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BbiT<muL PJoTtS— j 

Kkviicws ' 

motbh of OJUUKS 

£NUU«}U ftJBjiKS— . 

m ((iuiirt of Appeal.) 

^ /ff 7Wf?t&irlcH Bowman r, 
^Nnyriio ’ i^txiUr Boclotyj^ 
S^tjlar SocimU 
^ afui^s if/tcw Mfaf 

mt fo 

bat/ue^ fr/o^jraHp 

^^Klng’s^ucU ) 
liMfiodJlMMtfilro V. Tho 


King. 4 (iVrman mhjfct 
rf’fidint/ tn England tcho 
ohtamcd a dixcharge/rnm 
Gt^rman nationalitjf but 
did mt (jei naiuralhi*d 
and iras interned in Eng¬ 
land ^ if a prisoner i;if tear, 
ilaa the Crotcn any pre- 
rogatice to imprisun Ci* i- 
who are not IlritUh 
during war f ,. 

Tordll V. Paikur aiul 
Thomn.M, Solicitor's Ita- 
hiWy - tn the ab^senee of 
artual authority from thr 
principal or holding out^ 
th€ principal is not liablr 
for ad act qf hU agent .. 


* REPORTS iSte Index). 

m of Benches. 

wing coiiistiuitinu ol‘ iht' (.'(nu'(.s and 
of busintfss aiiKjngst them take 
effect from date :— 

(iitoi PS I, 11 A>in I’Rivv t'orM.’H. Dkpaht- 
MKN't’. “'The llon'hlc Mr. dustiee IJolmwood 
and the Hon'hlc Mr. Justice Midliek. 

(iRoiii III.—The llon'hle Mr. Justieo N. H. 
(Jiatter^it and the Hon’hie ^Ir. Justice New- 
bonld. ' 

(inon* JV.— The Hon’hle Mr Justice 
liiehurdsoii and the Hon’ble ]Mr, Justice* Imam. 

(iRoui’ V.—Tho Hon'hle Mr. Justice Shar- 
fuddin and the Hon’hle Mr. Justice t'hapman. 

Groim* VI.—The HcHi’hle- Mr. Justice D. 
t'hatterjee and the Hon'hle Mr, Justice Beach- 
crofl. 

Crim^.^l Businkss.—T he Hon’hle Mr. 
Justiej^^^itty and the Hon’hle !Mr. Justice 
'Waltuslej^W 

, AppAiiS TOOM ORKiiN.An SiDR.—The Hon’hle 
the , Chtef Justice, the* Hon’hle Mr. Justice 
’ Woocljfoffe ■fttnl the, HrJU’hle Mr. Justice 
Mpii^riee., 

,CmitjinfAl* SiDK.—1’he Hon’ble.Mr. Jiistiec 
^etel^, the Hou'bTe Mr. Chaudhurl 

,and the Hon’ble Mr. Justice Greaves sitting 
singly. 

id the Bigh Court. 

We s^rd our hearty welcome to the Hon’ble 


J udges and members of the legal profession on 
returning to their arduous duties for the coming 
year after a well-merited rest during the Long 
\ aeatioii. The Vacation Judges have had a 
veiy busy time during the vacation and their 
ardour and zeal in not merely keejring abreast of 
the work but also doing justice in every matter 
that came before them have given universal 
.satishdition, The High Court reopens with the 
assujuption of the ofiice of the (’hief ‘Justice 
by Bir Jjancelot Sanderson, K. 0. We 
gave in these columns on the 19th of July 
last a brief sketch of the can*.er of his 
Lordship at the Bar and in the House of 
('ominous. His Lordship’s past rec^ord has in¬ 
spired public confidence in him. We sulijoin 
heiow a brief resiuiic of his Lordship’s career. 

■ w—■■ l>- 

Sir Lancelot Sanderson. ..f'- 

Bir I jancelot Sanderson was bclrn in 1863 ami 
was called to the Bar in 1886. He used to gotbe ■. 
>»orthern (’ircuit and soon secured a good, jnnidi;:- 
practice. He w'as appointed li«*()rde^,|rf“Wigan ' 
in 1901 and King’s Counsel iu He has 

been a member of the Bar ('ouBdu'sinc^ 1^7- 
He sat both at liiverpool aiairManckfiirt^ as 
(’oimtiifisioner of Assizes. He gave up Circuit. 
work since 1910 owing to London pract2ce<, Be 
was retained counsel for the London' North- 
Western Railway Comiiany since 1,81)0 both as 
“Junior” and “Bilk.” He has. been a 
member of Parliament since January ,1910 for 
Appleby Division of Westro,6»elajjd. His Ixird- 
ship appeared foi' the L, N. W.. Ry., the L. Y. 
Ry. and the Midlmid By. many im^iortant 
eases in the Railway arid..Court. We have 
already noticed., in also 

appeared in many iingartiint cases 

in the King’s Court of 

Appeal and the Lorda; many of which 

are reported in l^lpo^ 

■ 

-The 

of Hir 
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took place in Bombay ■*411 the 5th November. 
As a lawyer of repute and })nblic man of great 
c.xiK'.rionce he occupied a uni<pic position and his 
death is a great loss to India. For about half 
a (rentury he took a jjroniinent j)art in every 
important judilical movement in tlie country. 
.He worked very hard for the Cor|)oration of 
Bombay to which he rendered very valuable 
services. JJe was a member of the Bombay as 
well as the Imperial ficgislative Councils and in 
both Councils he es]»ouaed the public cause with 
great vigour and singular inde|iendence. He 
was one of lh<' most promintuit leaders t^f the 
progressive ]>arty in India. His political goal in 
common with his Congress colleagxies was colo¬ 
nial self-government for India, but at all times 
he has been a warm advcK-ate of consliliitional 
methods of pressing forward the claims of his 
party before (lovermnent and was a bitter 
opiKjnont of those who would resort to unlawful 
means for seeuring ]Kjljticil privileges. .His 
labours in various eapaeities were rtaognised by 
(lovernment and he was made a Knight Corn- 
niand(‘r of the Indian Empire. His death wall 
he mourned by twery section of the Indian 
public. 


The late Mr. Lokendra Nath Palit. 

Tt is with deep snrr(.)W that we record the pre¬ 
mature deatliV)f IMr. Lokendra Nath I’alit, the 
setmnd son of Sir Tarak Nath I'alit. Air. Jj. 
Falit after retirement from Ihe wsition of a 
histriel and Sessions Judge joined the Calcutta 
Bar and there wa.s every promise of his distin¬ 
guishing himself at the Bar as well. H(' died 
at Ik'iiares of pneumonia and iK'iirl failure on 
last Saturday. Jlis death is all the more to be 
deplored as it frdlowed so soon after thal of bis 
illustrious father. We convey our deepest 
sympathy to Lady Bulit and Mrs. Palit in their 
sad hereavement. 


The Judicial Committee’s latest pronounce-’ 
ment on the Doctrines of propinquity and 
spiritual benefit. 

The decision of the Frivy Council in jftiddha 
Shiffh V. Lalt'u SiiKjh reported in this jssne 
decides an imfiortant (iiiestion of succession 
amongst collaterals under the Mitakshara upon 
which opinion in this country, judicial as well 
as doctrinal, was divided. The case has for us 
l>psjcles a melancholy j«iterest in thal it adds one 
more to the numb^^of instances where the late 
lamented Bhftstri t/olap Chandra Sarkar’s some¬ 
what. extreme of the principle of pro- 

iangnily in it.s favour^ tlio 


authority Judicial Committee. Shastri« 

Golap ChamRi^l^rkar had fought consistency 
and strenuously^l^ecurc for the doctrind"^, 
propinquity a |)luce^|f not the dominant onej— 
in the Dayabhaga system of succession, replacing 
to a considerable extent the doctrine of spiritual 
benefit which in his opinion owed its place in 
that .sysbmi not to its inherent merits but to 
the unscholarly though s]>ecious advocacy of the 
late Mr. Justice I)vvarkaiiath Alitter. 


Th(‘ Frivy Council has in the ca.se refeired to 
aUHrmed—not indeed foM the first time—that 
though .vrtp/»d<i-reIatiotiship is deleniiinC'd under 
the Mitakshara by considerations of propipquitj, 
the nearness of propirupiity must be de^afrfr^^ 
by the test of religious efficacy of tliP ohlal^mu^ 
oil'ered to deeease<l ancestors, insoince^ 

it is <udy right to olfservo, ’Tohif^'lian- 

dra had aiuither no less <louf.iitv‘^»nini[rion mi 
his side, Afr. Mandlik of Homhuy;. Th(^ JU. 
Hoii’hle Mr. Ameer. Ali who jftdiven'A tlu' 
Ifoard’s judgment has dc 
authority of Dev.iuanda Jfh 
Bhiitta, the authors respec 
.Mimausa and Suhodhini, and 


ledged authority as comnit'ntators --u|M)n 


I IHI I l I in 

ieelarc'd '^fbe 

atfa and Bis^,%>^'ara 
•tivelv of tl Pattaka 

^l»l( 


[cnow- 
bose 

opinion Shastri Golap Chandra and Mr. MWfidlik 
mainlv relied. Hanged on the other side were 
.\pararka, .Naiuhi Fandita. Shama Charan Sar- 
har, Kuj Kumar Sarhadhikari and Hr. Jolly. 
Sarhadhikari's statenjeiil of tile scheme of suc- 
cessiiMi has been approved by the Board. 
Amongst Hindu Judges, Air. Just ice* Telang of 
Foirdia.v and Mr. Justu^e Banerjc^of Allahabad 
lend sup]Kiri to the view which has hoi'n finally 
aeei'jited by the Judicial Committ(', whilst Afr. 
Justice, Aluttusaini Ayyar must be, ranged on the 
losing side. ’Pile net result liow'oviv is that the 
dissenting opinion of the Madra.s High ('ourt. is 
overruled and that which obtained in the threi^ 
other High Courts is to be takyn as the coirect 
rule i^‘.ording to law. 


Brup India. 

utional law is that ‘ 
s in thorn who are 
tever designation 
iwer, be that of a 


Suit against Ruling Chief 

The General Hole of Into 
foreign states and those? iicrsi 
called sovereigns irtider, 
they weikl that sovereigor" 

King or a Chief, and .wnether their ywwer in 
their states B^l^bsolute or limited, cannot bo 
sued outside th^ dominions whether ex con¬ 
tractu, quasi ex contractu or cx delicto. Sec. 
80 of our Code of Civil Procedure lays down the 
sanio general rule with certain exceptions men¬ 
tioned in the section itself. It enact^that no 




Vot. XX.J 


THE CALCUTTA WEEKLY NOTKB. 


«• t 

in 


sovereign prince or chief can lOiied in any 
Gcnirt in Biitish India oxcepL;^th the previous 
iJanetion of the (lOVoriKjKeneral in Council 
and such sanction shall nm bo granted unless it 
af)|)ears to the (lovernment that the prince or 
chief has instituted a suit in the Court against 
the fH>rson desiring to sue him or by himself or 
another trades within the local limits of the 
jurisdiction of the ('curt or is in possession of 
immoveable property situate within those limits 
and is to bo sued with referettce to such pro¬ 
perly OJ' for money charged tiiereon. 

‘ -Xh - 

A soiiwwhat nice question arose in a recent 
(Vase decided by tITe Madras High Court (,/v. 

Moothad v. The CcHdiin Sircar, I. 
Jj. T^38Jdad^y5). The point was whether 
me ijjstriqyyniiposed by* soc. 80 a|)plieK to a 
case whor^P^nil^fe chief Is sued not as such 
but in his privffte caj)acity. The I’laintitV's 
allegi^ion v\^s that ho had a pcr|Mdual karaitfierr 
rjgbtV^ rtain temple in ihilisb India and 
brojiJIp^^to suit in British India, against the 
(Uxihivi^Siiicar and prayed for a dt'claration as 
to hi.^v ^ rights and for dainagt's. Belying on 
i)ukm^j^hruiif!U'ich- v. The l\iii(ji of Hanover 
(184* 11. 1j., [). *24, it was contended on 

behalf of the plaintitT that sovereigns may bo 
s!ied in tbeir private capacity and inasmuch 
(he Baja of C'oehin w as sued not as such Baja but 
as a trustee of the temple in (pieation the suit 
was maintainable although admittedly no jire- 
vions .sauylion had been obtainetl from the 
(Jovernor-Giujeral. This contention was over¬ 
ruled and the Court held that sec. 80, (■. P. 
is exhaustive with reference to the question 
when'a ruling child can be Imuight on the re¬ 
cord against his wish and whether or not such 
a prince or chief can be brought on the record 
does not depend on the relief sought or on the 
fuestion whether the acts alleged to constitute 
the cause of action arc of a sovereign or of a 
piivate itjJ^aracter. This is quite, in iu-cord with 
the genei%l rule of international law lately re¬ 
affirmed in iSiathain v, Statham and The Gaek- 
WUT f)f Baroda, 1912 L. B. IT. 92. 

The Defence of Indiaf Ordinance. 

The continuance of war baa made it nw-essary 
to arm the executive with extraord4tiary powers, 
ft Was with this view that the^Jefence of India 
Act (TV of 1915) was passQii. The latest ordi- 
i^'rraulgatied by tlie (Toyernment of India. 
(The Defence qf India Ordinance) invests the 
I.fovertiay-General in Oouncil with power ki 
i^ng nif^er his absolute control the entire re¬ 


sources of the country. The Ordinance provides 
that it shall be lawful for the Oovcrnor-Oeneral 
in t'mmcil to direct that there shall be [)la.ced at 
his (lispo.sal the partial or entire output-of any 
factory, workshop, mine or other industrial con- 
eei ti ior the mamifiicture of any article or thing 
which in bis opinion can be utilised in the prose¬ 
cution of the prosoTit war, to take possession of 
such factory, workshop, etc., and to do any¬ 
thing necessary to increase the output. The 
(iovernor-General iu (’ouncil shall also have 
power to regidate the sailings of British steamers 
from any |K)rt in Biitish India and to rest'.rve 
for bis use a’ll or any aecommorlalion of whatever 
kind for the carriage of persons, animals or goods 
on any such steamers. 

lltbieiDe. 

Lati.\ fou IjAWMiRS. Mcfisrs Street and 
Marirell, Ld., 3, ChaiiTA’nj Lane, London. 
lUl:"). Trice 7s. b’d. 

4’his book is intended for lawyers and law 
students who are not acquainted with Latin for 
tbeir aequiring a workable knowledge of that 
laiif'uage for facilitating the study anil pnictico 
of the law. The work js diviilod into three 
parts. 'The first part piiijKHts to impart a 
course of instructions in Ijatin gfamiiiai’ in 32 
lessons. The scheme for imparting such instruc¬ 
tion is certainly very ingencoiis and has been 
devised by Mr. E. Hilton Jackson of the 
•American Bar. In jue.scuting (lie elementa of 
grammar the author has selected liis lc8.sons from 
l.atin legal maxims in curieril use. Those that 
have the simplest gramiuatieal construction are 
presented first and students are then progressive¬ 
ly led to maste,r tlie more coiiiplex ones. In the 
second part, over l,()(.*() liatin legal maxima are 
collected, and not merely are they rendered into 
English hut .short notes are aptxmded and 
references givi'ii to Broom’s Legal Maxims. 
(.'ro,ss refereiiees to allied maxims and a subject 
index enhaiK'c the'usefulness of the work. In 
the tliiid nart, a Latin legal vocabulary ex- 
plaiiung (lie words and phrases in common 
use IS given. TJhe work will prove very useful 
in 1 iiilia. w’here lawyers as a rule are not required 
to acquire- a knowledge of Latin, as a part of 
their legal education. 

(tF :|vii)fefCE, With.(>8es. Statistics and 
ExplanatoJt;,^|iIn|e8.,, JS^est* Cockle, Bar- 
at~Lm\ Messrs. Sweet 

and [ BjChoficety La^ve. 

Price ^ 
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We are glad to welcome a new edition of this 
wwk. We notk'e that in the ]>iesent edition 
nearly 150 pages of additional matter have been 
put in.’ The scheme of the work is to pn>sent 
the principles of the Fbiglish 1 jaw of Evidence 
through the medium of the leading and ty}ncal 
cases. The author has added connective', notes 
to rejnove the defect of presenting the law on 
any subject and of evidence in ]mrticidar, 
through the medium of case law. Each case is 
preceded by a statement of the law in the form 
of a janposition stated in as general terms 
as the circumstances of the ca.se woidd 
justify. Tn the illustrative cases which follow 
verbatim extracts are given of tlii' judgments 
from the law re]W)rts. Then follow additional 
notes and cases falling under the same head of 
law which are groufanl together. 'I’he English 
Statutes relating to the Law of Eviikmce are 
also inserted in apj)ropriatc places. This work 
will be found very ii.seful by both the students 
and members of the legal profession in India 
to grasp the leading princijdes of the Engli.sb 
Tjavv of Plvidence. 


^otes of CTaseo. 

B.VQLISH LAW OOURTS. 

COURT CW’ .APPEAL.—Before thk M.\stkr 
OF THK Rolls and Lorps JrsTicKs Pickkorp 
and Waurjncjton. In re ('harles liovjnian v. 
The Srcular Sociehj, “ Ld.”. doth ,Iidy 31 ) 15 . 

^('culnr Societij and its objects u'hen lerjnl — 
('unip(in]i, rcfiisfered not for (fain, entitled i> 
bequest when object mt immoral — lilasphemy— 
I’vbbc poliey varies from time to time. 

This was an appeal from a deci.sion of Joy<e, 
•’ Ihe appeal raised the (pie.stion whether a 
bequest to the Heeular S(K;iety, Ld. was legal 
and ^alid. The (.ourt helow held that there, was 
nothing in the Artieli's of Association of the 
I ociety or ol its eoiistitutioii which was subver- 
.sive.ol morality oreontrarv to law. Tb»present 
apjieal was dismissed. 

jaid it was sfrgued 
on beball of the. Appellants fliat the. Plaintiff 
Society was illegal as its objects were anta- 
^onistic to 5^11 ^ rclij^ioTi siiul tiKTf'foro do C^ourt 
ought to aid it in recovering the legacy. A 
limited company bound by its ^lemorandum 
of Associatio*. Ityefeuld not go outside its limits. 
He declined to l^ok at anything but the Memo¬ 
randum, and in*particuiar he had no right to 
consider wiiether chairman or any of the 


directors oW|||^ompany might have been guilty 
of what theltrK;;w'()uld undoubtedly regard .as 
the publication o?W»la.spbemous libels. The 
sooii'.ty was one of tlibwi ci)mj)anies |Hirniittedby 
law tile objects of which were not pee.uniary 
gain. No dividend or income ebuld lie recidved 
by any meirdier tin* company. It was a 
eomj)aiiy limited by guarantee. Many of 
its objirts were supported by a large section of 
the commimitN, and he thought it woubl be a 
ret rograde slep if tlie (.'ourt was to hold that 
there was ncirssarily any ilU'gality in the com- 
]ianY. He said ” necessarily ” because he did 
not think that it was siillicitiit to say that the 
society, acting hv its directors, might use ih^ 
funds wliieh they received under tliisr Wiljfrftly 
a blasphemous |)iirpoHe, in Jjvhiij,’ ca<!r tly' 
l-arties conc(‘i ned nright just'\Mll||||P|)Os^l.to an 
indietiiK'iit. It w'as siillici^jt tWT they couh) 
so af>)>lv ibo money as to be ms! fiom any faint 
o! illegality. If however, any onoTlf the^ji.'cls 
ia Ihe MemoraiKlnm was nece.ssafciju,i jUpawiyl, 
for example, for an immoral purpose, nie addi¬ 
tion of oilier imioeimt objeels would not entitle 
the company to obtain tlu' moiicv, brfhis Jxird- 
sliip dill not think Ihe fa<-(s broiiglu 1^^ ease- 
within that princqile. 

It had, liowever, been strenuously argued that 
blasjihemy at i-ommon law was unlawful even 
ll’.ougb it might not be a erimina! offeiu-e, and 
there was a huge body of ancient authority and 
some modern aiitbority in siii>|K)rt of that view. 
In hiso])iniou the better view and throne which 
oiiglit to be followed was that <>xp»’es.se(l by Lord 
Coleijdge in the (fueen v. Itantseij and others 
<15 Cox, C.(k. -i;)!). that publications intended 
in good faith to oropagate ofiinions on religious 
subjects wbieli the persons who piiblislu'd them 
regarded as tna- \v(*re not bhuspbeiny if done in 
i; decent Wav and wuth regard to the fei'lings of 
others. There had been a groat change of 
opinion on the subject within the last 100 years. 

P. was really a (piestion of public p^y M’hich 
vai’ieil from time to time. Jif 

T( was im|H)ssible to contend- that tlw main 
obj(;ct of the. Plaintiff Society, as described in 
cl. (a), could not lib gim'rfeffect to without in¬ 
curring any liability to indictment tit (ximmon 
law. * 

The cases of*Jiru/{fs v. Hartley (34 Jur., 083) 
and Cowan v. Milbmrn, (2 Tj. R., Ex., 230), un¬ 
doubtedly presentw difficulties, but his Lord- 
ship W'as not aware that these cases had ever 
been followed, and he did not think ^at they 
ought to be followed. ,• 
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Messrs .Cave, K.C., aiid Prpe for the Ap- 
poilant. y,' 

Messrs. Tomlin, K.C., Macnayhten for 
lh<? Kespondents. * 

li. D. ' 


KINO’S BENCH DIVISION. (J)IVT- 
STONAIj COURT).—Before .Ji'STioKS B.ml- 
HACHR and Low. Alfred Liebiminn v. The 
King. Oth September 191.O. 

A German subject residing in Kngland u'ho 
obtained a discharge from German nationa/ilg 
but did not get fr.iiurnli^ed and was interned in 
England, if a prisoner of war. Has the Crown 
attji pre/ogaiive to imprison (.'ivilians, who are 
ritish^subjects, during war? 

‘ ' Tlu^was^ writ of habeas corpus taken out at 
llu! in;flance]3||||^ilfre(l Liiebniiimi who v\as in¬ 
terned in EilMfrid^Jt appean'd that tlie I’eti- 
tkuMJr was a*(ierman and horn of Oennaii 
parent. • 

■ J^i^'ame over to En^datul and started 

husiiies^ Til 1890 lie made a formal a]»pliea- 
tion to the Oeriuun antliorities to obtain a forma! 
diHcharg;e||)in Oerman nationality, and a Certi¬ 
ficate jjfas^ranted to him aceor(lin {4 to (Jcrnian 
law. ^ 

The Petitioner’s contention was that from 
that time he ceased for all puijioses whatso- 
eytu’ to be a'Oerman snbje<-t, and lost all the 
rights and obligations of such subject. He was 
a man (»f no nationality. 

The Solicitor-General raised the preliminary 
objection on the ground that the Court had no 
juriadictiou to grant a writ of habeas corpus in 
the case of a prisoiKT of war. 

That had been decided in three eases—the 
King v. Schiever (97 I'lng. Rep., : '1 Burr., 
705); Furley v. Newnham (‘J Dougl., 119); and 
The Three Spanish Sailors (9(5 Eng., Rep., 77.5 ; 
2 Black., \V., 1324). 

Mr. .lusTJOK Bailh.\ohr.—W hy do you say 
that this man is a. prisoner of war? 

The Soticitor-General.—A submit that any 
itlion in tjiis ccvintry wlio is interned is a prisoiu'r 
of war,“and d fortiori if h^is an alien enemy. 

Mr. Jcstick BAiUtAcnii. —7’he i-ases you 
have rt'ferred to are conti'rned with prisoners of 
war in the ordinary sense of the term. 

The SoUcitor-Cxeneral submitted that on prin- 
ciple no distinction ought to be^lrawn between 
the case of an alien enemy captured in the field 
“nd an alien enemy in this country whose 
liberty had been curtailed for reasons of State 
jxilicy. Jjn Ilia anbrnission th? Court had no 
liUjfidietiaij to consider the propriety of issuing 


a writ of habeas corpus the moment it was 
establi.sh(x^^hat the person at whose inslance it 
was move(*or was a prisoner of war. 

Mil. JusTlCK Low.—Surely we must be satis- 
lied first that he is lawfully a prisoner of war? 

The Sol'icilor-Gcn-crat submitted lhal as the 
Applicant had not been nalionali/.ed in tins 
country he remaineil an alien enemy. 

The Solicitor-General furlher submitted that 
the ml(‘nmient of aliens and (he taking of any 
ste|>s neces.sary to make siieh internment 
elfeclive fell within the prerogative rights of the 
Crown at common law. Tf the t'rowri and its 
advisers were of opinion that the presence of 
alimi enemies in this eountry was a menace to 
the nalional security the Crown was eiilith'd 
to intern them as a malter of discretion, withtiut 
(pu'slion in that or in any other Court. 
Although it was unnecessary To rely upon them 
th(' internment could also he justifi(‘d muh'r the 
Defence of the Realm .Vet and under the Aliens 
Restrietion Order 19J4. In the present case the 
.\pplieanl had not discdiarged the omis east upon 
him under those enactments of showing that 
ho was not an alien enemy. He had taken no 
step,-, to hicome naturalized in tiiis country and, 
that being so, lie must lie treated as being still 
a subject of the country \Vhere he was horn. 
K.r (Mrtc M'elx'r (.‘H T. L. R.. tioih 

Mr. Ilcalg, in support of tlie rfile nisi, said 
(here was no anthoritv for the iidcTunjent of 
the Apnlieant under the Defence of the Realm 
Act or under the .Miens Restrii-tion Act, and 
since the Revolution no Law O/hcer of th(’ 
Crown liad arisen who had atfempted to justify 
the detention of a man in eustodv for whose 
arrest no authority could be found except the 
juerogative of the Crown. The' cases referred 
to in which it had been held that a writ of 
habeas corpus wniild not lie in the case of a 
prisoner of war were .‘dl cases of a man taken in 
arms against this country. This was the first 
time for .’lot) years wheTi it had been claimed that 
His Majesty had an inherent right to arrest a 
man who was adinith^dly innocent, and keep 
him in gaol, if it was thought- porper, for the 
term ^af his natm‘al life. There was no onus 
ufion the Applicartt as had been suggested, 
because ho had been arrested without anthoritv. 

The Couri discharged the nde nisi. Mr. 
JpsTioR Bailhachr observed as follows.— 

If the preliminary objection raised by the 
Crown is Kohiad^ the.^econd ^nt, which is one 
of supremeimpi^^irtance, does not 
arise. It wiH, hie. therefore, to con¬ 
sider the In ^ 

V, £ ' ' ■ • 
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doing the question whether Liebrnann is an 
alien enemy is so closely connectfljd with the 
(luestion whether he is a prisoner of war that 
it is necessary to discuss and determine both 
those points. 1 will consider in the first place 
whether Liebinann is an alien enemy. He 
denies it, and claims that he is a person of no 
nationality. I have laid the advantage of read¬ 
ing the judgment about to be delivered by my 
Brother How. 1 agree', with the conclusion at 
which he lias arrived. J agree, too, that this 
point is covered by the decision of the Court of 
Apjieal in I'/cbcr',? case (Ill T. L. B., (502). 
There is a distinction between the two cases in 
that in Weber’s case nationality was lost by long 
residence abroad,i-while in this case hicbinann 
obtained a formal discharge from (ierman 
nationality, but in rny judgment this distinction 
makes no difference in princifde. The Appli¬ 
cant is an alien enemy. 

Xe.xt, is Liebrnann a prisoner of war? It is 
at first sight somewhat slartling to be lold that 
a civilian resident in this country, inlc'rned by 
(he police on the instructions of the Home 
Si'cretary, <*an be accurately described as a 
prisoner of war. One. generally understands bv 
a prisoner of war^ a iierson captured during 
warlike oi>eralions by the naval or military forces 
of the Crown, or, perhaps, a civilan arrestt'd 
as a Hjiy. 1 think, however, that the Courts 
are entitled to take judicial notice of certain 
notorious facts which may he summarized thus : 

-There are a large number of (ierman siilq’wts 
in this country. This war is not being carried 
on by naval and military forces only. Keports, 
rninonrs, intrigues, jilay a large part. Methods 
of coiiimimication with the enemy hav(‘ been 
entirclv altered and largely used. I need only 
refer lo wireless telegraphy, signalling by lights, 
and lli(' einploymenti, on a scale hitherto un¬ 
known, <if carrier pigt'ons. Spying has become 
the. hall mark of (Jerrnan kultiir. In these 
circiirnstatRa s a (i('rman civilian in this country 
mav Ite a danger in pntmoting unrest, snspkiion, 
doubt; of victory, in comnmnicating irf^elligence, 
in assisting in tlu*. moveirionl of .submarines and 
Ze|)]ielins, a far greater danger, indeed,‘than a 
Herman soldier or sailor. 

I have come to Ihe conclusion lhai a Herman 
subject resident ill the rr,iled Kingdom, who in 
the opinion of the Lxt'cntive Oove.mment is a 
ptjrson hostile tortJ.ie w'elfare of this country and 
^•on that hccovnt interned, may properly be 
sT described as a firisoner of war, althougb neither 
a, combatant nxt 

It jfi, I believe, 'fettled law that no writ of 


habeas corpus will be granted in the case of a 
prisoner of war.^ The cases cited on behalLof 
the Crown (Ilejc v’y^Jiicver, 2 Burr., 765, and 97 
Eng. Rep., 651; I^Ylnj v. Newnhiut, 2 Doug., 
419, and 99 Eng. .Rep., 269; and The Three 
Spa)iish Sailors, 96 Eng. Rep., 776), are con¬ 
clusive on the |x)int. If, therefore, Liebrnann 
is in fact a prisoner of war, as I hold that he i.s, 
his application must fail. 

-Another reason is that there is, I understand, 
no prc'cedeiit except in tlie case of a spy which 
covers the case of a civilian subje<rt of a. Power 
at war with this country. The cases referred 
to iihovo aio all cases of (apiibatants, prisoners 
of war in the ordinary accept.ition of that term. 
.\s the preliminary objection .succegids-it 
lU'cessary to say more; but thes^(‘otfrts are 
specially charged to safeguartl^fee nberri; of the 
sidqect as one of tluur nio.'^ijsacrld duties. The 
Courts owe that duty not only-to the subjects 
of 11 is Majesty, but also to all |Vt‘rson^vithin 
the Realm who arc under liis M*«4'sty^]>rQtec- 
tioii and are entitled to- resort to these (lourts 
to sectin' for them any riglits which they may 
have, whether they are aliens or alMjn enemies. 
1 think it right, therefore, to add tmit, iyipress- 
ed as I am with the sanctity of the linerty of 
the subject, I cannot forget that above the 
liberty ol the subject is th(.‘ .safety of the Realm, 
and 1 should be prepared to hold, as at present 
advi.sed, that when the internment of an alien 
eni'inv is considf-red by the Executive Hovern- 
ini'iit which is charged with the protection of 
the Realm to he desirable in the interests of the 
safety of the realm and the (Jovernmeiit there¬ 
upon interns such alien enemy, the action of the 
Hovernment in doing so is not open to review 
by (he Courts of Law by hahe.as corpus. 

1 trust that I have throughout made it quite 
clear that 1 have bexjii confining my observations 
to tlie case of alien enemies. .1 dcsiyo.with 
eiyjihasis to state expressly that I am ndt d«ftl- 
iu|j with the case of British subjects or. with 
aliens who are the subjects of neutral countries, 
and I trust that nothing in thia judgment will 
be considered as haying any bearing Whatever 
upon any class pf ixjrsons other than klien 
enemies. I desire to sSy ^his because there were 
some observations by ihe Solicitor-General a-J 
to the extetit of the Royal Prerogative to which 
T am not prepared to as^nt. 

T cannot leave t]ie case vii'ithout a reference to 
Mr. Healy’s argument that there can be no pre¬ 
rogative of the Crown to intern alien enemies, 
Itecause if there were there would be fio need of 
emergency legislation giving the Kingi powjgj; jo 
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estrict tbe movements ci aliens to compel them 
o register themselves, and the like. His argu- 
nent was that, if th<jre is th^hherent power in 
he. Crown to imj)rison thdre must be a'so in- 
lerent the. jxjwer to do all the, lesser acts pro- 
rided by the emergency legislation. This short 
hume of Mr. IJealy’s argument scarcely dors 
I justice. I felt the force of it, and must ask 
\Ir. Hcaly and his cli(*nt to believe that I have 
ally coiusidered it. f do not know why exprciss 
lower to intern alien enemies was not included 
n the emergency legislation, or why there has 
leen no Order in Council dealing with the snb- 
cct as it now arises, hut 1 notiee (hat the 
uiiergency legislation reserves all the powei's of 
The rule nisi must he diseharg(*d. 

Mtt. Wl'S'UCl’. Low in his judgment said ;—It 
,vas all^-ged onjl^liall of the Crown (1) that the 
\pj)licaMt is all alit# eiimny : (‘J) that he is a 
uisoner of war; (hJ that the Crown is entitled 
n ex(*i^'iae of its prerogative to imiirison an 
diejg eii^ny,jiStnd tliat this Court has no jnris- 
iiction to interfere with the e.xercise of .such 
irerogative. 

The first^jl nest ion is whether the Applicant 
s an a^m enemy. He was horn at Mannheim 
n ]8(W. He resided in tiermuny until 1889. 
lerving a year in the (lejiuan Army. In 1889 
le came to England, and has resided here .ever 
iiiice. In 1890 he obtained a document purport- 
ng to discharge him from (ierman nationality, 
)iit he has taken no steps to naturalize himseli' 
m ’* alien enemy,” under the Aliens Restriction 
■ h'der. He stales that he did this although he 
knew that he was not aCerman suhji'ct, but as 
lie could not at the time find his document of 
JiHcharge, he registered himself as a precaution, 
Ihat he suhseipiently found the docunu'iit, and 
|•ppli<'d to the police to cancel the registration, 
I'ut that they refused to do so. He also says 
I'hat Iptor he applied to the Home Cilice .\d- 
vi#iy'T!'Oirmiittee to exempt him from intern- 
inent, and that that application was refused. 

The discharge from German nationality is siiid 
lo have been gran tod under the jirovisions of a 
f'erman law of 1870, which was amended by 
mother German law »f, 1918. The effect of 
Ijoth these enactments has been already consi- 
k“red by the Court of Ap^al in h'x parie Weber 
T. L. R., 602), and, in my,.opinion, that 
ccision wvers this Question. It is clear on the 
'^atuination of these laws thtft they attempt to 
‘'ace what is called ip the later statute ” a 
ormer German ” in a privileged iiosition, and 

hat such^ person can recover full Qtfennan 

! • •• • • 


nationaiity (see par. id of the Law of 1913) 
without even going back to Germany at all, 
whereas ” a foreigner ” (see par. 8) can only 
obtain German nationality after settling in 
Germany. It is clear, therefore, that this A|)- 
pliciint has not heeome entirely divested of the 
rights belonging to a natural-born German, and 
therefore, following tlie decision of the Court 
of Appeal, 1 hold that tbe applicant is an alien 
enemy. 

'Fhe second (pieslion is ;—Is he a jirisoner of 
war? Th(! authorities cited— hex v. Shierer 
isup.), Fnrli jf V. Neienham isvjt.), and The 
Three Sfxinish Sailors (sup.) —show that a writ 
of habeas corpus cannot be. granted on the ap¬ 
plication of a jtrisoner of vwar, even to give 
evidence, much less to obtain his release. We 
aie iiifornicd that there are no other authorities 
and that the ipiestioa what in the circumstaiices 
of any particular case constitutes a prisoner of 
war is one of first imjuv.ssion. In my opinion, 
to show that a man is a prisoner of war it is 
not niH'essai'.v for him to have been an actual 
comhataiit. W ar al the [iresent moment i.s not 
as it was in olden times, confined to easily as- 
cei taiiK'd limits. The inventions and discoveries 
of reeent years, and especially the existing 
means of coiniriunication, have so widened the 
fields of possible hostility that therj is scarcely 
any limit on the earth, in the. air. or in the 
waters wliich it is possible to nut upon the exor- 
ci.se of acts of hostility, and real danger to the 
Realm may therefore exist, although impossible, 
of disi-overy, at distanc<'.s f.ir from wh(.*ro the 
actual clash of ami.s is taking fdace. In addi¬ 
tion to tliis, methods of warfare or methods an¬ 
cillary to w-arfare ha\e come into practice on the 
part of our foes which involve the honeycombing 
of the Realm with enemies not only to obtain 
and dispatch information, hut to serve purposes 
directly he!))ful to the conduct of enterprises 
either actually warlike or eminently calculated 
to assist the pro.secutioD of war. 

In a < ontc.st w ith.iH^ople who consider that the 
acceptance of hospitality connotes no obligation 
and t.liat no blow can be foul, it would, I think, 
h(' idl(”to oxi>ect the executive to wait for proof 
of an overt a-rd or for evidence of an evil intent. 
In my opinion this .Court is entitled to take 
jiulidal cognisance of these matters, and in a 
question so greatly involving the security of the 
Realm i.s entitled to Bay that,where the Crown 
in the cxerci^oi| ifS undoubted, riglft and duty 
to guard the bU; represents to this Court 

that it h^, to restrain the 

Uberty of ^iiOiijf^hin tho kingdom,* 
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and accordinfvly, within the terms of the notice 
served in this case, to intern such alien enemy 
as a. prisoner of war, he must be regarded for the 
pur|K)8(.'8 of a writ of hahetiti corpus as a prisoner 
of war. 

With regard to the third question, as to the 
I’rerogative of the Ci'ow'n as to the arrest of an 
alien enemy, I have really answered almost us 
much of it as is necessary to deal with the ]>re- 
sent case when I have been dealing with ques¬ 
tion No. 2. 1 have no doubt at all that such 

action is quite within the Crown’s Prerogative. 
At common law an alien enemy had no rights 
(see Sylvester’s case, 7 Mod. Kej*., page 150>. 
and he could he seized and imprisoned and coidd 
have no advantage of the law of England. This 
pcjsition, however, has been softened by custom 
and by the decision of the Coiiris, and the judg¬ 
ment of my Brothers Sargant in Princess Thnrn 
and Taxis v. Moffitt 1 Ch. Div., .58], 

approved by the Court of Ap])eal in Porter v. 
Freudenberg f (1915) 1 K. B., 874] , shows that 
an alien enemy registered under the Aliens Bes- 
tiiction .\ct, 1914, as thia.\p])licant is, is entitled 
to sue in the King’s (’ourts (which woidd, T 
sufjpose, include such an ai)plication as the i>re- 
sent), as he is resident here by tacit ])ermi8sion 
of the Crown, and so is sub protcctione domini 
reffis. He therefore in a similar fwsition to 
an alien»enemy resident here under licence, from 
the Crown. That licncce, however, can l)e 
temiinated at any time by the Crown, and 
, although this point was not presented to us in 
the present case, 1 have little doubt that it might 
be successfully contended that the notice of in¬ 
ternment given by the authority of the Secre¬ 
tary of State is a sufficient revocation of the 
licence. Of Course, the alien enemy is protect¬ 
ed from outrage, because in such case it is not 
the alien who invokes the aid of justice, but the 
King in vindication of his peaoel. Whether 
his licence is revoked or not, T see no reason 
why it should ]iTotect him in the present cir¬ 
cumstances from being made a prisoner of war. 

The SoHcitnr-Gencral and Mr. ofr. A. H. 
Hrarnson for the Crown. 

Messrs. T. M. Heahj, K. C., and Frampton 
for the Applicant. 



authority from the principal or holding*out, the 
principal is not liable for an act of his agent. 

This was an actmp against a firm of Solicitors; 
The Plaintiff was Introduced to a Mr. Knowjes, 
a clerk of the Defendants’ firm, and for a con¬ 
siderable time she transacted hiisiness with the 
said clerk who attended to her. She paid the 
clerk moneys, and drew cheques in bis name, 
hut the clerk embezzled them, and w'as con¬ 
victed and sentenced for it. She now sued the 
Solicitor to recovej' tlui money embezzled by 
their clerk. It was urged in defence that in 
view of Lloyd v. draco, Smith d- Co. (1912) A. 
C. 710 the Plaintiff could not succeed without 
sliovviug that Knowles actually had authority to 
receive money from the Defendants/ cljjents. 
The learned Judge dismissed the clllim said 
it v\’as not suggested that Ihen^oifijy had been 
handed to eith(“r of the l).^‘en^nL8 |)f‘rfebnally ; 
to succeed, therefore, the Plaintiff must .show 
that Knowles had actual authority, from tbe firm 
to aeeef)t her money, or that th^e waif a hold¬ 
ing out of Know'le.s as having authority^ aiuf'tbat 
she reasonably believed Knowles to have author¬ 
ity and relied on it. T( was admitted that there 
was no actual authority: and as t($Hhe holding 
out, he had no hesitation whatever in ad^epting 
the Defendants’ evidence rather than that of 
the T’laintiff whenever the two were in conflict. 

Messrs. Mathews, K. C., and Warde for the 
Plaintiff. 

Mes,srs. Colam, K. C., and Fraser for the 
Defendants. 

B. D. 
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Buddha Sikgh 
and others, 
Appellants, 

*?. 

Laltu Singh 
and others, 
Respondents. 


Lord Shaw. 

Sib Qeorqe Farwell. 

Sir John Edge. 

Afit. Ameer All 
« ■ • i915, 

^Heart, :i%nd 4, June. 

Judgment, 2ilf Juk. 

* Hindu Law~ -HiiakHtara—Sueciaion—Uncldt 
pran/ilton to ^ preferred to grand-unde't ton — 
Cdlateralt, inheritance by, not hm 'ted to tm degrees 
^ow e^mon ancetlor — Whether detcent eontinuet 
to the third or the levenih rfepi e«—“ Putr«,” 
"sitou,*’o/—Sapinda relation' 
ihip, und0 Jfttoishara— Principle of propinquity 
doei^ot exclude prine'ple of ipiritual heneJU — 
Place in order of tucceuion determined by latter 
pritwipfe-'-Apunikt, Naiida Pandit.*, DevaiiHuda 
0batta, VU«L>BW'ir.i Bhatta, at authoritiet-Pro- 
pi^ljt fclying on opinion of Judge not a party 
toftedgment. 


Under the Miftjkshara, whilst the right 
of ii^eritance arises from sapinda-re/afion- 
ah^, or coniniutdty of blood (in contra- 
^disi^etion to the Dayabkaga notion of 
‘'community in the offering of religious 
oblations), in judging of the nearness of 
blood-relationship or propinquity among 
the gotraja the test to be applied to dis¬ 
cover the preferential heir is the capacity 
to offer oblations. 


Between the graiidfother's great-grand¬ 
son ^note’s, graridson) * awi the great- 
gran^ather's gran^stm^igraindunole’s son), 
the former is, M^Asiftam, the 

preferential heir* 

The foikn 


visions, of th^ 
of 
was 




pro¬ 
to in- 
^ deceased 


‘ ‘ A rrording to the scheme of succession 
propounded by the Mitakshara, the lineal 
descendants of the deceased owner down to 
and including the third degree, who con¬ 
stitute the first class of propinquous rela¬ 
tions (the nearest sapindas), inherit in suc¬ 
cession in the first instance. In their 
default the widow and daughter take by 
c.r press provision of the law. The 
daughter’s son conies in similarly. In 
their absence the inheritance ascends; 
each ascending line begins with a female 
and each has to be exhausted in accordance 
with the rule of propinquous sapinda-rela- 
Lionshii' before the next in order can take; 
so that the parents and ' their three suc¬ 
cessive descendants ’ take firh, then the 
paternal grandmother and the paternal 
grandfather and their three successive 
descendants come next and so on.” 

Outrre : Whether Mr. Harrington s view 
with regard to the continuation of each 
line of heirs to the seventh degree does not 
contravene the limitation thereof by Manu 
to three descendants. 

Rutcheputty Di'TT Jha V. Rajunder 
Narain Rae (4) referred to. 

Meanings of the word.s “ putra ** 
“ sautaiia ” and “ sunu ” as used by- Vijna- 
neswara in tlm connection explained. 

Buddha Singh «. Laltu Si^« (11) 
affirmed. ■ 

SuravA'Bhukta V . LaeSHMI 
(8) and Chinnasami Blui v. Kdnjd 
Pillai (9) overruUd. 


The opinions W'p'p4dimi4si''i^ita and 


(4) 2 X. t 
,i<8) I. L* 
w LL. 

ill) h 



liKsai. 
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Buddha Sinc.h v. Laltu Sinoh. 

Visweswara Jihaita in the Smriti Chan- 
thika and Snbodhini renpectively that the 
Mitakshara must be taken to limit colla¬ 
teral descent to tuio degrees in each line 
disapproved. 

It is undesirable to introduce the opinion 
of another judge not a party to the judg¬ 
ment for the purpose of ertforcing the con¬ 
clusion arrived at. 

Advantage of referring matters upon 
which a difference of opinion has arisen in 
the High Court . to a Full licwh ad¬ 
verted to. 

This was an appeal from a judgment 
(reported in I. L. It. 3.1 All. 0G3) ami 
decree of the High Court of Allahabad, 
dated the Otn of .Jidy 11)12 aflinning a judg¬ 
ment and decree of the Subordinate diidge 
(»f Moradaba'l of June 23rd, 1910. 

The Ai>pe.llunts sued the ltes|)oudents 
for Ihe pos.sos8ion of moveable and hn- 
nioveabie |>ro})erly, the last owner of 
whi«h was f)ne Saheb Sahni, dccea.sed. 

The sole questi<jn to be determinj'd in 
the appeal wjis whetlier, according to the 
Mitakshara law ('f the Benares School, the 
first Appellant, who was the. grandson of 
the great-grandfath('r of Saheb Sahai, had 
a pieferential right (jf inheritance a.s 
against the first Hespondent, the great- 
grandson of the grandfather of the pro- 
[Kjsitus. 

The Subordinate Judge of jVforadabad 
dismissed the suit, being of opinion that| 
th(; proj)in(juitv which extends down to the 
great-grandson in the case'^of lineal in¬ 
heritance extends in a similar manner to 

« 

three degrees from each ancestor in the 
case of collaterals. 

The High Court (Sir V. C. Banerji and 
Piggott, JJ.) affirmed the decree of the 
Sulwrdiiiate Judge, vide Btddha Sirtgh v. 
Laitu Singh (11). The former learned 

»llj 1. L All. 668(1912). 


^ , , 

Judge after setting out the text of Yajna-' 
valka, reprodut^ in the Mitakshara Ch. 
2, see. 1, Vol. 1, and the text of the Mitak- 
'shara Ch. 2, sec. 5, VY)ls. 4 and 5, said ;— 
“ The (piestion thus turns on the inter¬ 
pretation of the words ‘ santan ' and 
‘ putra ' in Vols. 4 and 5 of the Mitakshara 
oiled above, that is to say whfether by 
‘ santan ' in Vols. 4 and 5 is meant the 
de.scendanl specifically mentioned in the 
jireceding versew, and the word ‘ putra ’ 
is to he taken in the narrow' sense ofson ’ 
and docs not include ‘ giandsoiiTtio 
Apf)pllant contends that th^eudineratioiv 
of heirs given in the lyjihove paragraphs 
should he strictly follow'ed, and that after 
the paternal uncle eoiues the*lino of the 
paternal great-grandfalher. He sa5>8 thut 
Ihe paternal uncle’s grandson is a ‘ gotraja ' 
only under the last f)ortion of Vol. G. 

“ It may he taken as settled (hat the 
meratio?! of heirs iii the Mitakshara is not 
exhaustive. We have’, therefore, to con¬ 
sider whether the word ‘ son ’ is to be 
understood in the narrow sense contended 
for, and whether in Ihe case of eacU an¬ 
cestor in the asi’ending line, only two des- 
t;endants are to he computed. 

“The word 'putra' has, it seems to 
me, been understood in a wide sense. In 
the text of Yajnavalkya beginning with 
‘ patni' (wife), etc., cited alx)ve, the word 
at the end is ‘ apuirasya.' That the word 
‘ putra ’ is nseil by him in an extended 
sense and is not limited to the son, but 
also includes the son’s son and the son’s 
grandson is manifest. This is admitted by 
Mr. Mandlik on ‘page 222 of his work on 
Hindu law. Isi th^ translation of the text 
itself he has retained the word ‘ putra,' and 
in the note relating to it he says ‘ the word 
pautra in th|B veiw lor son, son’s 

son, son’s sSa’s soa/:! refers to the 
Viramitrodaya :;1^dfeinbhata as author¬ 
ities fmr this, intji^iipiplibfion. 
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• “ This is also in accordance with what 
ISIanu ordains (Chap. v. 187, Sacred 
Books of the East, Vol. XXV, ]>. 806) in 
the following text : ‘ To three ancestors 
water must be offered : to three funeral 
cakes must be given ; the fourth descen¬ 
dant is the giver of oblations ; the fifth has 
no connection.’ So that the particif)ation 
of the body extends to the fourth d»*scen- 
dant, including the ‘ pro|X)situs,’ To the 
same effect is the following text of Devala : 

Ui)-.to the third degree, the members of 
(fip fiirfliiy arc of the Manic body.’ ((Ihose’s 
*. Hindu ^jaw' Slid K<1., p. 97.) Parasara 
says that ‘ fne sj^paration of the body ac- 

* ernes to the fifth person born of one'.s 
fiunily.’ tdhose, p. ,07.) 

-• “ Jiuiutvahuna, tpioting Manu, Vishnu, 
Harita, Vajnavalkya, Sankha and Likhita 
KJI.V.H that ‘ tile terui putra stands for 
descencflints up to the son’s son’s son.’ 
(^fandlik, Hindu Law, p. 881.) V’ijna- 
neswara, the author of the Alitakshara, 
has also used the word ‘ putra ’ in the same 
sense. 

“ In chajder I, S. 1, i 8, treating of un¬ 
obstructed and obstructed inheritance, he 
says with reference to sons and grandsons, 
..etc.j that the rule should In^ ‘inferred in 
resikjct of their sons,’ Both Balam Bhatta 
and the juithor of the Subfalhiiii are of 
opinion that the word ‘ their ’ itai) in the 
above passage refers to the grandson, etc., 
so that the grandson includes the great- 
grandson. Again chapter II, section I, of 
the Mitukshura is headed ‘ Right of the 
widow to inherit the estate of one who 
leav&s no putra iaputrasya).’ There 
.can be no doubt tih^it the \w>rd ‘ putra ’ here 
also includes the grandson and the gieat- 
grandson. Sipilarl^„ in section 4 of the 
same .chapt^i|i;th||j'^’Oid, seems to have an 

tended ra)!Si|a|^'j ,so that i^e author of 
the Mitsksharji.i^^^^erally used the word 
‘ putra,’ wherev«*?^'^|l|^u¥M, in the sense 


of including the two immediate descen¬ 
dants of the son in the direct line. There 
is apparently no reason for holding that 
he has used the same word in a restricted 
sense in seetion V, § § 4 and 5. It seems 
that having used the word ‘ putra ’ in other 
f)laces in an extended sense, ho considered 
it uimecessary to state that he used it in 
the same sense in the chapter in question 
also.” 

Th(* learned Judge further came to the 
c«)nclusion that the prepmdcramai of 
opinion of modern commentators and of 
ju(li<‘ial authority was in favour of the 
Kesf«)ndeut8, but that the vic'w of Mr. 
Harrington extending the line to six des¬ 
cendants, went too far. He concluded his 
judgment by saying :—‘‘ Uixm a true in¬ 
terpretation of the text of the Mitakshara 
and on the authorities refeiTed to al)ove, I 
hold that the three immediatei de.scendanls 
of the grandfather succeeded in preference 
to the great-grandfather anti his descen¬ 
dants, and that the greaJ-grandson yf the 
grandfather is a preferential heir as against 
the graiul.son of the great-grandfather.” 


McM.srs, L, DcGruythcr, K.C. and 
Dnnue for the Appellants :—In ch. i2, s, 5, 
V. 4, of the Mitakshara, which lays down 
the jxisitiou of the descendants of the 
grandfather, the expre.ssion ” uncles and 
their sous ” does not include the grandsons 
of uncles. I'pon default of uncles and 
sons of uncli's the iTiherifance passes under 
8. 5, V. 5, to the line of the great-grand¬ 
father. Prom eatih u^endant in order two 
de.scendunts only are to b& exhausted 
hcifore passing to the ancestor further re¬ 
moved. * The Madras High Court righibly 
so held in Suraya Bh^ta v, Lakfthmi 
Naranamma (8),aad in Chinnasami Pillai 
V. Kunju Pillai (9). 


Tile view: ^he Allajvfchad High 

( 8 ) 1 . " 




mu). 
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Court in Kalian Rai v. Ram, Chandra ( 7 ) 
and in the present case is erroneous. The 
Bombay decisions in Rachava v. Kalin- 
gapa (3) and Kashibai v. Moreshvar 
Raghunath ( 12 ) do not affect the present 
question as they turned ufX)n the rights of 
widows. Sanskrit employs distinct words 
for “son”, “grandson” and “great- 
grandson ” (putra, pautra and prapantra), 
there is therefore no reason to suppose that 
Vijnaneswar uses “ putra ” as meaning 
both sons and grandsons. None of the 
commentators u|x>n the Mitakshara say 
that “ putra ” as there used includes 
grandsons. The Subodhini of Visweswara 
Bhatta expressly limits inheritance to two 
descendants of a brother (see passage cited 
in the first Madras case already referred 
to). The high authority of the Subodhini 
as a commentary is referrred to in Vyu- 
vashta Chandrika, vol. I, p, 17, Morley’s 
Digest, p. 205, Jolly’s Hindu Haw', p. 11 . 
The Appellarits’ contention is supported by 
the Viramitrodaya, ch. Ill, pits. 6 and 7 , 
the authority of which in .the Benares 
School is high : Gridari Lai Roy v. Bengal 
Government (13). No inference as to the 
meaning of putra” in the Mitakshara 
can be drawn from the use of ‘ ‘ apvtrasya '' 
in ch. 2, 8. 1, V, 2, since the latter word 
has the technical meaning of “ iasueless ’’ 
apart from its use in the Mitakshara. The 
Resfiondents’ contentions are inconsistent 
with the position expressly assigned by s. 
5, vv. 1 and 2, to the grandmother, namely, 
immediately after the brother’s son. Mr. 
Hanington’s view as state^ in Rutche- 
putty Dutt Jha V. Rajwnder Narain Rae 
(4), that six descendants are to be axhaust- 
ed before passing to the next ascendants 
is erroneous; West and Bfihler, 8 rd Ed., 

(8) I. L. R. 16 Boa. 7)6 (1862). 

(4) 2 M. I. A. 182 M p. 168 (1889). 

(7) R. 84 AIL 128 (1902), 

* (18) I. L. R. 88 Bom. 880 (1911), 

(^ 18 Jf. L A. 448 »t p. 466 (1808). 
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p. 124. Apararka and Vaijainti,.referred to 
by the High Co%t ure not of value in the 
Benares School; Jolly, pp; 13, 16 and 16. 
Mayne 7th Ed., pp. 27 and 28. [The 
following w'ere also referred to Lullubhai 
Bapoobhai v. Casnibai ( 2 ) (for transla- 
Hons of s. 5 approved by the Board), 
Kureem Chand Gurain v. Oodmtg Gurain 
(6), Oordhya Kooer v. Rajoo Nye Sookool 
(14). Bhyah Rain Singh v. Bhyah Ugur 
Singh (fi) and Ham Chandra v. Vinayak 
Venkatefth ( 1 ).] Mayne 7th Ed,, para. 
573, and Ma.ndlik, jq). 3(50 and flSOio 
Sir Robert Finlay, K. ^., ifnd Mr. 
Bhugwandin Dube for tl)%Respondents :— 
In the Mitak.sharu ch. 2 , s. 5, v. 4 , the 
word “sons” includes “ gi'^ndsons ”, 
The descendants of each lineal ancestar are 
to be brought in d<jw'n to the great-grand¬ 
sons. It is indisp'utable that in the case 
of lineal descendants of the pro|X)«itu 8 
the right of inheritance extends to Ihe 
great-grandsons, although by ch. 1 , s. 

1, v. 3, only sons and gran<hons are named. 
Yajnavalkya, in the pas.sage repeated in 
the Mitakshara, ch. 2 , s. 1 , v. 2 , uses the 
word ” aputrasya ” in its technical sense 
meaning sous, grandsons and great- 
grandsons. 

The propinquity which in the case of 
lineal descent extends to the great-grand¬ 
son, equally does so in the case of colla- 
teisals. The w ord ‘ ‘ putra ’ ’ throughout 
the Mitakshara is to be interpreted in ac- 
Ifcordance with this principle. The weight 
^of judicial authority is strongly in favour 
of the Reg^iondents. Each line or class of 
heirs must be exhausted before the other 
begins to take. ^ 

“ To the nearest sapinda tine inheritance 
(1) It’l: A. *9()3) ik, ft 18 c. w H. 

( 8 ) ■ 
ti) i w ''' 

'14 ' 
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next, belongs ” was the basic rule of the 
Mitakshara and th0 Respondent was iin^ 
questionably a nearer sapinda than the 
Appellant. [Their Lordships intimated 
that they did not wish to hear Counsel for 
the Respondents any further.] 


Their LobdshIps’ Judgment was deli¬ 
vered by 

Mb. Ameeb Alt.— The question for 
determination involved in this Ap|>eal is 
one of considerable im|x>rtance under the 
liiqdu Law, and relates to the order of 
suocession under the Mitakshara as ex- 
ponndelffin Benaies School, among the 
collateral kmdred belonging to the same 
patei'iial stock as the deceased. 

^ The suit out of which the App^ il ai»seft 
w^aa brought by the .Appellant Buddha 
Singh alias Chaluri Singh to establish his 
rig^t as the ni'arest reversioner to the 
estate of one Saheb Sahai, who died in 
1873 without leaving any male issue. 
Saheb Sahai was a minor and unmarried 
at the time of his death ; his mother, Rani 
Kishori Kunw'ar, who survived him, ac¬ 
cordingly came into the possession of his 
estate, which she held for nearly 34 years. 
She died in 1907, when the succession 
0 {)C'ned to tlxe nxale collaterals of Saheb 
Sahai. 

The following genealogical table, on 
which both the courts in India have bused 
their judgments, will exfdain the relative 
position of the parties to this action :— 


Nmtnvukhmfll 




SuDjtlal 




Punt CUuigli; Bala Oour 8*hal Buddha Sitii 

I . . ; Ktehot^ Bunim atku ChatuH I 

BnddbftQ^ . t Plaimiff Na 1. 

is thus the 


The Pi 
grkid 



:£^dant. .L«^‘| 


d, whilst the De- 
^/^jglc^t-grands^ of 


Huheb),Sahai’s grandfather, Nirpat, and the 
grandson of his paternal unde, Pura. The 
JMaintiff’s contention is that under the law 
of the Mitakshara he has a preferential title 
to the inheritance of Saheb Sahai as 
against the Defendant, who is admittedly 
in ]) 0 Hse 8 sion of the deceased's estate since 
Rani Kishori’s death. He bases his right 
on the following text of the Mitaksliara :— 
“ On failure of the father’s desc-endants 
the heirs are successively the paternal 
grandmother, the paternal grandfather, 
the uncles and their sons ” (Colebrooke's 
tr/inslaiion. Chap. IT, sec. V, v. 4). And 
he contends that the expression “ sons” 
occurring in this ver.'-e must be strictly con¬ 
strued, and so construed, the devolution 
of the inheritance in Nirpat’s line ceased 
with his grandson, Buddha, and did not 
come down to his great-grandson, the De¬ 
fendant Laltu. and that after Buddha, by 
virtue of the immediately following verse 
he, as the grandson of the great-gi'and- 
father of the deceased has become entitled 
to the estate. Their Ijordships will refer 
])resently a little more fxilly to this text 
and examine its meaning by the light of 
other texts. 

IToth the courts in Jtxdia have held 
against the Plaintiff's claim; hence.this 
Ajxpeal to His Majesty in Council. 

The learned Judges of the Allahabad 
High Court in two separate and able judg¬ 
ments have exhaustively, reviewed the 
authorities bearing on the subject^ and as 
their Lordaliipa agree in the tnaih with 
their deductions and conolusioH at 
which they have arrival^'O^’-^aae deduc¬ 
tion's, they find theiinselv^ iblieved’of the 
necessity of , the law in any 

detail. „ ' „ 

The who 

floiirisiii^^pi^^.||^;.^d '/>i the eleventh 
'-and century' 

..bf the a com- 
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mentarv on the Tnatitutes of Yajnalmlkya. 
Vijnaneswara analyses and discusses the 
text of his fjreat predcxiessor, often at con¬ 
siderable lenpfth, explains the meaning; of 
recondite i)assag(‘s, supplies omissions and 
reconciles discrepancies by frequent refer¬ 
ence to other old expounders of the law. 
The best exaniph* of his treatment of 
Yajnavalkya’s text is to be found in the 
commentary on the ru’e relating to the suc¬ 
cession to the estate of a person who dies 
without leaving any male issue. After 
stating that the right of “ sons, principal 
and secondary ” to “ take the heritage,” 
had been already shown, he proceeiis to 
quote the rule of Yajnavalkya declaring the 
order of succession in their default, which 
runs thus (Mr. Clolehrooke’s translation of 
the Mitakshara, Chap. II, sec. 1, |>ara. '2) : 
—” The wife, and the daughters alw), both 
parents, brothers likewise, and their sons, 
gentile.s, a pupil, /ind a fellow-student; on 
failure of the first among these, the next in 
ord(‘r is indeed heir of one who has de|)art- 
ed for heaven leaving no male issue. This 
rule extends to all persons and classes.” 

Mr. Mandlik’s rendering of these two 
slokas <»f ^'ajnavalkya is more literal and is 
as follows (Mandlik’s translation of the 
Institutes of Yajnavalkya, p. 2u0, vv, 18.'5, 
18 (i} 

“ The wife, daughters, both parents, 
brothers and likewise their sons, fpfnijatt 
(ge.ntilfs); Ixnulhns (cognates); a pupil and 
a fellow student. Of these, on failure of the 
preceding, the next following in order is heir 
to the estate of one who has departed for 
heaven leaving no imfm. This rule*^extend8, 
to all (males whether helouging or not to the 
four) classes.” 

The coni|KHind word npuita, occurring 
in Yajnavalkya’s text has V)een rendered by 
^r. Colebrooke a» ” leaving no male 
^;i«8ue”; by Mr, Mandlik us “leaving no 
He was evidently anxious to 
avoid any English synonym, as the word 


putra here, according to all the commen¬ 
tators, conveys a lar^r meaning than is 
usually implied by the term “ son.” The 
Viraiuitrodaya says clearly that the word 
“ soilless,” which is the literal equivalent 
of aputra, signifies “ in default of son, 
grjindsoTi and great-grandson ” (Cliap. HI, 
Part I, V. ii, Shastri ,(iolap Chuntiar 
Sircar'.^! Iraiuilatiou, p. lo4), thaj, in other 
woixls, i< comprehends throe degrees in the 
direct lino of desoent. In fact, it is not 
disputed at their Jjordships’ liar that the. 
word putra as used in relatirin to ilie da'st 
owner signifies and includes son, gjgitidffbn, 
and great-grandson. What contended 
for is that the same word in conneo’tion 
with other relatives, such as Imdlier,‘uncle 
or grand-uncle, must be construed in 
restricted and litoral sense. 

The commentary of Vijriane.swara on the 
above-quoted slokas of Yajnavalkya, %\- 
temls over several sections in Mr. (.lolc- 
brooke’s translation, and makes the wwk 
more a <lige.st than a mere <‘ommentary. 
In Section 1 of Chapter II the author deals 
exhaustividy W'ith th<' riglit of the widow to, 
ihherit the estate of “one who has died 
aputra.” Her right of siK-cession is de¬ 
pendant on his leaving no male issue to the 
thinl degree. In jiaragraph I) the word 
putra is used again in the same generic 
.sense. After treating of the rights of 
daughters and parents in Sections II and 
HI respectively, he deals in Section IV 
wltlj the succession of brothers and “ their 
sons.” Here, again, the word jmtn is 
used, whether in the literal or in an extend¬ 
ed sense is a matter for consideration. ' 

Section V relates ,to the ,right of colla¬ 
teral kindred of the same paternal stock or 
firotnvi, and therefore called the gotraja, to 
take the inheritance of the a^rntra in 
default of brother'ji sonfc^* A^ittedly 
both the Plaintiff and the jt)efendant are 
Baheb Sahai’s £rotiia|4^f1^{eren^ there-. 
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fore* is ncjcessary to the rules embodied in 
Section y. ^ 

‘It is to be noted here that the word 
putra or more correctly puf-tra, which 
literally means “one who releases fioiu 
hell (put)/' is used by Vijnuncsw’ara at the 
very beginninj:^ of his J3ook on Inheritance. 
In para. 3,'Section I, (’haptcr 1, describ¬ 
ing the two kinds of pro[)crty (daya, 
wealth) to which rights of inheritance at¬ 
tach, viz., the “ unobstinctcd “ and 
“ obstructed,” he s|)eaks thus of the latter 
cfafis :— 

“ ffut property devolves on parents (or uncles) 
and brothe^ and the rest, upon the demise 
of the owder if there be no male issue, and 
thus^the actual existence of a son and the 
survival of the owner are impediments to the 
•succession ; and on their ceasing the property 
devolves fon the successor] in right of his 
being uncle or brother. This is an inheritance 
subject to obstruction.” 

And then comes the sigisific.'int i)aKs- 
age ;—“ The sameludds good in respect of 
their sons and other descend ints,” mean¬ 
ing, clearly* the wjiis and descendants of 
uncles and brothers. And this is the con¬ 
struction which Balambhatta, one of the 
best know'n commentators tif the Milak- 




shara, appears to have pul < n those words. 

x\b jKiinted out in the case of Rum 
Chandra v. Vinayak Venkatesh (1), the 
right of collaterals to succeed to the inherit¬ 
ance of1i deceased pei'son is based on the 
rule of Manu, which has been translated 
differently by different writers, but which 
in substance amounts to this, that the 
estate of a deceased goes to his nearest 


sapinda. The right of collaterals, there¬ 
fore, is dependant op the existence of the 
faptndb-relatioiiehip between the propO' 
situs an^ the ^Jlauuant. It is now w'ell 


settled the deciaipns of this Board that 
under thd LuUubhai Bapoo- 

0. 18 0. W. ». 


blidi v. Cassibai (*2) and Ram Chavdrn 
V. Vinayak Venkatesh (1), the safnnda- 
relationship arises “ betw’een two peojile 
(hrough their being connected by parti- 
cles of one body,” viz,, that of the 
conmion unce.stor, in other w'ords, from 
l oinmunity of blood in contradistinction to 
the Dayabhaga notion of “ connmmity in 
the offering of religious obktious.” But, 
as will be shown later on, the Milakshara, 
whi’st holding that the right to inherit 
does not spring from- the right to offer 
oblations, does not exclude it from corv- 
hirleration as a test of ])ropinquity or near¬ 
ness of blood. 

iNIr. Colobrooke has, in his translation of 
Si'ction V, erroneously rendered the word 
aapin-da as ” relations connected Ly 
funeral oblations,” and munanodakaa as 
those connected by “ libations of water,” 
w'hich has led to some confusion of ideas. 
Their Lordships, therefore, propose to 
follow the translation which was before 
this Board in LuUubhai'ft case ^2). 

The first f>aragrai>h stands thus : “ If 
there, be no brother's sons, (joirajas share 
the eslati*. Ootrajas are the paternal 
gmndmother arid sapinda,s and samand- 
dakas." 


Their Iiordsliij»s understand that the 
word lendered ” son.s ” in this paragraph- 
is putra in the original. Then follows 
paragra)>b 2, in which Vijnaneswara 
develops the [losition of the grandmother 
in the following terms ;— 

“ In the first place the paternal grand¬ 
mother takes the inheritMoe. The paternal 
grandmother’s sueoessicn' immediately after 
the mother was seemingly suggested by the 
text before cited. * And the mother also 
being dead, the fatbier’e mother shall take the 


heritage ’ ” (Section 1, paragraph 7). “ No 
place, however is fonpd for her in the com- 
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ncpliew, and that text (' the father’s mother 
shall take the heritage ’) is intended only to 
indicate her general competency for inheri¬ 
tance ; she must, therefore, of course, succeed 
imemdiately after the nephew ; and thus there 
is no contradiction.” 

Para. 3 then atatea in general terms that 
after the grandmother the sa pin das of the 
j^ame paternal stock, viz., “ the paternal 
grandfather and the rest inherit the estate, 
for "^hinnagotra sapindas (i.e., sapindas 
belonging to another stock) are indicated 
by the term bamihu (dealt with in 
Section VI). 

Paras. 4 and 5 deaJ 8j)ecilically with the 
succession of the samanagolra sapindas and 
run as follows :— 

“ (4) Here on failure of the father’s descen¬ 
dants, the heirs are successively the paternal 
grandmother, the paternal grandfather, and 
their sons.” 

”(6) On failure of the ].»aternai grand¬ 
father’s line, the paternal great-grandmother, 
the great-grandfather, his sons and their 
issue, inherit. In this manner must be 
understood •the succession of the rnmnnaiiotra 
supindus." 

It is clear from the observations of both 
l\fr. Mandlik and i>r. Jolly (Maiullik’s 
Hindu Law, p, 379; Hr. Jolly’s Tagore 
Law Lectures, p. 124), that Mr. Cole- 
brookc in his translation of para. 5 has 
omitted towards* the end the important 
words ‘up to the seventh,” which makes 
a material difference in the sense of the 
passage. 

^Ir. Mandlik translates the last sentence 
as follows: ‘‘lu this manner up to the 
sc-enth (sapinda) the taking of wealth by 
the sanianagotra sapindas should be 
known. Only insbtad of the expression 
samanagotra, which is in the original, he 
uses the abbreviated term saguira. 

Para. 6 then provides as follows :_ 

Ji there none such, the succession 

; lisvolves 0*1 miimtodahu, and they most be 
^understood to reach the Seven degrees beyond 
or else as fat as the limit of know¬ 


ledge and name extend. Accordingly Vhrat 
Menu says: ‘ The rela%on of the sapindas 
ceases with the seventh person, and that of 
samanodakas ext.:;nds to the fourteenth degree, 
or as some affirm, it reaches as far as the 
memory of birth and name extends.’ This is 
signified by 

It is contended on behalf of tkc Apiielljint 
on the strength of tliese sevotal passages 
that the word ” son ” used in conjunction 
with brothers must bo literally construed, 
for (dhorvvise, it is urge4, the fnisition as¬ 
signed to the grandmother in the order 
of succession would he displaced, '^he 
effect of this argument (which by pirity of 
reasoning must apply also tc?^ uncles), if 
well founded, i.s that the succession ip the 
father’s grandfather’s line must cease 
ipso facto on the failure of descendants of* 
the second degree, and the inheritance 
must !)<• diverted to another line ascending 
first to the female ancestor. 


In their Lurdslups’ opiniem it begs the 
very ([uestion which they have to deter¬ 
mine, viz^, in what sense Vijnaneswara 
has used the term “son” in < these 
jiassuges ; and that question can be answer¬ 
ed only first by examining his owrn method 
of employing the word, and secondly, by 
inquiring in what sense other Hindu 
jurists r)f the same school or cognate 
sclujols have understood the expression. 
Before proceeding with their ex»fhination 
of Vijnaneswara’s own words, their Lord- 
ships ..desire to make one observation, as 
it stipes them, regarding the place of the 
grandmother in his scheme of succession- 
In Yajnavalkya’s rule, already quoted,, 
to which Vijnaneswara refers as ’.’the 
compact Uteries of Heirs,V 'the paternal 
grandmother is not included as an heir.- 
Vijnaneswara fw among 

the gotraja, on thejsraiholfe'OT , 


elation of Mannj. whid? 
7 of Section I, 
thus; ” Of a so** 


pf^. . 

t(vMcfa ruXM>. 
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shall take the estate; and the mother also 
being dead, the father^ mothoi; shall take 
the heritage.” 

According to Manu, then, if his words 
are to be literally construed, the paternal 
grandmother would take uumediately after 
the mother. This difficulty Vijnaneswara 
himself recognises; in order to reconcile 
the conflict between Yajnavalkya, who 
r)initK tlie grandmother allogetlmr from hi.-i 
“ wmipact series of heirs,” and Manu, who 
would place her'directly after the mother, 
•he pltRics her sj)iiiewhat arbitrarily, a.s 
Me.ssrS. V^est and Jiuhler also indicate, 
alter the “brothers sons.” The ques¬ 
tion, howevi'r, whether he ini ended his 
de<*larati?»n to he imperative can l>c solved 
► only by a less free translation than Mr. 
Colebrooke’s. Anyhow, the moaning to 
be attached (o the word ” aons ” i.s left 
subjex^ to e.vplanation. 

* Now, in paragraph 1 of Section V, where 
Vijnaneswara says, ” if there bo not even 
brother’s sons,” the word ust'd is putra; 
in paragraph ‘2, where the grandmother's 
phioe is declared, the expression employeil 
is brother’s mta, a synonym of putra. Tn 
paragraph -1 again the word putra appears 
to be used in connection \\ith uncles. In 
paragraph 5, where the expression “his 
sons and their issue " occurs, the original 
words are said to be tot putr&s, “his sons,” 
and tat mndvas (plural of mnu “off¬ 
spring,” sunu is the old Tndo-Aryan word 
which survives in the English “ son 
” thpir sons.” 

The word “descendants” in JSfr. Cole- 
brcMce's translation vis in the original 
” Santana^” whiqji meatus race, lineage, or 
posterity, and is stfll used among Hindus, 
to mean male psoghny without limitation. 
Mr. Justice construes it as mean¬ 
ing Raohava v, Katin- 

gapq i(J3). Othe^'^^ed^anf^ritists inter- 

' W‘ ' \ 
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pret it to signify “an uninterrupted series” 
[of j)rogony or heirs]. Their Lordships 
have no doubt that Vijnaneswara has used 
it in the sense of lineal male descendants. 
Sundcas, translated by jNIr, Colcbrooke as 
“ issue,” connotes the same idea. 

Having regard to the fa<d that this great 
legist, whose logical aeumen judging from 
his work seems to have b<‘en remarkable, 
has used the term putra in previous purls el 
his Ixiok on inherit.ince in a coinpreheusive 
and generic st'use, their Lordships tind it 
dillieiill to conceive why he should 
arhitrarily and without any ex|)lanation 
have used the. word towards the end in 
(piit<* a different ami ve.strieted sense, or 
why, if his intention was to confine the 
de.s<'ent in the ease of the collaterals to 
the actual sons of hrotluTs and uncles, he 
did not employ terms which would have 
exactly conveyed his meaning, such as 
otni.ija or auraft, which, their Lordships 
andi>r.staiul, mean “son of one’s loins.” 

[ S:'e Mandlik, ]). J180: and Siitlx^'l.md’s 
translation of the Datiokn Miinansa 
(Stoke’s Hindu Law Hooks, p. 547).] Nor 
can their Lordshi|)s a))pi’('ciate the argu¬ 
ment that th(' meaning of such words as 
santoh’i and .vwuara.v, which mean lineal 
inuh^ progeny without limitation, should 
be arbitrai'ily <‘ut down to two degrees. 

I’here seem.s to he great force then in 
Sir lluhert Finlay’s contention that the 
limitation is to he found elsewhere. The 
rule of ^iami supplie.s one limitation ;— 
“To tliree (ancestors) water must be 
offered, to three funeral cake is given, the 
fourth (desc-endant, isf the giver of these 
(oblations), the fifth has no connection 
w'ith them.” (“ Sacred Books of the 
East.” Vol XXV, V. 186, p, ^.) The 
other is deduced by Mr. Harrington, 
see Dvkt Jha ,v* Rajtmder 

Nafain well-known aui^or of 
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the “ Analysis,” and one of ihe most eru- 
tlit<5i judges of the old Sudder Court of 
Bengal, from the enunciations of Vijna- 
neswara himself in paragraph 6, Section V, 
where he declares that the succession of 
the samanagotra mpin^as extends ” in this 
manner ” to “ the seventh degree.” It is 
not necessary in their Ijordships' opinion 
to examine the force of the criticism that 
has been levelled at Mr. Harrington’s con¬ 
struction of Vijnaneswaru’s dictum, for if 
the view based on Mann’s doctrine or rule 
be well-founded, as the High Court has 
considered it to be, it would be sufficient 
to dispose of this Appeal. 

In this connection their Lordships desire 
to make another observation. If it be 
correct, as has been suggested, that the 
words putra-pautra (“son-grandson”), 
used by Vijnancs\Vai*a in Section I, Chapter 
I, did not comprehend originally a great- 
grandson, but that it has been included by 
the commentators, as the ViramitTodnya 
sho\\H,t)n the strength of analogical reason¬ 
ing, then, in their Lordships’ opinion, tlv^ 
objection to the High (’ourt’s reading of 
the text, based orj the necessity of strict 
adherence to a literal interjiretation, loses 
considerably its force, and the Courts are 
com|>elled to resort to other texts to extract 
the meaning of undefined expre.ssion8. 

Turning now very briefly to the other 
authorities to which their Lord8hi))8' at¬ 
tention was called, they observe that 
.Xpararka, another scholiast of Yajnavalkya, 
who flourished about a century later than 
\ijnanesvara, dealing with the same text, 
on which the. author of the Mitakshara has 
(•onimentcd at such length, construes, at 
point.<‘d out by the High (’ourt. the expres- 
sions “brother’s sons” and “ancle's 
sons “ in a wider sense. That Apararka’s 
authority isrfujkuov\ ledged by the expositors 
of the* Benares School is dear from the 
^fact, to which Mr. Mandlik refers, that 


Visweswara Bbatta, the author of the 
Subodhinij^ a comMentary on the Mitak¬ 
shara, has used Apararka’s work among 
others for the compilation of his Madana- 
parijata. Parts of Apararka’s treatise and 
of the Madanaparijata have been tran¬ 
slated by Dr Sarvadhikari and are to be 
found in his Tagore Lectures for l^&O. 

Nanda Pandita, “ an esteemed writer 
of “ the Benares School,” and the author 
o{ the noted work on the Ijaw of Adop¬ 
tion, called the Dattaka Mimansa,: a 
standard treatise among the followers of* 
the Mitakshara, has written cogimenlaries 
both on the Mitakshara atliwell as on ti& 
Institutes of Vishnu, a predecessor of 
Yajnavalkya, who is frequently qnoted by 
Vijnaneswara. In this latter work, call¬ 
ed the Vuijayanti, in giving the order 
among the sagotras, he states that “ in the 
father’s line, on failure of the brother’s 
son, the brother’s .son's son is heir.” And 
he bases this rule on the prescriptions of 
Mann already quoted. It is to be noted 
that this writer, who must have had 
Vijnaneswara'8 words in his mind, cer¬ 
tainly did not limit the term putra to 
two d«?grees. Varadaraja, whose autho¬ 
rity is said to be great in Southern India, 
and whose enunciations api)ear to be re¬ 
ceived W'ith respect also by the expounders 
of the Benares School, has given expres¬ 
sion to ttie same view. Vidyabhusan 
Shaina Charan Sarkar, a learned Hindu 
scholar who fur many years held the post 
of principal Oriental Interj^eter in the 
High Court of Calcutta, and at <me time 
occupied the chair of Tagore Law Profes¬ 
sor in the Calcutta University, also deals 
with the subject in his w^U^known work 
called the Vyapa^ha 

This logged ., states' in 
Princ^le !ll^;'. tha|i» ‘*.'a..j||^|jrV grandstifii 
succeed ^.^fault 
and re^erS^to.;,^^:dat|||^ ^of 
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High Court iD Kureev^.Chand Gurain v. 
Oodung Ourain (6), without taking any 
exceptaoh to its correctness. In the note 
to the Principle he states the reason why 
the brother’s grandson succeeds on fail¬ 
ure of a brother’s son in these words : 

" Because the term brother's son is in¬ 
clusive also of the brother’s grandson, and 
because ho is sapinda and the nearest of 
the persons understood by the term 
gotraja.” The significance, however, of 
^he'sl^tement lies in the question which 
Bhame^ Charan Sarkar propounds in the 
footnote : ‘Wt may be asked that when in 
law the term iput-tra) is inclusive 

of the grgJidson and great-grandson, why 
then the term ‘ brother’s son ’ does not in- 
‘cliK^e also the ‘brother’s great-grandson’ ?” 
The answer which ho gives to his own 
questiq^ is both interesting and instruc¬ 
tive. “The answer is,’’ he says, “that 
in law calculation is made from the son of 
the common ancestor, which here is the 
father of both the deceased and his 
brother, consequently the term ' son ' (of 
that ance8U>r) is inclusive of his great- 
grandson, who is the brother’s grandson.” 

Dr. Haj Comar Sarvadhikari, whose 
authority as an exf>ounder of the Hindu 
Law has been recognised by the Calcutta 
High Court and this Board, in his Tagore 
Law Lectures, gives' emphatic expression 
to the view that the word “ son ” includes 
three degrees of descendants. 

Devananda Bhatta, the author of the 
Smriti Chandrika, whose doctrines, how¬ 
ever, are not recognised in Northern India, 
holds the contrary opinion; and Viswes- 
wara Bhatta io €htt Sutodhini certainly 
api^ears to say ^fhat the father’s line ceases 
with the brot^|f‘'s son; and probably the 
same meaniigiK^ Jo be attached to his 
statements iJVith 

'to thew ■ writers, thcii- Lord- 


shi^w deem it necessary to observe that 
Devananda Bhatta, who is supposed to 
have l)een a oontemj)orary of Apararka, ad¬ 
mittedly differs from the author of the 
Mitakshara in several essential rules of 
law. It seems, to say the least, doubt¬ 
ful whether an emmciatioii in the Srnriti 
Ghandrika can be safely applied, except 
i>erhaps by way of analogy, to explain a, 
dubious or indeterminate phrase or term 
in the jNIitakshara. The Subodhini stands 
on a different footing; it no doubt pro¬ 
fesses to be a commentary on tlie Mitak- 
shara, but it is equally clear that in several 
instances it diverges from the acknow¬ 
ledged interpretations of its doctrines. 
The views of Visweswara Bhatta and De¬ 
vananda Bhatta have been propounded 
with much force by Mr. Mandlik and 
(lolap Clhunder Bhastri both of whom iuk<! 
their stand on the literal construction of 
the word puirc. This thesis has been ela¬ 
borately worked out by tlie former v'litor, 
but in substance it amounts to this, that 
as Vijnanesw’ara has used the exjaession 
“ son ” in conjunction with “ brothers ” 
and “ uncles ” it must be restricted to their 
direct male issue, ambno e.xtcnsion of its. 
meaning is permissible. 

Their Jjordships agree with the High 
Court of Allahabad that this reasoning pro¬ 
ceeds on a very narrow basis and materially 
ignores the chief ground on which the 
ofilHisite doctrine is based. Dr. Raj Comar 
Sarvadbikari's construction api^ars to 
them to rest on a logical foundation, and 
his vic^^ s seem to be. consistent and clear. 
In effect he says that the pro- 

ixnmds a definite scheme of leamcernion; 
lineal male duscend^ts of the deceased 
owmer down to and .mt^uding the third 
degree, the fi|s4 class of 

propinquou8",,i^;^^y^^^$ - (tb€‘. , nearest 
sapindm) in' first 

.instance. ' 
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daughter take by express provision of the 
law. The daughter's son comes in simi¬ 
larly. In their absence the inheritance 
ascends; each ascemding line begins with 
a female, and each has to be exhausted in 
accordance with the rule of propinquous 
.vapiwda-relationship before the next in 
order can take; so that the parents and 
“their three successive descendants" 
take first; then the paternal grandinotb<*r 
and the paternal grandfather, and “ tlieir 
three .successive descendants ’’ come next, 
and so on. 

It may be n<>ted hen' that two j'orent 
Hindu writers of repute (Dr. Jogendra 
Nath lihuttacharjea, M.A., D.fj., in Jus 
Commentaries on tlie Iliiidii Ijavv, p. 414; 
IMr. Jogendro Cluimler Chose, Hindu 
Jjuw, p. 119), and Dr. .lolly, who was at 
one time Tagore I .aw I’rob'.ssor in the Cal¬ 
cutta I’nivensity, and is one of the tran- 
i.latf»r.s of “ The Sacred Books (jf the East, 
are in substantial agreement with Dr. Haj 
Coma r' Sa rva d h i ka ri. 

.‘\s rcfgards the d cided causes there seem.s 
to be a conflict of opinioji l)etween the 
Higli Courts of Allahabad and Calcutta on 
one side and that of Madras on the otlu'r. 
The latter High (T>urt ba.s upheld the 
narrow constriK'tum profM)iinded by the 
Sniriti Chfivdrika and the Subodhiiii, and 
though it nurports to confine its interpreta¬ 
tion to Southern India, the o]anion it has 
('.\pressed has a widc'r application and 
deserves, therefore, eareful attention. 

Their Lordshi|>.s do not consider it 
tiecessary to refer to the earlier decisions of 
the Sudder Dewauny Adalut of tho North- 
West Crovinces; they think it suffiedent to 
treat the judgment of Mr. Harrington in 
Jiutchvputty Duit JUa v. Rajundef 
NdfO-in hue (4) as a startinc point in the 
current of# decisions in Northern India, 
'j'he question at issue in that case related 
(4) 2 M. I A. )S2 At p 168 il889 . 


to the right of bandhus or cognates under 
the Mitakaliara the succession to a, 
deceased })er8on in the presence of a 
gotraja. Mr. Harrington in dealing with 
the question c'xamined exhaustively the 
meaning of the word putra, and came to 
the conclusion that it had been used by 
Vijnanesw'ara in a generic sense. His 
judgment was affirmed on ajipeaV to this 
Board; and there ai>i>earB to be, no 
clmllengt' of his interpretation of the law. 
7t again received tho apjiroval of this ^ard^ 
in Bhyah Uani Singh v. Bhyah Ugu\ Singh 
(()). Perhaps Mr. Hanington’^i view wiWi 
regard to the continualion^of each line of 
heirs to tlu'. seventh degree is o|)en to the 
ohjeclion that it contravenes the rule of 
Mann. ,‘\s already observed, tlieir Jjfird-* 
ships <lo not, however, consider it neces¬ 
sary for the purposes of the present ^‘usc to 
(lonsider whellior the. pnneip'e - 1 

w 

hv him is correct or not. 

Jn Knri’cm ('hand (iurain v. Oodung 
Curain (5) al.so th<^ exact point in issim was 
not identical witli the one involved here, 
hilt Mr, Harrington’s eonstruction of the 
word puira was aecepted ; and it was held 
tliat in the scheme of tlui Mitakshara, tlie 
term " brother’s son " includes “ brother’s 
grandson." 

In Kalian Jiai v. Ham Chandra (7), the 
|Kjint at issue dij’cctl.y»concerned the posi¬ 
tion of the brother’s grandson in the line 
of (lesc^it, and the learned .Judges of the 
Allahabid High Uourt (Burkitt and 
Chainier, J.l.) came to the conclnsion that 
under the law of the Mitakshara, as ac¬ 
cepted and expounded in the Benares 
School, the brother’s^ grandson ,had the 
ri{j;ht of succession to the deceased before it 
ascended to the second line, eiz., the 
grand-paternal line. 

10]^ S W. R. 158 (18«9t. 

(8) 18 M. 1. A. 878 (1870). * 

(71 t t. B. 81 Ail. 188 (1808). ^ 
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This decision has been followed in the 
case under appeal. 

In the Bombay I’residency also the 
doctrines of the Mitakshara are recognised 
subject to the interpretation of the Vyva~ 
hara Mdytilcha of Nilkantha Bhatta, and 
although on many jM)ints there is con¬ 
siderable divergence between the Benares 
and the Maharashtra Schools, as regards 
the {juestion involved in the present case, 
one decision at U'ast of the* B(jmbay High 
tkiurt indicates an agreeimuit with the 

Allahabad High C'oiirt. 

* 

. Mr. Justice Telang, a Sanscritist of high 
order, in Hafkava v. Kalimjapa (3), ex- 
pluins^thiis the order of descent among the 
(fotrnjdft (enunciated in Chapter 11, S(!ction 
V, paragraphs 1 and .5 of the Mitaksh-ira), 
although, as ho points out, each ascending 
line^ beigns with a female {gotraja) 
,, ancestress. 

‘‘ In the Mitakshara, Chapter II, Section 
V, f»l. 4-5, it is laid down, that the propinquity 
of t/ofntjos is to be deterrained by lines of 
descent - "that is to say, the inheritance is to 
go first in the line " (the word in the original 
is suntituu literally, ‘‘continuation ”) “ of the 
paternal grandfather, then in default of any 
one in that line, of the i)aternal great-grand¬ 
father, then of the paternal great-great-grand¬ 
father, and BO forth,” . . . 

The Madras High (’ourt in two cases, 
named respectively Humyn Hhiikta v. 
Lakshmi Narasamina (8) and Chinnaaami 
Pillai V. Kunju Pillai (0), has held as 
already stated, the direct opj)osite. The 
ratio deculendi in both judgments, 
which are elaborate and closely reasoii- 
is of a two-fold character; in the 
^ first place tb« learned Judges say that 
when a word pnrpoirts to bear two 
meanings, one l^e other secon¬ 

dary, it must be understpodln the primary 

(8) I. L. fk 16 BosS: 716 (1894), 

(8) I. L. R 6 Mftd. 89t (1882). 

(9) I. L. B. 86 Mkd. 162 (1911). 


sense unless there is anything in the con¬ 
text to show that it was not used in that 
sense. Tn the second place they seem to 
consider the opinions of Devananda Bhatta 
and of Visweshwara Bhatta in the Smriti 
C'hondrika and Svbodhini res|iectively as 
conclusively showing that the Mitakshara 
jnust be taken to limit collateral descent to 
two degrees in each line. Their Tjordships 
have already made their remarks on these 
two authorities; they do not feel disposed 
to attacl) any canonical authority to the 
rule of the Suhodhini. Curiously enough 
there is no reference in cither of the 
j\fa<lras judgments referred to above to a 
previous decision, Parasara Bhattar v. 
liangaraja Bhattar (JO), of the same court 
to which Turner, C. J., was also a party. 
In that (sase the j‘ule of the Smriti Ohan- 
(IriUn was not accepted nor w'us the literal 
con.struction of the Mitakshara followed. 
It is usual in such cases where a difference 
of opinion arises in the same Court to refer 
th(! point to a Fidl Bench, and, the law 
provides for such contingencies. Had that 
course been followed their Jjordships would 
probably have had more detailed reasoning 
as to the change of opinioJi ori the part at 
least of one judge. ■ 

In Suraya Bhukta v. Lakshmi Nora- ' 
samma (8) the judges say they had 
” consulted their learned colleague, Mr. 
Justice Muttusaiui Ayyar,” and acknow- 
ledgetl their obligations to him for his 
assistance, 'i’heir Lordships cannot help 
remarking that it is an undesirable course, 
which ha.s m)t been approved of by this 
Board, to introduce the opinioD of another 
judge not a party to the judgn^nt for the 
purpose of enforcing the conclusion arrived 
at. The recorded opinion^of Muttusami 
Ayyar, J., woutld have been of great value 
hod he been associated in decision. 

(8) J. ilCetd, 291 (1882). ‘ 

iio) <1889). 
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^ However, the two Madras decisions.have 
received the respectful consideration of 
their Lordships. They have already given 
reasons for holding that in the Mitakshara, 
as expounded in the Benares School, the 
word putra and its synonym enix>loyed by 
Vijnaneswara in connection with brothers 
and uncles must be understood in a generic 
sense as in the case of the deceased owner, 
and that the descendants in each ascend¬ 
ing line, up to the fixed limit, should be 
exhausted at any rate to the third degree 
before making the ascent to the line next in 
order of succession. 

It seems to their Lordships that there is 
another ground on which the Plaintiff 
must fail. It is admitted that the Defen¬ 
dant confers greater benefit on the deceas¬ 
ed by the offerings he makes to the manes 
of the common ancestor. Kow, ^t is 
absolutely clear that under the Mitakshara, 
whilst the right qf inheritance arises from 
aapindfl-relationship, or community of 
blood, in judging of the nearness of blood- 
relationship or propinquity among the 
gotraja, the test to be applied to discover 
the preferential heir is the capacity to offer 
oblations. Mitra Misra, the author of thc 
Viramitrodaya (Golap Chunder Siiastri’s 
translation, pi 91, Chapter II, part I, s. 
23A), an authoritative commentary on the 
Mitakshara, lays down this doctrine in 
express terms. He says, “ when there are 
many claimants to the heritage among 
gotrajas and the like (Dr. Kaj Comar Sar- 
vadhikari construes the word “like” as 
meaning “ other classes of heirs,”) then the 
fact of conferring benefits on the pro¬ 
prietor of the wealth by means of the offer¬ 
ing of oblations and the like only excludes 
those that do not confer such benefits.” 
Dr. Baj Comar Barvadhikaari renders the 
l£^t part of (this passage thus: “ The 
benefit conferred on the late owner by the 
offering of the cake aiid the water deter¬ 


mines the title to inheritance.” [“ Tagore 
Law Lectures,” forfi:880, p. 629.] 

In the case of Bhyah Ram Singh v. 
Hhyah Ugwr Singh (6) the Board affirmed 
this rule in the following words : ‘ ‘ When 
a question of preference arises, as prefer¬ 
ence is founded on superior efficacy of 
oblations, that principle must be applied 
to the solution of the difficulty.” 

For these considerations their Lordships 
are Of o[)inion that the conclusion arrived 
at by the High Court is well founded, and 
this Apjieal should be dismissed with costs. 
And they will humbly advise His,,Majesty 
accordingly. , 

Solicitors : Messrs, Rankcn Ford, Ford 
and Cluster -for the Appellants. 

Solicitors : Messrs. Pyhc, Parrott d: Ca. 
for the Bespondents. 

B. D. Appeal dismissed with costs- 


COIVIL APPELLATE JURISDICTION.] 

Appeal from Original Deorbe 
No. 300 OF 1911. 


Ganpat Mahton and 
ors., Defendants, 
Appellants, 

V. 

Bishal Singh and 
ors., Plaintiffs, 
Bespondents. 

Bengal Tenaneg Act (Fi// of 1886), tea. 45, 
116, ISO, Sch. Ill, Art. (I), (a)—Zerait, land let to 
tenant elaimect cu-~-Tehant*i admtaiion in kabnliyal 
eawuted afm Snd Maroh 1888, if admUeibie — 
Lease of serait land for a Wm—SwU to Ofeot 
brought more than 6 months after the expury of 
t/rnn^Limitatum. ^ • 

The new sub-geo. ^(2), sec. 120 

which shows that “ (iny* other evidence 
that may be produced ”* does not in¬ 
clude an agri^fhent or a : compromise 
between the landlord an^- ^e tenant, 
confirms the view taken in (he edge of Shsb . 

(6) 18 IT, LA. 878(1870), 


Mookerjeb, J. 
Beachcroft, J. 
1914, 

17, June. 
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Bahadur v. Mackenzie (2) that a state¬ 
ment made in a kabuliyat executed after 
the 2nd March 1883 that the land is zerait 
ims not admissible, not on the ground that 
it was not included in the expression ‘ ‘ any 
other evidence that may be produced ’ ’ but 
for the reason that when the Legislature 
expressly made evidence of letting before 
the 2nd March 1883 admissible in proof of 
the character of the land, they must be irv- 
tended to exclude evidence of letting after 
the 2nd March 1883. 

s 

W^ere therefore the only criderree to 
•^rove that Ixm^ let out for a term of seven 
years expiring on 4th June 1009 vras zerait 
was a rgcital to the effect in th^ kabuliyat, 
dated the 19th September 1902, 

Held— That the recital was no evidence 
of the alleged zerait character of the land. 

NAmONKY CllAKllABDBTy V. ByKANT 

*!Nath Bbra (1), Ajodhya I^rosvd v. Kam 

(JOLAM (4), BhAGTU SiNOH V. BAtiHl'NATir 
(5) and Masudan Stnuh v. (i<n>D\n Nath 
Pan dry (3) referred to. 

A suit to eject a raiyat of zer.iit la)id 
brought more than six months after the 
expiry of the term of his lease ift barred bij 
Art. (/), (a), of Sch. Ill of the Bengal 
Tenancy Act, sec. 45 of the Act which was 
not applicable to zerait lands under sec. 116 
haring been replaced by the said article 
which is applicable. 

This was an ap}>eal from a decision of 
Babu Hem Chandra Mookerjee, Subor¬ 
dinate Judge, Monghyr, dated 27th June 
1911. • 

^he facts of the case^ appear from the 
judgment. , « ^ * 

(1) I. 

^2J 7 0. ,t!F, S. «K> 

(a) 1C. i. iM (im>. 

44 ) 18 a « 6 i (imv 

(8) 18 0. W.lr. 894: a. o. 0 C. L J. 16 


Babus Mohini M. Ghatterjee and Pro- 
bodh Ch. Dutt (for Babu Surendra Kumar 
Bose) for the Appellants, 

Babus Uniakali Mukerjee and Kulwant 
Sahay for the Respondents. 

The .lUDUMENT OR THE COUBT WaS US 
follows :— 

This is an appeal by the Defendants in 
a suit for ejectment and arrears of rent. 
^J'he I’laintiffs arc landlords, and their case 
is that the Defendants executed a kabuliyat 
in their favour for a term of seven years, 
and came into occupation of the disputed 
lands on the 19th Ke])tember 1902, The 
term expired on the 4lh June 1909. The 
kabuliyat states expressly that on the 
expiry of the term the tenants would give 
up the lands, but they did not vacate the 
lands, and the present action was conse¬ 
quently commenced on the 16th September 
1910. The Plai!jliff.s asseft that the lands 
are their zerait and that the Defendants 
have not acquired the status either of occu¬ 
pancy or non-occnj’ancy raiyats under the 
provisions of the Bengal Tenancy Act. 
The Defendants allege on the other hand, 
that they were in occiq^ation from befote 
the execution of the kabuliygt, that the 
lands aie not zerait and that they are in 
fact occupancy raiyids as recorded in the 
settlement proc'cedings. The Court below 
has held that the lands are zerait lands and 
that the Plaintilfs are entitled to eject the 
Defendants. On the j)resent appeal it has 
been argued tliat there is no evidence to 
show, at any rate no reliaixle evidence to 
prove, that the lands are zetatt ub alleged 
by the J’laintiffs. 

The evidence has been jdaced before us 
and it appears that the only evidence to 
show that the l^nda ’are zerait is the re¬ 
cital in Septem¬ 
ber 1902. , on behalf of 

the, Lefeib|^^^|Ap^^ this te- 
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cital Ib not admiBsible in proof of‘the 
allegation that the lands are zerait ; and in 
support of this view reliance has been 
placed upon the cases of Nilmoney Ghakra- 
buriy V. Bylcant Nath Beta (1), Sher 
Bahadur v. Mackenzie (2), Masudan Singh 
V. Goodar Nath Pandey (3) and Ajodhija 
Prosad v. Ham Golani (4). On the other 
hand attention has been invited to the deci¬ 
sion in Bhagtu Singh v. Raghunath (.5), 
where, it is said, a different view was taken. 
The question raised must be detennined 
primarily on a construction of the statu¬ 
tory provisions on the subject. 

Sub-sec. (3) of sec. J2() of the. liengal 
Tenancy Act, read with sub-sees. (1) and 
(2) lays down the tests to determine tl)e 
question, whether a particular land is the 
proprietor’s private land, .\ccording to 
clause (a) of sub-sec. (l>, land which is 
proved to have b(‘en cultivated as zerait 
by the proprietor himself with his own 
stock or by h’s own servants or by hired 
labour fftr twelve continuous years imme¬ 
diately before the [)assiug of the Bengal 
Tenancy Act is proprietor’s private land. 
There is no evidence of this description in 
the case before us. According to clause 
(f)) of sub-sec. (1), cultivated land which 
is recognised by village usage as proprietor’s 
zerait is also the proprietor’s private land. 
There is no evidence of this description in 
the present case. Finally, according to 
sub-sec. (2) of see. 120, when a question 
arises whether any land, other than land 
of the description mentioned in els. (a) 
and ib) of sub-sec. (1), is zerait the fire- 
sumption is that the land is not zerait, 
but to determine the question, regard shall 
be had to (o) local custom, (b) to th*e ques- 

(1) I. L. R. 17 Cal. 466 (1890). 

(2) 7 C. W. N. 400 (1902). 

<8) 1 V (1905). 

Pl) 18 0. W. N. 661 (1908). 

(5) 18 0. W, N, 994: o 9 C. la J. 16 
(IMS). 


tion whether the land was before the 2nd 
March 1883, specifically let as proprietor’s 
private land, and (c) to any other evidence 
that may '..«e prcKluced. It will be observed 
that this sub-section refers to evidence of 
three descriptions; first, local cu.stom; 
secondly, letting of the land specifically 
as the iiroprietor’s private land before 2nd 
March 1883; and thirdly, any other evi¬ 
dence that may be pro!need. In the case 
before us, theie is no evidence of local usage 
•*)r of letting before the 2n<l March 1883; 

the only evidence of letting which has been 

, « 

]U'oduced is the kabuliyat of the,kI91.h Sop-, 
teiuber lt)02. The questuflb is, whether 
regard can be had to this evidence as in¬ 
cluded in the comprehensive d«'Kcription 
“ any other evidence that may be pro¬ 
duced.” r|)on this [ioint thero-has been 
.some divergento of judicial opinion. 

In the ca.se of Nilmoney Chakraburty v. 
Bykant Nath Beta (1), the view was 
adopte<I that the exfiression “ any otlier 
evidence that may be produced ” means 
any other evidence tending to show the as¬ 
sertion of any title on the part of the pro¬ 
prietor and cormnunieatod to the tenant 
before the 2nd March 1883. The parti¬ 
cular evidence produced in that case was 
an entry made in a .settlement record in 
188.') and 188(), to the (*ffeet that the dis¬ 
puted land was the proprietor’s private 
land. The Court hold that this evidence 
was inadmissible, because it was evidence 
of an ev#nt which had happened after the 
2nd March 1883. This interpretation 
seems open to the criticism that it unduly 
restricts the generality of the expression 
‘ ‘ any other evidence that«may be produc¬ 
ed ” ; but, as will presently appear, it is 
not necessary for our present purpose to 
consider whether this extreme view gives 
effect to the true intention of the Legisla¬ 
ture. The question was raisec. again in 

(1) i. L. B. 17 (M. 666 (199C|. 
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the cjase of S'hcr liahadujg v. Mackenzie (2) 
where reliance was jjlaced upon a statement 
made in a kabuliyat executed,after ilie 2nd 
March 1883. The (Jourt Iield that the 
evidence was not admissible, not on the 
ffround that it was not included in the ex¬ 
pression “ any other evidence that may be 
Ujvjduced,” but for the reason that . . 

. . . . when the I iCj^islaturi.' ('xpn'.ss- 

ly made evidence of lett ing oefore tlie ‘ind 
.Alarch 1883 admis.'^ible in ])ro()f of the 
^•Ijai’jicter of the land, tliey must liave in- 
tendc'd^to exclud<' twidenee of letting after 
tl*e 'itid Mwreh 1883. The Court held in 
» substance that jt'would not he right to 
impute ty the Lcgislatuie the* intention 
that they speeifically made mention of 
evM(ttmce of letting before; the 2nd March 
1883 and then included <‘vidence of letting 
after t^ie 2nd Mareli 188.”) in the general 
esi>ression “ any other evidence that may 
be produced. " Had this been Hie inten- 
tic)ri the Hnb-.section might have been dilfer- 
(Mitly framed, ami it miglit haw been laid 
down that regard shall be had to local 
custom and an}’ oth(*r evidence that may 
be imxhieed.” The \iew taken in tlawa^i’ 
of Slier lialunlur v. Mnekenxie (2) <loes 
seem reasonable, and, if we adopt it, there 
is no room for controversy that tlu' recital 
in the kabuliyat of the Ibth Se])tember 
1902 cannot he treated as evidence of the 
allegetl zerait (;haraeter of tin* disputed 
lands. The same question was again 
mooted in the case of Maeudan Singh v. 
Goodar Nath Panday (3). One member 
of the Court did not commit himself final¬ 
ly to an opinion ppon \he matter, but ex¬ 
pressed a doubt >^hiether'the case of Nil' 
Wf^ney Chakra^rt^ v. Bykani Nath 
Bera (1) gave efrect*to the., true intention 
of the Legislature. The other member of 

(1} I. L. B. 17 Oal. 4M (1890,, 

7 0. W. N, 400(1902 . 

« (8) 10. t.J. 460(1006). 
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the Court held that the evidence contained 
in an agreement executed after the 2nd 
JMarch .1883, was not jidmissihle in view of 
sec. 178 of the Bengal Tenancy Act, cl. (4) 
of suh-8e<r, 3 whereof provides that nothing 
in any confract lujide between v. landlord 
and a tenant afl(.“r the passing of the Act 
shall jupvent a raiyat from acquiring, in 
accordance with tlic Ael, an occupancy 
right in land. The ^view taken Wiis that 
if the recital in an agreement between the 
lamllord and the lenant made after the 
passing of the Bengal 3’enanc.y Act was 
admilte<l in evidenua* to prove that the land 
was the proprietor s private land, in whicli 
no ocenqtaney jight would be acquired by 
the tenant, the provisions of cl. (a) of sub¬ 
set;. (.3) of see. 178 would be j>raetically 
defeated. 3Hie matter came under con¬ 
sideration, again, in the. ease of Ajodhya 
Prasad v. It at (lolam (4) where the view 
taken in Nihnouey (’liakraburti liykavt 
Nath Hera (1) was praetically adopted, 
though tor tlie purpo es of tliat caAe, the 
more restricted view taken in Slier Baha¬ 
dur v. Mackenzie (2l would liavc' been 
sui’ticieut to sup|>ort the conclusion of the 
Court. Kinally, in the ease of Bhagtu 
Singh v. Itaghuiiath (-5), the earlier cases 
were distinguished, and it v\as held that 
evidence which was relevant under the 
provisions of the Indian Evidence Act, 
could be admitted guantum rahat, 
although it related to a transaction subse¬ 
quent to the 2iul I\Iarch^ 1883. Bince the 
decision of tht'se cases, th# Legislature 
have added sub-.see. (2), (u) to sec, 120. 
That snl>-soctiorj is in these terms ; “ Not- 
withst.mding anything contained in any 
agreement or cornfromise Or in any decree 
which is proved to his sGitisfaction to have 


ft I. L. U. 17 C»l.4«« 

( 2 ) 7 o. (tmy • ♦ 

(41 la uaosi. 

(.-i) ft o. 

i'lQoa^C 


L. J. 
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been obtained by collusion or fratid, a 
Bevemie Officer shall not recoird- any land 
as a proprietor’s private land, unless it is 
proved to be such by satisfactory evidence 
of the nature described in sub-sec. (1) or 
sub-sec. (2). ” The intention of the Legis¬ 
lature, es indicated in the new sub-section, 
obviously is to exclude from sub-sec. (2) 
evidence contained in an agreement or 
compromise between the landlord and the 
tenant. This clearly confirms the view 
taken in the case of Sher Bahadur v. 
Mackenzie (2) and shows tnat the exi)re8- 
sion ‘ ‘ any other evidence that may be pro¬ 
duct ” does not include an agreement or 
a compromise between the landlord and 
the tenant. We hold, accordingly, that 
the recital in the kabuliyat of the 19th 
September 1902 cannot rightly be treated 
as evidence of the alleged zerait character 
of the disputed lands. We may add, how¬ 
ever, that evdti if the view taken in Bhagtu 
Sinyh v. Uatjhunath id) were adopted, we 
feel no doubt whatsoever that the recital by 
it.-.elf would not justify tl.e inference that 
the lands were zeraUs. We must further 
remember that the Defendants have been 
recorded as settled raiyats. They start 
with a presumption in their favour. We 
have also the important fact that the De¬ 
fendants were found to be settled raiyats 
in a proceeding for commutation of rent 
under sec. 40 of the Bengal Tenancy Act, 
We have finally the f)resumption men¬ 
tioned in sub-sec. (2) of sec. 120, that the 
lands are nbt ^ the proprietor’s pjivate 
lands. The burden lies very heavily upon 
the Plaintiffs to establish their all%atk>n 
of zerait, and is unquestionably not dis¬ 
charged by the recital in the kabidiyat of 
the 19th September 1902^ even if such 

redtfal were deemed admissible as evidence 

• < 

(S) 7 0. W, N. 400 11902), 

(0) IS G. W. N, 994 ; 8, 0 9 0. L. J. Ifi 


for this purpose.^ The inference is irre¬ 
sistible that the Plaintiffs have wholly 
failed to establish that the disputed lands 
are zerait. 

There would ha ve been a grave difficulty 
in the way of the success of the Plaintiffs 
even if they had established that the lands 
were zerait. Art. (1), (a) of Sch. lllicf 
the Bengal Tenancy Act provides that a 
suit to eject a non-occupancy raiyat on the 
ground of the expiration of the term of 
his lease shall be brought w’ithin si^f montht 
from the expiration of the term. This 
Article replaces sec. of “the Bengal 
Tenancy Act which originally found a place 
in Chap. VI. Sec. 116 excluded the 
operation of sec. 45 in the case of a, pro¬ 
prietor’s private lands, when such lands 
w’ere held under leases fdlr a term*of years 
or under leases from year to year. *Sec. 45 
laid down a tw'o-fold condition, namely, 
first, that six months before the expiry of 
the term a notice must be served upon the 
non-occupjmcy raiyat and, secondly, that 
the suit for ejectment must be instituted 
within six months after the expiry of the 
term. This provision was, by virtue of 
sec. 116, inapplicable to zerait lands, when 
such lands were held under leases for a 
term of years or under leases from year to 
year. Sec. 45 has now been repealed and 
has been replaced by Art. (1), (a) of Sch. 
III. There can be no question that the 
Defen(^nts, even if they had been tenants 
of zeimt lands, would be non-occupancy 
raiyats though by virtue of sec. 116, the 
special provisions of Ch# VI might not have 
applied to them. But the operation of 
Art. (1), (o) of ^ch. HI*is not excluded by 
sec. 116 in the case of z^edt lands. Con¬ 
sequently, if the lands were proved to be 
zerait, the Plaintiffs be bound to 

institute this suit witb^ six months from 
i;he 4th June 1909; but it was hot com¬ 
menced till the 16th September 191Q, The 
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auit is consequently pearly barred by 
limitation. 

The result is that this ap)>eal is allowed 
and the decree of the Subordinate Judge 
discharged. The claim for ejectment is 
dismissed. As the plaint contained a claim 
for the rent of the year 1316, v/e make a 
decree in favour of the Plaintiffs fur 
Ks. 600 in respect of the rent and cesses 
for that year, without prejudice to the right 
of either party to prove the proper amount 
’ ^f rent for subsequent years, in any suit 
that ig^ay be brought hereafter. The 
* aiyrears decijeed will carry interest at 12^ 
^ per cent, per alSnurn from the 4th June 
1909 to the date of suit, and at 6 per 
cent. t)er annum from date of suit to 
this^dato. The total amount thus deter¬ 
mined ^ill be set off against the costs 
allowed^ to the Defendants. The Defen¬ 
dants will have full costs bc^ here and 
in the Court below. 

Appeal allowed. 

[CIVIL APPELLATE JUR|A01CTlON.} 

Affbal from Afpbllatb Deorbe 
No. 3707 OF 1910. • 

MoOKERJfEE, J. ' 

Beaohgroft, J. Rbtki and ors., 

. 1913, Defendants, Appellants, 

Heard, 22, April. > v. 

1914, Lak Pati Pujari, 

Judgment, Plaintiff, Respondent. 

26, May. 1 

ffindu Lnto—Adoption hy Brahmin —Datta* 
boms otromony not ptrfotmtd~-AdoptioH if valid 
<—A<hptor and athpioo^f tamo g‘>trs. 

Held, on a review of*authoritiee, that tHe 
dattahoma cerem^y^ is .not essential when 
tAc adopted of ihe^me gotra as the 
adopter, even twhe-bom 

classes. ''r-:-' 

This was an 8p|>ciiil a decision of 

H^bu; Bamal Das, SubbrdutAte 
miEbihillpur, dated 1919, 
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ing that of Babu Stisil Chandra Mitra, 
Munsiff, Bergarh, dated 7th March, 1910. 

The facts of the case fully appear from 
the judgment. 

Babus Satis Chandra Ghosc and Stnri- 
tish Chandra 'Chose for the Appellants. 

Babus Sarat Ch. lioif Choudhuri, Chnru 
Chandra Bhattachcrjva and Cobinda Ch. 
Chakrabarly for the Respondent. 

The Judgment of the Court was as 
follows :— 

This is an apixjal by the third and fourth 
Defendants in a suit for declaration of title 
to land and for recovery of {wssession 
thereof. The projierty in dispute belonged 
to Pitubas, one of four brothers, wlio were, 
members of a Hindu family governed by 
the Mitakshara law. The Plaintiff is one 
of the soils of a brother of PitabavS and his 
case is that he was taken in adoption by 
his uncle in the year 1900. The Defen¬ 
dants, now Apixjllants, are two pf tlie 
daughers of Pitabas, who would be 
entitled to succeed to the estate of their 
father in the absence of an adopte<l son. 
They consequently challenged the factum, 
as also the validity of the alleged ndojiiion. 
The Courts below have concurrently 
found in favour of the Plaintiff and decreed 
the suit. They have held on the evidence 
that the adoption did. in fact take place, 
that since then the Plaintiff has bjg^n 
treated as the son of Pitabas, that his 
thread and marriage ceremonies hav^ been 
performed as such and that be bas per¬ 
formed the annual sriuih cereiilQny oi his 
adoptive father and enjoyed turn of 
worsbif) of the family deity; as his succes¬ 
sor-in-interest. The ,Cour^ below have 
also held that is nd evidence that the 
.Dattahoma viAs pei^bmed on 

the occasimi'td^the Plain¬ 
tiff, but .view that as 

the Adop- 
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tive father, the i)erforniance of such cere- 
tnony was not essential. In this view, the 
adoption has been hold valid and the claim 
of the Plaintiff to the estate of his ado])- 
tiive father sustained. The Defendants 
have appealed ti) this Court* and have re¬ 
iterated the objection that the adoption was 
invalid, as the parties are Bramhins in 
whose case the Dattahonia ceremony is 
essential; in siii)port of this view, reliance 
has been placed u|)on the case of Luckinan 
L(il V. Mohan Lai (1), where Dwarkanath 
Mitter, , statoil that the performance of 
the pulrashiijag (apparentlv written inad¬ 
vertently for Dattahorna) is essential to the 
validity of an adojition in the Dattaka form 
•among the three* superior castes. On be¬ 
half of the Respondent, it ha.s been argued 
that this is not an accurate statement of the. 
rule on the subject; that, in any event, it 
is too broadly formulated, and that no 
Dattahonia is* neci^ssary when the son of 
a brother is taken in adojition. In sup- 
|Kjrt of this contention, reference has been 
made to tlie cases of Alina Ram v. Madlio 
Rao (2), (iovinda Ayijar v. Dorasami (3) 
and Valubiii v. Clovind (4). In our opi¬ 
nion the contention of the Plaintiff must 
prevail that the validity of his adojition 
has not been affected by the non-perfor- 
nuince of the Dattahonia. 

3'he claim of the Plaintiff is Hupporltid 
by a text attributed to Yuma: “ The 

hojna or tlu* lie ceremony is not necessary 
in the case of adoption of the daughter’s 
or th(*. brother’s son ; by the verbal gift 
and acceptance alone, that is accomplish¬ 
ed; this is declared by the Lord Yama.” 
This ti'xt is quot(\l by the authors of the 
Datta Kammidi and Dattaka Darpana ns 
one (>i Devala mentioned in the Baraswnti 
'Vilasa of Dwaipayami (DattaJr-Siromoni, 

(1) *8 W. U. 179 ]871>. 

‘ (2) I. 1,. R. 6 All. 276 (1894). 

(8; I L. R. II Mad. 5 (1887). 

. (4) I. L. R. 24 Bom. 218 (1899). 


by Prof. Bharat Chandra Siromoni pub¬ 
lished under the direction of Prosanna 
Kumar Tagore, pp. 45, 92, 244, 246), and 
the comment is added by the author of 
the Dattaka Darpana that tho expression 
“ brother’s son ” includes persons who are 
mpinckis and sagoiras and that conse¬ 
quently it is only when an adoption is 
made of a .laniauodaka or sakulya sagoira, 
that the rule for performance of the Datta- 
homa ceremony ojicrates. The text which 
was quoted as early as 1821 by the Piiridit^ 
consulted in connection with the^^case of 
Unlbani Rao v. Gobind Rao 45), has aUo 
been aceefited as gomiin^in the cases of 
I’ainhai v. Gobind (4) and Atma Ram v. 
Madho Rao (2), and its authority was 
treated as unquestionable bv N. Mand- 
lik (Vajruivalka, pp. 483). The fole en¬ 
unciated in the text of Yama was^also re¬ 
cognised by the Pull Bench of the Madrg,B 
High t'ourt in (kwinda Ayyar v. Dorasami 
(3), on the authority of an opinion express¬ 
ed by Ellis that Dattahonia though ptbper 
in all cases, was. not indispensiblo if the per- 
.son ado]>l.ing and the boy adopted were of 
tlu! same, gotra. It has been argued, 
however, that the text of Yama is not 
based on any intelligible reason which 
could justify a departure from the general 
rule that the Dattahorna is an essential 
cermnony for the validity of an adoption 
amongst members of the three regenerate 
(ilasses. Wo are not ]>repared to accept 
this contention us well founded. There 
has boon considerable divergence of opi¬ 
nion amongst text writers, ancient ^ind 
modern, which is reflected also in judicial 
decisions, upon the qyedfcion, whether the 
Dattahonia is essential for the validity of 
an adoption, and even if it be conceded 
that there is a strong body of opinion in 

i2) I. L. R. 6«AI1. 376 (188i*. 

(6) I. L. R. 11 Ma6. 6(l887). . 

* (8) 2 Borr. 88 (1821). 

(4) T. L, a. 84 Bom^ 818 fl899). « 
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favour of the view that it is obli{?atory in 
thc! cas(‘ of adoption aniot»f?st Brahmins, 
wc would not be disixjsed to ignore or even 
to minimise the effect of an exception for 
which direct lyithority may be found in a 
text of uiupiostionable genuineness ajid 
authority. 

To take thc texts first, it is T'ifdn that 
Mann undoubtedly cctnteniplaled nothing 
more than gift and acce]>l ince for the vali¬ 
dity of an adoption in the, l>attaka form, 
as. ip defining the I>at1aka son he. says 
thsW' tht' gift is (o he nia,d(' “ together with 
water,'’•tha^is, as Sir William .fones ren¬ 
ders it, the gfl’t is eonlirnied hy |Kjuring 
uater, “ I’hat (hoy) crpiaJ (by caste) 
whom his inotlu'r or his falhoi' affec¬ 
tionately gives, (confirming thc gift) with 
(a Ifhalion of) watf'r, in times of distri'ss 
(lo*i man) as his son, must Ik* considered 
as an adopted son (I)alirnui,)" (iManu, IX, 
lOK: S. B. E. Vol. XXp. dOlX It is 
noteworthy that none amongst the coni- 
im.'Htators of ^yanii, not even Medhatitlii, 
the loldest amongst them, touches upon 
this (juestion. (Mandalik's IVfanu. p. 
1*20*2.) Vasistha describes the ccrcinoiii-js 
in a more developed form, (hougli not in 
the ]iassage (XVIT, 20; S. B. E. Vol. 
XIV p. 87) whore lie classifies the difforent 
kinds of sons. He directs that “ he who 
desires to adopt a son, shall assemble his 
kinsmen, annoniice his intention to the 
King, make burnt offerings in the middle 
of the house, reciting the Vyahrilis, and 
take (us a son) a not remote kinsman, just 
the nearest among his relatives ”. {Vasis¬ 
tha, XV, 6 ; S. B.* E. Vol. XIV, p. 75; 
Mitaksharu., it hi, 13* Dathaka Mimansa, 
II, 51 ; Dattaka.Chanfirika, 11, 11.) The 
ritual is further elaborattid by Baudhayana 
(VII, 6; S. B. E, Vol. XIV, pp. 334-386; 
Dattaka Mimansa, V*, 42; Dattaka Chan- 
drika, II, 16; Journal A. S. B., Vol. 
X^XV,.p. 162), though pot in the passage 
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where he classifies the various kinds of 
sons (Ill, 2, 3 and 20; S. B. E. Vol. XIV, 
]). *227). -Xu (‘(jually elaborate description 
is given hy Saimaka fBatfcaka Mimansa 
(V, 2 and 42); J)atti)Jt 4 Mi!«^liandrika (II, I, 
3, 5, 7 anti 1)); Vffr(^hara Jltayukha (IV, 
paras. 5 and 8, 36-42); Mandlik pp. 
52-53 uml ()3-(i5 ; Bidder Journal A. S. B., 
Vol, XXXV, p. 140]. These statements, 
nothing like whicli can bo found either in 
X'ajiiavalkya (TI, 130; Mandlik, p. 219) 
or ill Vishnu (XV, 18-19 * S. B. E., Vol. 
VIJ, p. 63), still, leave the question open 
whether thc performance of the homa is 
essential for the Yali<lity»of the adoption, 
because they (‘■minciate it along with other 
matters, sucli as thc assembly of the 
kindred and notict* to tlie King, which 
l)avc never been deemed indispensible to 
validate thc ado|.)tion. The Mitakshara 
a))d its commentaries, Hubodhini and 
Balamhhatti, though referring spfxjifically 
to th(‘ text of Vasistha, do not raist; the 
<|uostion at all. (Mitakshara., Ed. Betlur, 
p. 605.) A similar ohsi^rvation applies to 
Apararka who, in his commentary on 
Vajnavalkya (II. 130) contents Jiimself by 
quoting the verse of AlaJiii (IX, 168). >' 
\\4)('n, however, we come to the Dattaka 
Mimansa, we find dcliiiitc. i iiles laid down 
on t he subject. I’ara. 50 of 8e<;tion V lays 
<lowu that the tUial relation of the five sons 
previously mentioned proceeds from adop¬ 
tion, onl% with ob,«ervance of tlje form of 
eitliei* Vasistha or Saunaka and, not other¬ 
wise. This is emphasised in Section V, 
para. 56, where the general conclusion is 
stated that the filial relation of adopted 
SODS is occasioned only by the proper 
ceremonies, and that the filial relation even 
fails, should either gift, acceptance, a 
burnt saoraincnt and ao forth, be wanting. 

I Boference also be thdSde to Section 
V, para. ingenious attempt 

,is into 
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the simple text of Manu (IX, 168) and 
to sec. V, para. 56, where a quotation 
from Medhatithi, which* cannot be traced 
in his commentary on Mann, is similarly 
treated.] To tli«Mgi|g|ie effect is the state¬ 
ment in the '*^attaka'^^handrika, Section 
II, para. 17, Where it is recited after the 
description in para. 16 of the mode of 
adoption prescribed by Baudhayanu for 
followers of the Taittiri Veda, that in case 
no form as propounded should be observed, 
the adopjted son will be declared entitled to 
assets sufficient for his marriage. This is 
reiterated in Section VI, para. 3, where 
reliance is placed on a text of Manu which 
has not been traced : ‘ ‘ He who adopts a 
son without observing the rules ordained, 
should make him the participator of the 
rites of marriage, not a sharer of the 
wealth.” In this connection it is worthy 
of note that the of)inion has been ex]>ress- 
ed by Sastri frolap Chandi’a Sarkar 
(Tagore’ Lectures on Adoption, p. 124; 
Hindu Lerw, 4tb Edition, {xige 126) that 
the Dattaka Chandrika was comiwsed 
about the year 1800 for the purposes of a 
particular litigation, by one Kaghumani 
Vidyabhusan who passed it off as the work 
of Kuvera. Serious notice need not ac¬ 
cordingly be taken of the text which has 
not been found in the Institutes of Manu. 
There-remains, however,^ the opinion of 
the author of the Dattaka Mimansa which 
is no doubt entitled to weight. As against 
his opinion, we have the contrary view 
maintained by commentators of repute. 
Sankarabhatta, in his work styled tiie 
Dharma Dvaita Nirnaya, in the chapter 
styled the ” Solution of doubts.” which 
has been translated by Mandlik (page 65, 
lines 39-42), says that by the operation of 
th^ rule Yathasaktinyaya (the rule which 
enjoins Ijjie observance of a precept as far 
as possible) the homa (sacrifice) or the like, 
which is a part of , the ritual enjoined for 


adoption, may be disregarded, for, the rule 
proi)erly ap)>lies with Regard to the details 
of an enjoined ritual. Laugakshibhaskara, 
as Mandlik points out (Yajnavalkya, p. 
509), goes into this question very ela¬ 
borately and comes to the conclusion that 
the lu)tna (sacrifice) or any other cere¬ 
monies beyond giving and taking are not 
essential for any of the four classes. The 
Dattaka Darpana, as we have already 
stated, declares the performance of the 
homn and other ceremonies unnecessary 
where the person to be adopted is a hear 
relation, on the strength of a libep;! inter- 
|)retatioj] of the expression brother’s son 
in the h^xt of Yama. The Dattaka 
Nirnaya (Dattaka Shiromoni, page 238) 
declares an adoption jierformed without) 
homa to be valid, at least in the case of 
Hudras. The Dattaka Kaumudi (Dattaka 
Shiromoni page 245) quotes the commen¬ 
tary of IMaheswara and the Dayakala of 
Bhabadeva as authorities in favour of the 
validity of an adoption where the Datta- 
homa ceremony has not b^n ijerformed. 
Jugannuth, in his great Digest of Hindu 
Tiaw, translated by Colebrooke, after an 
elaborate examination of the texts, comes 
to the conclusion that an adoption with¬ 
out the j)erformai]|ce of the Dattahoma is 
valid. (Volume III, page 323; Book V, 
C^hap. IV, Section VHI, para. 273.) 
Jagannath observes that the gift and ac¬ 
ceptance oply are essential, and- tha^ the 
homa or elation to the fire with holy 
words from the Veda is an unessential 
part of the ceremony; even though it 
defective, the adoptidn is nevertheless 
vSrlid, for no one admits thart the principal 
object is unattained if an, unessential part 
be ^defective. Jagannath directs a very 
weighty criticism against the positioh that ^ 
the Dattahoma is neoeasary;; if you say that 
the performance of the Hdtiia'is fSBenti^, 
then you cannot but admit if muatjke 
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accurately, proDerls and completely per¬ 
formed; for if there be any defect in its 
performance, it cannot serve the purpose; 
but if you say that even a defective homa 
is sufficient, you necessarily admit that it 
is not essential. There can be no ques¬ 
tion as to the weight to be attached to an 
opinion expressed by Jagannath Tarka- 
lianchanon, who, ka stated by J)wfwkanath 
Mitter, J., in Kery KoUtany v. Moneerain 
Kolita (6) was one of the moat learned 
pundits that Bengal had ever produced and 
whose authority on questions of Hindu 

• Law raftks ^nly next to that of Jimuta- 
vahanj), Raghunandan and Srikrishna. 

• The divergence of opinion to which wo 
lifave referred, has led to a similar want of 
linanimity amongst leading text writers of 
the last centu*y. Thus, Shama Charan 
Siriar strenuously maintained, to the end, 

• the view that the Dattahoma is essential, 

not only in the case of the three regenerate 
classes, but also in the case of Siidras, and 
wrote a learned criticism on the contniry 
opinion established by a Full Bench of 
this Court. \Behari Lai v. Indrnnioni 
(7)], subsequently approved by their 
Lordships of the Judicial Committee 
[/ndramtiwt V. IHharilal (8)]. [Vyavastha 
Darpan, 3rd Ed., Part I, p. 355, Part 11. 
p. 574; Vyavastha Chftndrika, Part II, p. 
125).] Dr. Jogendra Nath Bhattacherjee 
acquiesced in the view that the l>attahoma 
is nof necessary in the case of Sudras, but 
maintained that it is essential in the case 
of the three regenerate classes (Hindu 
Law, 3rd Ed., VqJ. I, P- 460). On the 
other hand, Golap Chandra Sarkar 

follows the viey^ of Jagannath that the 
absence of the pattahoma does not in any 

(6) ItW. R. IS B, L. R. 1 at p. iS 
11878); 4 

{7) 18 B, U B. 401 } 91 W. B. 985 (1874), 

(8) li. R. 7 I. A. 34 : a, 0 . T. L. R. 5 Cal, 
.4. 7S0 nsTBL 


case affect the validity of an adoption 
(Tagore Lectures*on Adoption, p. 377). 

When we turn to examine the course 
of judicial decisions onthe subject, we 
meet with a similaj|^4n>§cnce of uniformity. 
But one ?X)int is now finally settled, viz,, 
no religious ceremony is essential in the 
case of adoption by Sudras. This had 
been formulated by the Supreme Court of 
Calcutta as early as 1800 when Sir John 
Anstruther, C. J., with the concurrence of 
Boyds and Russell, JJ., held, in the case of 
Gopeemohan Deb v. liaj Krishna Deb (9) 
that the adoption was validly made if* gift 
and acceptance of the child by an overt act 
was shown to have taken place. The 
elaborate judgment of the Chief Justice is 
mentioned by Sir Thomas Strange in his 
Elements of Hindu Law, 1825, Vol. I, 
page 84, but has never been traced. 
There was after this, a upiform succession 
of decisions to that effect Jaymony v. 
Sibo Sooudery (10), Doyamoyc* v. liash- 
hehnri (11), Ham Kishore v. Bhubanmayee 
(12), Perkash Chunder v. Dhuwnonev (J3> 
and Srimrayan v. Krishna. Svndari (14),. 
The flow of this current was, how* 
ever, interrupted by the contrary view 
taken in Bhairab Nath v. Mahesh 
Chandra (15) and Sayam Lai v. 
Saudriniini (10) which were doubted and 
disapproved in Nittianand v. K$rahna 
Dayal (17) and were ultimately overruled 
by the Full Jiench in Behari Lal y. Inditu 
inani (7) the decision wherein was oon- 

,7» 18 B. L. B. 401; ai.Wr.R..9S(if (1874). 

(9. Muutriou 881 (lieC).. . 

(10) Fulton 75 JStT), ;, ; ^ 

(1 ) (1852) Brag; a n, A. l(H)i. 

(18) (1860) Rmg. a Jk 88B,. 

(18) {1,|«8J Beii|c S. A. 9a ^ 

(14) tw a 37« (leea) <m 

■■ 749: )9W. a 

^ 1 % '*** '^*^***’ 
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firmed on aiipeal to the Judicial Com¬ 
mittee. Indramani v. BiharUal (8). 
This brought the rule on this TJoint into 
harmony with y\'ha.t had been laid down 
in S'atrucjhan v. (18), on ai>pcal 

from Sahitrcc v. Suturghati (19), Veera- 
pfirmol V. Narayau (20), Alwar v. Raina- 
stramy (21) and Thangathanni v. Hamu 
Mndali (22), and the j)rjnei|ilo that 
religious ceremonies arc not necessarv in 
the case of an adoption by a Sudra has 
been ap|)Ued to s\ippoit the infervnce that 
a Sndra leper can adopt, Sukutuari v. 
Aiianta (28) (see also ShosimUi v. Krishna 
Smidari <21). As regards the three! re¬ 
generate classes, however, the joint is by 
no means settled. I'he dirliDU of Lord 
Wynford in Salrughan v. Sabiircc (IH) 
undoubtedly admits of a wide int ‘r|n*etation 
and in Madras it was actually decided in 
Singamma v. PcuA'uta Charhi (25) on 
the strength of the oja'nion of Jagannatli 
and the decision of Hir Thomas Strange in 
VccrapcTunil v. Narayan (20), that, even in 
the case of Urahmaus tlu' gift and accept¬ 
ance of a boy qualified to be ado|)ted i.s 
sufficient to constitute a valid adoptioji 
according to Hindu Law. A similar view 
was adoj)ted in the case of a Kshatriya in 
(Uiandramala v. MnkianmUt (2C), and of 
a Nambudri Brahman in Shankaran v. 
Keshavan (27). But the tide has ap- 
j)arently turned back in IMadras, and the 
view taken in Singainma v. Venloata 

(R) L. U 7 I. A. 21: 8. c. 1. L. R. 5 C’*'. 

770 (1879i. 

(18) 2 Rilapp. 287 i290) (1834). 

(19) 2 M»c. Sel. Rep. 21 '1812). 

l20) 1 Strange N. C. 91 (1801). 

* (21) 2 Mad. S. D. 07 (1868). 

(22) 1. L. R. 5 Mad. 868 (1882). 

(28) L L. K. 28 Cal. 168 (1900) 

(24) L. y I. A 250: s c. I. L. R. 6 Ca». 

• 881 (1880). 

(26) 4 Mad. H, C. R. 166 (1868). 

(8«) I. L. R, 0 Mad. 20 (1802). 
{27}T.i;a|bUMikl.7a691). 


Charlu (25), has beemdoubted in Venkata 
v. Subhadra (28) and Suhbar Ayer v. 
Subbanial (29), though it has been held 
ill the second of these cases that the Datta- 
homa whicli had not been j^erformed by 
the adoptive father could, after his death, 
1)0 [lerformed by his widow. The later 
vi(^.\v in i^fadras, as indicated in Govinda 
Ayyar v. lUtrasanii (8), and lianganaya 
Kunniui v. Alu'ar (.80), is sought to l>c suj)- 
lK)rlcd by rclianci' on llio dictum of the 
Judicial Commiltci' in Shosinol\ • v. 
Krishnn (21), to the effect that amowgst 
the twice-born classes, thejj* cifn be no 
valid adoption by deed, as ce-rtaip reli¬ 
gious ceremonies, the l>attahoma iijk parti¬ 
cular, are in their case requisite.” A 
similar view is embodied in the extract 
Irom Savara Swanii translated by Ellis 
(Strange’s iljndii Law, 1825, Vol. II, p. 
192) and had also he(’n put forward by 
the I’lindits who were consulted in the 
cases of Alak Manjari v. Pliakir Chand 
(81) and BaUaviik<t)it v, Kishenprina (82). 
The stateinenl by Dwarkanath Alitter, J., 
in Lnchman Lai v. Mohan hiil (1), to 
which leferonco has alrea<ly been made, 
f)oin(s in the same direction, and Th-akur 
Onirao v. TItakurani (83), leads to the 
same conclusion, though it recognises 
that the ceremony may be performed at 
any (ilace. There are also expressions in 
Jtavji v. Lakshnii liai (34), which may 
possibly be called in aid by thosS who 
seek to support the more stringent rule. 

(1) 16 W. B. 179 (1871). 

(8) 1. L. R. 11 Mad.*6 (1887). “ 

■ (24) L. K. 7 I. A 26' : R. L L. K. 6 Cal. 

881 (1880). • 

(26) 4 Had. H. C. R. 186 (1868). 

(28) I. L. R. 7 Mad. 548 (1884). 

(29) I. L. R. 21 Mad. 497 (1898). 

(80) 1. L. B. 18 S^. 214 (1889). 

(81) 6 Mao. Sal. 866 (418 N. B.) (1884). 

(82) 6 Mao. Sal. Bap. 219 (270 K. B.) (1888). 

(88) 8 Agra H. 0. B. 108 (1868), 

(84) I. L. B 11 Bom.,^81 (898) (1887). ^ 
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In this diversity of Judicial opinion, it 
must be conceded that principle that 
Dattuhoiiia ceremony is essential for the 
validity of an adoption among Brahmans 
still counts a strong body of supporters, 
and that the rationalistic view has not 
yet finally trimn})hed over formalism. 
Vet, an\ong all this divergence of opinion, 
the doctrine clearly emerges that the 
ntittuhoina is not necessary when the 
adoptive father and tJie adopted child be¬ 
long to the same (jotro. Gobi tula J mjnr v. 
Dorasanii fH), Haugannija Kduima v. AUmr 
KtO)^ Tlunujatlitinni v. Raniu Mudali (‘2*2), 
Vrtlavdlli v. (:I5), Valubai v. 

Govind (1), Atuiaraw v. Miidlio llao (2;, 
Nitifauaml Krishna Gmjal (17). Tt has, 
"indeed*been argiu'd that this distinction is 
not based on logical gnminis, and that the 
view cannot be maintainetl that Datta- 
homa becomes imnecessarv when the 
adoptive falher and the* adopted child be¬ 
long to the same gotra, because a change 
of gotra is not m^cessary in such a case. 
It is not necessary for our present pur- 
|K>se to examine whether what is thus 
regarded as an exception is based on logical 
grounds, or, as is not improbable, reall* 
indicates a modern relaxation of the 
(irimitive inflexible rule, in the growth of 
which as in so many archaic systems, 
formalism exercised a dominating in¬ 
fluence. Whether th(^ Rule itself will 
ultimately , stand discredited and disa|)- 
pear, it is needless to siieculate in this 
instRiice; it is sufllcient to hold that the 
jiresent case falls wdthin the text of Yama 
and is covered by the long series of deci- 

(3) f. L. R. 6 All* 316(1884}. 

(8) I. L. B. 11 Had.^5 (1887). 

(4) I. L. R. 84 Bom* SIS (1899). 

(17) 7 fi. Ik B. 1 ; 16 W. R. 800 (1871). 

(23) T. L. R. 5 Mad. 868 (1882). 

(80) I. L. R. 18 Had..914 (7889). 

(88) I. L. R. 37 Miad. 688: a. o, 14 M, U J, 840 
(1808). 


sioiis which aflirm the doctrine that even 
amongst twice-born cla-sses, the Datta- 
homa is not essential when the adopted 
boy is of same gotra as his adopter. 

Tn this view, the validit^^^^^jy^the adop¬ 
tion of the Plaintiff mu^^'be upheld, the 
det:rec of the Subordinate .Judge affirmed 
and this appeal dismissed with coats. 

Appeal dismissed. 

tOIVlL APPELLATE JUBISDIOTION.] 

Appeal from Original Decree 
No. 48 OF 1913. 

Fletcher, J. | Pormkshwak Dubby 
Richardson, J. and others, Defendants, 

1915, Appellants, 

Heard, 15,16, » v, 

19 & 23, July. Gobind Dubey 
Judgment, and others, Plaintiffs, 

30, July.) Respondents. 

Hindu Luio—M takthara School —^u»t for parti- 
tion —Ksita if tu'count thle awl to what orient — 
Account of propet tg ae th-y exiet —Kart*.’.* etate- 
ment if conclusive. 

’ • 

In an ordinary suit for partition, in 
the absenre of fraud or other improper 
conduct, the only account the karta is liable 
for is as to the existing state of the pro¬ 
perty divisible. The parlies have no 
right to look back and claim relief against 
past inequality of enjoyment of the mem¬ 
bers or other matters. 

But this does not mean that the parties 
are bound to accept the. statement of the 
karta as to what the properties consist of, 
for that would not be an account at all. The 
karta is the aeeomvtable party and the en¬ 
quiry directed by the Court must be con¬ 
ducted in the manner usually adopted to 
discover xvhut in fact the property con¬ 
sists of. 

This was an 13th 

February ^ decree* of 

Babii Aiurita < 
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Jiicjlg^, Jst Court of Zillab Mazaiferpore, 
dated the 31st January 1913. 

The facts of the case will appear from 
the judgment. 

Sir Ra^if^iJ^harii Ghosh and liabu 
Gour Chandra^'hd for the Ap|)ellants. 

Dr. Dwarhanath Mitter, Bahus Bai- 
kuntha Nath Mitter, Shhonandan Hay 
and, Baidyanath Narayan Singh for the_ 
Bespondents. 

The Judgment of the ('otrBT was' as 
follows :— 

Fletcher, J.—This is an appeal by 
the Defendants against the judgment of 
the learned Subordinate Judge of Maza- 
fferfxjre, dated the 31st of January 1913. 

The Plaintiffs brought the present suit 
for partition. The defence was that a 
partition took place between the parties 
in the year 1305. 

The learited Judge found that there was 
no such partition. The Defendants called 
a considerable body of evidence to ])rovc 
the story set up by them. The Icanu'd 
Judge, however, remarked ’* The story of 
division and separation in 1305 is there¬ 
fore a myth ... I entirely dis¬ 
believe the witnesses examined by the 
I >efendants and find that there was 
no iiartition in 1305.” The Defen¬ 
dants have asked us to dissent from 
(his finding of fact by the learned Judge. 
In the first place it seems highly improb¬ 
able that the i)artition if there had been 
one could have taken place as long -ago as 
the year 1305. Ko reason is given why a 
partition should have taken place at that 
date. There is no document from which 
it could be inferred that a pai'tition took 
l)lace as long ago as the year 1305. The 
story set up by the Plaintiffs that the 
Plaintiffs No, 1 separated in mess from the 
Defendants in. 1309 has been accepted 
by the Judge atid so far as I could gather 


from the learned Vakil of the Defendants, 
Apt)ellants, he 8nly faintly challenged the 
fact that the separation in mess took 
place in liJOO. But he asked us to use 
the 8ej)aration in mess in 1309 as proof or 


at any rate very strong evidence of a parti¬ 
tion. The case of the Defendants is. not 
however that there was a partition in 1309 
and they must stand or fall by the case 
they put forward in their oral evidence. 
The Defimdants have kept back the books 
of account. These books would be of ^he 
greatest value if they had bccn‘producod. 
Take for instance the quei^ion as to. the 
exfK'Uses of inarryirl^ (he daughters 
of the Plaintiff' No. 1. The case of 
the Defendants was that (lie Plaintiff 
No. 1 had raised a loan to ‘marry 
his third <laughter. The answer of the 
Plaintiff No. 1 was that it was true (hat 
he borrowed money to marry his third 
daughter but that his other two daughters 
wtTe married at the expense of the family 
in 1305 and 1309. This, if true, shows that 
there could not have been a partition in 
1305. The Defendants by the production 
of the books of account could easily have 
shown whether or not the statement of the 
I’alintiff No. 1 was correct. 

Then the Defendants produced certaj^^ 
sheahas in order to prove that (lie Plain¬ 
tiffs were in receipt of their share of the-' 
rents and profits from 1305. There can 
he little doubt Jtbat*the learned Judge 
arrival at a correct conclusion when he 
found that these pajiers were fabricated. 




Then again it is a<lmit(ed that afi^r the 
date of the alleged partition the Plaintiff 
No. 1 and the De^n*fiants have brought 
suits jointly to repover rent in arreip:.’ 
Further it is not shown that any pention of 
moneys that have been realised under any 
of these decrees was made over to the 
Plaintiffs. The learned Judge alw -jpoints 
out that the family clearly had; 
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lending business and it is not alleged that 
the amounts due by debtors were parti¬ 
tioned. 

The forms of the roadcess returns do 
not support the partition alleged by the 
l^efendants. The matters relied on by 
, the J.)efendant8 are first the separation in 
mess. No doubt this is a matter for con- 
sidei'ation but it is not oonclnsive. Further 
the separation appears to have taken plaee 
in 1309. Then the lease to Dholi Factory 
a’n^ the mortgage to Mackenzie have been 
relied om And also the ap|>Jication for 
rogiatration l)y»the IMaintiff No. 1 for regis¬ 
tration of his shaiK^ In Mauza Sardimal. 
The lease and mortgage do no doubt sug¬ 
gest that the I’laintiff No. 1 had a separate 
share but in neither of these documents 
is it stated that there had been a partition 
between the parties. 

Wiith reference to the separate registra¬ 
tion of the name of the Plaintiff No. 1 
under the provisions of the Land K('gis- 
tration Act Sir Rash Behary (Ihosh who 
appeared for the Apiiellants very frankly in¬ 
formed us that w'e ought not- to ]>lace too 
much stress on this matter as he said it 
w'as a matter witliin his owui experience 
that in many cases of families governed 
]#the Mitakshara law applications were 
made for registration of distinct shares 
"Vhen admittedly there had been no parti¬ 
tion. The Appfillants also rely on the 
Oldening of a separate account for payment 
of Government Revenue by the Plaintiff 
No. 1 with reference to certain of the 
mauza#. But this was only done after 
the Defendants Nos. 1 and 2 had applied 
to have separate aoobonts opened in their 
names. Upon the whole I cannot find 
that bn the doCu^ntairy evi^nce the 
leaitied Judge ooght^to have bblieved the 
wzthesses for the Defehdaftts who spoke 
to partition in 1305. The onna 

of partition was dearly oh the 


Defendants and I am not prepared to dis¬ 
sent from the finding of the learned Judge 
that they have failed to prove the partition 
alleged. The point however that was 
chiefly in debate before usvspairas to the 
form of account to bo-^drdered against 
the karta. The learned .ludge has 
ordered the J>efendant No. I to render 
accounts from tlie year 1283 corres¬ 
ponding with the year 1876 that is 
the date wh(‘u the Defendant No. 1 
became karta. The Plaintiff No. 1 at¬ 
tained majority in the year 1889 or 1890. 
The question is therefore what is the usual 
form of account to direct against the karta 
of a Hindu joint family on a [Xirtition. 
The cases are not very numerous on this 
matter and arc not easy to reconcile. The 
family we are dealing with is gtwemed by 
the Mitak.-shara Law. The earliest 
authority is a decision of Phear, J., 
Chuckun v. Poran (1). This dtscisioii was 
explained by a Full Bench of this C'ourt 
in Obhay Chunder v. Pearee (2). "But 
as I read the decision of the Full Beiu’b 
the decision of Phear, J., was not <»ver- 
ruhid. In the ca.se of Koverrav v. Gurrav 
(3), Melvill, J., observed : ’* the oidinary 
rule no doubt is that the members of an 
undivided Hindu family wdien making a 
partition are entitled not to an account of 
past transactions but to a division of the 
family proj)ertv actually existing at the 
date of the |)artition.” In the case of 
Daniodar Dan v. Vttamram (4), Sargant» 
C. J., commented on this decisirm. His 
view was that the form of the ftcoPrmt 
depended on the circumstances of ^bdh 
particular case. The learned Chief J'nstice 
seems moreover to h&ve eqhsidered that 
Melvill. J.. h^ iai^ liown; that the 


( 1 ) 9 w. R 

(2) 18 w. 

(8) I. L. 

( 4 ) 1. U 
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members of the family were bound to ac¬ 
cept the karta’s statement as to what the 
projjerty consisted of. But Melvill, J., 
was dealing with tho form of the account 
not with '"Mi^n^vidence the karla should 
give to vouch ar^'ustify the account. In 
the case of Raja Setruchcrla Hanibhadra 
V. Raja Setrucherla Virabhadra (.'>), the 
Judicial Committee of the Privy Coun¬ 
cil appear to have assumed that in a })arti- 
tion the karla usually w'ould only bo liable 
th account as to the existing state of tho 
property. In the case of Narayan v. 
Nathaji (6), Chandavarkar, .1.. remarked 
“ If we allowed it we should be acting con¬ 
trary to the principle of law that in a parti¬ 
tion suit no coparcener has any right to an 
account of past transactions.” A similar 
view was adopted in the Madras Higli 
(■ourt in the case of lialakrifthuu v. 
Muthusami Iyer (7). The result of 
these authorities I think is that in an 
ordinary suit for partition in the absence of 
fraud or other improper conduct the only 
account the karta is liable for is as to the 
existing state of the projTerty divisible. 
The parties have no right to look back and 
claim relief against past inecjuality of en- 
joymetit of the members or other matters. 

But of coursti this does not mean that 
the parties are bound to acce])t the state¬ 
ment of the karla as to what the fjroix rties 
consist of. That would not be an account 
at all. The karla is the accountable party 
and the enquiry directed by the Court 
must he conducted in the manner Usually 
adof>ted to discover what in fact the pro- 
)>erty (not what the karta says it) now con¬ 
sists of. 

The decree of the Lower Clourt must be 
varied by ordering an account of the 

<l) S 0. W. N. £38 : 8. 0. I. L. K. 22 ](•«. 

470 ( 18 # 0 ).. 

(8) I. L. R, 28 Bom. 201 (208) (1904). 

I7) I. L. R. 82 Madk 271 (1808). 
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existing state o| joint property in lieu of 
that ordered by the learned .ludge. 

The Plsnntitt' No. 1 admits that he has 
received certain moneys foi-ming a portion 
of the joint estate. The .Plaintiff No. 1 
must account for tlu'se moneys. 

Subject to these remarks the judgment 
of the learned -Judge in the Court below 
must be aflinned and the appeal dismissed. 
There will be no order as to the costs of 
the apjieal to this ('ourt. 

rtrcH.VKUsoiV, J.— I am of the’ saipe 
opinion. As to the form of accounts the 
oi’der which we projKJsc to«make is aup-' 
ported l)v th(‘ case of fii/okhmoy ('kandrrf 
lUiftft V. ^S'. Momdutrri Ihissi (8). 

[CIVIL APPELLATE JUKISDIOfION.] 

Appeal from Order 
No. 478 OF 1914 

WITH 

Rule No. 266 of 1915. * 

D. Ohatterjeb, J. \ Sarat ChandbA 
Bbachcroft, j. Pal, Defendant, 

1915, Appellant, 

Heard, JO, Juno, . v, 

9, July- Benode Kithari 
Judgment, Dassi, Plaintiff, 

2, August- Respondent. 

Probate and Adminietration Act (P of 1881), 
$ees. 86, 90 — Adminietraton** application to eeli, 
granted agalnet oppoeition — Appeal—Order if 
pealahle a$ decree or irreepective of whether orde^ 
decree or not—Inierlocutarg orders under the Act, 
if appealable. ^ 

A Hindu widow who had obtained 
Letters of Administration to the estate of 
her deeeased husband applied undej sec. 
90 of the Probate and Administration Act 
for permission to sejlthe dwelling house 
for the purpose of satisfying debts. 'Thd 
application which was opposed by the re¬ 
versioner having been*granted, the latter 
appealed. • 

Held, Per D. Chatteerjbe, J., that the 

(8) L. a 12 L A. 108 ^ g, 111 (IWp): 
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order was a decreets defivcd in the Civil 
Procedure Code dud was appeahible as 
such. 

Qnmre—Whether see. SO of the Probate 
ami Adniinistraiion Act in inaJang orders 
of the Probate Court “appealable umler 
Hie rules contained in the Ciril Proeedure 
Code ” means only that the procedure in 
such appeals would he as in appeals under 
the Cin! Proeedure ('ode. 

Per IHkachoiiokt, appeal lay 

under the. terms of see. SO of the Probate 
and Adininistration Act irrespective of 
whethe*r th§ order was a decree or not. 

This was an apjKjal j>r(‘t‘errwl on 8th 
Septfunber JOM afjfainsi tlie orclor of H. P. 

•Duval, Esq.. Dist.rii‘1 .liulge of /illah ‘J4- 
Car{?arjas, <latt‘(.l *27th Angii.st 1914. 

^The facts of (ho case will appear from 
the judgment, 

liabus Mfdiini M. Chatterjee and 
Jyotis Ch. Sircar for the Apixdlant, 

Pr. liasali iiui] liahu .\bani H. Mukerjec 
for the Hespondent. 

The ,Ii'i>oAiK,NT OF THU CofRT was as 
follows : — 

D. Cha' 1 ’TMr.pkh, ,1.—The lVtitit)ner who 
is a Hiiulii widow' olituiiu'd Letters of Ad- 
ministratiou to the estate of her deceased 
husband and applied for ptirinission to sell 
the dwelling house for the pur|)ose of satis¬ 
fying debts. She w?as op}X)sed by the re¬ 
versioner w ho expressed his willingness to 
pay all just debts and to give her suitable 
maintenance., 8he however did not agree 
as evidently there is some ill feeling against 
the reversionei* The learnetl Judge has 
given her the jjermission under sec, 90 of 
the Probate and Administration Act and 
the reversioner apfieals. A preliminary 
objection is taken that there is no appeal. 
Sec, 86 of the Act provides that every 
l^der mai^by a District Judge by virtue 


of th(! pow'ors conferred by the Act ufxm 
him shall be appealable to the High Court 
under the Hides contained in the Civil 
Th-occdure Code applicable to appeals. 
The ordiir made by ,ti*a»^ovver Court is an 
order made undei-the jxiwers conferred liy 
sec, 90. There is some difticulty however 
about the reference to the Civil I’rocedure 
Code. The Civil Procedure Code |irovides 
for appeals against decrees and s|x*cified 
orders. The order is not one of the 
specified orders hut it may be looked ii|K)n 
as a decree which is an adjudication of the 
rights of the parties which is final so far 
as the Courl making it is concerned. Here 
the order decides the necessity for tJic sale 
in the presence of the reversioner who is 
(he only party intere.st(‘d in jireventing the 
sale or imiieaching it for w-ant of legal 
nec‘( .ssity. This order may therefore be 
looked n|K)n as one analogous to a decree 
and is therefore appealable. An order 
under sec. 90 was held to be appealable in 
the case of Unia Charan Das* \. Miikta- 
keshi Dasi (1), though on another ground. 
The objection about the Civil Piwedure 
Code was not niatle or considered in that 
ca.se. The JiesfKindent relies on the case 
of Kalimuddin v. Mahurni ('2) as laying 
down a rule to the contrary. This latter 
case however was against an order under 
see. 79 making an assignment of an ad¬ 
ministration bond—an order wiiich could 
havt* no resemblance to ,a decree. There is 
another view of the case that the rules 
referred to mean that the procedure in the 
appeals would he as in appesJa under the 
('ivil Procedure' Code. This view if 
literally interpreted would let in appeals 
against interlocut<% orders and I think it 
more in skicordance with the spirit of the 

, _ _ 

(tj'-Ik 'jEfc; CM.' 44tt «. a 6 0 . w. If. 
. *****'** ^' 
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law and the practice of the Court to take 
the view I have above taken. 

Then the question is whether the order 
is right. I think it is not. The rever¬ 
sioner is willing tPiM|ii|j|^haBe the property 
for its proper value. Petitioner says 

she contracted with a third party to sell 
the house for JRs. 3,000 and has subsequent¬ 
ly by advertisement obtained Ks. 3,^00 as 
the highest offer. I think the best order 
to make is that the I’etitioner do sell the 
bouse to the reversioner for Ra. 3,500 in¬ 
cluding the amount deposited by him. 
The debts found by the Commissioner be 
paid up and satisfied out of that sum. If 
any further debts are established ip the 
presence of the reversioner the same will 
be paid out of the balance. The Peti¬ 
tioner may be allowed for her maintenance 
up to date at the rate of Rs. JO ix-r mensem 
from the said sum and the ultimate balance 
may be invested b,v*the Jdistrict Judge and 
the interest paid to the Petitioner during 
her life. What remain.s at her death by 
way of investment will belong to the person 
or persons who may be the reversioner or 
reversioners at that time. Each |)artv to 
pay its own costs in both Courts. The An- 
l»ellant must make up his de]K)8it of the 
value of Rs. 3,500 inclusive of the deposit 
already madt> within three weeks from 
this date and also a draft kobala and the 
costs of stamp and registration to be 
estimated by the Nazir. The Respondent 
will execute the kobala. within three weeks 
from the said de^iosit. The payments to 
creditors will be ina<le ou the completion of 
the Registratiou. The amount payable to 
the Re8|K»n(letit idso will be paid out on 
the completion of the Registration. 

If the money is not |»ut in iis directed, 
the appealiWiU stand dismissed with costs 
—bearing jfee, thiee gold mohurs. 

The Rufe is discharged. 

Bmchcropt, J.—Sec. 656 of the Probate 


and Administration Act ^[ffovides that every 
oixier made by a District Judge by virtue 
of the ix)wers hereby conferred upon him 
shall be subject to ap])eal to the High 
Court under the rules contained in the 
Code of Civil Procedure applicable to ap¬ 
peals. This is the only section in the Ac^ 
which gives a right of ap|)eal or provides 
for the procedure on a))peal, for sec. 65, 
which, it was contended, made the Code of 
Civil T^rocedure applicable at all stages of 
the case, only refers to pnx'eedirjgs in the •’ 
District Judge’s Court. Reading ^he 
words of the section by themselvfs and 
without the infliumce of othel*considera¬ 
tions, 1 should consider that they meant 
I hat tIuTe could be an apfieal against eVery 
order by a District Judge under the Act ® 
and that the |)rocednre provided by the 
Code of Civil Procedure for appeals should 
apply to such an ap|)cuJ. If the Yjegisla- 
ture intended to allow appeals only in cases 
it» which they are allowed by the Civil 
pHicedure Code it seems to have adopted 
a very clumsy method of expressing its 
intention, for taking that view the section 
might be paraphrased in this way : “ there 
shall be a right of up{^al in every case, but 
tliere shall not be an appeal in certain 
cases.” 

Jiut the view which I have indicated is 
not the view which has been taken almost 
uniformly in this Court as instanced by 
the cases of, lirojo Nath 'Pal v. Dasmoni 
Past (3), ^bkiram Doss v. Gopal Dass (4), 

T. Lucas V. H. Lucas (6), Khetrantoni 
Dasi V. Symna Charan Kundu (6), KaU- 
middin v. Mahumi (2) and Lakki Nariin ‘ 
Shato V. Multan Chand uaga C7). * 

These cases decide iJiat &ll the rules of 
(2) I. L. B. 89 ObL 888 i t. c. 18 a W. V. 

862 0818 };, 

l8) 2 O. L..B..889 (1878V 
(4) I. h. M. 17 Oal, 46 (1888), 

(6) I. L. B. 80 Gftl. 246 (1888). 

(8) T, L B. 81 ObL 689 (1884). 

17) 18 O K. 1089 0818). . £ 
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the Civil Procedure Code regarding ap- 
peala apply to appea's under the Act. Un¬ 
less then the order under consideratkm 
amounts to a decree it would not be appeal- 
able according to the view taken in the 
cases cited. 

But against these cases there is a direct 
authority that an order under sec. 90 of the 
Act is appealable : the case of Vma Charan 
IMs V. MukHkeshi Dasi <1). It is true 
that in that case the objection to appeal 
■■ was based on the meaning of the word 
“^hereby " and no reference was made to 
the clause referring to th«' rules contained 
in the (’^de of Civil Procedure. But 
Macdean, C. J., speaks of sec. 86 as allow¬ 
ing an apj)eal in every case without any 
■*qualification, and as the case is a direct 
authority, that au order under sec. 90 is ap¬ 
pealable we arc bound to follow it, unless 
we are prepared to refer the ipiestion to a 
J'’uU Bench for decision. 

Whether therefore the order under sec. 
tM) anioupt-s to a decree or not, as to which 
1 express no opinion, we are concluded by 
authority and it must be held that an ap¬ 
peal lies. 

As regards the merits I agree in the 
order |>ro}>osed by my learned brother. 


iOlYlL BBVISIONAL JURISDIOTION.] 

Role No. 147 of 1915. 


N. R. Ghattebjea« J. 
Bob, J. 

1915, 

• Heard, 28, J one. 
ladgment, 

3(1, dune. 


Anamda Kumari 
Debi, Defendant, 
Petitioner, 

V. 

Ditkga Mohak 

CHUCKEftBUlTY 

Plaintiff, 
Opposite Party. 


Onirt of Vfardo Act {IX B. & of 1879), toe. 6 
ln)—lkbiof‘t vi<iov> moflftf ITar^f oi Court—Suit to 
rowotr dtbt from u>ulotp *witkoti^ makiug manager 

(1) I. L. R. 28 C»I. ue : 0 6 0. W. N. 

^ " 44S (IPOCO- 


o' Court party at her guardian, if maintain >blt, 
when wholt ettate not taken over. 

Where the creditor of a deceased zemin¬ 
dar sued his widow who had been 
declared a disqualifij'.^^i^propricior under 
sec. 6 (a) of XH l.\ of 1879 ii. C. 
(Court of Wards Act) for recovery of the 
debt from the assets left by her husband, 
without describing her as a Ward of the 
Court or as being represented by the 
manager of the Court of Wards as her 
guardian as required by sec. 51 of the Act. 

Held —That the suit was badly framed 
even though it appeared that one of her 
husband's properties had not been taken 
over by the Court at the date of the suit, 
and was taken over only after the lower 
('ourt had passed a decree, against the. lady 
in the suit as framed. 

D lAXiPAL Dab v. IUja Manesuar Baksh 
S lN(JH (ii), DjIl'NCrT SlN<!H V. SHCVAnilA 
Kr.viARi (8) and Krishna PbosaOj^). Costa 
Bishah^ (1) referred to, 

'J’his was a Rule granted on tJio 17th 
February 191.5 against the judgment of 
Babn K. N. Diis, Hinall (.'ause (’ourt J udge 
of Dacca, dated 23rd November 1914. 

The Defendant's husband, late Kumitt' 
Rabindra Narayan Ray Cliaudhuri, Zemixit 
dur of Bhdwal, declared liimself disquali¬ 
fied to manage his own projierty under 
set'. 6 (cl of Act IX of 1879, and on the 
7th April 1911, the (’ourt of W'ards took 
charge of his estate. On the 7th July 1911, 
while his estate was under the manage¬ 
ment of the Court of WWdsv the Kumar 
borrowed Rs. 390 from th6 Pontiff on a 
promissory note, without thd aahption of 
tluj C'Ourt of Wai^a; land of this amount 
Rs. 100 was paid hack to Plaintiff during 
the lifetime of the Kumar#» The Kumar 

died whi^vh^ eittile was-in tha hands of 

" 

8.C, 10 aw. n. Sio 


(18410. 





32 


THE CALCUTTA WEEELY NOTES. 


[Veil. XX. 


ANANt)A KuMARI DeBI V. DUROA MOHAN 

the Court of Wards, and on the 17th Sep¬ 
tember 1913, the Defendant, being his 
widow and sole heiress, was declared dis¬ 
qualified under st;c. 6 (.a) of Act IX of 
1879. In July Plaintiff brought 

a suit in the (’ourt (^^mall ('auses at 
Dacca, against the Kumar’s widow eiaiin- 
ing Rs. 27‘2 on the proniissorv note, with¬ 
out describing her as a Ward of Court, or 
adding the manager under the Court of 
Wards as next friend or guardian. The 
Defendant objected htfrr nlia to the frame 
of the suit as having been m contravention 
of secj. 51 of Act IX of 1879. The Judge 
of the Court of Small Causes overrtdcd the 
objection and j>assed a decree in favour of 
the Plaintiff against “ the assets, if any, 
of late. Kumar Rabindra Xarayan Ray 
Chaudhury.” The Defendant thereuiwn 
moved the Hon'hle High Court under sec. 
25 of the Provincial Small Causes Court 
Act; and* a rule w5,s issued on the ground 
that the suit was fraincfl in cojttravention 
of the ]>rovi8ions of sec. 51 of the Court of 
Wards Act. At the hearing of the rule, the 
Plaintifi', Opposite Party, filed a counter- 
aflidavit in which it was alleged, among 
other things, that a particular taluq was 
owned by the late Kumar as distinct from 
the Bhowal Estate proper, un3 th.at “ the 
said Kumar during his lifetime, and after 
his death, the present Petitioner, w'ere in 
|K)sseHsiou and enjoyment of the same, and 
realise rents and profits of the said pro- 
|)erty hy their own oflicers without any 
interljMence of the. Court of Wards, till 
the decree in this suit, after which, 1 am 
informed, the Court of Wards has taken 
formal possessam of the j>roperty.” 

Babu UwurkMidth Vhaknnarly (with 
him Babu Brohash Chandra Pakrashi) for 
the Defendant^ Petitioner.—Sec. 51 of the 
Act is a mandatory section whicli requires 
that in every suit agauist a di8<|ualifie<l |)ro- 
|)rktor., he V aball b^ described as a Wan? 


Chuckkruitty, 

of Court,” and the manager under the 
(^ourt of W’ards shall be made next friend 
or guardian. 

The prt'sent suit was framed in contra- 
ventio!! of .sec. 51, and was ipso facto in- 
e<)m[ietent. The J>ef«judant had no per¬ 
sonal liability in the matter, and could not 
be sU(‘d exce|)t as laid tlowu in sec. 51. The 
decree was agaitist the assets of the De¬ 
fendant’s busbaini, wdiich were all in the 
hands of the Court of Wards. 

Babu Kshitish Chandra Ncogy for the •' 
Plaintitf, Opposilt' Party.—Certain i)roi?er- 
ties of the Defendant were left out, by the 
(’ourt of Waj'ds. According sec. 35, 
actual |)OHsession alone cou'd give the Court 
of Wards juri.sdiclion. So long as Ihere 
was any pro|)ertY oiitsido its jurisdictitm,* 
Plainti/r v\a.s mxler no ol>ligation to frame 
his suit according to the provisions of .sec. 
51. The pri?icip!c of Krishna Prasad v. 
(Josla lU’hanj (1) would a})p]y. lu Dhun- 
puf Si}i(jh V. Shuvadra Kuniari (3), 
Jirstices Macdonald and Field observe-d that 
sec. 51 laid down a provision of f>racedure, 
and t)n this ground upheld a personal 
decree against a W’ard of Court. A dis¬ 
qualified prof>rietor is not absolutely in¬ 
capacitated from contracting. The in¬ 
capacity extends to the properties actually 
in the hands of the (’ourt of W’ards, and 
any immunity enjoyed by a Ward is only 
in re.siMjct of such propertie.s. The case 
of Dhanipul Das v. Baja Maneshar Baksh 
Singh <‘2) I6id down very clearly that a 
Ward could make, himself [)ersonully liable 
by contracting. It followed, therefore, that 
he could'be sued f>ersofialIy in respect of‘ 
such liabilities. The decree was, however, 
not a personal decree against the Defen¬ 
dant, it was against any assets of the late 
Kumar which might be in her hands. If 

(1) 6 0. L. J. 484 i8»07). 

(2) L. R. 88 1. A. 118 1 ■. 0 . 10 0 . W, 849 
09061. 

(8) 1.1* B. 8 CM. 880 (1889). ^ 
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Criminal Sessions. 

’^The Hon'ble Mr. Justice Fletcher will pre¬ 
side at the 5th and last Criminal Sessions of the 
year vidiich i$ to commence its sittings from 
Wednesday next. 

. r 

Bar's welcoiLe to the Chief Justice. 

On the reo}>ening of the High Court, on Sir 
Lancelot Sanderson, the new Chief .fustice of 
Bengal, taking his scat on the Bench, members 
of all sections of the professions ussenii>led in the 
Court room to welcome his Lordship. The 
Advocate-General on behalf of the Bar, Babu 
Ram Charan Mitter on behalf of the Vakils 
and Babu Ivally Nath Mitter on behalf of the 
Attorneys, addressed his Lordshin on his as- 
hp|>tion of office. The Hon’ble the Chief 
jwstice made a very appropriate reply which we 
fxiblish in another column. 


Their Lordships the Chief Justice and Mr. Jus¬ 
tice Woodroffe and Mr. Justice Mookerjee who 
l)reside oyer this Court were prepared to show 
and did in fact show every consideration in 
grunting adjournments in every case where any 
rea.sonable excuse w’as put forward for unpre- 
parednoss. But w here no solicitor or counsel was 
present or n{) reason was assigned for not being 
ready, their Lordships had no other alternative 
than to strike off the appeals. This laxity oi^ 
the part of those whose duty it is to be quite 
ready w'ith the cases entrusted to them is very 
niucli to be regretted and let us hope that 
itystances like those w'hich happened on the day 
ol the ’’eopening of the Court will not be 
repeated. 


Profession and its duty in respect of ready 
case}. ' 

We have to draw the attention of the legal 
profession to the fact thj^ on the reopening of 
'be High Court on the fISnd of November last 
' very large number of Appeals from the Original 
^ide of the High Court bad to be struck off 
realise those in charge of the cases were not 
■eady. This is certainly not eery creditable to 
base whp are entrusted with the duty of seeing 
'bat tkft oases and ai^als which appear in the 
jst shdttld in every respect be ready for hearing. 

• 


Misprint in paper books. * 

W’hich his Lord.ship tht 
(hieJ Justice w'ith the concurrence of hu 
brothers on the Bench drew nointed attention 
is the very large number of material misprints 
that are often to Ix^ found in printed jpafierbooks 
“itie Appeals. In the very first W 
jwal that,was argued before their Lordsh^ 
there were so many mistakes in the printed 
judgment that counsel asked for adjournment 
for getting the judgment reprinted. But their 
Lordships offered to help counsel with the office 
copy of the judgment and the appeal proceeded 
In another appeal which came befoiO their Lord, 
ships soon after, there were so many errors 
withm the small Mmpass of its paper book that 
it put their lordships to oonkidwable incon- 
vemence m following the case. B was no k«s 
embarrassing to the Bar; as oounsel had fre 
quently to refer to the orkiiial * 

HiS liordship 
'Serious mistakes 
^ paper 
'impoitttnt' 


said they 
and, mate...—.. 
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documents such as bi^s of exchange, the 
numbers appearing in the original and to which 
references had been made in the books of ac¬ 
count had been omitted in printing. Such 
omissions caused great inconvenience and em¬ 
barrassment to the Bench and his Lordship 
desired to. say onhis own behalf as also on 
behalf of his brotfifeftHUn the Bench that unless 
those who w'ere responsuAe for the preparation 
of the pat>6r book were careful to see the papier 
books correctly printed, their Lordships would 
have to take serious steps in future.’’ 

Business before ludiolal committee. 

On the resumption of the sitting of the Judi; 
cial Committee after the Long Vacation on the 
•16th of October last. Lord Haldane, Lord Par- 
moor, Lord Wrenbury, Sir John Edge and the 
Bt. Hon’hie Ameer Ali took their seat on the 
„Bench. The new session opened with a much 
larger number of appeals than in the previous 
year. This year there were thirty-nine appeals 
before the Board while last year there were only 
twenty-six. Although the business of the 
House of Lords and the Court of Appeal in 
England have considerably gone down owing 
to the war, that of the Judicial Committee have 
this year reached almost a record figure. India 
and Canada have supplied the bulk of these 
appeals, thte former contributing 21 and the 
latter 10. Comparing the population of Canada 
to India, the contribution of Canada is pro¬ 
portionally much larger than that of India. 
South Africa and New Zealand do not contri¬ 
bute a single appeal and the evident reason is 
that the constitution of these countries restrict 
the right of appeal from the Highest Appellate 
Courts of these Colonies. Australia contributes 
only two and four of the minor polonies one 
each. It is very satisfactory to note that only 
three appeals stand over for jugdment and these 
were argued before the Board just before the 
Long Vacation. Two of these are Prize Court 
cases namely the Odessa and the Roumen^n. 

Propriety of offering legal opinion fbaougii 
periodicals. 

We have in these columns always refused to 
offer any legal opinion in answer to queries or 
correspondence inviting such opinion. We are 
glad to find that the practice we have followed 
is }n accord^jfK^ with approved professional 
etiquette 'and we have therefore much pleasure 
in poblishing below the following notice reoent- 
by the Bar Council. “T^ General 
y LO^ncil of the Bor have reasons to believe 



that some member or members of the Bar is 
or are, in the habit of answering legal question) 
in concrete cases in certain periodicals in cim 
travention of the V'esolution of the Council o; 
^larch 1909 a copy of which is- set out below 
They desire to express ^eir strong reprobatiot 
of this f>ractice; and invite the co-operation ol 
the members of the Bar in order to put an enc 
to it.” 

• Copif of resolution of March 1909 :—^That ii 
is contrail to professional etiquette for e 
barrister to answer legal questions in news¬ 
papers or jieriodicals, whether for a salary or al 
ordinary legal remuneration (1) where his name 
is directly or indirectly disclosed or liable to b« 
disclosed or (2) where the ouestion .answdrec 
have reference to concrete cases* <vhich ‘have 
actually arisen or are likely to arise‘for practica. 
decision. , « ‘ ^ 

SIR LANCELOT SANDERSON’S REPL^ 
TO THE WELCOME ACCURDED IN 
THE HIGH COURT. « 

Mr, Advociite-Geijeral, Mr. Ram Charar 
IMitter, and ^Ir. Knlly Nath Mitter, T think vQU 
and through you all those on whoas behalf yot 
have s|ioken, for the welcome which yc^ have 
extended to me in such eloquent apd generouf 
terms. I appreciate such a welcome verj 
highly and rejoice to think that the relatione 
between myself and those who practise in the 
High Court have begun in such a friendly anc 
cordial manner and it is my sincere hope that 
they may always continue in the same spirit. 1 
can assure you that while I occupy the nigh anc 
responsible position of Chief Justice, my prin 
cipal object will be to promote and maintair 
the efficiency of this Court. I appreciate to tht 
full the great responsibilities which attach b 
this high office. I know that they are man; 
and of great variety and I can only say that ii 
will ^ my earnest endeavour to discharge t< 
the b#t of my ability the duties connected wit! 
this office in accordance with the best tradition 
of the Judicial Bench, and in the manner ii 
which the profession to which I havf so mucl 
pride to belong A^ould like to see them per 
formed. I do, not j|eiieve that a C^rt o: 
Justice can he thoronghly efficient without thi 
whole-hearted support and assistance of thos< 
who practise before it and who are charged witl 
the very responsible duty of the oondueting ol 
the cases heard*therein. It is, therelone Mr 
Advocate-General hnd .Gentlemen, with thf 
greatest satisfaction tha^ X heard this ||cminf 
the words you have spoken,.beeairil X foel sun 
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.1 shall receive the cordial co*operatiou of all 
•those on behalf of whom you have spoken in the 
Aacred cause of the administration of Justice. 

Mr. Advocate and Gentlemen, I cannot allow 
this occasioii to pass without acknowledging 
in the fullest extent the many acts of kindnes.s 
and assistance wHiim .^ady Sanderson and I 
have already received since our arrival in India. 
They have been of such a cordial and generous 
nature that 1 am glad to think we may louk,for> 
ward with some confidence to a happy life in 
this great and wonderful country. Once more, 
gentlemen, I beg to thank you in all sincerity 
for your very kindly welcome. 


‘ • ■ CpKRENT INDIAN CASES. 

* (Civil.) 

'* Companies Act.^ 

• In the matter of the Indian Companies 
Act, I. L. R. 39 Bom. 331. 

A person *applied for a number of shares in a 
certain company which were allotted to him. 
He received dividends and allowed his name to 
be included in the register of members but when 
payment the balance due from him in respect 
of shares allotted to him was demanded he 
oontesvd his liability on the ground that he was 
a minon'’t the date of the allotment. 

Held —v^hat he was estopped by his conduct 
while a person sui juris from denying as between 
himself and the Company’s representative that 
he was a shareholder. 

That a minor may be a member of a Com¬ 
pany under the Company’s Act. 


Limitation Act. 

Subappa V. Vbnkappa, I. L. R. 39 Bom. 335. 

Every suit for possession of immovable 
property in which the Plaintiff alleges that he 
has had possession must fall under Art. 142. It 
is only where the Plaintiff does not allege that 
be has ever been in possession that the case 
will fall under Art. 144. 


CiiHl Procedure Code^ see. OT—Preliminary 
decree. ^ 

CBanmalswami o.«^angadhabappa, I. L. R. 
39 Bom. 334 (F. B.X 

A dwision in favour of the Plaintiff upon a 
.preliminarv defemie that'the matters in dispute- 
are caste questions outside the jurisdiction of 
CJivil Courts does not amount to a preliminary 
^prue from which the unsuccessful par^ must 
arbi^appeal by reason of sec. 97 of the Code. 


Admission of pleader —Saranjam grant. 

Dattaji Rao r. JIilkant lUo, 1. L. R. 39 
Bom. 352. 

Under the authority of the Privy Council 
where a pleader in the lower Court makes an 
admission upon an issue regarding which evi¬ 
dence might be but is not given the client will 

In the absence of 'dVjuehce to the contrary 
the grant of a saranjam must be presumed to 
be a grant of land revenue and not of the soil. 


Hindu Law. 

Vithal Ramkrishna "c. Prahlai) Ram- 
KRiSHNA, I. L. R. 39 Bom. 373. 

Under the Mitakshara h-w the paternal 
grandmother is entitled to a share in the ances¬ 
tral estate on a division thereof among her 
grandsons. 


of SaseB. 

BNQLISH LAW COURTS. 

KING’S BENCH DIVISION .—Before Mr. 
Justice Lush. German v. Yates and anr. 
25th October 1916. 

Th'e validity of an equitable assign ment of a 
chose in action. 

This claim raised the question whether an 
equitable assignment wjis valid. Sophia Yates 
owed money to Mrs. German under an I.^ 0.' 
U. But Mrs. German wished that her 
should have the benefit of the debt. 

Yates therefore executed a new’ I, O. . 

favour of 2Mrs. German's mother and the firSt 
I. O. U. w'as destroyed. Mrs. German’s ad¬ 
ministrator now claimed the money. 

The leai'ned Judge held that the equitable 
assignment was good and dismissed the Plain¬ 
tiff's claim. 

Mr. Giveen contended that equity would 
not assist a }>erson who claimed under an im¬ 
perfect gift, and would nPt complete an im¬ 
perfect gift by turning the donbr into a trustee 
for the’ donee (RitMrd^ r. Del^Oe, 11 Eq. 
Cas., 15)._ That would be tme if they were 
dealing with a chatteliw with choses in action, 
such as shares In, a i^^ny, which the law 
required to W in some particular 

way. Btih|iBbt>isiatter here was a simple 

chc^ be transferred so 

as ^ a right to sue under 

?. also be transferred 

'Of words 
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was required for an t»quitabie assignment; the 
only thing that was uece^l8|ury was to make the 
meaning plain [^Brandts v. Dunlop (1905) A. 
C., at p. 162]. 

Mr. Cliveeti had contended that since the 
Judicature Act the creditor could make a good 
legal assignment under the Act, and that if he 
purported a n equitable assignment 

without co*nsicleratioS***8ii was trying to do 
what could be quite w'ell done in another way 
and tlie transaction failed. But Mr. Justice 
Lush could not accept that view, Brandis v. 
Durdop (at j). 461) showed that the Act had not 
destroyed equitable assignments <;r impaired 
their efliciency in any way, and they still existed 
alongside of the new kind of assignmenl under 
sec. 25. Nor could he accept the view that the 
assignnient here was invalid because it was in¬ 
complete : it w'as perfectly good and complete. 

There remained the question w'hether the 
assignment was invalid for want of considera¬ 
tion, and he thought that the dictum in Glegff 
V. Bromley a[>plied only to an assignment of 
rights of property which were not yet in exist¬ 
ence. An (’<pjitable assignment of f\iture pro¬ 
perty, was a contract to assign future pro- 
f)erty, and that contract required consideration. 
It might b«' that if a rjt'editor ordered his debtor 
to pay the money to some othej’ person he 
might revoke the order if it was given without 
consideration :*bui if the creditor died without 
revoking it his executor could not ignore the 
tran.saction. He held, therefore, that the 
Plaintiff’s action failed. 

There was a further answer to it, that in fact 
the transfer here was made for good considera¬ 
tion. Sophia entered into an obligation to pay 
Maria, and even if in fact the assignment was 
ineffective and her obligation was non-existent, 
yet if she and all the parties believed, as in the 
cir(‘nmstance.s they were justified in doing, that 
it was a valid transaction, there was sufficient 
consideration to support an equitable assign¬ 
ment. 

Mr. Giveen for the Plaintiff. 

Dodd and Thorpe for the Defendant. 

B. D. 


CHANCERY DIVISION .-Before Me. 
.IrsnoB JoroE. Ho.lici;’, Matted Mate Co. v. 
Summerskdl 27th October 1915. 

Tkere M no tvad^ mark in " malted milk." 
The Flainiiiffs were manufacturers of “ TTor. 
lick’s. Malted Milk." The Defendant mann- 
xacttlred a similar preparation and sold it 


under the name of " Hedley’s Malted Milk." , 
The Plaintiff sued for an injunction but the- 
learned. Judge held that there was no infringe¬ 
ment of the Plainti^s’ right and rejected the 
claim. He said it could not be maintained 
merely because " A " had been for some time- 
the only person selling a llertain article here 
that its name or title must be taken to have 
ceased to denote simply the article, whoever 
might have made it, and to have become the dis¬ 
tinctive designation of the particular make or 
selection of ‘‘ A " alone. Any person who was 
entitled to make or sell an article, whatever it 
might be, might tell the public what article it 
was that he made or sold—might employ the 
terminology of the trade, or, in other .words,, 
mighi sell or deal in it under the name which 
the article bore in the market, provided that he 
did nothing to represent his goods to be of the 
manufacture or selection of^rae other persoi?. 

The adjective or participle " malted" in 
the term " malted milk " was db more un¬ 
meaning or fanciful than the w'ord " salted " in 
the expression "saltcil almonds.” " Malted " 

01 tl\e compound ‘" mailed milk ’ ’ was not fanci- , 
lid or a fancy word. It was origyially and 
always harl been, and was naturally and strict¬ 
ly, a descriptive designation. Nothirg <^uld 
make the word " malted ” otherwise ■'nan des¬ 
criptive. It would still be so ever if it had 
become distinctive of any particular make of 
salted food or milk, supposing that that were 
possible, which was doubtful. 

The Defendant’s preparation was not an 
imitation of the Plaintiffs’ preparation, and he 
sold it under the name " Hedley’s Malted 
Milk," while the Plaintiffs’ preparation was 
always advertised and sold as " Horlick’s Malfri^ 
ed Milk,” stress being laid on the word 
" Horlick’s," and there was no similarity 
between the tins and wrappers. He must hold / 
that the name " malted milk ’’ had never lost 
its original proper descriptive meaning, and 
that it had never become distinctive, exclusive¬ 
ly or otherwise, of the preparation manufactured 
and sold by the Plaintiffs, and that it was not 
their property, and thett the Defendant, by pre¬ 
fixing and always using " Hedley’s " as the first 
part of the title of his pibduct, sufficiently dis¬ 
tinguished for the public*his malted milk' from 
Horlick’s. 

Messrs. Walter, K. C., White and Sehaitian 
(or the Plaintiffs. * 

Messrs. Kerly, K. C., and Gover tor the 
Defendant. 

B. D. 0 
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(here were no such assetrtin her hands, the 
decree w6uld remain a |)ai)er-dt“<*r<)e. 
There could, thw^oro, he no question of 
prejudice of the J)efendant. The Defen¬ 
dant enjoyed an allowance of lia. 4,000 a 
month, and deserved no assistance of the 
Court in an attempt to get round (he legal 
liahilities of her husband. 

Jiabu Dwarkanuth ('hukiomrlji in ivply. 
--The cases in Krishna Pro.stift v. Gosia 
Jiehjry <1) and nhuiiput Sin fh v. Shuradra 
KuHMri W were distinguiKhiil)le. In the 
former,‘the suit spw-ificallv relah'd to a 
indrtgag<‘ on’a ]>^opcrly which the Court 
•of M’ards had refused to lake charge of. It 
had no application to (he [avsent case 
wher^ the suit was on a ])roinissorv note. 
In the case of I>huni>ul Sinffh v. Shuradra 
Kumari f.*!*, (he observation with regard to 
see. 51 "Was obiter, as the case w«a governed 
by«Uog. X of 1703 and not bv Act IX of 
1870. 

The JUDtiMKNT OF THE Coi KT Was US 
fol'ow’s :— 

The riaintiff, Op|iosito I’artv hrou'dii 
a suit for rwovery of a certain sum of 
money alleged to Ik* due from the deceased 
huslMind of the Tetitioncr. It appears that 
MMitUi'Petitioner was declared a disquahlied 
proprietor under sec. fi (a) of Act IX of 
,, *1879 B. C. which relates to females 
‘ declared by the Court incompct<*nt to 
manage their own [iropt'rty, and her estate 
which she inherited fi’oin her husband is 
in the hands of the I'onrl of Wanls. She 
was wot, however, described in the suit as 
a Ward of the Clourt nor was she sued as 
represented by the manager of the (’ourt 
of Wards as her guardian as required by 
aeo. 51 of the Act. She objected to the 
fmlfee of the suit on that ground, but her 
objoction was overruled by Ihe BnuUI Cause 

0) 8 0. k J. 484 (1007'. . 

I. L. R. 8 Otl. 630 (1883), 

* 


Court Judge who held as follows ; ‘ The 

contention of the Defendant as to the 
frame of the huit is not very fatal. There 
can he, no difticuUy to j)asH a decaMHifijiinst 
the as,sets of the deceased (vuior^WueuK’r 
his estate under the management of tho 
Court of Wards will he liable or not will he 
matter for consideration in the Execution 
Department,” and accordingly passed a 
decree against lu*r. We arc of opinion 
that the suit as framed is in contravention 
of the lU’ovisions of si'c. 51 of Act JX of 
1879 and that she ought to havelieim des¬ 
cribed as a Wai\l of the Cviurt and repre- 
.sented by (Ik* Manager of the Court of 
Wards as lu'r guardian. The Opposite 
Partv in showing cause has produced an 
uflidavit in wiiich it is staled that there is 
one property belonging to Ihe husband of 
the Petitionci which was not taken charge 
of bv the Couit ol \\'ards and of vvhi<-h 
the Pi'titioucr in |K)ssession, and tlia-t 
under tlu' ciicumstanei's it was not qcce.s- 
sary to .sue her as a Ward of (he Court. 
We were relerre<l to certain oli.servations 
ill the case of KrishiKi Prosad \ (lo.sta 
Ucharij (D iis sup|K)rting that conleiilion. 
It afipcars, however, that in that case, the 
(’oiirt ot Wanls did not lake charge of a 
|«>rtion of the estate which was sold in 
eveoution of a decree and the (][uestiuu Was 
whether the Manager of the Court of Wards 
was entitled as a matter of right to act as a 
giiirdiaii ad lilan ol the minor judgment- 
debtor in a litigation relating to the pro¬ 
perty wliii-h had lu'en sold. It was held 
with ri‘fere nee to the provisions of sec. 36 
of the Act that tho Court of Watds was not 
itt chargi' of the property solH, because pos¬ 
session hud not been taken of it, and 
therefori* it could not deal with the pro- 
IHMly under sec. 6 of tho Act which 
iiuthorises the <Mtft to deal* only with 
proiierty which ohaige of and that 

(l)5Cl.«v>*45)l<Uon. 




5 



u 


THE CALCUTTA WEEKLY NOTES. 


rvoL. XX. 


.^^NANDA IVUM.41U DeBI V. DUBGA MOHAN Cll UCKBBBUTTY. 


consequently the provisiotJs of sec. 51 of 
the Act had no a|>T>Iication to the case. 

.We are also referred to the observations 
o f t^ia r-J ^icia l Committee in the case of 
iTriainpal u9S^^^Raja Maneshicar Baksh 
Singh (’2) and of Mr. .'Justice l^Held in the 
case of Dhunput Singh v. Shuvadra 
Kumnri (3). M’e are of opinion that both 
the cases are distinguishable from the pre¬ 
sent case. 

In the first ease their Lordships were 
dealing with the provisions of Act X'VII 
of 187G tThe Oudh ligand and Revenue 
Act J87G), and their Ivordships held that 
the. provisions of that Act were not intend¬ 
ed to interfere with the personal .statu.s or 
rights of dis(pialified ]>roprietors ('xce[)t as 
regards tlie man.agement of tlieir property 
U2iless they were idiots or lunatics and that 
although such distpialificd proprietors 
might not without the sanction of the 
Court of Wards create any <*harge u|X)n 
their jiroperty, there was no prohibition in 
the act of the propi'ietcjrs contracting debts 
or borrowing money. No question was 
raised as to how' the Ward should be sued 
and their fjordships did not deal with that 
question. A disqualified proprietor was 
sued in that case, uixui a personal contract 
entered into by him and no question as to 
•any portion of the estate not having been 
taken charge of by the Court of Wards, 
nor as to the manner in which a Ward 
should be sued in such a case, was either 
raisi'd or decided in that case. 

in the second ease it was held upon a 
construction of Reg. X of 1793 that a Ward 
of Court is not absolutely incapacitated 
from contracting but that the power of the 
ard to contract is taken away so far as 
regards all property which under the pro¬ 
visions of the law comes under the charge 
« 

(2) L. R. 33 1. A. 118 ; a. c. 10 C, W. N. 849 
(1908). 

(3) 1. L. R. 8 C»I. 620 (1883). 


and contj'ol of tlw (lourt of Wards. It is 
true that the provisions of sec. 51 w’cre 
referred to and there observation by 

]\Tr. .Tustice Field that it is a provision of 
proved lire ; hut they held that the (irovi- 
sioiis of that section could not affect any 
liability wliieb might be incurred by a 
"Ward in respect of any contract entered 
into by bim or her and do not operate to 
remove or .destroy the personal liability of 
such u jicrson. So in both those cases 
there was a personal contract entered inlPo 
by the Ward. Jii the present case on the 
other hand there was m^pei^ional conti^ct 
by the I'etiiioner nor w'as tlicre any per¬ 
sonal liability against lier. The Idaintiff 
sought to recover a certain sum of iponey 
alleged to be due. from the husband of the 
I’etitioner and the suit dfd not relate to the 
]>roperty which has not been laktm charge 
of by the (.-ourt of Wards. Had the suit 
been so framed and bad the Flaintiff sought 
for recovery of money to he realised from 
the. jiarticular pi'opcrty in the possession 
of th(‘ Pi'titiouer which has not been taken 
charge of by tlio Court of Wards, tbe case 
would have come within the principle of 
tll(^ decision in the. case of Krishna Prosad 
v. Gosta Biliary (1) cited above. As it is, 
the suit had tio reference to the property 
wbie.Ii had been left out bv the Court of 
Wanls, and the decree w'as for money to 
be realised from the assets of the deceased 
debtor. I’liat being so, see. 51 is appli¬ 
cable to the case un4 the suit as framed is 
not maintainable. It appears that the 
property which wjis left in the possession 
of the Petitioner has been taken charge of 
by the Court of Wards subsequent to the 
decree passed in the-suit. 

The rule is made absolute and the decree 
of the Court below is set aside. We tl^l^, 
however, that the Plaintiff may be allowed 
to amend the plaint. We accocdlDgiy 
(1) R O. L. 484 (1907). « 
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direct that the Plaintiff, Opposite Party be 
allowed to amend the plaint by describing 
the Defendant in accordance with the pro¬ 
visions of sec. 51 of Act IX of 1879; and 
the Court will^try the suit after such 
amendment. The costs of this Rule will 
abide the result. We assess the hearing 
fee in this Court at one gold mohur. 

Buie made absolute. 


CPBIVT COUNCIL.] 


[Appeal from Allahabad.] 

^ Raj WANT Prasad 
Pande and ors,, 


Lord Khaw. 

“SfR George ^’arwell. 
Sir John Edge. 

Mb. Ambf^ Ali. 

1915, 

8, June. 


Appellants, 


Mahant Ram 
Ratan Oik and 
I ors., Respondents. 

Decree of competent Court, if may be tkalienged 
in a frikh ewt— Fraud practited on the Court, 
too be prove I —Ex parte mortgage decree set aeide 
ttgtunet one De'endant — Re^hearing, freeh decree 
againet oXfr—Application for order abeidvte in 
respect of later decree, opposed by Defendants 
against whom previous decree not set aside — Objec¬ 
tion overruled and decree absolute made—Suit to set 
aside decree on same grounds if competent—-Merger 
of first decree in second, whether there is—First 
decree whether impliedly set aside. 


Upon ail application to set aside uiv ex 
parte mortipujc decree passed against P, 
H and 13, it teas found that there was no 
proper service of summons upon 13, and 
upon a re-hearing, a new and eoinprehen- 
sive decree against all three Defendnn’is 
was passed. The deeree-holder's applica¬ 
tion for an order absolute in respect of this 
decree, was opposed by It on the ground 
that he was no pArty at the re-hearing and 
that the previous decree against him never 
having been set aside, a second decree, in 
respect of the sdm'e matter could not be 
iSffiUy made agninst him. The objections 
tPere overruled and a decree absoluh was 
made against dll the Defendants. It then 


brought the present suit for a declaration 
upon the same grounds that the second 
decree teas ineffectual and void as against 
him. 

Held —That the .'luit was equ ivalen t to a 
suit for the rescission and 
a former decree of a eompetent Court—a 
relief which could not be obtained c.vcept 
on the ground of fraud practised upon the 
Court which made the decree. 

.'1 challenge of the method of the c,rcrcise 
of the jurisdiction of a Court—a challenge 
which has reference to the merits of the 
case—can never in law justify a denial of 

the c.ristenee of such jurisdiction. 

« 

This was an appeal from a decision of 
the High Court of .Mlahabad, dated the 
28rd l''cbj'Uiii’V 1911, reversing a decree 
passetl Ity the Additional Subordinate 
Judge of Corakpore on 17th August 1909. 

> The facts of the ease shortly were as 
follows ;— * 

Mahant Ham Ratan (Hr on both April 
1H97 obtained an c.c parte decree in a suit 
brought by him against Prag Dal Pande 
and his two sons Rajwant Prasad and 
IMiagvvant Pra.sad amongst others on the 
basis of a mortgage executed Iw J’rag Dat 
in 1884 in resixsjt of certain joint family 
proj>erties. An order absolute was made 
on ’iiind September 1900. In 1909, U]:)on 
an application made under sec. 108 of the 
Civil i^roee<lure Code of 188'2, it was found 
that IK dice of the suit had not been served 
on Rhagwant Prasad arid as regards him 
the d(HTee was set aside, but on 22nd 
Septeiiiher 1902, the. Court upon a re¬ 
hearing passed a joint decree against Bhag- 
want and other members of the joint 
family. On 28rd June 1903, the decree- 
holder applied for fexecutipri of the original 
dwree against thi$l Defendants other tlian 
Bhngwant.' ife. the 'decree-holder 

applied resfiect of 
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tbe second decree. This application was 
opposed by Rajwant Prasad on the fo^ound 
that an order absolute had already been 
made against him and others on the 2‘ind 
September 1900, and that a second 
couldi not be ■ made 
against them as they were no parties 
to the case upon the re-hearing which 
resulted in the decree of 22nd September 
1902. These^objections were overruled by 
the Subordinate Judge and an appeal to the 
High Court was disinissc'd. 

The present suit was instituted by Raj¬ 
want Prasad with a view to obtain a decla¬ 
ration that the decree, dated tlie 22nd Sep¬ 
tember 1902, to which he was in fact no 
party though it ptirporled to have been 
made against him, was inetlectual and null 
and void. The Subordinate -ludge decreed 
the suit holding that the said decree was 
made without jurisdiction. The High 
Court on apj)eal rf*ver.sed this decision and 
dismissed the suit. 

Hence this up})eal to His Majesty in 
Councii. 

Mr. Lowndes for the Apf)ellant submit¬ 
ted that a suit to rectify a decree, was 
raaintainabJe in Jogcswar Atha v. Ganga 
liishiiu Ghattak (2), and the decree wm j 
wrong at least in so far as it allowed in¬ 
terest at the mortgage rate up to the date of 
realisation, Sunder Koer v. Sham Krishen 
(0) and Maharaja of liharatjmr v. Hani 
Kanno Dei (4). 

Messrs. De.Gruyiher. K.C., and Bhug- 
wandeen Dube for the Respondents sub¬ 
mitted that rightly t)r wrongly the Courts 
in making th(*. later decree had decided 
that the previous decree having been set 
aside, a fresh decree against all the I)e- 
fendaiits was necessary—and it had made 

(2) 8 O. W. N. 478 (1904!, 

(3> L. R. 84 I. A. 1: 8. c. 11 0. W. K. 249 
(1906). 

*<4J ll Ri 28 I. A, 86 5 a. c. 6 C. W. N. 137 
' (1900). 
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it. The only remedy was by appeal and 
that was resorted^ to but without success. 
The.se very objections had been raised in 
that suit and decided against Appellant. 
They had been taken in execution pro- 
cee.lings as well and similarly rejected. 
The following cases w'ere cited Ashfaq 
Husain v. Gauri Sahai (5), Mnngui Pfbsad 
V. Girija Kant ( 6 ), Bam Kripal y. Rup 
Kuari (7), Mnlkarjun v. NartMri (1), Pro- 
sunno Kumar v. Kah Das (S) and Pran~ 
nath V. Mohesh Chandra ( 0 ). 

C ^ ' 

Their la)iinsHj:»s' .Itdoment wfis deli¬ 
vered by » * 

Lord .Sir wv.— This is an appeal from a 
(iecree of the 23rd February 1911, of the 
High Court of Judicature for the North- 
Western Provinces (Allahabad), wliich 
reversed a decree, dated the 17th August 
J9()9, of the Cburt of the Additional Sub¬ 
ordinate fludge of (iorakpur. The Court 
of first instance allowed the Plaintjffs’ 
claim. On apfieal the claim was dismissed. 

The object of the present suit is, by its 
terms, declared to he three-fold. But 
uiKin examination the substantial and only 
object is for a deednration in favour of tbe 
Plaintiffs ag.iinst the Defendants to the 
effect that the Plaintiffs are no party to a 
certain order which was passed ex facie 
against them on tbe 22nd September 1902. 
Further declarations are asked that the 
decree is ineffectual, and null and void 
against them, and so forth. In substance, 
as bdl been said, the objwt of the present 
suit is for a declaration that a decree pro¬ 
nounced by a Court of com^ietent juris- 
(I) L. P.27 I. A. ai6i a 0. 6 0. W* R. 
10 IlMO). 

(6) L. R. 88 1. A. 8^: 8. c. 16 0. W. K. 870 
(1911). 

(6) L. R. 8 I. A 128 t •. o, L L. P. 8 0»t. 
61 (138)). 

(7) L. R. 11 1. A. 87 (1888\ 

'(8) L. R. )9 T."A. 188 (ISttp 
(9) 1. L. B. 24 Oiit:;^l< (1807). 
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diction on the 22nd September 19()2, and 
bearing to apply to the^present Appellants, 
does not in fact apply to them. 

Tile circumstances of the case are these. 
In 1884 Prag l)at Pande executed a mort¬ 
gage over certain family property, of M’hkh 
he was himself manager, in favour of the 
predecessor-in-title of the Resixindents. 
He had two sons, Rajwant Prasad and 
Bhagwant Prasad. In 1897 a suit for sale 
under the mortgage and directe<l against, 
inter alia, these three persons, was insti¬ 
ll tilted. ^ It was heard ex parte, arul on 3()th 
April^897 a decr<?t‘ was made allowing the 
•k-Plaintiffs’ claim. An order absolute was 
made on the 2:?nd Sei»ternl)er J900. 

In 19{V, however (to put aside altogether 
the^ proceedings at the instance of Prag 
Dat, and to keep to the actual relevant 
challenges made in the course of these liti- 
gationis), Bhagwant and his two sons 
obtained an order under sec. 198 of the 
Code of (!ivil I’rocedure, 18H’2, to have the 
decree of the 30th April 1897 set aside, on 
the ground tliat there had been insufficient 
service upon them. It was found that the 
objection taken on the point of service was 
sound. The Court in India was accord¬ 
ingly confronted with this situation, that 
in regard to a mortgage over a joint pro- 
jierty a suit had been instituted and decri'e 
had been taken against all of the joint 
family, but that one member thereof had 
been projj^w'rly served with the suit and 
another had not. A certain embarrass¬ 
ment arose in consequence, and these pro¬ 
ceedings, so protracted, ensued. 

SSofaiEi^as Rajwant, the present ApiJellant, 
was concerned, the original suit was found 
to have been properly initiated, and the 
summons properly served. The Coiu*ts 
below’ adopted the view that the dt'cree 
obtained in those circumstances was a 
decree practically final aS regards Rajw’ant, 
Und that with regtmd to the subsequent 


stages therein occasioned by Bhagwunt’s 
a])plication, Rajwant had no right of com¬ 
pearing. Their Jjordships are of opinion, 
however, that such questions, qpnfusing as 
they apix^ar, have no relatio n wha tsoever 
to the iKiint whic-h is to in 

this appeal. 

On the •.i2nd September 1902 the Snbor- 
diiuito Judge delivered judgment, and he 
made another decree. Notwithstanding 
the d(?cree w'hich had a-'ready, as has been 
stated, been jironounced in April 1897, he 
granted a complete decree to the Respon¬ 
dents in this ajipeal, against all the 
members of tlu? joint family. The situa¬ 
tion that thus arose was that in September 
1902 a decree was comprehensively direct¬ 
ed against all the joint family of which 
Rajwant, the Apjiellant, W'as one mem.ber, 
Rajwant, however, being already bound 
by the decree which was jiassed in April 
1897. 


It would have been clear to the Board 
that there must have been, and could have 
been, no intention ujion the jiart of the 
Plaintifts to ]mt in ofioration the earlier 
det;ree ol 1897 ; but the Board is surprised 
to obsei-ve that on the 23rd June 1903, 
namely, after the second and comprehen-.. 
sive decree had been olitained, an applica¬ 
tion was actually made for execution of 


the tieereo—not the .second and compre¬ 
hensive one of 1902—but the original 
decree of J8>)7. 'Dieir Lordships think it 
right to record that hi that application this 
statement was made 

“ In the beginning the naih^of |ib^wa>nt 
Parshad also is entered as a bttt 

on his application this decree 
against him, and consequently bih 'ninie was 
not entered in tbcf'^eblua^ of judgment- 
debtors. Another diKi^ree has been pwmed as 
against him. eiteev^d 'separately,” 

Under tht^iaiii^ncg^festaiicas. itheir LcohI- 
shills are findUat.4n th€ 

year 1900, 


asked to 
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niajse the decree of Sef)teinber 1902 abso¬ 
lute as against all the members of the joint 
family, the Apjiellants took ste]>8 to have 
the>«.sitiiati(^ cleared up. Accordingly, on 
the 7t h «Tuly 1006, that application having 
beeiP*lf^^'iic^^ftajvs'ant preferred objections 
to it. Tho8(‘ objeidions, however, were 
disallowed, and the decree was made ab¬ 
solute by the Subordinate Judge on the 3rd 
November 1006. Their Jjordshif)s are 
clearly of ojunion that in that suit each and 
all of the |X)inta stall'd upon this apy)pal 
were, or ought to have beeii, brought before 
the Court below. But if any doubt existed 
in their Lordships’ minds on that topic 
it would be removed by a ))erusal of the 
terms of the judgments of the Subordinate 
Judge and of the High Court; because 
after the Subordinate Judge had made bis 
order on the 3rd November 1906 the 
objectors, the present Ap|)ellants, appealed 
to the High t'ourt, and did so upon the 
same arguments as thev now propone in 
support of the present aj^ieal to this Board. 
The grfuinds of judgment of the High 
Court make it clear beyonil all (piestion 
that the very points which are now urged 
were points then taken. I'he objections 
were disallowed. 

Jt is contended before their Tjordsbifis, 
however, that this matter cannot bi'^ dealt 
with as res judicata; that it is open to 
suitors in India, who have exhausted the 
remedies competent to them, and after 
tinal decrei' has been obtained against 
them, to institute a fresh suit, or series of 
suits, the object of which is to declare that 
a decree, competently and with adequate 
jurisilietion obtained therein, is not appli¬ 
cable to iiiem, although they are named 
in that decree. Tlieir i.nrdshi|>s have ho 
sympathy with tins procedure. It is radi- 
cally incomjielont. 

Tne» ohjActions cati be, stated xeriatiivi. 
The objections that are now taken are. 


R.at.an Gir. 

first, that the decree of 1897 has never 
been set aside, am^that, accordingly, the 
biter decree of 1902 cannot stand. The 
answer made is that the foriney has been 
impliedly set aside by the latter. The 
.second obji’ction is practically to the same 
effect. The matter of tlu'- .sec'ond decree 
was rc.s- judicata, and, therefore, they arfe 
two decrees against thi' same Indian stdi- 
ject. I'he finswer made to that, in tho 
view’ of the High t'ourt, is that there is a 
merger by the siX’Diid decree of the first. 
The I bird objection is that the latb'i; <Iecree 
is for a definite, sum of nioni'y, larger; than 
the sum of morii'y contained in •the former.* 
Th(' answer is that the interest accounts 
for the differeiute, and, sccoiidlif, Jihat the 
doctrine of merger also applies. 

Their Lordship.s are of o]union that upon 
none of tho.se fioints ought they to make a 
pronouncement in this ease. U'het judg¬ 
ment of the Court below has been partial 
euiarly eauvassed on the diK'trine 'of 
liieiger, as there treated. Their Ijord- 
ships (lesii’c to make it clear that in the 
judgment now given no nflirmanoe is given 
of the doctrine or application in tlie High 
Court of merger, either in a general sense 
or in the sense of a vox signata. The 
decree of the 2(>th February ltK)8 snfti- 
eiently covers each and all of the ixiints 
whieli have just been enumerated. The 
1 ‘ase under W’hich these- objections were 
broiiglit forward wa,s comjietently before 
the Coui^ ; it had jurisdiction to entertain 
them. 

It is said that the Court below decided 
the objections wrongly, and that tl^o decree 
was erroneous. Their Lordships think it 
is very trite and vesy familiar that a 
challenge of the method of the exercise of 
the jurisdiction of a Court can never in 
law justify a dimial of the existence of such, 
jprisdiotion. The* former has reference to 
the merits of the and the merits of 
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this case have been in iioints directly and 
Hubstantlally determined between the same 
parties as are mnv in eontentinn at their 
Lordships’ Bar. The familiar principle is 
laid dmvn in a series of cases, of which 
the jiid}j:ment of Jjord Hobhonse in Mal- 
karjun v. Narkari (1) is not a very remote 
oxauip’e. Their Lordships cannot counle- 
nanee the layin^jf aside of all that lias hap- 
|xined in previous litigations, the allowing 
of a process to become final, and the insti- 
tutiotuof a fresh suit, the tibjcct of which 
is to^leclare that, although in terms it was 
■•applicable*to ^ jiarticular subject of the 
King who was a party to the proceedings, 
still, uupn a new uj>plication to Courts of 
Justice, a different result should be reach- 
eif, atid it should be decided that the pro¬ 
ceedings and tlccree dul not aptily to him. 

TlWs suit, in their lairdships’ judgment, 
^is equivalent to a suit for the rescis-sion and 
destruction of a former ilecree of a com- 
jietent Court. That rescission and d^fe- 
tructiori could be obtained on tiu* ground of 
fraud “ practised on the Courts below ” ; 
but fraud has been eliminated from this 
case. And accordingly thcsii proceedings 
are, in their Lordships’ judgment, a mere 
colour for a fresh suit on matters uJnauly 
comiMitently sidtled by law. 

Their Lordshi|.)8 will humbly advise His 
Majesty that the apjieal shoidd he dis¬ 
missed with costs. 

Solicitor : Mr. DowjUtn Grnul for the 
Apixillants, 

Solicitors: Measrs. Harrow, Uogem d’’ 
for the first Kespomlent. 

B. I). * Appeal disinusxcd. 

(Ij L. R. a*7 ^ A. 318: s. a 6 0. W. N. 10 
11900). 



(CIVIL BEVJSIONAL JUSISDICTION.] 
Rule No. 175 or 1914. 


D. Chattbrjek, J.] 
Walmsley, J, 
1914, 


Aiumadulla Ohowdry, 

Petiti 


Heard, 6, July. 
Judgment, 

22, July. 


Prayag Sahu and 
olhor.s. Opposite 
Party. 


Bengal Tenancy Ait {Act VIII o‘ 1885), uc. 
170 {S)~ Occmpanoy-holding, purchaser o, if may 
depos't, when holding put up to tale tn execution of 
rent-decree against his vendor —“ Interest voidable 
on the sale.” 


.4// uitrrgistcnuj purehaaar of a nun- 
iniiisferable oerupancij-hoUliiig is entitled 
to make a deposit under see. 170, (3) 
of the Bengal Tenaney Aet when the hold¬ 
ing has been advertised for sale in execu¬ 
tion of a ren-t-decree obtained subsequently 
to his p irehase by the landlord against the 
registered tenant—and this even though 
he. has been in possession of the holding 
for less than twelve years. 

Tarak Das Pal v. Hauish Ch.vxdba 
B.VNKRJ iiE (1) and Dayamavi v. Ananda 
Mohan H(»y (2) referred to. 

lie has an interest in the holding ic/ifc/i” 

IS voidable on the sale. ' . 


'J’his was a Puh* granted on the 0th Feb¬ 
ruary 1911 against an order of S. M. K.. 
Rahman, Esep, IMunsif at .Katihar, dated 
the 3rd NovciuImu' 1913. 


The J’clifioiier Ahamaduila brought a 
suit tor rent iu 1912 against Harihar Sahu 
who was an occupancy raiyat. The suit 
was decreed e.r parte. In July 1913, he 
apf>Iie(l for the execution of the decree, 
and the. holding was attached aPd sale pro¬ 
clamation was iaeued. The Opposite 
Party applied under sec. 170, (3), to 
defx>sit‘,the decretal amount, alleging that 
he had pllk^aie6d holding by a regis- 

(1) St. iOS: 9,0, l8 0.*L. J. S48 

. 

WtfaHr.jiri 
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tered kobala, dated Ist Magh 1316 B. S., 
and had been in {.>o6|ession ever alnee. 
The Munsif relying on the decision of. Tarak 
Diis V. Harish Chandra] (1) cited by the 
a pplisiwifil?ffli~*iWed him to deposit the 
decretal amount. 

Against this order the decree-holder ob¬ 
tained this Kule. 

Bobu KaH Kinkar GJhuckerbutty for the 
Petitioner. 

Bobus Jogemlra Nath Mukrrjee and 
Karunanioif Ghosh for the Oj)posite Party. 

The Ji:i>OMi3NT oi-’ the OoI’KT was as 
follow's :— 

The Petitioner is the landlord. He 
obtained a decree for arrears of rent against 
his registered tenant in .August 1912 and 
advertised for sale the occu()ancy-holding 
in arrear. The Up]rx)sile Party de|)ositod 
the decretal amount under sec. 170, (S) 
of the Bengal Tenancy Act on the allega¬ 
tion that he had purchased the holding 
from thef judgment-debtor in January 1009 
and had been in jwssession ever since. 
The Petitioner opposed the de|X)sit but the 
learned Munsif allowed it and relied on the 
case of Tarak Das Pal v. Harish Chandra 
Banerjee (1). It is contended before us 
that the said case is di.stinguLshable as the 
purchaser had been in possession for more 
than 12 years to the knowle^lge of the land¬ 
lord, whereas in tl is cu.se Hie })OS6ession 
did not exceed three or four years. The 
learned Judges, however, did not rely on 
the pnsHessiou fm- more than 12 years : 
riuiy say “ it i.s not material for the pur¬ 
pose to consider * • whether he has ac- 

<piired by jxtssession for a fieriod longer 
than 12 years the status of a tenant of a 
non-transferable holding.” The 4eam«3 
vakil for the Opjiosite Party contends that 
the ruling o^tho Pull Bench in the case of 

(t) 17 O. W. N. 168: a. q 16 0. L. J. 548 
tl912J.,i 


Dnijamnyi Dasi v. .j nanda-Mohan Roy (2) 
and the analogous eases supports his right; 
One of the questions referred was “whether 
a right of occupancy which is not transfer¬ 
able. by custom or local usage is a right 
which cun be transferred at all ” ? and it 
w'as answered in the affirmative subjedt 
however to the qualification that “ where 
the transfer is>a sale of the whole holding, 
the landlord in the absence of his consent 
is ordinarily entitled to enter on the hold¬ 
ing.” The landlord therefore can. tfer- 
niinate the purchaser’s interest at any, time 
and his right to do so is incjeiiendent of an’ 
execution sale. We do not think how- 
cv(!r that on that account the iu//erest is 
not one which is voidable on the salt;. The 
effect of the sale is to give the auction- 
purchaser tJie right to oust the transferee 
and it has been held in the case of Tarak 
Dus Pal V. Ilarish Chandra Sanerjea ( 1 \ 
that that fact makes the interest of the 
flflrchasor one that is voidable on the sale. 
If that be so the purchaser has an interest 
which is voidable on the sale and the 
deposit was quite competent. The Rule is 
therefore discharged with costs one gold 
mohur. » 

Rule discharged. 


[CIVIL APPBLLATB JUBISOlOflON.} 

Appeal from Order 
No. 630 OF 1913 


I7ITH Rule No. 230 of 1914. 

N. R. Cbatterjea, J.^ 

Greaves, J. 

1914, 

Heard, 17, December. 

1915, 

Judgment, 

5, January. 

Oisil Procedvrs Qad% (do* V of 19Q8h O'** 

1« 0. L. 8 . 548 


Abour Rahahar 
Sarkar, Appellant, 
V. 

J^ROMODB BbHABT 
Pott and others, 
JKespondenta. 


(I) 17 n. w. N. 168 : s. e 
(16131. 

) 18 a W. N. 671 (U14|. 
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r, 89 — Non-trutujtruble ocoupanry-holding Pur- 
ehoue at ^mortgage mfe-^ubtequent rent sale and 
purchase by landlord—Right of first pwchaser to 
set aside sale by depos t—Bengal lenuruy Act 
( VIH of 1885 as amended by B. B. and A. C Act 
I of 1907), sec 270(4). 

Where (in a case governed by Act I of 
1907 E. 13. and A. C.) the landlord him¬ 
self 'purchases a non-transferable occu- 
paney-holdiug at a sale held in execution, of 
a decree for rent obtained against the 
registered Icnnnt of the holding, a person 
who had within Vd years purehased the 
tchole holding at a sale in execution of a 
niorfgage-tlecr^ejs not entitled to set aside 
the sale by making a deposit under Or. 
til, r. tiO of the Civil Proealuvc Code. 

,Tauak Das i\vL r. Uarisit Cjiandra 
RANKUJ iii-: (A), DA^AMAVI Dahi V. An.anda 
I\ roH.\N Uov {!) and Aiiam\!) i:i.iiA Chow- 
DRV tJ. l*R.\YA(; Sath (‘J) referred to. 

This was an appeal preferred on the 
2()th DiK'cinher lUld aj*ainst the ordiT^ol' 
j\Ir. M. Vusuf, J>istriet Jiid^e of Zillah 
liunjfpnr, dated the -Jllh September lOld, 
aniriuiiif? an order of Jiabu Prafiilla Chan¬ 
dra Dutt, ^funsif at Nilphaniari, dated tlie 
2nd Aiiyust 1913. 

The material facts will app('ar from the 
judgment. 

Babu D. N. Bagchi for the AjioUant. 

Babu Atul Chandra Gupta for the Res¬ 
pondents. 

The JuDOMENT OF THE CorKT was as 
follows :— 

, This appeal and the counwted Rule 
280 o^ 1914 (issueil u|.H)n an application 
under sec. 115\)f,the C^ivil J’rocedure Code) 
arise out of an application umler Or. 21, r. 
89 of the Civil Procedure Ctale to set aside 

m 1«C. W. N. 97t(lfll4). 

. (2) 20 0. W. N. S9 (1914). 

(8) 17 O. W. N. 168: «. o. 16 0, L. J, 649 

¥ • 


the - sale of a holding in execution of a 
decree for rent. 

No apiK^al lies iii this case, and we have 
therefore to consider the question raised in 
the case, on the Rule. 

The question for decision is, whether 
the J^etitioner had a locus standi to make 
the application under Or. 21, r. 89 of the 
Civil Procedure. Code. The Opposite 
Parties are the landlords t)f the lioldiiig 
which was sold in execution of a decree for 
arrears of rent due thereon against the 
tenant, and purchased by the landlords 
themselves. The Petitioner purchased 
the holding at a sale held in execu¬ 
tion of a mortgage-d<>cree against the 
tenant, i>rior to the sale ft)r arrears 
of I'ent, and was in jxissession there¬ 
of. He applied to have the sale for 
arrears of rent set aside under Or. 21, 
r. 89 of the Code. The holding is an 
occupancy holding and not transferable 
witJuiut the cottsent of the landlord. The 
Courts below held that the PetJtwjncr had 
no locus standi (o make the applicalion. 

Now, under Or. 21, r. 89, \\ here iinmovc- 
ablo proj)crty has been sold in execution of 
a dcK-ree, any |)or.son eitlier owning sUeh 
property or holding an interest llierein by 
virtiu* of a tith* acquired befi>re such sale, 
may apply to have the sale set aside. The 
Petitioner having ]mrchased the holding at 
a sale held in cscciilion of a mortgage- 
decree acquired a title to the property. 
But he pureliiised an entire holding. The 
landlord was therefore entitled to eject 
him if he chose to do so. As against the 
landlord, he had not acquired any title to 
the projierty. 

It is contended on behalf of the Peti¬ 
tioner that he has a title to the property 
so long as the. landlords do not choqse to 
enter on 4he '^holdhag. But it ^was the 
landlords tlrenffiaelyijs Vho were *the pur¬ 
chasers a$ tp be set aside 

6 
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and who would in ordinary course» obtain 
possession of the holding, though as pur¬ 
chasers, and they insisi^bpon their right to 
refuse to recognise the title of,the Peti- 
purchase, and resist the 
application to have the sale set aside. The 
I’etitioner is brought face to face with the 
landlords, and we do not see how under 
these circumstances the Petitioner can be 
said to be a person either “ owning ” the 
property, or “ holding an interest therein 
by virtue of a title acquired ” before the 
rent sale as against tlie landlords. 

It will not bo profitable to discuss the 
cases decided before the Full Btmch case of 
Dayamayi Dasi v. Amnda Mohan Roy (1), 
There is one case decided subsequently 
to the Full Bench decision; Rule No. 175 
of 1914 decided on the 22nd July 1914, 
Ahamadulla Chowdry v. Prayag Sahu f2), 
which should be noticed. In that case it 
was held that the |)urchasc.r of a holding 
is entitled tc) dcjaisit the decretal amount 
under sc<;. 170, (H), of <he Bengal 'I'enancy 
-\cl. In that case the Court in referring 
(o the decision in Tarak Dan Pal v. Hariah 
Chandra lianerjee CO) fwhere it was held 
that if the purchaser had been in posses¬ 
sion for more than 12 years to the know¬ 
ledge of the landlord, he was held entitled 
to make the de])osit under sec. 170, (3)], 
observed that the learned Judges did not 
hold it material to consider whether 
th(' purchaser had acquired by posses¬ 
sion for a period longer than 12 
years the status of a tenant of a 
non-transferable holding. It is true, 
the, learned Judges did not consider it 
material whether the purchaser had by 
such possession for 12 years acquired the 
status of a tenant, but the decision was 
based on the ground that the possession 

(1) 18 Q. W. N. 971 <1914), 
iUt) 20 0. W. N. 89 tl9l4). 

(t) 17 C. \V. K. ’88 s 8. c, 16 C, L, J. 64S 
(1912). 


of the purchaser claiming to be a tenant 
for a period longer than 12 years to the 
knowledge of the landlord, conferred on 
him the position of a person who had an 
interest in the holding within the meaning 
of sub-sec. 3 of sec. 170. In the present 
case the .Petitioner’s purchase was witbiii 
12 years of the suit. Then the learned 
Judges (in Rule No. 175 of 1914 cited 
above) referred to the Full Bench decision 
and ub.served a.s foHow’s :—“ One of the 
questions referred was ’ whether a r|ght of 
occiqiancy which is not transfcrablp by 
custom or local usage is a right ♦.which can • 
be transferred at all? And if was answered 
in the affirmative, subject, however to the 
qualification that where the transfer is a 
sale of the whole holding, the landlord m 
the absence of his consent is ordinarily 
entitled to enter on the holding.’ ^ The 
landlord therefore can terminate the pur-^ 
cba.s<'r‘s interest at any time, and his right 
lo flu so is indej)cndent <)f an execution sale. 
We do not think howtwer that on that ac- 
C(junt Ihc interest is not one which is void¬ 
able on the sale .... the purchaser 
has an interest voidable on the sale, and 
the deposit was quite com()etent.” 

The case was one under see. 170, cl. (3), 
which relates to the deposit of the decretal 
amount prior to the sale, by a person 
‘ ‘ having an interest which is voidable on 
the sale.” Or. 21, r. 89 of the Civil Pro¬ 
cedure ^de relates to deposit after sale, 
by a person either “owning” the pro¬ 
perty or “ having an interest by virtue of 
a title acquired before the sAle.” Hova- 
ever that may be, in the present case the 
landlords themselves, as stated above, have i 
purchased the holdinjg, and would in ordi¬ 
nary course enter into possession of it 
(though as purchaser) and they resist the 
application. * 

Under the circumstances of the preset 
case, we do not think tt^t the appUcatlpit 
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ghould be allowed, and*the landlords driven 
to eject the Petitioner as a trespasser. 

The case comes from the District of 
Kungpur, and is therefore governed 1 y the 
provisions of the Eastern Bengal and 
Assam Tenancy Act. It is pointed out on 
behalf of the Petitioner that Or. ‘21, r. 89 
of the Civil Procedme Code foorre8i)onding 
to sec. 310-A of the old (’ode), though 
made inapplicable to a holding attached 
in execution of a rent decree under the 
♦ Behgal Tenancy Act is not so made in- 
applioable under the Eastern Bengal 
“*^Vnancy Afrt (S|ge,soc. 170), and the fourth 
sub-section of sec. 170 of the latter Act 
lays do^yn that the withdrawal of the 
amount deposited und«‘r see, 310-A of the 
Code of Civil Crwodure by the decree- 
holder landlord shall not operate as an 
admission of the transferability of the 
^eniire or holding sold in execution of the 
.decree, and it is contended that these 
provisions show that a |H.‘r.son in the posi¬ 
tion of the Petitioner may apply under 
Or. 21, r. 89 of the Civil PnK'edure (^ode 
when a holding is sold in execution of a 
decree for arrears of rent under the Eastern 
Bengal I'enancy Act. But ail that sub¬ 
sec, 4 says is that the withdrawal of the 
deposit by the landlord would not ojwrate 
as an arlmission of the transferability of 
the holding. Notwithstanding the with- 
draw’al it isopen to the landlord to coldest 
the validity of the transfer if he chwses 
to do so. The said sub-section iloes not 
debar the landlord when he has himst'lf 
puiichased the?* holding at a sale held in 
execution of a <\ecree for arrears of rent 
due thereon, to challenge the right of the 
purchaser (who ha^not l^*n recognised by 
him) to make the dejjosit on the ground, 
that as against him such purchaser has 
acq^d no title and 'therefore cannot 
ootek under Or. 21, r. 89. 

are accordingly of opinion that the 


Petitioner in the present case has no locus 
standi to apply under Or. 21, r. 89 of the 
Civil Procedure Code. 

The appeal must be the 

Rule also will be discharged with costs one 
gold mohur. 

Appeal dismissed. 

C0X7IL APPELLATE JURISDICTION ]* 

Appkal from Appellate Decree 
No. 2006 OF 1913. 

Bichardsom, J. ) 

Mullick, j. 1 Hira Lal Pal, Defen- 
1915, i dant No. 1, Appellant, 
Heard, v. 

8, February. Etbab Mandal and ors., 
Judgment, Plaintiffs, Respondents. 

23, April. J 

Remand ardor— Order of appeal Courl diieHiap 
Court of first Vfstanee to remit findivge on issues 
not tried— Decieion on other issues in the remund 
order ij binds Judge or his successor at final 
hearing—Deeieion if preliminary decree * or inter- 
loeutorg order—Cieil Procedure Coae (Act V of 
190#), Or. 41, rr. SS, HB. 

Where a suit for recorcry of possession 
in which the Dcfciidunt besides denying 
Plaintiffs' title set up eertain pleas in bar 
(limitation, etc.), teas dismissed by the 
fiisi Court ou the mcrit.’i, but the lower 
Appellate Court fiudiuy in favour of the 
Plaintiff ou the. merits, the case uxts re¬ 
manded to the first Court for finding on 
the /.V ' iurs in bar trhieh liad not been tried 
by the fir.st Court, 

Reid—That upon receipt of the findings 
of the first Court on these issues, the lower 
Appellate Court was not bound to recon¬ 
sider Us findings on the merUs and this 
whether the officer before whom the ap¬ 
peal finally came for bearing was the same 
or another ^, , , 

Biohabd^}^^ opbiion incident ¬ 
ally or ; a remand ¬ 
ing judgment to. a fina ^ 
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(idjudicrMoiv so its to conclude the parUes, 
but an adjudication by the remanding 
Judge would bind him or his successor at 
the • 

One test which may be suggested for the 
purpose of determining whether such an 
adjudioation is or is not final and conclusive 
so far as it goes is whether it does or does 
m)t amount to a preliminary decree. 

Semblo.— remand order in this case 
amounted to a prclimitiary decree in so 
far as it disposed of the merits of the ease. 

Per Ml LLLlil, J.— It secnis to be well 
settled that though it is open to a Court to 
revise after rentand interlocutory decisions 
which were made cilh( r by itself or by an 
officer of co-ordinate jurisdiction yet as a 
matter of ftractiee :i t'ouri will not and 
ought not to do so. U hen. however, the 
interlocutory decision amounts to a preli¬ 
ntinary decree within the meaning of sec. 

of the Civil Procedure, Code, the ('ourt 
is inconsiwtenl to revise that decree tilt 
it is duly set aside or amended according to 
law. 

That the decision on the merits con¬ 
tained in the remand order did not amount 
to a preliminary decree. 

This was an uj)|)eal froiu a decree of 

PuUu Dandadhari Biswas, Subordinate 

Judge, ‘i4-l^arganas, dated the IJtli ''J-ucli 

1913, reversing a decn^e of Babu Sarod.i 

]^rosad Banerjee, Munsif, Baruipur, dated 

the 7th Oeto])er 1009. 

¥ 

The apfteal arose out of a suit for re¬ 
covery of ktias f)ossession of 10 bighas of 
land. U|M)n th(' [headings, the following 
issues were fi-arncd :— 

Pirst.—Whether the suit was barred 
bv the l\'o \ ears’ law of liiuitation? 

■SVv'ouri.-^Wlu'ther it was barred by mis- 
ioinder*of |duties? 

. 77ttrd.—Whether the. J'laintiff had his 
alleged title to the land in dispute? 


Fourth. —Whethea the allegation of 
|K)sscssioi) and dispossession w’as true? 

7’he Trial Court found issues Nos. 3 and 
4 against the Plaintiff and without record¬ 
ing any findings on issues Nos. 1 and 2, 
dismissed the suit. On ap|X5al, the Subor¬ 
dinate Judge ret aside the Trial Court’s 
findings on issues Nos. 3 and 4 and re¬ 
manded the suit for trial by the firet 
Court by an order which api)cared to have 
bi'cn made under r. 23 of Or. 41 of the 
(Jvil Pr(K'(Hhire, Code. On appeal fco^the 
High (,'t)urt, this order was set asi<tc as 
not being authorised by t» 23, and the 
High Court made an order under the 
terms of r. 2o diiwting the Trial («'ourt to 
ir'cord findings on f,ho first and socopd 
issues and retnrt) the .same to the Subor¬ 
dinate Judge. J'he Subordiiuite Jialgc 
who lia<l passeil the order of nufiand, 
having been transhuTed, when the find-t 
ings H'eorded by tlje IMunsif iirrive{l before- • 
his success<»r, the Bespondents urged 
that Ik; shoidd try the issues Nos. 3 and 4 
as his predecessor’s decision was not 
final. Upon this the (’ourt recorded the 
following order :—“The. application of r. 
2.'5 virtually leaves my pretfeeessor’s find¬ 
ing on issues Nos. 3 and 4 untouched and 
1 think 1 arn not competent to interfere' 
with iny iiredecessor’s decisions on issues 
Nos. 3 and 4 and try the same dc novo. 
The hearing of the appeal is confined to 
issues 3*|os. 1 and 2.” 

In the residt, he decided these issues 
also in favour of the Ifiaintiff and decreed 
the suit. • 

Against this decree the' present second 
appe.'il was preferred. , 

Babus Mohendra Nath Roy, Mohini 
Mohan Chatterjee and Prohodh Chandra 
Dutt for the Appellant. ^ 

Babu Provash Chandra Milter for the 
llesppndents. i< 
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I 

The JuixiMKNT OF THU CoDRT was a« 
follows ;— . * 

Kichahdson, J. —On consideration we 
are of opinion that- there is no suflicicnt 
reason for our interference. The |X)int 
which was taken at the hearing? was that 
the learned Suhordinalo Judge in the 
Court of Appeal below was wrong in treat¬ 
ing the decision of his predecessor ujxin 
issues Nos. J and 4 in the suit as final 
, so far as he was concerned and in refusing 

reconwder those issues u|>on the evi¬ 
dence f«r the purpose of arriving at an in- 
'(TTtKjndent <>eterjnina1ion in regard to 
’tliern. Issues Nos. d and 4 relate to the 
merits of Jlie dispute between the parlies 
and what lia])pened was this. The first 
Court originally decided those issues 
again.st the IMairililf and dismissed the suit 
withouu deciding the remaining issues 
>^s. I and '2 which raised separate 4pic.s- 
tiojis of liinilatioii and mi.sjoinder. I’pm 
appeal the then Std)ordinalo Judge in a 
judgment, dated the .‘list May lOlU, foutul 
in the Plaintiff's favour uj)on issiics 
Nos. 3 and 4 and rejnand<*d thc^ suit to the 
first Court with the direction that the 
Munsif was to “dispose of the suit after 
the trial of the first and second issues and 
atxjording to the findings of this Court on 
the third and fourth issues.” There was 
an apj)eal to the. High ('ourt from the 
order of remand and the High Court in 
its judgment of the 4th Juno 1912, held 
that the order was wrong inasmuch as it 
was passed apparently under r. 28 of Or. 
41«whereas the case should have been 
dealt with under r. 26* of the same Order. 
In pursiiance of directions given by this 
Court, the suit vrajs then remitted to the 
first Court in order that the Munsif 
might try i^isues Nos. 1 and 2 and certify 
his findings thereon to the lower Appellate 
Court, upon whose file the appeal re¬ 
mained aa a pending appeal. When the 


record again came up to that Court, the 
Subordinate Judge who had previously 
dealt with the .appeal had left. His suc¬ 
cessor expressly refused to review the 
decision already arrived at on issuesJNos. 3 
and 4 and confined himself wiisi- 

deration of the first two issues in regard to 
which ho accepted the findings of the 
Munsif which were in favour of the Plain¬ 
tiff. It may bo mentioned that those 
issues are quite independent of issues 
Nos. 8 and 4. The suit is a suit for eject¬ 
ment. The ])artios are rival tenants. 
The frue titles is found in the Plaintiff. 
The defence to which issues Nos. 1 and 2 
were dircH'teil was whether the Plaintiff 
bail been dis|X)ssesse<l by the landlord, 
whether Iks ought to have been made a 
party and whether the liinitiitioii s)iecialiy 
provided hv the Jlengal 'J’enancy Act for 
suits between landlord and tenant a|)plied ? 
'i’he.se t|uestioi»s have been answered in the 
negative and u|X)U the whole of the find¬ 
ings including those of his predecessor, 
the Sidjordinate Judge made a finardecree 
in tlie Plaintiff’s favour. The contention 
is that the deci’ee is wrong biH'ause the 
Subordiiiab' Judge refused to treat the 
issues decided by his predecessor as open 
to further discussiem, and (he contention 
is pushed to this jsoint lhaf if the appeal 
had come the second time before the 
Subordinate Judge who first dealt with it, 
he too would not ha ve been bound by his 
previous judgment. 

Now', 1 observe that tfie first Subor¬ 
dinate Judge evidently intend^ to dispose 
finally of issues Nos'. 3 and ''4. This is 
clear from the terms the order of re¬ 
mand. It is equally clear that the High 
Cont in its judgment of the 4th June 1912, 
did not contemplate a re-hearing of these 
issues. Haviritg..poh:i^ qnt^ that the 
Subordinate hi^ht “ only tb have 

sent the cate 26 of Or. 41 
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in order that the Munsif might come to 
findings on issues Nos. 1 and B,” tho 
learned Judges added :—“ It would have 
been open to the parties then to argue on 
those two issues (namely issues Nos. 1 and 
2)«iiiiii^l&^ower Appellate Court should 
have then proceeded to deal with the cjise. 
There is no suggestion that issues Nos. 3 
and 4 should be re-argued or re-heard.. 
The High (Jourt did not set aside tho 
Subordinate Judge’s judgment of the 31st 
May 1910, but merely altered the form of 
the remand. Prim4 facie it would seem 
sufficient to say that in the subsequent 
proceedings the High Court’s orders 
were properly understood and carried out. 
It was argued, however, that, nothing 
being expressly said about issues Nos. 3 
and 4, the orders operated under the Civil 
Procedure Code to re-o])en them, un<l in 
sup[)ort of this argument some reported 
cases were cited which must be briefly 
noticed. ‘ 

The case of Boncharcc Ghosc v. Ain- 
ooddeert Biswas (1) is of no assistance to 
the Appellant. The case had been wrong¬ 
ly remanded by a Subordinate Judge and 
the High Court gave specific directions as 
to how it was to be dealt with, including 
a direction that when the case came 
again before the Subordinate Judge, 
^vith the findings of tho Munsif upon the 
issues sent down to him for trial, the 
Subordinate Judge was to hear the appeal 
de novo. In the present case the High 
Court might no doubt have made a similar 
direction but did not do so. 

In the catees of Mubarak Hussain v. 
Bihari (‘2) and Hialunnessa Bibi v. KaUash 
Chandra Saha (S), it does not appear from 
the reports thai. thero was any adjudication 
by the remanding Judge which would 

(l) 24jy.B 187 (1875). 

(S) I. L. R. 16 All. 806 (1804). 

(8) 16 C. L. J. 258 (1906). 


bind him or his successor at the final hear¬ 
ing. There is n6 doubt that an issue can 
be sent down in such a way that the whole 
appeal remains open. In such a case the 
a.j)))eal will be finally decided on the re¬ 
cord as a whole and it may be possible to 
disregard the issue sent down and the 
finding upon it as otiose. 

I doubt whether the case of Gmiendra 
Nath Bay Choudhury v. Surja Kant Ray 
Vhoudhury (4) goes any further. It seems 
obvious that in remanding a pase an* 
opijih)!! may be incidentally or prov^ional- 
ly expressed which would nti4 amount to^ 
a final adjudication so u^to conclude the • 
parties. 

On the other liand, in Balvant Ram 
Vhnmlra Natu v. Secretary of State (5) it 
^wtts recognised that a remanding judg¬ 
ment may be “conclusive on all-points 
therein s|X}cifically decided beyond |)OS- 
sibility of revision.’’ In Brojo Soondy^ 
Oovsamei; v. Juyyut Chander Dey (6) it 
wa.s held that a District Judge has no 
authority, when bearing an appeal from a 
Munsif ’b decision, to vary or ignore the 
dire<*tions made by an Apfiellato Court of 
co-ordijuite jurisdiction, such as that cf the 
Subordinate Judge. The learned Judges 
ob.servcd :—“ The District Judge in such 
cascH ought to be guided by the practice 
which obtain in this Court, where, when 
one Division Bench sees fit to give certain 
directions, any other Bench before which 
the casilmay afteiwards come on has to 
keep itself within those directions.” This 
case was cited with approval in Jamnujla 
V. Jamikala (7). The cases of Surja 
Din V. Chatter (8) afid Kharag v. 
Durdhari (9) may also be referred to. 

'4) 17 O. W. N. 462 (1813). 

15} 1. L. R. 82 Bott. 482 (1808).^, 

(6) 21 W.B. 18| (1874). ' ‘ 

(7) 1. L. f. 82 Mud. 818, 820 (1808). , . 

(8) I. L tt. 8 All. 766 (1881). 

(8) 1. L. B. 14 AU. 848 (1882.« « 



47 


VoL. XX.] THE CALCUTTA 

^Hiba Lal Pal v. Etbab Mandal. 

Moreover there is a catetia of authorities 
which show'that interlocutory orders may 
be» and often are, decretal and final in 
their character and therefore (subject of 
course to review by a superior Court in 
appropriate proceedings taken before it), 
binding as between the parties in subse¬ 
quent stages of same litigation [Mungul 
Pershad Dichit v. Girija Kant Lahiri (10), 
Ham Kirpal v. Rup Kuari (11), Abdul 
^lajid v. Ahul Aziz (12), Raja Uhup Jndar 
l>ahadu% fiingh v. Bijai Bahadur Singh <13) 
and AJwied. Mmaji Salcji \. Ibrahim 

(14 )J, « , , 

* 'J'he observations in the case of Lachmun 
Pra-md v. Jamna Prasad (15i as to the 
possible difficulty of drawing iij) a final 
decree on the basis of sepai’ate judgments 
delivered at different dates had reference 
to the Citil Procedure Code of 1882. The 
difliculty disappears under the Code of 1008 
which in sec. 2 defines the term preli¬ 
minary decree” and by sec. 07 provides 
that if no apjx'ul is preferred fiom a preli¬ 
minary decree, its correctness cannot be 
afterwards disputed in an apj^K'al from the 
final decree. One test, therefore, which 
may be suggested for the purpose of deter¬ 
mining whether an adjudiciition such as 
that of the 3l8t May 1910, is or is not final 
and conclusive so far as it goes, is whether 
it does or does not amount to a ‘ ‘ preli¬ 
minary decree.” In the case before us 
the order of that date was assumed in 
argument to be merely interlwulory in 
its nature or rather to be nothing more 
than m order of remand.It was appealed 

from as an order of,remand and therefore 

» 

00 } L. a 8 I. A. 12 % ( 1881 ). 

(Ill L. R. 11 1. A. 87 (1888J. 

(IS) L. E 8« 1. A. 22 »t p. 82 (1886), 

( 18 ) L. R, 27 I. A. 200 : 0 6 r. W. N. t 2 

(1000). ' 

(14) L. B. 42 I. A. 01: B. 0.10 0. W. N. 440 
(1916). 

(ia)LI«.B.10AU. 162 (1887). 
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treated as such in the judgment of this 
Court of the 4th June 1912. On that 
footing it vs’ould in our opinion, as we have 
already intimated, be sufficient ^sas:jbhat 
the lower Appellate Court haBCorrectfy 
carried out the directions of this Court ac¬ 
cording to their true interpretation. But 
if it be necessary to go further, I should 
be disposed to hold tlwt the order was a 
formal expression of an adjudication which 
anuuinted to a preliminary decree and that 
no appeal having been preferred from that 
decree as such, the Appellant is now' 
bound by it. 

Tn (he result this appeal must be dis¬ 
missed with C.OKt8. 

Ml'llick, J.—I agree that the appeal 
must be dismissed on the ground that 
^javirig regard to the manner in which the 
remand order of the High Court was ex¬ 
pressed, it was not open to the Subordinate 
Judg(* to revise the decision of his prede- 
(“t's-sor (the remanding Subordinate Jiulge) 
on iasiies Nos. 3 and 4. But even if tJiere 
had been no a])peal to the High Court, the 
Subordinate .ludge was in my opinion not 
bound to i‘e-hear the ]iarfies on these 
issues; for it seems to be well-settled that 
though it is open to a Court to revise after 
renuind interlocutory decisions which were 
made either by itself or by an officer of co¬ 
ordinate jurisdiction yet as a matter of 
practice a < 'ourt will not an<l ought liot to 
do so. howevei' the interlocutory 

decision amounts to a preliminary .decree 
within the meaning of sec. 2 of.Jbe Civil 
PiVHjedure C<k1c the Cofirt is <n .'course 
incompetent to revise that decree till it is 
duly set aside or amended accor d mg to 
law. In the present i^se I would hesitate 
to say that the issues Nos. 3 

and 4 amountO#, ^ decrees. 

Issue No. 4 doies^^ii^l^sidde' any question 
of right. Issttf iSde the 

question of titW:W^^i.i^oS^''iQii^.:l)uias 


*1 
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that decision is subject to the decision of 
issues Nos. 1 and 2 which relate to limita¬ 
tion and non-joinder of parties it seems 
doubtMwhether the remanding Subor- 
2RfflfeiTflftge did conclusively determine 
the rights of the |>ai'ties. But it is not 
necessary to go into this question any 
further because for the reason already 
given the af)])eal must be dismis.sed with 
costs. 

" . Appeal disvii/ised, 


(CIVIL appellate jurisdiction.] 

Appeal from Appellate Dkcree 
No. 1563 OF 191.3. 

Hiranmoy Kumar 
8haha, Plaintiff, 
Appellant, 

V. 

Ramjan Ali Dewan 
and ors.. Defendants, 
Respondents. 

Reii jiidiciitii—Ex jwi tc! itecree for rent — \’ahte 
oft for determin n^ qiieetion of relotiouehfp of ltin>U 
lord and tenant tn ti tuhtequetil swt — I'tetumpton 
of continuance of relationah>p eonclut ue^y e»ta'>lith- 
*d decree. 

A (Icerre for rent passed ex ]>arte is not 
merely an Hon of evidence hut is conclu¬ 
sive ns to the. relationship betu'een the 
parties at the time to vhieh the suit 
referred. 

Under illustration (d) to see. 114 of the 
Evidence Act, it is open to the Court in a 
suhseque.nt suit between the frartics to 
presume that that state of things has con¬ 
tinued. 

This was an ai)ppal from a decision of 
J3abu Bebendra Bejoy Basil, Subordinate 
Judge, Burdwan, dated 2l8t Eebruary 
19] d, Qfii(ming a decree of Babu Benode 
Bdhari Mukerjee, Mnnsif of Kalna, datedi 
80th May 1912. 

The facts of the case matpriftl to the 


reiKirt sufficiently appear from the judg¬ 
ment. 

Babu Khirode N. Bhuiya for the Ap¬ 
pellant. 

Babu D.N. BageJii for the Respondents. 

The Judgment of the' Court was as 
follows :— 

7’hia is a suit for arrears of rent. It was 
necessary for the Plaintiff to establish that 
h(' was the Defendants’ landlord. He 
pro[M)sed to do that by utilizi'ng among 
other.things a decree for rent Vvhich^e 
hiid oiituined in u prioF- suit against the.se 
J lefoiidants. The lower A]>iH*.|latt* Court 
lias jejeeded the decree as an 'item of evi¬ 
dence, apjiarently on the ground Ahat it 
was e,v parte. This is nmnif(‘stl.y erro¬ 
neous. The decree is not nierelv an item 
of evidence but i.s conclusive hs to the 
relationshit) Ix.-tween the partii's at*.trhe 
time to which the previous suit referred. 
I'hat do<‘s not mean that in tlie circum¬ 
stances of this case, if is conclusive as to 
tlur present relation between the |)articR. 
But it is good and valuable evidence in so 
far as it cstaldishcs the relationship at a 
time that has passed. .Its value becomes 
more apparent, when the terms of .sw. 114 
of the Evidence. Act and illustration (d) 
are iKirne in mind which does not compel 
but certainly permits the Court to make a 
presumption as to the continuance of the 
stlte of things. The decree has been ex¬ 
cluded from consideration by the lower 
Appellate C’ourt in error. 

We must therefore reverse the 'decree 
of the lower Appellate C’ourt and send 
back the case in order tha,t it may be deter¬ 
mined according tb law. Costs hitherto 
incurred will abide the result, 

, Case remanded. 


e 


Jenkins, C. J. 

N. R. CHATTBR.7EA, J. 
1915, 

9, June. 

r 



VoL. XX.] 


THE CALCUTTA WEEKLY NOTER. 


• 4y 


COIVIL APPBLLATB JUBISDIOriON.] 

\ Appeal from Appellate Decree 
No. 1646 OF 1^913. 


D. Chatters BE, J. 
Chapman, J. 

1915, 

Heard, 11, May. 
Judgment, 

21, May 


' Nistarini Dasya 
and ors., Plaintiffs, 
Appellants. 

> V. 

Sarat Chandra 
Mazumdar, Defen¬ 
dant, Respondent, 


Oivil Procedure Code (Act J^iVof 188£}, Or. 7, 
X, 10 — Suit initituted hy administratrix lifter power 
at tuck had not))! mistake—Due 

eetre and attrition if must he established — Substitu¬ 
tion o', beneficiaries for administratrix after time — 
iV«w tlaintif—Limitation Act {IX of 1908), 
ere. 92, • • 

I'or a liona fide mishtUr a.<i cotitcmpliiied 
Utf Or. 1, r. 10 of the Civil Proealurc Code, 
it. u wd tteceji.<tary that the party who coin- 
oiittcd it .should have e,rercised due care 
and attentioir. H'/jere // i.s not deliberately 
but honhtly made, the mistake i.s bonu 
fid«. 


II here the widow of a deceased person 
(i was appointed administratri.v of his 
estate until (I's elde.st .son should attain 
majority, and a suit was insfiluled hy the 
widow after the eldest son of (i had attain¬ 
ed majority under a bona iule belief that 
she was competent to sue as administralrir, 
but on discoveriny her mistake, she prayed 
that the three .sons of (J, for whose benefit 
she had been appointed ndmini,stratru\ be 
sub.stituted as Plaintiffs and the substitu¬ 
tion was made at a time when the .suit if 
instituted would have been time-barred. 

Hold— That this was not the addition of 
a new Plaintiff within the meaniny of sec. 
of the Limitation 

Dhi'rm Das v* ^^hama Sindahi (U, 
Hari Saran V. Bh|:wankswari (ij) and 
Peabv Mohan », Narbndra Nath (J) 
referred to. 

(IQ 9 C. W. M. 491 (1906). 

(4) 8 M. I. A. 389 (1849). 

(81 I. L. fi. 16 OaI. 40 1R881. 


This was an appeal preferred on the 28th 
May 1918 against a dwree of liahn Deven- 
<lra Nath l*al. Subordinate Judge; of 
Zillah J'esKore, dated the 17th Eehruary 
1918, reversing a decree of Bahn Aslnitosli 
Mnkherjeo, Munsif of that place, dated the 
18th Deeeinber 1911. 

liabtts lifojo JjoI ('huekcrhully and 
Harendra Kath Ganguly h r the Appellants. 

Babus Sarat Ch. liny Chaudhury, Satija 
Ch. Sinha and Bhudar JInIdar for Ihe Re.s- 
poiidont. 


The JnxiMKNT of-’ imk Coi rt was as 
follows :— 

'J’his aj)peal arises out of a' suit iijion a 
regj.slered bond. The Munsif decreed the 
suit. In tile Court of first appeal the suit 
has been (lisiiu.ssed on the ground of linii- 
talion. The Plaintifl's appeal now lo this 
( ourt. 

The bond was e\<*cutt‘d in (Irtoher 1895. 
the due date hi'ing in .\pril 1900. Tt was 
executed in favour of one (lopal (.Jiandra 
Dey. The suit was brought on the 2911] 
April 1911, shortly before tJie expiration of 
twelve years after the due date by the 
widow of Oopal Chandra Dey u ho had been 
apjiointed administratrix to his estate. On 
the 80th November 1911, tin* nidow pre¬ 
sented a petition supported In an atfidayitii^. 
stating that her pleader had discovered ' 
that her powers as administratrix had come 
to an end before the suit was instituted. 
It af)p<‘ared that uudiT - the Letters of 
Administration her appointment as ad- 
luinistrutri.x was to terminate .^vhen the 
eldest son of (lopal Chfindra Dp^ attained 
majority and this had occurred some years 
firior to the institution of the suit. Rhe. 
)»rayed that the three SiOns of (lopal Chan¬ 
dra I ley who weice liis heirs should be added 
as l^intiffs:^the 
order prayed 

the three Sa PlaintilFs 
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some luoiithfi after the period of limitation 
had expired. 

The order of the Munsif was made under 
cl. 1, r. Jtt', Or. 1 of the first schedule to 
the (’od^f Civil J^rocedure. The Munsif 
held ill the terms of tlie clause that tliQ 
suit had been instituted through a bona 
fide mistake in the name of the wrong per¬ 
son as TMaintiff and accordingly ordered 
that the right ptusons namely the three, 
sons be added as Plaintiffs. He held that 
the suit was not barred by limitation and 
decreed it on the merits. 

The learned Suboi'dinate Judge has held 
in first apfieal that the mistake was not 
bond fide. In his o[)inion bond fide means 
witli due care and attention and he held 
that vt^ith the least care and attention the 
Plaintiff could well understand that her 
jxiwers had come to an end. He inferred 
that the suit must be taken to have been 
institut^ed when the three sons eaine in as 
■Plaintiffs. He accordingly dismissed. the 
suit \vithout going into the merits. 

We gre of opinion that the (.'oi|rt of first 
appeal erred in the interpretation of 
the word bond fide, \^'here a mistake is 
not made deliberately and where it is 
honestly made the mistake is bond fide 
The widow v\ a8 illiterate and pardanashin. 
jrhe eldest son was 26 when the suit was 
brought but it is clear from his deposition 
that he is tud very intelligent. He says 
that for the lust five or seven years he looks 
after his suits and collection of rent but it 
is not said in whose name these suits‘to 
which he refers were instituted. The 
management was really done, it seems, by 
agents. No dishonest motive can be sug¬ 
gested ; the mistake was brought to notice 
by the widow herself. We hold that the 
mistake was bona fide and that the order 
ftdding the three sons as Plaintiffs W'as pro¬ 
perly made under cl. 1, r. 10, Or. 1. 

It is then contended that the pwvisions 

■ w 


MDAB. 

of sec. 22, Indian Limitation Act, apply/ 
w'hich are to the^ffect that where after the 
institution of a suit a new Plaintiff or De¬ 
fendant is substituted or added the suit 
shall, as regards him, be deemed to have- 
been instituted when he was made a party. 
The contention is that even though it be 
held (hat the three sons were proiJerly 
added as Plaintiffs yet, inasmuch as this 
was done after the period of limitation had 
L'xpiivd, the suit must under the provisions 
above referred to, be held to be. barred. • 
In the present case, however,‘when the 
suit wiis originall.y instituted within the 
period of limitation it «\’as* instituted *Sy 
the widow not for her own benefit but as* 
administratrix for the benefit of the three 
sons. They were the real persons through¬ 
out wh(j were to benefit. The change that 
was made after tlu- period of limitation 
w.'is one of form only not of subsftince. 

In the case of Subodini Dcbi v. Ganmda 
Kania Hay (I) it was lu^JId that where 
a suit was oi’iginally instituted in the name 
of a manager and the names of the 
employers were subst^quentl.y substituted 
as Plaintiffs after the period of limitation, 
the .suit was not barred. It is true that 
the decision rests partly on a consideration 
of the wording of the Code as it then stood 
but the learned .liidges say “ The answer 
is that this suit is the original suit and was 
brought ill time.” This is a general 
observation, the principle of which is ap¬ 
plicable the present case, 

In the case of Manni Kamundhan v, 
Crooke (2), where the suit was brought 
originally against^ Miinic-ifial ComnSittee 
represented by the Secretary, instead of 
by their President, as it should have been, 
and where the Plaiiftiff ajiplied alter the 
ex^Hry of the period of liniitation for substi¬ 
tuting the namij^of the President for that 

■ 'V ' ' ' 

U) 1.1* B. -1* h*i. 400 aofl?*. ' 

.3, t. Lt B. 2 Ah. S96 (1870). 
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of the Secretary it was he’^l jthat by reason 
of such substitution the suit could not be 
deemed to have been-" instituted against 
the Municiml Committee when such sub- 
stitution was made. The judgment was 
referred to in the case of Peary Mohan v. 
Narendra Nath (3) in which the learned 
Judges stated the rule to be that where 
relief is originally claimed against a party 
who hasito be represented by some fjerson, 
the proper representation of that rjarty sub- 
sequeiitly ^hade has not the effect of adding 
a “ new defendant ” to the suit. We are 
of'tipinion tliaUa similar princi])le is appli- 
({al)le to a case sucli aft the present where 
by a bond fide mistake it i.s erroneously 
supposed that a Plaintiff should be repre- 
sented*in a particular way and subsecpiently 
the Plaintiff is permitted to rectify the 
mistake ;i>nd apix^ar j^ersonally. This is 
not the addition of a new Plaintiff within 
the^nieauifjg of sec. 22 of the Ijimitation 
Act. 

That in matters of this kind the sub¬ 
stance is to be looked to rather than the 
form be apparent from the judgments 
of the Privy Council in the cases of 
DHurrn Das v. Shavia Suiidari (4> and 
Hari Saran v. lihubaneswari (5). In both 
these cases a minor was treated as if he 
had been a party to the litigation, although 
in fact he never had been made a party and 
the litigation had been prosecuted by his 
mother in her personal capacity. “ The 
suit must,** their Lordships say in the first 
case, “ be considered to have been prose¬ 
cuted,by her in her na.me for the minor’s 
benefit.” kBo, in the present case, the suit^ 
must be epR^dere^^^ jjiave been originally 
instituted by the for the benefit of 

.,her sons and there wa« thus no introduction 

ts) s 0. w. H.ims).. 

<«) 3ic.i.A.8a»<tt«a). 

L U R. 1« Oftb iO (1888). 


of new IMaintiff when the sons were 
brought on the recoi*d. 

Wc, hold that the suit was not barred 
by limitation. We set aside the judgment' 
and decree of the learned S'.;^rdinate 
Judge and remand the case fur disposal on 
the merits. Costs to abide the result. 

Appeal allowed. 
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Appeal from Original Decree 
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Mookerjer, J. ' 
Beachcroft, j. 
1914, 

Heard, 11, 12 and 
14, August. I 
Judgment, 

17, August. . 


Lore Nath Singh and 
ors., Defendants, 
Appellants, 
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Dha&bshwab Pbrsad 
Nabayan Singh, 
Plaintiff, Respondent. 


Partition $utt for, by eo-thwer—Suit if mam- 
tainable without proof of actual qjr eonstruetivt 
po$titnon~ Possestion by ro aharor if and when may 
be adverae—Eeidenca naoeuaru to eatabliah adverse 
poaaanion by co-tenant—Ouatar of co-tananl how 
may be effected to create adverae poaaeeaion—Land 
Regietratioa Act, regietratian of name under, effect 
of, if noceanarily impliea poaaeieion—Partition at 
diatinguiahed from ejeetmant—Costa in partition 
suit btj ore preliminary decree when Defendante aw* 
eetafuUy conteaie Plaintff'a claim for partit 'on. 


The Plaintiff sought partition of an 
estate of which he ehiinied to own an one 
anna share by purchase. He alleged that 
after his purchase he had his name reflfW- 
tered under the Laud Acquisition Act in 
place of his vendor and was in possession 
since the dale of his purchase. The hnwer. 
Court found that the PhirUiff w^ m ^s-^ 
session of his share and tmde apr$limihaf% 
decree for partition. The jCefmdmU ap¬ 
pealed. 


Hold —That general rule 

the possession deemn- 


ed adverse to 

ence of the rele^^^ ^ ... ^ 

preclut^pne dn 


daW not 
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adverse possession in fact as against the 
other co-tenants; and though the co-ienan! 
enters in the first instance without claim 
ing adrersely his possession afterwards mag 
become t^erse. 

In order to render the possession of one 
co-tenant adverse to the others not only 
must the oceupanry be under an exclusive 
claim of ownership in denial of the rights 
of the. other co-tenants, htd such occu¬ 
pancy must have been made known to the 
other co-tenants cither by express notice 
or by such open and notorious acts as must 
have brought home to the other co-tenants 
knowledge of the denial of their rights. 

The evidence to show adverse possession 
by one co-tenant must be much clearer than 
between strangers to the title and the 
hostile intent of the co-tenant in possession 
must be shown by unequivocal conduct. 

The ouster of the other co-tenants in 
order^to render ih^ possession adverse need 
not be by violent or intimidating expulsion 
or repulsion ; nor need notice of the adverse 
holding be actually brought home to the 
other co-tenant by personal or formal com¬ 
munication, but it is sufficient, if the con- 
trary is not proved, that the circumstances 
show that such knowledge may reasonably 
be presumed, 

Held —That the registration of the 
name of a person under the Land liegis- 
tratwn Aet is some evidence of possession 
but the weight to be attached to this fact 
must depend upon the circumstances of 
each case. 

The fact that the Plaintiff was able to 
gel his name substituted in the place of his 
vendor docs not necessarily show that he 
is in possession of any share of the estate. 

Tdiat The Plaintiff having failed to prove 
that he had possessiem actual or eoftstruc- 
tive of any share of the disfruted pf^perty 


was not entitle4 to maintain a suit for 
partition. 

That the remedy of the Plaintiff was 
by a suit for joint possession and partition 
and on the plaint in a suit so framed court- 
fees must be paid ad vaJorteni. 

That partition is not a substitute for 
ejectment because partition implies an 
existing joint possession and enjoyment to 
he converted into possession in severalty. 

That although ordinarily in /i suit for 
partition pure and simple the pdrtu’s have 
to bear their otvn costs of the^suit tip to tj^c 
stage of I he preliniinariff decree the Plain¬ 
tiff must in this ease pay the. costs of the 
I defendants who have succcssfull y contest¬ 
ed his claim for partition. • 

Tliis wasf an a})|)eal from a decision of 
Babu Siisi Bhusiin Sen, Subordinate Jnd|?e, 
(laya, dated lUh .June 1912. 

Th<‘ faels of the <*iise will a])|)ear fi^in 
the judgment. ,t 

Dr. Pash lichary (those, Jiubus Jogesh 
Chandra Hoy and liankim Chandra 
Mukherjec for the Appellants. 

Mr. S. P. Sinha, liabus Vmakali 
Mukherjec, Mari Bhusan Mukherjec, 
(ianesh Dutt Singh and Ambika Pada 
Choudhuri for the Kespondent. 

The Judgment ok the Court was as 
follows 

This Aj^ieal is direeted against the pre* 
liminary decree in a suit for partition of 
joint property. The subject matter of the 
litigation is Village Fasraila, an estate 
which bears No. 2662 gn the revenue rolls 
of the Collector of Gaya. The case for the 
FJaintiff is that one Oomti Koer had an one 
anna share in this estate in res{>ect w'here- 
of she was roistered under the liand 
Kegistration Act, that on the 12th January 
1010, she conveyed her interest to him for 
a consideration of Us. 3,500, that«he has 
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gt)t his name substitj^ted in the f>lace of 
that of his vendcir in the register, and that 
he has been in posaession since the date of 
his purchase. He consequently seeks 
))artition of the estate, so that separate 
lauds may be allotted to him in respect of 
his share. Th(‘ Defendants resist the 
claim on the ground, amongst others, that 
neith<,‘r the I’laintiff nor his vendor hatl 
any title to the pro[)erty and. that, in any 
view, the Plaint iff <!an not sue for partition 
as he/was not in fKissessioji of his alleged 
sha»;p at the date of the institution of the 
suit. On#these pleadings, six issues were 
framed of which’the first tv\o r.iised the 
(piestion whethcT the Plaintiff had posses¬ 
sion of the shar<‘ sought to be partitioned 
and whether the suit v\as maintainable. 
The other issues raised the question 
of tjtle and limitation, 'riu- trial was 
-not restrictc'd to any special issue, so 
far as we can gather from the order- 
sheet. The Subordinate .Indge, Jiow- 
evt'r, has dealt with the ease in hi.s 
judgment, a.s if only one issue had been 
raised, namely, whether the Plaintiff' was 
in possession of an on^^ anna share. On 
this question he has found in favour of the 
Plaintiff and has made a preliminary decree 
for partition according to the shares stated 
in the plaint. The Defendants have a)>- 
pealed to this Court, and have contended 
that, on the eviden<H5, it should have been 
held that the Plaintiff w^as not in posses¬ 
sion qf his alleged share, and tin’! suit for 
partition should consequently have been 
dmmissed. The first ixiint for investiga¬ 
tion is, whether the IMaintiff was, at ,thc 
date of the suil, in jxjssession of the shari* 
of the estate claii^ied by him. 

The oral evidence adduced by the Phiin- 
.tiff to prove bis ^)08tM,>a8ion is extremely un¬ 
satisfactory, The first? witness who pledg¬ 
ed his oath in supfiort of the allegation 
th%t the Plaintiff was in {lossession of the 


share purchased from Gumti Koer, had no 
concern with the village, and was a casual 
visitor though he gradually committed hinr- 
.self to assertions that he had seen the 
collection from tenants aiul .lafll even super¬ 
vised them. Th<‘ Plaintiff does not, how¬ 
ever, produce any collection papers and the 
tenants from whom rent is said to have 
been collected have come forward on the 
side of the Defendants to deny that they 
ever paid rent to the Plaintiff. The second 
witne.ss who alleged that lie actually col- 
U'cled rent from Imiants named by him is 
etpially unreliable, lie does not jmiduce 
etdleelion napers, whieli, if he is to be 
believeil, were actually prepared. He ad¬ 
mits lhal he was imprisoned in a criminal 
ea.se. The third and last witness is a soli¬ 
tary tenant who alleges that he and others 
pay nud to the IMaintiff. This evidence 
in its sum-total is not very convincing jind 
is valueless when <*onti«a8ted with the 
evidence on the .si<le of the Dt'femlanls. 
Five of the tenants mentioned by the 
witnesses of the Plaintiff depose that they 
have never ])aid rent to the I’laintiff. 
I'hey are supjxirled by the potirnri who 
proves collection of th(> entire rent oil 
heluilf of the Defendants from the tenants 
and produces collection papers to corro¬ 
borate his story. The genuineness of 
tht'se papers does not appear to have been 
seriously <*ontested in the Court below. 
M’he oral evidence, as a whole, negatives 
the asstu'tion that the Plaintiff wa.8 in jkis- 
se.'-sion of a share of the estate. 

Th»' coia hision derivable from the oral 
evuleiKv accoitls witli the indication fur¬ 
nished by the fact of two criminal cases. 
I’he puifhase by the is, dated the 

l"2th .Tanuarv 4^10, and aiii?'order by the 
Kevenue Ai|^oritie$ is made on the 21st 
NMiveniber panic in 

the place But dis¬ 
putes artWQ, the .plaintiff 
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and the Defendants, with the result that 
proceedings were instituted under sec. 144 
of the C^riuiinal IVocedure Code, on the 
•23rd December J910^ On the *3.5th March 
ion, the ^iagistrate held that the 
y.eniindary kiK'hari to wliich the'dispute 
related, was in the |X)sse88ion of the De¬ 
fendants. About the same.,time, one of 
the men under tlie Plaintiff, instituted a 
case against the present Defendants under 
secs. 147 and 379 of the Indian .Penal Code, 
arising out of a dispute as to possession of 
some khud khast land in tbo village. On 
the 24th March 1911, the Magistrate held 
that there was great doubt whether the 
master of the com])Iainant had any land in 
the village, and refused to take steps 
against the accused. The present suit, it 
is significant, was instituted immediately 
afterwards on the 31st ^^ay 1911. 

On behalf of the Plaintiff it has been 
strenuously argued, however, that the pos¬ 
session of the I’laintiff is proved by the 
circumstiuices that his name was register¬ 
ed under the J.and Kegistration Act. In 
supfjort of this [xwition, reliance has been 
placed ii|K)n the cases of Hum Hershad v. 
Lakhpnfi Kovr (1) and .ShyavUi Sundari v. 
Muhnmed Zurif ^2). It may be conceded 
that the registration of the name of a |)er- 
son under the Land "Registration Act is 
some evidence of possession but the weight 
to be attached to this fact must depend 
u^xm the circumstances of each case. In 
the present inslance, the name of the 
vendor of the Plaintiff was on the register, 
and consequently, under sec. -TO of Act VIT 
of 18/0, iiolice would issue to the trans- 
^ ferer alone when the Plaintiff applied to 
have his own name substituted. There 
is nothing to show that the Defendants had 
notide of the application by the J^laintiff 
or opijortuni^ Jo contest it. We know, 

(ll l». B. so I. A. 1 ! «. C. I. L. R. so CU. 

3S1 ; 7 C. W. Sr. 162 (1802). 

. (8| eC. IaJ. »t(S4*(l907}. 


on the other hand, ^^at when the Plain¬ 
tiff attempted to obtain a footing in the 
village purchased by hiin, the Defendants 
offered resistance, leading to criminal pi-o- 
ceedings which terminated in their favour. 
Th(‘ mere fact that if the Plakitiff were to 
sue the tenants for rent, they might have 
no defence to the claim in view of the 
pi<n isions of sec. 78 of the Land Registra¬ 
tion Act and see,'00 of the Bengal Tenancy 
Act, does not show* that the Plaintiff had 
possession at the date of institution tjf ^th'e 
suit by n'coipt of rent from the tenajits. 
We hold accordingly ^hat the fact that the 
Plaintiff has been able to get his name 
substituted in the place of that of his vendor 
does not necessarily .show that he is in 
|K).ssession of any share of the estate. * 

Tt ha.s finally been argued on behalf of 
the TMaintiff that inasmuch as, he is % co- 
sharer with the Defendants in re.syx;ct of 
the property in suit, he must be deemed 
in possession through the latter, because 
there can pririui facie be no adverse |X)8- 
session between (x>-tenants. In support 
of this pro|K)sition, reference has been 
made to the cases c/f iJaroda v. Amroda (3), 
fftipun V. Manavihram (4), Ujalvi v. 
Unmkanta (6), Jogeiidra Nath v. Baldeo 
{()) and Hanhi fikusan v. Jotindra Nath <7). 
This fX)sition has been controverted on 
behalf of the Defendants, and it has been 
contended that there may be adverse pos¬ 
session by one/tenant in common against 
his cortehantsf if there is exclusidti or 
duster, and that whether there has been 
exclusion or. ouster in any concrete cas^ 
must be determined ih view of the rela¬ 
tionship of the parties, theit position, the 

8 0. W. 774 (t8«l1.. 

^ (it t. ti. B. SI li«a. ]08 (1887), 

(0) *0. W. N. S8« ■.«. I. L. B, 87 OaL 878 . 

(1804) • 

(1) t L. B. 80 0*1, 881 j 1.0. IS a;#i W. 187 . 

(1807). ' 

(7) i. L. R.8 BOm1.«81 (1811). * 
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mode of life in the particular community 
to which they belong* the character of the 
property and other circumstances of a like 
nature. In support of this }K)8ition, re>liance 
has been placed upon the cases of Banda- 
charyya v. ^hriniwasacharyya (8), Ganga- 
dhar v. Pardshram (9), AmriUi v, Shridhar 
(W),Ayenenun8a v. Isuf (IJ), Doe v. 
Prosser (12) and Culley v. Doe (13). We 
are of opinion that th(> pro]K)sition for¬ 
mulated on behalf of the J’laintiff is too 
widely stated an<l is not suj)poi’ted by the 
easels «ted. 

E^ery co-tenant has the right to enter 
into and occu|fly the common property and 
every part thereof, })rovide.d that in so 
doing he does not exclude his fellow-tenants 
oi* otherwise deny to them some right to 
which they are entitled as co-tenants; and 
they, on their part, may safely assume, 
until ^something occurs of which they must 
i#take notice and which indicates the con¬ 
trary, that the fwssession taken and held 
by him is held us a co-tenant, and is in law 
the pos.He8sion of all the co-tenants, and 
not adverse to any of them. It cannot be 
questioned however, that one co-tenant 
may oust the others aud set up an exclu.sive 
right of ownership in himself; and an open, 
notorious aud hostile ).x>ssession of this 
character for the statutory ])eriod will riix'u 
into title as against the co-tenants who 
were ousted. Thus, although as a general 
rule, the jwssession of <»ne co-tenant is not 
denied adverse to the other co-tenants, the 
existence of the relation of co-tenancy does 
not preclude' one ct)-tenant from establish- 
^ in^ an adverse possession in fact as against 

A 

(8) » Bom L. B. 743 0008}' 

(01 L t. tt. 20«Boa. 800 1 8. a 7 Bom. L R. 

m (1008). 

(10) 1. U B. 88 Bom. tll7 : 8. o. 11 Booa. L R 
81 (1008). « 

(111 10 a W. 840 (1013). 

(13) 1 Oow{i«r 317 (1774). 

, (18) 11 A. • H 1008, ION (1840). 


the other co-tenants; and though the co- 
tenant enters in the first instance without 
claiming adversely, his possession after- 
w'ards may become adverse. In order to 
render the |)os.session of onqgpo-tenant ad¬ 
verse to the others, not only must the 
occupancy be iindcr an exclusive claim of 
ownership, in denial of the rights of the 
other co-tenants, but such occinxincy must 
have been made known to the other co- 
tenants, either by exj>ress notice or by 
such o|)eu and notorious acts as must have 
brought home to the other co-tenants 
knowledge of the denial of their rights. 
The same principle is involved in tlie 
familiar statement that to enable one of 
.several co-tenants to acquire title by ad¬ 
verse possession as against the others, his 
possessior) must be of such an actual, of)en, 
notorious, exclusive, and hostile character 
as to amount to an ouster of the other co- 
tenants, that is, must have been su<‘h as 
to render him liable to an action of eject¬ 
ment at the suit of the co-teua>its. No 
comprehensive formula can be framed to 
test whether the |K)ssession of a co-tenant 
in a particular ca.se is advc'rse to the other 
co-lenauts. IBut it has been stated that; 
the evidence to show :i(h «*rse possession by 
one co-tenant must be iiitudi clearer than 
betw'cen stranger.s to the title, and the 
hostile intent of the co-tenant in iwssession 
must he sht'vn by unequivocal conduct. 
It is indisputable that acta which might 
p)o|)erly be held to show' adverse posses¬ 
sion as Ix’tween strangers, dq pot neces¬ 
sarily have such effect as between tenants 
in common ; acts of ownership by cme co- 
< tenant may not in t.h^xnjstelyee(«inoikit to 
the disseisin of tbe othen.^le^Rn^ and 
may, indeed, show a 

consistency ‘But tlie 

ouster of ojedeir to 

render the 
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pulsion: nor net'd notice of the adverse 
* holding bo actually brought home to the 
other co-tenant by personal or formal cotn- 
inuTiication, but it is sufficient, if the con¬ 
trary is not j®j)ved, that the ^dixjunistances 
show that such knowledge, may reasonably 
be ])reaumed. From this i)oint of view', 
it has been maintained that sole pixssession 
by a co-tenant becomes adverse to his 
fellow'-tenants by his repudiation or dis¬ 
avowal of the relation of co-tenancy 
between them : and any act .or conduct 
signifying bis intentiotj t<» hold, (wenpy 
and en/t)y the premises exclusively and of 
which the tenant out of possession has 
knowledge or of which he has siithcient in¬ 
formation to put him upon empiiry, 
amounts to an oiister of tlie co-tenants : lull 
what is essential is that the overt acts 
which constitute a definite and continuous 
assertion of an adverse right must be of an 
unequivocal cbasacti'r, clearly indicating an 
assertion of ownership of the premises to 
the exclusion of the riglit of the (jthor co- 
tenants. No useful pur|K)se would be 
served by an elaborate analy.sis and 
examination of the various cases in wbicJi 
those iirinciplos have been‘ajiplied ; but 
reference may be made to the more im- 


send’a ease (28), Doe v. Taylor (24) 
Hovenden v. Amw^ey (25), Thomas v. 
Thomas (28) and Corea v, Appuhaniy (27). 
Among recent cases in Indian C’ourts, re* 
I'erence may, in addition to the cases already 
mentioned, be made to Amrita v. Sridhai 
nO), Jihaiji V, Haji Maiya (28), Jog Jivah 
V. Bai Amba (29), Tajuddi v, AU Sahil 
(80), Bellani v. Chinnamal (3.1), Chiranp 
v. Nothin (82), Parbati v. Ram Prosad (33) 
IJar Charan v. Bindu (84), Mihin Lai v 
Badri Prasad (85), It:ij Bahadur Bhara\ 
(8()>, Muhammad v. Nafhu (8T) am? Faiz- 
uddin v. Piuju (.’W). ^ ^ 

^’ested in the light of tMbse principles 
the contention of the I’laintiff that even il 
file Defendants be found to be in excliism 
possession of the pro])erty, tlieir possesskn 
must be deetned to be on his behalf ir 
respect of bis share, proves wholly ground¬ 
less. 

'I’lio case for the Plaintiff is that he was 
ill possi'ssioii of his share. That case haf 
completely failed. The ixisscssion of hi^ 
shaie liy the Defendants (assuming tliat lit 
lias acquired u title thereto!, is presuma¬ 
bly lulversi' to him : w’hen the sjKicific cast 
made by him has failed, he cannot turr 
round and contend that the Defendant.« 


[xirtant amongst them. Doe v. Prosser 
(12),Tl'//imc V. Sfyait (J4), Holt v. 
Ilorrorfis- (15i, i’ulley v. Doe (18), Thorn¬ 
ton v. France (10), Draper v. Latrley (17), 
Hollin V. Hobday (IH), Banders v. Banders 


(10) 1. L. R. 83 Botu. 817: s. c. 11 Bom. L £ 
61 (1908.' 

(28) 4 Leoo. 62. 

(247 6 B»r. k Ad. 676 (188$. 

(95) 2 Sob. and Lap. 662 (1806). 

(26) 2 and J. 79 <1866). 


(19), Burroughs v. MeHUjht (20), Murphey 
V. Marpheij (2D, D<>e v. Bird (22), Toicn- / 

(12) 1 Cowpor. 217 0774), # 

(18) 11 A. k E. 1008, 1014 (1840). v 

(14) 2 Phil. 303. 

(16) 1 C. & K. 666 (1844), 

(16) [1897] 2 q. B. 143. 

(17) 18 Q. B. 964 (1834). 

(18) 81 W. B. Eng. 9 (1882), 

(19) 19 Ch^D. 878(1881). 

(20) 1 9. A L. 290 ; 7 Ir. Eq. R. 49 (ig*)). 

( 21 ) 16 Ir. 0 , L. B. 206. 

( 22 ) 11 Eaat 49 ()80»). 


(27) <if|2] A. C. 280. 

(28) 14 Bom. L. B. 814 (1911). 

(20) I. L. B. 26 Bom. 862 1 a. c* 8 Bom. h B. 
47 <1900). 

(gii»«|lJW.WN.861. 

I 8 I) 1. L. R. 24 Mad. 441 gffOl). 

(82) 4 All. L. J. 676 (1207). 

(38) 6 All. L. J. 611<i«68). 

(84) I. L. R, 82 All. 889: 8. o. 7 All. L. J. 296 
(lOlOV 

(86) I. L. R, 27 All. 466 (19061. 

(66) T. L. R. 27 IXL 848 (1904). 

(87) 10 All. L. J. 60 (1012)„ 

(88) 20 I. C. 684 (1018). 
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w«flre in occupation on kis behalf and for 
" his benefit. ‘ He does not belong to the 
same family as the Defendants, and no 
conceivable hypothesis has been suggested 
in support of the view that the possession of 
the Defendants was i>erruisKive ; there was 
no. fiduciary or quasi-fiduciary relation 
between the ]iai'ties. M^e hold, accordingly, 
that the I’laintiff has failed to tuove that lie 
had ix>ss(^t8sion, actual or constructive, of 
, any share of the disputed profcrtv. He is 
'conseqm^tl.y not entitled to iiiaintain a< 

, suit fo» partition. Bidhata Boy v. Uam 
Cfmritar Hof ,ln that case, it was 

• t>ointed out that the fundamental rule is 
tha*t |>artition is not a substitute for cject- 
luenj^, because partition implies an exist¬ 
ing jaoint jKissesaion and enjoyment, to be 
converted into possession in severalty. 
The remedy of the Plaintiff is b.v a suit for 
jmnt possession and partition, and on the 
(naint in u suit so franKMl, C'ourt fees must 
be paid ad valorem. 

The Plaintiff has, as a last resort, prayed 
that if the t'ourt should hold that he was 
not ip |)osHesiiion at the date of the suit, 
he may be permitted to amend the plaint. 
This application, as we have already in¬ 
timated to the paities, may be granted but 
onl.y on terms as to |)ayment of costs. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside, and the case remitted to him. The 
Plaintiff is allowed leave to amend the 
'* plaint according to his prayer in the peti¬ 
tion firesented to this C'ourt, copy whereof 
will, be forw'arded to ^ the Court below. 
But the Plaintiff will have this indulgence 
only on condition tb(it he defiosits in th^ 
Cottrt below, to the credit of the Defen¬ 
dants, the doists incutTed by them up to 
tbia stage in both Courts. The deposit 

ifiuat be made within on^ month after the 

, , 

19 a viti h. lit: A c. a 0. L i. 8<!t 

♦ iiwfu 


arrival of the ixicord in the Court below has 
been notified tp the I’laintiff. If the 
dc|)osit is not so made, the suit will stand 
dismissed with costs throughout. If the 
deposit is made, the ]ilaint willSffic amend-' 
cvl, and the Defendants will be allow'ed to 
file a fresh written statement; the issues 
wdll also be re-setlle.d, and the suit w’ill 
then be retried on fresh evidence to be ad¬ 
duced l).y both parties. 

As ri'gards the amount of costs allowed 
by the lower Court, we observe that the 
hearing fee lias been calculated on the 
basis of the value of the entire estate. The 
controversy between the parties, however, 
wlaiod really to an one anna share, and the 
hearing fee will be reduced accordingly. 
The hearing fee in this Court is assessed at 
twenty gokl mohurs. Although, ordinari¬ 
ly, in a suit fur partition, pure and simple, 
the parties have to bear their ovvn costs 
of the suit uj) to the .stage of the prelimi¬ 
nary decree, the Plaintiff must, in this 
case, pay the costs of the Defendants, who 
have succt^ssfully contested his claim for 
paitition, Noit'ab Dildar Alt v. Bhoicani 
(40), Batya Kumar Satya Kripal (41) and 
Landell v. Baker (42). 

'The amount of costs payable by tbe 
I'laintiff to tbe Defendants under onr order 
will be 8^»ecifi<‘d in the tl(*cree of this Court. 

Appeal allowed. 

(40) 6 O. L J 642 (1907). 

(41) 10 C. L. J 508 (IW9), 

< (42) L. R. 6 Kq. 268 (166)^ 
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Appeal from Order 
No. 397 OP 1914. 

Mookbrjee, J. j Kali Gbabam Nath 
Beachor(^, j. and anr., Decree-holders, 
191^ Appellants, 

Heard, 19 and v. 

20, July. SUKHODA SUNDABI DeBI 
Judgment, and others, Objectors, 

2, August. I Bespondents. 

Cipil Procedu^ Code {Act V o1 1908), tee. 47— 
Sttit for money—Death of Defendant during suit 
leoning Wilt — He%re eubitituted in ignorance of 
WUl and deetee againet heire—Execution ogaintt 
eetate—Objection by executor uphrid—Executor, 
if bound — Appeal—Remedy of decree-holder—Suit 
upon judgment, if liee—Limitation Act {IX of 
1908), Sch. I, Art. 188. 

M, the Defendant in a suit for recovery 
of money having died during its pendency 
leaving a Will whereby he had appointed 
\he wives of his sons executrices to his 
estate, the f'laintiff who was unaware of 
■he e.r,istenc€ of the Will substituted his 
ous m' his place on the records without 
tbjection, and got a decree. Execution of 
he decree against the estate of M was 
opposed by the executrices : 

H<»!d —That the executrices were not 
mind by the decree and the decree could 
foi be executed against the estate in their 
I'jnds. 

QuiiTe.— Whether the order of. the exe~ 
eiiting Court dismissing the iipplication 
on the objection of the executrices was 
not an order under sec. 47, merely bexauthg 
I he rxi eutrices could not in popular ^an- . 
yiiage br railed representatives of the sons 
of the deceased debtor. 

J hat the executrices ufere ' not 
representatives of the judgment-debtors in- 
dsmtich as they were not bound by the 
decree. 

^ • • 

1 hat the remedy of ■ the decree-holder 
was either <'i) to have the decree vacated, 
the suit restored, the executrices brouahi 


WEEKLY NOTES. [Vol, XX. 

on the record and a new decree made ' 
against them; or«<ii) to institute a suit on 
the judgment and obtain a decree thereon 
against the executrices. 

AsiiiBHi'KAN r. Bfxaram (4) and j^o- 

si'NNo Chandbr V. Kbisto Chaitanya (6). 

Quajre. —Under what circumstances O'* 
suit lies upon a judgment passed by a Court 
in British India. 

Where a Court of competent jurisdiction 
has adjudicated a certain sum to be due 
from one person to another, a It^al 'obli* ’ 
gat ion arises to pay that sum, on which an 
action to enforce the judgment may be 
maintained provided the^udgment cannot , 
be enforced in some other way. 

The Limitation :lct cannot give rise to 
a cause of action where none exists in¬ 
dependently of the provisions thereof. 

This was an apj'>eal preferred on the ‘28th 
July 19N against the otder of (i. B. Mum- 
ford, Esq.. District Judge of Zillah Dacca, 
dated the ICth March 1914, affirming the 
order of Babu B. Cihatak, Munsif, 3rd 
Court at that place, dated 3rd January 
1914. • ^ 

The facts of the case will appear from 

the judgment. 

liabus Satis Chandra (ihosh and Smriiish 
Chandra (ihosh for the Appellants. v . ' 

Babu Upendra Lai Hoy for the 

}w>ndents. , 

'I'he Jri|(iMENT of the ColiBT was as 
follows:— 

This is an ap|)eal by the decree-holders 
an order in OBeoution proeeedmga* 
and iliiiatrates whal been often stated 
before, that the Jii^ufties ,af a 
begins when hp has few deptw* 

On the 16th Sepfcembaf. 
lants instituted a auit Mahim 

Chandra ■';fop,..,Dec^ai!f,_,;pf a;, 

(4) 

t5II.L.A oyit: BiS fltm. ^ 
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' la^ sum of mone;^. During tbe pen¬ 
dency of the suit, the Defendant died on 
44ie 27th November 1911. On the ap]>li- 
cation of the Plaintiffs, the three sons of 
the deceased, who were ostensibly his 
heirs and representatives were brought on 
the record in his place. They did not 
object to the adoption of this course. The 
case was tried on the merits, and on the 
8th M^y 1912 a decree was made against 
the persons supposed to be the heirs and 


whether the order of the primary Court 
was appealable or not, depends upon the 
question, whether the decree is capable of 
execution against the estate in the hands of 
the executrices; if the latter are represen- 
tative.s of the i)arties to the sui^ the order 
falls within the scope of sec. 47 of the (’ode 
and is appealable as a decree; if they can- 
pot be deemed such representatives, the 
order is not covered bv that section and 
cannot be challenged by way of appeal. 


• representatives of the original debtor. The 
decree’di^cted as usual that the judgment 

. debt bfe realised out of the estate of the 
deceased in* tha hands of the substi- 

• tuted Defendants. On tlie 9th June 
1913, the decree-holders applied for exe- 
cutiqn of their decree, and notices were 
duly issued. Thereupon the wives of the 
three sons of the deceased intervened, and 
stated that execution %ould not proceed as 
^ahim Chandra, their father-iu-law', had 
made a testamentary dis|)osition of his pro¬ 
perties on the 1st May 1911, whereby they 
had been apprunted executrices. They 
alleged that the Will had been duly proved 
in 1913 but that the probate had not been 
actually issued, as the question of valuation 
of the estate was still under investigation 
by the (’oHector. The Court held that the 
decree had been obtained against |)erson8 
who were not the true representatives 


We may at the outset deal with a narrow 
ground assigned by the Respondents in sup¬ 
port of the view that the executrices are 
not re})resentatives of the parties to the 
suit; tlu>y have argued that they are the 
representatives of the original debtor, but 
are in no sense r<‘presentativea of the sons 
of the debtor, who were brought on the 
record of the suit as his successors-in-in- 
terest. This contention is based on a 
limited view of tbe meaning of the leriu 
“ representatives.” The sons of the 
deceased Defendant were brought pn the 
record as his ropresentatives-in-iuterest; 
they were unquestionably his representa¬ 
tives to all appearances; the Will had not 
been proved at that time, nor were the^ 
Plaintiffs even aware of its exi.stence. Cma- 
secpiently they w'erc the only persons who, 
could be brought on the record as the suc- 
cessors-in-interest of the deceased, Siiice 


of tile deceased debtor and could not be 
executed against the estate in the hands 
of the executrices. The application for 
execution was consciptently dismissed. 
Tho d^ree-holders appealed to tbe District 
Jii4ge but tile apfieal jbas been dismissed 
m incompetent. ,The decree-holders have 
.mm appetided to this Court and have con- 
ti^dk»d that tile ap|»eal should havo been 
hdard on the merits by the District Judge 
an^ i^xecution atiowtii^ against the estate 
irtv the ’ hahdi j | ^ the.' fexecutrices. It is 
, ’ that 'tSf'j&iswer" to' the question, 


then the Will has been proved, and the 
probate, by a legal fiction, takes effect 
retrospectively from thte^ date of the 
death of tiie testator, CoD^tet^neptly 
the estate which W'as th^ Of^hsibly 
represented by*the sems and^ 
tiio deceased is now the 

executrices. Wi^oui of 

language, the <fi»u<n- 


are represontp^|:;'!^.^ti^O' ijjjirilos^' the 


suit who we^lll 


,boforii the Uohrt 
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■may in this conn(*ction be made to the deci¬ 
sion’in Preinuioyi v. Priyanath <1) where 
an analogous question arose tor considera¬ 
tion. There a Hindu widow had instituted 
a suit as representative of the estate of her 
husband; on her death during the y)endency 
of the suit, the reversionary heirs were 
brought on the record. It was contended 
that they were not her representatives, as 
they derived title not from her, but from 
her husband. This contention was nega¬ 
tived, and it was ruled that as the widow 
and the reversioners successively repre¬ 
sented the same intere.st, the reversioners 
might be treated as representatives of the 
wi<low, VN'^e are, therefore, not prejvired 
to hold that the order of thi' primary Ct)urt 
is beyond the scope of sec. 17 merely be¬ 
cause the executrices cannot in pof)iilar 
language be called representatives of the 
•Mis <rf the deceased debtor. Whether 
tiiey can be deemed representatives of 
fwacties to the suit or not, depends, in our 
opinion, u|;x}n the answer to a more funda- 
mentaf question. 

It was explained by a Full Bench ot 
this Court in Ishatwhamha v. Beni Madhab 
(2), that the term represenyitive includes 
not merely a legal representative such a.s 
heir, executor or administrator, hut also 
a represeiitative-in-interest, that is a repre¬ 
sentative of the decr(*e-liold(T or judgment- 
debtor who so far as such interest is con¬ 
cerned is bound by the decree f (hilzari Lai 
v. Madho Ram (3) ]. We are thus brought 
back to what must he d(‘emed the rhot of 
the matter in this case, namely, ijire tKe 
executrices bound by Ihe decree? We are 
of opinion that the decree jis it stands'ban- 
nol be excxaitcd against the estate in 
hands and that the remedy of the decree- 

(1) I. L. R. as Ctk\. «86 08»«-. 

(*> J Q w. N. SS: c. I. L. B. 24 Ckl. 

* 82 (]896>. 

(8) 1. L. R. 26 All. 447 (1904>. 


holders is, either, to have the decree 
vacated, the suit testored, the executrices 
brought on the record and a new decree 
made against them, or, to institute a suit 
on the judgment ami to obtain a decree 
thereon against the executrices. This is 
clear from the decision in Ashibhusan v. 
Pelaram (4). There a decree had been 
obtained for mesne profits against an allege 
ed adopted minor son as the representative 
of the wrong-doer. The adoption was sub¬ 
sequently declared invalid, wher{ni>x)n the^ 
decree-holder sought to proceed rh *execu- 
tioii against the real representative.'It was 
ruled that the decree-hol<fer c^uld not pro¬ 
ceed againsi the judgment-debtor on the 
lecord as he had not received any assets of 
the wrong-dcK'r ; nor could he ask the Clourt 
to substitute the nanie of the real represen¬ 
tative in the decree, because the restilt 
wouhl be really a decree in hi8 favour 
against such ref)reseritHti\*e. At the san^ 
time, it is clear that a suit can l>e brought 
against the executrices on the basis of the 
judgment already obtained. Reference 
inav he made to the decision of Markby, 
.1., in Prosunna Ohavder v. Kristo 
Chaitanya (5) where, under circumstances 
somewhat similar to those of the jiresent 
case, it was held that if the decree* could 
not be executed against the estate in the 
hands of the executor, it was at any rate 
su’tficient to enable the .Plaintiff to bring » 
suit against the executor to have the decree 
satisfied. We are not now concerned wi^ 
the question of the binding cha;racter of 
orders made or sales held in execution of 
a decree obtained qgainst persons wher, as 
subsequent events show, ^e either not the 
Igro^r repreaeiitatives«of tl*e deceased De¬ 
fendant or cohe^ituie enly some of his re^ 
presentativi's. Tbljfje has been some diver- 

(4) 18 a A 1 ^( 4 ^18 r. W. N. 178 
fws).' ■> i 

(6) I. 
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gen.ce of judicial opinion upon this matter^ 
as is clear from an exanlination of the deci 
sions in G.eneral MfifMger, Durbhanga Raj 
V. Ramajmt Svngh, (p), Assaniathcm ^essu 
V. Luchmiput (7), Chumhtl v. Osmond 
Beeby (8), .Baswantapa v. Rnnu (9), 
Janyki v. Dhanulal (.10), Chathakelan v. 
(iovinda (13), Kadir v. Muthukrishno (12), 
and Ramaswanii v. Oppilarnani (13), pn 
the one hand, and SitaHath v. Luchniipat 
(14), Harish Chandra v. Pxiridas (15) and 
Lalbehan v. Nugendra Nath (16) on the 
other hdEnd. These decisions do not direct¬ 
ly toilch the question in coniioversy riow 
before us, bother the decree obtain¬ 

ed against the ostensible re)>reseiitatives 
should be allowed to he execaded against 
the^estate. in the hands of the executrices 
though objection is taken before execution 
has been issued, or whether the decree- 
holdeifi shoold be liinited to their remedy 
^y W’ay of a decree against the executrices, 
either by reopening (he suit or by insti¬ 
tuting a fresh suit on the judgment 
previously obtained. The dixiision in 
Ratneshwar v. Janrshu'ari (17) which 
bears on the subject is clearly <liBtingui8h- 
able, in view of the K[>ecial circumstances 
under whic-h the decree in the first suit 
was obtained. There cannot wti think be 
a reasonable doubt that a suit would lie on 
the judgment; this, indeed, is to some ex¬ 
tent borne out by Art. 122 of the Schedule 
to the Indian Ijimitation Act, which shows 
that the legislature contemplated the pos- 
• (6) 14 11.1. A. <06(iS73i. 

(7) I. L. R. 4 C«I. 143 (1878). 

(8) I. L. R. 80 Osl. 1044 (1008). 

(01 I, £. B. 0 Boa«86 (1884). 

(1011, b. R. 14 Mad. 464 (1801). 

Ill) I. U R. 17 186 (1808). 

(12) 1. L. R. H Mad. 280 (1008). 

in) R. »i|lad. 9 (tOOO). 

(14) no 

(16) r2a ud. «fr(t8io). 

(18) 18 X. 0.890 (10127. 

(Ux U a W.M. 120; a. o. 10 C. L. J. 10 
(1818). 


Debi, 

sibility of suits upon judgments obtained 
in .British India, though we are not un¬ 
mindful, that the Limitation Act cannot 
give rise to a ca\ise of action where none 
exists independently of the proviotona 
thereof; as Sir itichard Cou3b obeeived 
in Hurrynalh v. Mothoor Mohon‘ (10) . 
the intention of thd law ()f limitatKMl 
is not to give a right where there is wstT 
one, but to inter|>osc a bar after a certain 
period to a suit to enforce an existing 
right ; [Khunnilol v. (lovind Krishna 
(19)]. It is not necessary, for our pre¬ 
sent purjK).se, to enter upon a discussion of 
the circumstances under which a suit lies 
u|Kin a judgment in British India. An 
examination of the cases, sije<*ially those of 
Sender v. Jomir (29). Atternioncy v. 
Hurryduss (21), (iolnm Arab v. Cureembu£ 
(221, Ithabanijihankar v. Pursadri (23), 
Mertvanji v. Ashahoi (24), Hamayya v. 
Venkata (25), Anitoda v, Nobokishorc 
(26), Mallesam Naidu v.’ Jugala (27) 
and I'eriasami v. Seetharama (28), shows 
that there is considerably divergence 
of judicial opinion u{K>n the subject, 
and that the Courts are by no means 
agreed as tt> the circiimstarices under 
which a suit may be instituted ill: 
this country on what may be called a 
domestic us distinguished from a foreign 
judgivent. It is well-known that in Eng¬ 
land there has het n divergence of judicial 
opinion on the subjt'ct (Freeman ospt .Jltnig- 
ments Oliap. .XV fI : Black on .Tndgmf^pts, 

y ... 

(18) L. R. 20 I. A. 188 (1888). .. -v: 

(19) L. R. 88 1. A. 87 ; B. c. 16 ll. 648 

(1011). , ' • - 

(30) 9 Vtr. R. 800. 

(21) 1. L. R. 7 C*]. 74 <1881). 

(32) I. L.IL6bsL2»4(187«). 

(28) I. L. & 8 RmA R8i (1883). 

(24) I. L R/f Donm i flilD.' 

(25) 

(28) 2 • • 

(27) I. l%;i|';'llR;|i^^'f1889i). 
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vChap. XXIV), and it ta only in recent 
yeai#«that the principle has been adopted 
that although an action lies on a judj^ent 
which finally establishes a debt, whether 
the judgineut he English or fore^n, it is 
an abuse the process of the Court to 
bring an action upon an English judgment 
if it can be enforcdtt m some othew way. 
Pritchett v. English and Colo^al Syndi¬ 
cate (29), Grant v, Easton (80), Noimon 
V. Freeman (.31). Pemberton v. Hughes 
(32) and Hodsoll v. Baxter (33). The 
principle on which an action is allowed to 
be maintained on a judgment was con¬ 
cisely .explained by Baron Parke in 
Williams v. Jones (34). “ The principle 

is that where a Court of cx>mf)etent juris¬ 
diction has adjudicated a certain sum to 
be due from one i>er8on to another, a 
legal obligation arises to pay that sum, on 
which an action of debt to enforce the 
judgment may be maintained.” No mis¬ 
chief can result from the acceptance of 
this principle, if it is adopted subject to the 
qualificdtibn recognised in Modern Englisu 
Law, viz., that an action is permissible 
only where the judgment cannot be en¬ 
forced in some other way; and beyond this, 
it is not necessary for our purf>ose to 
proceed. 

We hold accordingly that the decree- 
holders are not entitled to execute their 
decree against the estate in the hands of 
the executrices. The apfieal is conse¬ 
quently dismissed, but there will be. no 
order for costs. W’- 

Appeal die' 

(291 [IS991 2 (J. B.Jtep. 428. 

(80) 18 Q B. D. 302 (}888). : 

(81) 16 App. Cm. 1 (1889). ' ‘ 

(82» 11898) 1 Ch. 781. 

(88) E. B- Md E. 884. 

(84) 18 U na W. 828; 87 B. R. r«7 


rcoultuf AL KBV18I0NAL jVEisbtotioir 3 

Rev. No*!' 833 of 1915, 

> Bhuta Santal, Ad< 

J- cased, Petitioner, 

Chapman, J. v. 

1915, ’ Dama Santal, Coin- 

29, July. plainant, Opp<»itb 

Party. 

CrimtHol Proetdwe Cods {Act V o'1898) mo.. 
J8t, et. {4)~^d[idnappinsf committed otucidc Sritick 
India—Jurisdiction Vf British Courts ** ishsn person 
kidnapped” dstdinsd Br>t sh Ind/h—Mopw- 

bhunj not in British'Bsdia. V . ' 

.4 person charged with having commit- ■ 
ted the offence of kidnapping in Moyur- 
bhunj which is outside British India can¬ 
not be tried' by a Court in British India 
within the local limits of which the pewon 
kidnajyped may be conveyed or concealed 
or detained. 

This was a Rule granted’18n the 28th 
June 191.5 calling on the District Magis% 
trjit((, to show ca>use why the proceedings 
|)ending before Mr. T. R. (lodfrey, Deputy 
Magistrate of Balasore against tlie Peti¬ 
tioner should not be quaslied. 

The facts as they appear from the petiN 
tion on which the Rule Was issued Were 
!is follows :— 

On the 12th May last, one Dama Santal 
of Rajpiir, Thannah Jellasore, laid an in¬ 
formation at the G. B. Police Station 
at Balasore to the efle(d; that he had 
seen the Petitioner Bhuta in the 
company of|:a girl named Gurubari who' 
was a minor aged 13 yeafs at the JelUtscnre.i;- 
Bail way Station, that the Petitioner. had 
enticed iMj^. away faom a hdt in vil{0^ 
Mutnda without the knowledge ' , of her 
parents and'with a to send her as a 
cooly to an Assafi^^ garden and 
charged the Pe ^^jn er. 'with' 'havinj^' 
kidnapped in the i^m^vil|:sge the said giri 
from lawful giah'dianship. ;. ; 't, I - ’ 

The Police held an . ea<piity.aiii| 'submit^ 
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ted a charge-sheet agsi^nst the Petitioner 
under sec. 363 of the Indian Penal Code. 

On the ilth June the Petitioner filed a 
petition before the Deputy Magistrate 
before whom he wa-s placed for trial, stat¬ 
ing that Muruda where the offence was 
alleged to have been committed lay within 
the Native State of Moyurbhunj and there¬ 
fore the Court at Balasorc had no jurisdic¬ 
tion to enquire into the offence, and i)ray- 
ing that the prcxieedings might be quashed 
on tha/ ground, but the l)e}>uty Magis¬ 
trate overruled the objection and held that 
■he had jurildic|^on^under sec. 181, (4), of 
the Criminal Proccidure (^ide. 

The J^ititioncr thereupon prayed for an 
adipurninent to enable him to move the 
High Court to quash the said proceedings 
or for a transfer thereof and the Deputy 
Magi^rate ,was thereui-xin pleased to ad¬ 
journ the case to the ‘2nd July next. 

^ liabu Monmotho Nath Mukhcrjee for 
the Petitioner. 

Mr. Sultan Ahmal for the Crown. 

The JnixiMExr of xifK CorRT was as 
follows :— 

This Ihile was issued on the District 
Miigistrate to show cause why proc'eedings 
against the Petitioner should not be 
qiiSishcd; or why such other order should 
not be r)assed as^to this Court may seem 
fit. The ground on which the Rule was 
^ isaiied was that the Petitioner was pro- 
IsoipUted for an offence of kidnapping which 
%as copimittetl not within the Britilfh 
..T^iiitory , but withi^ the jurisdiction of 
'the Mpyurbhupj State w'hich has .been 
'diietd in Queew-Empreis v. Keshab Moha^n 
;,Jt) to be outsidia; Btitisb Indio. 

'1^ :Th 0 District Mojjf^rate seems to rely on 

i4} bPaec. iSii; Cir. P. C., which pro- 
i^des tba^ the offpnee bf kidnapping may 
be mquiriNi ibto or tried by a Court within 

1. & B. 8 Csl. 888 (1889). 


the local limits, of whose jurisdiction the 
iwrson kidnaf}t>e<l, was kidnapped or was 
conveyed or concealed or detained. He 
seems to think that although a man may 
have kidnap])ed outside Briti^ Territory, 
he may be prosecuted within the British 
Territory. It was iKiinted out in the 
above case and recently pointed out in an 
unrejxjrtcd case in the matter of Maheswar 
Prciftad Sing Deo v. The Emperor (2) 
that We cannot extend the operation 
of the Criminal J’lwedure Code beyond 
British Territory and allow a case to be 
tried within the British dominion for an 
offence committed in. a State beyond 
British India. 

The Rule is made absolute. The pro¬ 
ceedings are quashed. 

liulc made abfiolute. 


[OBJMIKAL BBVI8IONAL JUaiSDlOTIOK.f 

R*v. No. 877 OF .1915. 
Ghapmak, J. 

Gakoadhak Pradhax, 
Petitioner, 


V. 


Kikg-Empeuob, 
Opposite Party. 


Walmslxt, j. 

1915, 

Heard, 

10, August 
Judgment, 

17, August. 

Cod* of Criminal iProcedw* (^et T of 1898), 
0 * 0 . 476-^** JfaraJ*" pootton fifed in. Co^ 
pugning polic* tepori dtclaring tntormaiion' f*^*» 
if ean h* made over to another MagitOrvt* for.. *!*• 
quirg and report-^Proper proeedw* to he fotUo/ed^ 
Order for proemvtion, tehen otid hg «i8«tn a/«i|tA8 ^ ^ 
mado^Sre. 587, scope 

ing failure of futiice. ' ,, ;!i ' 

The Petitioner iod^d ' 

with the Police who'. 

divisional Magistratd^iih^ ptb.ti^iiffndtion 
teas false. The. a 

before the im-< 

putjning praying Jtfr 

dii--:^Th€ Sub-divu 
md, thd ipe^itiosh to d 

f ■ 


the trial 
sional Ml 
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Sub*Deputy Magistrates for cni^uiry %n^ '. Sub-divisional Magistrate of Eendrai)acat 
report with instructions to submit a pn^ dated lOth May 1916, convicting Petitioner 
ceeding under sec. 476, Cr. P. C., in case under sees. 211 and 182, I. P. C., and 
the police report was found to be correct, sentencing him to undergo sdx montha* 
The Sub-I^ 0 )uty Magistrate reported the rigorous imprisonment which order was 611 
charge to be false and submitted a proceed- appeal affirmed by Mr. H. AUanson, Sea- 
ing under sec. 476, Cr. P. C,, whereupon .sions .fudge of Cuttnek, on the 26th Mat 
the Sub-divisional Magistrate entered the 1915. 

'I'he material facts will appear From the 
judgment. 

Itabus Biswanath Bose and Wiiremlra 
Xalk Dutt for the I’etitioner. ^ • 

Mr. Sultan .\hnicd for the Crown.^ . 

« • 

The ,fLoo,uK\T OF TjiE CoLKT was as 
follows :— ' 

1 ’he I’etitionor laid an information At' a 
|K)ljce station to the effect that his house 
had been broken into at night. The Police 
investigated and reported'that the charge 
was fulsi*. They requested that the Peti| 
tinner be prosecuted under ifec. 182, I. P. 

'J'lie report was received by the Hub- 
divisional Magistrsite. Upon the same 
date the Hub-divisional Magistrutt* received 
a petition from the l^etitioner imfuigning 
the |)olice report and asking that the 


Petitioner's case as false and tried and con¬ 
victed him under secs. 182 and 211,1. P. C. 

Held —That a petition impugning the 
correctness of a police report and praying 
for the trial of the accused should always 
•be treated as a complaint and should not be 
referred to another Magistrate for enquiry 
and report. If sent to another Ma<;istTatc 
il must be sent for disposal. The other 
‘ Magistrate can then after enquiry au<l 
making a proper order dismissim/ the roiu- 
p4hin4 pd^ an order under sec. 476, Cr. P. 

Thedoes not permit a Magistrate 
to refei^ complaint to another Magistrate 
for enifttiry^ and report.' An order under 
sec, 476r^f^^e hy the other Magistrate in 
pd^’sflipuld 'be without jurisdiction. 

Tffoi; , trM/ by the Sub-divisional 


Magistrate ws^hg^ever with jurisdiction persons wljom he accused should l*e put on 
inasmuch as he ’derived his jurisdiction to their trial. The Hub-divisicmal Magistrate 
try the charge under i^. fill, I. P. C., not referred this {iqtition to a Hub-Deputy 
ordy from the order, ff O^^imider sec. 476, Btfagistrtite for enquiry report intiinat- 
but also from the fxdice report: that if the Snb-Deputy Magistrate 

a|free(|,^with ^he view' taken of the ease i>.y 
might submit a proceoditig 
fi, (',. of (V. P., to the 
agistnite for prosecution of the 
\i\un^er .se(^ 211, 1. P. C. The 
'f- Mhl^rate. examined the Peti^ 
his ifeenMt 'and held a ioca! 




QrKiix-EMPRKss c. Sham IjAti 
followed. 

riiaf it is a matter of discretion no 
stahitorij provision that such a 
should be finally disposed of as eom^l^ 
before the prosecution under sec. 21 ^ 
mences and in the present case nol 
of Justice having been occasioned 
guhrity was cured hy sec. 537^ 

This was^a ^jlule granted or 
J^14 against an 



<») t 




ticker 
investig) 
^’olice 
charge 
ing undi 
theP( 







examined the 

'■ '.tfee 

>1^"'. 476, 

,dnd# an, 


I. P. CtVM 
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Upon a student joining a College at Oxford 
for the purpose of studying law, ne is seUt to 
the college law tutor. The tutor at the begin¬ 
ning of the term tells him from the printed list 
of I niversity and Inter-Collegiate lectures, which 
of the lectures he is to attend. For attending 
such lectures lie has not got to pay ordinarily 
any separate mcs. Besides attending such 
lectures the student receives private instruction 
from the college tutors once or twice a week 
or more according to his requirements and the 
progress in his studies. These instructions con¬ 
sist chiefly in giving him guidance in the study 
of one or more of the subjects. For instance 
a student who is studying the doctrine of 
“Entail” in the English Law of Keal Pro¬ 
perty is asked by the tutor to study certain 
chapters from works dealing with the history 
of the doctrine and others dealing with the 
limitations imposed on it by judicial decisions 
and statutes. Then he is required to write what 
is termed “an essay” at Oxford on the. .sub¬ 
ject and bring it to the tutor when he conies to 
see. him next. The tutor reads his essay and 
can judge whether his pupil has acquired a clear 
idea on the subject. The tutor by the selection 
of the theme and its treatment by the student 
can at once ascertain whether the student has 
actually consulted the works to which he gave 
him reference or shirked work and collated his 
“essay” from what he found in ordinary text 
books. An Oxford tutor is in no sense a 
“ coach ”, and he is of no assistance to a student 
who wishes to get up his subject by “ cram¬ 
ming.” For such purposes, if the student so 
desires, he may take up a “coach.” But 
“ coaching ”, does not form a part of the college 
system of instruction and the student has to 
make his own arrangement and pay for the 
“ coach ” separately himself. Ordinarily a 
student at Oxford attaches more importance to 
independent studies under the guidance of his 
tutor than to assistance to “ cramming ” by a 
“co&ch.” 


arising in cunuectiun with it on which there it 
no uniformity of opinion is whether it is in<J¥Hil*^V 
bent on the C’ourt^o take action sirnultaneo^y 
with the dis})osal of the case which gives -idse 
to the occasion for the exercise of the jurisdic¬ 
tion under the section or it is competent to tne 
Court to take action any time it chooses. 


Prosecutions under sec. 476 , Cr. P, C., out 
of stale judicial proceedings. 

Sec. 476 of the Code of Criminal Procedure 
empowers ^a Court to direct a prosecution for 
) certain offences committed before it or brought 
( to its notice ip the course of a judicial proceed¬ 
ing. This section in its practical application 
bM presented many diflSculties and has often 
the subject of judicial decisions in the 
Cdurts; One of the questions 


Sec. -176 ol the Code re-enacts in an amended 
loiai two acts of Geo. 11 and Geo. Ill, for 
rendering prosecutions for jierjury and suboraa- 
tioii of perjury more easy and eft'ectual and there 
can be nu doubt that the provisions of the sec¬ 
tion when first enacted as sec. 1^71 of the Code 
of 1861 were suggested by the pro\isions of secs. 
19 and 20 of the Criminal Procedure Act 1851 
(14 and 15 Viet. c. 100) and it is fberefore re¬ 
levant to consider in this uannection the English 
eiiaetiiient on the subject. As pointed out by 
Sir .\rnold White, C. J., in Rahimadidla Sahib 
\ Em})c.Tor, I. L. B. 31 Mad. 140, so far as the 
piesent (question is concerned, no distinction 
can l)e (Irawn between the language of the 
English Statute and that of sec. 476 of the Code. 
In this case which was de(.“ided byfi Full liench 
of the Madras High Court the opinion^! the 
majority of the Judges was that an order ®p)m-, 
mitinent eannol ]*c projierly made nmlW the 
hhiglish enactment as an independent deed¬ 
ing after the dose of the ca.se in wll^ the 
otl'eiua' is alleged to have been commirfed and 
the intention <»f the Indian Legislature in enact¬ 
ing sec. 470, Cr. P. C., was that an order 
should he made either at the close of the pro¬ 
ceeding or sfj shortly thereafter that it may bo 
reasonably said that the order is jiart of the pro- 
cee<liiig. This view was to a largo extent 

ba. sed on certain observations of a Full 
of the Calcutta High Court in Begu Si 
EmperoT, 1 . L. R. 34 Cal. 551. In Ait/a , 

v. Emperor, 1. Ij. R. 32 Mad. 49, a subfl 
Full Bench of the Madras High Coui 
prising of Sir Arnold White, C. , 

.1., Miller, J., Sankaran Nair, J., andf*H^e^, 
J., affirmed (Miller, J., dissenting) the siame 
view. It was pointed qut that sec. 476, Cr. P- 
C., is a self-contaiped section, sub-sepr (1) 
giving the Court powgr to put the law in motdoh 
and sub-sec. {2). providing the procedure to. be 
followed when the law has been put ill motion 
and though the $nal order under the section may 
not issue at once the Court must at least com¬ 
mence to take action under the section prompt¬ 
ly in which Case it may be considemd as a bon- 
tinpatioB eff the proceedings. , ^ 
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; la the Caicutta case above referred to, Begu 
v- Emperor, I. L. li. 34 Cal. 551, the point 
ihat was directly referred tqjjtho Null Bench was 
whether the successor in omce of the J udge who 
^ied the original case has power to make the 
dorder for prosecution under the section and it 
was held that he could not inasmuch as the 
jpower conferred by the section was properly 
'Oxerciseablc only at or immediately after tlie 
4 »nclusion of the trial. Maclean, C. J., re¬ 
marked that if months after the trial the Court 
might act under sec. 470 it was difficult to ap¬ 
preciate the necessity of sec. 195. This deci¬ 
sion of the Full Bench has been subsequently 
overruled b% a Special Bench of the Calcutta 
High Co^r t/ln Bahadur v. Eradatullah Mallik, 
l.n. R. 37 Cal. 642 and it was laid dowm that 
there was nothin in the section to warrant with¬ 
holding from the Hord “Court” its natural 
nfeaning with the sense of continuity it implies 
notwithstanding any change of officers. Their 
Tjdrdshy)s however distinctly expressed the view 
that action under sw. {70 of tin* Code should 
as far as j)os.sible be ])roinpt and exi)editious. 
In a later nase Bhhn Lai Bhah v. Bi.s-u Sing, 
17 C. .W. 290 decided after the decision of 

the Special Bench, Sharfuddin and Coxe, JJ., 
cor^mned a belated order for prosecution 
m'jlB a month and a half after the disposal 
©f^j^e original case holding that this belated 
ord^did not represent the independent judicial 
opinion of the Magistrate concerned. 


Long before the Sfiecial Bench of the Cal¬ 
cutta High Court upset Begu Sing v. Emperor, 
the Bombay High Court (Chandavarkar and 
Knight, JJ.), in In re Lakhidas Lalji, 82 Bom. 
j|M refused to accept the view taken by the 
|MU Bench of the Calcutta High Court and 
jpme to a conclusion ultimately arrived at by 
IMI S pecial Bench in Bahadur v. Eradatullah 
I. L. E. 37 Cal. 042 and Mookerjee and 
JJ., who made the order of reference to 
PPi Special Bench strongly relied on this deci- 
in advocating the opposite view to that laid 
^wn in Begu Sing v. Emperor. , 


Oirtoar Prosad v. Kirtg-Emperor, 6 A. L. 

392 the Allahabad High Court declined to 
follow the dedsions of the Jifadras High Court 
'Zjeferred to above and held that a Munsif had 
jipusdiotion to taket; action under sec. 476 
©igbteeti months or more after the conclusion 
of the in which the offences were ^id to 


have been committed. Then in In the matter 
oj the petition oj Nawal Sing, I. L. E. 34 All. 
390, Mr. Justice Banerji upheld the order of a 
Subordinate J udge passed under sec. 470 several 
years after the conclusion of the case in which 
the offences were said to have been committed. 
In a recent case Emperor v. Tilak Pandey, I. 
L. K. 37 All. 314, Chamiei^'and Piggot, JJ., 
after a review of all the authorities have held 
that there is nothing in sec. 476 whicb requires 
a Court to take action, if at all, immediately 
after the conclusion of the case in which the 
offences are said to have been committed or 
within any fixed time thereafter. Thus we 
have drifted far from the moorings of the prin¬ 
ciples of English Law on the subject and we 
must now look to the Legislature to decide 
whether it is desirable to start prosecutions 
under the section out of stale judicial proceed¬ 
ings. The obvious objection to. such belated 
prosecutions is that after a lapse of time 
cvideiK O for the defence may not be available. 


LEGAL EDUCATION AT THE OXFOED 
UNIVEESITY. 

It may interest Indian readers, especially 
those* who are contemplating entering the legal 
profession to know something about the Law 
School at the I'niversity of Oxford. Nowhere 
will be found a more distinguished staff' of Pro¬ 
fessors, and nowheiv eaii a sludept obtapa. 
mon* sound and eoMq)etent knowledge of 
English Jjaw. The names of some of the Pro¬ 
fessors are known far beyond the limits of the 
I'niversity. J’rofessor Dicey who has returned 
from the '\’’ineria/) Professorship of English 
Jjaw, still Iceturos on the subject of which he is 
the most masterly exptment. Lectures on In- 
t(‘rnati()ual Eaw are delivered by Professor Hol¬ 
land who is recognised as the most distinguished 
English writer and teacher of that branch of 
th(' law. Dr. Goudy the Eegius Professor of 
Civil I iaw has raised the study of Eoman Law 
at Oxford to a very high standard. The new 
Viuprian Professor of English Law Mr. Geldart 
has for some years been a very successful law 
tutor at Trinity College. There are Eeaderships 
in Roman Law and in English Law and each 
college has its law tutor. It might be invidious 
to make any specdal remarks with regard to 
them. SuflBce it that they are barristers 
distin^insh^'fortl09j|!iuiig:.and capacity of teach- 
ing, and what is letter still, they a^e 

all very keen on thrar work.,' .Md epato,.pop^j9a 
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to interest their pupils in the study of the law. 
All college tutors and lecturers give private 
instruction as well as lectures to their pupils, 
and some Professors and Headers give informal 
instruction in addition to their lectures. 

Jurisprudence is taught by Professor Vino- 
gradoff, who before he came to Oxford was a 
Professor at Moscow. He worthily fills the 
chair which was vacated in 1903 by Sir 
Frederick Pollock. There is also a Beader in 
Indian Law, whose lectures are mainly intended 
for the I. C. S., and Indian Porest Service pro¬ 
bationers. 

The examinations in law consist of the pre¬ 
liminary examination in the School of Jurispru- 
<ience, the Honour School of Jurisprudence, and 
one of the groups in the Pass School at the 
second public examination. These are avenues 
to the B.A. degree. In addition there is the 
examination for the degree of Bachelor in Civil 
Law'. Work for this is done by Oxford men 
after they have taken their B.A. degree, but 
graduates of Indian and Colonial Universities 
are admitted to read for it without going 
•through the ordinary course of education at 
Oxford, provided th,ey satisfy the Board of the 
Faculty of Law that they are competent to enter 
upon an advanced course of law. 

The preliminary examination is not obli¬ 
gatory upon candidates in the Final Honour 
School of Jurisprudence. 

This examination includes 1. (a) the Outline.^ 
of English Constitutional and Political History 
after D. 1066 or (b) the Outlines of European 
History from A. D. 800 to A. D. 1494. 2. The 
Institutes of Gains (portions of Tiooks T, IT and 
HI). There is also translation from Latin into 
English, and either (1) logic or the first book of 
Bacon’s Novum Organum or (2) a portion of a 
prescribed Greek, French or German author. 
Special privileges are given to Indian “ senior ’’ 
or “junior” students, exempting them from 
examination in Greek or Latin. 

The subjects for the Final Honour examina^ 
tion are— 

T. General Jurisprudence and the Theory of 
Legislation. 

IT. Roman laiw ; (1) the Institutes of Gaius, 
the Institutes of Justinian, (2) Digest IX, 2, od 
legem A quiliarth. ^he latter may be omitted by 
those who do not aim at a place in the first class. 

, III. English Law : (1) of Real Property; (2) 
r^^^ontract: (3) of Torts and (4) Constitutional 

f WjegaJ History. 
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International Law. This snbject i|||^ 
optional for candidates who do not aim at a firm 
class. 

In the Pass School the law subjects are:— 

Either the Principles of the English Law ci 
Contracts or the Institutes of Justinian (omit), 
ting certain parts), or the Hindu Law of the- 
Family, Family Property and Inheritance or 
Military Law. 

The B. C. L. Regulations include the follow¬ 
ing subjects :— 

I. Jurisprudence. All candidates ''IH 
examined in Jurisprudence and the TheorF,)^S 
Legislation. 

n. Roman Law'. All candidU;es will be- 
examined in :— 

1. The Principles of Roman Private Law as 
set forth in the Institutes|pf ^UBiinian. 

2. One special subject, to be selected by escb 
candidate for himself from the following :— 

(1) Ownership and Possession. 

(•2) The Theory of Contract generally. 

HI. English Law. All candidates will bo 
examined in— 

1. Real and Personal Property. • 

2. Common Law (including Contracts, Torts, 

Criminal Law, and the Procedure of the^igh 
Court). Jw 

3. Equity (with special reference, to *Bst8 

and Partnership). Lf 

4. One special subject to be selected each 
candidate from the following list:— 

(]) Agency. 

(2) Sale. 

(3) Easements and Profits-&-prendre. 

(4) Specific Performance. 

(5) Criminal Law. 

(6) Evidence. 

(7) The History of English Law. 

IV. International Law. All candidates wifl 
be examined either in— 

1. International Law; or in 

2. The Conflict of Laws. 
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Gangadhar Praduan V. King-Emperor. 

The Sub-divisional Magistrate directed that 
the case should be entered as false. The 
Sub-divisional Magistrate tliereupon tried 
the Petitioner uix)n charges under secs. 
182 and 21J, 1. P. C. The trial ended in 
conviction. 

It has been held by this Court that a 
f>etition such as that presented by the Peti¬ 
tioner to the Sub-divisional Magistrate is a 
cornpliiint. The latter shouUl therefore 
either have made over the coinjdaint to 
the Sub-Deputy .Magistrate uiot for enquiry 
and report) but for disposal or he should 
have ftxauiined the coin])lainant himself, 
recorded rettisiona for distrusting the truth 
of the coni})!aint, held the enquiry himself 
and then himself passcnl a ft)rnial order dis¬ 
missing the complaint, 'riie important 
points to notice are first that such a peti¬ 
tion .should always be treated as a com¬ 
plaint And sccoudlij that the netition should 
uot be referred to another ^lagistrate for 
Mjn(|uiry and re|)ort. If sent to another 
iWlagibtrate it must be sent f<»r disjM)sal. 
’Mhc other ^fagistrate can then after cn- 
i^iiry and making a i>roper order dismiss¬ 
ing the complaiqt pass an order under sec. 
470. The Code doe.s not permit a Magis¬ 
trate to refer a complaint to another Magis¬ 
trate for enquiry and report. An order 
under sec. 170 made by the other Magis¬ 
trate in such a case would be without juris¬ 
diction. We have been somewhat parti¬ 
cular in setting out the above details 
because the law on the subject is very 
imperfectly understocnl. In most Sub¬ 
divisions the JMagisterial staff consists of a 
Sub-divisional Magistrate and a Sub- 
Deputy Magistrate and it is not unnatural 
that the Sub-divisional Magistrate knowing 
that be will have td try the charges under 
secs. 182 and 211 himself, should send the 
case in the first instance 1^ the Sub-Deputy 
.Magistrate for enquiry and report. The 
motive is not improper but the procedure 


does not have the sanction of the Code and 
it frcqucutly gives rise to legal difficulties. 

It lias been lield however by a Full Bench 
of this Court in the case of Queen-Empress 
V. i^hani Lai (1) that in such a case the 
Sub-divisional Magistrate deri ves his juris¬ 
diction to try the charge under sec. 211 
not only from the order, if any, under sec. 
470 but also from the Police report. There 
can be no doubt therefore that the trial 
was with jurisdiction. 

The Sub-divisional Magi.strate would 
have exercised a bettor discretion if he had 
acted in the manner which we have indicat¬ 
ed above. But it is a matter of discre¬ 
tion not of sfatutorv provision. There is 
no statutory provision requiring that such 
a petition shall be finally disposed of as a 
conqiiaint before the prosecution under sec. 
211 commences. Now after conviction a 
breach even of a statutory provision can 
ho remedied by the application of sec. 5-17 
of the Code of Criminal Procedure which 
savs that subject to the provision^ of the 
Code no sentence shall be reversed on revi¬ 
sion on account of any error, omi.ssion or 
iiTegiilarity in tlu; proceedings before trial 
unless a failure of justice has in fact been 
occasioned. The words “ in fact' ” have 
at the last amendment been added to the 
section to emphasize the reality of this 
requirement. W'e arc quite unable to say 
that any failure of justice ha.s in fact been 
occasioned in the jwesont case. 

The Rule is discharged. 

Jtule discharged. 

(1) I. L. K. 14 C*l. 707 (1887). 
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[CIVIL APPELLATE JURISDICTION ] 

Appkal from Original Civil 
Jurisdiction. 

No. 29 OF 1914. 
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Specific performance of contract—Agreement to 
reduce terms uito writing—Contract if complete 
before writing—Contract completed subject to inser¬ 
tion of usual terms and conditions," if specifically 
enforcible — Vendor if may waive such terms and 
enforce others — Earnest-money, payment of, if con¬ 
clusive of completed contract — Uncertainty — Va¬ 
riance between pleading and proof. 


In a «uiL for afircifir perfonmincv of a con- 
ino't for fi'.tic and purchasr of ini movable 
profH'rtif trherv the imrchaser agreed In 
btuj the profiert'i at a eertain priee and 
agreed to eertain terms and eonditions as he 
understood them and fiaid earne.tl-moni tj 
and the terms oj the eontraei were sought 
to be proved inirtig by eridenee in writing 
and jiarlhf by oral evidence and it appear¬ 
ed that* the. parties eonte.'iiplated a formal 
written agreement- to be approred and 
afterwards e.reeuted emb<}dijing the spe¬ 
cial terms and conditions already supposed 
to have been agreid upon and the “ usual 
terms and conditions " of sale and purchase 
and if appeared that there u'ere a n-uinber 
of terms and conditions admittedly not 
agreed to or discussed between tlw fiarties 
which were ajferuyirds embodied in a draft 
agreement prepared by the vendor’s soli¬ 
citor and submitted tor the approval of the 
purchaser and u'hiih draft agreement the 
pureha.'>er did md approve. 

Held— 7 hut there was no <-omple.ted eoti- 
Iraet between the parties cti/iable of being 
speeifienlly enforced. 

.Iknkins. ('. .]. It being e.rpressly 
pleaded in the plaint that it was a matter 
of actual agreement and not merely the ej‘- 
pression of a desire that the terms sfuwld 
be embodied in a written agreement there- 


was, in the absence of such a formal con¬ 
tract in writing, no concluded contract 
between the partii^s. 

That where the terms of a contract are. 
sought to be proved by oral evidenee the 
provision for a prospeetive written agree¬ 
ment eamioi be treated as negligible the 
more so where the supersession is of an 
oral by a written agreement and iroi merely 
o1 one writing by another. 

That even in the rase of a supersession 
of a written document by a more fiwmal 
Writing the eireumslanec thdt t}\e parties 
do intend to mahe a subse;inen’t a^eement 
his been held lo be strong eridemn- that 
they did md intend the arevfbus negolia 
lion to amount to an agreement. 

'I'hat even if the main terms be substan¬ 
tially agreed upon and lo that exlent^the 
pnrehasi I nriy hare considered that there 
was a eontraei and have used language ap¬ 
propriate to that position iierehheless 
lehcre it appears that the prospeeiivfL 
written iigrei'ineni eonteniplated embodifX 
ing the term aijn ed upon or suigiOsed ti 
hare been agreed upon together with othm^ 
terms and conditions deserihed as usitfn 
terms and conditions the eonlraef cannot 
be speeifieallg enforced for uncertainty. 

That the mere payment of earnest-money 
did not preclude the purchaser from plrad- 
iivf/ that there was no concluded eontraei. 

Uer WooDKoi'i K. d.— The. Court will not 
enforce speeifie performance of a contract 
the terms of which are uncertain. 

The gutsiion whether u eontraei is un¬ 
certain is a guestiow of fact which arises on 
the dueuments and oral eridenee tendered 
in support of it- 

,l/t .\ppcal Court is not, bound to accept 
the first Court's appreeiation of the. facts 
of the rase., lioth the facts and law are 
open to I he (Jgurl of Appeal. Bui Appel¬ 
lant should satisfy the, Appeal Court that 
the judgment appealed against is erroneous. 

The mere reference to a formal -agree- 
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iHCltI irill nut prevent hindituf bargain. 
The faet that the particft refer to the pre¬ 
paration of an agreement by which the 
ierniK agreed, upon are to be pul into more 
lortnal shape doe.s not prevent the e.rislenee, 
of a binding eontraet. 

The payment of earnest-money is itself 
evidence of a eoneluded eontraet. 

Ter ^ro()i;KH.iKK, .1. It is irell settled 
that the faet that the jtarhes intended to 
embody the terms oj the eontraet in a 
formal /rritten agreemeiit is .strong evi- 
deneeJhat the negotiations prior to the 
drawing of jfiteh writing are merely preli¬ 
minary and not intended or understood to 
be binding. 

if it IS definitely e.rpressid and under- 
sloiul that there is to be no eontraet until 
the formal writing is e.veented there is 
plainly^no binding agreement formed until 
this provision is com plied irifh. 
w It is iilso true that if all tirms of the 
^freement hate mh been si'lth’d anil it is 
^iderstbod that these unsettled terms are 
^ determined by the (ormal eontraet, 
there is no binding obligation until the 
writing is e.reeuted. lint if the oral agree¬ 
ment or written memorandum is eonijdete 
in itself and embodies all the terms to be 
inserted in the intended formal writing a 
binding obligation is fi.red on the parties 
unless it is understood ansi intended that 
such eontraet shall not become operative 
until reduced to writing. 

The question is mainly one of intention. 
If the written draft is viewed by the parties 
merely as a eonvenient, memorial or record 
of their previous eoidraei, its absence t/orv 
not affect the binding force of the contract; 
if however it is viewed as the eonsurnma- 
iion of the negotiations, there is no eon- 
Iraet until the written draft is finally 
signed. * 

To determine which view is errlertained 
in aim particular rase several eireumstanees 


may be helpful, as for example whether 
the eontraet is of that class which are 
usually found to be in writing, whether it 
is of such a nature as to need a formal 
writing for its full e.i:pressiunp whether it 
has few or nian-y details, whelher the 
amount invideed is large or small, whefther 
it is a common or usual eontraet, whether 
the negotiation itself indicates that a 
irriltcn draft is contemplated as a final 
ronrliision of the negotiation. 

If a lerittrn draft is proposed, sugge,sted 
oi reirrrni fa daring the negotiations it is 
some (videnee th.it the parties intended it 
to be the final closing of the contract. 

'Tin Court should refuse specific per- 
fonnaner irhere there is substantial vari¬ 
ance between the pleading and proof. 

The draft agremeni . containing terms 
which were never settled before between 
the parties, the legitimate inferenee. to he 
drawn is that the parties intended the 
leritten draft to be the eonsnnimatioa of 
their negotiations winch were to be treat¬ 
ed Os eoneluded only upon the final execu¬ 
tion of the written agreement. 

\\ here many lernis still remained un¬ 
determined it is a sure index that the. ron- 
Irnet had not yet been eoneluded. 

Where there is ambiguity in any of the 
conditions of .sale in restriction of the rights 
of the parehast r tin condition should be 
construed more strictly against the vendor. 

'rius wa.-^ an ap/x'al prel'ertv.d ott the 4th 
.Ma\ I'M I against the judgment of Mr. 
Jiistuv ( liiM\ of this Court, 4sited 11th 
IVbriiacv passed in its order may 

,( )ri^iti.il Civil Jurisdiction. 

'i'lte .suit out of which this appeal arose 
was oue for s{xx;ific performance of an 
alleged agn’einent for the sale and purchase 
of a house proi>erty in Calcuits^. 

The plaint in the suit alleged thUt an 
agecinent was ma>de “on or about the 
IJth Noveniber 1912 between the Plaintiff 
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through his representiitivc and the Defen¬ 
dant through his l)roker ” whereby the 
I’laintiir agreed lo stdl and the Ihdendant 
to buy the property in (|ueslion upon cer¬ 
tain terins^and ecjnditions set out in the 
plaint ; the plaint alsi) pleaded llial tliis 
agreement was eonfinne<l by the Dt'fen- 
daiit before the vendor's solicitor Mr. 
Ciregory on the loth Xovendter lObi and 
the plaint further stated that it \\as also 
agreed that tlu-re .should a formal written 
agreement drawn embodying tlu' usual 
conditions of sah- and ptin-hase ineludin” 
th(* s[)e<‘ial (’(^ndition?. already agreed to. 

^J'Jie broker in the ttansaelion, Mr. 
Owt’U Ow('n who was called on b(‘hall of 
tJie I’laintitf. .statc'd tluit he wrote a letter 
on the Idth Novtunber to Mr. (Iregorv tlu' 
\endor’s'.olii'ilor at tlie instance ol the De¬ 
fendant setting out tho term^ and i-on<li- 
tions accepted by the Debmdant. 1'his 
letter w'as repTidiated by the Deiendant as 
being in excess ol authority, and it was 
admittfil b> Mr. Owen that he did not 
show tlu' letl<u- to tile Df'fendant when he 
wrote and .sent it to tlu* vendor s solicitor, 
and Mr. Tl. M. Cohen the riaintitf's rc- 
presentativi' in Calcutta in Ium evi<lenc(‘ 
also stated that the lettm' did not corre<-t!y 
set out the terms and that tlie agreement 
was cornpUded on the Ifith Nosernber |>er- 
sonally ladween Mr. Cohiui and the. Defen- 
daid hiiuKcdi on terms somewhat difl'tu’ent 
to th<' terms set out in the letter <»f the 
Idth November, and the \endor rallied Mr. 
Gareh an as-.islant ot Mr. Cohen lo firove 
the alleged agreement made on the I'^lh 
November as stated hv Mr. Cohen. 

Mr. diistiee ( hPtv who t.rie-<l the suit 
held in Ins jiidgnu-nt, dated the 11th Feb¬ 
ruary 10M, that there, was a definite, com¬ 
plete and binding agreeiiHud between the 
parties tiifd ordered s|Hs iti<- ixudormance of 
the agreemejit as pleaded in the plaint Imt 
his Lord,ship htdd that the agreement was 


nia<l(' on the Ii)th»Novemh(‘r as alleged by 
!M r. ('olien. 

The Defendant appealed from this judg¬ 
ment and the ap|M'al was heard before .Jen¬ 
kins, C. .1.. and WVxHlrofl'e, .1., on th<‘ 16th, 
ITtli, IKili and ilst December 101-1, when 
Mr. S. a|)|Kar('d for the .\p|xd!ant 

and Sir .S'. 1‘. Sniha and Mr. Znnib a[)peaT‘- 
cd for the Hi'spoiulenl atid jndgnient w.-is 
rrs.'i ved. 'I'lien on th(‘ Mitli, lOth,‘iOth and 

Vpril I0I.“> the appeal was jc-argned 
lielorc .leidvins. (’. .1., and \v()(.alrotfe 

and Mookfijeo, when .Mr. S.Jlfijni)) 

(with him .Mr. :V. C//.//fn-/.mtppeared for 
tl-.c \|)pellant and Mr. Zonth (with him 
Mr. ./. I inirttiii) appcaired for the Res¬ 
pondent. ^ 

Mr. h'j//ii:i for the .\ppellanl urgeil that 
dll' parties were not ml iih-iii and Ihert'fore 
(belt; wa- no agreement aceor<ling*to law. 
K\en it lliere was an agreement aevordinn 
to law, the easi- sought lo hi* made out in 
Coiii'l oil ludiall of the i’laintitV, Hesporjn 
dent, is a di'partnre from the allegationsjN 
tile plaint, and therefore there c'annot 
^peeilic |H rloniiaiiee. Plaintitf can only 
siiceectl srrunduiii nlli'<i tin cl jirobtlUl. 
Ijhdsnij \. IjijHvJt (It'i, lictpioldM V. 
\\arin(j ('Jit, .\loriintrr v. Onhiird 
and nairLins v. .Mdlibij (IH), Fry 
Speeifie Performance, 5tl) Kd.. >55 6.‘M, 
and b.'D. Parties agreed to hav(> a written 
agreement made embodying thi' special 
eondilior - agreed nfHiii and “ the usual 
(’onditions ” of .sah* and purcha.se (jiara. 
f of the plaint), lh(*refore on the 
face of the plaitjl itsidf tluu'e cannot 
bt‘ specific performaIK'c^ unless and until 
the “ usual terms ’’ arj* .settleal. lUimmetis 
V. liobiuR (15). The parties had agreed to 
have a written agre(‘rru?nt drawn by tlie 

(3) 3 D«0. J. «Q<1 S. 38 (1863). 

(18. L. R. 3 Ob. 188 at p. 184 (1867). 

(18) 2 Soh. and Let. 1 (1804,'. 

(201 2 Vfls. 248 (1798). 

(31) Youoge 846 ; 84 R. R. 284 (1881). a 
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Plfiinlid's solicitor iiiid Kul)niitte(l for the 
approval of ‘the partic's cmho<lyiii»; tlie 
U'l'ins which were iiltiuiatelv to 1 itid the 
parties. Such an agreement tliouj^h siih- 
loittial fi»r the appro\al of th<- Appellant, 
l)e ij«‘vei- approv('(i of aiul the a}.>r(>eiiieut 
was uo\er ex(’Ciit('(l. '^I’litMclore the I’lain- 
titl’s suit was priMualiHf' and lh<'r(‘ caiiiiot 
he .spt'cilic pcirforioaiice ot aii aj>ret*iii(‘iit 
t(‘make an a;;reenuMil. li iiin \. Unll (K)' 

and I'ou jhitzl'tldl Wilihnhiirii \. Mi.r- 
nuih r M )/ •If the makitif; ol the prosp<‘C- 
live wri^tlen aeret'inctW was not one of the 
very l('rins the hareain, ju\d it tlie 

.written aL’iecincAt was intended ont\ to 
enihodv into iet>ai laiigiiaee the terms 
already aere'cd upon and no inoic, then 
wlietliei' the written agreement is <f\eeuted 
or not will not matter. lUit the' inlcTition 
of tlu' jtarticj' here was to settle all the 
terms that v\i're to hind th<- parties finally 

f [ lh(‘ making of the written agreement 
■5 one of the very tei nis of tint bargain, 
lie I'vidi'iu'e as to this is not chair, tlu'n 
eeomes a mattei' for <-on^ti uetion. 'riu* 
draft agreemeTit contains atlmitlt'ills other 
terms than those agreed u|>on or supposed 
to have heen agii'ed upon, 'riierelore the 
intention was not inendv to throw .into 
legal language the terms agreed upon and 
no more. Jf the intention was mi'rely to 
throw into legal language the terms already 
agreed upon and no juore, I’laintilT's soli¬ 
citor woidd have had no powei‘ to arid to 
or vai’y the terms supjio.sed to have been 
already settled lietweim the parlies, ajxl 
the solicitor has dont* hoth. Iiossitcr v. 
Millrr (1», pvr Lord Hatheriy at p. 
IJ-ld, pi t I jord ’-Hlaekhnrn at p. 1151 
and lJ5d, per Lord tiordon at p. 1151. 
And the men? fact of a solicitor inter¬ 
vening has been held to he cogent evi¬ 
dence that the intention pf the parties was 

(1) L. R. [1918] 1 Oh. 284 (1911). 

(4) 8 App. Cm. 1184 (1878). 

• (10. 7 Ch. Uiv. 89 (1877). 


that the written agreement, when made, 
was to be the final agreemimt, Hidyu'ny 
V. Wharton (- 2 ) per Loi'd (Vanworth at ])p. 
2(V-i, ‘iOl and •JtlS, ftvr Lord S'Leonards 
at p. ’iHH. Then' are no cases know'n 
where, when thi' terms of an Agreement 
iiave to !)(' gleanerl Jroin conversations, that 
a |)ros|K'ctive written agreement contem¬ 
plated by the parties has been disregarded 
and sprx-ilie pertormanee allowed. Apart 
from i‘iil('s of eoMstnietion, u|>on the fact 
that the I’laintitfs .solicitor sent the draft 
agrcf’iiient <-orifaiiiing tiTins in addition to 
these atrea<l\ agreed upon, the .\f)|)ellant 
was*jnsiitii'd in refusing to accept the draft 
agri'ement. The draft agreement was 
really a counter proposal. f/one,v v. Daniel 
('.),) and fJajer Mahomed v. Spinner d- C<>. 
{2o). 

I’he vi'iidor pnr|)orted to sell and tlu* piir- 
eha.ser to buy an estate whi<‘h is eipiivah’iit 
to an estate in fee simple in possession. If 
was admitted on behalf of tia* vendor that 
there were two existing lea.-^es, and the Ap- 
fiellant was therefore jii'.tilied in ohjeeting 
to sp(H‘ilie pi'rformani'e. 'I'lieie was no 
siipulalion regarding the^e lea.si's and Ap- 
pell.ant was entitled lo vacant |>o8sc.s.sion. 
l.inehiini v. ('otter Kxisting leases 

amount to a detect m litf*. Collier 
deni,in,s- { 22 ). .\ mmiher of im]K)rtu.nt, 

terms were lelt to hi' .settled afterwards in 
the written agreement, c.jy., as to posses¬ 
sion. time for completion, and the planner 
in which lomevanee was to he executed. 
Tlterefoie there cannot lie .sjiecific perforiu- 
aiiee until the "rittcn agreetnent was com. 
plefed. Jlo.'t.s'iter V. Miller (4), per Jjord 
O'Jiagan at p. 1149. In any event pur- 
ehasei is entith'd to insist on the convey- 

(8) 6 H L. C. 368 (I860- 

(4) 8 App. Cm. 1124 (1878). 

(0) [1894] 2 Oh. 882. . ^ 

(88) Tounga 296 ; 84 B. B. 268 (1931).* 

(83) 7 Ir. Bq Rap. 176 11844). 

(85) r. L. B. 24 Bou. 610 (1900.. 
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iince beinfj drawn in strict accordance with 
the terms agreed u|)on or supposed to hav<* 
l)eon agreed upon. Furthi*r the decree is 
not in lenns of the judgment. (Fry 
Spc'cific I’erformance, .■)tii Ed., 1‘208). 

.17r. Zttrab on helialf of Hesf)ondent.— 
Thi^ written agreement was intended iiiere- 
ly to put into shap(' the terms agret'd upon, 
therefore wlietllor or not llw' wrilten agree¬ 
ment was completc'd vendor was entith'd 
to sjxieific |M‘rfornian<‘e. //os'-vj/er v. MUlt'r 
( t), per Lonl MatlKairv at p. ll-t.’h If tl)(‘ 
tiiTnisin the draft agreement. f>t.herthantlie 
terms agreed upon, an^ not usual terms they 
may be disreganled and s|x>.citic perfonnance 
can be Iiad ol the reniiiining terms which 
were already agn'cd upon. Apjx'llant l<tok 
objections to only three' of the ti'rms in the 
draft agreement and they were Avhat were 
already agreetl upon, therefore the Appel¬ 
lant may ho taken to have wai\ed hi.s objec¬ 
tions to tlie Remaining t<'rm.s of the draft 
agreement. Tht' agreement .sought to ln> 
sfXK'ifujally enforced was coinjtleted on the 
18th Novemb(*r by the broker cm behalf of 
the Appellant and the ((wms of the agree ¬ 
ment are recorde'l in (be broker's letter c)f 
the 18th Ncnembt'r, cmlv that two t<>rms 
have to be read into that letter ina.smuch 
as the terms were a-cce|»((‘d In the broker 
but omitted to lu' put in the k'tter. Evi¬ 
dence given on belrdf of (ho IMaintitf- 
\endor should be, ae<‘ej>ted as true, even if 
not true, sjiecifie performan<‘(‘ sliould l»e 
granii'd of the' agri'cmc'nt pleach'd in the 
plaint. 

Li'asc's arc' not c-ncumbrane^s (cites 
Stroud’s .Indicia 1 Dictionary). The* objc’c- 
iions takc'n to specific jM^rforinance are not 
the objections tjf (lie Ap|>el!}int since he 
never took them himself in his correspon¬ 
dence. 'J'hcM'eloie thc'v are not the true 
reasons l^or^his rc'liisal to perform thc^ 
contrtict. 

(4) S App. Cm. 1124 (187B). 


1/f. Ilyum in reply.—The making of the 
written agreement was one cjf the very 
((‘I'lns of the bargain ; besides, the intention 
cif the written agrcx'inent was not tnerely to 
throw into legal language the terms already 
agrc'c'd upon but finally t<) settle all terms 
that wc'iv tc; bind (he partic's. In order to’ 
succec'd Flaintifl'-vc'iidor must show not 
onlv that tiierc' was an agrc'cment but also 
that the' terms cif the agrement were clearly 
sc'ttlcd. 'I’licre is not a little doubt as to 
what Hh'sc' tc'rms wc're. Th^’\'ore there' 
c.'innot 1 ) 1 * s|H‘eiftc pei'formanee where the 
Ic'rnis of the' agreement arc'^ncct clear. .\ 
vc'udcjr cannot be* hc'ard*to .say that if the, 
rc'inairnng terms in the draft agrec'inent an* 
not " usual terms ” they may be disregard- 
c'd. 'J’he settling of the “ usual .tefms ” 
was not only for the benc'flt of the vendor 
but also of the purchaser atid therefore 
\c'ndor c-annot waive' it. Ijltnpl v. Sou'e.U 
e(»i. .\ppe‘ll.int. not speeilh'ally obj(‘cti1k^ 
to the* remaining tc'rms in the draft agreS 
ineiit does tied amount to an accept a nee^y 
thc'se terms. The draft agreement 
fealK a eemnte'f eiffer and venelor could not 
throw u|Mm the pure'hascr the duty of 
specilieally objecting to the. terms proposed, 
Ilajrr Mulunnrtl Spinner d- <'o. 
and it was for Appe'llant's soliciteir tej ad- 
\ise as to whether or not the ri'inaining 
terms could safely be. accepted by (be Ap¬ 
pe'llant, but the parties fell out ove'r terms 
snppo.s<'d.to have been agre'cd u|X)n and the 
time never arrived for .Vp|K*llant‘s solicitor 
to he consulted. Even, it ned spe'eifical- 
ly ohjeeting he a waiver of objection, it can 
only mean to be a waiver conditional Ufxm 
the removal of tho specific ohji'ctions taken, 
8’hest' ohje 4 *tTOfis''wero not removed and Ap¬ 
pellant ca|i take any and all objections. 
Dart's V'endortlnd Ihirchasor, 7th Ed.,pj). 
508 and Td)!) (i*ite b). If the broker’s 

(6) [1896] 2 Ch. 744. 

(26) I. L. K. 24 Bom. 610 (1900). 
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letter of the iJJtli November is the agree¬ 
ment betw(‘en the ]jfirtie« th<^i) no other 
terms eau he added to it. tSe<*l. II'J, Evi¬ 
dence Act.) Leaw's are encumln'ancos, only 
tenancies from year to yeaj’ have l')een held 
not to amount to an (U)ctiu#)ran<‘e [Stroud’.s 
Judicial Dictionary, Dari’s \’<*n<lor and 
Purchaser. 7th Ed., pp- btuI 1087. 

('oUicr V. Jenkins (i'i)], and purchas(*r is 
entitled to actual possession \s'h(*re ihere 
is no stipulation to the contrary. Linriiant 
V. Cotter (ji'O. It is nut for the Court to 
embark.uiKjii an en<;uir\ as to what arc the 
true reasons for ohjecling to specili<; per¬ 
formance, till* ('oprt.sliould only consider 
•whether the ohj(X‘tioTis taken ar*' valid or 
not. Dart’s \'endor and Purchas<>r, 71h 
Ed., p. 509 <c). 

The JnxiMi'.M' or riiK Coi irr was as 
follows 

.Jbnkins, ('. J. 1’hi.s appeal ari.ses mil 
a suit for specilu- perforniaiu'e lirought 
tile IMaintiir who claims lo ha\e enter- 
‘^Wiinto a concluded contract for the sale 
tiMhe Defendant of immovahle pro|a'rty 
in Calcutta. Xe.gotiation is nut denieil, nor 
is then* any disjaite as lo the identily of 
the jiroperlv or as to the }»rice, hut it is 
contcnd<*d h\ the Defendant that Ihere is 
no concluded contract and certainly not one 
that should ht* specifieallv I’liforced. The 
defence failed hi'fore Mr. Justice Chilly, 
and he passed the, decree for specific per¬ 
formance from which this appeal is pre¬ 
ferred . 

The projierty in dispute belon;i« to \t 
JHaintifT, Mr. (Juhhay, vvh<i lives in 
Jiondon. iMr. JC.C. Cohen, acting on Ids 
behalf, instructed Mr. Owen, a hou.se- 
hmker. to find a rauchaser. The jirice 
ultimately asked was l\s. l,33,lK)t). Mr. 
Owen found a person read^y to pur<;has(* at 

(32) Youngo 205 ; 34 R. R. 268 |1R3I . 

(33, 7 Ir. Bq. R. 176 (1884). 
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that price in the Defendant, Mr. llyam, 
who is in the habit (jf buying firojierty, 
with a \d('W t() sultsecpient luiilding opera¬ 
tions. Mr. llyam was (old by Mr. Owen 
that there were certain conditions on 
w hi<'h Mr. Cohen insisted. .As t.lje precise 
limits ot those <'onditioi)H is a matter in 
dispute between (he partii's, 1 will des¬ 
cribe them gencrallv as designed. <1) to 
prevent the building of a leinjilc m' mo.sque 
on the land, ami ej) to secure lo the .lewish 
school, which oicupied a pait of the )>re-- 
inises, a continuance of their pos,session 
fora year. 'I'o these terms Mr. Hyam ex- 
pr(*ssed his assent in the sense ni wJiieh he 
understood them. On the l.’Uh November 
Air. Owen wrote lo Air. Oregory, the 
Plaintilf's a1torne\. as follows: — 

Cnirulfn IHili Xor. IffJJ. 

7; 1 ami 8 Pollock St. and 
I AJansook Dane. 

(Jal. (iregory, kisip 
Dkah Sib. 

With refeience lo our cun\ersation of 
date in regard to the above prcmiM*s. my 
principal accepts _\our client'-; oiler made 
by ,\ou to nie for rupees one lac and thirt\- 
threc thousand only. A!> principal agre<*s 
to have no tem|)!e t»r mosiiiic built on these 
preniist's or to cause .iii\ nuisance to the 
Jewish Synagogu'c. lie further agrees 
that he will not ask tlic Jewish school to 
vacate for Pi months from the date of <‘xe- 
cution of the con Neva nee. The time to 
e.Keeutc and coinpiete the conveyance shall 
be for wt cks Irom the date of the con¬ 
tract, subject to approval of titles, by my 
principal's solicitor. Please ask your clicMit 
^ro conhim tin's to-day, if possible. 

A'ours faithfully, 

Owen Owen. 

On the Pith Mr. Cohen confirmed the 
aiiaiigemcnt orally to his a^ornoy, Mr. 
(Jregorv, subject to the ])urcha8er pitying 
Its. 5,000 u,s deposit money. I'p to this 
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time Mr. Hyam liud not ornlly (li.s(;uss(?(l 
Jiiiitters with ^Fr. Cohen or ]Mr. (ireffory, 
nor was lie known by them to be tlu' in- 
tenilinjj |nireliaser. 

On the lOth, however, there were 
several iigerviews at which Mr. Cohen, Mr. 
(Irej'ory, Mr. Hvam ami Mr. Owen, or 
SOUK' of them were present. 

According to the IMaintifV there were foiii 
such interviews, prut, one -it Mr. (Jref^ory'.s 
office at which Mr. (ire^ory, ^Ir. Owen 
and ^Ir. Hyam were iirest'iil, then onr at 
Mr. Cohen's otfice wIkoi' Mi*. Cohen, Mr. 
Jlyam, Mr. Owen and Mr. (J.-ireh met, a 
third at Mr. (Irefiory's olfiee attendetl by 
Mr. t'’ir<‘}iory. Mr. Hyam, Mr. Owen and 
Mr. (iareh, and fourth and la>f, an in¬ 
terview at ]\lr. (irefifory's olfici* between 
^fr. (Jref^orv and Mr. (Jareh. 

Mr. Hvam and Mr. Owjoi ha\e no re- 
eollection of the tir.st of the-'C interviews, 
hilt there pm ports to be a record of it 
in Mr. Ore^ory's da_\-book, which wa^. 
written up by a clerk at the close of the 
day. • Hut whether Mr. Hyam w;is pre¬ 
sent or not, nothin}' of importaiue hap¬ 
pened at this interview, ami neithm* Mr. 
Hyam nor Mr. Owen can ha\e had an_\ 
reason for falsely deiiyin}; Mr. Hyam’s 
preseiK'c. 

I'he secornl interview is one of import¬ 
ance.*, for. accordiii}' to the Plaintiff’s case 
as develo}K*d at the hearing', it was then 
that the Ocfendant accepted the Plaintiff'.s 
view of the scope of ihi* conditions. 

'I'Ih' third admittedly took [ilaco and to 
a considerable extent the J)e*fendant ad¬ 
mits tliat its juirport is I'orrectlv recorded 
in tlie <lay-book. 

The Delendant knows nothiil}( of tile 
fourth, and it is not suj'j'ested he was 
present. 

Mr. (ire^'ory prepared a draft agree- 
nicfit on the loth and sent it for approval 
Ic iMr. (.ohen, v.lio returned if approved 


on the 'iOth. On this last date it was 
forwarded for Jlr. Hyum's approval. 

On th»‘ ‘JHth l)e<*eml)er a power-of- 
attorney was re(*ei\e<l from (he Plaintiff, 
and Mr. H>am was informed of this and 
asked to ret unit the draft af'reement ap- 
firoved. On the lotii .lanuary Mr. 

(ire}'ory wrote to Mr. Hyam ofl'eriri}' to 
send the titli> deeds lor aj»pro\a.l. On the 
sanu* date the Defendant wrote to 

(ire};ory as follows:— 

■I. Miildlelon Kmv. 

Ciih utla Ihr loth .fnu)j.. tun. 

(j. (ire}><jrv, Esip, * 

Sidle it or. * * 

fie Pollock Street, 
Premises No. 7/1 and 8. 

J )i:vn Sill, ♦ 

1 am letiirnin” the draft a}ii*eement re 
above. Will von be so <^ood as t|) ri'-draft 
the same in re«;ard to the followiii}' parti¬ 
culars, nx.;-- Ik 

1. .\s to the covenant not to buildB 
mo^tpie or tern^ile, 1 acree to make thifl|L 
f)ersonal covmiant, hut not to make iflni 
<*o\(Miant that will run with the land. But 
1 do not bind mvrelf as to the use of the 
pr<>mises for anv othei* purpose. 

•J. .\s to the .school iemainin</ foi* a >eiir, 

1 ai^ree to this, but (he juirchasi* is not to 
be completed lad’orc a y(*ar also. 

.\s to the [raymept of interest on the 
purchase money, the interest, shall be at 
the noriJHal rate of (i per cent, and not 0 
per cent. 

1 did not w rite to you earlier because I 
was williiif' to let, tlu* .levvish school pur- 
chas<* the jirope.rty, buj as 1 now under¬ 
stand Mr. (iubbay is.not wiJlin}( to sell to 
the school ori the tetans offered by them, 

1 am returning the <lraft agreement as 
stated above. 

^'ours faithfully, 

J. I. J. Hvam. 
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It seems probable that ^lese two letters 
of the I5th crossed. 

On the 17th Mr. Gregory replied to Mr. 
Hyam iu the following terms :— 

J. I. J. Hyam, Esq., 

17th January 1013, 

He 7/1 and 8 Pollock Street. 

Dhar Sir, 

T havt! communicated with my client’s 
agent with reference to your letter of the 
15th instant. They .are not a little sur¬ 
prised at the objection you now raise, 
which they certainly decliru' to entertain. 

The draft a*gretvnent siil>niittcd to yon 
for approval is merely formal agreement, 
setting out tlu* terms of the <-oncluded 
contnvf/t entereil into by you with rny 
client through Mr. Owen Owen the 
broker, and lher<^ can b(‘ no doubt that 
the objections you now put forward, .are an 
after-thought on your |Kirt simply with a. 
V4?w of delayirjg the ct)m|)lotion of your 
,^cl»ase. 

fljps rcgai'ds your first obje<‘lion, my 
chr^hls i-annot understand your stating, 
that you agree to Jiiake the covenant res¬ 
tricting tlu' erection of the moscpie or 
temple, a personal covenant. This point 
was discussed and you made no <|nalifiea- 
tion restrieting the covenant. Tlie cove¬ 
nant must, tlu'iv'fore, be a covenant run¬ 
ning with the land and be binding on you 
and your assigns, otherwise there would 
be no necessity for making it one of the 
conditions of the sale. There is nothing 
in the draft agreement restricting the 
use of the premises except what was 
agreed, namely, ilAat you are to cause no 
nuisance to the Jewish Synagogue. 

Your second objection is most inconsis¬ 
tent w’ith your agreement to allow the 
Jewish school to remain in occupation of 
the premises for 12 months from the date 
of the execution of the conveyance, which 
was fined for the 6th January instant. If. 
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as you say, the purchase is not to be com¬ 
pleted before a yenr, there would have 
been no occasion to make such a stipula¬ 
tion. This objection also my client most 
emphatically declines to entertain. 

As regards the ihiid objection, I admit 
there was no rate of interest fixed at the 
time, and under my advice rny client will 
have no objection to reduce the rate of in¬ 
terest from 0 per cent, to G r>cr cent., pro¬ 
vided you complete, you ]>urchase without 
any further delay. 

Tilt! pro]xisal on behalf of the Jewish 
sc,bool to purchase the property has no¬ 
thing whatever to do wdth your contract 
to purchase, .and you were fully aw'are at 
the time that the terms offered on behalf 
of the. Jewisli scliool, had been rejected by 
my client long before your contract, 
otherwise lu; w’ould not have entered into 
the contraxd wdlli you and received the 
earnest-money from you. ' 

1 again s(!nd yon tlie drafi agreement 
for >oui‘ aiiproval, and unless vou return 
the same approved within 21 hours from 
this date or agree to compli'le your pur- 
eliase on or before the first proximo (in 
which case the execuljou oi the formal 
agreement may be disinaised with), my 
instructions .ai;e most peremptory to file a 
suit against you for the sfKXiific perform¬ 
ance of your eoiitrai.'t. 

\oius faithfully, 

(1. Gbego'by. 

On the dJiid, -Mr. Hyam wrote to Mr. 
Gregory as foiJows : — 

4 Middleton Row, 

Calcutta the Hand January 1913. 

(j. Gregory, Esq., 

lie 7/1 and 8 Pollock St. and 
1 Man'sook's Lane. 

Dkar Sir, * . 

Yours of the 17th instant on the subject 
of the above matters to hand. 
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I must repudiate your suggestion that 
my objections to certain terms in the draft 
agreement you sent me are an after¬ 
thought, or that they were put forward 
simply with the view of delaying the com¬ 
pletion oSf the purchase of the premises in 
question. 

With regard to the question of the 
covenant, not to erect a mosque or temple, 
being made a personal one in the con- 
vtiyance, or one running with the land, 
with reference to which you say that the 
point was discussed and that I made no 
qualification restricting the covenant, I 
entirely did not discuss the ])oint with your 
client or any one on his behalf, nor did I 
authorize any one to do so on mine. 
When Mr. Owen Owen reiwrted ,to me 
that Mr. Cohen wanted to be assured that 
1 would not pull down the existing build¬ 
ing and erect in its place a mosque or 
teinph', I told Mr. Onen that I certainly 
would not build either a mosque or a 
temple and told him to assure Mr. Cohen 
of that. Bc'yond this there never was any 
other discussion on the jriint, nor did any 
occasion arise for me to make any .such 
uualifieation as you advert to in your letter 
regarding the covenant before you .sent me 
the draft agreement, when for the first 
time I saw that the covenant was sought 
to be made to run with the land, and I 
at once objected to the .same, and I deny 
your allegation that there was any agree¬ 
ment to cause no nuisance to the Syna¬ 
gogue which you have introduced in your 
draft agreement, and to vsliich you refer 
at the end of the 3rd para, of your letter 
under reply. 

With regard to the question of the occu¬ 
pation by the Jewi.sh school of the pre¬ 
mises for another year, the suggestion 
ina^e te me was that although the school 
iiad no lease of the premises, nevertheless, 
in order not to work hardship on an insti- 
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tution which \^as charitable and Jewish, 
I was agreed to let the school remain on 
for a year to enable it in the meantime to 
find another habitation, and 1 agreed to 
this suggestion which I considered reason¬ 
able and agreed to defer the completion of 
the purchase for one year, until your 
client could give me vacant fmssession of 
the premises. The school was to remain 
on for a year, not from the date of the 
conveyance but from the date of the agree¬ 
ment for sale an<l purchase wfiieh was to 
be executed in writing, and thiji was so 
because I wanted and did ifisisl on vacant 
possession, for 1 woul3 have none of the 
trouble, w’orry and expense, not to men¬ 
tion the odium of having to turn out a 
charitable and communal institution from 
the preitii.ses which, T am informed it has 
made, its home for the last 40 ysurs. Mr. 
Cohen as one of the (dders of the com¬ 
munity and at one tiiiu; the llonoi^y 
Secretary of the very school in questiS, 
I believe, would be in a position be^Pr 
than any one else to get the school ya<i|Ped 
without unpleasantness, and I <!onsented 
to the reasonable request of Mr. Cohen 
to let the .school reiiiiiin on for a year, 
provided the conveyance was similarly 
delayed and vacant po.ssession given to 
me as abov'e staled. 

I deny that the (ith January instant or 
any particular date was fixiid for the exe¬ 
cution of the conveyance as you allege, or 
that 1 was aware at all that the schocjl 
offered to purchase the premises, or that 
the said offer was rejected by your client. 

€ 

In the circumstai^ces it is open to your 
client as he pleasea, either to accede to 
ray terms which were agreed upon but 
which your client now wishes to vary, or 
to file his actioVi which under instructions 
you threaten me with, but on my part, I 
shall insist on your client perfpiirniipg his 
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"part of the contnuct iifM>n the terms agreed 
as hereinbefore stated. 

^’ours faithfully, 

J. I. J. Hyam. 

' On the •i'Jnd, Mr (Jregory wrote to Mr. 
Hyam demanding a return of the draft 
iigre<‘ment, and on the 'i8rd, he wrote to 
him as follows :— 

iiSrd January 19l'i. 

J. 1. J. Hyam, Esq. 

lie Pollock St. and 
1 Man.sook’s Jjanc. 

Dgar Sjk, 

Jn coiYtimiatioii of m\ letlcr to vou of 
yestenhiN‘s date, l•anr insti iicled to state, 
that a.s you have declined lo complete your 
purchase H)hiii the tern.s agreed u])on, 
there »is no luv-essity to prolong this 
matter bv further ct)irespondenee. My 
client d<*nies that there has been any 
variation on his [>ar( or that In* is attempt- 
in»to var\ the terms of the contract, and 
is^yuu <lecline to cojnplete your purchase 
in terms thereof, my clu*nt has no other 
rnative left but to institute ]>roceed- 
in^^ agaitist yon for the sjx'cific perform¬ 
ance of your contract, etc., and which I 
am instructed to do without any further 
reference b) _\ou. 

1 have again to re»p»est you to return the 
fair tlraft agremncjit which was subniitte.d 
tc you for approval. 

Mr. Hyam ha.s explained that his delay 
was due to the pendenev of m'gotiations 
for the juirchasp of the property on behalf 
of the Jewish wdiool. 

On the Qth February It)Id the plaint in 
the present suit w’as filed, and, among other 
matters, it is thereby alleged as follows :— 

3. On or about the 13th November 191‘2 
an agreement was made in Calcutta 
between the .Plaintiff threngh his repre¬ 
sentative and the Defendant through his 
broker, whereby the Defendant agreed to 




purchase from the IMaintiff the said several 
premises free from incumbrances subject 
to approval of titl(‘ at the price of 
Rs. 1,33,000 on special conditions follow- 
ij>g, namely : (D (hat the .said oremises and 
,the site (heieof should not be useli for the 
purposes of a inos(]ue or a Uunple, or for 
carrying on any noisy or offensive trade or 
business, or for any purpose w’hich might 
cause nuisance or annoyance to the Jewish 
Synogogiie in Colln(‘k Stri'et, Calcutta, 
situate opjxjsite the said promises : (2) that 
the said Calcutta Jewish School should be 
allowed to eontimu* in occu|>atioii of the 
said pn'mises No. 8 PoUock Street for one 
year, fnuit the date of execution of the 
conveyance of the saul property, oji the 
same terms and conditions under whicli 
they were then occupying the same : (3) 
that the Defendant sluill accept u con¬ 
veyance of the said several premises exe¬ 
cuted under a special power-of-attorney 
on behalf of the Plaintiff. 

4. On or about the 15th November,1012 
the J.)efendant jiersonally called and saw 
the Plaintiff’s solicitors and cuidlrmed the 
said agreement and paid ID. 1,001 as 
eanu'st money therefor, and it was agreed 
that the Plaintiff's .said .''olicitors should 
prepare a formal agi'ccnu'id in writing 
embodying the usual ttuui.'- and conditions 
of sale and purchase, including tb© special 
conditions agret'd iifion as aforesaid and 
submit the same (c ilu* Defendant for a}>- 
proval, Jt hemg fiirther agreed that the 
said sale should bo completed within six 
weeks Irom the date on which the title- 
deeds of the said premises should be deli- 
fiored to (he Defendant or his solicitors, 
and that in the event of the title not being 
ajiprovcd. the Iffaintiff would pay no costs. 

5. A draft agreement embodying the 

said terms luid conditions, was di^ily pre¬ 
pared by the l^laintiff’s solicitors and sent 
to the Defendant for on the SOth 
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November 1912, with a letter requesting 
the Defendant to name his solicitors to 
whom the title deeds of the said premises 
should he si'iit for approval on his behalf, 
but the Defendant never replied to the said 
letter. jBhe sai<l draft agi’eement is now 
in the Twsaession of the Defendant and 
copy thereof is hereto annexed and marked 

A ” to which the Plaintiff refers as part 
of this fiis plaint. 

Counsel lor the Plaintiff experienced 
great difliculD in stating when the con¬ 
tract, on whicli his client sues was made. 
Nor is this to he \^ond((re<l at, for tlie 
evideiK'e di.scloses no ele;in-CMit agreement. 
It has lo Ixf spelt (Hit. if at all, from the 
conflicting versions gi\<*n in the, witness- 
hox o( what passed at several interviews, 
and the confusion is increased hv llu* fact 
that the. several intt:rviews were not all 
between the same persons. 

At one time the cus(^ made was that the 
letter ol the*13th November was prec.e<led 
by an oral agreement of which it w'as hut 
an im7>erfect record, and tliat the imperfec¬ 
tion w'as cured by what passed between 
the parties at the intervievv.s of the 15th. 

Ultimately the ca.se selected by the 
-Plaintiff for onr acceptance was (hat the 
paj’ties came to a concluded agreement on 
the 13th of November; but Nlr. Zorab at 
the same time expressed his wisli not to 
ahindoD such advantage as he might be 
able to derive from tlu* interviews'of the 
loth November, and in particular the in¬ 
terview between Mr. (Johcii and Mr. Hyam 
on that day. The case made in the plaint 
appears Irom the j)aragra|>hs J have alre^idy 
read. They allege an agreement bet\ween 
the Plaintiff through his representaitive 
and the Defendant through his broker on 
or f^bout the 13tli November and a con¬ 
firmation^ by the Defendant to the Plain- 
tilT’s^attiOrney on the 15th. 

It is noticeable that the agreement of the 


bSth as alleged in the plaint does nol 
correspond with«(.he letter of that date, bul 
this Mr. Zorab cx|)lains l)y the suggestion 
tliat the letter was an imperfect record ol 
the contract, and tliaf the fuller expositior 
of the plaint is merely a statement of thal 
which was inherent in the letter and 
might properly be read into it, if reganl 
were had to all the circumstances. Hat 
then the Plaintiff' made out that there wat 
a concluded agretummt on the 13tl: 
November? 

The ultimate eonclusiun of Mr,- ,lustic€ 
('bitty is expressed in the.se w'^owls : “1 
lutld that there was a ^lefirtite, eoinpletc 
and binding agi'eemeul arrived at between 
the parties on 15th November 1912 by 
which the Defendant agreed to bp^- the 
[injpcrtv ill question for Hs. 1,33,000 sub¬ 
ject to (.he (hree (‘oiiditions set <uit in para, 
3 of (lie plaint.” * 

'This certainly doi's not aflirm a concliM- 
ed contract on the 13th November and% 
it \va.s the intention of the learned Judge 
to negative a (toncluded contract on the 
13th, I agree •with him. 

This appears to nie to be the meaiiiug of 
the entry in Mr. Gregory’s day-book of 
the loth Novciid,)er, which contemplates 
that even on that date it still remained for 
terms to be settled. This too is borne out 
by the evidence both of Mr, Gregory and 
Mr. Gohen, from which it is clear that 
matters ha^i not taken definite and final 
shafie on the 13t)i; in fact so far were 
terms from being fixed that Mr. Cohen 
on the 15th informed the Defendant that 
he might ‘ ‘ leave or take ' ’ his conditions, 
lu support of this view'that there was no 
concluded ugreemeirt, the Defendant 
points to such matteVs as the dispute re¬ 
garding the scope of the special restrictiye 
conditions- Tl^ amount of the varnest- 
money and the date for completion» the 
uncertainty involved in the stipulation 
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that the written agreement should ci’ntain 
the “ usual terms and'•conditions of sale 
and |)urchase,” the agreement that there 
sliould be an agreement in writing, and 
the conflict of view as to whether the con- 
ti'fict was for a sale with vacant possession 
or not. 

All this and also the subsequent nego¬ 
tiations and conduct of the parties, in my 
opinion, afford clear indication that, there 
was no concluded contract on the 13th. 

The next question is whetlier there was 
a concluded contract on the Ifith. This is 
regarded by Mr. Justice Chitty as ” the 
important dSte in the case,” and he seems 
to have thought that a. final agreement was 
concluded between Mr. Cohen and the 
Defendant on that day. This is not the 
case made in the plaint, ft is however, 
alleged in para. 4 that on the J5tb ” K 
was u^'eed that the Plaintiff’s said soli- 
utoi's should prepare a formal agreement 

writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions agreed upon as afore¬ 
said and submit the same to the Defendant 
for approval.” 

If .then, as I hold, there was no conclud¬ 
ed contract before the' 15tli. it is manifest 
on the face of the plaint that the pre- 
pa.ration of a formal agreement in writing 
embodying the usual terms and conditions 
of purchase was an integral part of the 
negotiations of that day and was actually 
a matter of agreement between the parties. 
That it was an essential term of a bargain 
between the parties that there should be a 
written contract is, !• think, clear even 
apart from the definite d,llegatioD in the 
plaint. Thus Mr. ©wen’s letter refers to 
the„ time for completion as a matter to be 
detei'mined by the ” date of the contract,” 
and on his evidence he (Explains that the 
tim^ for completion was fixed at "six 
weeks after the execution of the agree- 
- s 
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rnent.” The day-book, too, Shows that a 
^^'ritten agreement was to be prepared, 
and the evidence <ui the |X)int is to the same 
effect. And in fact a draft agreement in 
\\riting was actually prepai*cd and submit- 
ti'd by the Plaintiff’s attorney.* 

('.an it them be said that in the absence 
of such formal contract in writing for none 
has been executed—there is a concluded 
contract between the parties? 

Ill Voiv .Hatzfeldt Wildenbury v. Alex¬ 
ander ( 1 >, it was said by Lord Parker as 
he now is, "it appears to be well settled 
hv the authorities that if the documents or 
letters relied on as constituting a contract 
eonti'iiiplate the execution of a further con- 
trad between the parties, it is a question 
of coTisirucliou whether the execution oi 
the turther contract is a condition or term 
ol the bargain, or whether it is a mere 
e.v'iin'ssioM of the desire of the parties as 

to the manner in which the transaction 

» 

ali'ead.> agreed to wuH in fact go through. 
In the former ca.se there is no enforceable 
contract eith(T, because the condition is 
unfulfilled or because tJie law does not 
recognise a contract to enter into a con¬ 
tract. Jn the latter case there is a bind¬ 
ing contract, and the reference to the 
more formal docuuKUifc may be ignored.” 

Here it is ex})re,ssly ])leaded in the plaint 
that it was a matter of actual agreement, 
not merely the exjaos.siou of a desire, that 
tlie terms should be embodied in a written 
agreement. And there is the further fact 
that this wiitien agreement was to take 
the f)Jace not of a previous writing but of 
previous conversations, of the uncertain 
^character disclosed by the evidence. 

I am aware of no case where a provision 
for a written agreement in place of oral 
conversations has been treated as negli¬ 
gible : none has been cited to ns. Though 
there may be no |firesmnption of law bega- 

(1) L. B. [ISialt ^8i M p. 389 (19111, 
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tiving legal obligation in the absence of 
writing where there is a stipulation for a 
written agreement, still, from the nature 
of things, the inclinaton of decision must 
be stronger in that direction where the 
supersession^ is of an oral by a written 
agreement, and not merely of one writing 
by another. 

In Bidgumy v. Wharfou (2), Lord 
(!ranworth expressed tho ^■iew' that the cir¬ 
cumstance that tho parties do intend a 
subsequeni, agreement to be made is strong 
evidence to show that they did not intend 
the previous negotiations to amount to an 
agreement, and he there was dealing with 
the supersession of written negotiation by 
formal writing. While Lord ^A'ensleydale 
in the same case said ‘ ‘ These cases often 
occur in Courts of Law and the question 
then always is whether the parties mean 
to embcwly the contract made by parol in 
writing? If tljey do, nothing hinds them 
until it is written. If they enter into a 
contract^ with a view to a written agree¬ 
ment, nothing will bind them but that 
written agreement.” In the absence of a 
written agreement, therefore, I hold there 
was no enforceable contract, and in the 
View 1 take, this is sufficient to dispose of 
the appeal. 

But in my opinion, apart from this, 
there are fatal objections to the success 
of this suit, for I think it is not established 
that the parties were at one. Thus the 
scope of what have been termed the special 
conditions was not definitely settled, nor 
were the parties agreed as to whether 
vacant possession w'as to be given on com¬ 
pletion. I would here digress for a 
moment to point out ihat the parties might 
welj not be in exact accord as to the pre¬ 
cise mode in which effect should be given 
to the special conditions, though they 
were agreed as to their general character. 

(SI 6 B. L. a 368 (1864). 


Thus Mr. Hyam might be wanting to post- 
pone completion fof a year so as to accom- 
mttdatc the Jewish school and yet be un- 
unwilling to pay the purcha-se price 
Ixirrowed for the purpose at interest, 
until he got possession, for to him the 
transaction was a matter of business. 

Similarly the Defendant may have beer 
willing to bind himself personally as tc 
the building on the land and have been un¬ 
willing to impose a restriction that mighi 
1)0 a blot on the title. And us he intendec 
liim.self forthwith to build, he might*have 
siipjiosoi! that would be a^cepteel as suffi¬ 
cient. Hut to return to the difficulties ii 
the Plaintiff’s way, I would next |)oint tc 
the allc^gation in the plaint, that it wae 
agu'e.d that the Plaintiff's solicitors shoulc 
|)rej>ari> a formal agreeiitent in writing 
(unbodying the usual terms and conAitionf 
of sale and pumhase (paragraph 4). 

A draft agreement has been submittec 
after approval by Mr, Cohen, and its termt 
pre.sumably represent what was regardet 
as usual. 

A perusal of the document demons 
trates the uncertainty of the oxpresfior 
” usual terms,” and by way of illustratior 
1 may |x>int to the provision in the draf 
that tho sale is subject to tenancies, tha 
interest at 9 per cent, is charged on the 
balance of the purchase money, that j 
right to reacind is reserved to the vendoi 
if he is advised not to remove or compli 
with any objection or requisition, that thi 
property is sold subject to all outgoingi 
and easements thcAigh none are parti 
cularized, and that time *is to be deemec 
in all respects to be of the essence of th« 
contract. * 

If. this draft represents the Plaintiff* 
idea of what are usual terms,” that jaai 
be introduced into an agreement for sal 
without discussion, it cannot be a matte 
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of surprise if the Defevdant is not at one 
with him as to that. 

Indeed the circumstance.s of this case 
illustrate forcibly the mischief against 
which the decision in liummens v. Robins 
(■i) was directed. There in reference to a 
similar , provision Lord J usticc Knight 
Bruce asked “ what are the usual clsiuses 
in a contract for the sale of laud? They 
differ almost incessantly : they dill'er ac¬ 
cording to the state of the title, the con¬ 
veniences, the fancies and the wishes of 
mardvind, and the particular situation, con¬ 
venience and inconvenience belonging to 
the estate.” And in view of the uncer¬ 
tainty of the provision it was held that 
there was not a contract capable of being 
specifically enforced. 

The PlaintifiF asserts, as is obligatoi’y, 
that h% was ready and willing to perform 
and carry out tho agreement. Presumably 
fhe draft agreement embodied his concep¬ 
tion of his obligation and indicates what 
he was ready and willing to perform. 
But if that be so, his readincs.s iind willirig- 
ne.ss did not correspond with his »)bligiitions 
under the alleged agnuunent, «*ithev of the 
13tb or 15th .November. Nor does it mend 
matters that the Plaintiff may have been 
willing at the trial to waive any of the 
stipulations of the draft. 

No doubt as to the main features of the 
transaction, i.r.., the sale, th(‘ identity of 
the property, the juice, and even the im¬ 
position of restrictions in some form or 
another, the parties were substantially 
agreed, and to that extent th > Defendant 
may w'ell have ctjnsidered that as between, 
man and man there was a contract, and 
have used language appropriate to that 
position. But that is not enough to create 
a concluded contract between the parties. 

Nor is the Defendant precluded from 
pleading that there was no concluded con- 

• (8) 8 p«a. J Mtd 8, 88 (I866p 
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tract merely because he paid earnest 
money, more especially as the mode in 
which the Plaintiff’s agent dealt with the 
money shows that even he did not treat the 
matter as governed by a concluded agree- 
mejit at the lime of payment. 

The. conclusion then to which I come is 
that the learned Judge should not have 
decretal spfjcitic performance. 

1 would, 'therefore, allow the appeal, 
reverse the judgment of the first Court and 
di.sini-'K the suit with costs throughout, 
including tJie costs of the appeal. 

WoomioKi-’K, J.—This appeal, in my 
oj>inion, raises a question of fact, the prin- 
oiple.s of law' applicable to such .facts ad¬ 
mitting of no doubt. The Court will 
doul)tlcss not enforce specific jDerformance 
of a conlr'jtci, the terms of which are uncer¬ 
tain. If the Court does not clearlv know' 
what the contract is w'hich fbe parties en¬ 
tered mto, it cannot obviously enforce it. 
But the (]ucstion whether a coutrjjct is in 
this seu.se uncertain is a qiu'stion of fact 
whii'li arises upon the document.s and oral 
evidence tendered in siipjioil of it. In the 
jire.si'iit ease the alleged contract was for 
the sale of the prciiiises mentioned in the 
first and secoiui paragraphs of the plaint 
free fi’oni enciimbrauces, subject to ap¬ 
proval of tit'e at (lie price of Rs. 1,33,000 
on the spei-ial conditions mentioned in the 
third paragraph ot the plaint.* Those 
terms appear to uic to be free from uncer¬ 
tainty in tlu Miselvcs, and the Defendant’s 
agreement to them has been established by 
evidence wdiich the learned Judge has ac¬ 
cepted and vvhicE, for reasons which I 
later give, 1 also accept. This evidence 
is paitlv documentary and partly oral. 
There is no law in this country which in 
this case requites ^ exclusiveiy written 
record, and if we were to insist upon it as 
a condition fen: the grait# of specific per¬ 
formance, we 6bM^u^sbe. thp 
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parties more than the law demands. 
Moreover, there is in this case a document, 
viz., the broker’s acceptance of the con¬ 
tract. The broker was admittedly agent 
for both pities. Necessarily in this case 
as in other cases the oral evidence for the 
Plaintiff and the Defendant is in conflict. 
But we have to sift that evidence and to 
see which is to be believed. If uix)n such 
examination the nature of the agreement 
is left in doubt, the Plaintiff must fail, but 
if the evidence is beli(;ved to be true, we 
must, I think, given eff«'ct to i1. If tb(' 
evidence given for the I^laintiff is accept¬ 
ed, it, in my opinion, leaves no doubt as 
to what •the facts an*, ^foreover this is 
an appeal and we are asked to reverse the 
judgment of the learned Judge on a ques¬ 
tion of fact. The Defendant in his 
evidence'insinuates that the letter of the 
brnker Mr. Qwen was due t<» something 
more than misurulerstanding. He con¬ 
tests. bpth the. truth ami accuracy of tin* 
evidence of the latter and other witnesses; 
charge's that the evidence of Mi'. Cohen is 
" absolutely false ” and says that he re¬ 
turned the draft agreement which had been 
•sent to him by Mr. Gregory, the Plaintiff’s 
solicitor, as he “ suspected that the latter 
had drawn up an agreement, the terms of 
which were not the same as the broker’s 
letter which he knew wa.s the basis of it. 
His grievance on the facts is that the 
learned Judge has not ac-cepted these 
charges or tlie evidence on which they are 
made. I have never held that the Appeal 
Court is bound to accept the first Court’s 
appreciation of the facts. In my opinion 
both the law and facts are open to us. 
Still this being an appeal on the facts the 
Appellant has to satisfy us that the judg¬ 
ment api^ak?d against is erroneous, and 
this fie has failed to do. Cn the contrary, 
for reasons 1 later state, it seems to me 
. that the leamed Judffe has arrivAd «. 


correct finding on fee evidence before him. 
He points out that the DefShdant’s evi¬ 
dence stands alone, and as against it there 
is the evidence of the four witnesses— 
Owen, Cohen, Gareh and Gregory, the 
letter of the 13th November 1912 and other 
documentary evidence. It would, in my 
ufiiuiou, requiiv a strong case which would 
justify us in accepting the Defendant’s 
evidi'iice alone as .against all the other evi- 
tleuce whicli has been accepted by the 
Judge t)f lirst instance. 

ft is llieu alleged in the plain# as it 
stands that on the confinruftioii of the 
agreement ami payment of the earnest- 
money it was agreed that the Plaintiff’s 
solicitors should prepare a fonnal agree¬ 
ment in w riting embodying the usual terms 
am! comlitions of sale and {)urcha.se includ¬ 
ing the special conditions above nfention- 
ed. and should submit the same to the 
Defendant for approval. On the strengtlr 
of this allegation and certain answer^ given 
b\ the Plaintiff's witnesses it is contended 
that there has been no completed contract* 
between the (tartics and that the suit is 
pr'mature. Here again the law appli¬ 
cable 'Jcems to nu* to admit of no doubt. It 
is well e.stal)lislied that the mere reference 
to a future fortnal contract w’ill not prevent 
a binding bargain. The fact that the 
parties rt*fer to the prepturation of an agree¬ 
ment by whic'h the terms agreed upon are 
to be put into a moro formal shape, does 
not prevent the existence of a binding 
contract. There are, however, cases 
where the reference to a future contract is 
made in such terms ae ^ show that the 
parties did not intend«to be bound until a 
formal contract is signed. “If” said 
Ijord Oims in Roaaiter v. Miller (4), 
“ You find not ^ unqualified acceptance 
subject to the condition that an aerdement 
is to be prepared and agreed upon between 
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ifhe parties, and until,that condition is 
fulfilled nd contract is to arise then you 
cannot find a concluded contract.” In 
other words the signing of a further formal 
agreement is made a condition or term of 
the bargain, and if/-the formal agreement 
is not appi’oved and signed there is no con- 
cludetl contract. The <pi('stion in this suit 
is whether the case fulls svithin one or 
other of these alternatives. So James, 
L. *J., said in Hnnricu'cll v. JcnUius <5} 
each case depends on i(s own special cir- 
cumstjinccs. 

. What thwj arc IJic circum.stajices hereV 
1 will deal with this |x)int at once, as it is 
one wliich if disposed tif in .favour of the 
Ap}M.*llani establishes his ca.se. This con¬ 
tention of the Appellant appears to me to 
be an after-thought. It finst appears in 
the written statement tiled in March 1913, 
the contract for sale ha\ing.been, it is said, 
JP’iitered into in November L91'2. It has 
been argued that the 1 tefendant is a lay¬ 
man and could not appreciate the ad¬ 
vantages which, it is contended, the law 
gives him. We are not asked to say that 
the Defendant is incapiable of understand¬ 
ing or looking after his ov\n intere.sts, and 
the fxiint here is a siinjile one for the ])arty 
himself whatever may la; the ilitiicultios 
which the'Coiirt ha« in some cases in as¬ 
certaining what \\a8 passing in the minds 
of others. The Defendant has, however, 
only to ask himself whether it was agreed 
that he was in no wise to be bound until 
h« had approved and signed a contract. 
If this had been the fact, it seems to me 
incredible that it should not at once have 
occurred to the Defendant, and when he 
was pressed by the j^laintiff we should have 
expected, the reply :—“There is no con¬ 
tract. I have not signed and refii.sed to 
sign any agreement.” * 

. Wtiat then are the facts? On the 15lh 

, 18} I.. & 8 Cb, Div, 70, 78 (1878). 


November 1912 the Defendant admittedly 
paid earnest-money of lis. 1,001. This 
payment was in itself evidence of a con¬ 
cluded contract. It is suggested that it is 
not, but.that f)ayincnt of earnest-money 
is merely a sort of guarantee that the buyer 
will seriously negotiate. This, 1 think, is 
not the ca.se. If this <‘.arnest-nioney was 
not concluding a contract, why do we find 
no proviKi<m tor its dis|)osal and refund? 
Reliance is placed on the fact that it was 
not caslied directly bv Mr. Cohen, but 
made over to bis solicitor and cashed later. 
This, however, may well be due to the fact 
that Mr, ,E. M. D. Cohen • intervened, 
when lie found that the inojierty on which 
th(' Jewish school was place.<l was going 
to be sold away. From the letter of the 
5th December I’Jl’i it apjiears that Messrs. 
Sassoon u- Co., informed Mr. (iiihbay that 
Mr. E. M. D. Cohen was writing to him 
about it. ^Ir. Gregory’s dsiy-book show's 
that Mr. Cohen a<.*cepted the Hs. J.OOl as 
earnest-money, the amount of which was 
admittedly the previous subject of discus¬ 
sion, and that it was after that arranged, 
that an agreement slionid he prepared and 
submitted to Mr. Ilyain for his approval 
the purchase to he cuiiipletetl within six 
weeks. That Mi. Hyam considered the 
acceptance of the earnest money closed the 
transiictioMs. appear^ on his evidence. 
That .Mr. Cohen and Mr. Gregory consi¬ 
dered the matter concluded is shown by 
their action m at once taking steals to get a 
|)ower-of-attoriu'y e.\ecuted. On the 20th 
Noxemher 1912 a draft was sent to the 
JXdeiidaiit for approval. After this the 
parties ajipear to have been waiting for the 
f-eceipt of instructions from Mr. Gubbay as 
to wheth(3r he was prepared to cancel the 
sale seeing that Mr. E. M. D. Cohen of 
tlie Jewish school, which* was thereby 
likely to be dis|d8>c^, ;.wa8 objecting to it. 
Mr. Gubbay, however, rcjhise4 to cancel. 



82 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XX. 


J. 1. J. Hyam p. M. E. Guubay. 

and on <he 28th December Mr. Gregory 
informed Mr. Hyam of the fact “ that he 
will not cancel the contract for sale ’’ and 
asked for the return of the draft approved, 
without delay. The Defendant was also 
informed of the arrival of the j>ow’er-of- 
attorney authorising Mr. Cohen to act for 
Mr. GuUbay. To this the Defendant gave 
no reply. According to his case all that 
he had to do was to write back and say, 
“ there is no sale to cancel until I have 
approved the draft coutract.” He did no- 
Ihfng and wa.s again written to on the 2nd 
January asking for return of the draft. 
He did nothing, and having given no rejdy 
he was again written to, to the same effect 
on the 7th. He did nothing, and on the 
13th January, Mr. Gregory wrote insisting 
on the sale and asking for ndurn of the 
draft. This letter wa,s not more success¬ 
ful than the rest and on the 15th January 
Mr. Gregory 'wrote, again referring (“x- 
pressly to the agreement and saying that 
“ Mr. Gubbay will not cancel the contract 
as you requested him to do.” Jjegal pro¬ 
ceedings were then threatened*. With 
reference to this letter I may observe that 
Mr. Gregory says that Mr. Hyarn spoke 
to him about cancelling the contract. The 
Defendant who appreciates the inference 
which may be drawn froir» the use of the 
word “ cancel ” deni('.s that he ever used 
that term to Mr. Gregory. It is note- 
Avorthy, however, that if thi.s be so he did 
not deny what Mr. Gregory stated in the 
rtiply which he at length sent on the 15th 
January Ibl'J. T will refer to this letter 
later. Its only importance here is the ex¬ 
planation which it gives of the delay to 
which I have rc.fernd. According to Mr. 
Hyam he did not read the draft until about 
this date, lie then states “1 did not 
'write .to you'earlier because 1 was willing 
to let the Jew'ish scliool purchase the pro¬ 
perty, but, as I now understand, Mr. 


Gubbay is not on pterins tiffered by theiil 
w’illing to sell. I am returning flu? draft.” 
As the learned Judge has pointed ont, Mr. 
Hyam has not called Mr. E. M. D. Cohen 
to support his story and 1 am unable to 
understand how he could have thought that 
there was a possibility of sale to the Jewish 
.school, seeing that he. had been definite¬ 
ly informed on the 28th December that 
IMr. Gubbay rofu.sed to cancel the sale. 
This is followed by an inqioriant lette?' of 
the 17th January, in which l\lr. Gregory 
alleges that tlie ilral't sent was morqly the 
formal expri'ssion of a ” coucluded con¬ 
tract ” and asking for its ap|>rovaI. To 
this the Defendant rofdied on the 22nd 
January in which letter he also assent.s to 
th(' position that there was a coucluded 
coutract though he disputed its terms; 
for he .says ” In tlie circiimslune«s it is 
ofX'Ji to your client as he jilcases either to 
accede to rny terms which were agreed 
iH)on but which your client now wi.shes to 
vary or to file his action, hut on my part 
I shall insist on your client performing his 
part of the contract upon the terms 
agreed.” In the face of thest', express 
words it does not seem to me to he jwjssihle 
to say that there was then no contract 
between the parties. In fact, as the 
learned Judge jxiints out, it i.si;he ca.se of 
both parties that a definite agreement to 
sell was arrived at, the difference between 
them bei^ as to its terms. Mr. Cohen 
also evidently tliought that the cxmtract 
was concluded for, as above stated, he^at 
once set about to get the power-of-attorney 
under which the Mnveyance was to be 
executed. It was, however, both his 
wish and that of the l)efpndi) nt that what 
is called in the evidence ‘ ‘ ilie usual earnest 
agreement” should be drawn up, and on 
Mr. Cohen’s ans^^'ers on this i)oint reliance 
is placed. Mr. Cohen says that this agree¬ 
ment was to embody the special conditions, 
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as contaiiK'd in Mr. Cohen’s letter and stat¬ 
ed by the Defendant hittiself on the 15th, 
and the usual terms as written by solicitors. 
He says that the sale was concluded with 
Mr. Hyam personally on the 15th and lhat 
all that was to be done was to insert the 
usual condition. Mr. Hyaln says in 
answer to'Tihe question “ you contemplated 
a written contract ”?—“ \es.” It may be 
admitted tliat this was the intention of 
both i)arties. The (piestion is whether 
there was to bo no concluded contract 
until the formal aj;rc(unent was signed? 
That tile parties did not then, whatever 
the Defendaht i^ay now do, trouble about 
the other conditions is shown hy IMr. 
Ilyam’s letter of tlu^ 151h January in 
which no attention is paid to these matters 
and the statement in b.is evidiuico that 
these were no part of liis business but of 
his attorney. Mr. Gregory says that the 
Defendant told him on tlie 15th Novem¬ 
ber that tonus had been finally arranged 
with Mr. Cohen whi> had aeeejded the 
earnest-money and that the remaining 
clauses were tlu' usual clause's in an 
earnest agreement. He denies the sug¬ 
gestion that he understood “ that this 
matter was subject to the pri'paration and 
approval of a formal contract ” an<l says 
tliat the formal contract was only to in¬ 
clude and did in fact include the ordinary 
conditions of sale and ]uuvhaae. If this 
be not the fact, the Defendant could have 
called evidence to show that the terms pro¬ 
posed to be insi'rted wore not, as he for the 
first time in the written statement alleges, 
usual conditions of sale in Calcutta. The 
written stateme»t ‘2) admits that the^ 
Defendant agreed to inirchase “ upon the 
usual terms of such purchases and sales.” 
Here I may observe ujxin the Defendant’s 
allegation that the dnijt contains terms 
which are not usual, that if it were neces¬ 
sary to decide this question it w’ould be 
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sufficient to point out that the evidence is 
all one way, Ihere being nothing to contro¬ 
vert Mr. Gregory’s statement on this 
point. It does not , however, seem neces¬ 
sary to decide this point, for the Plaintiff 
does not insist iqion specific performance 
of the draft, conceding that if it be the 
fact, which is not admitted, that there are 
any terms therein which are not usual, 
the same could not he enforced against the 
Defendant. It is obvious that specific per¬ 
formance could not be enforced cxcejit as 
to terms agreed ujxui namely those in the 
third ])aragraph of the plaint. The draft 
was not sigJK'd and accepted. It is note¬ 
worthy in this connection that though the 
Defendant does now object to some of such 
terms, he did not do so in his letter of the 
15tli January. J Jke the objection that the 
execution of a formal agreement was a 
condition of the contract, this objection 
appears for the first tinu' in the written 
statement. 1 should here mention that 
(rouiisel for the Eespondent stated that the 
terms of paragraph 4 of the plaint should 
run as follows:—‘‘Should prepare a 
formal agreement in writing embodying 
the said terms and conditions an<l submit 
the same to the Defendant for apjjroval,” 
instead of ” should ]>rcpa!e a formal agree¬ 
ment in WTiting embodying the usual terms 
and conditions of sale and p'jr<*haae includ¬ 
ing the special conditiems agreed upon as 
aforesaid and submit the .same to the De¬ 
fendant for approval ” and he asked that 
three doctimeiils should be admitted in 
evidence', ri~., the instructions for Jbhe 
plaint, origiiKil draft plaint in counsers 
handwriting and a fair copy plainL 1 
thought that this application which was 
niade^ after the close of the reply, came too 
late and moreovei; that the point was im¬ 
material to the decision. The ^agreement 
of which specific performance ia sought is 
that stated in paragrdjf^h S- of the plaint and 
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stated to have been confirmed in the first 
three .lines of paragraph 4. The Plaintiff 
as stated does not seek s|>ecific perform¬ 
ance of the draft agreement with all its 
terms and the subsequent allegations as 
to the preparation of a formal agreement 
in whatever terms they arc stated have only 
a bearing on the question which I have 
already discnssocl namely whether then' 
was a contract at all until the formal agree¬ 
ment w'as drawn uj). In a- still more 
belated fashion, though the written state¬ 
ment does not allege uncertainty, but on 
the contrary willingness to complete iqon 
the terms the “ Defendant had agreed to,” 
it was urged in argument that the contract 
is uncertain because the phrase "usual 
terms and conditions ’’ is uncertain. 
{Hummens v. Hobins (3)]. It would he 
sufficient to reply to this that there is un¬ 
rebutted evidence vvliat such conditions 
are, and therefore no uncertainty if we a(*- 
cept Mr. Gregory's evidence. .Put apart 
from this what the .Plaintifl' alleges is that 
the agreement sought to he enforced is that 
stated in paragraph 3 of the plaint, and the 
arrangement arrived at subsequent to and 
after the concluded contract there men¬ 
tioned did not form part of it. I’his is a 
sufficient answer to the reply that the 
vendor cannot waive such stipulation for 
which the cas«i of IJoyd v. Noirell (Gl is 
cited. That case, moreover, is distin¬ 
guishable, for there, the contract was to sell 
" subject to the preparation by the 
vendor’s solicitors and coiufdetion of a 
fornuil coatr!M-t.” This was, therefore, a 
term of the contract itself in that case 
where it was held not to be for the benefit 
of the vendor only and thcivfore could not 
be waived by him alone. 

A new ()oint has been rinsed on appeal 
that th(.’! sale was free from cncnmhrances 

(8) 8 l}«a. J. h S. 88 ll86fi;. 

(•» [1895] 2 Cfa. 744. 
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when'as there were some leases on the pro¬ 
perty. .Tt ap])ears»from Afr. Cohen’s evi- 
deiKte that the projx'rty sold was subject 
to lease. The Jewish school were monthly 
tenants and the other leases expired in 
October 1913 that is before the expiration 
of the year when the Defendant was to get 
|H)sse8sion from the Jewdsh sdhool and 
before the hearing of the suit. The first 
answer to this wlikdi is given by the Res¬ 
pondent appears to me conclusive, riz., 
the iK)ii)t was not raised in the pleadings, 
nor was an issiu* directed to the ]x>iut nor 
does ]Mr. Hyam anywhere say that he did 
not know of the existtmee 4 )f tlfe leases and 
if he had known he would not have purchas¬ 
ed. The Court is not called upon to raise an 
objection of this kimi which the jJfjrty 
himself has not raised. Put it was sub¬ 
mitted that Mr. Hyam could not raise the 
point as he was, it is suggested, ufiaware 
of the leases. I do Jiot believe that he was 
unaware nor has he sworn that he was' 
jgnorani of them. Counsel for the .\p))el- 
laiit stated that Mr. Owen was the common 
agent for both parties. Mr. Cohen swears 
tliiit the posise.ssion was subject to the lease 
and that he told the broker, the common 
{igent, of the tenancies affecting'the pro¬ 
perties. His evidence on this jioint is sup- 
|)orte.d by Mr. Owen who swears that 
he told Mr. Hyam " exactly the terms 
whicli Mr. Cohen had proposed and he ac¬ 
cepted them.” Mr. Cohen says that the 
term that property should be taken subject 
hi lease was one of his expressed condi¬ 
tions. Mr. Hyam says that nothing was 
said about encumbrances without however 
mentioning the leases. That Mr. Cohen’s 
terms were as he states, is borne out by 
the draft agreement which he handed to 
Mr. Gregory on the 20th November. The 
draft was sent on to Mr. Ilyam on the 
same date. Paragraph 1 of the draft ex¬ 
pressly 'mentions that the property was sold 
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free from encumbrances but “ anbjecit also 
•to tbe existing tenancies affecting the 
same.” Inciilentally 1 may remark that 
Mr. Gregory was here distinguishing 
between encumbrances and leases, the 
two terms not being always synonymous. 
This agreement must have put Mr. Hyam 
on notice even if he had not ha^l actual in¬ 
formation before. That Mr. If yam rea-d 
this agreement liefon' suit 1 believe for 
when he returned it on the loth .lamiary 
■ 1913 he took specilic exee))ti(>n to two 
terms of the draft, namely, the second 
touching*interest and the la.st making the 
covenant l»ot hiyld .a mos<pu‘ or temple 
to run with the land. It is noted further 
that the property which is the subject 
matter, of the suit adjoin.H a propert y of 
Mr. Hyam who was therefon* likely to 
know what was the stale of it. Nor is it 
in the lea^it degree likely that Mr. Hyam 
W'ho is represented to h»‘ a |)erson who 
s|KVtdates in land di«l not make full en¬ 
quiries as to the state of the property which 
he proposed to purchase. .\giiin Mr. 
Hyam must have known from the draft 
lease that the sale was subject to existing 
tonancies. If this had been for him the 
vital ” defect in litl<! ” now alleged one 
would have expected him to have, said at 
once. ” Then? are leases on the ])roi.)erty. 
I w^as not told of them. 'I’he negotiations 
are off,” and this he would, one should have 
thought, have done the more readily see¬ 
ing that on other grounds he had sought to 
get the sale cancelled. That he did not, 
points to the inference' that he was aware 
of the leases from the beginning. Not¬ 
withstanding all this no objection on this 
point was taken in th« written statement 
nor issue raised then'on. Even if we were 
to make the improbable assumption that 
Mr. Hyam was unaw’are of the leases until 
the point was mentioned in the evidence, 
Mr. Hyam gave his dejmsition after the 


witnesses of the Plaintiff and he does not 
even then say that he was unaware of the 
leases and that if he had known of them 
he would not have purchased. It is true 
that a somewhat similar statement was 
made by his counst'l here but what counsel 
says i.s not evidence and is not accepted 
as such. Nor was the poijit sought to be 
made by amendixl de-fonce nor was it ac¬ 
cording to the I{es|>ondent’s counsel argued 
in the lower Court. I'liat this statement 
is likely to be torre<-t is shown by the fact 
that tlu're is no mention of a point which 
has been inadi* so much of in ap])eal in 
the judgment of the learned Judge, nor is 
the point sfHicitically taken in the grounds 
of appeal. The point first arose in the last 
hearing before two Judges as a result of 
certain observations made by the C'onrt 
which were subsecpiently adopted as his 
argument by counsel for the Ap|,)ellant. 
The point, therefore, in my o]>inion cannot 
be taken now. Had it been taken in the 
first Court it might have been ixxssible to 
lead evidence t(> show that it had no’sub- 
stanee as the fact.s to which I have, referred 
themselves suggest. But even if thi' points 
were (i|K^n there does not appear to me to 
be any substance in it. If tJiere Jiad been 
it would have been taken. In answer to 
the (Jn(‘f Justice, coun.sel for the Hespon- 
dent whilst .sulunitting that the question 
did not arise said that if required to answer 
the question he would say that the property 
was sold free from encumbrances but sub¬ 
ject to the existing tenancies as the draft 
says but submitted that there was no con¬ 
tradiction having regard ,to the nature of 
tlje tenancies, the return on the money 
‘which they give, viz., 5} per cent, and the 
fact that the tenancies had expired before 
the lu^aring of the suit. Further, that even 
if the leases were encumbrances that wae 
no (h'feiice if the Plaintiff dj^ebarged them 
and offered them fr^e ^encumbrances. 
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As stated the.se tenancies have long ceased 
to exist and cannot be any real defence. 
The real objection as I point out later is 
that Mr. Hyam is unwilling to incur the 
odium of turning out the .Jewish poor 
school n(Av in jossession of portion of the 
premises. Doubtless the [X)int might have 
had a legal bi'aring on the question what 
was the contract between the parties if it 
had been raised. Hut it was not and as 1 
have said there is no evidence by Mr. 
Hyam that when he entered into negotia¬ 
tions he believed he was negotiating’ for 
purcha.se of a property free of existing 
leases. Had this been the case and there 
was any substance in the objection it would 
have undoubtedly been properly raised. 
The Defendant can have possession now 
but he will not take it because he does not 
wish to incur the displeasure of his com¬ 
munity by turning the ]X)or school out as 
he would bq entilh'd to do if he accejded 
the property. 

As,regards the evidojiee that the parties 
were not ad idem it is sulllicient generally 
to say that this must dejiend on the view 
the Court takes of the facts. If the 
evidence given for the Idaintiff is acce[)ted 
the parties were ad idem for that evidence 
shows that the Defendant understood what 
the terms were and gave hi.s assent to them. 

fn my opinion these various objections fail 
and were an after-thought put forward to 
relieve the Defemlant of the obligation into 
which h(‘ had entered sliould he fail on the 
substantial part o<‘ his case, to which I now 
turn. That (question, is, assuming as 1 
hold, that ther(' was a con(diided contract 
—What were its terms? 

But before doing so, I will deal with a 
point advanced in the argument, namely, 
when and where the offer was accepted and 
whgthe* MV. (hven had authority to accept 
on the Defendant’s behalf. 

Mr. Owen’s a<!cej)taric(‘ is contained in 


the letter of the Idth November 1912. 
JN'lr. Hyam swears that he “ never gave*. 
him authority to write any such letter- 
and that the first time he saw’ it was on 
the 'idth January 191 d; but that he never 
wrote repudiating his authority as he did 
not think it necessary.” He <lenied Mr.„ 
Gn’gory’s e.Nplicit statement that he show¬ 
ed him Mr. Owen’s letter at the interview 
of the Ihlh. No doidd Mr. Gregory’s 
veracity was impugned in cross-examina- 
lion, it being suggested and denied that his 
day-books tin which this particular-incident 
was not described) had hecii charticterised 
as false entries in anotl^U' cfise. It is also 
a circumstaiKK' in Mr. Hyam’s favour that 
Mr. Owen does not recollect this incident. 
Hut it is easier in the case of an incident of 
this kind to forget it than to honestly sup- 
fxj.sc that it took place when it did not. 
Jt is hard to imagine any altemafive to the 
acceptance of Mr. Gregory’s positive st^e- 
nuTit than that he was telling an nntruTh. 

J am unalile to h(»ld this, nor has the 
learned .Judge done so. I’lu* incident 
seems to lx* quite a- probable one. Is it 
likely that a conversation should be ha<l 
between Mr. Cohen, .Mr. Gregory and the 
Defendant withotit any r(‘f«M‘en('e to the 
broker’s letter which-was the basis of the 
contract? 1 think not. It apf)ears also 
to he the fact that Mr, Hyaru’s ignorance 
of the contents of the letter till the 25th 
January was not put in cross-examination 
to any bf the I’laintiff’s witnesses. Mr. 
Owen admits that after writing the letter 
he did not show it to the Defendant before 
sending it to Mr? Gregory, but he swears 
that he wrote it on Mr/Ilyam’s authority, 
who suggested to him its terms in the form 
and to the effect in’which it now stands. 
It is said that Mr. Hyam did not previous! v 
take exception, to Mr. Owen’s authority. 
But I think there is nothing in this. For 
1 think a fair reading of Mr. Hyam’s evi- 
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deuce is that Mr. Owen Vad authority to 
negotiate and'settle but only on the terms 
which Mr. ITyam alleges. With this I deal 
later. Eor reasons which I give later also 
1 hold that Mr. Owen had authority to 
bind th(i Defendant as he pur))orh;d to do 
by his letter : and that (on Mr. Gregory's 
eviilence) Mr. Hyam mu.st be taken to have 
been aware of its terms. The question 
whether Mr. Owen was authorised to write 
. the lett«*r of aece[)tan(;e is of secondary 
im|)ortanee Ibis ease for if the evidence 
of the lM;nntilT be aeceptetl the Dehmdant 
personally later on gii,ve his assent to the 
conditions sought to be enforced against 
him. 

Thit} being so the facts stand as 
follows :— 

Mr. Owen was informed by Mr. Gregory 
of the Plaintiff's terms on the 13th Novem¬ 
ber. Mr. ('ohen was then infonned by !Mr. 
Gj^'gory of the, result of this interview. 
Mr. Owen accepted by his letter of the 
13th November of which Mr. Cohen was 
in£oniie<l. d’he latter confirmed the 
arrangement to Mr. Gregory oji the ilth 
Novmnhcr. Mr. Owen called at Mr. 
Gregory's ofliec' on the loth with Mr. 
Hyam when they said that they would 
call on Mr. Cohen to settle the 'crins 
with him and would see him again later. 
They are then alleged to have seen' Mr. 
Cohen in the presence of Mr. Gareh and 
the ^contract was confirmed. After this 
both Mr. Cohen and Mr. Hyam called at 
Mr. Gregory’s office when Mr. Hyam told 
Mr- Gregory tha.t he was agreeable to 
Mr. ('ohen’s terms. On the same day it 
is said that the 6th Jjvnuary was fixed for 
completi{»n. On the ‘2nd Mr. Cohen 
handed the draft agreement approved to 
Mr. Gregory, who as stated, forw-arded it 
to the J])efendant on the 20th November. 
Now, if this evid(‘,nce be true the result is 
that Mf. Owen on the 13th January ac¬ 


cepted the Plaintiff's offer explicitly as re¬ 
gards all terms but two, and as to these 
iraplicitly. As regards these latter there 
was it is said' an acceptance though an 
imperfectly expressed aceeptanc«v The.se 
two terms were firstly (the Defendant 
having agreed that he would not ask the 
Jt'wish school to vacate for 12 months 
from the date of execution of the con¬ 
veyance) that the school was to remain 
on the same terms as heretofore. This 
was not expressly stated but implicitly 
accepted because without it. the condition 
would be nugatory since it would be open 
fo the Defendant fo nullify the condition 
by changing and enhancing the rent to a 
fjoiut at which the school could not pay 
and remain. 'I'his term was in any case 
according to the evidence later expressly 
acce])ted. Nor does the Delendant deny 
that the school were to have possession on 
the same terms; what he says is that 
he had no objection to that [>rovided that 
the contract was not to be eornpletod 'until 
after the expiration of 12 uauiths. The 
second term imperfectly recorded vas 
that there was to he a sj)e.cial po\\er-of- 
attoriiev under which the coin'cyance was 
to be executed. This is indicated though 
not expressed by tlu' reference to “six 
weeks," This arose (Mit of the conversa¬ 
tion with ]\lr. Gr<‘gorv in which it was 
explained that as Mr. (iul)bay was in 
Plngland the contract could not as he pro- 
jmsed he executed in a month. 

The matter is oik' of no imi>ortance and 
it is not contended that it is of Any con- 
corn to Mr Hyam 'whether there ■was such 
a special f)ouer or not. The same re¬ 
marks apply to the fixing of a definite 
date the Gth of danuary W’hich was done 
on the 15th. These terms were further, 
it is alleged, confirmeii by. the Defendant 
personally on the •l5thr?i‘Sifitj|i the evidence 
I deal later. It comes theii to this either 
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there was an acceptance of the contract by 
Mr. Owen’s letter expressly and impli¬ 
citly as to the terms mentioned (other 
than the actual date for execution) and an 
acceptanre of this last term by the De¬ 
fendant iiersonally on the 15th Jauuarv 
and an express confirmation by him of the 
other terms on the same date; or if, as the 
Defendant alleges, Mr. Owen had no 
authority or lijs letter does not mean what 
the Plaintiff says ho does; or if he says 
there was no implicit ac<reptanee of the 
terms imperfectly recorded then there was 
an acceptance by the Defendant |>ersonally 
on the 15th in terms which have t)o 
ambiguity about them. I think the Plain¬ 
tiff is entitled to rely as he does not only 
on Mr. Owen's letter which is regarde<l 
as the acceptance but on the subsequent 
oral conversations which if true more fully 
and clearly st4te and confirm that to 
which the letter refers. .'Vs first put 
before us there was some inaccuracy in 
■the statement of the case by counsel for the 
Bespondeni which he subsequently cor¬ 
rected. As it now stands it is in my 
opinion in conformity with that pleaded. 
The Appellant has submitted that there is 
a variance between pleading and proof in 
two particulars. The plaint alleges an 
agreement on the 18th November 11)1*2 
between Mr. Cohen and Mr. Owen and a 
confirmaion to the Plaintiff’s solicitors on 
the 15th. It is suggested that the case 
now made is an agreement with Mr. 
Cohen on the 15th. This argument is in 
niy opinion without foundation. The Plain¬ 
tiff relies on the agreement of the 13th 
namely the broker’s letter. What he says 
is that two minor terms which were implied 
but not exf)re8sly stated in this letter, were 
clearly^stated and confiriried on the I5th. 
Co’nfirmation was given to the Plaintiff’s 
solicitors on the return of the Defendant 
IN»d broker from Mr. Cohen. The plaint 
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omits, it is tru<i, to state any reference to 
the interview* with Mr. Cohen but tliis is 
an omission to plead evidence only. The 
confirmation .to the solicitor alleged in the 
plaint is proved. Some reliance was 
placed on the fact that the learned Judge 
finds that an agreement w’as arrived at' 
between the parties on the J5th. But 
this does not seem open to objection for 
the learned Judge had previously also held 
that the conditions had been previously* 
agreed to when Mr. Owen wrote ^ind gave 
Mr. Gregory the letter of acceptance 
on the 18th and wl^pn as the learned 
Judge holds both the solicitor and Mr. 
(.'ohen ri'garded the matter as concluded. 
The agreeincnl evidenced by this letter 
was us to the terms expressed in the letter 
and with the two particulars so implicitly 
therein contained became, as the learned 
Judge holds, a definite, complete and bind¬ 
ing agreement on the J5th November.' 

W’e are here led to a consideration of the 
question, what, if any, were the terms 
agreed upon by the parties? I will take 
them in the order in which they are stated 
in the broker's letter. The acceptance 
of tile general offer for the sale of the pre¬ 
mises in suit for Rs. 1,88,000 is not dis¬ 
puted. The first of the disputed special 
conditions is stated in the letter as follows : 
—“ My principal agrees to have no 
temple or mosque built on these premises.” 
As ^ese words are not in any way fuali- 
fied they mean in my opinion what they 
in effect say and that is that a temple or 
mosque is not *to be built by any one 
whether the purchaser or others takuKig 
through him. Thi5 construction is streng¬ 
thened by the wording of the next seaf; 
tence “ he will not ask the Jenl^h scho^ 
to vacate, etc.*’’ where the purely person^ 
obligation is expressed as such. It is also 
supported by a consideration of ^e follow¬ 
ing facts: it cannot be matter 8f doubt 



THE CALCUTTA WEEKLY NOTES. 


VoL. XX.] 

J[. I. J. Hyam V. M. B. Gdbbay. 

upon the oral evidence and the day-book 
of Mr. Gregory that the vendor who is a 
Jew was insisting that the , premises 
should not be used as a mosque or temple 
and that no noisy or offensive business 
should be carried on there because the 
premises were near to the Jewish Syna¬ 
gogue. This is a permanent institution 
and it is therefore reasonable to suppose 
that the vendor at least intended that it 
should be permanently protected. If he 
had it in his mind to bind the immediate 
purchaser only the latter could have made 
the protection nugatory by selling the pro¬ 
perty the following* da^' to some one else 
who might have built a mosque or temple 
or created a nuisance on the property. I 
think also that Mr. Hyam must have un¬ 
derstood this. Whether he accejded the 
condition \p this sense is another question 
to which I next refer. He must be taken 
to httve done so for the following reasons : 
In the first place lliat is the construction 
which I put on the letter of ilr. Owen W'ho 
in my opinion had authority from his 
principal. That the words of the letter 
as they stand mean this is to some extent 
indicated by Mr. Hyam’s evidence. For 
he takes exception to the statement in the 
letter which would be unnecessary if it 
merely meant what he says he agreed to. 
But the matter does not rest there for the 
oral evidence for the Plaintiff if true shows 
both the. meaning of the words in Mr. 
Owen’s letter and that Mr. Hyam pxprelis- 
ly agreed to the Plaintiff’s conditions. Mr, 
Cohen expressly swears that the Defen¬ 
dant in his presence agrbed to a clause 
hiing inserted in the conveyance binding 
the land that is the purchaser’s assigns. 
vThis and other evidence of Mr. Cohen is 
eharged by the Defendant as being false 
unless it is displaced io conclusive of 
matter. Before us it has been argued 
as^the ptaint pleads a oonfiimation 




between Mr. Gregory and the Defendant 
thfe confirmation spoken of in the evidence 
between, Mr. Cohen and the Defendant 
must be an invention. According to the 
Plaintiff’s evidence it is a fact that the 
Defendant did confirm to iMr. Gregory the 
Plaintiff’s special conditions. I may here 
refer to Mr. Gregory's evidence and his 
day-book. So far then the plaint is not at 
variance with the evidence. We are how¬ 
ever asked to say that because the plaint 
did not plead confirmation to Mr. Cohen 
therefore such a confirmation did not take 
place. In the first [dace it is in a high 
degree unlikely that no confirmation was 
given to Mr. Cohen. This latter was not 
some stranger but the person acting for 
the vendor in England who knew the 
vendor’s mind and intentions and had full 
authority to give effect to them. Mr. 
Gregory on the other hand w^as merely the 
.solicitor of tlie vendor who in nH matters 
would liavc t(), refer to the latter’s agent 
.Mr. Cohen. It is therefore in a ^ligh 
degree ])rol)able that the Defendant saw 
and spoke to ^Ir. Cohen and if he did it 
does not seeiii to me to be likely that at 
such interview, the latter would omit to 
discuss the special lenns on which alone 
the sale was to take place. Mr. Cohen’s 
evidence is further sufqxjrted by that of 
Mr, Gregory and his day-book. The 
latter states that on the 15th November 
Mr. Owen and Mr. Hyam called on him 
and they said they would call on Mr. 
Cohen, settle the terms with him and see 
Mr. Gregory again. It is true that Mr. 
pwen does not seem to recollect l^Aviug 
seen Mr. Gregory twice with the DefeUi> 
dunt. But as against what is poshly, a 
lapse of memory on his {MSLri we .have a 
reliable contempj^aneops reocard in the 
day-book. That Mr;|Cohen 

is sought to letter evi¬ 
dence and that xegsiirda 
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the latter’s evidence it might have been a 
question had we been sitting as a Court 
of first instance whether it is sufficiently 
proved that Mr. Gareh was there. Mr. 
(iareh is a young assistant who would not 
ordinarily be present unless sent for. He 
himself says that he cannot remember 
whether he was present when the Defen¬ 
dant arrived or went in afterwards or 
whether he was sent for. Mr. Owen says 
Mr. Gareh was not there (that is during 
the interview) and that he w^as sent for 
idi the conclusion to acconij>any them to 
Mr. Gregory. That he did this there is 
no doubt. Mr. Cohen on the other hand 
sufiports Mr. Gregory when he says Mr. 
Gareh was present. The learned Judge 
has accepted both Mr. Cohen and Mr. 
Gareh’s evidence and 1 see no sufficient 
reason for differing from him, the more 
particularly that I disbelieve the Defen¬ 
dant's case as put in the cross-examina¬ 
tion of Mr. Gareh “ that no terms what- 
soevJf (other than the amount of earnest- 
n.cmey) were discus-:ed .between Mr. Hyam 
and Mr. Cohen.” Mr. Gregory also says, 
though this evidence is not of much ac¬ 
count, that Mr. Gareh told him that the 
matter had been discussed before Mr. 
Cohen. Mr. Owen also says the terms 
Were verbally agreed to between the De¬ 
fendant and Mr. Cohen. Mr. Gregory next 
defxjses that the Defendant came to him 
saying that they had arranged the terras 
finally with Kir. Cohen and that they were 
agrecxiblo to his special conditions which 
to the best of his belief were mentioned in 
detail. Mr. Gregory says that on that 
day he had shown the Defendant Mr. 
Owen s letter and that the Defendant did 
not repudiate Mr. Owen’s authority but 
said he would have no objection to give a 
personal ’covenant. He then naturally 
said that the Defendant must speak to Mr. 
Cohen direct on the subject as his own 


instructions oij the point were peremp¬ 
tory. He says however that when they 
came back (and in this he agrees with Mr. 
Cbhen) the Defendant agreed that the 
covenant should run with the land. As 
against this evidence there are two circum¬ 
stances which are relied upon for the De^ 
fendant. Mr. Gregory’s day-book runs 
” and that he would not convert the pre¬ 
mises into a mosque or temple ” and next 
in his letter of the 17th January 1913 he. 
writes ‘ ‘ This point (nersonal covenant) 
wasS discussed and you made nonqualifica¬ 
tion restricting the covenant ” no mention 
being made of the express agreement re¬ 
ferred to in the evidence. Mr. Gregory’s 
explanation is that in the day-book 
matters are not completely stated aiid that 
there was an omission in the letter. So 
far :is they go it must be conteded that 
tlje.se two |)oints favour the Defendant. 
The question is however whether in%his 
a-fjpeal they are sufficient to displace the 
lather facts to which 1 have in part re¬ 
ferred imduding the fjo-sitive direct testi- 
n ojiy for the I’laintiff which is such that 
it must he either true or false. I cannot 
believe that all of it which the Defendant 
traver.s(\s was due to mis-recollection or 
mistake. Further Mr. Hyarn says that 
he agrcjul to imd understood there was to 
be a fjersonal covenant and according to 
his evidence he expressed himself in these 
terras. It was then that Mr. Gregory 
said “ no, no I must put it^in the agree¬ 
ment.” This appears to me tt> indicate 
what Mr, Gregory says iibout the questmn 
of the personal covenant. It was to go in 
the agreement becajuse as Mr. Cohen says 
” it was to go with, the title deeds binding 
him for ever.’*. That it was at least so 
understood is shown by the fact that the, 
draft was drs^vn up in this way on the 
15th and was not repudiated by the Defen¬ 
dant to whom it was aent^ on tjbe SOth 
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November until the 16th January follow¬ 
ing. According-to Mr. Hyarn’s evidence on 
the other hand when asked, “ do you say 
Mr. Cohen, when asked, did not say a single 
word as regards the conditions?” he an¬ 
swers ‘‘absolutely nothing-^not one word.” 
As I have said" that and the story that Mr. 
Gregory only said ‘‘ what about the 
inos<{ue an<l tomph*. ” does not seem to rne 
a likely tale. 1 may here |)oint out that 
.whilst the Defendant asserts that what 
Mr. Cohen has said on this point is ‘‘ ab¬ 
solutely false " such a ease was not put in 
oross-examinati^in to the latter. On the 
contrary Mr, Sircar’s question at p. J17, Tj. 
4 assumes that there was in tact a conver¬ 
sation between Mr. ilvam and ]\lr. Cohen 
on tbe‘sul)ji-<-t of the mosque and tern pie 
though the parties were at variance as t(j 
the teruiK-pf it. If, as .Mr. Ilyam says, the 
question of building a mosfpu- or temp'e 
wa# dropfied di?‘ectly it was ascertained 
that he a .lew was the puvcha.ser, how is it 
that according to his evidence Mr. (Iregory 
insisted u|H)n the condition appearing in 
the draft and its apj)earance then'? Mr. 
Hyam’s suggestion that there were to be 
two agreements, «eem.s a new case. 

Some of the con.sideration8 above men¬ 
tioned apply also to the sc'cond and other 
terms of Mr. Owen’s letter. The second 
runs ” or to cause any nuisance to the 
Jewish Synagogue.” If these, words stood 
alone they would in my opinion cover the 
condition as stated in the p'aint. Bnt 
they do not stand alone. Mr. Hyam’s 
case is that the ” question of nuisance 
was never discuasej^—never put to me.” 
As against this weihavqthe following facts : 
Mr. Gregory’s day-lxK>k of the 13th Nov¬ 
ember shows that Mr. Cohen was insist- 
I i&g that the purchaser would not ‘ ‘ carry 
on any noisy or offensive bdsiness.” This 
ta however not repeated in the note made 
as rega^s the broker’s visit which follow- 
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ed. Mr. Cohen spoke on the subject to 
Mr. Owen. The latter embodied it in hiS 
letter of the 13th November. He swears 
also that he told Mr. Hvam that the pre¬ 
mises should not be miulo a source of 
nuisance to the Synagogiui; Ibut’he told 
the latter all the terms Mr. Cohen pro^xised 
and that the nefendani accepted them. 
Mr, C'ohen says tlu' Defotulant agh'ed to 
thesi' conditions. Mr. (Iregory enters in 
his day-book of the 16th .November ‘‘that 
the I )efendant agreed not to do any act ■ 
which would be a nuisauce to the Jewish 
Synagogue,” and deposes to the same effect 
saying that tin* Defcuidant told him that 
‘‘ he would not cause any tin shop or any 
thing of that kind or t)ther things to make 
a noise there wliicb would be a miisaneo.” 
He embodies a piovision in the draft ro- 
ganliiig a subj.-ct whieh iMr. Hyam says 
was iievi'r discus.sed and sul)se<|uently 
asserts tlie agreement in his ktter of the 
I7th January. It seems to be impossible on 
these facts to hold Ihat all this evidenpc is 
either untrue or mistaken and that, as iNfr. 
Hyam says, the subject was never discu.ssed 
at all. The letter of Mr. Ouen affords 
strong corroborative ('videnoe that it was 
discussed and that the letter in this and 
other respect.-? states tlie Plaintiff's case is 
shown by the I )efeM<lant’s exception to it 
as disagreeing lu't only in form but in sub¬ 
stance from wh.at he gave Mr. Owen' 
authorit? lo.-u-cept. 

The nc.xt ferin was ‘‘that he will not 
ask Hie r/i'uish school to vacate for 12 
months from the date of execution of the 
c«)nve>ance.” Doarned counsel for the 
Resixjiuient does nqt?, having regard to the 
circunistances and time which has elapsed, 
insist upon this term but says it wafe agreed 
upon. The letter; is imperfect in that it 
does not expres^jr ’st^te ” on* the same 
terms and which they 

(the school) the 
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same.” I should myself, aa I have said, 
have thought this was implied. For the 
obvious desire was to benefit and give 
time to the school and unless it was allowed 
to remain on the same terms the provision 
might ^lave been rendered nugatory by 
asking a rent or imposing other conditions 
which would oblige the school to vacate. 
That, ho^Vever, the Defendant agreed to this 
is shown by the evidence of Mr, Gregory 
and his day-book and of i\tr. Cohen. Mr. 

■ Owen says he has no recx>llection whether 
the terms were discussed. He however 

I 

speaks to the term *' from the date of exe- 
ciition of the conveyance ” and Mr. 
Gregory’s evidence is that Mr. Owen’s 
letter was shown to the Defendant and 
that the only term which the latter at¬ 
tempted to get conceded was the question 
of personal covenant not to' build with 
which 1 have already dealt. The Plain¬ 
tiff’s case is also stated in Mr. Gregory’s 
letter of the 17th January. The Defen¬ 
dant’s contention is set out in his reply of 
the •22nd January where he says he agreed 
to defer completion of purchase for a year. 
But if .so what had the Jlefendant to do 
with the school? He could not interfere 
with the tenants until his purchase was 
completed and he became owner of the 
pro|>erty. And if so any stipulation on 
the iK)int was unnecessary. Mr, Hyam’s 
statement that ” not a word ” was said at 
the interview with Mr. Gregory about the 
school is contradicted by Mr. Gregory’s 
evidence, his day^^book and the letter-he 
wrote on the 17th January. The last term 
was as to the date for completion, of con¬ 
veyance which was fixed in the broker’s 
letter as six weeks from the date of exe¬ 
cution and wa.s snbse(|uently fixed on the 
15th November for the 6th January 
foljowing.' This the Defendant denies but 
' the Plaintiff’s,.case made out as to the 
letter by Mr, f^en, and as to th» Bth Janu* 

!' V 


I 

aiy by ]\Ir. Gjregory, his day-book, Mr. 
Gareh and Mr. Owen. According to the 
latter his letter was written under the 
Defendant’s instructions. Six weeks from 
the date of the contract wopld expire by 
the begirming of January and so Mr. 
Gregory says the Cth January was fixed' 
as the exact date. The last point which 
was souiewhat faintly referred to' is the 
term under which a conveyance was to be 
accepted under a special power-of-attomey,, 
the vendor being in England. This is 
referred to in Mr. Gregory’s dayfluxjk and 
his evidence. » 

In short the question ])iese,nta itself to 
me as a question of fact ami the credibility 
of the I’lainliff’s witne.sses. Mr, Owen 
the hroher swears (hat I'.e wrote tlie letter of 
a<rc‘ptatie<* under instriictioJis from Mr. 
llyain uho *' suggested to me life terms’to 
write to Mr. Giogory.” The first question 
is therefore vshether Mr. 'Ow(!n is to be 
believed on tliis and btlier ]ioint8 of the 
case. Nextly Mr. Cohen who so far as I 
can sec has no [Hirsonal interest in the 
matter swciars that the Di'fendant j)cr- 
soually i'.greed toth' terms and Mr. Gregory 
the solicitor sw'ears tljat Mr. Hyam con¬ 
firmed tht^ acceptance of these terms to him 
and that he (Mr. Gregory) further showed ^ 
the Defendant the broker’s letter. Again 
the quesl ion is whether these witnesses are 
s[)eaking llu! truth or not. It is quite 
iuqx)H8ille that ail these witnesses should 
be mistiken as to all the matters on' which 
reliance is laid on behalf of the Plaintiff. 
Nor does Mr. Hyam suggest that for he 
expressly in his evi/lence, chargee Mr. 
Cohen’s evidence to be ” absolutely false '* 
and seems to make the same suggestion 
against the latter’s solicitor and bis day¬ 
books which in cross-examination were# 
alleged to have been characterised as fa^se > 
in another case. We are asked to dis¬ 
believe all this evidence on the strength of 
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Mr. Hyam’s denial. ,The learned Judge 
who heard the evidence has not done so, 
nor am I able to hold that he is in so hold¬ 
ing wrong. The reasons which have led 
to that denial have in my opinion been 
correctly surmised by Mr. Justice Chitty. 

Mr. Hyam though hiniself a Hebrew 
does not at first app<3ar to have thought of 
or troubled himself about the consequences 
of his purchase on the .lewish poor school 
and as regards the covenant against build¬ 
ing a mosque and temple he speaks of it 
as “^rsonal to him,” of Mr. Cohen who 
was ” prejftdicqd.”. Later on as is stated 
in Ex. E. Mr. E. M. D. Cohen, the 
manager of the iKK)r school, learning of the 
proposed sale w'ent to Mr. Hyam ” and had 
a big row with him ” and so much that 
the latter wished to cancel the <!ontract. As 
ap{)eal^8 from Mr. Gregory’s day-book of 
the ‘29th November, Mr. Hyam called on 
^the former and said that Mr. E. M. D. 
Cohen had raised obstacles in the way of 
his purchasing the property ‘' that he was 
(juite disgusted with the whole affair ’’ and 
that he would be prepared to cancel the 
contract. This is admitted. Correspon¬ 
dence then took platie with Mr. Guhbay, 
the Plaintiff, who however refused to 
cancel. On the 8th January 1913 the soli¬ 
citor’s day-book shows that Mr. Hyam again 
called and stated that he would rather not 
complete his purchase ” as the whole of 
the Jewish community were against his 
dping BO.” Mr. Hyam in his evidence 
refers to Mr. B. M. I>. Cohen speaking of 
the ‘ ‘ curses of the Jews being heaped on 
his head.” Then on the 22nd January 
Mr. Hyam wrote to Mr. Gregory that he 
insisted on vacant jpossession for “I would 
have none of the trouble, worry and expense 
not to mention the odi^um for having to 
turn out a charitable and communal insti¬ 
tution from premises in which it bad made 
its home for 40 years.” . It appears to be 


. « 


this and not the numerous objections taken 
later why the Defendant attempted to back 
out of his contract. It is true that he had 
previously taken an objection to the-cove¬ 
nant running with the land hut according 
to the evidence this objection was not per¬ 
sisted in. If it was why did the negotia¬ 
tions hang on from November 13th, 1912, 
,till towards the close of January 1913. It 
is quite clear that the Plaintiff’s agent 
was insisting on the covenant and if, as is 
suggested nou-, the point was vital to the 
Defendant and not given up by him, the 
negotiations would have come to a close. 
That they did not, supports the Plaintiff’s 
case that the objection though taken was 
given up^' Nor is there any evidence in 
.sii|>f)ort of the suggestion now made that 
Mr. Hyam would not have agreed to edn- 
ehide the eontract before he got possession 
of the school firemises as his money would 
be lying idle. Mr. Hyam'in his evidence 
does not take this objection. The real 
objection which he had was that ’stated to 
Mr. Gregory and the rest is an after¬ 
thought with a view to avokl an jigreement 
which T hold is binding on him. 

In my opinion the Appellant has estab¬ 
lished no sufficient ground for reversing the 
decision of Mr. Jufetice Chitty that the 


Plaintiff had proved and was entitled to 
have specific performance of the conttact 
pleaded. 

ThP Appellant has not in my opinion 
established grounds for the reversal of the 
judgment and decree against -InilU ■ I 
would therefore dismiss this appeal ?tp|th 
^costs. 


Mookerjer, j.—T his appear ie dfeect- 
ed against a decree made By Mr. Justice 
Chitty for specific perfonuance of a con¬ 
tract for sale ^ ih Calcutta. The 
■labstantial quaitk^'lh^niroversy between 


the litigants ^ 
eluded 


was a con* 
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perforiuance may be directed by the Court, 
The trial Court, has ])ronounced in favour 
tof the Plaintiff. That decision has been 
assailed by the J^cfendant, and we have 
been invited 40 hold that there was no com¬ 
pleted contract .betw’eeii the parties, as^' 
they contemplated a formal agreement 
v^•hich was never executed, and as they were 
not even of one mind with regard t<4 
material tenns of the proposed agreement 
while the negotiations were in progress. 

It is well settled that the fact that the 
parties intended to embody the terms of 
their contract in a formal written agree¬ 
ment, is strong evidence that the nego¬ 
tiations prior to the drawing uj) of such 
writing are merely preliminary and not 
understood or intended to be binding. If it 
is definitely exprcs.sc*d and understood that, 
there is to be no contract until the formal 
writing is executed, there is plainly no 
binding agreeirfent formed until this pro¬ 
vision is complied with. It is also true 
that if aW the terms of the agreement have 
not been settled and it is undcrstot)d that 
these unsettled teians are to he determined 
by the formal contract, there is no binding 
obligation until the writing is executed. 
But if the oral agreement or written memo¬ 
randum is-complete in itself and embodies 
all the terms to be inserted in the intended 
formal writing, a binding obligation is fixed 
on the parties, Jinless it is understood and 
intended that such contract shall not be¬ 
come operative until reduced to writing. 
These principles, which in their applica' 
tion give rise to questions of considerable 
nicety, are illustrated by decisions of the 
highest authority, to some of which refer¬ 
ence may usefully be made here. In Chin- 
nock v. Marchiotum.^ of FAy (7), the Defen¬ 
dant’s solicitors wrote to the Plaintiff, nam¬ 
ing the pritfe for an estate about which they 
had been negotiating, the Plaintiff wrote a 

(7) 4 D«Q. J, (I S. 688 (1865). 


letter in which he agreed to giVe the price 
named, and then added, ‘‘ I shall be obliged 
if you will forward me the usual contract.” 
In reply, the Defendant’s solicitors wrote, 

“ w e have been instructed by the 
Marchioness o^ Ely to procee<l with the 
sale to you of these promises. The draft 
contract is being prepared and will be for¬ 
warded to you for approval in a few days.” 
Lord W’estbury, L. C., held that so far the 
liarlies were in treaty merely, and that 
without the execution of the draft men¬ 
tioned, there w'aa no contract corsclpded. 
In I'ouncwell v. Jenkins j5), Aihe Defen¬ 
dant's ag(uit8 offered certain premises for 
sale. The Plaintiff wrote to the agents, 
making an offer of .C8(X) for the estate. 
The ag('iits wrote in reply as follows :— 

■■ W e are instructed to accept your offer of 
iSUP for these premises and have#asked 
i\Ir. .I(‘iikiu's solicitor to prepare contract.” 
The Lord rlustices of appeal held that there^ 
A as a concluded contract. Thesiger, L. J. 
said : —‘ ‘ 'I'he mere reference to the pre¬ 
paration of an sigreeinent by which the 
tiTuis agreed u{K»n would be put into .‘i more 
formal sha^je, does not prevent the exist- 
etjcc of a binding contract.” In Rossiter 
v. Miller (8), there was much correspon- 
denet*. abimt a sale of certain lots of land, 
and the question arose whether the corres¬ 
pondence showed a completed contract 
without the formal draft wdiich had been 
referred to in Qomc of the letters. James, 
If. J., said The reasonable view of the 
case is that the parties intended the signing 
of the formal contract to be a condition 
precedent.” Coleridge, C. J., said:—“ If 
a set of terms be agreq^d upon in writing* 
they constitute a conteti^. although it may 
be the intention of the parties thet they 
should; be put into a more fonnal shape; but 
here, a set of tenAs was never agre^ to.” 

(6) UB.8 0h.Div. 70(1678), 

(8) 6 Ch. Div. 648 Qtff). 
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Baggallay, L. J,, saidi—“ Tho letters left 
the Defendant a right to believe that the 
signing of a formal contract was necessary 
to create a binding agreement.” When 
the case of Rossiter v. Miller (4) w as taken 
on ap})eal to the House of Lords, J-iord 
Hatherley said :—” Although the corres¬ 
pondence may not set forth, in a form 
which a solicitor would adopt, if he 
Were instructed to draw an agre<!ment 
between the parties, yet if the i)arti(»s 
to the agreement, the thing to be sold, the 
price, to be paid, and all those matters be 
clearly and» distinct,!v stated, though only 
by letter, an acceptance clcar-'y by lettci 
will not the loss constitute an agreement 
in ^ the full sense between the ])arties, 
merely because the letter may say, we will 
have this agreement put in due form by a 
solicitor.” Lord O’Hagan said;—“The 
co>res})ondcnce gives no colour to the sug- 
^gestion that the contract was not final and 
was not considered tc ])e fin \\ by all the 
parties to it, because the formal agreon.cnt 
emho.lying its already sett I -d tcims had 
not bt'en furnishe<l.‘’ Lord Blaehbiirn 
said :—‘ ‘The mere fact that 1 h ' p irties have 
expressly stipulated that there shall he 
afterwards a formal agreement prepared, 
ombijdying the terms, w Inch > hal' signed 
by the parties, does not hy it.-elf show that 
they continue merely a negotiation. It is 
a matter to be taken into a (‘count in con¬ 
struing the. evidence and dt'teimining 
whether the parties have really come to a 
final agreement or not, but as soon the 
fact is established of thp final mutual assent 
of the parties, 39 that those who draw up 
tlie final agreement have not the ])ower to 
vary the terms already settled, I think the 
contract is completed!.” In the course of 
th 6 same speech, Lord Blackburn further 
said :—‘ ‘ Parties do ofte£i enter into nego¬ 
tiation, meaning that when they have (or 

t (4) iApp.OM imtms.; 


think they have) come to one mind, the 
result shall he jmt into formal shape, and 
then (if, on seeing the result in that shape, 
they find they arc agreed) signed and made 
'binding ; but that each partyiis to reserve 
to himself the light to retire, if, on look¬ 
ing at th(“ formal contract, he finds that 
though it may reprosfml what he said, it 
does not represent what he meant to say. 
\\ henever, on Ihe true construction of the 
evidence, this apiieai’s to be the intention. 
I think the parties ought not to be held 
bound, till they have executed the formal 
agreement.” ]n llidgwayv. Wharton (Q), 
Lord Cranworth, 1 .. C.. said :—“If jMirties 
have entered into an agreement, they are 
not the less bound by that agreement, 
because they say, we sent it to a solicitor 
to have if reduced into form; but when 
the parties negotiate and do not say so, 
the mere fact that they do send it to a 
solicitor to iiavt' the matter reduced into 


form, affords, to my mind, generallv cogent 
evidence that they do not intend to bind 
themselves till it is reduced into form. 
The circumstance that the parties do in¬ 
tend a subsequent ijgreement to be made is 
strong evidence to show that they did not 
intend the jirevious negotiations to amount 
to an agreement.” Lord Wensleydale said 


in the same caw* 


^Phese cases often 


occur in Courts of law, and the question 
then always is, whether the parties mean 
to einhody the contract, made by patrol, 
in writing? If they do, nothing binds them 
till it is written. If they enter into a con¬ 
tract with a view' to a written agreement, 
/lothing will bind them but that written 
agreement, and that quite independently of 
the Statute of Frauds applying to all agree¬ 
ment.«. If the parties agree finally to be 
bound by any tesinia and thet%, for the sake 
of preserving having regard to 

the original 


a doeument 


(9) 4 B, L. Ql 
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drawn up, there is no doubt they are bound 
by the original terms. An agreement to 
be finally settled must comprise all the 
terms which the parties intend to introduce 
into the agr^ment. An agreement to enter 
into an agreement upon terms to be after- 
w'arils settled between the parties is a con¬ 
tradiction in terms. It is absurd to say 
that a man enters into an agreement till 
the. tenns of that agreement are settled; 
until those terms are settled, he is per¬ 
fectly at liberty to retire from the bargain.” 
In R-mnntens v. Bubins (8), where an offer 
to sell a piece of land at a certain price was 
accepted, it was ruled that there was no 
completed contract as the letter b.y which 
the offer w'as made stated that there would 
be the usual clauses in a contract and some 
limitations as to the length of the title and 
other minor details. Knight Bruce, li. J., 
said :—” WhaJ are the usual c]au.se8 in a 
contract for the sale of land? They differ 
almost incessantly ; they differ according to 
the state of the. title, th(? conveniences, the 
fancies and the wishes of mankind, and 
the particular situation, convenience and 
inconvenience belonging t(> the estate,” 
To the same effect are the decisions in Fon 
Hatzfeldt V/ildenburg v. Alexander {1), 
Lloyd V. Nowell (6), Jones v. Daniel (9), 
TFinn v. Bull (10), Oxford v. Provand (11), 
Brim v. Seamson (12), Page v. Norfolk 
(13), Watfiun v. Me. A Hum (14) and Clarh 
V, Iiobinson (15). It is needless to 
multiply authorities, but reference may be 
made to the following observation of Xjtxrd 

CO L. R. [J912] 1 Ch 284.1im-. 

(8) 8 DeO. J. 8c S. 88 (186R), 

(6) [1896] 2 Ch, 744. 

(8) [1894] 2 Ch. 882. 

<10) 7 Ch. Div. 29(1877). 

(11) L. K. 2 P. C. 186 (1808) 

•<12)*7 L R. Ir. 188. 

(18^ 70 L. T. 28 (1894 . 

(14) 87 L. T. 647 (1908). 

( 16 ) 61 W,» 448(1908). 


' if' 

Selborne in Hussey Home-Payne (16): 
—“ A contract established by letters may 
sometimes bind parties who, when they 
wrote those letters, did not imagine that 
they were finally settling the terms of the 
agreement by which they were to be bound; 
and it appears to me that no such contract 
ought to be held established, even by . 
letters which would otherwise be sufficient 
for the purpt)se, if it is clear, upon the 
facts, that there were other conditions of 
thi* inte:;ded eontrcct, bevond and besides 
tha-se exj)re!).sev'l in the letters, which,were 
still in a state of negotiatioia only, and 
withoul tb(' settlement of which tfie 
parties had no idea of concluding any 
agrt'ement.” Lord Cairns, L. C., in the 
same case affirmed the imjiortant pnn- 
cif>le that where a Court has to find a con¬ 
tract in a corresixmdence, the wllole of 
that which has [Xissed between the parties 
mii.st b(' taken into consideration; a lin^ 
cannot lie drawn at one point of the nego¬ 
tiations, comluctod [larlly by corresfion- 
dence and partly at meetings betw'een the 
parties, without regard to the sequel of the 
negotiations, which niav plainl.y show that 
teriiis of the intended agreement, of great 
practical importance and regarded on both 
sides as such, then remained unsettled* and 
were still the subject of negotiation 
between them. 

From these expressions of judicial opi¬ 
nion, it is clear that, after all, the question 
is mainly one of intention. the party 
eiought to be charged intended to close a 
contract prior to the formal signing of a 
written draft, or if be signified sueffi an in¬ 
tention to title other pefty, he will be bound 
by the contract actusd]^ made, though \ 
signing of the written diaft be oinilfetd* 
If, on the other hand, such party, 
had nor aigniiied%och an intention to clps^ ' 
the contract until'it was fully e]{:pKassed 

(16) 4 A. 0^ j:'■ .'i-f J.‘ , 
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in a written instrument^ and attested by 
signature, th6n lie will not be bound until 
the signatures are affixed. As was said in 
Lynmn v. Robinson (17), the question in 
such cases always is, did the parties mean 
to contract by their corres}X)nttence or were 
they only settling the terms of an agreement 
into which they pituxised to enter after aU 
its particulars were adjusted, which was 
then to be formally drawn up and by which 
alone they designed to be bound ? The ex¬ 
pression of this idea, may be attenijited in 
other \yords; if the written draft is viewed 
by the jiarties merely as a convenient 
memorial or reconl of their jirevious con¬ 
tract, its absence does not affect the bind¬ 
ing force of the contract, if however, it is 
viewed as the consummation of the nego- 
tiatiop, there is no contract until the 
written»draft is tinally signed. To deter¬ 
mine which view is entertained in any 
flarticular case, several circumstances may 
be helpful, as for example, whether the 
contract is of that clas.s which are usually 
found to be in writing, whether it is of 
such a nature as to need a formal writing 
for its full expression, whether it has few 
or many delail.s, whether the amount in¬ 
volved is large or small, whether it is a 
common or unusual contract, whether the 
negotiations themselves indicate that a 
written draft is contenifilated as a final 
conclusion of the. negotiation. If a written 
draft is projK)sod, suggested or referred 
to during the negotiations, it is some 
evidence' that the parties intended it 
to be final closing ^ of the contract. 
Still, with the^ aid of all rules and 
expositions of principles, the solution of 
the question in (xi^icrete cases is often 
difficult, doulfctful and sometimes unsatis¬ 
factory. A good illustration of the uncer¬ 
tainty inherent in the sul^lject is afforded by 

(17) UAUanStS, 

> 
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the case af ItossiUir v. Miller (8), wdiere 
C’oleridge, C. J., .James, L. J., and 
Buggallay, 1j. J., were clear that there was 
no contract for want of a formal draft, 

,while Cairns, L. C., Lord Hutherly, 
Lord Blackburn and liord Gorddn, no less 
able and eminent jiu-ists, were confident 
in the contrary opinion. We come now to 
the consideration of the. circumstances and 
corresix>ndence in this case in the light of 
the principles exjdained. 

The Plaintiff (lubhay is the owner of 
premises, 8 and 7/1 Pollock Street and 1 
Mansook Lane in Calcutta. The first of 
these is in the occujxition of the Caleuita 
Jewish school as tenants at a monthly rent 
of Rs. 300 ; the others consist of a gmlo\yn 
and a lower-roomed house. The Plaintiff 
resides in London, and employed R. 
M. Cohen to se.ll these premises for 
Rs. 1,33,(X)0. C!oheii instructed a house- 
broker Owcii to find a [Hirchaser. Owen 
negotiated with (ho Defendant Hyam, who 
was spec’ulafiug in the purchase of,landed 
))ioperty in ('alcutta for the purpose of 
building operations. Owen appears to 
have intimated to Hyam that the sale 
would lx? subject U> two conditions, first, 
that, no temple or mosque would be built 
on th<‘ .site, and secondly, that tlie posses¬ 
sion of the Jewish .school would not be 
disturbed for a year. Hyam agreed to 
thes(' eondiliotis as he interpreted them. 
On the 13th .November 191*2, Owen‘wrote 
to (iregory, the solicitor of the Plaintiff, 
and intimated to him that he had found ar 
purchaser of the property who was willing 
t<i pay the price demanded and had agreed 
not to have a temple or mosque on the site, 
nor to cause any nuisance to the Jewish 
Synagogue Bethel and also not to ask the 
Jewish schoc^/to vacate for 12 months 
from the date'^'mteieution Of the convey¬ 
ance. The that the time to 

(8) 5 A. O. 1184 (1876). 

^ ".u, ’ 

'rJj.3 ' 
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execute and complete the conveyance 
wouM be six weeks from tlie date of the 
contract, subject to approval of titles, and 
requested that confirmation by the Tcndor 
might be obtained in the course of the day, 
it jwssible? It is not quite clear on the 
evidence whether, before the institution of 
this suit, the Defendant was aware that a 
letter in the terms mentioned had been 
written by the broker to the solicitor. 
Gregory asserts that he read it out to 
Hyam in the presence of Owen, but the 
latter has no recollection of the incident; 
Owen, at any rate, did not show the letter 
to Hyam, who denies all knowledge of it 
before suit. Gregory wrote for instruc¬ 
tions to Cohen, who, on the day following, 
verbally confirmed the airangeinent, sub¬ 
ject to the j)ayracnt of Rs. 5,00(), by the 
purchaser as deposit money, this appears 
from the entries in the day-book of the 
solicitor under.dates 13th and 14th Novem¬ 
ber; entries in this day-book, it may be 
added, y'cre made by a clerk in the office of 
the‘solicitor at the end of each day. Up 
to this stfige, Owen does not apfjear to 
have disclosed the name of the intending 
|)urchaser, and Hyam bad not met either 
Cohen or Gregory. On the 15th Novem¬ 
ber, there were, according to the i*laintiff, 
four interviews between various {lersons in 
connection with the firoposed transaction : 
three of these are said' to have taken place 
in tile office of the solicitor and one in 
the office ot Cohen. The first interview 
in point of time took place in the offico 
of Gregory, where Owen, Hyam and Gre¬ 
gory are allegecf to have been present, but 
Hyam cannot recollect that this interview 
did in fact take place. At the second in¬ 
terview, which took place in the office of 
Cohen, these are said to have been present 
Owen,^ Hyam, Cohen and Gareh, an 
assistant of Cohen employed to look after 
properties pf . Gnbbay. Owen and 
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Hyam both dcny,that Gareh was present 
when the conversation t(K)k place; accord¬ 
ing to them, Gareh was sent for by (!ohen, 
and merely asked to accompany Owen and 
Hyam to Ihe t#ice of Gregory ; this version 
seems probable. The third interview was 
in the office, of Gregory, when Owen, 
Hyam, Gregory and Gareh were present. 
The fourth interview was in the office of 
Gregory, between the Defendant, Gregory 
and Gareh, and the Defendant, as may be 
expected, denies all knowledge thereof. 
What is alleged by the different wi^esses 
to have taken place at these interviews ap¬ 
pear from their depositions and the version 
of Gregory may also he gathered from the 
entry in his day-book. There is a wdde 
divergence* between the witiicsse's in the 
accounts they profess to give of whii.t was 
said by the different [lersons at theiiB inter¬ 
views ; this is not surprising, as the wit¬ 
nesses were endoavouring to narrate con^ 
versa tions which had taken jilacc nearly 
fifteen months before they dejioseid in 
trust. But this much is clear that Hyaan 
paid a che*que for Rs, 1,(X)1 as earnest- 
money, w'hich Cohen and Gareh had 
agreed to accejit, and it was arranged that 
Gregory should prejiarc an agreement to 
be submitted to Hyam for approval. 
Gregory aptiears to have prepared the draft 
agreement on that very day and sent it to 
Cohen for approval. Cohen returned the 
draft approved on the 20th November and 
Gregory sent it on to Hyam at once for his 
approval. The evidence does not show 
that there was any commnincsation between 
the );>arties between *that (^te and the 
December when the^ power-of-attomey 
'of Gobbay was L'eceiv^d from England. 
Gregory informed* Hyam of the teoeipt 
of the ,power-of-«ttQrney and request¬ 
ed the return of^ the draft agreement 
with his approval. Hyam does not appear 
to have replied to, tfais letter IdU: the I5tb 
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jADuary 1913, and in explanation of hia 
silence, he now stated that he was waiting 
to see w'hether the Jewish school would 
acquire the property, as the Elders of the 
Jewish community had heard with evident 
concern that the property was about to 
change hands. On the 15th January 
1913, Hyam wrote to Gregory and stated 
his willingness to complete the purchase 
subject to three conditions, first, that the 
covenant not to build a temple or mosque 
would be personal to him and not a cove¬ 
nant running with the land ; secondly, that 
the purcliasq would not be completed for 
the year, during* which the Jewish school 
were to be left in {Hjssession; and thirdly, 
that interest on the balaiw'e of purchase 
nionhy would be charged at six instead of 
nine |)er ctmt. as stated in the draft agree¬ 
ment. »On the same day, before this letter 
was reeeiv<‘d by Gregory, he wrote to 
3Bya.m offering to send title deeds for 
inspection and approval. On the 17th 
January, Gregory r<>plied to the letter of 
Hyam, dated the 15th January, aecepted 
the pro^Kisal about the interest on the 
balanec of purchase money, but repudiated 
the suggestions about the j-iersonal cove¬ 
nant and the time for completion of jnir- 
chase. On the “i2nd January, Hyam wrote 
to Gregory, explained that he had under¬ 
stood the proposed covenants not to build' 
and not to disturb the Jewish school in the 
sense indicated in his letter, dated the 
15tb January, and stated that he must in¬ 
sist on vacant ]x>sscssion. On the same 
day, Gregory demanded' return of the draft 
agreement. On the riext day, Gregory 
wrote to Hyam ilgnin, and stated that as 
Hyam had decliucd* to complete the pur- 
ehase on the terms which, he alleged, had 
been agreed' upon between the parties, 
there was no necessity * to prolong the 
matter by further correspondence. The 
present suit for specific performance was 


thereafter instituted on' the 8th February 
1913. In these circumstances, the ques¬ 
tion arises whether there was a completed 
agreement betw'een the parties as alleged 
by the Paintiff. 

* 

In the third paragraph of the plaint, it 
is stated'that the agreement was made .on 
or about the 13th November 1912 between 
the Plaintiff through his representative and 
the Defendant through his broker for the 
sale of the premises, subject to approval of 
title and on throe s|)ecial conditions. In 
the fourth paragraph, it is stated that on or 
about the 15th November, the Defendant^ 
per^nally called, saw the solicitor for the 
Plaintiff, confirmed the sale agreement, 
paid Rs. 1,001 as earnest-money, and 
agreed that the solicitor should prepare a 
formal-agreement in writing embodying the 
usual terms and conditions for sale and 
purchase including the special conditions 
aforesaid. The case for the Plaintiff, 
therefore, plainly is that there was a con¬ 
cluded agreement on the 13th November, 
which was confirmed two days later. A 
bold endeavour was made in this Court, 
after the conclusion of the arguments on 
both sides in this ap/>eal, to obtain practi¬ 
cally an amendment of the plaint, when 
the counsel for Plaintiff sought to introduce 
additional evidence to explain how the 
plaint had been originally drafted and how 
it had been transformed before it was filed 
in Court. The course attempted by the 
counsel for Plaintiff was so contrary to 
well-recognised rules of procedure that his 
endeavour was wholly uhsuc^ssful and the 
merits of the controversy must be adjndged 
on the plaint as it stands, which htui| bBen 
accepted throughout as the bacid of the 
vesiigation by the trial Court a^d the dli-^ 
cussions bef(»e the Court of Appeal. 
When, then, waa the agreejal^t between 
the parties '-'lor the 

Plaintiff found this a; 
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question to answer. Four alternative 
hypotheses are possible; first, that the 
complete contract is embodied in the letter 
of the 13th November from Owen to 
Gregory; secondly, that the <X)ntract w'as 
verbally made on that date, and that the 
letter embodies an im|)erfect narration 
thereof; thirdly, that the contract was 
made verbally in the course of the inter¬ 
views on the 1.5th November; and fourthly, 
that there was never, in any stage, a com¬ 
pleted agreement, as the parties intended 
that the agreement should be embodied in 
a written instrument which was drafted 
by the solicitor for the Plaintiff but dis¬ 
approved by the purchaser. I'he counsel 
for the Plaintiff found it difficult to make 
his choice among the first three alter¬ 
natives, although the ydaint is founded 
upon the first hypothesis or |x)3sil)ly a com¬ 
bination of the first and second. The 
counsel for the Defendant has pressed the 
Court to accept the fourth alternative. 
Mr. J^istice Chitty, if I appreciate his 
judgment correctly, has he'd that there was 
no concluded agreement on the 13th Nov¬ 
ember. In that view, I concur without hesi¬ 
tation. The day-book of the solicitor, his 
evidence in Court, as also the deposition 
of Cohen, make it perfectly plain that 
there was no concluded agreement on the 
13th November. Nothing had been settled 
at the time as to the amount of the earnest- 
money and the date for comjdetion ; even 
the scope of the restrictive covenants had 
not beer settled, i.or liad the question of 
interest on the balarwe of purchase money 
been even mooted. In the.se circumstan¬ 
ces, one can well understand why, even on 
the 15th November, Gregory should state 
in-his day-book that Owen aind Hyam had 
called to wmfer with him and had stated 
that Iheyiwduld call on Cohen “ to settle 
the terms with him.’' This h consistent 
with the statement of Cohen that when on 


• evoL. XX. 

4 

the 15th NoveraljjBr Hyam offered to give 
a f)er8onBl covenant not to build a mosque 
or temple on the site, he told him, '* these 
are my conditions, leave or take.” There 
is, in my opinion, no e.scai)e from the posi¬ 
tion that no agreement was concluded 
between the parties on the 13th November 
and that they were on that date still in the 
stage of negotiation, The specific case 
ma<le in the plaitit, consequently, fails; 
iruleed, the case as sought to be de.veloj^ed 
1)V the Plaintiff in the course of the 
evidence is that the concluded agreemtmt 
was made on the 1.5th NoveinJ>er. It may 
be ob.served, in passing, fbat there is thus 
some force in the contention of the counsel 
for Defendant that the Plaintiff should not 
be allowed to succeed on a case different 
from that sot out in the t>laint, and that 
the Court should refu.se sjK'cific nerform- 
ance. when there is substantial variance 
betwen pleading and proof. [Hawhins # 
Mallby <18>, l/nulmy v. Lynch (19) and 
Mcrtinicr v. Orchard (20).] But, assum¬ 
ing that the Plaintiff is entitled to a de<*ree 
for sjKHufic |>erformance in the suit as 
framed, if he proves that the agreement 
was concluded on the 15th November, the 
(piestion ari.ses whether the Plaintiff has 
established the third hyfiothesis previously 
uu'iitioned? The answer depends prin- 
ciiwilly u|)on an examination of the oral 
testimony as to what passed at the four in¬ 
terviews s<ud to have taken place on that 
date. Nothing material happened at the 
first interview, of which the Plaintiff has 
no recollection. As regards the other in¬ 
terviews, the witnesses are hopelessly in 
conflict with each other. Specially as to 
what was said* about };he covenant not to 
build a temple or mosque on the site, and 

there Is that absence of certainty which is 

• 

(18) L. R. 8 Oh. Ai>p. 188 (184) (1887). 

(1») 8 Sdb. Md L«(. 1 (1804), 

(20) 9VM.«48(1798)k 
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fatal to a claim for specific performance. 
[Reynolds v. • V.'nring (21). ] T^pon this 
point, the evidence of Gareh is not reliable, 
.and it .seems iniprobable that he should 
have been present througliout the inter¬ 
view between (Vjhen and Hyain : if he had 
been, he could not have failed to notice 
that Hyam at the time wrote out and 
tendered a chccpie for the earnest-money. 
There is then a conflict between Cohen and 
Hyam. C’ohen seeks to make out that 
Hyam at first pressed to'nuike the covenant 
|)ersonal, but yielded ultimately, and 
agreed to makj* the covenant run with the 
land. Hyam denfq’s thi.s, and his version 
ap{>ears to mo more piobable in all the 
circumstance's of the ca.se. In any event, 
the jiarties agreed that Gregory would 
draw up a draft agreement for their appro¬ 
val. H.vim and Cohen both allege that 
each-of them wanted this draft agreement 
tolfee drawn up. What then was their in¬ 
tention*? Hid tlu'y intend that the writtem 
instrument .should Ix' merely a memorial 
of an agreement already c'ompleted, or was 
it their intention that the draft should 
bring <Mit clearly the points which still re¬ 
quired consideration ,and must be settled 
before the agreement could be deemed 
completed? To determine the true view 
of the situation, we must bqnr in mind that 
important points had not been settled up 
to that stage. For instance it had not 
been determiued whether the r>urcha>ser 
should have vacant possession. There 
were leases yet to run in respect of the 
premises not CK-oupied by the Jewish 
school : I'here is nothifig to show that 
Hyam was aware oi the fact of these leases, 
their terms and conditions, though it has 
ibcen asserted that he must have made en¬ 
quiries into the matter and made up his 
mind to accept the propt'rty subject to the 
leases. Tt is well settled that the pur- 

taif rtoanRe SIS; 84 B. R- 984 (1881). 


chaser is - not bound to take subject to 
leases and is entitled to actual possession, 
unJe.ss there is an agreement to the con¬ 
trary. Collier v. Jenkhis '(22) and Lin- 
eham v. Cotter (23), Hyam would, there¬ 
fore, be priinA facie entitled to vacant pos¬ 
session, and this would also be essential 
for the building 0|>erations he bad in view. 
The question of vacant [ossession, then, 
was obviously one of the |x)int8 which 
would recpiin' to be .settled by the W'ritten 
agreement. There was also the question 
of coni]>letion of the transaction. Accord¬ 
ing to the letter of Owen to Gregory, 
dated the 13th November, the time to exe¬ 
cute and complete the conveyance was 
six weeks from the date of the contract; 
this would make the written agreement 
essential for the conclusion of the bargain. 
But it is no\. sought to be yu'oved by oral 
evidence that in the course of the inter¬ 
views on the 15th November, 'the date for 
completion was fixed at the flth January 
1913. The reason for this alleged va.viance 
is not satisfactorily made out, and the 
story is not convincing. Tl.cre were evi¬ 
dently alst) other terms which might lead 
to difference between the p.irtics though 
they were- com|)endiously described under 
the ' somewhat misleading category of 
‘ usual terms and conditions of sale and 
purchase.” What the conception of Cohen 
and his solicitor was about usual terms and 
conditions is amply made out by the draft 
agreement prepared later. These terms 
included provisions to the effect that the 
purchaser would take the property subject 
to existing tenancies, that the balance of 
ptfrehase money would be paid and' the sale 
completed on a date different from , that 
contained in the letter of Owen, tibat in¬ 
terest on the balance of the purchase 
money would rutt 9 per cent, 

128) Youngs $ 84 B. It '9«l 

(28) 7 Ir. % R»p. 178 'V-r'' 
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t.hat the sale would be effected on the 
authority of a special power-of-attomey 
from the vendor, that the costs incidental 
to the completion w’ould* be paid by the 
purchaser, that the properties would be 
sold subject to unspecified outgoings and 
easements, that there would be a right of 
rescission in the vendor, that there would 
be a covenant running w’ith the land not 
to’use the site for the })urposes of a mosque 
or a ’temple and not to carry on any 
noisome or obnoxious trade or business 
calculated to cause nuisance or annoyance 
to the Jewish Synagogue, and finally, that 
time would be deemed of the essence of 
the contract. It is obvious that many, if 
not all, of those conditions could in no 
sense be regarded as usual terms and con¬ 
ditions for the sale of lands. In the words 
of Knight Bruce, L. J., they were d(‘pend- 
ent on the state of the title, the conve¬ 
niences. th^t fancies and the wishes of the 
agent of the vendor. The inference seems 
to me to be legitimate that the parties in¬ 
tended the written draft to be the con¬ 
summation of their negotiations which 
were to be treated as concluded only upon 
the final execution of the written instru¬ 
ment. It i.s immaterial that the purchaser 
was prepared to modify the condition as tn 
payment of interest before the negotiations 
were broken off or that he was prepared to 
waive one or other of the conditions named 
in the draft, during the trial of the suit. 
The vital point is that the fact that so 
many terms still lemained undetermined 
is a sure index that the contract ha4 not 
y^t been concluded. This view Ati in 
with the mode in which Cohen dealt with 
the earnest dei)OHit; (’ohen admits tW he 
did not cash the cheque, but returned it to 
Gregory to keej) it with him until he heard 
further* from Oubbay ; this is consistent 
only with the hypothesis that Cohen at that 
stage believed that there was no completed 


• agreement and^that it was still open to 
(lubbay to transfer the property to the 
Jewish school if ho so desired. The in¬ 
ference that there was no concluded agree-^ 
ment is strengthened wdien wo remember" 
that the parties were really not ^of one 
mind w'ith reference to material ‘element's 
of the transaction. Cohon thought that 
the j>roj>erty would be transferred subject 
to existing leases; Hyarn was under the 
impression that he would have vacant pos¬ 
session. (’ohea thought that there should 
be a covenant binding the land for all time 
to come to the effect that^ no temple or 
mosque would be built bn the site nor any 
hu.smess carried on there which might 
prove a mii.sance to the'Jewi.sh Synagogue. 
Hyam was under the impression that as he 
would build on the site at once, a f)er8onal 
covenant from him was all thu| was re¬ 
quired. There wa.s amjde room for mis¬ 
understanding, as is clear from the looie- 
ness of the language used by the parties, 
and if there was ambiguity in any of the 
conditions of sale in restriction of the 
rights of the purchaser, the condition 
would be construetl mo.st strongly against 
the vendor. f.S'cufott v. Mapp 
Thus, even in the day-book of the solicitor, 
in the entry of the 13th November, we find 
the proix)sed covenant de«;ribed in one 
place as “ that tfie purchaser would not 
use the premises as a tcrojde or mosque 
(language fi))propriate to a personal cove¬ 
nant by ti^e purchaser) and in another 
place as “ that the premises must not be 
used as a mosque or temple ’* (words ap- '^' 
propriate to indlbate a covenant runnihig 
with the land). After* anxious comndetB^ 
tion of all the circui&stances of the case, t 
do not see any esca^ from the condosioit 
that' there was no concluded contraiol 
either on the )8tb or the 16th H^ovembef, 
and that as the parties intended the' exe* 

(84) awoftt vm i7o & ». 
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cution of the ^Iraft to be the final step in 
their negotiations, there was no concluded 
agreement capable of specific performance. 
In my opinion, this appeal should be 
allowed, the decree for specific perform¬ 
ance dis(‘harged, and the suit dismissed 
with costs throughout. 

Solicitor : Mr. Jones for the Ap|)ellant. 

Solicitor : Mr. Arnowitz for the "Res¬ 
pondent. 

Appeal allowed. . 

CC1V|L APPELLATE JURISDICTION.] 

Appeal fdom .^pp^llatb Decrke 
No. 4153 OF 1913. 

Nibas Pubbb and anr.. 
Plaintiffs, Appellants, 

V. 

Most. Tetri Pasin and 
ors., Defendants, 
Respondents. 

Transfer of Property Aet [IV of IMf), sec. J^l — 
MuAann’s property sdd by wi ,« — Bod& fide pur- 
ohaeer for value, " without notice "—His rights — 
** Wtthout notice ”—Signifieance of the expression — 
HuAand's right to redentption. 

Where, during the husband's absence on 
pilgrimage, the wife sold a piece of 
land, which had before the husband's 
departure been mortgaged by her, the pur^ 
chaser who paid off the mortgage having by 
proiwr enquiries satisfied himself that the 
wife was owner: 

Held— That the husband could not re¬ 
cover the land, nor was he entitled to he 
tdiowed to redeem the mortgage. 

This Was an appeal frcaii a decision, of 
B. L. Boss, Esq., District Judge of Dar- 
blqinga, dated the 8th November 1913, re- 
verdiiig the decree of Uabu Ramesli Chan- 

Bur, Officiating Munsif, Darbhanga, 
dialed, the 96th June 1913. % 

The Apjiellaiit Niras had sued in 1912 for 
the recovery of a piece of land sold by "his 
wife m pefeudante pleaded 

c * 


Ohittis, j. 
Riohabdsok, j. 
1915, 

12, jSly. 

# 


that they had purchased for value and had 
I)aid off the mortgagee to whom the Plain¬ 
tiff’s wife had mortgaged the land in 1894, 
that the Plaintiff left for pilgrimage 40 
years ago and he was supposed to»be dead. 
The jMunsif decreed the suit, but the Dis¬ 
trict Judge, on apfjeal, reversed the deci¬ 
sion of the iMunsif and dismissed the suit, 
holding that the Defendants were bond 
fide purchasers for value without notice, 
actual or constructive, of any defect in their 
vendor’s title and hence the I’laintiff was 
not entitled to recover the land. From 
this decree the Plaintiffs preferred the pre¬ 
sent appeal to the High Court. 

Babu Vmakali Muhcijee (with Babu 
Chandra Sekhar Lar.erjce) for the Appel¬ 
lants.—The wife had no right to sell Iha 
land, shp is described in the sale deed as a 
widoAV, and the Ai>pellants, at the very 
least, are entitled to the equity, of redemp¬ 
tion of the mortgage. 

Babu Jitendra Nath Bog for the Respon¬ 
dents.—Sec. 41 of the Transferor I’roperty 
Act, protects a bond fide, purchaser for 
value, jjrovided he made proper enquiries 
about his vendor's title. 


[Chittv, j. —How dotv that help you, 
how was the proviso satis/ied? The Judge 
is not right in saying that the purchaser 
was not bound to look beyond the mort¬ 
gage bond to asecu'tain the vendor’s title. 
He ought to have made profK^r enquiries.] 
Though the J )istrict Judge has not stated 
anywhere in his judgment that the pur¬ 
chaser maile proixjr enquiries, yet the ex¬ 
pression “ without notice ” includes all 
thrft., because sec. 3 of the Tiunsfer of I*ro- 
perty Act defines that ”a person is said 
to have notice, when he actually knows 


a fact, or when, bat for wilful AkAleption 
from enquiry, ete.p he would bitv^ioaowo 
it.” That is, ci 5 »(Atructive 
ferred from abstBiltion fisonst ■ elc, 4' 

and when the Judge 
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chaser had no notice, he virtually declares 
that the purchaser was not guilty of absten¬ 
tion from enquiry, or, in other words, that 
be had made proper enquiries. The Judge 
certainl’y* meant this because it is in evi¬ 
dence that the purchaser enuuired and 
learnt at the Paj sheresfa an<l from the Paj 
palwari that Most. Chulhya’s (t.c., the ven¬ 
dor’s) name was registered there. UndtT 
the circumstances the sale is not voidable at. 
law, and their contention in this Court, 
that they ought to W allowed to redeem, 
cannot stand. As regards the vendor hav¬ 
ing been described as a “ widow,” it is a 
mistranslation of the word “ Jmize " in the 
original sale deed in Urdu. 

' The JrnfiMKNT of the Colht was as 
follows 

This is an aj)peal by the I’laintiff whose 
suit has been di.smis8cd by the District 
Judge, reversing the decree of the Munsif. 
The • Plaintiff was ()OssesBed of a i>iecc 
of land in Darbhanga town. His case ua.s 
that he left home on pilgrimage in 11)01 
and that his wife remained in possession of 
the land, but that on his return from pil¬ 
grimage in 1911, he found that his wife 
had conveyed the proiJerty to the Defen¬ 
dants Nos. 1 to 4 on 2.5th July 1901, and 
had diexi in June 1902. He claimed to 
recover the land from these Defendants oii 
the ground that his wih* had no jx>wer ^ 
scdl to them. On the finding of fact, how. 
ever, arrived at by the learned District 
Juilge, it appears that the Plaintiff has 
really no ease. He admits that he allowed 
his \\ife to mortgage the property for 
Ps. 11,5 in 1894, in favour of Doman 
Panjiar. The Plaintiff’s case is that that 
mortgage was executed before his depar¬ 
ture o® pilgrimage, and that that was done 
by his consent. He therefore at that time 
expressly consented to his wife acting as 
the ostensible owner of the property. On 


whatever dati; 1^ went on pilgrimage, it 
wa.s certainly on 4th July 1901, when bis 
wife Most. C'ludhya sold the property to 
Defendants Nos. 1 to 1. The Plaintiff 
says that that did not ofterate as a sale to 
those Defendants, inasmuch as his wife 
had no right to cotivey; and his case as 
nuule before us, is that he should at least be 
aflou'ed to redeem the mortgage which was 
passed to the hands of the Defendants by 
reason of their having paid it off some 6 
>'ears after their purchase. This, conten¬ 
tion, Iiowever, is of no avail, having re¬ 
gard to the finding of*the*Judge on the 
evidence which was given in the case. It 
was in evidence that the Defendant' 
Chliathoo Pasi cti<iuired at thoPaj si^eresta 
and found tl)at Most. Chulhya’s name was 
registered in the nhcrcsta and that the 
Paj pntwari also told Itim that^er name 
was so entered. It cannot therefore^be 
said that the roquireinents of the proviso 
to sec. 41 of the Transfer of Property Apt 
liave not bceil. carrieii out in this case. 
J'he transferee made enquiries at the pro¬ 
per quarter to ascertain whether JVtost. 
(diulhya had |X)wer to make that transfer. 
The Judge no doubt ha<l this evidence in 
his mind wh(?n he said that the Defendant 
was, in his opinion, a bond, fide purchaser 
for value, without notice, actual or con¬ 
structive, of any defect in his vendor’s title. 
The Judge may npt be quite correct in 
having slid that the ]>efendant was not 
bound to look beyond the mortgage bond 
in order to ascertain whether Most. 
Chulhya was the*real owner of the property 
or not. As a matter of fa< t we find that 
the Defendant did not stof> there, but did 
make further enqfliries, No doubt the 
Judge had this in his mind when he arrived 
at the finding. We 'must accept that 
finding as correct. The appeal must there¬ 
fore be dismissed with costs. 

Appeal diemiseed. 
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Chief Jusdce on legal ties. 

We ha^ often said in these columns that 
''iO'diMe ilnglish, system of administration of 
atice that forms the strongest tie between the 
lo^e aftd (lovermnent in this country. No 
ikatution of the British Government is more 
ipular in India than the Law Courts. That 
commonof laws and a uniform mode 
f the adr^nistration f)f justice create strong 
empathy between people who may differ widely 
'. their forms of Government and even in their 
loughts, ideas and interests, has been the 
xperience of the Lord Chief Justice of Eng- 
ind during his recent visit to the United States 
t America. His Lordshjp said at the recent 
uildhall Banquet “that out of 100,000,000 
people constituting the population of the 
nited States, 90,000,000 were for the Allies, 
^art and soul.’’ The reason that his Lordship 
signed lor it was this : “ It would be strange 
it were otherwise. I sat in Uourt in the 
jnited States. The principle of Common 
the system of Jurisprudence, were those 
which I had been brot^ht op.” 

Lwyer.Peliticians. 

"At the same banquet Sir E. E. Smith who 
[3 recentjy been appointed Attomey>General 
a spirited defence against the attacks pr 
newsj^per press on*the lawyers who have 
m doeupuring t^e position of the most resr 
ilde Minsters of the Crown. EE^ i^a^d ^at 


“ the Bar of England had rendered great 
services to these islands in the past, and I am 
confident that it will render great services m 
the future.’’ At the Constitutional Club, the 
Attoruoy-Cjenerul strongly repudiated the sug¬ 
gestion that the lawyer-politicians had in any 
respect been found wanting during the present 
crisis caused by the'War. He emphasised the 
fact that not merely in England but in the 
l^ritish Colonies and the Continent of Europe 
law'yers had proved their aptitude for filling any 
IJosition of responsibility no matter how graVe 
and serious. He reminded his audience of the 
services during the w'ar of Sir Robert Borden, 
Mr. Hughes (The Australian Premier), General 
Smuts, M. Millerand and M. Briand, all of 
whom are lawyers. > 


CRIMINAL CONSPIRACY. 

WllAT CO.N'STTTUTES TUE OKEKNC^E. 

In the present article we propo.se to explain 
the projier scope of sec. 120-A, T. 1’. C., which 
has incoriKirated the English law of criminal 
conspiracy in the Indian Penal Code by Act 
VITI of 1918. 

Before the legislation of 1913, the substan-* 
tive offence of con.spiiacy did not find any place 
in the Indian Penal Code. The Penal Code 
only recognised abefment by means of con¬ 
spiracy. To appreciate the proper scope Of Aec.' 
120-A, I. P. C., it is necessary to point oqt that 
the substantive offence of conspiracy is not a 
siiecigs of abetment, nor is it identical with the 
offence of an attempt to commit a crime. 
Some confusion is apt to arise in this res- 
jject from the fact that while the offence 
of conspiracy was ni^ ^ deh^e^ in the Indian 


Penal Code before ! 
provisions for the 
conspiracy. ,i\. 

Another misappa^lieni 
j»ry uncommon is in 
i|P|q or more persons with' 
to infer to eoine; - 



still it contained 
Of abeitment by 


im$;: also hot' 







xviU THE CALCUTTA 

it 

To remove these misapprehensions we need 
only refer to the provisions of the Indian Penal 
Code relating to abetment by conspiracy and 
then explain the scope of the new sec. 120-A. 

It is not a fact as is sometimes loosely said 
that the Indian Penal Code did not before 1913 
recognise the offence of criminal conspiracy. 
Sec. 107, cl. (2), and sec. 108, Expl. (5), show 
that it did contemplate the offence of con¬ 
spiracy, but what the framers of the Code did 
was to introduce the safeguard in these sec¬ 
tions that the offence of conspiracy would not 
be punishable in India unless it was. accom¬ 
panied by some overt act. The act need not 
in itself be an offence or even illegal. 
That this is so is shown by the expres¬ 
sions “engages in conspiracy for the doing of 
that thing,” “ if an act or omission takes place 
in pursuance,” “ in order to the doing of that 
thing ” in sec. 107 of the Indian Penal Code. 

The above also clearly indicates that the overt 
act must show some preparation for the com¬ 
mission of an offence to make it punishable 
under the abetment sections. i 

Sec. 34, I. P, C., w'hich too is regarded as a 
conspiracy section also contemplates an overt 
act which must amount to an offence. 

This, ^s stated by Mr. Mayne in his comment¬ 
ary on the Indian Penal Code, is the correct in¬ 
terpretation of the law, that is, unless a con¬ 
spiracy was manifested by an overt act a i)rose- 
cution for abetment by conspiracy did not lie 
under the old Code. (See ]\rayne‘s Criminal 
Law, Ed., 1914, p. 247.) The case of Kali 
Mundav. Khiff-Emperor, I. L. R. 28 Cal. 797, 
shows that where abetment by conspiracy is 
alleged it is n4‘cessary to prove the consfuracy 
first. In that case the previous meetings held, 
the declarations made, the persuasions re¬ 
sorted to, for the commission of offences 
were given in evidence to establish the exist¬ 
ence of conspiracy, and then sec. 10 of the 
Evidence Act was brought into requisition to 
prbve the complicity of the different accused. 
It may therefore be safely stated on good 
authority that when acts are committed which 
would constitute offences under the Indian 
^nkl Code, the proper course is to charge under 
the appropriate ’sections of the Indian Penal 
Code^pd#if the offences are committed in pur- 
suanwj of a wnspiracy, to add a charge under 
sec.^ 1^,1. 1. C., for abetment bv conspiracy, 
subject to certain qualifications stated below 
'‘This,view will find support from the judgment 
eminent Judge, Sir Bhashyam Ayyange# 
v. Timimal Reddi, 1. L. R. 


WEEKLY NOTES. [Vol. XXV 

24 Mad. at pjj^. 546 and 547. But, as that 
learned Judge says, you cannot charge a perSj^ 
as an “ abettor as well as a perpetrsttor^^* 
“ cumulatively ” although you may do so 
the alternative.” (Ibid, at p, 647.) ■ v 

The new sec. 120-A, 1. P. C., provides that 
when two or more persons have agreed to com¬ 
mit an offence or an illegal act or an not 
illegal but by illegal means, he is guilty of 
criminal conspiracy. We shall now show that 
it i.s the agreement which is made punishable 
by the section and not the act itself which may 
or may not be punishable under the Indian 
Penal Code. 

The definition of conspiracy in sec. 120-A is 
bodily taken out of Lord Denmfin’s judgment 
in Jone's case (1844) 4B. Jfe Ad. 345, at p. 439. 
See also Wright on Conspiracy, p. 63. 

Before we come to explain the definition, it 
will be of some assistance if we briefly notice 
the history of the evolution of thisMefinitiou of 
criminal conspiracy. 

During the 17th Century it was frequently 
discussed both at the Bar an^ on the Bench 
whether the gist of the crime of conspiracy y(4s 
in the combination or included the 
the acts proposed. These di^ussions turned 
on the question how far the execution* or tite 
overt act, was to be detailed in the indictment. 
But it was since the Poulterer's case decided in 
the Star Chamber in 1611 (9 Coke’s JRep., p. JIS) 
that the gist of the offence was held to be in the 
combination itself. The <!ontrover8y at the Bar 
and conflict on the Bench, however, continued, 
till the offence was finally defined by Lord Den¬ 
man. Then followed a period of explanatie 
and it is now finally settled that the gist of tl: 
crime of criminal combination (conspiracy) coi 
si.st8 in the acfreement'foT such purpose and n< 
in the ex<‘cution. Of course the purposes mui 
be criminal or unlawful or tlje means adopts 
must be illegal. (See Wright on Conspirac; 
jip. 66-67.) ^ 

The view that the offence consists in tl 
agreement itself and not in the execution wi 
finally adopted by the House of Lords in tl 
leading case R. v^Mulcahy, L. R. 3 H. L. 37( 

Ti is stated Ijiere that conspiracy coxisists n( 
merely in the intention; so long as the desig 
rests in the intention it is ^ not indictable; whe 
two or more persons agree to carry it into effe 
the very plot is an act in itself if it W for ci 
nwnal object or for the use of crimind mean 

Sir Robert Wright, fdr some time a J'tidge < 
the High Court in Englapdfand atrepognis* 
authority on the subjept, 

'viaV"' 
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wdiffereut from ordinary crimes or a> joint crime 
inasmuch as such crimes may be prov^ by parti- 
ci^tion in the acts, whereas in the case of con- 
i^iracy participation in the design must be 
^wn. And if others have to be connected 
‘^th the conspiracy it must be done by estab- 
lij^ing participation in furtherance of the plot, 
agreement or criminal design which must be the 
common object of all. See Wright, p. 71. 
Sir Bobert Wright lays down in the following 
terms what should be the very first issue in a 
charge of criminal conspiracy. “Whether 
there was an agreement for the alleged purposes 
and whether the defendant was a party to it.’’ 
The agreement or the plot is considered the 
" overt act ’’ and no other overt act is necessary 
to establish a charge of conspiracy. 

This view, has been accepted also by Sir 
Lawrence denkins jn the case of liarindra K. 
Ghose V. Emperor, 141^. W. N. 1142. There 
the learned Chief Justice quotes the dictum of 
Willis. J., in R. v. Mulcahy and explains the 
law in thp same terms. Beference may be 
made to the portion of the definition of con¬ 
spiracy as given bv Willis, quoted at p. 
1141, Vol. 1^ C. W. N., where the learned 
Judge says that the agreement must be so 
establifj^ed that it is “ capable of being enforced 
if lawful,” and “ punishable if for a criminal 
object or for the use of criminal means.” Thus 
it would appear that the agreement for criminal 
purpose must be proved between two or more 
persons by satisfactory and unequivixiable evi¬ 
dence and then the complicity of other persons 
in the plot or in acts in pursiianco thereof may 
be established. 

■We have feaid before that the substantive 
offence of conspiracy is not a species of abet¬ 
ment and we shall now further explain the 
distinction between an abettor and a conspira¬ 
tor. We have said before that a person joining a 
conspiracy and taking part in the commission 
of an offence or acting in pursuance thereof mav 
be an abettor as contemplated in sec. 107, cl. 2 
and sec. 10ft, Expl. 5, of the T. P. C!., but it does 
not necessarily follow that every abettor of an 
offence may be prosuihed to he a conspirator. 
It is a very oMina^* rjule of logic that the 
converse of a proposition iahot necessarily true. 
For instance, if 1 see a ma(D assaulting another, 
and join in the assault we may be tried 
as joint offenders but not necessarily as 
conspirators. It is obvious therefore that a 
joidt offender cannot be presumed to be 
a Co-Conspirator. On the other hand if I 
agreed t^ith another man to go and assault 
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some other person our agreement would be a 
conspiracy' and it would be perfectly immaterial 
for the purposes of a charge of conspiracy for, 
the commission of an offence whether either' 
or any of us actually committed the assault or ^ 
not. It is the previous (criminal concert or 
agreement between two or more persons that 
constitutes the offence of conspiracy and not the 
execution or the commission of the offence. 

Thus it follows that in the absence of any ‘ 
proof of preconcert, agreement and common 
criminal design, mere ” overt acts ” would not 
be enough to substantiate a charge of criminal 
conspiracy. For the acts of individuals may 
be joint offences or acts of abetment in the 
commission of an offence or may be attempts 
for its commission without any preconcert. 

It may generally be stated that if a person 
joins another or others in the formation of a 
plot for the commission of an offence and does 
take part in its commission he is an 
abettor. But one who takes no part in the 
execution but participates in the formation of 
th<* plot, is oJily a co-conspirator. This Is 
quite consistent with the scheme of the Indian 
Penal Code. (See Encyclo : Laws of England, 
p. 24, heading “ Abettor.”). This view is also 
au()|X)rted by the judgment of Beachcroft, J., 
in Baranagore conspiracy case Khagendra Nath 
Chfiudhvri v. King-Emperor, 19 C. W. N. 706. 

The law of criminal conspiracy Hail been des¬ 
cribed by Sir Bobert Wright as an extension of 
the law of attempt. But by this he surely means/ 
that it goes a step beyond the law of attemptf. . 
rot that the two are identical. Conspiracy 
distinguished from attempt in this way that' ’ 
in an attempt you must prove something more 
than mere agreement: .'<omc movement ot pro¬ 
gress towards the commission of the offence is 
.essential hut in the case of criminal conspiraejr, 
proof of the agreement or the formation of the 
plot is enough. An attempt may be said to be 
an ” overt act ” which is more than an intentiem 
or a prep,iralion but falls short of a completed 
offence. See sec. .'511, I. P. C. It is^hhbtfal 
whether all attempts for the commisevm.of an 
offence would be punishable under tlie XniKan 
Penal Code. (See Mayne’s Fenal Code, ^rd 
Edition Ch. Attempts Art, 701, p. 926.), ’ 

The new secs. 120-A and I20-B, of the lndian 
I'enal (’ode, have made a departure frwn the 
scheme of the old’%])de in ^'far as they h^ve em¬ 
bodied in them tib#t|^ciple Pf English Iaw 
which makes Idols oommissibn of an 

offence punishable 1^ of 

the fact whether-llte (attempt). 


I 
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or the plot has been put into execution (abet¬ 
ment or completed offence). 

An attempt to be punishable must result in 
some overt act towards the commission of an 
offence. To make one punishable for abet¬ 
ment by conspiracy, it must be shown that 
besides the plot there is some overt act which 
may not amount to an offence but shows pre¬ 
paration for the commission of some offence or 
in other words that the plot for committing 
some crime must be shown to be in jirogress. 
■(Mayne, ibid., Art. 249.) Bui preparations for 
a crime are not otherwise punisbabl’e under tlie 
Indian Penal (’ode. The new sec. 120-A makes 
the formation of the plot punishabk* apart from 
any overt act as con tern pi a ted in sres. 54. ]07, 
108. 109 and 511 of tin' Indian Peual Code. 
Thus the substantive offence of cons])iraev is 
quite distinct from that of abetment or attempt. 

That our analysis of the law of criminal con¬ 
spiracy is borne out by the terms of the new 
sec. 120-A, T. P. (^., will appear by a reference 
to it. 

Turning to the proviso v\hich follows sec. 
120-A, paras. (1) and (2), we find that, as in 
English Law, in the case of an “ agreement 
to commit an offence,” it is not necessary to 
do any act besides the ” agreement ” to consti¬ 
tute the offence of conspiracy. Or in other 
words, as in English law, the essence of the 
offence of cTonspiracy under sec. 120-A, I. P. 
consists in the '‘agreement” and not in its 
” execution.” 


This the English Judges have exfilained by 
saying that in a conspiracy for the commission 
of an offence, the plot itself is the “ overt act ” 
and no other ” overt act ” is necessary to sup¬ 
port the charge. 

But both the English Law and the Indian 
Act VTIT. of 19KI, require that when there 
i-i a combination or agreement for the 
commission of a civil wrong or for the em¬ 
ployment of ilh'gal liK'ans, some overt ” act ” 
in pursuance of the agri'cment ” must be done 
to constitute criminal conspiraev as defined in 
sec. 120-A. T. P. V.. 


Thus It IS evident that it is only in the 
atter case that overt ” a<‘t ” has to be taken 
into consideration which moreover need not be 

r.V logically and 

“criminal con- 

S overt act 

and not in 

„it8 execiition. lor m some cases, as where 
the object is to commit a ” < ivil wronii ” ^7*1 
illegah^eaiis which may Z lLZ to 

. ...y • 
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an offence, a man may be prosecuted for “an 
miiial conspiracy” although no criminalit; 
attaches to the ” overt act.” 

C ... /■ 

CURRENT INDIAN CASES. f, 

, (Civil.) - ;fi:', 

Hindu Law. 

Ca.jan-^n V . Kasiiinath, I.Tj R. 39 Bom 
410. . 

The adoption of a half-brother is not invalid 
The opinions of Nanda Pandit when they, ar 
not su]>iK)rtc(i by any text of the Smriti-writer 
are generally speaking recommendatory and no 
mandatory. 


Ciril Procedure Code, see, 97. 

JfjiARMA r. Bhamaoavua, 1. J*i. R. 39 Bom 
f-1- • * _ 

.V diH’ision that a matter is not res judicat 
and that therefore tlie trial can proceed is not i 
preliminarv decree from which an appeal wil 
li('. ‘ “ 


The Indian Stamp Act. « 

In ue (Jangar.am Nar.ayandAs Tbli, I. L. R 
39 Boin. 434. ^ 

In the case of a lease containing a slipula 
tion regarding the payment by the lessee*to thi 
lessor of (lovernment assc.ssment, etc., for iti 
eventual jiaynient by the lessor to the (Jovem 
merit stamj) duty should be calculated on th< 
amount of rent only and not on the total amoun' 
of rent and Government assessment, etc. 


(imrdians and Wards Act, sec. 2-5. 

Dayabhai V . Bai r.\HV.ATi, I. L. R, 39 Bom 
438. 

A guardian as defined by the Act means ? 
jM'rson having the care of the piirson of a minoi 
oi of hi.s projierty or of both his person and 
pnqierty iiid it is open to an aggrieved part} 
to make an application to the Court under sec 
25 where the ward leaves of is removed from the 
ciistodv of the guardian of liis person. It is not 
essential that there should he a certificated 
guardian before an sfpplicatibn under sec. 2f 
could be entertained by the Court. 


Transfer of Property Act, sec. 64. 

Timanoowda c. Brnepgowda, I. L. R. 3f 
Born. 472. • 

The Plaintiff purchased a honee iitider t 
registered deed sale.’ The Defendant re¬ 
mained in possession and on the Plaintiff suini 
> « 20| 
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Aor recovery of possesion the defence was 
made that the Defendant was entitled to retain 
possession as the Plaintiff had agreed to re- 
fonvev the house to the Defendant on payment 
j of a certain sum. ■ 

Held, that it was not a good defence and the 
'.case was governed by sec. 54 of the Transfer of 
Property Act. 

liaiUcays Ad. 

‘ Ramchandra Natht; r. Grrat Indian Penin¬ 
sula Railway Comi'ANY, I. L. R. .‘19 Rom. 485. 

The commoneement of the liability of the 
company for goods delivered to be carried under 
sec. 7-2 of the Act is in no way <lepeiulent upon 
the fact of a receipt having been granted and 
must be'delerniind on the evident^' in the ea.se. 

Transfer oj Property /ict, see. o.'t. 

Vasudko r. .lANAWDiiAN, I. L. R. ;J9 Horn. 
607. 

A person who stejw in by operation of law and 
not by any act of the <Avner is not a subsequent 
. transferee within the. meaning of .see. 50. 

(Criminal.) 

Ajwrover—Forfeiture of pardon. 

. l!lMPRKOR I?. (lA.NCil^A, 1. ]j. R. 07 All. 331. 

An approver in a <lacoity case after he gave 
his evidence in the Sessions. Court was directed 
, by the .ludge, who acquitted the accused, to be 
prosecuted on the charge of daeoity. The 
Sessions Judge found that the ai)prover did not 
speak the. truth and therefore forfeitwl the 
condilioifal pardon granted to him. 

In the course of,his trial on a char^HlUacoity 
the approver pleaded the. pardon inIHsessions 
Court although he had taken no SItPh plea 
before the Committing IMagistrate.- 

Held, that in the original case the Sessions 
, Judge while competent to pronounce on the 
trnthfiiln<*ss or otherwise of the approA’er’s 
testimony had no authority to direct his 
, prosecution on any specific charge. 

That while on his trial the approver was en¬ 
titled to ])lead his pardon irr the Sessions Court.^ 

Criminal Procedure Cfide, sec. 476. 

Emperor v. Tilak Pandev, I. L. R, 37 All. 
344. 

There is nothing in sec. 476 which requires 
a Court to take, action, if at all, immediately 
after the conclusion of the case in which the 
offences are said to have been committed or 
wilbin any fixed time thereafter. 


Indian Penal Code, sec. 382 — Assaulting*4 
public servant in the discharge of his duties. 

Emperor v. Mukhtar Ahmad, 1. L. R. 37 
All. 353. 

An Excise Officer searched the house of the 
accused without a warrant and in the presence 
of only one search witness. He also, directed 
a constable to wale the outer wall and effexjt 
a burglarious entry into tijie house. The 
Inspector and his constables were assaulted by 
the accused. 

Held, the aceuseil could ojdy be convicted 
under sec. 3‘J3 and not under sec. 332, I. P. C. 

('rhnimil Procedure Code, sees. 209-212. 

DllARAM SiNC V. JoTI I’RASAD, I. L.' R. 37 
All. 355. 

When in an empiiry in a case triable by the 
Court of Sessions the Magistrate has heard the 
evideme for the |)ro.seciition with entire dis¬ 
belief and he considers himself in a position to 
show that the j)rosecution witnesses are totally 
unwortliv of credit and a fortiori when after 
examining certain witnesses on behalf of the ac¬ 
cused he has eorne to the conclusion that the 
evidence given by them is reliable, and disproves 
that given by the ja'osecution witnesses he is 
well within his discretion in discharging the 
accused. 

IKebietDs 

Estoppel and the Si bstantive JjAW. By, 
Arthur C(U'<persz, liar.-ai-Lau', Advocate of Hh' 
High Court, Calcutta. Fourth Editioft., 
Butter worth cl- Co. (India), Limited. Price 
Bs. 18. 

The title of Mr. Caspersz’s well-known work 
on EKtof>pel has, we notice, been some¬ 
what altered. W’o believe that the author’s' 
object in doing so is to show what import¬ 
ant ]>art (he so-called doctrine of estoppel 
plays in the sphere of the substantive law.' 
There niav he a prevailing notion in India that 
th(* doiirine of e.stop[>el is a rule of evidence 
because the doctrine has been embodied in sec. 
115 of the Imlian Evidence Act. An in- 
sfiection of the section will at once convince 
one that it is as much a rule of substentive law 
as it is one of evidence. The doctrine of 
“good faith” or that of “keeping faith*” which 
is often ambiguously expreffied by the ex- 
pn'ssion “ esto^l” fomt^^^very backbone 
of the validity or othei^Be dt .all hbrnan tran¬ 
sactions that fall bf the stib- 

stantive laW'. ' It is nct:sliH rule 
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* of the adjective law, be ,it that of procedare, 
pleading or evidence, founded on the same 
doctrine of “ good faith,” that no person who 
has by his representation, active or passive, 
caused another man to believe in its truth and 
act upon that belief, shall be allowed in any 
judicial proceeding between them to deny the 
truth of it or resile from its consequences. It is 
perhaps unfortjjnate that the exju’ession ” Es¬ 
toppel” ever found currency in the English legal 
nomenclature. But the science of law is not 
quite unique in this rsopect. We come across eu¬ 
phonious and nerhaps no less mjslerious expres¬ 
sions of ^he kind in the more precise and positive 
sciences as,well. For in.stance W'hen a chemical 
action is not fully und('rstood, it is sought 
to be explained by the u.se of the euphonious 
expression ” cataiytic.” It does not throw 
any additional light on it but is used as 
a make-bolievo expression designed to take 
the place of an explanation. The same 
may ■ be said to be true of the exj>ressiou 
” EstopjKjl.” As patient research has even¬ 
tually ex|)lained many my.slerious jiheno- 
mena of nature by reference to simple laws 
and made many bombastic nomenclature 
obsoleti*' in. the domain of science, the same 
process seems to be discernible in the region of 
law as well. Wh*atever ambiguity or,mystery 
used to hang round the so-called doctrine of ‘‘Es- 
toi)pel” at »ne time has almost all now been dis¬ 
pelled by th(‘ researches of American and 
English jurists and in no less degree by the 
strong common sense view of the doctrine taken 
by the English Judges, that after all the 
so-called doctrine of ” Estoppel ” is a (piestion 
of ” good faith ” and as sucli is ordinarily mote 
a question of fact than one of law. This finds 
cxnression in a reot'ot decision of the Judicial 
(.'ommittee of the Privy Council. In lioni 
Dhnrtna Kanu'or v. lUihrant Sing, 16 0. W. N. 
675; their Lordships say at n. 6ft2 that a very 
strong case of (‘stojipel might well be decided as 
one of fact without recourse to the doctrine. 

We appreciate therefore this attempt on the 
part of Mr, ra8j)erK7, iti ex]>lain the so-c;alled 
doctrine of estopp('l hv th(' classification of his 
subject under the different heads of the sub¬ 
stantive and adjeetive law to which the doctrine 
IS applicable and (explain it under each head by 
copious extracts from the. d.>cisif)ns of English 
and Indian Law Courts. Mr. Caspfirsz had to 
a great extftn| r^ntten his third Edition and 
has embodied m the h’ourth nearly 700 new cases 
noting the points of decision. The get-up and 
printing of the work are excellent. 


[voL, xx: 

Indian Decisions (New Series). 

Court Reports, Bengal, Vol. I. ‘Law Printing 
House, Madras. 1915. 

The Law Printing House have, very deser¬ 
vedly, obtained permission from the Govemt^ 
ment to reprint the High Court Beport|^< 
of Bengal, Madras, Bombay and the North!- 
Western Provinces from 1862 to 1875, and 
the prese.nt volume is the first of the series 
and contains a verbatim reprint of the first 
and second volumes of the Bengal Law Beporfes 
(18t)8-1869)). The pre.sent volume fully main- 
la in.s the high standard of the other reprints of 
Taiw Reports published by this ofiice in point 
oi' get-up and excellence of its arrangements. 
The original rejwrts are published verbatim 
with headnotes, statements of facta, arguments 
of couihsel and judgments and re/erences are 
givf'ii showing how each c^se has dealt with 
previous cases and has ii! its turn been affected 
l)v .subsequent judicial decisions. 

.\ll-I.ndia Civil Court M.anual. • Imperial 
Acts, Vol. 1. Third Edition. Law Printing 
House, Madras. 1915. 

That a third edition of thiff compilation 
has been called for within a comparatively short 
time of its first appearance in the field ft proof 
j)o,sitive of the appreciation in which it is held 
by legal practitioners. Besides the Acts con¬ 
tained in the previous edition this volume in¬ 
corporates such Acts as were passed between 
the voars 1918 and 1915, amongst which the 
.\<]miui.strator-(ienerals Act (III of 1918), the 
( ompanies Act (VIT of 1913 as amended by Act 
XI of 1914) and the Copyright Act (III of 1914) 
mav b(* specially mentioned. We notice 
that the (Tdveruiiient of India Act (5 and 6 
(leorge V. Ch. 61) consolidating all enactments 
relating .to tlie (ioverninent of India, the Indian 
( ouiieils and the Indian High Courts has also 
fimrid a place in the present volume. The 
notes of case-law given at the foot of each pjige 
have also been brought up-to-date. Heaty as 
the compilation is, its flexible covers make it 
eas\ of handling., 

All-India Civil .Court MandalI Local 
Acts—United Provinces of Agra and Ondh. 
Second Edition. Law Printing House, 
Madras. 1915. 

We notice 4hat this publication too is 
going through a second edition which ap¬ 
pears to be fuller and more ORhanstive i^n 
the first and contains several Acts whidi 

t ^ 
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left out in the previous edition. The texts too 
of many of the Acts contained in this volume 
appear to have been subjected to careful revision 
and all recent legislative changes and amend¬ 
ments have been incorporated in the Acts them¬ 
selves and pointed out in the footnotes as well. 
The get-up of the volume is excellent. 


All-India Civil Coijbt Manual. Local 
Acts—Central Provinces. Law Printing 
House, Madras. 1915. 

The volume under notice is a- new addition to 
the above series of useful compilations contain¬ 
ing the local Acts applicable in the Central Pro¬ 
vinces. It contains 15 local enactments with 
all legislative changes up-to-date noted therein. 
It is evidently tUe desire' of the publishers to 
leave no Province of India without a complete 
set of its laws in a handy form. 


The Government of India Act, 1915., By 
Panchanandas Mukherji, M. A. Published by 
Messrs. Thicker, Spink d Co. 1915. Price 
Re. 1. 

TI8s little volume is a supplement to the 
Indian Constitutiona.1 Documents (177d-191d) 
which we had occasion to review' j>reviously. 
The present Government of India Act, it need 
hardly be sta-ted, consolidates all the parlia¬ 
mentary statutes relating to India and, in a 
manner, brings u]) to date the reeonl of consti¬ 
tutional landmarks along which the Indian 
constitution has develo|>ed since the acquisition 
l)V the East Indian Company of the Dewany of 
Bengal in 1765. The printing as well as the 
get-up of the book is excellent. 


Ghosb’s Lawyers' Diary, 1916. Compiled 
by J. N. Ghosh (Krishnagar). Published by 
R.,Cambray dt Co., lAiw-Booksellers and 
Publishers, palcutta. Price Re. 1. 

This is a handy and well got up diary, dis¬ 
tinctively styled “ Lawyers’ diary,” becau^, 
besides containing* the directories, tables 
of rates, weights and measures and postal, rail¬ 
way and other informations usually found in 
compilations, it ^ives a fairly large 
amount of purely legal infonnation such as 
Ck)urt-fee8, stamps, process fees, periods of limi- 
fetions for suits and applications, tables of 
atatutes, etc., with, to cap all, a list of 
Iferristers, attorneys atid vakils of the High 
Court, which last might however have been 
bright Aore up to date without much addi- 


xxiii 

tional trouble. In the calendar portion we have 
corresponding Mahomedan, Euslee, Samvat and 
Bengali dates with the tithis also thrown 
in. There are pages set apart for memos of 
exfH?n8es and other matters; and, all things 
considered, Ghosh's .Lawyers’'Diary for . 1.916 
appears, for its price, to be as useful a compila¬ 
tion of its kind as any w’e have known. 


c^lotcs of daecB. 

ENGLISH LAW COURTS. 

PEIVY COUNCIL. 

[Appeal from Bengal.] 

’ Raj Kumar Babu 
Bishen Narayan 
Singh, Plaintiff, 
Appellant, 

V. 

Maharani Janki Kun- 
WAR and ors., Defen¬ 
dants, Respondents. 

Claim to recover Bcttia Raj — Special leave to 
appeal granted. 


Lord Parmooh. 
Lord Wrenbury. 
Sir floHN Edge. 
Mr. Amber Ali.* 
1915, 

27, October. 


This wa.s an application for special leave to 
ap})(’al from a judgment of the Calcutta High 
Court, dated 51h September 1931, affirming a 
judgment of the Subordinate Judge of (!hapra. 
The I’etitioner instituted the present suit to 
recover the Bettia Raj on the allegation that he 
was entitlc'd to succeed thereto by right of SWiT^ 
vivorship, and that Maharani Janki Knn’SV#', 
had no right or title to the same. The Rahi'k 
tit!e was also challenged by o?ie Ram Nandan 
Singh, whose claim was finally rejected by the 
Judicial Conmiitiee of the Privy Council in a 
judgment re|i«u-tcd in L. R. 291. A., p. 187. In 
the f>roscnt ca.se the Plaintiff produced pew 
evidence, chiefly documentary, and contended 
in the Courts beiow that if the new evidence had 
been before the Courts in the previous litiga¬ 
tion, judgment wotdd have gone against the 
Maharani. 

After considering the new evidence the High 
*Conrt. as well as the Stibordinato Judge, came 
l(. the conclusion that the‘d«^teion in the pre¬ 
vious litigation was right, and that the Plain¬ 
tiff had failed to establigh his title. By an 
order, dated the 28th August 1912, the feigh 
Court refused leave to to His Majesty 

* ViUMnint rfti 

th« Cmjnwil fot thA FaIIIl- 
Mr.) Hkldne wu OMeMMkt. . 

litigAtion.—A m L 'R. tt'L'i.'tife 

, ' - t 
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in Council on the ground that in their opinion 
the appeal did not involve any .substantial ques¬ 
tion of law, and that it was not a fit case for 
appeal to His Majesty in Council. Hence this 
petition. 

Sir Erie Richards, K. C., and Mr. Bhugtpan- 
din Dube, for the Petitioner, submitted that 
the Petitioner \\*as entitled to s|)ecial leave. 
The judgniont in Earn Nandan Singh’s case 
was not binding on the Petitioner as he w'as not 
a party to it.. The .Petitioner hacl produced 
new and important evidence which w’ent to 
show that tlie Bettia Raj was not granted to 
Raja Jugal Kish'ore Singh as a matter of the 
grace and favour of the (lovernuient irj exercise 
of its Sovereign authority, and that the Peti¬ 
tioner was entitled to succeed to the Raj by 
right of survivorship. 

Their Ijordships granted the petition on the 
usual terms. 

Messrs. T. L. Wilson d Co. for the Petitioner. 
B. D. 


CALCUTTA HIGH COURT. 

Hmnmmt dsdlalma uoc wmt rdportdd. 


<Tli« tmportent omm Io bo fully roportod hmpaftor.) 


Civil Appellaje Jc^risdiction. Before Holm- 
wood and Mullick, JJ. Appeal from 
Appell.ate Decree Xo. 1706 of 1913. 
GAXGADHAR KARi\L\KAR and on his 
d(>ath his heirs and legal representatives 
KALIPADA KARMAKAR and ors.. De¬ 
fendants ApiKjllants r. SICKHARBASINl 
DASYA (Plaintiff) and HRIDAY KANTA 
KABilAKAR (Pro formd Defendant), 
Respondents. 23rd November 1915. 

Second appeal—Competency of—Bengal 
Tenancy Act (V111 of 1885), sec. 153—No deci¬ 
sion of conflicting claims — Revision—Civil Pro¬ 
cedure Code-iAct V of 1908), sec. 115—No ap¬ 
plication. 


This second appeal arose out of a rent su 
valued leas than Rs. 50. The Plaintiff, a lad 
alleging that she purchased the land from tl 
original proprietor, sued her father as a tenaj 
for rent, for the last two years of her vendor 
incumbency and for the first two years of b 
- possession. The. father set up the title ^in hin 
self and said that he purchased the holdir 
benfimi in the«n&me of his daughter and lei«f 
jt out to hi.s son-in-law nominally for h 
daughter. The first Court declined to 


3 -li: XI -Lo na 

Jo with these conflicting claims a 


decided that, because the Plaintiff had not at¬ 
tempted to collectgor collected any rent from 
her father, the relationship of landlord and ten¬ 
ant did not exist. The x4pi)ellate Court held on 
a preliminary objection, that the question of the 
conflicting title to or interest in the land had 
been decided b.y the first Court and that it was 
comfxjtent to him to deal with tne appeal and 
accordingly he dealt with it and found on the 
facts that the lady was siieaking the truth and 
was supported by the necessary documents and 
that the story told by the father was a mere pre¬ 
tence. to get rid of his liability. 

Held, that the appeal to the lower Appellate* 
( ourt was ineoni|)etent as there was no actual 
decision i)f the conflicting claims or interest in 
the. land by the Primary Court, 

Shilabaii Dcbi v. Rodrigffes (T. L. R. 35 CaJ. 
547) follow’ed. 

That if no ap))eal lay to the first Appellate 
Court, no appeal lay to the High dotuit from 
the decree of the first Appellate (lourt. 

Bhicfabati Beu'a v. Nanda Kumar Chakra- 
vartv (12 C. \V. N. 836) followed. • 

That the H igh Court could deal with the case 
under see. 115 of the Code of Civil Procedure, 
though no application was made for that pur- 
I)ose. 

Rahu Baranashihasi Mukerjee for the Ap- 
l)ellants. 

Babus Sarat Chandra Roy Chowdhury and 
Sa,<i<idhar Roy (Jr.) for the Respondent, 

A. T. M. Appeal dismissed. 


U 
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^ PBIV7 OOUNOIL. 

[Appeal from the Cbisf Codrt 
OF Lower BupjMA.] 


Viscount Haldane. 
Lord Wrenbdrt. 
Sir John Edge. 

Mr. Ameer Ali. 
1915, 


A. K. A. S. »Ia- 

MAL, Appellant, 

. ■ V , 

Moolla Dawood, 
Sons, and Com¬ 
pany, Respon¬ 
dents. 


Heard, 22, October. 
Judgment, 3, November. 


Indian Contract Act (/JT of 90 C $. 78,107 

—Contreua to purehatc tkaret^ F‘ilure of buyer 
'to take on date of delivery—Subeequent tale by 
uUer at higher than market price on date of deli- 
very~-Buyet*$ iMbility—Jleaeure of damaget. 


The De/ctuiaiitfi 'if ere furchaacrs of cer¬ 
tain shares from the Plaintiff under a con¬ 
tract note which inter alia provided that in 
the evept of the buyer not niakiny payment 
on the settlement day the seller should 
have the option of reselling the shares by 
auction—(fny loss arising therefrom to be 
recoverable from the buyer. 0// 'iOth 
December IJtll, the- date of delivery, the 
shares having fallen largely in ralnc, the 
Defendants failed to take delivery. The 
seller sold the {(hares on various dates from 
fll^th February 1912 onwards, the sales 
fetching in mo.st instances higher prices 
than the market rale on dOth December 
1912. The Plaintiff sued the Defendants 
for the difference between the contract 
rate and the market vate on 30th December 
1911; but the Appeal Court in India held 
that the seller reduced his loss by .selling 
the shares at a higher pnee than obtained 
at the date of the breach. 

Held—That, upon a true construction of 
the coyitract note, property in the shares 
never passed to the purcftc&er and sec. 107 
of the Contract Act which deals with cases 
m which a seller has lien o»( goods or has 
stopped them in transitu had no appHca- 
Uon to the case. 


" That the option to resell was only a sti- 
j^lation thatihe selhst 'might, if he thought 


A 


fit, liquidate the damages by ascertaining 
the value of the shares at the date of the 
breach by an auction sale. 

That the lo.ss to the Plaintiff arising from 
Defendants’ breach of the contract was the 
loss at the date of the breach, viz., the 30th 
Decern ber 1911. If at that date thp Plain¬ 
tiff could do something or did something 
which mitigated the damage the Defen¬ 
dants would be. entitled to the benefit of it, 
Htanikouth V . liYALL Q), but the fact 
that by reason of the loss of the contract 
which the Defendants failed to perform, the 
Plaintiff obtained the benefit of another 
contract which was of value to him, did 
not cnlille the Defendants to the benefit 
of the later contract. 

Ik'ATii.s r. Wnrn-: (2), Bhadburn v. 
(fHKAT WUSTERN RAILWAY C'O. (3), JEBSBN 

r. East am> Wk.st India Dock Co. (4), 
Rodocanachi r. Milburn (5) and 
Williams r. Aioi s <(j) referred to. 

'rhis was an appeal from a judgment of 
the Chief (!ourt of Lower Burma (Harf- 
iioll, Oflic'iating C. .1. and Young, J.), 
dated the 24111 .July 1918, which affirmed 
a judgment of that Court (Ormond, J.). 

The J’laintitf-Appellant sold certain 
shares to the Resjxindeuts an<i the date for 
delivery wa;j the 80th December 1911, but 
the Respondents failed to pay for them and 
take delivery on the date fixed. The Ap¬ 
pellant fhereu(Hin intimate<l that he would 
hold the Kes|H)ndents responsible for 
fn-each of cordiwt. Subsequently the Ap¬ 
pellant sold the shares in some cases with 
profit. 'J’he Ajjpellant hrou^lit the jaresent 
suit to recover damages. 

The Courts below held that the Beepon- 
dente were eufitlcd to the benefit of Hie 
increased j>rice which the shares in faet 

(1) 7 Bing. 169 I18S0). 

(2) 4 Bing. K. 0 S72 (1888 l 

(S) L. R. 10 Bx. 1 (18741. 


( 41 L. R. 10 a p. soo iisrs). 

(5) 18 Q. B. D. 67 (181^ 

(8) [19U] A, C ;S18* ■ '-I 
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'realized by the sale. • The trial Judge in 
his judgment observed as follows :— 

“ Can then the Uofendant-firra claim to 
have the benefit of the higher prices realiz¬ 
ed by the Plaintiff? I think they can. 
If a s^ler, having the right of resale, 
elects to exercise such right, he must give 
notice of his intention to resell; and 
having done so he has made his election 
between the two measures of damages that 
were open to him. After giving such 
notice, it is his duty to resell either at the 
time (if any) up})ointed by the contract or 
within a reasonable time after the date of 
the breach. If he delays, he takes u]H)n 
himself all risk arising from further def)re- 
ciation. And if he sells at a higher rate, 
such sale will be taken to be a resale in pur¬ 
suance of his notice : for otherwise he 
would, be allowed to benefit by bis own 
wrong. 

On appeal Hartnoll, Officiating C. J., 
(Young, J., concurring) delivered the 
following judgment:— 

“There is no doubt as to w hat Appelluit’.s 
true measure of damages is. It is the 
differeiico between the contract prices and 
the market fjrice when the contracts ought 
to have been completed,—that is, in this 
case the date of the breach the JOtb 
December 1011 for the .Appellant could 
then have taken the shares into the mark<*t 
and obtained the current piice for them. 
This was the* ])rinciple followed in the case 
of Pott V. Flather (7). But it was argued 
that as in the beginning Appellant cho.se 
to proceed under soc. 107 of the Indian 
Contract Act be should be kept to such 
choice. It is clear that though at first he 
expressed the intention of pursuing the 
course set out in sec. 107 he did not keep 
to his intention for, when he brought his 
suit he had only sold 100 shares and this 
wifB on the 2dth February and he sued 
(7) 16 h J., Q. B. 366 11847). 


for his w’hole measure of damages. Ap> 
pellant’s counlel urged that, though Ap¬ 
pellant at first expressed the intention of 
following the course Igiid down by sec. 107, 
he was not bound to carry out such inten¬ 
tion and could change his mind if he liked. 
This view appears to be coirect. The 
words of sec. 107 are permissive and not 
compulsory. In the case of BtUdeo Doss 
V. Hotre (8) the view was taken that sec*. 
107 df)es not deprive an unpaid* vendor of 
goods of any other remedy he may have.* 
1 am therefore unable to agree with the 
views expressed by the learned Sndge on 
the Original Side u8«to Api)ellaDt being 
bound to proceed under sec. 107. 

But J think that there is abundant 
.lutliority for holding that the KesiNindents 
are entitled to the benefit of the higher 
prices rea lized by x^ppellunt in ^mitigation 
of the sum payable by them as damages. 
The subj«*ft is dealt with at pp. 771 ^nd 
772 of licake on C'outraot.s, 6th Kd., and 
p. 207 of Mayue on Damages, 8th Ed. 

“ I woidd especially ^•efer to the follow¬ 
ing cases : 

“In Ohlershaw v. Holt (9) where the 
Plaintiff claimed as damages certain 
monies from the Defendant owing to his 
failing to carry out certain terms of a build¬ 
ing lease and where Plaintiff entered into 
a Jiew agreernent w’ith another tenant 
jury were directed to have regard to the 
new and ultimately more advantageous 
agreement entered into in calculating the 
amount of damages due. In Smith v. 
M'Guire (10), which was a suit to recover 
damages for failure to caity out the terms 
of a charter party, thftt is, to load a ship 
with a cargo of oats Martin B. said : ** It 
would be doubtful’whether a party who 
breaks a contract has a right to say to a 

(8) I. L. It. 6 Okl. 64 <1880). 

(0) 12 A. * E. 800 (1840). 

(10) 87 L. J Ex. 466 : 8 B. A N. 664 (1868). 
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person with whom he breatfs it ‘ I will not 
pay you the damages arising from my 
breach of contract, because yon ought to 
have done something else for the purpose 
of relieving me from it.’ I am not satis¬ 
fied that the person who breaks a con¬ 
tract has a right to insist on that at all; but 
if the ahip had earned anything the Defen- 
dant would be entitled to a deduction in 
respect to that.” Again in Brace v. 
Calder (11) where the IMaintiff was em¬ 
ployed by the Defemlants, a partnership 
consisting »of 4 members, as manager of a 
branch of their bi’jsin'jss and the agreement 
was that he was to be emjiloyed for a 
certain period, but before that ]ieriod had 
expired ttwo of the jiartners retired and the 
business was transferred to and carried on 
by the other two, in an action for wrong¬ 
ful disrnissat it was hold that the Plaintiff 
was only entitled to nominal damages as 
the continuing partners were willing to 
employ the IMaintitf on the same terms as 
before for the. remainder of the period and 
so the Plaintiff would have suffered no 
damage. In that in the present case the 
Appellant reduced his loss by selling the 
shares at a higher price than obtained at 
the date of the breach, I think it only 
equitable to give the ResjKjndents the 
benefit of the higher prices realized." 

Hence this appeal. 

Hir Erie Richards, K. C., and Mr. F. J. 

. Coltnicn for the Appellant submitted that 
the Courts below were WTong in holding 
that th<5 Respondents were entitled in 
mitigation of damages to the benefit of 
higher prices actually obtained by the Ap¬ 
pellant by sale of the shares alter the in¬ 
stitution of the suit. The Appellant was 
entitled to recover the whole of the differ¬ 
ence between the contract pri$e and the 
market rate prevailing at the date of the 
breach. The clause in the contract did 

(ii) ri8«e>} SQ-B »a« 


not take away any right under the law. It 
merely gave additional security. Sec. 107 
of the Indian Contract Act had no applica¬ 
tion to the case, and in any case the remedy 
provided by it was optional. The cise was 
covered by sec. 73 of the Indian Contract 
Act. The loss to be ascertained was the 
loss at the date of the breach and the 
market value on that date was the decisive 
element. Reference was made to the 
following:— Williams v. .^gius (6) and 
Pott V. Flather (7). 

Mr. Fraud Dodd for the Respondents 
submitted that the Appellant having elect¬ 
ed to exercise the right of resale was ac¬ 
countable to the Respondents for the pro¬ 
ceeds thereof. The Respondents were 
entitled to the benefit of any matter W’hich 
went in mitigation of damages. The sales 
of the shares held by the Appellant were 
in pursuance of the notice given’ by him. 
The principle of sec. 107 of the Indian 
Contract Act was applicable. 

Their J.oRDSHirs’ Ji dgment was deli¬ 
vered by 

Lord Wrenbuhy.— Under six contracts 
made at various dates between April and 
August 1911 the Plaintiff (the Appellant) 
was seller to the Defendants of certain 
23,500 shares at prices amounting in the 
aggregate to Rs. 1,84,125-10. The date for 
delivery was the 30th December 1911- 
The contract notes contained a term pro¬ 
viding that in the event of the buyefr not 
making payment on the settlement day 
the seller should have the option of resell¬ 
ing the shares by auction, and any loss 
arising should be recoverable from the 
buyer. In some cases the words ran ; “ hy; 
auction at the Exchange at the next 
meeting,” etc. , '• ' ' * * . 

By the 80th December thil%|iares had 

(6) [iai4] A. a atOftfcp aia. . 

171 1« L. J. O. R HMt 
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fallen largely in value. On that day the 
vendor tendered the shares and asked pay¬ 
ment of the price, adding : “ Failing com¬ 
pliance with this request by to-day our 
client \fill be forced to sell the said shares 
by public auction on or about the 2nd 
proximo, resix>nsible for all losses sustained 
thereby (sic)." The purchasers did not pay 
the sum demanded. They set up a conten¬ 
tion that the seller was indebted to them on 
another transaction, and they sent 
cheques for the dilTerential sum of 
Rs. 75,925-10, and called for a transfer of 
the shares. On the 2nd Jannary 1912 the 
seller repudiated the claim to a set-off, and 
repeated : “ W'e have now to give you 
notice that our client intends to resell these 
shares and to institute a suit against you 
for the recovery of any loss which may 
result from that course.” The pur¬ 
chasers stopped payment of the cheques, 
^and nothing turns upon the fact that they 
were given. 

Negotiations ensued botwec'ii the parties 
which extended to 20th February 1912. 
On that day the seller, by his agents, wrote 
to the purchasers a letter as follows ;— 

“ 71, Phayre Street, Rangoon, 

“ 26th February 1912. 

•" Messrs. Moolla Dawood and Sons. 

“ Dear Sirs, 

“ We are instiucted by Mr. A. K. A. S. 
Jamal that he has not hitherto taken any 
steps to enforce his claim against you for 
failing to pay for and take delivery of 23»A00 
shares in the British Burma Petroleum Com¬ 
pany, Limited, at your request, in order that 
his claim might, if possible, be settled. It 
now appears that no active steiM are being 
taken tb settle the matter but that much 
■ time is being lost. Our client will therefore 
now proceed to enforce his rights by suit un-. 
^lesjwth^ sum of Rs. 1,09,219-6 is paid to him 
by way of cqjnpensation before the end of this 
week. 

The amount claimed is arrived at-by de- 
doctinlf Rs. 74,906-4, the value of 23,500 shares 


Sons and Company. 

at 4«. 3d., froni Rs. 1,84,125-10, the agreed 
price of the shares. ' 

" Yours faithfully, 

Giles and Coltman.” 

I’ho 4v. Hd. ii share there mentioned was 
the market price of the shares on the 30th 
December. 

On the 22ml March the seller com¬ 
menced a suit to recove^r Rs. ],09,218-1*2 
as damages for breach measured by the 
.difference between the contract price of the 
shares and their market price (4s. 3d. a* 
share) on the date of the breach, the 30th 
December 1911. This is^ (with* a trifling 
variance) the .same sifhi and arrived at in 
the same way as the Rs. 1,09,219-6 men¬ 
tioned in the letter. 

Immediately after the letter of the 26th 
February 1912, viz., on the 28th February, 
the seller commenced to mak^ sale of the 
shares. He sold them all at various dates 
from the 28th February onwards. l%6ne 
case the sale was at le.ss than 4s. 3d. (viz., 
at 4s.). In one case it was at 4s. Sd. In 
every other case, it was at a higher price. 

The deci.sion under api>eal is one which 
gives the purchaser the benefit of the in¬ 
creased price’s which the shares realised, 
by giving him credit in reduction of the 
damages for the increased prices in fact 
realised over the market price at the 30th 
December, the date of the breach. The 
Apisellant contends that this is wrong. 

Their Lordships will first deal with the 
contractual term as to resale. Upon 
breach by the purchaser his contractual 
right to the shares fell to the ground. 
There arose a right to damages, and-the 
stipulation in qiiestfon was in their Lord- 
ships’ opinion only a stipulation that 
the seller might, if he thought fit, 
liquidate the damages by ascertaiiiiitig 
the value 'of the shares at the date 
of the breach by an auction sale as 
specified. If the seller availed hizhseif 
of that option he was not selHsig the ptir- 
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chaser’s shares with a ^nsequential obli¬ 
gation to account to him for the price but 
was selling shares belonging to the seller 
which the purchaser ought to, but failed 
to, take up and |my for in order to ascer¬ 
tain what was the loss arising by reason 
of the purchaser not completing at the 
conti'hct prior*. Their Lordships are un. 
able to agree with the original Judge that 
the Plaintiff's letters of the 30th December 
and 2nd January amounted to an election 
to take a measure of damages to be arrived 
at by^a resale. Moreover, there never was 
any sale Ijy auction under the option. 
Nothing turns *u|)oh this provision as to 
resale. 

The (piestion therefore is the general 
qucjstion and may be stated thus : In a 
contract for sale of negotiable securities, 
is thetmeasure of damages for breach the 
difference between the contract pij-ice and 
^the market price at the date of the breach— 
with an obligation on the part of the seller 
to mitigate the damages by getting the 
best price he can at the date of the breach 
—or is the seller bound to reduce the 
damages, if he can, by subsequent sales at 
better prices? If he is and if the pur¬ 
chaser is entitled to the benefit of subse¬ 
quent sales, it must also be true that he 
must bear the burden of subsequent losses. 
The latter proposition is in their Lordships’ 
opinion imix)ssible, and the former is 
equally unsound. If the seller holds on to 
the shares after the breach, the specula¬ 
tion as to the way the market will subse¬ 
quently go is the speculation of the seller, 
not of the buyer, the* seller cannot recover 
from the buyer the loss below the inarket* 
price at the date of the breach if the 
market falls, npr is he liable to the pur¬ 
chaser for the profi^t if the market rises. 

It is undoubted law’that a Plaintiff who 
sues for damages owes the duty uf taking 
all reasonable stepa to. mitigate the loss 


consequent upon the breach and cannot 
claim as damages any sum which is due to 
his own neglect. Put the loss to be ascer¬ 
tained is the loss at the datf of the breach. 
If at that date the Plaintiff could do some- 
* thing or did something which mitigated 
the damage, the Defendant is entitled to 
the bent‘fit of it. Staniforth v. Lyall (I), 
is an illustration of this. But the fact, 
that l)y reason of the loss of the contract 
which the Defendant has failed k) perform 
the I’laintiff obtains the benefit of another 
contract which is of value to him, does 
not entitle the J^efendant to the benefit of- 
the latter contract. Yates v. Whyte (2), 
hradburn v. Great Western Railway Go. 
(3) and Jebsen v. East and West India 
Dock Co. (4). 

I’he decision in Rodocanachi v. Milbwrn 
(6), that mark(‘t value at the date of the 
breach is the decisive element, was up- 
held'in the House of Ijords in Williarns v. 
Af/tus (0.) The breach in Rodocanachi v. 
Milburn (5) was breach by the ^seller to 
deliver, but in their Lordships’ opinion the 
proposition is equally true where the 
breach is committed l\v the buyer. 

The Kes].x)ndents further contend that- 
spes- 73 and 107 of the Indian Contract Act, 
or one of them, is in their favour. As re¬ 
gards sec. 107 their Lordships are unable to 
see that it has any application in the pre¬ 
sent case. It deals with cases in which a 
seller has a lien on goods or has stopped 
them in transitu. The section follows 
upon sections dealing with those subject 
matters. The present case is not oue 
which falls nnder either of those heads. 
The seller was and remained the legal 
■ holder of the shares. 


(1) 7 Bing. 169 (1680). 

(6) 4B{ag;H. 0 373(16691 
3) L R. fO Sx. 1 (1976),, 

(6» h. R. 10 1^(697^. * 

l6) 19 Q. B. D.67%61): 

(6) (IWil A.C. 
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As regards sec, 73 it is but declaratory 
)f the right to damages which has been 
liscussed in the course of this judgment. 

Their Lordships find that upon the ap¬ 
peal the officiating Chief Judge rested his 
udgment orf a finding that the seller re- 
luced his loss by selling the shares at a 
ligher price than obtained at the date of 
ffie breach. This begs the question by as- 
iumiug that loss means loss generally, not 
OSS at the date of the breach. The seller's 
OSS at the date of the breach was and 
'emained the difference between contract 
orice and market price at that date. 
When the buyer committed this breach 
:he seller remained entitled to the share.s, 
ind became entitled to damages such as 
:he law allows. The first of fiiese two 
properties, viz., the shares, he kept for a 
lime and subsequently sold them in a 
ising market. . Hi.s pocket received bene- 
it, but his loss,at the date of the breach 
emaincHl unaffected. 

Their Lordships will humbly advise Hi.s 
lajesty that this appeal ought to be allow- 
d, and the orders in the original Court 
nd in the Appeal Court di.scharged, ami 
udgment entered for the Plaintiff accord- 
ng to his plaint, and that the Kes)xpndent 
night to pay the costs in the Courts below 
ind of this appeal. 

Solicitors ; Mes/trs. Arnold d Sons for 
he Appellants. 

Solicitors : Bratnall and White 

tor the Kespoiidents. 

B. D. .‘\ppe<il allov'ed with costs. 


Sons and Comjpany. 

rOBDINABT OBiaiNAL OIVIB 
JXJBI{A)IOTION.] 


Suit No. 1039 of 1910. 


Ohaudhuri, J. 
1915, 

15, February. 


Kunja Lal Banerjbb 

r. 

Narsamba Debi. 


Buie of Damdupat, if applioable to mwigage 
decree—Intereet in ejceeie of prinrtpal if mag be 
allowed—See 4, Trantfer of Proporty Act (/F of 
1882)- See. S7, Contract Act {IX e/ 1872). 


In the Inking of accounts of a moTt.gage 
drcne in a Prcsidencg town, all interests 
(•.receding the amount of the prinsipal 
sum secured by the mortgflge* should be 
disallowed according to the rule of 
Damdupat. 

Madhwa Sidhanta Onahim Nidhj I'. 
\'k.\k.\tar.\ma.\j( Lr Naidu H) dissented 
from.^ 

.Iekw-unbai r. Manordas Laohmondas 
1 1 > followed. 


T’he material facts will appear from the 
judgment. 

.\Jc.s.srs. H. C. Miller, N. Sircar and C. 
(ihosh ap]x*ared for the Plaintiff. 


'j’hc JUIXi.MKNT OF THE ('’OURT waS as 
follows :— 

CnAtiDHURi, J.—This matter arises 
upon a contention raised on behalf of the 
Plaintiff that the rule of Damdupat does 
not apply to iiiortages under the Transfer 
of ProjK'rty Act. There was a reference 
for accounts iqxpn a mortgage decree in this 
suit in the usual course. Accounts have 
been taken and the official Referee has 
made his report disallowing interest exceed, 
ing the amount of principal apply in g the 
rule of Damdupai. It was contended before 
me on the strength ^of Madhwa SidhanUi 

(1) I. L. R. 28 Had. M2 (1002). 

(4) I. L. B. 22 Bom. 122 at p 208 ()210). 
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Onahini Nidhi v. Veukatarawanjulu Naidii 
(1). that the rule of damduptit does not 
apply. The question has not so far come 
up for decision in this ('ourt. In the 
matter of Harikil Mullik f*i) the [loint 
was raised but not dtxjided. It was 
held in that case that an order ad¬ 
mitting a creditor’^ claim was tantamount 
to a decree, and as such put an end to the 
contractual relationship between the 
f)artie8. The very same principle has been 
acted upon in the case of Nanda Lai Uoij 
V. Dliireudra Nath Churkerbutly In 

the else of Jectranbai v. Martordm Lach- 
mondas (.4), thtf learned Judge held that 
the rule of Damduynt was applicable. I 
find, however, in that case the case in 
Mtidhwa Sidhauta Onahini Nidhi v. 
Venkataramanjulu Naidu (1) was not 
cited. ^The current of decisions in the 
Bombay Court has been that the rule 
0 i Damdupat does apply. See the cav- 
of >iHrtdurbai v. .laymeant lihihiji 15). 
In this Court the uniform rule so far 
as I know has been to disallow interest 
larger than the amount of principal in 
making up a mortgage account. .\s a 
Court of first instance I am not })repared 
to follow, under the circumstances, the 
case in Madhiea Sidhauta Onahini Nidhi 
V. Venkataramanjulu Naidu (1). It seems 
to me that in that case the learned Judges 
have overlooked the provision of sec. 4 
of the Transfer of I’roperty Act, taken with 
sec.- 37 of the Contract Act. It is con¬ 
ceded in the Madras case that in the Con¬ 
tract Act provision has been made for the 
application of the rule df Damdupat. Sec. 
4 of the Tran^er’of Property Act provides 

(1) I. L. B. Sff Ifkd. .862 (1908). 

(9) 10 0. W. K. 884 ; ». c. I. L. R. 88 0»l. 

1269 ftt p. 1878 (1908). 

(8) 1. L. R. 40 Cid. 710 (1910). 

(4) I. L. R. 89 Bom. 199 . 803 (1910). 

(0) I. L. R 84 Qom. ll# (1899. 
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that the chapters and sections of that Act 
which relate to contracts shall be taken as* 
part of the Contract Aot. 1 therefore con¬ 
firm the re]K)rt made by the Referee in this 
instance and disallow the contention 
raised. " 

Solicitors : Messrs. H. N. liasu cf- Co. for 
the Plaintiff. 

Solicitor : Sabu l\ N. Sen for the 
Defendant. 


[OIVIL APPELLATE JURISDIOTION 1 

Appeal from Original Order 
No. 74 OF 1915 

AND 

Rule No. 170 of 1915. 

Thakur Mad an Momun 
Nath Sahi Deo, 
Appellant, 

' ' V . 

Maharaja Prataf 
Udai Nath Sabi Deo, 
Respondent. 

Chota Nagpur Tenancy Act (F/ B. C. of 1908)^ 
acot. 184, 191 (9), t08 (f), XlO-Reni dewee—Ex*.. 
cation by arrest of judgment-debtor in the first in¬ 
stance, if legal — Effect. 

.1 landlord who has obtained a decree 
for rent of a tenure under the Chota Nag¬ 
pur Tenancy ,1c/ may proceed at once to 
execute it against the person of the tenant 
and he is not bound to put up the tenure 
to sale ill the first instance. The warrant 
of arrest so taken out will only stay pro¬ 
ceedings for sale of the tenure. 

Sec. }!i] of the Chota Nagpur 
Tenancy Art which refers to a. person 
arrested in execution of a decree for money 
has no application to such a case. 

This was an Rp^al preferred on the 
2iind February 1915, ftjjainst the*ord%r of 
Babu B. N.. 8»hai, jpaplity Collector, 
Ranchi, dated 1915. 


tiOLMWOOD, J. 

Walmslry J. 
1915, 

13, May. 
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The facts of the case will ap}%ar from the 
* judgment. ^ 

Babu Bepin Chandra MuUick for the 
Appellant. 

Mr. Gaspersz and Babu Jorjcsh Chandra 
Dey for the Bespondent. 

The Judgment of the Court was as 
follows :— 

This is an appeal against the order of a 
Kevemie Officer -empowered to hear rent 
suits under the Chota Nagpur Tenancy 
Act, who in execution of the decree of 
another Deputy Collector for Hs. 
and odd passed an order in execution that 
w’arrant of ari'est against the judgment- 
debtor returnable by the 2.5th J^\d>ruary 
should be issued inspite of the judgment- 
debtor’s objections, Those objections as 
far as we have been able to understand 
them have been repeated here, and the 
first is that the decree for rent of Kairo, 
Perganab .Khukra, is not a decree for the 
rent of the entire tenure. The learned 
Deputy Collector unnecessarily discusses 
this point, and incidentally misreads the 
decision of this Court in Chandra Nath 
Tewqri v. Cratap Vdai Nath t^ahi (1). 
But with that we have nothing to do, in¬ 
asmuch as the executing Court is iiot en¬ 
titled to go beyond the decree, and the 
decree shows that the rent was for the 
entire village which i.s certainly an entire 
unit for agricultural purposes. There is 
therefore no reason why the decree should 
not be executed under the Chota Nagpur 
Tenancy Act. 

Then sec. 184 is sought to be ignored by 
the Appellant and he carries this on to 86C. 
210. then comes buck to s«v. 208 and so 
seeks to read the Act backwards. The 
procedure under the Act seems to be per¬ 
fectly simple. The first section which 
deals with it is sec. 184, which lays down 
(1) C. W. V. 170 (1913). 


that the process^ of execution may be 
issued against either the person or pro- 
jierty of the judgment-debtor and shall 
not lie issued simultaneously against both 
the pers<ui and property. The sec. 191, 
which is relied u|X)n bv the Appellant 
has nothinff whatever to do with the pre- 
.sent question before us. That refers to a 
per.son who is arrested on a decree for 
money. Then on reference to sec. 1.S9 
which the Appellant also relies upoti a 
suit referred to in cl. (7) would clearly 
seem to be a suit which is not for rent on 
account of agricuHural land but suits for 
recovery of uioiu'y from Hefaulting agents 
and others. Then sec. 208, (2), provides 
that when a warrant «)f execution has been 
issued under this Chapter against*'the 
person or moveable jiroperty of the^ judg¬ 
ment-debtor that is, a warrant ur^der sec. 
184, no application shall be received under 
sub-s«'c. (7) of sec. 208 while such w'arrai# 
remains in force. Nothing can be clearer 
than this, that a warrant ,of arrest may 
precede everything else and that it stays 
proceedings for sale of the tenure. The 
provision of sec. 210 giving the Deputy 
Commissioner protective jurisdiction in 
favour of agriculturists whose tenures and 
holdings have been sold in pursuance of 
sec,. 208 has nothing whatever to <lo with 
the question before us; and we find that 
all the arguments adduced before us have 
been unnecessary and mostly irrelevant, 
and that fo-m the time that has elaps¬ 
ed since those decrees were first made it 
would appear that the judgment-debtor is 
purposely endeavouring to throw every pos¬ 
sible technical legal ohjectio* in the way of 
getting out of paying rent which has been 
declared to be honestly due frciiii him. 
This is a state of things w'hich we cahnot 
encourage. * 

The apjieal is dismissed with flbsts. 
We assess the hearing fee at four gold 
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mohurs as the value of the decree is up> 
wards of Bs. 5,000. • 

Th^re is a Buie connected with this ap¬ 
peal, namely Buie No, 170 which was 
issued to show cause why the warrant of 
arrest should not be set aside as being 
made without jurisdiction under the 
.Chota Nagpur Tenancy Act. We cannot 
find that any question of jurisdiction 
arises under that Act and this Rule must 
be discharged with costs tw’o gold mohurs. 

,The record will be sent down without 
delay. 

^ Appeal dismissed, 

, Rule discharged. 

i ■ ^ , 

(CIVIL APPELLATE JURISDICTION.] 

Appeal fhom Appellate Decree 
No. 3561 OF 1911. 

. Mookbrjbb, J. ' 

Bbaoboroft.^T. 

^ 1914 Atimannessa Bibi, 

. Heap(lf26, *27, Plaintiff, Appellant, 

May & 15 and . 

16, June. ^»dul Soban and ors., 
1915, Defendants, Respon- 

Judgment, dents. 

21, July. ^ 

Wakf—Detetndant oj launder ij heeomet Hut- 
wUti b}f right of inheritaMe on death of Mutwalli 
tfil^ut appointing eueceieor—PreJertntial right of 
^.demendant to Jfutwalliehip—Appointment of Mut- 
^^iif muet jte made bg Qmdi—Judicial Oficer 
vt British India eorrespotuling to Qitadi—Juris 
4^<on of Subordinate Judge to exercise functions 
of a*Qandi->yMr*.icl}cn'on o, District Judge. 

The mutwalli of a wakf died without ap- 
pointing a successor. Two persons took 
possession of the wakf properties and after 
administering them for<eome time executed 
' p/f»‘«Kwgtt»«R>went.»n favour of the 
Pwintiff the sole surviving. descendant of 
the founder of the tn«f, A suit under 
sec. S89, C. P. 0., was then ir^tituted by 
persons claiming to be interested in the due 
administration of the trust. In jflns suit 
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the Defendants did not deny that the trust 
was a public one and the Plaintiff who 
alleged that the wakf was private applied 
but was not allowed to be made a party. 
After trial of the suit the District, Judge 
appointed the Defendant mutwalli. The 
Plaintiff thereupon instituted a suit tn the 
Court of the Subordinate Judge for declara¬ 
tion of her title (ts mutwalli of the wakf 
which according to her case was a private 
wakf. 'The Subordinate Judge decreed the 
■suit holding that the wakf was a public one 
but that the Plaintiff as the sole surviving 
descendant of the founder had established a 
claim to the office of mutwalli superior to 
that of any stranger. The finding as to the 
public nature of the wakf was affirmed in 
appeal by the District Judge who however 
dismissed the suit on the ground that so 
long as the decree in the suit under see. 
oHO, C. P. C'., was in force no relief could 
be granted to the Plaintiff. 

Held -—That in the suit as framed the 
Plaintiff could not be appointed mutwalli 
and the suit teas rightly dismissed. * 

That the Plaintiff did not as the sole 
surviving descendant of the founder be¬ 
come by operation of law the mutw'alli by 
right of inheritance on the death of the last 
mutwalli, for a descendant of the mutwalli 
though he has a preferential claim to ■ the 
office of mutwalli does not become mutwalli' 
by right of inheritance hut has to be ap¬ 
pointed such by the quadi who may super¬ 
sede him if he is not qualified. 

That it is clear from an examination of 
the tcj'ts that under the Mdhomedau law 
that quadi (done was competent to exercise 
authority in respect of wakf, who was so 
expressly authorised in his Letters Patent. 
There was some difference of opinion upon 
the question whether ■^uch express author¬ 
ity was needed wheH ’j^)pers<>n was expli¬ 
citly appointed <madi, but*the* 

bjlancfi of opinion^'oif^^Hs^'fBigo^ed-tljliq 
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view that power should be expressly con¬ 
ferred on the chief quadi to validate the 
administration of wakfs by him. There is 
also authority to show that the supreme 
authority in the State by whom the quadi 
is appointed need not he a Mah-omedan and 
there is also authority U> show that this 
office of quadi may he held by a non- 
^ Moslem for the decision of disputes between 
non-Moslems under Mahomedan pro¬ 
tection. 

That as this was a matter regarding re¬ 
ligious usages and institutions within the 
meaning of sec. 15 of Reg. IV of 1793, the 
rights of the parties must be determined 
with regard to the provisions of the Maho¬ 
medan law on the subject and it followed 
accordingly that a Subordinate Judge who 
has not been expressly authorised by the 
Government to exercise functions in con¬ 
nection with the administration of wakfs is 
not competent to act in that behalf. In 
respect of wakfs which may be described as 
trusts for public purposes of a religious 
n/bture within the meaning of sub-sec. (1) 
of sec. 92, C. P. C., the District Judge- 
may be assumed to have been authorised 
to discharge the functions of a quadi. 

Per Mookerjke, J, —With regard to 
private wakfs it is desirable that to cover 
such cases the Local Government should 
authorise either District Judges or Subor¬ 
dinate Judges or even Judicial Officer of a 
lower grade, if it be thought desriable, to 
exercise the function of a quadi. 

Per OiTEiAM .—That in the present 
case, it being found that the wakf is a 
public one, the District Judge had juris¬ 
diction under sec. .539, G. P. C., to ap¬ 
point the Defendant a.s mutwalli nnd the 
Subordinate Judge had no authority to re¬ 
call that order and to appoint the Plaintiff 
' as mutwalli. 

That the remedy of the Plaintiff was to 
proceed under sec. 92, C, P. C., and to get 
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herself appointed mutwalli on the grpund 
that she had the preferential riffht to the 
office as the sole surviving desgendgnt of 
the founder at the time of the death of the 
last mutwalli and it would be open to the 
Plaintiff to accept the decision^in thie amt 
(hat the wakf is public and to proceed on 
that basis under sec. 92. 

This was an appeal preferred on the 
19th December 1911 against the decree of 
T. W. Richardson, Esq., District Judge of 
Zilla 24-Farganas, dated the 18th Septem¬ 
ber 1911, reversing the decree of Babu 
Pramatha Nath Chatterjee, Subordinate 
Judge, 1st Court at»Alipore, dated the 9th 
March 1911. 

The material facts will appear from the 
judgment. t 

Bobus Umdkali Mookerjee, Tarakiaor 
Choudhury, Moulvi Muhammad Mustafa 
Khan and Babu Satis Ch. Uookerjee for 
the Appellant. 

Mr. /Irthur Caspersz and Maulvi Wahid 
Ilossain for the Respondents. 

The Judgment of the Cotjbt was as 
follows :— 

Mookerjee, J, — The subject matter of 
the litigation which has culminated in this 
appeal consists of immoveable property 
dedicated as wakf in or about the year 1836 
by a Mahomedan named ^Azimuddin 
Mistri. A mosque was erected by the 
founder on a portion of the land and income 
Cor its cnaintenance is derived from*the 
remainder which is in the occupation of 
tenants. Azimuddin constituted himself 
the first mutwalli and acted as aubb so 
lung as he was alite. He appointed his 
grandson Imamnddin as the next mitt* 
walli; the latter executed a tawUatnama 
on the Idth March 1854 whereby he ap¬ 
pointed ona Sdeandm* as his soeoeBaQr in 
the ofi5ce of midwalli with authority to 
appoint a sueoebsor. On the 1st I)eoem' 
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ber 1892, Sekandar. in exercise of the 
powor > vested in him, appointed his 
daughter Sobran Bibi as mutwalli; she 
performed the duties 6f the office for over 
seven yeare and died in the year 1900, 
wi^ihout appointing anyone as mutwalli» 
Two brothers of Sobran, Yakub, Yasin by 
name, however, took possession of the wakf 
properties and administered them for a 
term of'seven years. On the 22nd Febru¬ 
ary 1907, Yakub and Yasin executed a deed 
or relinquishment in favour of the Plaintiff 
Atimannegw Bibi, daughter of Imam- 
uddin, the graivison of Azimuddin. In 
this deed they 'admitted that as the sole 
surviving descendant of the founder she 
had a preferential claim to the office of 
mutwaui. Immediately after this, there 
was a scramble for the possession of the 
wakf properties and on the 22nd July 1907, 
a suit was instituted, with the consent of 
the^Advocate-General, under sec. 539 of 
the Civil Procedure Code of 1882, in the 
Court of the District Judge, by persons 
who claimed to be interested in the due 
administration of this religious trust. The 
assistance of the Court was sought, as it 
could only have been sought, on the allega¬ 
tion that the trust had been created for 
public purposes. The three sons of 
Sekandar were originally joined as Defen¬ 
dants. The present Plaintiff subsequently 
applied to be made a Defendant, but as she 
alleged that the wakf constituted a private 
trust not affected by sec. 639, her appffca- 
tion« was refused on the authority of the 
decision in Budh Singh v. Niradharan (1). 
As . tile original De|endant8 di^ not deny 
that the trust ^as a p||iblic one within tfie 
meflibmg of sec. 539, the suit as against 
theih. was tried in due course, and one 
Abdtis. Sobhan who had married the 
daughter of Eariman a soil of Sekandar 
was a|)^iitted mutwaUi on the 28th May 

Ct) s C. L. JT. .4ti osoev 


1908. The District Judge, however,- ex- 
pressed the opinion that he had a very 
strong suspicion that the suit was purely 
collusive and had been brought to 'defeat 
Atimannessa. On the 16th March 1910 
she commenced this suit for declaration of 
her title as mutwalli of this trust, which 
she alleged, was a private wakf, and also 
for an injunction to restrain the Defen¬ 
dants (in which category she included 
Abdus Sobhan) from interfering with her 
possession of the endowed properties. 
The Subordinate Judge, held, that the 
wakf constituted a public trust, contrary 
to the allegations of the Plaintiff, but that 
as the sole surviving descendant of the 
founder she had established a claim to the 
office of mutwalli superior to that of any 
stranger ; in this,view, he decreed the suit. 
On appeal, the District Judge affirmed the 
view of the trial Court as to the public 
nature of the wakf, but dismissed ihe suit 
on the ground that so long as the decree 
in the suit under sec. 539 remained in 
force, no relief could be awarded to the 
Plaintiff. The Plaintiff has now appealed 
to this Court. On an analysis of the elabo¬ 
rate arguments addressed to the Court on 
both sides, the following two points emei^e 
for consideration, namely, first did the 
Plaintiff as the sole surviving descendant 
of the founder become mutwalli by opera¬ 
tion (»f law when the last mutw(Mi died 
without appointing a successor; and 
secondly, can the Pl^ntiff be appointed 
mutwalli in this suit, instituted in fhe 
Court of the Subordinate Judge and relief 
granted to her on the basis of such ap¬ 
pointment ? 

As regards the groujpd it is plain that 
the Plaintiff did jint by operation of law, 
become the by right of inherit¬ 
ance on tibie the litfit* mi^woUi. 

The stated by 
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Law (Vol. 1, |). 5Uy) : “ When the Super¬ 
intendent lias died and the appropriator is 
still alive, the appointment of another 
belongs to him and not to the Judge; and 
if the appropriator be dead his executor 
is pretferred to the Judge. But if he has 
died without naming ah executor the ap¬ 
pointment of an administrator is with the 
Judge. In the Asul it is stated that the 
Judge cannot ap))oint a stranger to the 
office of administrator, so long as there are 
any of the house of the appropriator fit fot 
the office, and if he should not find a fit 
l)erson among them, and should nominate 
a stranger, but should subsequently find 
one who is qualified, he ought to transfer 
the appointment to him. When the ap- 
propriator has made it a condition that the 
Superintendent shall be of his children and 
children’s children, and the Judge appoints 
another than one of these without any 
malversathm, is the person so appointed 
the Superintendent? Boorhanood Deen 
has^said ‘ No It is obvious from this 
statement of the law that though a des¬ 
cendant of the founder has a preferential 
claim to the office of nmtwalli, he does not 
become mutwalli by right of inheritance, 
but has to be appointed such by the quadi 
who may supersede him if he is not quali¬ 
fied. This view is confirmed by two texts 
frorp works of recognised authority on 
jMahornedan law, translated in the judg¬ 
ment of this Court in the case of Khajeh 
Salimullah v. Ahul Khair M. Mustafa (‘2). 
One of these texts is from the Isaf of Al- 
Tarabidusi (Cairo Ed. P. 42) and the 
other is from the Fatawa Alamgiri (Cal. 
Ed., Vol. II, p. 507) (gee other texts 
translated by Amir Ali in hia Mahomedan 
Law. Vol. I, 4th Ed., pp. 461, 759, 760, 
763 and 766. See also Anglo-Mahomedan 
Law bx Sir Ronald Wilson, para. 328 and 

(9) T. L. R. 37 r»I 2A8 : 0 14 0 W N 

4»7 


Tayabji on Mahomedan Law, p. 414). In¬ 
deed it may be taken as a settled doctrine 
of Mahomedan law that no right of. in¬ 
heritance attaches to a religious endow¬ 
ment. As Parsons, J., observed, with the 
concurrence of Sargent, C. J., in Syed 
Abdulla V. Sayad Zain (3), it is by ap¬ 
pointment that one officer succeeds to 
another—appointment, either by the ori¬ 
ginal appropriator or by his successor or 
t3xecutor or by the Superintendent for the 
time being, or failing all these, by the 
Jiuling Power. This is laid down distinct¬ 
ly by M acna lighten,, in whis Mahomedan 
Tjaw ((’hap. X on Endowments paras. 6 
and 0; Precedents of Endoivmentp Cases 
IX and XI. Consequently, the jwsition 
canhot be sustained that the Plaintiff 
became by operation of law the mulusalli 
of his wnhf as the sole surviving^descendant 
of the founder when the last uiutwalli^ied 
without having appointed his succeroor. 
Thi.s conclusion is in accord with the deci¬ 
sion in Moohamniad Sadiq v. Moohammad 
A U (4) and Shahoo Banoo v. Aga Mahomed 
(5). The first contention of the Appellant 
must accordingly be overruled.. 

As regards the second ground, the ques¬ 
tion arises whether in the present suit, 
in.stituted in the Court of the Subordinate 
Judge, the Plaintiff can be appointed mut- 
tcalli of the wakf. As is obvious from the 
texts already mentioned, where, as here, 
the approjiiiator is dea^ and has not left an 
exe^toi the power of appointment rests 
with the quadi. The problem thus re¬ 
quires solution, who is the Judicial Officer 
in the British Indian system of law who 
coi responds to the quadi under the Maho- 
rnedan law and can exercise his functione 
in relation to wakfs. The question h»as 
never been fully investigated, but it was 

iS) I. L. K. 18 Bon. 885 (1888). 

(«) 1 iUn. Sol. Bop. 84 (1788). 

(8) L. B. 8* I. A. 48: i, c. I. L. B, 14 CU. 

118(1808). 
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asBumed in the cases df Shyama Chum v. 
Abdul Kaheer (6), In the matter of Woozat- 
unnessa Bibi (7) and In re Halima Khatun 
(8) that the Civil Conrt of superior juris¬ 
diction , in the locality where the wakf pro¬ 
perties are situated, is vested, generally 
speaking, with the powers exercised hy 
the quadi under the Mahomedan regime. 
On the other hand, in Nimai Chand v. 
Golam Hoxsain fO) it was observed that if 
a District .Judge or a .Judge of this Court 
in its original jurisdiction could exercise 
the functions of a quadi, there was no 
apparent 5 £*dso» why a Subordinate Judge 
who has jurisdiction over the u'akf property 
should not be deemed equally competent to 
discharge those functions. As the ques¬ 
tion is of paramount importance, I have 
investigated the position of a quadi under 
the Afahotnedan law, a problem which, 
far as I am aware, has been treated 
historically only in the valuable lectures on 
the History of Moslem Legal Institutions 
delivered by Dr. Abdullah-al-Mamun 
Suhrawardy as Tagore Professor of Law in 
the University of Calcutta. No assistance 
in the solution of this question has been 
derived from an examination of the Legis¬ 
lative enactments and Judicial decisions 
relating to the powers and duties of a quadi 
appointed under the Anglo-Indian System 
of Law. Amongst these may be men¬ 
tioned Bombay Begulation XXVI of 1827 
repealed by Act XI of 1864 (Act|jfin of 
1880); Harrington’s Analysis of the Ben¬ 
gal Regulations Vol. I, 2nd Ed., pp. 67, 
219, 223, Colebrooka’s Supplement of 
Digest of Regalatio'h, pp, 1, 14^* 19; 
Motley’s Digest, Introduction pp. 30, 31, 

S) s 0 . w. V. Its (isiit). 

(7i I. Xfc B. U (M. ai (ISOS). 

It) L L. IL t7 Ctl S70 (1010) 

(t) I. L. B. S7 Oil. 17S (187): s. c. 14 0. W. 

H. 68B(1S0S). 
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.34 and tit. Kazi; Mahomed v. Syed 'Ahamed 
no), Jamal v. Jamal (11), Daudsha v. 
hmalsha (12), Baba v. Nasaruddin (13), 
Advocate-General, Bombay v. Abdul Kadir 
n4). It is necessary therefore to examine 
the original texts on the subject. The fol- 
louing texts illustrate the position of the 
quadi under the Mahomedan law. 

(Translation of Text 1.) 

If the executor or the mutwaUi is ap¬ 
pointed by the Judge (hakim) the safest 
course is that he (the Judge) should write 
in the Judicial records and registers that 
he (the executor) is the executor appoint¬ 
ed by a .Judge possessing the authority of 
appointing the executor and the mutwalli. 
For if he (the Judge) limits himself to his 
statement “ and he is the executor ap¬ 
pointed by the Judge,” he (the executor) 
may sometimes happen to be (appointed) 
by a Judge not possessing the authority of 
ai>}iointing the executor and the mutwalli. 
For the quadi does not possess tlje power 
of appointing the executor and the mftt- 
tcalli, except when mention of the adminis¬ 
tration of U'akf properties and orphans is 
expressly made in the Royal Lett^ 
Patent (Manshur) of his (quadi’s) appoint¬ 
ment. Thus it becomes like the rule re¬ 
garding the Deputy quadi (naib quadi), for 
it is indispensable therein to mention that 
quadi so and so is permitted to have a 
Deputy to guard against this notion, sup¬ 
position doubt (Jami-al-Fusula3tn by 
Shay kb Mahmud C. Ismail, better known 
as Ibu Quadi Samawah, Cairo Ed., Vol. 
II, p. 15). 

(Translation of Text H.) 

Here there is a point to which attention 
should be called' (temhih) and which is in* 

(JO) 1 C. R. App^ 18i(18«1). 

(11) L L. m (1877). • * 

(II) t yid878). 

•18) I. Ik it bm. sd ams) 

(14)1. t, !t,18B0tt.4Ot^(l^ 
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dispensable and it is—^What is moAnt by 
the quadi who possesses the power of sp¬ 
linting the executor and the mutwalli and 
has the supervision of wakf? I say it is 
the chief q*adi {quadi of quadis) and not 
every quadi, because of what is stated in 
the 27th Chapter of Jami-al-Fusulayn 
(Text I is quoted here). There is no doubt 
that the Sultan’s saying “ I appointed the 
chief quadi ” is like expressly mentioning 
these things in the Letters Patent, as is 
expressly stated in the IChulasah in connec¬ 
tion With the question of the quadi’s power 
of appointing his substitute or successor. 
According to this, in their (jurists’) state¬ 
ment regarding obtaining a loan with the 
sanction of the quadi; by quadi the chief 
quadi is me^nt, and in every place where 
the quadi is mentioned regarding wakf 
affairs. This is contrary to their (jurists’) 
statement “ When the order, or judgment 
of a quadi is brought before him, is referred 
to him, iie executes it,” for this is gend^l, 
(i.e., here the word quadi is used in a 
general sense) (Bahr-al-Baiq, Cairo Ed., 
Vol. V, p. 262). 

(Translation of Text III.) 

(He was questioned) regarding a regis¬ 
tered wakf set aside by a Deputy quadi who 
relied on the absence of its bindingness 
according to the Great Imam, ” Has the 
Deputy the power of setting it aside for 
the reasons mentioned or is the power of 
setting it aside peculiar to the original 
quadi”? (He answered):—^It is stated 
in the Bhar-al-Kaiq (Text II is quoted 
here as far as " wakf affairs ”). 

Thus it (t.e., Bahr-al-Kaiq) is explicit 
regarding that the Deputy quadi has not 
the power of setting aside the wakf and 
that is peculiar to the original (quadi) in 
whose letter* of appointment the Sultan 
has mentioned the appointment of nvuU 
toallis and executors and to whom he has 
delegated tbs affairs of wakf. And reli¬ 


ance should be placed upon this although 
our master Shaykh Muhammad b. Siraj- 
id-Din-al Hanuti has examined, criticised, 
discu.ssed it; because of the difference of 
opinion* with regard to the application in 
;m unrestricted sense of the like of it to 
the deputies in this age. *' " 

And there is no special text with regard 
to this question so far as our research goes 
and similarly so far as the research of our 
above mentioned master and that of 
Shaykh Zayn, author of the Bahr-al-Baiq 
goes. And verily he (the author of the 
Bahr-al-Baiq) deduced it •juristically and 
God knows best (Fatawa Khayriyah, Vol. 
T, p. 118, second Edition, Government 
Press Gulaq, Cairo). , 

(Translation of Text IV.) 

‘‘ Here there is a point, etc.” Al- 
Bamti) says —1 say, in the collection of 
fatwas of our master Muhammad b. Siraj-j^ 
a 1-Din-al-Hanuti there is a question with 
regard to their (jurists’) statement that the 
istibdal (exchange) can be effected by the 
quadi when there is no stipulation of the 
wakf (to that effect). Is the chidf quadi 
meant thereby or it is not peculiar to him, 
and is it a condition that it should be 
written in his Letters Patent? 

The answer :—We have not seen any 
one restricting it to the condition that it 
should be in his Letters Patent as they 
(jurists) have restricted it with regard te 
the po||er of giving minor girls in marriage 
and with jc^ard to (the quadi’s power of 
appointing) his substitute, successor. 
Therefore it should be acted upon in an 
unrestricted general sense. And amongst 
those which indicate that (the power of 
effecting) does not peculiarly belong 

to the chief quadi but rather it (isUhdaii 

* Th* Author of tlA lUAd-ol-KuhtM' quotlsg this 
pwtuogo roodo tho word tmtulutod AiSorouos ef. 
idoa” M #ldM&if>~ooWAoion,. dtnrdor, tUttsU. 

Mo* Tost IV oud V. 

t Autiior of ystewft Khsy^ah. 
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can be as much effected by his Deputy as 
by himself, is the fact,that it is not lawful 
for'him to appoint his Deputy as his sub¬ 
stitute, suc^si^r unless the power of doing 
so is delegated to.him by the Sultan. And 
when the power of doing so is delegated to 
him (quadi) then the authority of his 
* Deputy is based on the permission of the 
Sultan, and he (the Deputy) stands in the 
stead of the person appointing him his 
Deputy, viz., the chief quadi, as they 
(jurists) have expressly laid it down re¬ 
garding the question of appointing a suc- 
oeseipr. Therefore what is understood by 
their (jurjpts) statement is that when in 
the Letters Pc^nt of the quadi, the power 
. of giving minor boys and girls is stipulated 
he (quadi) has that power and then the 
person appointed by him. So they (jurists) 
have made the permission- of the Sultan 
to the quadi as to giving in marriage suffi¬ 
cient with regard to his (quadVs) conduct- 
ing it as well as (with regard to) the peison 
appointed by him (quadi) because of his 
standing in his (quadi’$) stead. And when 
the conducting of marriage is law'ful for 
the Deputy with their (jurists’) express 
declaration that it should be stipulated for 
the quadi in his Letters Patent, then how 
' without it? The text of Ibu-al-Hanimam 
regarding the order of succession of matri¬ 
monial guardians is as follows:—“Then 
the Sultan, then the quadi if the (power of) 
giving in marriage of minor girls and boys 
is stipulated in his Patent of office, then the 
person appointed by the quadi.” #Thus he 
(Ibn-al-Hammam) has made the stipula¬ 
tion, t mean, his statement, “ if . . . 

fiktipulated in h^is Patent of office,” refer to 
the gucuH only and not to him and to the 
persons ap^inted by him, because be (Ibn- 
|Bd-^^ammam) has not put it (the stipula- 
,1^) af^ t^em (i.e., after the 

s.'WPrd gfi^ shd '* tibe person appointed by 
. Xw # 4s tipe that in the wz^tiogs 

-jit ; 
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of some of them (jurists) is to be found 
that he (Ibn-al-Hammam) has put the ' 
stipulation after the word quadi as well as 
“ the person appointed by him.” Thus 
the text is capable of being made to refer 
to the quadi as he is the original (incum¬ 
bent) or to both of them. •Finis.. But 
he (Al-Kamti) has stated in the Khayriyah 
(Collection of his fatwas, see Text III) 
towards the commencement of the chapter 
of wakf, the text of the Bahr-al-Baiq 
mentioned here. Then he says, “ Thus 
it (i,e., Bahr-al-Baiq) is explicit regarding 
that the Deputy quadi had not the power of 
setting aside the wakf and that that is pecu¬ 
liar to the original (quadi) in whose letter 
of appointment the Sultan has mentioned 
the appointment of mutwallis and exe¬ 
cutors and to whom be has delegated the 
affairs of wakf. And reliance should be 
placed upon this, although our master 
Shaykh Muhammad b. Siraj-al-Din-aU 
Hanuti has examined, criticised, discuss¬ 
ed it because of the confusion* with regard 
to the application in an unrestricted sense 
of the like of it to the deputies in this 
And there is no special text with regar^' to 
this question so far as our research goes, 
and similarly so far as the research of. Our 
above-mentioned master and that of 
Shaykh Zayn author of the Bphr-al-Baiq 
goes. And verily he (the author of the 
Haln-al-Raiq) deduced it juristically and 
(rod i^nows best (Manhat-al-Khaliq, mar¬ 
ginal gloss on the Bahr-al-Baiq by . Ibn 
Abidin the author of the Badd-al-Muhtar, 
Vol. V, Cairo Bd.). 

(Translation of Text V.) 

‘ ‘ Then the power of appointment is fo' 
the quadi.” 

“ For the quadi ” In the Bahr-«1- 
Baiq, he hes restricted it to the chief 

• Th« wor^ b • (IkkAi) 

in tiM. til ttft'irttiAitsadif 
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quadi, relying on the passage from the 
Jami-al'Fasulayn quoted by us one leaf 
back. Then he (the author of the Bahr- 
al-Baiq) states, “ According to this their 
(jurists’) statement regarding obtaining a 
loan with the sanction of the quadi, by 
quadi, the thief quadi is meant and in 
every place where the quadi is mentioned 
regarding wakf affairs. This is contrary 
to their (jurists’) statement, “ when the 
order or judgment of a quadi is brought 
before him, is referred to him, he executes 
it.” For this is general. It is stated in 
the Khayriyah ” Thus it (i.e., Bahr-al- 
Raiq) is explicit regarding that the Deputy 
quadi has not the power of setting rside the 
wakf and that that is peculiar to the ori¬ 
ginal (quadi) in whose letter of appoint¬ 
ment the Sultan has mentioned the ap¬ 
pointment of mutwallis and executors and 
to whom he has delegated the affairs of 
wakf. And reliance should be [daced upon 
this, although our master Shaykh Muham¬ 
mad b. Siraj-al-Din-al-Hanuti has examin¬ 
ed, exercised, discussed it because of the 
confusion (Ikhtilal) with regard to the ap¬ 
plication in an unrestricted sense of the 
like of it to the deupties in this age. And 
there is no special text wdth regard to this 
question so far as our research goes and 
similarly so far as the research of our above- 
mentioned master and that of Shaykh 
Zayn, author of the Bahr-al-Baiq, goes. 
And verily he (the author of the Bahr-al- 
Baiq) deduced it juristically. And he (the 
author of the Fatawa Khayriyah, Khayr- 
al-Din-al-Bamti) has quoted, in his 
marginal gloss on the Bahr-al-Baiq, the 
text of his master al-Hanuti in extenso 
and has confirmed it (See Text IV). And 
of it (the text) is -And amongst what in¬ 
dicates that (the power of effecting) istib- 
dalf, of wakf is not peculiar to the chief 
qmdi bi^ ralher’is lawful to his Deputy as 
well, is the fact that his Deputy is his locum 


temns. Therefore what is understood by 
their (jurists’) statepaent' is that when (the 
power of) giving minor girls and boys is sti¬ 
pulated in his Letters Patent that (power) 
belongs to the person appointed by him. 
The text of Ibu-al-Hammam as to the 
order of succession of matrimonial guar¬ 
dians is. ” Then the Sultan, then the- 
quadi if that is stipulated in his Patent 
of ofiice. then the person ap^xiinted by the 
quadi. End of the quotation in substance. 
(Note) but he (the author of the Arfa-al- 
■ W’asail) has stated that the governance of 
the wakf is for the quadi even though the 
Sultan has not stipulated it in ]pis investi¬ 
ture and has not ascribed ,*as8igned it to 
arty one. And this is contrary to w'hat is 
reported, quoted in the Jami-al-Fasulyan 
(Badd-al-Muhtar, Vol. Ill, p. 635 Ed., 
Constantinople), 

(Translation of Text VI.) « 

'* If the quadi associates with the mut~ 
wain a reliable person.” It is stated in 
the Bahr-al-Baiq (Text II is quoted here) 
Al-Tahaw'ia commentary on the Durr-al- 
Mukhtar, Vol. II, p. 567 ((iovernment 
I’ress, Bulaq Cairo), 

(Translation of Text VII.) 

He was questioned :—Is the quadi's ap¬ 
pointment of another person as mutwalli 
valid even if he is not the chief quadi or 
does it depend upon his being that, and 
what is meant by the chief quadi? 

He answered :—When the mutwalli 
dismisse^imself, resigns his office before, 
in the piUence of, the chief quadi and be 
(the chief quadi) appoints another as mut¬ 
walli it is valid. Similarly when the (news 
of) dismissal, resignation,* reaches the 
quadi, he becomes dismissed, otherwise 
not. By the chief quadi is meant the 
person who is expressly authorised by his 
Letters Patent to b%ve the admhiistratioiiii 
of wakf properties and orphans, or to 
whom the Sultan says, ” I have ipade thf 



THE CALCUTTA WEEKLY NOTES. 


1<21 


VoL. XX.] 

Atimannessa Bibi V . Abdul Soban. 

chief quadi. It is stated in the Bahr-al- 
Eaiq ,(Text II is quoted fiiere) Fatawa 
Mahdiya, Vol. II, p. 575, Cairo Ed.) 

(Translation of Text VIIT.) 

When the Sultan says to a man “ 1 
made thee a quadi,” he has not the power 
of appointing a substitute, successor except 
when he (Sultan) ptermits him to do that 
expressly or by implication by saying “ I 
made thee chief quadi” because it is the 
chief quadi who acts as he pleases respect¬ 
ing quadi as regards investiture or dis¬ 
missal. Thus it is laid down in the 
Dhakrirah.* (Fatawa Alamgiri, Vol. Ill, 
p. 388, Cal. Ed.^* • 

(Translation of Text IX.) 

. And the quadi cannot appoint as suc¬ 
cessor, Slibstitute a Deputy except when 
(the authority to do so) is delegated to 
him express^ like, “ A))point whomsoever 
thou likest ” ; or implicitly, like, “ I made 
thee^hief quadi.” And here the implica¬ 
tion is stronger, for in the explicit stated 
abi^ve, he possesses the power of appoint¬ 
ing a successor, not that of dismissal. And 
in the implicit he jwssesses both, like his 
(Sultan’s) saying, “ Aj>|X)int whomsoever 
thou likest, supersede (substitute) whom¬ 
soever thou likest,” for it is. the chief quadi 
who acts as he pleases respecting them 
(quadis) as regards investiture or dismissal 
(Durr-al-Mukhtar, p. 529, Ed. Cal.) 
(Translation of Text X.) 

The appointment of a quadi is not valid 
unless the person appointed combines an 
himself the^ condition of evidence (Quali¬ 
fications of witness) according to the 
Hidayah, viz., Islam, Taklif, Freedom, 
etc. (Fatawa Alamg(5ri. Vol. Ill, p. 378,• 
Bal. Ed.) Cf. Hamilton’s Hedayah (Grady 
fd.) Bk. XX, p. 834. 

(Translation of Text Xli) 

!.! It is stated in Mpltaqa ” And Islam is 
|pt a oonditipn in Mm, i.e., in the Sultan 
in^^ (a pe^n wi^ the pffice of. 


quadi). Thus it is laid down in the 
Jatarkhaniyah ” (Fatawa Alamgiri, Vol. 
Ill, p. 379*, Cal. Ed.) 

(Translation of Text XII.) 

It is valid to accept the investiture of 
office of quadi from a just Sultan an<J from 
a tyrant even though an infidel (it is stat¬ 
ed by Miskin and others) except when he 
prevents him from doing justice, what is 
right; then it is unlawful (Durr-al- 
Mukhtar, p. .524, Ed. Cal.) 

(Translation of Text XIII.) 

And qualified for it (office of quadi) is 
one who is qualified for being a witness. 
This is contrary to the statement of al- 
Zaylai in the (Chapter on) Arbitration lo' 
the effect that the investiture of an infidel 
with the office of quadi in order to decide 
between non-Moslems under Moslem pro¬ 
tection (Ahl-al-Dhimmah) is valid.” 
(Durr-al-Mukhtar, p. 521, Ed. Cal.) 

It is clear from an examination of these 
texts that, under the Mahoinedan law, 
that quadi alone w'as competent to exercise 
authority in respect of icakfs who was so 
expressly authorised in his Letters Patent. 
There was some difference of opinion upon 
the question, whether such express author¬ 
ity \A as needed when a person was expli¬ 
citly ai)pointed the chief quadi; but even 
here the balance of opinion of jurists 
favours the view that power should be ex¬ 
pressly conferred on the chief quadi to 
validate the administration of ivakfs by 
him. There is also authority to show that 
the supreme authority in the State, by 
whom the quadi is appointed, need not be 
a Mahoiuedan, and although there is some 
divergence of opinion, there is also author¬ 
ity to show that the office of quadi may be 
held by a non-Moslem for the decision of 
disputes between > pon-Moslems under 
Moslem protection. < A{^ this is a n^atter 
regarding reUgio!^^a|l|^8. land institutions 
within the meani)^^ seqi of Eeg. IV 
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of 1793 the rights of the parties must be 
determined with regard to the provisions 
of the Mahomedan law on the subject [per 
Peacock, C. J., in Kadrutulla v. Moham 
Mohan (15)]. It follow’s accordingly that 
a Subordinate Judge, who has not been 
expressly authorised by the Government 
to exercise functions in connection with the 
administration of wakfs, is not competent 
to act in that behalf. Whether a District 
Judge has implied authority to exercise the 
functions performed by a quadi under the 
Mahomedan law* is doubtful. In res¬ 
pect of toakfs which may be described as 
tpsts created for public purposes of a re¬ 
ligious nature within the meaning of sub¬ 
sec. (1) of sec. 92 of the Civil Procedure 
Code, 1908, the District Judge may be as¬ 
sumed to have been authorised to discharge 
the functions bf a quadi. The real diffi¬ 
culty arises in the case of private wakfs; 
it is desirable that to cover such cases the 
Local Government should authorise either 
District Judges or Subordinate Judges or 
even Judicial Officers of a lower grade, if 
it be thought desirable, to exercise the 
function of a quadi. When authority has 
been so conferred, a question may arise 
whether the assistance of the Court is to 
be invoked by a suit or by an application 
[see Mahamal Haji v. Ahmadbbai (16)]. 
The case beforp us, however, is reasonably 
free from difficulty. The Courts below 
have concurrently found that; the wakf was 
public and has thus negatived the funda¬ 
mental allegation of the Plaintiff. The 
District Judge had jurisdiction under sec. 
639 of the Civil I’rocedure Code of 1682 to 
appoint the Defendant as mutwaUi. The 
Subordinate Judge has no authority to re¬ 
call that order and to appoint the Plaintiff 
as mutwalli. ISaiyid Ali v. Ali Jan (17).] 

, *. (l5) 4 B. L. a tP. B.J 184 (149) (1869). 

(16) I. L. It, 96 Bom, 897 (1900*. 

(17) X> L. B. 86 All, 98: s. o. 11 All. L. J. 
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It might have been otherwise if the suit 
had been instituted by a person already 
appointed mutwalli, for example by a testa¬ 
mentary instrument, Muhammad Abdui 
Majid V. Ahamad Saeed (18). The remedy 
of the Plaintiff obviously is to proceed 
under sec. 92 of the Code of 1908 and to 
get herself appointed mutwalli on the 
ground that she had the preferential right 
to the office as the sole surviving descend¬ 
ant of the founder at the time of the 
death of the last mutwalli. In fact, she 
w’ould have been so appointed in the suit 
mentioned, if she had not asserted at the 
time that the wakf Was private.' It would 
be open to her now, however, to accept 
the decision in this suit that the wakf is 
public and to proceed on that basis under 
sec. 92. 

The inference follows that in the present 
suit as fi’amed, the Plaintiff cannot be ap¬ 
pointed mutwalli add the suit has.'^nse- 
quently been rightly dismissed. The ap¬ 
peal is accordingly dismissed with costi. 

. Beachcroft, j.—I agree that this ap¬ 
peal must be dismissed for the reasons 
given by my learned brother. 1 express 
no opinion as to the position of the Dis¬ 
trict Judge with reference to private wakfs. 

Appeal dismissed. 

[OIVIL APPELLATE JUB18DI0T10E.1 

Appeal pbom Original Dborbi 

No. 55 or 1912. 
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1914, ^ Defendant, Appellant^ 

Heard, 9 and ■ , v, 

10, July. Jagannatb Dab, 
Judgment, Plaintiff, Respondent. 

10, ,(AtigaBt.| 

Mmstashi JiMMtneii Sa—0»utsfpr9sf-^ 

Indian Suoemion Act (X af 1606), Am, 267—ITtiJ 
not frebated if «Sm he lucd in cpidcncs and far 

(16) 11 AIL L. 6. 667(1619). 
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v/Aat purpoH—Iiidiaii' Evid«Mt Afa (/ of 187 f) 
MO. 88 , lSi-~R$tatfOtuhip bttwtin i/ohtmt. and 
OMa if rtlation$hip hy adoption — Et-ttmet of 
rdation^ip, ttaUmont rating to. 

One R was the, Mohunt of a muth known 
<u the Khumbakul Muth. He was suc¬ 
ceeded by his chela S. After the death 
of S the Plaintiff claimed to he his lawful 
successor as his gurubhai. The Defendant 
resisted the claim on the allegation that 
he had been adopted by S as a chela. The 
muth in question was admittedly a maurasi 
mutht and the Court found that in a 
maurasi nSuth the chela succeeds and in 
default of a cheta the gurubhai succeeds 
and when there are more chelas than one 
the eldest generally succeeds but a junior 
chela tmy succeed if he be found more 
capable and if he be selected by the last 
Mohunt as his successor. 

Held —That it was for the Plainiiff to 
pro^ that he was the chela of R and that 
the Defendant was not the chela of S, as 
he must succeed on the strength of his own 
title and not on the infirmity, if any, in the 
title of the Defendant. ^ 

In the course of the evidence in the case 
two Wills alleged to have been executed hy 
R and S respectively neither 'of which was 
proved in the Probate Court were produced, 
the former of which only was found to be 
genuine. 

Held—That notwithstanding sec. 187 of 
the Indian Succession Act which is incor¬ 
porated in the Hindu Wills Act, a Will not 
proved in the Probate Court may be used 
[ in evidence for a purpose other than the 
I establishment of a right as executor of 
*egatee and in the present case the recital 
^ in the Will of R, which was found to be 
I genuine, tlwt he no one else as his chela 
except s was admiesihle in evidence under 
I eeo, el. (6), of the hJoidenoe Act inas- 
\7nuohiiis the r^stUonihip between a Mohunt 
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and his chela is a relationship by adoption 
and a statement that A has one chela B and 
has no other chela is'a statement relating to 
the existence of a relationship. 

This was an appeal from a decision of 
Babu Narendra Krishna Dutt, Subordinate 
Judge, Cuttuck, dated 15th February 1912* 

The material facts will appear from the 
judgment. 

Bobus Provash Chandra Mitra and 
Satish Chandra Bose for the Appellant. 

Babus Sarat Chandra Roy Choudhuri and 
Charu Chandra Bhattacharjee for the Kes- 
pondent. 

The Jl'1)(3MEnt of the Codht was as 
follows :— 

The question in controversy in this ap¬ 
peal relates to the right of succession to the 
office of Mohunt of a Hindu religious 
institution, known as the Khumbakul 
Muth, situated in the interior of the Dis¬ 
trict Cuttack at a distance of about forty 
miles from the head quarters. In 1906, 
and for some years before, Baghabananda 
Das was the Mohunt. He died on the 
18th November 1906 and left, it is said, a 
Will executed and registered on the day oi 
his death. His chela Sriram Dae suc¬ 
ceeded to the office of Mohunt and con¬ 
tinued as such only for a brief peTiod,^ as 
he died on the 28th September 1907. He 
left, it is alleged, a Will executed on the 
day of his death. Immediately after hra 
death, Jagannath Das laid claim to the 
office of ]\Iohunt on the alleg.;ti(m that he 
was his gurubhai or co-diBciple. The 
claim was resisted oh behalf of an infant 
Achyutananda Das who, it was said by 
his supporters, had been taken as ehtla by 
Sriram Das and was ccmsequently entitled 
to succeed him ad |Cehnht. This led to 
proceedings undefc.^ Iiand RegiBl|ation 
Act, before theAptbodties, ode 
of th^se was oil^ei^ist Jagannath 
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Das on the 25th March 1909, while another 
had terminated in his favour on the 20th 
February 1909. The result was that on 
the 11th October 1909 Jagannath Das com¬ 
menced this action for declaration that as 
the gnruhhai of Srirarn Das, he had law¬ 
fully succeeded to the office of Mohunt, 
and that Achyutananda Das, the pretend¬ 
ed chela, had no claim thereto and was in 
fact an impostor set up by persons anxious 
to seize the properties of the endowment. 
The Subordinate Judge has found on the 
evidence, first, that the Plaintiff Jagannath 
Das was the senior chela of Kaghayananda 
Das, and, secondly, that Achyutananda 
Das, the Defendant w’as not the chela of 
Srirarn Das. In this view, the Subor¬ 
dinate Judge has decreed the suit. The 
Defendant has appealed to this Court, and 
has contended, first, that the Plaintiff was 
not the chela of Baghavananda Das, and, 
secondly, that he himself had been taken 
as chela by Srirarn Das. Before these 
questions are discussed, it i.s necessary to 
determine the rule of succession applicable 
to this endowment. 

It is the common case of the parties that 
the Ehumbakul Muth is a maurasi muth. 
As was explained in the case of Mohunt 
Ramanuj Das v. Mohunt Deh liaj Das (]), 
muths are of three descriptions, viz., 
maurasi, panchayeti and hakimi. In the 
first, the office of Chief Mohunt is heredi¬ 
tary and devolves upon the chief disciple of 
the existing Mohunt, who, moreover, 
usually nominates him as his successor; in 
the second, the rdhce is elective,, the presid¬ 
ing Mohunt being selected by an assembly 
of mohunts; in the third, the appointment 
of presiding Mohunt is vested in the ruling 
jwwer or in the party who has endowed 
the temple. The Subordinate Judge has 

(1) 6 Mac. Sal. Rep. 202 (208); N. R, gag 
(88fl)(1889). • 16. 828 


WEEKLY NOTES. 

found that in a maurasi muth, the chela 
succeeds, and in default of a chela, the 
gurubhai succeeds; and,- where there are 
more chelas than one, the eldest generally 
succeeds, but a junior chela may succeed, 
if he be found more capable and if he be 
selected by the last Mohunt as his suc¬ 
cessor. This is in accord with the decisions 
of the Judicial Committee in Greedharee 
Dass V. Nundo Kishore Doss (2), Genda 
Puri V. Chhatar Puri (3) and Ramalingam 
v. Vythilingam (4). Consequently as th*e 
only law applicable to the Mohunts, their 
offices, functions and duties, is to be found 
in the custom and practice applicable to 
the particular institution the Plaintiff must 
prove that he is the chela of Baghavananda 
Das, and that the Defendant i» not the 
clu la of Srirarn Das. He must succeed 
on the strength of his own title and not on 
the infirmity, if any, in the title of the 
Defendant. (H'p 

Before we deal v\ith the oral evidence on 
the record, it is necessary to consider the 
two Wills alleged to have been executed 
bv Baghavananda Das and Srirarn Das 
respectively. The Subordinate Judge was 
called upon to examine the question of the 
genuinenes.s of the two Wills, as Letters 
of Adniinistration have not yet been taken 
on the basis of either document. It has 
been explained that no application was 
made for Letters of Administration, in -- 
view of the decision of this Court in the 
caeca of Jib Lai Gir v. Jagamohan Gir (6),. 
Parsania v. Hari Charan (6), Prosurmo 
Kumari v. Ram Chandra (7) and Jaga- 

m 

(2) 11 U. I. A. 406 (1867). , 

(8) L. B. 18 I.* A. 100: a o! I. L, R, 10 a)). 

1 (1886) 

(4) L. R. 20 I. A. 160i a a L L. it. 18 Mad. 

470 (1808). 

(8) 16 6. W. N. 708 (1888). 

(«) 17 0. L. J. 86 (11121. 

(7) 17 0. L. J. 86 (1012). 
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dindranath v. Madhusudan Das (8), viz.,- 
that as the Mohunt is not the owner of the 
property of the muth, a person claiming to 
be his successor cannot, on his death, apply 
for Letters of Administration in respect of 
the muth property. This view has been 
controverted with reference to the decision 
in Banjit v. Jagannath Prosad (9); but it 
is unnecessary to determine this point; 
because, notwithstanding sec. 387 of the 
Indian Succession Act, which is incorporat¬ 
ed in the Hindu Wills x\ct, a Will not 
proved in the Probate Court may be used 
in evidence for a limited purpose. That 
section merely •|:>rovide8 that no right as 
executor or legatee can be established in 
any Court of Justice unless a Court of 
competent jurisdiction shall have granted 
a probate of the Will under which the right 
is claiyied or shall have granted Letters of 
Administration with the W'ill or with a 
^opy of an authenticated copy of the Will 
annexed; this does not debar the use of a 
Will in evidence for a purpose other than 
the establishment of a right as executor or 
legatee. Sukumari Gupta v. Bharat 
Mandal (10), Sarhamangala v. Mohendra- 
ftath (11), Janaki v. Dhatfu Loll (12), 
Carfllapathi v. Cota (13) and Basanta 
Kumar v. Gopal (14). Consequently, in 
the case before us, a reference to the terms 
of the Wills, though neither has been 
proved in the Probate Court, is permissible, 
if the genuineness is satisfactorily estab¬ 
lished o^d if reference to the terms is not 
made with a view' to establish the right of 
a person as executor or legated. Now as 
regards the will of Haghavananda Das, the 

(8) 90 0. L. J.*807 (1912). 

(9) I. L. R. 19 Oal. 878 (1885). 

(18) 80 0. L. J. 148 (1914). 

(11) I. Ih R. 4 CM. 808 (1879). 

(19) L L, H. 14 Had. 464 (1881). 

08) t JL. R. 38 Had. 91 (1909). 

(14) 18 a W. N. 1188 (1814). 


Subordinate Judge has pronounced in 
favour of its genuineness. The Will was 
executed on the day of his death and was 
registered. On the evidence, there is no 
question that the document was executed 
by Raghavananda Das; the oifly point for 
consideration is, wdiether he had testa¬ 
mentary capacity at the time? He died of 
cholera in a lodging at (3uttuck. He was 
attacked with the disease on the night 
previous to the date on which he died. 
The Will w'as made on the morning of 
the day on which he died, and the Plain¬ 
tiff suggested in the Court below that he 
was then unconscious. The Subordinate 
^udge has refused to adopt this view and 
we are disposed to accept his conclusion, 
although the appearance of the signature 
of the executant tends to indicate that he 
must have been at the time very feeble; 
but there is no reason to distrust the posi¬ 
tive testimony that the testator asked the 
Will to be risad over and gave his assent 
to the terms embodied therein. A^i regards 
the Will of Sriram Das, which is said to 
have been executed by him at the muth on 
the 28th September 1907, the Subordinate 
Judge has pronounced against its genuine¬ 
ness. The Appellant has failed to con¬ 
vince us that this view is erroneous. The 
evidence of its execution is by no means 
satisfactory, and it is inconceivable that 
the I’laintifiF should have been allowed, 
\Aithout a protest, to assume the office of 
JMohunt after the death of Sriram Das, 
if the latter had left a Will in favour of 
the Defendant. ()n the other hand tfie 
eA'idence of thfe medical attendant Easi 
Prusti shows that the illness of the deceas¬ 
ed was pronounced hopeless two ♦ days 
before his death, and that he was uncon¬ 
scious on the day of his death. On the 
whole, we ^,;not prepared to (^sagree 
with the ^U^^ihatev^ttdge in his view 
that the teatator was, on the day of 
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his death, not in a condition to make a 
valid testamentary disposition. 

The first question for consideration is, 
whether the Plaintiff, was as alleged by 
him, a chela of Haghavananda Das. and 
consequently, the gurubhai of Sriram Das. 
The oral evidence adduced by the Plain¬ 
tiff upon this point has been rightly 
characterised by the Subordinate Judge as 
overwhelming and of the most reliable 
character. The witnesses who speak to the 
initiation ceremony of the Plaintiff are’ 
men of position and means, and no intelli¬ 
gible reason has been assigned why they 
should conspire to set up a false case, 
Reference may be made particularly to the 
evidence of Dharamdas the Mohunt of 
Arang, Radha Mohun Santra the shebait 
of an endowment in the neighbourhood. 
Pran Krishna Das, and Kishori Charan 
Das, tw’o zemindars, and Gopal Das the 
Mohunt of Bara Akhra, to which the 
Ehambakul muth is subordinate. There 
is on this oral evidence no room for doubt 
that Baghavanada Das had two chelas, the 
senior, Jagannath, and the junior Sriram. 
Against this view the weightiest evidence 
brought forward by the Defendant is the 
recital in the Will of Baghavananda that 
he had no one else as his chela except 
Sriram Das. There has been considerable 
discussion at the Bar upon the question of 
the admissibility of this statement in evi¬ 
dence. On behalf of the Defendant, it has 
been argued that the statement is admis¬ 
sible under cl. (5). of sec. 32 of the Indian 
Evidence Act. That section—we quote 
so much of it as is material for our present 
purpose is in these terms ; “ Statements, 
written or verbal, of relevant facts made 
by a person who is dead, are themselves 
relevant facts in the following case: (5) 

when the ctatement relates to 1 he existence 
of any relationship by adoption between 
persons as to whose relationship by adop¬ 


tion the person nlajdng the statement had 
special means of knowledge and when the 
statement was made before the question in 
dispute was raised." On behalf of the 
Plaintiff, it has been argued that the sec¬ 
tion should be strictly construed and that 
the statement in question should be ex¬ 
cluded, first, because it relates not to the 
existence but to the non-existence of a re¬ 
lationship and, secondly, because the rela¬ 
tionship between a Mohunt and his chela 
is not a relationship by adoption. On be¬ 
half of the Defendant, it has been argued 
that the section should be liberally con¬ 
strued, and that it is only Iby a liberal con¬ 
struction that the view taken in the cases 
of Ham Chandra v. Jogeshwar 1^15) and 
Dhanmull v. Ram Chandra (16) canf be 
defended. In answ'er, it has been con¬ 
tended by the Plaintiff that the viev taken 
in these cases, viz., that a statement as 
to date of birth or marriage of a person iA> 
admissible as a statement relating to the 
existence of relationship though in accord 
with illustrations (L) and (M) of sec. 32 
is opposed to the view taken in Bepin 
Behary v, Sreedam (17), Satish Chandra v: 
Mohendra Lai (18) and Ram Krishna v. 
Manindra Mohun (19). It is not neces¬ 
sary for our present purpose to determine 
whether the fluctuation of judicial opinion 
indicated in the two sets of decisions men^* 
tioned, is more apparent than real, and 
whether they may not be reconciled by a 
recognition of the principle that a state¬ 
ment as to the time of commencement of 
a relation^ip is so indissolubely associated 
with the existence* itself of the relation* 
ship, that it may be rightly regarded, with- 

(16) I. L. B. 30 Cftl. 75S (IlftS): oo 1^. Q. U X. 

3S I. A S7:1. L. B. 38 Csl. 670 (18M). 

U6) 1. L. R. 24 C$i. 366 1 ■. 0 . 1 C. W. ir. 

370 009. 

(17) T. 1. R. 18 CM. 43 (1886). 

(18) I. L. B. 17 C«L 840 (1880). 

|10) 30 0. t»J. 83(1014). 
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out undue stretch of language, as a state-, 
ment which relates to the existence of that 
relationship. Oriental, etc., Co., Ld. v. 
Narashinha (20) and Patinhar Kuru, v. 
Raman (21). But whatever view may be 
adopted upon that question, it does not 
directly affect the points raised before us 
for consideration, viz., first, is the rela¬ 
tionship between a Mohunt and his chela 
a relationship by adoption, and, secondly, 
is a statement that A has one chela B, and 
has no other chela, a statement relating to 
the existence of a relationship? We are of 
opinion that both these questions should 
be answerdd in the affirmative. In the 
first place, there is no reason why the term 
"adoption” should be interpreted in a 
restricted sense; the expression that A has 
adopted B as his chela is found in judicial 
decisions of the highest authority. In the 
second place, the expression ” relates to the 
Inexistence ” is obviously very comprehen¬ 
sive and need not be construed in the 
narrow sense suggested by the Plaintiff. 
This view is in accord with the decision of 
the judicial committee in Mohunt Rhag- 
tvan v. Mohunt Raghunandan (22). In 
that case the contest for the office of 
Mohunt lay between one Baghunandan, 
who claimed to be the gurubhai of the 
deceased Mohunt Hoygrib (both of them 
*chela8 of Ghatturbhuj) and Bha^wan, w ho 
claimed to be" the chela of Hoygrib. The 
Plaintiff contended that the Defendant was 
not the chela of Hoygrib, while the Defen¬ 
dant asserted that the Plaintiff was not the 
chela of Ghatturbhuj, and, consequently, 
not the gurubhai of Hoygrib. A petition by 
Ghatturbhuj adduced in evidence, contain¬ 
ed the statement that he had iio other chela 
or heir besides Hoygrib, and this was 
songfat to be used to disprove the allega- 

(Ml 1. L,». SI Mtd. IM <1101). 

fsi) 841. a ns (iti4). 

(SI) L.I(. SS I. A.M4 1 . a L L. B. 33 0*1. 

•tt assi). , 


tion of Baghunandan that he also was a 
chela ol Ghatturbhuj. The statement'wan 
treated as admissible in evidence but was 
held to be not conclusive. We hold ac¬ 
cordingly that the statement of Baghava>- 
nanda in his Will, dated the ^^th Novem¬ 
ber 1906 that Sriram Das was his chela and 
that he had no other chela, has been rigtly 
admitted in evidence. The only question 
is, that whether, as Sir Richard Couch said 
in Mohunt Bhagwan v. Mohunt Raghu- 
n<indan (22), having regard to the other 
evidence in the case, the statements in the 
^Vill should be accepted as true. In our 
opinion, the question must be answered in 
the negative. It is clear on the oral evi¬ 
dence that the Plaintiff, Jagannath, though 
the senior chela from the ix)int of view of 
the date of his initiation, was younger in 
ege than Sriram. As is explained by 
Mohunt Gopal Das, Sriram w’as not only 
older than Jagannath, but was more in¬ 
telligent. It is further plain that Jagan¬ 
nath had, on one occasion, attempted to 
commit suicide, and was tentenced to 
simple imprisonment for one month.' ThiB 
may have displeased his guru BaghavA- 
nanda who obviously intended to have him 
superseded by Sriram ; and with a view to 
strengthen the position of the latter, whom 
he exiavssly nominated as bis successor, 
he may have stated in his Will that he had 
no other chela. This could not possibly 
prejudice the right of Jagannath to-succeed 
as Mohunt, should Sriram die without a 
chela. We hold accordingly that, notwith¬ 
standing the statement of Bagbavananda 
in his Will, the oral evidence establishes 
satisfactorily that Jagannath was' the 
senior chela of Bagbavananda. 

The second question for consideration is 
whether the Di9fen4ant Achyutananda was 
adopted as by Sriram. The story 

. (33)' 'l.' . i I. a L IL. R. SS 
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for the Defendant is that he was taken as 
chela by Sriram on the day of his death. 
The Subordinate Judge had disbelieved the 
oral evidence on this point, and we are not 
prepared to hold that he has taken an 
erroneous Tgiew. In the first place, it is 
plain from the evidence on the side of the 
Plaintiff that Sriram was, on the day of 
his death, in a more or less unconscious 
condition, and was not physically able to 
perform the elaborate ceremonies essen¬ 
tial for the initiation of a chela. In the 
second place, the alleged Will of Sriram 
puts forward an entirely different story, 
viz., that the Defendant was taken as chela 
six years earlier, when a boy only three 
years old, during the lilVlinie of Jlaghava- 
-nanda himself; whoever may have manu¬ 
factured the Will, whether On the day 
of or immediately after the death of Sri- 
rani, did not venture to put forward the 
story of the initiation of the Defendant on 
the day of the death of Sriram. In the 
third place, it is indisputable on the evi¬ 
dence that at the niahotsab ceremony held 
on the thirteenth day after the death of 
Sriram the Plaintiff was installed as the 
Mohunt in the presence of a large assembly 
of Mohunts and respectable men. No 
claim appears to have been put forward on 
behalf of the Defendant as the chela of 
Sriram. If the Defendant had been so 
recently adopted as chela, it is inconceiv¬ 
able that his supporters should have allow¬ 
ed the installation of the Plaintiff to go 
unchallenged. The case for the Defendant 
is certainly not im])roved by the BUggdation 
that Ihe Plaintiff was allowed to assume 
the office of Mohunt^^ because he had been 
appointed by the Will of Sriram as the 
guardian of the Defendant. On the other 
• bat^ it is plain that this was an ingenious 
device adopted by the framers of the Will, 
to propitiate the Plaintiff is pos&ible, and 
to secure his acquiescence in the claim sub¬ 


sequently put forward on behalf of the De-* 
fendant. We feel'no hesitation in holding 
that the Defendant is not the chela of Sri¬ 
ram Das. 

We confirm accordingly the two-fold 
finding of the Subordinate Judge, viz., that 
the Plaintiff is the chela of Baghavananda 
and consequently the gurubhai of Sriram 
and that the Defendant is not the chela of 
Sriram. In this view the decree of tho 
Subordinate Judge must be affirmed and 
this appeal dismissed with costs. 

Appeal dismissed. 
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Matukdhari Singh 
and ors.. Accused, 
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Criminal Proesdure Cods {Act V of 1898), tec. 
il7, appeal fron an acquittal—Distinction if any 
between such appeal and appeal from oomiction 
with regard to consideration of evidence—Oeneral 
rule applicuble to criminal cates—Appellate Court's 
duty to give due weight to decision of lowv Court 
—Indian Penal Code (Act XLV of 1860), tees. 
141, 141$ 4^0—Rioting and mischief by injury to 
werkt of irrigation,— fide, daim of right— 
Written statement fUtng o', by accused, propriety of. 

An appeal from an acquittal does not 
stand ^ a different footing with regard to 
the consideration of evidence to an appeal 
from a conviction. No distinction is 
drawn in the Code*of Criminal Proceduro 
between an appeal from an acquittal and 
an appeal from a conviction.. There are 
no special rules for dealing with the evi¬ 
dence in an appeal from an acquittal which, 
it is expressly pro9ided in the Code, may lie 
on a question of fact. Due weight must 
of course be given to the deeision of Die 
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Court helov> o,nd the reasons advanced for 
that decision. •* 

Only one broad rule can be. laid down 
with regard to the consideration of evidence 
in all Criminal cases and that is that the 
innocence of the accused person,must be 
presumed and the burden lies upon the 
prosecution of completely rebutting that 
presumption. If after the consideration 
of the whole evidence any doubt is felt by 
the Court as to the guilt of any accused 
person he is entitled to the benefit of that 
doubt and the verdict must be in his favour. 

There may be fin unlawful assembly and 
a riot in respect *of a right which the rioters 
desire to enforce. There carmot be a con¬ 
viction under sec. 430. I. P. C., where 
there is a right or a bona fide claim of right. 

The practice of filing written statements 
on behalf of accused persons condemned. 

was an appeal preferred by the 
Government on the 2l8t June 191.5 against 
the order of acquittal passed on appeal by 
Mr. H. Foster, Sessions Judge of Gaya, 
on the 1st February 1915 against the con¬ 
viction and sentences' passed on them by 
Babu Har Sahai Lai, Deputy Magistrate 
of Gaya, on the 15th January 1915. 

The facts of the case will appear from 
the judgment. 

Sir S. P. Sinha, Mr. Sultan Ahmed and 
M. Khurshed Hossain for the Crdwn. 

Mr. Caspersz and Babu Monmdtha Nath 
Mukherjee for the Bespondents. 

The Judgment of the Court was as 
follows:— 

Chitti, J. — Mathkdbari Singh and nine 
other persons were coilvicted by Babu Har 
Sahai Lai, Deputy Magistrate, let class, of 
Gaya, under variouBi sections of the Indian 
^onal Code and sentenced tb variouB terms 
of imprisonment. They appealed to the 
Sesaiona Judge of Gaya who allowed the 
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appeals of all the ten persons. From that 
order of acquittal, the present appeal has 
been filed by the Local Government. 

It is urged on behalf of the Local Gov¬ 
ernment that the matter is one of consider¬ 
able public importance inasmuch as the ac¬ 
cused in this case claimed to use farce in 
asserting their rights of irrigation. It is 
argued that there would be considerable 
danger to the public peace if such action 
on behalf of private individuals was allowed 
to go unpunished. For the defence it is 
argued that an appeal from an acquittal 
stands on a different footing with regard 
to the consideration of evidence to an ap¬ 
peal from a conviction. Beference was 
made to the cases of Queen-Empress v. 
Gayadin (1) and King-Emperor v. Madan 
Mandal (2). These decisions were con¬ 
sidered in Government appeal No. 8 of 
1914 by a Bench of which I was a member. 

It is sufficient for me here to say. that no 
distinction is drawn in the Code of Crimi¬ 
nal Procedure between an appeal from an 
acquittal and an appeal from a conviction. 

It is expressly provided that an appeal from 
an acquittal may lie on a question of fact. 
Only one broad rule can be laid down with' 
regard to the consideration of evidence in 
all criminal cases and that is that the in¬ 
nocence of the accused person must be pre¬ 
sumed ; and the burden lies upon the pro¬ 
secution of completely rebutting that pre¬ 
sumption. If after the consideration of the - 
whole evidence any doubt is felt by the 
Court as to the guilt of any accused,person, 
he is entitled to the benefit of that doubt, 
and the verdict must be in his favour. 
There are, however, no special rules for 
dealing with the evidence in an appeal from 
an acquittal. Of cpdrise due weight must 
be given to the dwision of the Court below 
and the reasons a^^anced for that decision 

(1) t. t. i48'<i 81). * • 

t8M8 ‘ 
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Apart from this, however,‘an appeal from 
an acquittal must be considered in precisely 
the same manner as all othei; cases ore con¬ 
sidered and it must be determined whether 
the evidence is such as to warrant a con¬ 
viction of the accused. 

Thi^s an appeal from an appellate order. 
There is a salutary rule which says that 
an Appellate Court should give weight to 
the opinion of the Trying Court which had 
the witnesses before it and w'as, therefore, 
able to judge from their demeanour 
whether or not they were telling the truth.' 
In an appeal like this from an acquittal 
passed upon appeal this Court is obviously 
in as good a position as the lower Appellate 
Court to form an opinion with regard to 
the credibility of the witnesses. We must 
have, as the Appellate Court ought to have 
had, due regard to the opinion on this ques¬ 
tion formed by the trying Magistrate. 
The facts of this case are not seriously in 
dispute. There was undoubtedly an oc¬ 
currence of the nature described by the 
witnesses in the early morning of Sunday 
4th October 1914. It arose in consequence 
of the reluctance on the part of the people 
of Mauza Nimsar to allow the mauzas 
above them to take water from what is 
called the Nimsar Pyne. The Sessions 
Judge himself, who has acquitted the ac¬ 
cused, says, “ The Nimsar people, as is 
admitted and proved beyond a shadow of 
doubt, demolished the dam at Sikaria 
claiming that their turn had come for the 
use of the water.” 

Only two questions arise in this case, 
first, whether the action of the Nimsar 
people amounted to an offence under sec. 
147, I, P. C., and the kindred sections, 
that is to say, whether there was in fact a 
riot; and, secondly, whether the accused, 

. or any and which of them, participated in 
that riftt? 

The learned Sessions Judge has, in my 


opinion, fallen into an error with regard 
to the parahandi system which is in vogue 
in this locality and also with regard to the 
legal rights of the parties. These errors 
have undoubtedly vitiated his whole judg¬ 
ment and, in my opinion, driven him to an 
entirely wrong conclusion. 

Prom the Mortar river flows what is 
known as the Nimsar Pyne—a channel , 
constructed many years ago for purposes of • 
irrigation. It flows southwards pa^ 
several villages. Those villages originatiy “ 
all belonged to the Tikari Eaj. Now 
of the villages in question have‘passed to 
other owners. The Several villages with 
which we are concerned in the present 
case are Noni, Maksudpur, Ealyanpur, 
Sekaria and Nimsar-Hasanpur. Nimsar- 
Hasanpur still form part of the nine anna 
Tikari Baj. INIaksudpur, Kalyanpur and 
Sekaria ^^•llich lie below’ Noni to the north 
have passed to the ownership of S|bu 
Ishwari Persad Singh, w’hose people are 
the complainants in this case, and who 
himself resides at Gaya. The only docu¬ 
ment relating to the system of irrigation is 
the Lai Bahi—an old book of the Tikari 
Raj, of which an extract has been put upon 
the record as (Ex. 6). The system as we 
And it proved in this case is that the villages 
lying in proximity to the Nimsar Pyne are 
permitted in rotation each to erect a hundh 
across tHe Pyne when the water is flowing 
low so as to collect it and permit of its 
flowing into the hhoklas or distributories 
which thus pass the water from the Pjme 
into their fields. The rotation commences 
from the northernmost village which lies 
highest and descends ifl turn to the villages 
lying lower and to* the south. Thus, in 
this case, the*iirst village which has a right 
to construct a dam is Noni. Below Noni 
are some othel villages with which we ore 
not concerned. Then comes the group of 
three villages, Maksudpur, Kalyanpur and 
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Sekaria. They lie, Maksudpur and 
Ealyanpur. to the west of the Pyne, and 
Sekaria to the east. Maksudpur and 
Kalyanpur have one hhokla on the western 
bank and Sekaria one hhokla on the 
eastern bank. Into these two hhoklas the 
water is compelled to flow by the construc¬ 
tion of a single dam. Below these three 
villages, to which we may for the purposes 
. of this case refer as Maksudpur, lie the 
villages of Nimsar-Hasanpur. The water 
is drawn off by the several villages in the 
paras or tyrns, which are specified in the 
Lai Bahi. Thus, Nyni is allowed to take 
the water for t^^o days,. ^Maksudpur, 
Kalyanpur and Sekaria together for two 
days an(^ Nimsar-Hasanpur for three days. 
These paras, in my opinion, clearly mean 
the actual time during ^^hich water is flow- 
ing into the* bhoklas- When the water is 
rum^g low', some time must necessarily 
be tmowed both for the construction of the 
bundh and the i>eriod required for the 
filling of the handar, or space behind the 
bundh, so as to permit the water to rise 
high enough to flow? into the bhoklas. It 
• was suggested on behalf of the defence but 
not in any way proved that no time could 
be allowed for the erection of the bundh 
and the filling of the handar. This is 
clearly not the case. In September 1911 
there had been a dearth of water, but some 
10 days or so before the occurrence there 
appears to have been a very heavy storxn 
and a consequent rush of w'ater which 
, carried away the burvdhs which hod been 
erected by Noni, Maksudpqr and Nimsar. 
Noni, whether by reason of the heavy rain¬ 
fall or for some other iieason, did not re¬ 
quire to re-erect its bundh or to draw w'ater 
from the Pyne for its irrigation. Maksud- 
|ur and Nimsar, on the othej hand, seem 
have required water and to have taken 
4^118 to erect their ^ndhs. It may be that 
Nimsar bundh was commenced before 
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the Maksudpur bundh. As to this there 
is no certain evidence. It is, however, in 
evidence and proved beyond doubt that the 
Maksudpur people began constructing or 
reconstructing their bundh on Wednesday 
30th September 1914. The Nimsar peo¬ 
ple, who wanted to draw the water for 
themselves, at that time objected. Some 
of their men came to the Muksudpur 
people w'ho were constructing the bundh 
and asked them to desist. They declined 
to do so. Bemonstrance was again made 
by the Nimsar people on Thursday Ist 
October. The Police were also informed 
with the result that the Sub-Inspector paid 
more than one visit to the bundh and 
ultimately 3 constables and 4 chowkidaxs 
were put to watch the Maksudpur bundh 
with a view to preventing any breach of 
the peace On Thursday, Ist October, a 
notice was given by the Sub-Inspector to 
Matukdhari Singh the first accused who 
was the Circle Officer of the Tikari Baj. In 
that he w'as asked to assist in preventing 
any breach of the peace which was ap¬ 
prehended at Maksudpur between the 
Nimsar raiyats and Tikari amlas on the 
one side and the raiyats of Maksudpur on - 
the other. The Maksudpur people con¬ 
tinued to erect their bundh. There is some 
slight discrepancy in the evidence as to at 
what precise hour it was completed; but^ 
putting it as much against the prosecution 
and as favourably for the accused, as pos¬ 
sible. tliere can be no douBt whatever that 
it w’as nol completed until Thursday, Ist 
October, and that the water did not com¬ 
mence to flow into the bhoklas until the 
'morning of Friday the 2nd. The general 
body of the prosecution witnesses puts the 
time when the Brhtqr began to flow into 
the bhoklas at nooa^'il^qai Friday;;but, as- 
8uming,that it hours beforelihaf, 

it would not, in any 

difference to .the Ihe' j^rties in 
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As the Maksudpur people declined to ao- 


the present case. If it began to flow on 
the morning of Friday the 2nd, the para 
of two days would expire on the morning 
of Sunday the 4th. It would, in any case, 
not expire until, say, 7 a.m. ; in all pro¬ 
bability, it did not expire until noon on 
Sunday. On the Friday and Saturday, no 
objections were taken by the Nimsax 
people. On the night of Saturday and Sun¬ 
day, there were 12 men of the three villages 
appointed to watch the completed bundh. 
The evidence show s that there were seven 
on one side and five on the other. We arc 
unable to accept the evidence of the 
police constable and chowkidar w'hich 
..would put the number at anything from 25 
to 100. It is extremely improbable that 
so many men would be left there simply 
for the purpose of watching the hundh. 
Besides these watchers, were the three 
constables and four chowkidars. At about 
2 or 3 A.M. on Sunday morning a large 
crowd of Nimsar people—the number has 
been variously estimated at 100 to 200 or 
even more—came from the south on the 
• western bank of the river headed by a man 
on an elephant. The evidence shows that 
one of them at least carried a sword, 
another a garasa, while many were armed 
with lathis. They came up to the hundh; 
and the man on the elepharit—^who was 
evidently in authority,—called upon the 
watchers to demolish the bundh. They 
replied that their para had not terminated 
and that it should not be demolished till 
the vara was over, when, they said, the 
Nimsar people might demolish it them¬ 
selves. It should be stated that, according 
to the parahundi, it is the right of the 
village below to demolish the bundh of the 
village above directly the para of that 
village has terminated. It would, there- 
foK, Ife within the rights of the Ifimsar 
people to demolish the bundh at Maksud- 
pur when the Maksudpur para was over. 


cede to their request, the elephant was 
directed to the bundh which it proceeded to 
demolish under the orders of its mahuU. 
It trampled down or removed with its tusks 
the bundles of sugarcane and the earth 
forming the bundh and made a breach 
through which the water began to flow. 
The flow' of water rapidly increased the 
breach and the bundh was soon demolish¬ 
ed, the water flowing southwards. In 
consequence of the action of the Nimsar 
people, the Maksudpur peoplcy made a 
small show of resistance. ^ Some of them 
were pursued Uy the elephant and frighten¬ 
ed away. That w'as before it had actually 
demolished the bundh. Othei^ were 
attiicked by the persons who, carried the 
sword, the garasa and lathis. The evi- 
dtmee is clear—and, indeed, the fact can¬ 
not be disputed—that Kunja Singl^ ^d 
Enayet Khan of the Maksudpur peSpe 
were very seriously injured by the sword, 
garasa and lathi blows. After the bundh 
had been demolished and the Maksudpur' 
people had been put to fliglit, the Nimsar 
people dispersed. One of the constables 
Bam Dahim Singh, who was pronounced 
a hostile witness in the Trying Court, 
instructed one of the chowkidar Gopi 
Dusadh—who also appears to have been a 
hostile witness and not being called by 
either side was examined b.y the Court, to 
Indgeja first information. This he did at 
the 'i^ikari Police Station—^three miles 
from Bhaismera—the place of bccurrence. 
In that information, he did not identify 
any of the rioters except Beni Singh who, 
he then said, was seated on the elephant 
with another man whom he could not 
identify. He was, in my opinion clearly 
in error in putting Beni Singh on the 
elephant; and the trying Magistrate has 
given good reason for holding that he did 
this deliberately with the object of shield- 

i\ 
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iDf; Matukdhari Singh. »Tbat information 
was lodged at about 4 a.m. Soon after 
that Matukdhari Singh was undoubtedly 
arrested at his residence, which is not very 
far from' the thana, by the Police ofi&cials 
of their' own motion. His arrest must 
have taken place at about 6 or 6-30 a.m. 
Thakur Singh—the gomasta of Maksudpur 
and Kalyanpur,—distrusted the Tikari 
Police who, he thought, might be unduly 
favourable to the Baj and so to the Nimsar 
people who were tenants of the Baj. He 
accordingly took steps to bring the occur¬ 
rence to the notice of the authorities with¬ 
out the intervention of the Tikari Police. 
He sent Kunja Singh and Enayet Khan to 
the jjiospital and at about 8 a.m. caused to 
be written out the telegram-(Ex. 9)-to the 
District Magistrate of Gaya. In that 
telegraifl he accused all the eight persons 
^^ho are now before the Court other than 
^e two palwans. An information also 
was laid by Kunja Singh said to be of 
mauza Sekaria on 4th October 1914 in 
which he, too, named the eight accused 
other than the two palwans. The conse¬ 
quence vras that all the 10 accused persons 
were put upon their trial with the results 
as above stated. 

As I have said, the learned Sessions 
Judge has fallen into an error both w'ith 
regard to the parahundi and the legal 
rights of the parties. What his precise 
finding is as to the parahundi it is difficult 
to say; but he ap^rently holds that the 
para of Maksudpur had in fact commenced 
at the time of the occurrence because he 
says that they hftd no right to erect^the 
bundh and dam up the water for irrigation 
at all at that time. His reason for this 
appears to be that Noni had not exercised 
its right of taking the water and, there¬ 
fore. the right had in some manner been 
^t to Maksudpur and passed to Nimsar 
w^ had oomm^ced, he c^ys, to erect their 


bundh shortly before the Maksudpur 
people commenced to erect theirs. I fail 
to see how the waiver by Noni, if there 
was such a waiver, of its right to erect a 
bundh and take the water for its para 
could possibly affect the right df Midcsud- 
pur as between Maksudpur and Nimsar. 
The Maksudpur people were undoubtedly 
entitled to take the water before the 
Nimsar people. They had, therefore, the 
right to erect their bundh and have their 
para completed before the Nimsar people 
could insist on having the channel opened 
for the irrigation of their fields. 

The learned Sessions Judge has also 
fallen into an error with regard to the legal 
rights of the parties, which the counsel for 
the accused did not attempt to support. 
The learned Judge says that, in his 
opinion, the riparian owners were entitled 
to the free flow of the water and that any¬ 
thing which stopped that flow amounted 
to a nuisance which they were entitled to 
abate. Therefore, he says, the ’Nimsar 
people were entirely within their rights in 
demolishing the dam erfected by the Mak- 
sudpur people because it constituted a 
nuisance so far as Nimsar was conof^ed. 
It need hardly be pointed out that this is 
not a question of nuisance or abatement of 
nuisance at all. The view also of fho 
learned Sessions Judge entirely overlooks 
the rights of the Maksudpur people, which, 
after all, are co-ordinate with the rights oi 
the Nimsar people and are governed by the 
same system. 

1 am clearly of opinion that the Maksud- 
pur people were vrithiu their ri^tsin erect¬ 
ing their bundh as they did. I also find 
that their para would last until at. leaet 7 
a.m. on Sunday, dth October and that, the 
Nimsar pwitlei .;]^ no ^ht, whatever to 
demolish it ihait hour. * • 

I, then, paM^I^ of the 

question whel^bidr ilb^'^ fact, a riot 
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within the definition of sec. 141,1. P. C. 
Ab to this there cannot be the shadow of 
a doubt. The common object of the mob 
in this case was by means of criminal force 
or show of criminal force to deprive the 
cultivators of Maksudpur and Sekaria of the 
use of water of the Nimsar Pyne of which 
they, were in enjoyment or thereby to en¬ 
force their right or supposed right to the 
said water. That the Nimsar people—the 
mob which came from the south that night 
—^formed an unlawful assembly, there can 
be no doubt. They came with that object 
and they insisted on demolishing the burvdh 
inspite of the remonstrances of the Mak¬ 
sudpur people. Even if the Maksudpur 
para had, in fact, terminated, it would 
still be a riot within the meaning of sec. 
141, I. P. C. But in this case there can 
be no doubt whatever that the Maksudpur 
para had . not terminated when the occur¬ 
rence took place. At the very least it had 
three or four hours more to run. Even 
the learned Sessions Judge does not hold, 
as I read his judgment, that there could 
be any right of private defence in those 
circumstances. I therefore, hold without 
any hesitation that this band formed an 
unlawful assembly and were guilty under 
sec. 147,1. P. C. 

It is also clearly proved that violence was 
used and Kunja Singh and Enayet Khan 
were both seriously wounded by the rioters. 
This was in furtherance of the common 
object and that would render them liable 
to punishment under secs. 324 or 326 read 
with sec. 149 and whoever of them was 
armed with a deadly weapon or with any' 
thing which used as a weapon of offence 
was likely to cause death was also punish* 
able' under sec. 148. They were further 
charged under, sec. 430,1. P, c. , that is to 
say, with ‘Vnischief by injury to works of 
irrigation or by wrongly diverting water. 
The learned counsel for the Crown said 


that he did not pnsss for a convictioit on. 
this charge, as the question of public im-, 
porta nee was the charge of rioting: The 
learned counsel for the accused claimed 
to be convicted under sec. 430. By that 
1 take it that he meant that, if the charge 
under sec. 430 was not established, there 
would be no unlawful assembly and that 
they would be entitled to an acquittal on 
the other charges. That, however, by no 
means follows. There may be an un- 
law'ful assembly and a riot in respect of a 
right which the rioters desire to enforce. 
There cannot be a conviction under sec. 
430 where there is a right or a bond fide 
claim of right. We do not think that we 
need consider the question of a conviction 
under sec. 430 in view of the attitude talken 
lip by the Crown in this case with regard 
to it. " 

1, then, pass to the second question 
to the participation of the several accused 
in this riot. The prinicipal offender is no 
doubt Matukdhari. He is a Circle Ofi&cer 
of the Tikari Baj and a man in authority. 
We are told that he draws a salary of 
Bs. 200 per mensem and has other emolu¬ 
ments which bring his monthly income to 
more than double that sum. It is com¬ 
plained that he has been falsely accused in 
this case, that he was not present and that 
the identification of him as being present 
is wholly insufficient. We have been 
taken through the whole of the evidence 
by one side or the otfier and we think 
that it is proved beyond all doubt that 
Matukdhari Singh was the man on the 
elephant, who was directing the proceed¬ 
ings on that night. He is identified as 
having been there by eight eye-witnessM 
and we see no reason to take a different 
view of the evidence of these men to that 
which was taken by the trying Magistrate, 
It was suggested by the learned counsel tor * 
the accused that they had no proper meanHs 
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of identifying Matukdhari at that time 
because it was said that the face of the man 
on the elephant was concealed in a gala- 
hand or muffler and that the elephant was 
at a very great distance from the Makswl- 
pu^ people who purported to recognise 
Matukdhari Singh. There is really no 
force whatever in this contention. It is 
clearly proved that the elephant pursued 
and chased away from the Pyne a number 
of these eye-witnesses. They were, there- 
fore, at very close quarters to the elephant 
and not, as the counsel suggested, at a 
distande of 75 yards, i.e., on the other side 
of the Pyne. ' .FuHher, it is clear from the 
evidence of Thakur Singh—the gomasta — 
that he had conversations with the man on 
the elephant and that the muffler which he 
is said to have bad on was a galaband or 
comforter wrapped round his throat. It 
may possibly have concealed a portion of 
face: but on that ni^ht the moon w'aa 
full. There was, therefore, ample light 
and ample opportunity for these persons to 
recognise Matukdhari Singh, whom they 
well knew as the Circle Officer of the Tikari 
Baj. He was named both by Thakur 
Singh and Kunja Singh as having taken 
the lead in the attack on the Maksudpur 
people. It was argued for him that when 
Thakur Singh sent the telegram (Ex. 0) 
at 10-30 A.M. he must have known of the 
arrest of Matukdhari and took his cue from 
that and included him among the persons 
implicated. We were taken through the 
evidence bearing on this point by the 
learned counsel for the accused and I may 
say that it is not at all proved that Thakur 
Singh knew of the'arrest when he sent Jbis 
i 'telegram. On the oflntrary, it would ap- 

f from the fact that he was. working 
d the back of the Tikari Police and 
DO cmnmunication whatever with 
, that he could not have learnt of the 
but i^ke to Matukdhari being pre* 


sent from his own knowledge. It is true 
that the evidence with regard to the detec¬ 
tion of Matukdhari when passing the thana 
is not such as the. Court can rely on. 
There was a story put forward by the Sub-, 
Inspector and several of the police wit¬ 
nesses that Matukdhari Singh, when 
hurrying away from the scene of the 
occurrence passed the thapa on his elephant 
at an early hour. He was seen by one of 
the men at the thana who communicated 
it to a constable with the result that he 
w as followed up at once and arrested at his 
residence when alighting or just as be had 
alighted from the elephant. These wit¬ 
nesses have undoubtedly told their story in 
such a W'ay that it cannot be accepted with¬ 
out some corroboration of the fact. The 
learned Trying Magistrate very properly 
rejected their evidence in detail, but he ac¬ 
cepted it as to the cardinal point that 
Matukdhari Singh was arrested by the 
police on their own responsibility at about 
6 or 6-30 A.M. as having taken a part in 
this riot. That fact is proved to demons¬ 
tration and there can be no doubt whatever 
about it. When we asked the learned 
counsel for the accused what Matukdhaii’s 
explanation w'as as to his whereabouts mi 
that night he replied that he was in bed 
and asleep until he was roused in the morn¬ 
ing and was arrested by the police. Now, 
that is not only not supported by any 
evidence but is directly contrary to other 
evidence in the case. Not only have we 
the evidence of the eye-witnesses that he 
was seen at the place of the occurrence 
directed the operatibn but .it is proved con¬ 
clusively by the evidence of Bikoo Misser 
a head-constable of Tikari—that Matuk¬ 
dhari Singh was. a spectator of a play at 
Bahelia Bighaoii.^e night of 3rd-4th, and 
that he was preft^lr at^that play* up* till 
about 1 A.M. be left it 

almost at'-tht'-- w'. tjjia 
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In this ocmnection we may point out that 
the accused declined to make any state* 
ment in the Trying Court. All the ac¬ 
cused denied their guilt and said that they 
' would file written statements. This Court 
has recentfi^ animadverted on this practice 
of filing written statements, which is not 
provided for by the Code of Criminal Pro¬ 
cedure and enables statements to be put 
before the Court as statements of the ac¬ 
cused when such statements are not, in 
fact, drawn up by the accused themselves 
but by their legal advisers or friends and 
are entirely irresponsible. In his written 
statement, Matukdhari does not profess to 
explain what he was doing on that night, 
lie merely says that he was not there, and 
that the charge against him was due to his 
being on bad terms with the Tikari Police. 
With regard to this last statement, it ap¬ 
pears to be incorrect so far as the evidence 
of the Police in this case is concerned. 
The constable Ram Dahim Singh has un¬ 
doubtedly proved hostile to the prosecution 
and given evidence to some extent in favour 
of the accused. Gopi Dusadh the cho'wki- 
dar is in much the same position. 
Taking the evidence against Matukdhari as 
a whole and giving it our most careful con- 
sideration we have no doubt whatever that 
he was the man on the elephant who direct¬ 
ed the proceedings and was, as the person 
in authority, directly responsible for the 
riot. 

With regard'to Beni Singh, it is sug¬ 
gested that he was not there. NoW^ Gopi 
Dusadh in his first information says, that 
there were four men on the elephaiit, that 
is to say, the two palwans and two pthurs 
of whom Beni Singh was one. As J have 
above stated, this appears to be a deliberate 
lals^ood spoken by Gopi Dusadh lor the 
eXfves^ purpose of-^alt^ing Matukdl^ 
Singh. There is, how d^, no. doubt 
everoh ^e etideice thaK«u Singfi^Bto 


is one of the gomtutas of that side, was 
present on that occasion and that he was 
armed with a sword with whkh he struck 
Enayet Khan. His presence there is 
proved by a number of witnesses—the 
same who speak to the presence of Mathk- 
dhari Singh; and w 6 see no reason what- 
ever to disbelieve their statements. We 
think, therefore, that he was a member of* < 
the unlawful assmbly and that he is guilty- vs''. 
under secs. 148, 324/149 and 326/149, I. 

P. C. 



Bahadur Singh, the other gomasta„ 
was admittedly at the scene of the* occur¬ 
rence. He was armed ^th a garasa with 
which he wounded Kunja Singh. His 
complicity is clearly proved and his guilt jin 
the same as that of Beni Singh. ' * 

With regard to Punnit and Kamala, they 
also were admittedly present on ^e occa¬ 
sion as members of the Nimsar bundh^ 
They were armed with lathis and mi 
therefore, be taken to be guilty under secs. 

147. 324/149 and 326/149,1. ’p. C. ^ 

Chhedi, Harekku and Kuldip have//*#* 
been satisfactorily proved to have bejsl^ 
present and to have been members of the 
unlawful assembly. Their compliQity is 
proved by the same witnesses as sp^k to 
the other accused. They are, tl^eipfore, 
guilty under the same sections 9 .S Punuit ■ 
and Kamala. 

The only two remaining acetfiaed* are', 
Noor Kfatm and Mahamad, Jai^the two^>;, 
palwans ot mahuts. ■ It may be noted thafi / : 
they were only sentenced eac)a'to cmi : [ 
month’s rigorous imprisonment. - 1 ^; 
learned Sessions Judge^ad, therefore, aii^ 
juriBaiction> ’- " 
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lOaleutta HIgh Court. 

(Civil ArPKLLaTs.) 
Abdul Karim Moau i. Mia- 
jaxi MUnjt and ora. Afur- 
r4!fidfr oj a part af holding, 
if \alid .. XS 1 

LaU Baldoo Naralti a. Mua> 
aammat Uoohua Chovr^ 
dhunio Jiortgage^Hara* 

' mount limitation Act, 

. L 20- Jtulg authoriteU 
agent—PlMdrr .. an 


REPORTS (dff index). 


Beata of Lord Alverstone. 

Lord Alverstone whose death was cabled out 
to India las# Friday removes another very 
“'^^’e i|gare from the field of law. He was 
Justice of England after the death 
ord Russel of Eillowen in 1900 and before 
he was the Master of the Bulls. His rise 
•e Baf was very rapid and he became 
"ey General in 1885, that is, within 
•^n years of his call to the Bar in 1868. 
this office up to 1900 with a short 

i l892 to 1895. As Sir Richard 
vas the leader of the Chancery Bar 
of the ablest lawyers of his time, 
distinguished members of the 
tlhigUsb Bent scored a blue both in sports and 
A ^ Schooi|B This harmonious development 
» an hadnd 3^ body enabled him to work at 
he j^nch up to the a^e of 70 
within three,years of his re- 
rd CMef Justice from 1900 
I ttOiDj important decisions both 
Bracu Pmtnon, the Court of 
Court Cijthiital Appeal over 
t«)>e fiX8^*|^;|)hilf.;J^^ 



J. P., LC.S., who was Registrar of the CaL 
cutta High Court on its Appellate Side a few 
months before the European War broke out,. nd 
who went home on leave and joined the British 
Army in Flanders. It is announced that he 
died fighting there. He was under no compul¬ 
sion to give up the comfortable berth he was 
holding in India and the handsome salary he 
was drawii^ for the position of a Lieutenant 
in Lord Kitchener’s Army. We convey our 
sincerest condolence to the members of the 
bereaved family and it may be some cons^ation 
to them and his friends to know that his memoiy 
will be cherished with pride by even those who 
were not acquainted with him and that his 
example Will serve as an inspiration to many to 
sacrifice all that they prize in this world four 
doing their duty in the present world struggla 
for liberty and freedom. It is no exaggeratioil ■ 
to say that Mr. Cullis has in his ddath covered 
himself with the glory of martyrdom. As 
Civilian he was a very capable and popu|ij|^;| 
officer and was uniformly polite and . 

to all. Members of the legal profeSi^ii^^ ,, 
ministerial officers of the High Ccnul venii^ 
tained alike a high opinion of him. ‘ ' ,. 

His Lordship the Chief Justice of ^ei^fld 
taking his seat on the Bench^on lost 
morning addressing the Bar mentk>ned the 
death of Mr. Cullis in very sympathetic terms. 

Interpreters on the Side ot the 

Const. 

Babu Trailakhy|i 3,4^, re, 

of an 

High Court' .^aeryiee 

' 'amidst tlm -of ,the 

test ■ Mb. m 'secret 
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Bftxne satiflfttctioii in their work fts their prede* 
cessors'. > It is a well-known fact that the por¬ 
tion of Interpreter on the Original Side used in 
the past to be filled by men who not oi^ dis:- 
charged their duties as Ihte^reters ^ith singular 
abiUty but some of whom were well-known for 
their erudition. For instance, Babu Shyama 
Charan Sirkar. the author of Vywcastha 
Darpan, one of the most authoritative treatises 
on Hindu law. was an interpreter on the Ori¬ 
ginal Side of the High Court. Th® 
members of the profession regret to 
that interpreters of the type of Beni Madhab 
Mukerjee, an erudite Persian and Sanstot 
scholar, or Abinash Chandra Ghose, an ideal 
interpreter who was also a good scholar, nave 
not been replaced since their retirement. 
Senior members of the profession wUl bear us 
6 nt that counsel had never in the pert to ques¬ 
tion the accuracy of interpretation iP Court but 
can it be said that the same is the care to-day / 
We aife always sorry to 
efficiency in any department of the 
We have often wondered why men of the type 
some of whom we have named have not bren 
aelected in recent years to fill such responsible 
positions. As the post of an interprets requires 
both scholarship and technical knowledge in the 
art^of interpretation, such posts w^n they fan 
vacant may^e advertised for in the Government 
Gazette* stating the required qualifications 
and appointments made after trial in 
His Lordship the Chief Justice has already dis¬ 
played a keen desire for reform and we have 
every confidence that during his admimstration 
he will endeavour gradually to remove defects 
wherever they may exist and raise the efficiency 
of the High Court in every way. 


Conspiracy with Alien for act not an ollence 
under Alien law. \ 

On the 28th of October last an apphcation 
was made before the Judicial Committee . ® 
Privy Council in Beechey v. The Kiny in which 
the applicant was convicted of conspiracy by 
the Consular Court of China-Koresa. The 
petitioner is a British subject and was charged 
at Shanghai vrith having conspired with a 
Belgian subject for committing fraud. As^rd- 
ing to Belgian law conspiracy to defraud ip not 
a criminal offence. The ^Belgian subject could 
only be, puBishbd before the Constilai* Cotirt 
under the Belgian law, and the Court had no 
jurisdiction to try the Belgian subject. But 
the British subject was convicted. The Court 
in ch arging the' jury directed that thev could 


not convict Beechey unless they were satisfied 
that his alleged co-conspirator was also gQi^.-« 
in fact, and would have been convicted ifVl!^ 
was a British subject. It was uxged before ^e 
Judicial Committee that obnlpiraoy in English 
law involves the existence of at least two con¬ 
spirators amenable to the English law and 
capable of being jointly tried. It was admitted 
that subject to this qualification one conspirator 
may be tried if the other could not be found. 
But the Judicial Committee regarded the arjgu- 
ment as too technical and rejreted the apfiica^ 
tion as in their Lordships' opinion it did not 
disclose such a failure of justice as would justly 
their Lordships in interfering with the convic¬ 
tion. It seems to us that the direction of the 
Consular (!ourt w'as quite consistent with the 
principles of the English law of cnminal cons¬ 
piracy. In li. V. BrieBcfA East 164, the indict¬ 
ment was against Brisac and Scott. Brisao 
was tried alone and convicted after Scott bad 
absconded. Here too on the sam^ principla 
Beechey could be tried alone. 



Ame 


Rules under Defence of In^la 
Ordinance. 

The Gazette of India of the 11th 
last publishes a new set of Buies under 
the Defence of India (Criminal Law 
ment) .^ct IV of 1915 read with tibe Def 
of India Ordinance, 1915 (IH of 
which consolidates the old Buies wd adi 
new ones for empowering the military 
authorities to have a more effective 
persons, property, communications 
dence, news, etc, for safeguarding 
of ])eace and order and the (' 
country during the pendency 
Though the Buies seem to be so] 
in some respect yet they may 
extraordinary measures whiclb 
not be lightly availed of exce 
military or fivil exigency. Thl 
first place confer power for d 
|>ects by assigning them suitable^ 
imposing reasonable control over 
conduct. When requived they ,jn! 
graphed or their |humb-im] 

The power of rearroh <tonf«iTei 
P. C.. is somewhat and ipo' 

for disposal of articles that may 
such search. • 


and 


to 
Ifore, 
’unnit 


Powers are also taken for tal 
sion of land, bufidings, ro^, 
trie or watar works as alio fair edU^I 
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eic.t for defensive pnif^ses but power is 
t6 tbs Chief Presidency M^istrate and 
me Pisti^ Ma^strateS 61‘awardmg reasonable 
-<j6Sfnpei^tion. Competent military authorities 
maj' al'so require ah;^ person residing in any 
house or land to furnish information regarding 
all goods, animeis, commodities in their control 
therein and Ornish all particulars specified in 
the order. A District Magistrate or Commis- 
siohear of Police may also restrict access to 
public buildings or public places. Navigation 
in territorial waters and rivers and channels 
connected therewith may also be put under 
control and powers of search, arrest and seizure 
are conferred in this connection. Powers axe 
also given to suitable authorities for the pre¬ 
vention of^any letters or other communications 
being brought into or conveyed out of British 
India by any peSuocP for being transmitted by 
pbst or delivered otherwise. OfiScers empower¬ 
ed by Local Government may examine people's 
baggage^ for the purpose and take possession of 
such communications and dispose of the same. 

The photographing of any naval or military 
I^H^without permission is prohibited. The 
pssion of any letters or written messages 
person of any nationality resident in any 
lemy country except through the post is nro- 
'bited. But a person found with any such 
Atl^r or message may prove that be did not 
sevellL or suspect that the letter or message was 
He hjfc|nd6d. Transmission of letters or mes- 
break fw means of invisible or other modes of 
Websterlt^*^ ^ otherwise is also 


operations, the sanction of the Local Govs^- 
ment or the Government of India will be 
required. ’ 


and was 
He -like 
English Be; 
in the 
of his mind 
the' Bar and 
years. He 
tirement. 
to Idl^ he 
in Ihs Xii 
Appeal 
which; 


BNQLISH law .OOT7RT8. 

PBIV7 OOUN^Iil. 
[Appeal from Bengal.] 


Viscount Haldane. 
Loud Parmook. 
Lord Wrenbuet. 
Sir John Edge. 

Mr. Ameer Ali. 
1915, 

16, November. 


Obstruction of military training or 
n enlistment is prohibited; so 
vrtth Government servants or 
ublication or circulation of reports 
ejudicial to public safety or to 
forces or those of the Powers in 
ipicions trespassing on railways 
ear bridges is punishable with 
which may extend to seven years, 
of the Buies for which special 
is not provided therein may be 
prismAnsnt whidh ma^ e^end 
A safegnwrd is provided that 
to talrn oognhmnce oi any offence 
Bul«l are taken 

written b6&^t of the OMef Presi? 
or A XKstridt Magi^rate or a 
pnel aqd only in case of clr> 
vfl^^s iwrrumoius vfhiob up likely 
■ “ safety cet to jeopardise the 
or tihe Allied military 


Akshov Kumar Das 
Sark A R and others, 
Appellants, 

V. 

Bilas Chandra 
Muehopadhva and ors., 
Kespondents. 

Purchaser oj a share at a revenue sale—When 
time begins to run against him—Special leave. 

This was an application for special leave to 
appeal from a judgment of the Calcutta Hi g h 
Court, dated the 11th March 1912. The 
parities were two neighbouring landlords. The 
Kespondents instituted the present suit, claim¬ 
ing some lands on the ground that they were a 
reformation in situ of lands originally for ming 
part of a taluk purchased by them at a revenue 
sale, in 1892. The Defendants pleaded inter 
alia that the suit was barred by hmitation, in¬ 
asmuch as they had been in adverse possession, 
fpr more than 12 years since 1885. 

The Subordinate Judge of Comilla held th«t 
the suit was barred, and his judgment 'Was 
affirmed by the District Judge of Tippe^rab,? ; <Dn 
second appeal the High Court FevmrsO^ 
decision on the ground that the Bespofidsnts' 
contention that time began to run against 
them from the date of their purchase in 1892 
and nol before was well founded. The High 
Court refused to grant leave to appeal to His 
Majesty in Council on the ground that the 
subject matter of the appeal was under the ap¬ 
pealable value. ■ 

Mr. L. DeGrugijher, K. C., (with Mm 
Mr. G. G. O’Ootm^) for the Petitioners sdb- 
luitted that the a||^al' raised a .substantiat 
question of law of g^at |RibliWimportance, sis., 
(he nature and oaCtemt d the interest aksqidred 
by a puidbasfif ef al, a levehue sale 

held under seek ISJtod eS of Land 
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CALCUTTA JIIQH COURT. 

> M— > a—iKw mt npaaMd. 

Civil Appellate Jubibdiction. Before N. B. 
Chattebjba and Newbould, JJ. Appeal 
FROM Appellate Decree No. 1229 of 
1914. ABDUL KARIM MEAN, Plain- 
tiff, Appella^^t v. MIA JAN MIANJI and 
ore., Defendants, Respondents. 24th 
November 1915. 

Conveyance — Holding — Division—Surrender 
0 / a part oj holding, if valid. 

The Plaintiff-Appellant sued to recover pos¬ 
session of the disputed land on the ground that 
it had been surrendered to him by Defendant 
No. 4 who was one of the tenants who held the 
tenure which comprised the land in suit. The 
Court of first instance gave the Plaintiff a 
decree; but on appeal that decree was reversed; 
and the main ground upon which the lower 
Appellate Court dismissed the suit was that the 
tenancy of Ahmed Ali and his co-sharers being 
a joint one there could not be a valid surrender 
of a portion of the holding by one of the tenants. 

There was a division of the lands of the hold¬ 
ing as between themselves. Ahmed Ali used 
k> pay his share of the rent to the landlord 
and being unable to pay the arrears of rent he 
executed a registered document in favour of the 
landlord transferring his interest in the holding. 

Held, that the division of the lands of the 
holding was not binding u|>oii the landlord. 

That even if there could be no valid surrender, 
the deed operated to pass his interest in the 
holding in favour of the landlord. 

The case was remanded to the lower Appellate 
Court for a finding on the evidence whether 
Ahmed Ali had any subsisting right to the land 
in suit at the date when he executed the docu¬ 
ment. 

Bahu Dhirendra Lai Kastgir for the Ap¬ 
pellant. 

Bahu Ramdoyal Dey for the Respondents. 

A- T. M. Case remanded. 


Civil Appellate Jurisdiction. Before Shas 
pcDDiN and Chapman, .TT. Appeal fboi 
Appellate Decree No. .30 of 1913. I^ALi 
BALDEO NARAIN, Defendant, Appel 
lant V. MUSSAMMAT BECHNA CHOW 
^HURAIN Plaintiff. Respondent Is 
Decei:ijbe&1915. 

/fv iiii^ldmitation le 

of 190S), sec, /lO—;Duly authorized agent— 
fieadef. ^ 


On the 26th September ld89, Mussammat 
Tofa Koer executed a conveyance purporting to. 
convey a certain property in the name of Lala. 
Rajbansi Lai. On the 17th May 1896, ^Lala 
Rajbansi Lai executed a mortgage of this pro¬ 
perty in favour of the Plaintiff. Bat sometime 
after the execution of the mortgage, A was re¬ 
corded in the Collectorate as the proprietor oi 
this property. On the 20th March 1907, A 
executed a conveyance purporting to convey the 
property to Lala Baldeo Narain. The suit lat 
of which this appeal arose was a suit brought 
upon the mortgage bond executed by Lala Baj- 
baiisi Lai in Slay 1898. Lala Baldeo Naraiik 
and A were made parties to the suit on the 
allegation that the mortgagor Lala Rajbansi Lai 
in order to defeat the Plaintiff fraudulently pro¬ 
cured the registration of A’s name as the {Xt>* 
prietor of the mortgaged property and with the 
same object subsequently fraudulently procur¬ 
ed !i fictitious conveyance by A in favour off 
J.uia Baldeo Narain. The suit was contested 
by Lala Baldeo Narain alone. He Aontested 
the baud fides of the mortgage, alleged that he 
was the owner of the mortgaged property and 
that the mortgagee never had an'^ title 
f.ro|)erty; he also contested the allegatiQj 
payment which the Plaintiff had 
order to save his claim from limitation. 

Baldeo Narain was defeated upon all th€ 
points. He then appealed to the High Co« 

A sum of Rs. 186 was lying in deposit 
credit of the mortgagee and this^depos 
M ithdrawn by one Madan Behary Lai ^ 
at the time the pleader of the m^ 

Ks. 06 out of this sum was paid by the^^ ^ 
pleiider to the mortgagee in dischaj^fore, 
interest due upon the mortgage bondy ^unnit 
gagor was present when this payme' 

Held, that when the Appellai 
(leci.sion of the Court upon the 
title to the mortgaged property, 
to him to ask thf second Appellatl 
aside the order directing him to ' 
of litigation which he invited. 

Joggeswar Dutt v. Bhuban Moht 

L. R. 32 Cal. 426), teiexfed to. 

That from tho cimumstance, thf 


feed are 
Athe two 
3ted that 
to one 
The 
are, no* 


held to b^yui 
meaning « 
make the 
Bahu 

pellant. ^ 

Babu 4i^endfa Ohiin 
pondents^, 

A. T. M, 



enthorized 

ritat 

of tnt 
f$e for 

, V 

oee for 


fenee/ 



YOL. XX.] 


THE CALCUTTA WEEKLY NOTES. 


137 


Defutx Legal Bemembbanceb, Behab and 

think, be held to have been members of the 
unlawful assembly in the act in which they 
undoubtedly took part by directing the ac¬ 
tion of the elephant in destroying the 
hundh. 

Wp accordingly set aside the order of 
acquittal in the case of all the 10 accused. 
Matukdhari Singh is convicted under secs. 

147, 324/149 and 326/149, I. P. C. and 
sentenced under sec. 147 to a fine of 
Ps. 2,000 or in default six months 
rigorous imprisonment. Beni Singh and 
B|iihadur ^ingh are convicted under secs. 

148. 324/149 and 3!ij6/149, I. P. C.. and 
-are each sentenced under sec. 148 to nine 
Ibonths rigorous imprisonment. Chhedi, 
Punnit.^Harakku, Kamala and Kuldip are 
convicted under secs. 147, 324/149 and 
326/149, I. P. C., and sentenced each 
unde^ sec. *147 to six months rigorous 

isonment. We pass no separate sen- 
under secs. 324/149 and 326/149. 
oor Khan and Mahamad Jan are convict- 
under sec. 147,1. P. C., and sentenced 
to one month’s rigorous imprison- 

sevei“^ 

break ^ concur in the con- 

Websternfsentences and think that the 
and was one against all the accused. 

He like 
.English Be_ 
in tlw Scho^ 
of his mind 
the' Bar and 
yeans. He 
tirement. 
to 101$ he 
in the Xii 
AppeiH a; 
which 

®nu 


Appeal allowed; 
Acquittal set aside. 

|bI7T OOUNOIL.3 

)M THE Chief Commissioner 
jfAjMBE-MERWARA.] 

Ildanb. 1 Thakdk Umed 
|. Singh, and a nr., 
Api^Ilants, • 

■I ' 





^ - 


Orissa ©. Matukdhari Singh. 

art’/ hy guardian ad litem f f a minor party — Ap¬ 
plication lot order of re'erence assented to by 
guardian but not signed by Aim—Proceedings if 
valid—Decree upon award — Revision — Review — 
Sees. 114 , lift- 

Sec. I of Sell, li !.o the Civil Pi^cedwe 
Coda docs not rcyuire. that the application 
in tvrifiiKf for an order of reference should 
of necessity be signed by the parlies to the 
suit tcho have agreed to refer the matter 
in difference to arbitration. 

Where one of the parties to a suit being 
an infant the agreement to refer was sign¬ 
ed by the adult parties und by the guardian 
ad litem of the infant, and the parties then 
appeared before the Trial Judge and, pro¬ 
ducing the agreement, applied for an order 
of reference in the presence of the guar¬ 
dian ad litem and with his assent, 

Held— That the fact that the applica¬ 
tion teas nut signed hy the guardian ad 
litem did not invalidate the proceeding. 

This was an apf.eal from a judgmei^t of 
the Chief Commissioner of Ajmer-Mer- 
wara, dated 23rd May 1012. 

The tacts of the ca-se suffiriently appear 
from their Lordshijis’ judgment. The 
Trial Judge made a decree in tcTUis of the 
award, under the ju’ovisiotjs of sec. 16, Sch. 
II, Code of Civil Procodure, 1908. The 
Iles}X)iidents applied to the Cliief Com- 
mis.sioner under sec. 115 of the Code to 
revise the said decree and order and to 
set aside the auard. But the Chief Com¬ 
missioner dismissed the application and 
held thill there was no irregularity or 
illegality of the Trial Judge such as would 
justify 1C visional interference. The Res¬ 
pondents thereuiMjn applied to the Chief 
Commissioner to review his judgment on 
practically the same grounds which had 
been urged before, and the Officiating 
Chief Commissioner, in the absence of the 
permanent Cbiel^ Com who had 

gone on |teave»|ppard the said application 
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Thakuh Umed Singh r. Eai Bahadur Skth Somiaq Mal Diiadha. 


and allowed it. He made an order set¬ 
ting aside the whole of the arbitration pro¬ 
ceedings and remanding the cause to the 
Trial Judge to hear and to determine the 
same according to law. 

Hence this ap])eal by spticial leave. 

Mr. lihuyti'iiuilin Dube for the Appel¬ 
lants submitted that the decree of the Trial 
Judge made under se<’. 16, C’l. ‘2, Sell. 
TT, of the ('ode of Civil Procedure was 
final, and that no a]»peal lay from that 
decree except in so far as it was in excess 
of or not in aceonlanee ith the award. 
There was neither a})|)eal nor revision 
allowed by the ('ode. lieliancc was 
placed on Ghulaui Jilaui v. Muhamunul 
Hussain (1) and Hansraj v. Sundur Lol 
( 2 ). 

In any case the Officiating Chief Com¬ 
missioner had no jurisdiction to ivview his 
predecessor’s judgment under sec. 11 i aiul 
Or. 47, cl. 1, of the Jst Schedule of the 
Code. No di-KCOv'erv of new and iini>or- 
tant matter or evidence was alleged, niueh 
less proved. The minor's guardian was a 
party to the agreement of reference and 
was actually present in Court when aj)])Ji- 
cation to the Court was made to refer tlie 
matter to arbitration. Sec. 1. Sch. 31, 
only required a written application (vvJtieh 
was filed here). It did not provide that 
the application must be signed by all the 
Afjplicants. 

(Their Lord.ships intimated that they 
did not wish to hear counsel any further.) 

Their Loiidshh’s’ Judgment w’a« deli¬ 
vered by 

Viscount IIald.we.— In this An|)cal 
the quo.stion is whether the Officiating 
Chief Commissioner of Ajmer-Merw'ara 
has properly set aside the aw-ard in cer¬ 
tain^ arbitration proceedings. The Res- 
• * II) L. n. M 1 . A, 61 ; B. 0 . fl c. w. N. aaa 

lisoi). 

(2) L. B. 85 I. A. 88 »t p. 97 ; b. c. 16 C. W. 
N. 686 (1908). 


pondents had brought a suit to recover 
from the Appellants Its. 88,320 alleged to 
be due under a mortgage. The Appellant 
first on the record is the father of the 
second Appellant, who was at the lime of 
the proceedings a minor. The Trial 
Judge a.25pointed one Bhur Singh guardian 
ad hlem of this minor Aiqiellant. Before 
the trial came’ on all the parties entered 
into an agreement to ro.rer the questions 
in di.sf)ute to two arbitrators and, in the^ 
event of these differing, to an umpire. 
The agreement was signed by’ the Ap¬ 
pellants and Ilos 2 )onjj;ent^ (!ach with his 
own hand, exca'pting in the case of the 
minor A/»pellan1. on whose behalf it was 
signed by the guardian ad litem. The 
jiartie.s ap]a'ared before the Tria^ Judge 
ami produced the agreement and ajqdied 
for an ordci’ of-reference. Tke guardian 
ad litem was present in Court ami w^ , 
])arty to the apjdication. The 
Judge tbe,reu[K)rj made an order of refer|| 
ence. The arbitrators differed, and 
parties then eoiicurred in an apjilicat 
to refer the dis])ute to the. umiar^^joid 
au order was made accordinglj^'J^'Thc 
urrifure made an award allowing Bes- 
pondents’ claim to the extent of l/;^37,510 
only. This award was tiled^,^ Court. 


The Respondents, being diss 
it, a))])lie(l to the Trial Jud 
provisions of sec. 3.5 of the 
dule-;^pf the Code of Civil Pr 
to s^t the award aside. The' 
refused the application. He 
the parties to the suit, in 
guardian ad litem, -had been 
parties to the application, and f 
there was no ground for the 
made on the merits to the awa- 
order was made under sec. 

Second Schedule to the Code 
ferred to. This section provides thi 
“(1) Where the Court sees no oause 


fied with 


lij under the 
IPeond, Sche- 
l;dnre. BK)8,. 
I'rial Judge' 
-Wthat all 
ing the 
nsenting 
her that 

*i)iecti(m.8 
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mit the award or any of the matterB referred 
to arbitration for recon&ideration in manner 
aforesaid, and no application has,been made 
to set aside the award, or the Court lias 
refused such application, the Court shall, 
after the time for making such application 
has expired, proceed to pronounce judgment 
according to the award. (2) Upon the judg¬ 
ment so pronounced a decree shall follow, 
and no appeal shall lie from such d<*C!ree, 
except in so far as the decree is in exce.s8 
of, or notin accordance with, the award. ’ 


The Hespondents then prt'sented an ap¬ 
plication to the Chief Commissioner under 
see. 11.5 •of the Code of Civil I’mcediire. 
This section ptyivid^s that :— 


“ The High Court may call for the record 
of any case which has been decided by any 
Court ^bordinate to such High Court, and 
in whimi no appeal lies thereto, and if sucli 
subordinate Court appears («) to have exer¬ 
cised a jurisdiction not vested in it by law, 
to have failed to exercise a jurisdiction 
Hpn^sted, or (r) to have acted in the exercise 
PToiits jurisdiction illegtilly or with material 
; irregularity, the High Court may make such 
sTprder as it thinks lit.” 

tI Commissioner dismissed the 
lie held that the fxiint taken 
lication to the Court for refer- 
ration was not vsipfned by the 
in cm, was not a good one, 
d to the fact that tho agree- 
.vas signed by all parties con- 
rcover, he thought that it was 
r or his guardian, and not for 
ts, to raise such an objection, 
that even if an agreement or 
entered into on behalf of a 
ut the leave of the Court was 
nat alLparties other than thtf 
did not make it necessarily 
the minor. As to the meriCs 
>inion that there was nothing 
made for the Applicants, the 
indents, based oh misconduct 
gularity on tt»e part of the arbitrators 
umpire. 


The lles^xmdents then applied to the 
Court of tho Chief Commissioner for a 
review of this order, relying on sec, 114 
of the Code which, subject to such con¬ 
ditions and limitations as may be prescrib¬ 
ed, allows a person aggrieved to apply for 
a review of any decree or order from W'hich 
no appeal is allowed by the Code, and 
relying also on Or. 47 fl) of the First 
Seh<‘diile to this Code which provides that 
he may apj>ly for such review on :— 

“ the discovery of new and important 
matter nr evidence which, after the exercise 
of due diligence, was not within his know¬ 
ledge and could not be produced by him at 
the time when the decree was passed or order 
made, or on account of some mistake or error 
apparent on the face of the record, or for 
any other sufficient reason.” 

These rules are, under sec. 1*21 of the 
Code, to have effect as if enacted in it, 
until altered as the Code provides. 

This application for review was heard, 
not by Sir Filliut Colvin, the Chief Com- 
mis^^ione^, but by iMr. Stratton, who‘ was 
ol’lieiating in bis absence. The Appellants 
were not rcpre.sented on this hearing. 
I'he main point urged was fliat in dismiss¬ 
ing the application for re\'iow the High 
Court was in error in regarding the omis¬ 
sion to sign the afiplk'ation for arbitration 
bv the minor or his giianlian as unimport¬ 
ant, and as covered by the agreement 
which all the jiarlies had signed. The 
Officiating Chief Commissioner acceded 
to the application, and set aside the whole 
of the arbitration proceedings, on the 
ground, apparently, that this error in the 
proc'oedings, though technical only, was 
fatal. The only other arguments before 
him appear to have been-that even if the 
umpire had proper jurisdiction his action 
was ilhigal, Jbecause he opened the case de 
novo, whereas all he had to do was fo con¬ 
sider the points on which the arbitrators 
had failed to a^ree, and becaiiae he had 
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not taken evidence, although he called for 
it. 

Their Tx)rd8hips have had to hear the 
appeal ex parte, as the Respondents, the 
Plaintiffs in the suit, did not appear on the 
appeal, ,but they have examined closely 
the documents and the various judgments 
in the Courts below. They are of opinion 
that the decisions of the Trial Judge and 
of the Chief Commissioner were right, and 
ought not to have been interfered with 
by the Acting (.'hief Commissioner. 

In the first place the Second Schedule 
to the Co<lc of Civil I’rocedurc, which 
provides by sec. 1 that where the parties 
to a suit have agreed that the matter in 
difference shall be referred to arbitration 
they may apply in writing to the Court 
for an Order of Reference, does not require 
that the writing should of necessity bo 
signed. As the guardian in this case was 
in Court and a.ssentcd to the application it 
i.s plain that no injustice has arisen. 
They^ think, tlierefore, that there', is no 
substance in the, technical obje'ction relied 
on. Nor can they find any elefect on the 
face of the award, or any misconduct of 
the arbitrators or umpire, or concealment 
of facts by any of the parties which would 
bring the case within tho.se provisions m 
the Second Schedule which might enable 
the Court to set it aside. They have ac¬ 
cordingly arrived at the conclusion that 
the Acting Chief Commissioner was not 
justified in interfering with the Order re¬ 
fusing revi.sion made by the Chief Com¬ 
missioner. 

They are, therefore, of opinion that the 
apjKjal must be allowed with costs here 
and in the Courts below, and they will 
humbly advise His Majesty to that effect. 

Mc-s-sm. Barrow, liogers and Nevill (ot 
the, Appellants. 

B. I). Appeal allowed with costs. 


lOlVlL APPELLATE JURISDICTION.} 

Appeal from Original Civil 
Jurisdiction. 

No. 61 OF 1915. 

In the matter of 


Sanderson, C. J. 

WOODROFFE, J. 

Muokeujer, j. 
191.5, 

29, November. 


Gobekdhone Seal, 
an Insolvent: • 
Sm. Lakuypria Dasi 

V. 

Sm. Rajkishori Dasi. 

Security for costs—Appeal from an order in in- 
solvenry — Jurisiiiction of Appellate Court—Or. ^7, 
r. 10, Vtvtl Procedure Code (Act V of 1908',—Sect. 
J17 and 151, C. P. C. — Sec. 8 IS) (6), Presidency 
loions Insolvency Act (III o* 19^9) — Practice. 

On an application for security for costs 
in an appeal against a judgment jtassed by 
the High Court in its Insolvency Jurisdic¬ 
tion, it was held that in conformity with 
the previous practice and also ynder sec. 
nr, C. P. C.. and Or. 41, r. 10, C. P. C 
the Appellate Court has power to enteric V 
the application. 



SmsH.v Vi ATI V. .Nagarathua (1) not 
followed. 

On the Util November 1911 one 
dliojie Seal transfei'red his Jrd sharc^ • his 
family dwelling house in favour^... his 
wife Sarbosundary Dasi. Subs(^'jently 
Sarbosundary Dasi transferred 
property to the Appellant. Thef^ ^pellant 
is the mother-in-law of one G-a|^\ h Chun- 
dor Seal a brother of Goberdli6^3 Seal. 

Oa'fthe 27th February 1912 fMj)erdhone 
Seal w’as adjudicated an insolv^j^||||h his 
own petition. Then an applicaV^jH 
made by the Resiiondent who the 
only substantial creditor of the iijp)lvent 
for a declaration th'at the said tt|i^jisfer8, 
were void and inoperative as agai^jt the 
Official Assignee. 

Mr. Justice Chaudhuri held thi 
sale by the insolvent to hia wife 
(1) L L. R. V Htd. lai Itt p. ISa (190 
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fictitious sale and he also held that the 
transfer by Sarbosundary in tlie name of 
Lakh’ypria, the Appellant herein, was a 
fictitious one and accordingly he held that 
both the transfers are void as against the 
Official Assignee. 

From this order Lakhypria appealed. 

On appeal the Respondent made this 
application for security for costs. 

Mr. B. K. Lahiri (with him Mr. K. N. 
Majumdnr) for the Applicant-Respondent. 

Mr. N. Sircar (with him Mr. S. K. 
Chakravarty) for the Appellant. 

Mr. Lahiri. —-This is the only ])roperty 
of the insolvent.* The A])pt‘r.ant is a 
purdanashin Hindu lady without any 
means. The findings of fact are all 
against, the Appellant. ] am entitled to 
get an order for 8('curity for cf).sts. 

Mr. Sircar. —Mere jMJverty is no ground 
||or granting this application. Woodroffe's 
C., p. 1“2.^7 (1st Ed.). This Court 
has no jurisdiction to entertain this apnli- 
cation. TJie only provision under which 
IjSUch an application can ho made is Or. 41. 
(^10, of the C. J'. C. This section is not 
ap®icable in an Insolvency Appeal. 
Rerll^s to sec.* 8, (ii), (6), In.solvenoy Act. 
Ayyar v. Nagnrathua (1), 

Mr^^ahiri .—If the contention made on 
f'he ot^^ side is right, tlum there cannot 
be any^^ler for security for costs in any 
appeal judgments j>a?!sod in the Ori¬ 
ginal Siffi. But according to an estab¬ 
lished |Actice .orders for security have 
made in this Court. There is 
^othin^n the Code to disturb it. On the 
^^hsijjfend sec. 117 of the Civil Procedure 
Code»ake8 Or. 41, r. 10, applicable t(j all 
and gives the*Court ample jurisdic- 
The power of appeal in Insolvency 
is conferred by sec. 8 (2) of the 
Slvency Act and is not‘by virtue of cl. 
'of the Letters Patent. Security for 

(1) .1 U R. 97 Mwl. 191 »t p. 198 (1908). 


costs is ordered for ends of justice and 
every Court has inherent power to order 
it in a proper case. ]'ide sec. 151 of the 
Civil Procedure Code. The Madras case 
cited has never been referred to or followed 
in any reported case. Further ^t refei;^ 
to a Mofussil case and the judgment was 
passed before the present Insolvency Act 
came into operation. 

I’lie Judgment of the Court was as 
follows ;— 

WooDROFi'E, J.—This is an application 
for security for costs in an appeal against 
a judgment passed by Chaudhuri, J.. in 
Insolvency. It i.s unnecessary to recapitu¬ 
late the facts which are set oxit in the peti¬ 
tion. The application is opposed both on 
grounds of hnv and fact. As regards the 
first (juestioii the j)oint is w'hether Or. 4i, 
r. 10, a^jpUes to the case of an appeal from 
an order passed by a Judge in Insolvency 
under Act HI of 1009. Sec. 8 (6) of that 
Act states that an appeal shall lie in the 
same way and be subject to the same pro¬ 
visions as an appeal from an order made 
by a Judge in the Ordinaiy Original Civil 
Juri.sdiction. The question tlien is, does 
the order apj^ly to the hitter case. No 
doubt the case of Shiaa Ayyar v. Naga- 
rathua (1) answers this question in the 
iK'gative. This case was decided prior to 
the i)resent Coth^ and has not been referred 
to nor followed so far as we are aware in 
this (.'ourt where the previous practice has 
been to entert.ain such applications. 
Under see. 117 of the Code its provisions 
apply to the High Courts save as provided 
in I’arts IX and X. I am of opinion, 
therefore, that we have power to entertpn 
and adjudicate this application under 
sec. 117 and Or. 41, r. 10, of the Code. 
This conclusion is in conformity with the 
previous practice under which siic£ appli- 
(1) I. L. R. 87 Jliu). 121 St p. 128 (1908). 
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cations have been adjudicated. It can¬ 
not be reasonably held that this Court 
when sitting in apj)cal from a decision on 
the Original Side is de|jrived of ix)wers 
necessary to an effective jurisdiction ad- 
rt\itfedl.y ^;xistont on the Apjiellate Side of 
the same Court. For, if Or. 41, r. 10, 
does not apply, there is no other provision 
applicable and in such a case it would be 
necessary to invoke the provisions of sec. 
151. On the facts stated in the petition, 
and in particular on the findings of the 
learned Judge there stated, 1 am of opinion 
that security should be required of the 
Appellant. The. Applicant is entitled to 
the costs of this application. 

Sanderson, C. J.— 1 agree. 

. Mookerjee, J.—I agree. 

Mr. J. N. Miner, Attorney for the Ap¬ 
pellant. 

Mr. R. N. Chatterjee, Attorney for the 
"Respondent. 


[OIWL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 261 OF 1915. 


Fletcher, J. 
Richardson, J. 
1915, 

Heard, 10 and 
11, June and 13f 
and 14, July. 
Judgment, 

21, July. 


Choddhdky Sitresscb 
Missbr and another. 
Plaintiffs, Appellants, 

V. 

Musstt. Mohesh 
Rani Mesrain and 
others. Defendants, 
Respondents. 


Hindu Lffw— Widow, oh'onation by, whtn bivd$ 
reverfionBr—RMnqutthwenl tor a oovoitistation — 
Rtlin^quuhmtni oi whole eetaie neeeetary — Wa^ow 
retaining movable and getting hotkenme I nd to 
hold a$ fife estate—Mithila lnw--Famdy arrange-- 
ment-^ Morigagt-deht^ if movable or immovable 
property. 


It may be taken as established without 
doubt that a Hindu u-idoic may relinquish 
her estate and this v'Hl have the effect of 
accelerating the estate of the next rever¬ 


sioner. Further, an alienation by a 
Hindu widow will be valid where there 
was consent of the next heirs and the alie¬ 
nation is capable of being sui>ported by 
reference to the theory of relinquishment 
and consequent acceleration of the interest ' 
of the consenting heirs. But the alierm- 
tion in such a cose must be of the whole of 
the estate. 

Debi Pros.vd CiiowjmrRY v. Golap 
lliiAO.vr (3) referred to. 

The widow is not precluded from obtain- 
tug a benefit for relinquishing her estate. 

Noboki.sH(»rh r. vRh N.ath (4) 
followed. 


Bajkanoi V. Manok.arnika (5) referred 
to. , • 

Vnder the Hindu, as under HnglLsh law, 
a mortgage is treated as personal^or move¬ 
able property, the land being considered a^ 
merely a pledge or security for the i 

hut. , I 

]\'hcrr under a compromise made J 
between the mother, the sisters and M the/ 
immediate male reversionary heir of J • 
deceased Hindu infant governed by fffe 
Mithila school, the whole of the irnfov- 
ablc properly of the deceased was f 'Min- 
quished by the mother M, and thejfvlher 
herself was given the whole of mov¬ 
able property inclusive of certain tPirtgage , 
bonds, artd M gave half of the im movable 
properties to the deceased's ‘rs, and 
the totter and M respeotivelyV^iave 60 
bighas of land to the deceased'si^^her 
with remainder to the respectivff^Qnors 
and their heirs, ^ • 

Held— That, under Mithila the 

movable properties (including the 
gage bonds) had passed by inheritaik '^^ to 
(8) t L. B. 40 0al. 72t:'s. 0. >7 C. 'N. 

721 


(4) I. L. R. 10 Cal. noa, 1108 (1884). 

(6) L. R. 86 I. A 1: s. c. I. L. R. 80 
1 (8) ; 12 0. W. V. 74 (1807}. 




t 
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the deceased's mother on his father's 
death m 


That the life estate in 100 bighas which 
the deceased’s mother got back was esscn- 
iialbj different from the widow's estate 
which she formerly enjoyed and could in no 
way be regarded as a reservation or restora¬ 
tion of the widow’s estate. 


That under the terms of the compromise 
the lady had effectively relinquished and 
destroyed her estate as a Hindu widow and 
accelerated that of M. 

Scmble :—The compromise might be 
supported bs a family arrangement 
between all the parties competent to deal 
with the whole of the property (the 
dauffiiters hariny claimed under a -will of 
their father which had been probated). 


^ This Vas an ap|>eal ]»refeiTe{l on the 
Ig^nd .Jul.y 1913 against tho decree' of Babu 
Batish Chandra Bose, Additional Sub¬ 
ordinate Judge of Zillab Larbhauga, dated 
30th May 1913. 

The material facts will appear from the 
(dgment. 

ir S. H. Sinha, Babus Dwarkanath 
rabarty and Chandra Sekhar Baner- 
jee 1^ the Appellants. 

warkanath Mittcr, Babus Sorashi 
Chara^Mitter, Saileredra Nath Palit and 
Ajend^^ath Dutt for the Respondents. 


TheMuDOMENT OF THK CovHT was as 

foWevim :— 

FMpcHER, J.—This ia an appeal by 
tb^n^aintiffs against the judgment of the 
iea*ed Additional Subordinate Judge of 
Lajahanga dismissing their suit. 

Fhe Plaintiffs are the sons of one Kosab 
User deceased. Kesab was step-brother 
Madhab the father o^ the Defendants, 
^rd party. The Defendant No. 1 is the 
i^idpw of and tha Defendants Nos. 2 to 5 


the daughters of Nunoo Pershad. Misser 
who died on the 18th of Baisakh 1313, 
Nunoo also left him surviving a son 
Nagpswar Pershad. He died childless on 
the 24 th Bbadro 1313. 

The plaint in this suit alleges that on the 
death of Nunoo his son Nageswaf' succeed¬ 
ed to his properties and that on the death 
of Nageswar his mother, tlui Defendant 
No. 1, took the properties. Further that 
the Defendant No. 1 wushiug to benefit her 
daugliters the Defendants Nos. 2 to 5 
cau.sed a false Will of Nunoo to be filed 
before the District Judge of Darbhanga 
by her daughters and that in that case 
Madhab Misser at the instigation of the 
Defendants Nos. 8 and 9 (who are alleged 
to l)c servants of the Defendant No. 1) 
filed a fictitious objection which was re¬ 
ject'd by the Judge. That the servants 
of the Defendant No. 1 knew full well (the 
word is given in the translation of the 
plaint as “ probably ” but this must be 
a mistranslation) that the Will \\as in- 
^alid; so with a view to establislf a per¬ 
manent title in future got a Suit No. 277 
of 1907 instituted by IMadbab for declaring 
the said Will (of vvbicJi Ijotters of .Ad¬ 
ministration with the M'ill annexed had 
been already granted) declared invalid. 
That with a view to de})rive the Plaintiffs 
of tlicir rights the parties to that suit en¬ 
tered into a fraudulent and collusive 
solenama under which the ' immovable 
])roperlit’s described in the Sch. (i) to the 
jilaint and forming a yKirtion of the estate 
of Nageswar I'ershad Misser w’ere given 
to Madhab, the .properties described in the 
Sell, (ii) to the Defendants, 2nd party and 
the properties described in the Bch. (Hi) 
to the Defendants, 4th party. * 

The I’laintiffs further allege that the 
Defendant No. 1 was won over and on 
the 26th of June 1999 executed *a deed of 
reUnquiahm^jit( aiad j^at the Defendant 
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No. 1 is still in possession of the pro¬ 
perties of Nageswar. 

On these allegations the Plaintiffs asked 
the Court to make a declaration that the 
solenavia and baijitama are invalid, null 
and void and are not binding on the Plain¬ 
tiffs and^cannoi prejudice their right of 
inheritance. 

The learned Judge at the trial found 
that all the transactions challenged by the 
Plaintiffs in their plaint as being fraudu¬ 
lent were in fact made and done in good 
faith. 

On opening this appeal before us Sir 
S. yinha, counsel for the A]’pellants 
stated that he did not intend to challenge 
the findings of the learned Judge negativ¬ 
ing fraud. That being so, it is open to 
doubt whether the appeal should not be 
dismissed on that ground. The claim of the 
Plaintiffs to relief in this suit rests solely 
on the allegations of fraud made in the 
plaint. The Plaintiffs having failed to 
establish fraud are not at liberty to pick 
out alldfeations in the plaint which might 
have warranted them in asking for relief 
on some other ground. fHickson v. 
Lombard (1) and Kajcndra Kumar Bose v. 
Gangaram Koyal (2).] 

The material facts relating to the case 
when they are disentangled from the 
allegations of fraud and collusion are 
simple. The deceased Nunoo Pershad 
Misser made his Will, dated the 2l8t of 
April 1906 and wdiich was registered tw’o 
days later. 

Under the terms of the Will Nunoo 
gave the whole of bis estate to his only 
son Nageswar subject to certain bequests 
in favour of his daugliters and other re¬ 
latives. I'he widow, the Defimdant No. 1, 
■took no interest under the Will. 

By cl. 6 of his Will the testator provides 

(l) L R. 1 B. ft Ir. App. R2V 
W I. L. R, 87 Cal, 86d 11910), 
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that if Nageswar died without issue, bis 
four daughters should succeed to his estate. 
As I have already said Nageswar died 
shortly after the testator, a minor and 
without ever having had any issue. The 
learned Judge has observed in the course 
of bis judgment that “it is clear that 
(’lioudluuy Nunoo Pershad had no right 
to make this Will while he and his sons 
(sou?) lived in a joint family.” 

The learned Judge however overlooked 
the fact that the testafor states in his 
Will ‘T have many movable and immova¬ 
ble pro))eries, both ancestra] and self- 
acquired and it is necessary to give to the 
said daughters and tlu'ir heirs something 
out of the said properties a<‘cording to the 
custom of the family.” Theie was? also 
evid«'nc(' hehm- the learned J udge that the 
testator wa.s possessed of self-^acquired 
properties. A person, elaiining under the/ j 
\\ ill, if acting in good faith, might not v 
reasonably supixjse that there were pro¬ 
perties of the ti'stator which passed unddr 
the terms of his Will. Next the three V 
adult daughters of Nunoo apjdied to th*r 
District Judge for grant of Letters of 
ministration with the Will annexed. ^ 
application was opjxised by 
.Misser wlio was tlu'^n the sole reversjj^iory 
heir. A perusal of the Order-Sheej(l!(^^^ the 
le.irned District Judge shows his 

<q>position was genuine and stfc^ huous. 
n.’he Letters of Administration weffl' issued 
to the three adult daughters of tnr*.testa¬ 
tor on the 3rd of October 1907. ^ 

On the 11th of August 1907--thaM||^be- 
ffire the grant of the Ijetters of Adnlnds- 
tration—Madhab institpted a regularViuit 
asking for a declaration that NageJw'ar 
took the whole of the projierties on »e 
death of Nunoo Ijy right of survivorslMl^ 
and alternatively if Nageswar- cam a 
possession of the properties under the Wilffi 
for a declaration that Nageswar took Anlf 
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absolute interest under the terms of the 
Will. ■ This suit came on for trial and 
after the trial had proceeded for several 
days the parties came to a settlement. 

On the 22nd of February 1909, the 
parties filed the petition of coinj^romise in 
Court and on the next day the suit \^’as 
de<’re*ed in terms of the compromise. 

By tlie <*ompromiso the property was 
dealt with as follows :— 

(u) The wliole of th<“ properties were 
deemed to be the estate of Nageswar. 

(6) Tlje movable properties were declar¬ 
ed to be'the aljsolyte property of the De¬ 
fendant No. 1.' 

(c) The Defendant No. 1 rolimpiished 
in favour t)f Mudhab her widow’s estate in 
the wiiole of the immovable property. 

(d) Madhub granted to the daughters 
of Nunoo half of the immovable properties. 

miliyic) Madhab grantexl to the Defendant 
1. 59 bigha.s of land for her life with 
remainder to Madhab and his heirs. Simi¬ 
larly the daughters of NuiKKr granted i-o 
le Defendant No. 1 another .’30 highas 
remainder to the daughters and Iheir 
h^ 

Tl|fe other terms of the compromise are 
not imti'rial and have not been referred 
to onll^ie hearing of this appeal. The 


terms 
effect t J 
the part: 

The 
behalf 
questio, 
mise 

Tl 
Hia 
esta 
w. 


the. compromise have been given 
deeds executed by and between 


argument addressed to us on 
the Appellants turned on the 
as to whether or not thp compro- 
valid and binding, 
cases dealing with the power oj a 
widow or mother to deal with the 
of her deceased husband or son to 
she has succeeded as heiress are 
QiAerous. It is not neoessary for us to 
through the long list of authorities as 
<Y have all been considered by a Full 
«f this Court ip the case of Pebi 


Prosad Chowdhury v. Golap Bhagat (3). 
In that case all the earlier authorities wore 
reviewed. First it may be taken as estab¬ 
lished without doubt that a Hindu widow 
may relinquish her estate and this will 
have the effect of accelerating thg estate 
of the next reversioner. Further an alie¬ 
nation by a Hindu widow will be valid 
wheie there was a consent of the next 
heirs and the alienation is capable of being 
supported In reference to the theuryof re¬ 
linquishment and consequent aweleratiou 
of the interest of the consenting heirs. 
But the alienation in such a cose must, 
be of the whole of the estate. 

The authorities, however, appear to 
show that the widow is not ))reeluded from 
obtaining a benefit for relinquishing her 
e.state. As was observed by Garth, C. J., 
ill th.‘ <’ase of Nohokisliore v. Hari Nath 
{1> : '■ But there is no concealing the fact 
that although such a relinquishment may 
he n-ade by a widow in jierfect good faith 
and even under such circumstances as to 

a 

ht' a meritorious self-sacrifice it is never -1 
thelcss possible and indeed it not unfre- 
(pieutly liapyiens that a widow who is 
anxious to turn 'her husband’s estatfe into' 
money may arrange with the next heir of 
her husband for the tinu* being to alienate 
the estate to some third person for their 
mutual benefit. I'hey may both share in 
the profits of such a transaction, and it 
.sometimes hapjiens that in this way the 
estate is alienated from the husband's 
family so tliat the person who would be 
the next male heir at the widow’s death 
is \ irtually deprived of his rights. But if 
it once established as a matter of law 
that a widow may relinquish her estate in 
fai our of her husband’s heir for the time 
being it seems impossible to prevent any 
alienation which the widow and ^he next 

,8) I. !.« JR, AC c«), 7ai ; 8. o 17 T. N. 

701 

(A) I. u a to Ca). itoo; Boo uosa). 

49 
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heir may thus agree to make. And it 
seems equally impossible to deny that for 
a long series of years this Court has treat¬ 
ed and considered such alienations as law¬ 
ful.” The latter part of this statement 
was appjjoved of by the Privy Council in 
the case of Bajrangi v. Manokarnika (5). 
In the present case the compromise was 
challenged on the following grounds :— 

First, it was said that the deed of re¬ 
linquishment (Ex. H) executed by the De¬ 
fendant No. 1 pursuant to the terms of the 
compromise does not include a house at 
Nadat. But the learned Subordinate 
Judge remarks that there is no evidence 
to support this argument. It is further 
to be observed that Ex. H was intended 
to apply to the whole of the immovable 
properties and in the schedule there Is 
mentioned a property at Nadat which may 
be the house that is alleged to be there. 

Next, it was objected that the whole of 
the movable properties had been given to 
the Defendant No. 1. But under the 
Mithila law the widow takes an absolute 
interest in the movables f Birajun Koer v. 
Lachmi Narain (6)]. A further point was 
raised‘under this head, namely, that the 
Defendant No. 1 was given absolutely the 
mortgage bonds. It was argued that 
under the terms of the Transfer of Pro¬ 
perty Act a mortgage is immovable pro¬ 
perty. But even if that be so, the Trans¬ 
fer of Property Act does not regulate the 
right of a Hindu widow or mother to suc¬ 
ceed to the estate of her deceased husband 
or son. Under the Hindu law, as under 
the English law, a mortgage is treated as 
personal or movable property, the land 
being considered as merely a pledge or 
security fur the money lent. Further it 
is trf> be noticed in tlu; 4th scjhedule to the 


, (t) L. R. S& I. A. 1 ; i, 0 1. L. R 80 

1 (11*); JSC. W. K. 74 (1007) 
j[«) I, h. tk lu C»l, (1184). 


plaint the Plaintiffs treat the mortgages aa 
movable property, the two decrees men- 
tionj'd in the 4th schedule being decrees 
on mortgages. The clause of the com¬ 
promise that was most strongly relied on 
was cl. 6 under which Madhab and the 
daughters of Nunoo respectively undertook 
to give to the Defendant No. 1, 50 bighas 
of land. It is argued that under this clause- 
the widow’s estate in a portion of the pro¬ 
perty remained. This however, in my 
opinion, is not so, in one case the 60 
bighas was given to the Defendant No. 1 
for her life with remainder to Madhab and 
his heirs and in the other case it Was 
given to the Defendant No. 1 for life with 
remainder to the daughters of Nunoo and 
their heirs. This can in no way be con¬ 
sidered as a reservation or restoration of 
the widow's estate that the Defendant 
No. 1 formerly enjoyed in the propert; 


i(i 


The life estate in the 100 bighas is essei 
liallv different from the widow's estate 
vvhk h th(* l^cfendant No. 1 formerly en- f. 
joyed. For example if a case of legaj/ 
necessity arose the Defendant No. j,'* 
would not be at liberty to mortgage /"tie 
100 bighas and the course of succa^ion 
thereto is different to what it woul^’have 
been if the Defendant No. 1 had j^ained 
her estate as a Hindu widow,. ^ 

I think that under the ternj^' of the 
compromise and the deed of i^^nquish- 
menl (Ex. H) the Defendant N<’ 1 effec- • 
tually relinquished and destrc^.ed her 
estate as a Hindu widow. That 
having regard to the decisions me^ioned 
above the parties were ^t liberty t«|tia^e 
any bargain they thoyght fit for thfidivi- 
sion of the property. 

I may further mention that I comMer 
that the compromise might be suppol^l^ 
as a family arrangement between all 
parties competent to deal with the wl 
of the property, namely, the daRgbtere wl 
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claimed under the Will on the one hand 
and the Defendant No. 1 and Madhab the 
sole I’ev'ersioner on the other hand. On 
the principles laid down by the Privy 
Council in the case of Khunii Lai v. 
Gobind' Krishna (7) the compromise in 
this case would be binding as acrknowledg- 
ing and defining the antecedent title in 
the parties. 

In the result the present appeal fails 
and must be dismissed with costs. Two 
• sets of costs are allowed, one set to Dr. 
Mitter’s client and another set to Babu 
Sorashi <I!haran Mitter’s client. 

ItiCHARDSOif* J.«-I agree. 

Appeal dismissed. 


tC^VlL APPELLATE JURISDICTION.! 

Appeal fhom Ohiginal Decree 
No. 248 OF 1911. 


‘iA^HARFUDDIN, J. 
Pik»xB, J. 

'V 1915, 

U Heard, 

25, February 
^.and 2, March. 


Hancman Persad 
Thakuu, Plaintiff, 
Appellant, 

V. 

Jadukandan Thakur 
and anr., Defendants, 
Respondents. 


Augment, 

'^lO, March. 

Ciw^ Procedure Code (Act To/ 1908), $ec 66 — 
5uil lllbr«'Ov«r propertjf from certified furch’ter, 
allied benamdAr, $f lire where real purch ear 
wae pu( ^d-'POfMM'on and wat later on di$po$tessed. 

Sec. \/6 of the Civil i Procedure Code 
aims at discouragimj benaini purchases at 
.execution sales by rendering the real pur- 
ohasfiT helpless if he is cheated by his 

benamdars. 


To allow the real purchaser to sue his 
benaipdar on the fact of possession would 
be toMefeat the objeht of the section. 

Sasti Chaban Nandi v. Annapurna (1) 

doubted. 

17) L L. B. tS All. 856: to. 15 0. W. N. 545 
‘ imi). 

. at X» L. & at Oil. 69» ( 1896 ). 


Bish.an Dial v. Ghaziuddin (2) ap¬ 
proved. 

Tliis was originally Title Ajipeal No. 152 
of 1910 preferred on the 8th July 1910 in 
Ihe Court of the I )istricl .ludge of Muzaffur- 
pore against the decree of Babu Prasanna 
Kumar (iupta, Additional Subordinate 
Judge of Zillah INluzzaffurporc, dated the 
•list of May 1910 and was transfernid to 
the High Court by an order of Mookerjoe 
and Carnduff, JJ., made on the 19th June 
1911. 

The facts of the case material to this 
r('|K)rt will appear from the judgment. 

Mr. Caspersz and Babu Gonesh Dutt 
Singh for the Appellant. 

Babus Umakali Mukerjee, Lakshmi 
Narain Singh and Baidyanath Naraitt 
Sintfh for the Resixjndehts. 

The Judgment of the Court was as 
follows :— 

CoxB, J.—This appeal arises out of a 
suit for recovery of possession of certain 
land that was sold in execution of a ‘decree 
against one Harnandan Thakur in May 
1900. It was purchased ostensibly by the 
Defendant, Jadunandan Thakur. The 
Plaintiff is the heir of one, Rajbati, the 
sister of .Tadimandan, and his case is that 
Jadunandan purchased the property with 
Rajbati’s money and on her behalf, and 
that she remained in possession till her 
deatii jii January 1906, since when the 
Defendants are in possession. The 2nd 
Defendant is said to have purchased a por¬ 
tion of tlie ])roperty from Jadunandan in 
June 1904, in full knowledge that Jadu- 
nandaii was merely a farzidar. The 
defence is that Jadunandan bought the 
property himself. 

The Subordinate Judge has dismissed 
the suit, holding that it is barred by sec. 
66 of the Code, and alw that Jadunandau 
(9) I « AU,m090i). 
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was the real purchaser. The Plaintiff 
appeals. 

Against Shia Thakiir, the 2nd Defen¬ 
dant, the Plaintiff has, in niy opinion, no 
case whatever. There is no evidence 
worth a inoinent's consideration that Sliia 
had an5^ reason to think that Jadunandati 
was not the real ])urchaser. Bliaya Singh, 
8.11 important witness for the Plaintiff, 
admits that Shia Thakur has been in pos¬ 
session since his purchase, w'hich was U 
years before Kajbati’s death. Dearned 
counsel contended that Kajbati being a 
purdanashin, could not be estopped from 
pleading that the ostensible owner was not 
the true owner, unless it was shown that 
everything had been exjdained to her. 
This reenis lo me an untenable contention. 
To accept it would be e(|nivalent to hold¬ 
ing that. tht)iigh a pundiaser is not bound 
to enquire wlu'ther bis vendor is the 
benamdar for another man, he is bound 
to ascertain whether or not he is the 
henamdar of a noman. This is evidently 
unreasonable. 

As regrinls .ladiinandan .1 feel no hesi¬ 
tation in holding that the suit is barred by 
sec. 06 f»f the Code, and therefore need not 
examine the question whether .ladiinandan 
was or was not the real fmrehaser. But I 
inav s.'iy that 1 incline to the belief that 
the Subonbnate .Judge's view of the facts 
is correct. Beamed counsel has subject¬ 
ed the Defendant‘s ease to powerful criti¬ 
cism, but clearly the w bole burden of proof 
rests on the Plaintiff. Tt is argued that 
there is a diserepaney between the De¬ 
fendant’s p’eading and his proof. In the 
first he asserts that ho hought the property 
himself, whereas in his evidence he says 
that he obtained the money from his 
brother with wlioiu he lives in commen- 
sality. I'his does not si'ern to me of very 
much itn|>ort,ance especially when it is re¬ 
membered that the Defendant’s case is 


that the sale certificate is conclusiye. It 
is contended also that as Jadnnandan was 
Bajbati’s Mukhtear, the bm'den of proving 
the good faith of all transactions between 
them rests on him. But it is open to doubt 
whether the power-of-attorney authorised 
Jadnnandan to jiurchase property for Raj- 
bati or to manage her estates, and in any 
case we have not lo decide w'hat was the 
character of a transaction between them ; 
but whether there was any transaction 
between them or not. No real explana¬ 
tion has been given why Kajbati should 
want to buy this property which is many 
miles away from her h^me. It can hardly 
have been with a view to enrich the estate, 
because that had to descend to the Plain¬ 
tiff with whom slie had quarrelled. The 
reason assigned in the evid<*nee, namely, 
thal she wanted to restore H to the judg¬ 
ment-debtor who was her kin.sihan, w'oiil4 
have appealed with equal strength to j 
brother Jadunandan. ^ 


.\s I have said, however, the suit is, in 
my opinion, barred by .sec. 6(i of the CodeJ 
w hich lays down that no suit shall bemaj^ 
1oine<l against any jierson claiming ^'de 
under a purchase eertitied by the P-oijp on 
the ground thal the purchase W’as n^e on 
hc'hall' of the Plainliff or on h^alf of 
some one through whom thejPhiintiff 
claims. Now here the Defeiwmt cer¬ 
tainly claims under a certified^purchaae 
and the suit is based on the ground that 
the nurchasi.' was made on behalf of the 
Plaintiff’s pre<le<resHor-in-interest. Learn¬ 
ed counsel contends that the Plaintiff also 
sues on the ground that Kajbati remained 
in possession till her death and relies on 
the decision in Saati Charan AtJmK v. 
Annapurna (1) which certainly is^ii his 
favour. 

If the decision quoted is correct, it 
a very serious inroad on the section, and 
( 1 ) I. L. B. 28 c«l. 6 PB (1806). 
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indeed I do not think it would be going too 
•far to say that, if it is accepted, the section 
is for all practical intents and purposes 
repealed. The section is clearly aimed at 
benami purchases at execution sales. We 
have no need of a specific provision of 
law that a suit against a real purchaser, 
based on a false allegation that he is a 
bcnamdar, must fail. The clear inten¬ 
tion of the section is to stop benami pur¬ 
chases by making it im]>OHsible for the real 
. owner to question the henamdar's title. 
It is .sometimes said that the Legislature 
cannot have intended to enable fraud to 
be practised. .Buf' 1 cannot attach any 
other rnpfining to the section than this, that 
it aims at discouraging bcnainis by render¬ 
ing tpe real purchaser helpless if he is 
cheated by his bcuanulars. 

Now if the vieu taken in the case cited 

^a bove is cftrre<’t, namely, that the veal jnir- 

iHMaser can base a suit against his benam- 

^ (far on the fact of possession, it is evident 

: that the section at once loses all its efl'ect. 
♦ 

The purcha.se l>eiug c.t hypoihrfti a heimmi 
.'^' purchase, the real purchaser would natural¬ 
ly, get possession in every ease, so that the 
only cases iti which the section would be 
of any practic*al use would be those rare 
instances, in which the {xirties quarrel 
immediately, even before possession is 
delivered. It can never have been the in¬ 
tention of the Legislature to enact the sec¬ 
tion for this limited purpose. 

I agree with the decision in Bis^mn Dial 
V. Ghaziuddin (2). It is not necessary 
however to refer the decision in Sasti 
Charan Nandi v. Annapurna (1) to a Pull 
Bench because the present case can J>e 
distinguished, as the Trial Judge has point¬ 
ed out, though it must be conceded that the 
distinption is somewhat unreal. Heading 
para, 7 of the plaint it cannot be disputed 

(3) I, t. B. 98 AU. 170 (1801). 

(1) 1. L, R. n'Oftl. too ( 1800 ). 


that this suit was brought ‘ ‘ on the ground 
that the purchase was made on behalf of 
some one through whom the Plaintiff 
claims.” 

The appeal fails and must be dismissed 
with costs. Defendant No. 2 is entitled 
to sef)arate costs. • 

Sharfuddtn, J.—I agree. 

fin the memorandum of appeal we are 
informed that the value of the appeal has 
been put down as Rs, 2,249-8-6 which is 
it mistake for Ks. 6,005.] 

Appeal dismissed. 


[CIVIL APPELLATE JURIBDIOTION.] 

Appeals from Appellate Decrees 
Nos. 2902, 3624 to 3627 of 1912. 


N. R. (Uiatteiuea, J. 
Hoe, j. 

1915, 

Heard, 16, August 
Judgment, 

19, August. 


Kbagbnoka Nath 
ClHATTERjBB and 
others. Plaintiffs, 
Appellants, 

V . 

SoNATAN Guha and 
others, Defendants, 
Resjiondonts. 

Part performance, equitable do-.-trine of, if mag 
be hi oke i by $tr.myer to contract—lielinquiikmeht 
of ihxre in tenure mthout registered deed but for 
consideratioii by purckase^' out of posseseixm to 
person hi possess on -Remand order^ scope of. 


Where a permanent tenure having been 
sold in e.tecufion of a decree for rent 
obtained against G, the question teas 
whether C at the date of the sale had a 
subsisting interest in the tenure, so that 
(if he had) certain under-tenures held by 
G u'crc not touched by the sale, and it ap¬ 
peared that C having acquired a share in 
the tenure at an execution sale, had subse¬ 
quently for consideration relinquished the 
share to G who toas and continued in 
possession but no conveyance woe execut¬ 
ed to give effect to Hhis transaction : 

Held (m a suit hf Oie purchaser at the 
rent sale to 0} that though a mere 


k 
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admission or disclaimer cannot operate to 
pass title to property where a conrcyayice 
is required under the law to trar^sfer title, 
here O could have sued C for specific per¬ 
formance of the contract and G could have 
successfully resisted a suit to recover pos¬ 
session by G. 

That by the. application of the equitable 
doctrine of part performance, C was pre¬ 
cluded from setting up any title against G 
and had no subsisting right to the share at 
the date of the rent suit. 

Walsh v. Lonsdale (4), Puchiia T^al 
V. Kunj Behabi Lal (5) and i^roHAMED 
Musa v. Aghore Kumar Ganguli (6) re¬ 
lied on. 

JADUNATH PODDAR V. Kur ]jAL PoDDAlt 
(1), OoDEY Koowur V. FiADOo (2) and 
Lharam Chand Baid v. Mauji Rahu 
distinguished. 

Held— Further, that the purchaser 
though no party to the contract was en¬ 
titled to invoke the aid of this doctrine in 
the same way as a creditor could in 
respect of a contract of purchase made by 
his debtor with a stratiger. 

That a renidnd order by the High Court 
directing a trial upon the issue whether C 
had a subsisting interest in the property 
covered an enquiry as to whether C had 
lost his interest in, the property by the 
operation of the equitable doctrine of part 
performance. 

These were appeals jireferred on the 6tl) 
September 1932, aprainst the decrees of 
Babu Romesh Chandra Sen, Officiating 
Subordinate Judge at Barisal, of Zilla 

(1) 4 C. L. J. SS: a. C. 10 O. W. N. 660 
(1906). 

*9) 16 H. 1. A. 686 (1870). 

8) 16 C. L. 3 . 486 (IRia). 

(4) L R.ai Ch D. 9(1882), 

, <6t 18 C. W. H. 446 (1P1S|. 

(6) R. 42 I. A. 1; a, c. 19 0. W. N. 260 


Guha. 

Backergunje, dated 5th July 1912, revers¬ 
ing the decrees of Babu Promatha Krishna 
Singhii, Munsif, Ist Court at Barisal, dated 
4lh ^Fav 1904. 

1’he facts of the case will appear from 
(he judgment. 

Dr. Hash Behary Ghose, Babus Tara 
Kixhorc Choudhury and Brojo Lal 
Cliakravarti for the Apjiellants. 

Babus Joge.sh Ch. Hoy and Gunada Ch. 
Sen for the Respondents. 

'I’he dUDOMENT OF THE COURT waS aS 
follows : — 

The facts connectpd*wit1i the litigation 
out of which these appeals arise may be 
slated a.s follows :— 

The lands in dispute are included in a 
peiuiaiu'nt tenure called Taluk Kamdeb 
(iiiha aiipertaining to the zeminrj.ary mahal 
.\o. 20'.)J belonging to the Plaintiff-Appel- 
l int. The taluk was sold in execution m 
a I'-iit d(‘cree. and purchased by one Gangs 
(‘haian in 18fi4, who sold it to four per¬ 
sons— IFamsagar, Goknl, Krishnapriya 
nod (’handrakala who were members of the 
Gidia family to ivhoin the taluk belonged 
before the sale under the rent decree. The 
first three mortgaged a 14 as. 4 ge. share 
of the, taluk to certain iiersons who sued 
and obtained a decree upon the mortgage 
and one Chandra Kumar Bose ostensibly 
rmrehased the said share at the sale held 
in execution of the said decree, but it has 
been found that Chandra Kumar was the 
bennmdar of the said mortgagors. The 
fourth purchaser from Ganga (Jharan, viz., 
Chandrakala apjiearB to have had ala. 
10 gs. share in the taluk, which on her 
death devolved on her three sons in equal 
shares, two of whom Ananda and Iswar 
mortgaged their 1 a. 4 gs. share to one 
Kashinath wfiose successors-in-interest 
(who are described in these cases as the 
Chalcravartis and the Kanjibalis) pordiaaed 



VoL. XX.] THE CALCUTTA 

Khaobndba Nath Chattbrjee o. Sonatan 

the said share at a sale held on the 1st 
June 1888 in execution of a decree obtain¬ 
ed upon the said mortgage. These Cha- 
kravartis and Kanjibalis deposited the 
landlord’s fee as required by sec. 12 of the 
Bengal Tenancy Act but it was not accept¬ 
ed by the Plaintiff, as Iswar and, Ananda 
whose interest they purchased or their 
moth(T had not got their names registered 
in the Plaintiff’s sherista. It appears that 
,oiit of the four persons named above who 
purchased the ialuk from Ganga Oharan 
in 1864 only Kamsagar and Goknl got their 
names registered ituthe landlord’s sherista 
and it was from them, that th(> landlord 
used to realise rent for the tenure amicably 
or by igiit. After the death of Kamsagar 
and Gokul the landlord in 1889 brought 
a suit for rent against the four sons of Kam- 
sagar and ^he widow of Gokul and the 
taluk having been sold in execution of the 
decree was purchased by one Chandra 
Kumar Chakravarti on the 17th Marcfi 
1890. Then another decree was obtained 
for rent in 1890 for the j^eriod prior to the 
said sale. Whon execution of this decree 
was taken out, a mortgage (kistibaudi) 
bond was executed by Chandra Kumar 
Chakravarti, Dinamani (widow of Gokul) 
and by three other persons who were 
memebers of the Guha family, viz. , Kasik, 
Sonatan and Amar in which it was stated 
that Chandra Kumar Chakravarti was the 
real ow’ner of the taluk by purchase. 
l^>oai that time the zemindar sued Chan¬ 
dra Kumar alone for rent, the last suit 
being No, 2767 of 1893. At the sale in 
execution of the decree passed in thi^ Buiti» 
the taluk was purchased by one Manitara, 
on the 29th April 1896. By this time the 
zemindar suspected that Chandra Kumar 
«od Manitara were benamdars for the 
Uuhas, and in the next two rent suits 
Mo. 1672 of 1896* and No. 1674 of 1896, 
he mined the four sons of Banisagar 
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the widow of Gokul (who were the Defen¬ 
dants Nos. 4 to 8 in that suit), and Basik, 
Sonatan and Amar who had joined Chan¬ 
dra Kumar in the kistibandi mortgage 
bond and were made Defendants Nos. 1 
to 3, the 9th Defendant in the ^.st suit 
being the said Chandra Kumar and the 
9lh Defendant in the second being Mani- 
lara. The defence of the first eight De¬ 
fendants in those two rent suits was that 
Defendants Nos. 4 to 8 (the heirs of Ram- 
sagar and Gokul) w'ere the real owners of 
the taluk, that the Defendants Nos. 1 to 
3 had no interest therein and that the 
Defendant No. 9 Chandra Kurnar in the 
first suit and Defendant No. 9 Manitara 
in tlie second were the real auction pur- 
ehasers and decrees, for rent should be 
pa.ssed against the said purchasers in each 
suit. Tile Court however found that 
Chandra Kumar and ^lanitara were henam- 
(lar.s, that Defendants Nos. 1 to 3 had no 
interest in the taluk and that Defendants 
Nos. 1 to 8 were the real owners of the 
taluk, and accordingly passed decrees 
against them. Tu exeeution of the decree 
in suit No. l.'>2 of 1895, the taluk was 
sold and pundiased by the ziMiiindar-decree- 
holder on the 20th June 1898 and he 
obtuineil delivery of possession through 
Court on the 29th July 1899. The judg¬ 
ment-debtors applied to have the sale set 
asitle but tlio application was dismissed and 
the order of dismissal upheld up to this 
(.\)urt. t)n the Plaintiff attempting to 
take khas possession, the judgment-debtors 
set up .several under-tenures and notices 
under sec. 167 of the Bengal Tenancy Act 
were thereupon served upon them and the 
Plaintiff instituted several suits for re¬ 
covery of fKissessioQ. 

In three oases it was found tht^ the 
notices were not seirTed within the time 
allowed by law md With mmpect to those 
three, the Blointifl iastijkiJted B cent miits 
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which gave rise to Second Appeals 
Nos. 3626 to 3627. In the other two cases 
the notices were served in proper time and 
they were for possession of the lands in 
respect ^f which the Defendants had set 
up under-tenures. 

The defence of the Defendants-, so far as 
it is necessary to state for the purpose of 
the preseut a|>|)eals, substantially was tlrat 
as some of the owners of the taluk, viz., 
the Chakravartis and Kaiijibalis were not 
made parties to the rent suit of 1895, the 
decree cannot operate as a decree for rent 
under the Bengal Tenancy Act and the 
sale held in execution of such a decree 
could not pass the taluk free of incum¬ 
brances, and the under-tenures held by the 
Defendants therefore •’were not affected by 
the sale. 

These two suits (which gave rise to 2nd 
Appeals Nos. 3624 and 2902) were decreed 
by the Munsif, but on appeal the suits were 
dismissed, on second appeal (Hecond 
Appeal No. 2719 of 1914) the cases 
were remanded to the lower Court 
and that Court again decreed the suits. 
There were again secorul apj>eals 
(Second Appeals No. 2627 of 1907 
and analogous appeals) and this Court 
was of opinion that if the Chakravartis and 
Kaniibalis had any subsisting interest at 
the date of the institution of the rent suit 
in 1895 the suits must be dismissed, but 
if they had no subsisting interest at that 
time the suits must be decreed, and the 
Court below was directed to determine the 
said question. 

On remand the learned Subordinate 
Judge came to the conclusion that the 
Chakravartis and Kanjibalis had a subsist¬ 
ing interest in the taluk at the date of the 
rqnt ^uit, and accordingly dismissed the 
suits. The Second Appeals Nos. 3624 and 
2902 have been preferred by the Plaintiffs 
against the said decision. 


Guha. 

The question for consideration in these 
appeals therefore is whether the Chakra- 
vurlis and Kanjibalis had any subsisting 
interest at the date of the rent suit in 1895. 

As regards the question of possession of 
the 1 a. 4 gs. share the learned Subor¬ 
dinate Judge said ‘ ‘ were it necessary to 
come to a decision on this point I would 
have unhesitatingly held that the Guhas 
ueri' all alojig in possession of the land, 
that (be ('hakra\arti8 and Kanjibalis never * 
reedived rent from them and that evidence 
of payment of rent to and grant olhdakhilait 
by the latter is concoction pure and simple 
to defeat the claim of the Plaintiffs,” but 
he was of oianion that as there was no 
conveyance by tlie Chakravartis am^Kanji- 
balis in favour of Iswar and Ananda, nor 
possession for the statutory ptiriod by the 
latter, the former were not dive^ed of their 
right and no title was created in fqvour of 
the latter. But his finding as to whether 
the Chakravartis and Kanjibalis relin- 
(jui.shed tlu'ir right on receifd of the docretaJ 
<1 mount wa.s not clear and definite. We 
accordingly remanded the case for a defi- 
Jiife fin ling on the jHunt. The finding 
has jiow been returned to this Coui-t and 
the (!ourt below has clearly found that the 
Chakravartis and Kanjibalis relinquished 
the share purchased by them on re¬ 
ceipt of the decretal amount from the 
(iuhus. As stated above the Court below 
was of opinion that notwithstanding that 
the Chakra irtis and Kanjibalis disclaim¬ 
ed their title to and possession of the share 
purchased by them, the Guhas could not 
have m^cquired any title to the share for 
want of a registered conveyance and relied 
upon the case of Jadunath Poddar v. Rwp 
Lai Poddar (1). 

We think that the Court below is wrong 

in the view it took of the legal effect of 

• 

(1) *(\ L. J. 88; •. c, 10 W. K, 
( 2008 ). J 
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the relinquishment in the present cases. 
It is true, a mere admission or disclaimer 
cannot operate to ]>a88 title to property 
where a conveyance is required under the 
law to transfer title. In the case relied 
upon there was a release executed by the 
real owner in favour of another ]X'rson, in 
order to })rotect his proj^erty from the 
claims of his creditors. The ntmiinal 
transferee sold a portion of the iiropcrty to 
asaothcr. The creditors were not defraud¬ 
ed and it was held that the real owner 
could re<;o^’er the property from the benam- 
dar and the transffert^ from him. There 
is an observation'of Mookerjee, J., that 
the title of the real owner Cf)uld not pass 
by an admission. But in that case the 
original transferee and the purchaser from 
him were found not to be bond fide pur- 
chaf^rs for ^ahu*, atul they were fully 
RWarc of the real nature of the transaction. 
It was under these cirevmisfances that 
Mookerjee, J., observed that title coidd 
not pass by a mere admission. In the case 
of Oodey Kootrar v. Ladoo (*2) in a suit to 
redeem a mortgage of an estate, A in order 
to avoid an objection taken a.** to parties, 
tiled a fietitiou disclaiming all interest m 
the estate. The Judicial (kmimittee h<*ld 
that in the circumstances and in the 
absence of any consideration given to A, 
the itetitio'n did not operate as a conveyance 
of A’s right oi* as an estojqa*! to a suit by 
her for jjossession of the estate. ^looker- 
jee, J., relied upon that case and observed 
that although under certain circumstances 
a person may be e6topj.H‘d from setting up 
tt title in himself, titlfe of the real owner 
could not pass by mere'admission. The 
opinion expressed in thjit case was followed 
by Mookerjee and jl^achcroft, J.T., in 
Dfearow Chdnd Baid v. Maufi Sahu (3). 
There a paijinersbip busineaa was aought 

<tt la iC. t A. MS (ISTO . 

B( MaUi. MsaatSK 


Gcha. 

.to be transferred by means of a deed of 
release. It docs not appear that any con¬ 
sideration was paid or that there were cir¬ 
cumstances which would in equity have 
precluded the transferer from challojiging 
the validity of the transfer. 

In the i»rosent case the matter did not 
rest upon a mere admission. The Chakra- 
vartis ami Kaiqibalis on rexieipt of consi¬ 
deration gave up their rights as purchaser 
in favour of the (-ruhas and it is found that 
the former never took possession and the 
latter weie allowed to remain in possession 
of the property. There is no doubt that 
the (luhas could sue the ('hakravartis and 
Kanjibalis for specific performance. They 
could have successfully resisted a suit by 
the latter if they sued the Guhas for pos¬ 
session of the share. It is contended on 
behalf of thi- Kes))oiHh‘nts that under sec. 
54 of the Transfer of J’rojierty Act, and 
sec. 12 of the Bengal Tenancy Act,.there 
can be no transfer except by a registered 
conveyance. Bnt the e<|uitable ju'inciple 
is well-established and we need only refer 
to WuJuh V. Lonsdale (4T and PiK'hha Lai 
V. Kunj Lichan Lai (5) decided by Jenkins, 
C. J. and ^rookerjee, J. In the latter case 
a piirchu'^er under an unregistered con- 
\(*vaiK*e |)aid the agfi’ed price to his vendor 
and was placed in f)ossession, and it was 
held that in the absence of circumstances 
showijig that sucli jiurchaser was not en¬ 
titled to sue his vendor for specifiic per¬ 
formance a subso(pient purchaser of the 
property under a registered conveyance 
could tjot succeed in a suit to recover pos¬ 
session of the property from the former 
purchaser. Coxe, J., relied upon the pro¬ 
visions of sec. 54 of the Transfer of I^o-- 
petty Act and was of opinion that the tran¬ 
saction was a nullity apd that the vei^or 
himself w as not esippped^. from disputing* 

(«) L. R. 91 Z>.» (l|»^ 

<0) M a W. S, 4M (191^. 
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the validity of the transaction. He ^vas 
however overruled by the C'ourt of Appeal, 
and Jenkins, C. J., observed ;—“ Thon; is 
no invasion or evasion of the Begistration 
Act. It is merely securing a jiurly tliose 
rights to which lie is entitled ii])art from 
the Acts—^rights to which he has a good 
title in Courts to which the abiding dircr- 
tion has been given to proceed in all cases 
according to equity aiul good coiiKcieuce. ’ 

In the recent case of Mohamed Mum v. 
Aghore Kumar Gonguli (G) where l>y u 
compromise made in a suit in 187.‘l it 
agreed that mortgaged property should be 
released from two mortgages, the maUlaua 
being thenceforth allotted in agreed ]iro- 
portions to the two mortgagees and the 
mortgagor, and that the latter should 
execute deeds of absolute sale or transfer 
of the proportions allotted to the respec¬ 
tive mortgagees. A decree was made in 
pursuance of the compromise, but (he com¬ 
promise agreement v\as not registered, uor 
were the transfers executed. All parlies 
how'ever, thenceforward acted in ev<ry 
respect as if the transfers had been made, 
and there were dealings both by the mort¬ 
gagor and the mortgagees, with the sbiires 
allotted to them under the agreement. In 
1908 a suit was instituted to rode<‘m the 
mortgages and it was hel<l by the Judicial 
Committee ;— 

“That whatever defects of form Ihero 
might be in relation to the comtiroinise 
agreement as a transfer of the equity of 
redemption were cured by the conduct of 
the parties in continuously acting upon it, 
and that the right to redeem the inort- 
gagi's was extinguished.” Their Lord- 
ships observed The point which is 
made against giving effect toiihis compro- 
m^ is that a conveyance was not made 
by Kbodajanessa in completion of the con- 

A. I : 8. O. 19 C. W. N. 250 


Cl EHA. 

tract of purchase narrated in the razinama. 
I'his is true. Ihit no written conveyance 
by the law of India was at the date of that 
transaction n<*cessary, th§ Transfer of 
Property Act not being i>asscd until the 
Year 188‘J. 

-Hut even if transfer in writing had 
from a conveyancing fioint of view been 
omitted, or if some other formal defect had 
oeeurred, their Lordships are of opinion 
that this would have been unavailing to 
the. Appellants in ibe attempt made in the 
])n'sont suit to redeem the‘mortgages. 
For the |)oiuts aguinst opening up the 
transaetion are manifold and are in their 
l.ordshifis’ opinion conclusive. The com¬ 
promise has been acted u|X)n Ijj' all the 
parties to it, and by their siieeessors-in- 
title from that date to this.” Then re- 
fe'rring to (he ease of Maddisou v. Ald^son 
(7i, their Lordships observed:-—“Their 
Lordships <lo not think that there is any¬ 
thing cither in the law of India or of 
F.ngland inconsistent with it, hut, upon 
the <-orilrary, that th<*se laws follow the 
same rul<‘. In a suit, said Lord Selborne 
in Maddisou v. Alderson (7), founded on 
such part performance (and the part per- 
forma nee referred to was that of a ]>aroI 
eontrael eoneiTiiing land) the Defendant 
is really charged upon the equities result¬ 
ing from the acts doiU'. in ex<*cution of 
tll(^ contract, and not (within the meaning 
of tiu Statute of Frauds) ujjon the con¬ 
tract itself. If such equities were exclud¬ 
ed, injustice of a kind which tlic statute 
cannot be thought to have hod in contem¬ 
plation would folloW.” 

It is contended on behalf of the Ees- 
pondents that all, the cast's where the 
above principles were applied, were cases 
between ptirties claiming under the con¬ 
tract, that the Chakravartis and Kanjibalis 
are no parties to these 8uits» and neither 
(7) L. R. 8 App. Cm, 487 (1888). m 
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tho Plaintiffs nor the Guha Defendants 
claim under them. But the I’laintiffs pur¬ 
chased. the tenure of which tho Chakra- 
vartis and Kanjibalis were at sometime 
part owners and they had given up their 
rights in favotir of Iswar and Ananda, and 
the Guhas set up the rights of those per¬ 
sons. a.s having had a subsisting interest in 
the taluli when the rent suit was brought. 
If the contention of the Resiwndents were 
valid, a creditor cannot avail hiuise!f of 
any estoppel or e(]uities to which his debtor 
is entitli'd. If the debtor paid the pur¬ 
chase money for a pro]»erty and the vendor 
deliv(‘rcd *j)fjsses'<ion of the p?‘()perty to 
him. the creditor ca^inot according to the 
Respondents’ contention avail himself of 
the equities arising from tlte transaction. 
We do*not think that this case can be 
di.stinguishe<l in ])rinci])K“ from the cases 
cited above^ and vve are of opinion that the 
Chakravartis and Kanjibalis having given 
up their lights on receipt of consideration 
and allowed the Guhas to remain in ]X)S- 
session of the 1 a. 4 gs. share, were pro-, 
eluded fj'oin setting up any title against 
the Guhas, and they had no subsisting 
right to the shai’e at the date of the suit 
for rent. In tlie rent suits, the Guha De¬ 
fendants stated that they wert* the only 
owners of the taluk, but that their inter¬ 
est had passed to Chandra Kumar and 
Mauitara who hud purchased the taluk at 
sales held in execution of previous rent 
decrees. They did not say a word about 
the Chakravarties and .Kanjibalis having 
any subsisting interest in the taluk. 
Kamiiii Chakruvarti the head of the 
Chakravartis w’us examined in the rent 
suits, and he disclaimed all interest, in 
the taluk. The Court'found that Chandra 
Kuipar and Manitara were benamdars for 
the 'Guhas, and it was the Guhas (The 
4 to 8 in these suits) who 
were the real owners of the taluk and 


exclusively liable for rent, and it is they 
who now ])lead that the Chakravartis and 
Kanjibalis had a subsisting interest at the 
date of the suit. 

It is c(jntended on behalf of the. Re.s- 
poiulenfs that the question of relinquish¬ 
ment or esto})pel was novc'r raised before; 
the only rjuestion raised being wnether 
the Cbakravarlis and Kanjibalis W’^ere 
benamdars and that the order of remand 
made by Mookerjoe and Beachcroft, JJ., 
preelud.'s us froni considering the said 
questions. We do not think that there is 
any substance in this contention. The 
Plaint ill's did not allege in their plaint, that 
Chakravartis and Kanjibalis were 
brnatiidars; it was the Defendants w’ho 
set np their title, and when Kamini 
Chakrabarty was examined, the question 
of relinquishment was raised. The 
q^iestion of reliqni.'shment was considered 
by the Munsif so far back as the 15tli 
February PJ07 in certain suits between 
the ))arties. The question of relinquish¬ 
ment and the equities arising from it, 
are involved in the decision of the question 
whether the Chakravartis and Kanjibalis 
had any subsisting interest, which 
iJookerjee and Beachcroft, JJ., by their 
remand order tlirected the lower Court to 
deleniuiie. It is contended that the only 
qucf'tiun for decision which the remand 
order coiitemplated was whether the 
Cluikravarlis and Kanjibalis were bena?n- 
dars foi' the Guhas. But if they were 
bcuaiinlars for tho Guhas, we' fail to see 
how any question of their having a sub- 
si.stiug rigid could arise. Then it is said 
that the learned Judges who remanded the 
ca.s(’ would have gone into the question of 
reliiupiishraent and the other contentions 
founded upon it, had the question, been 
raised before them. But the fact of. re¬ 
linquishment on receipt of considqiration 
hud not been fputxd before the case was 
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remanded, and in the absence o{ such a 
finding, the question of equitable consi¬ 
derations could not be gone into. Admit¬ 
tedly the Chakravartis and Kanjibalis did 
not execute any conveyance. The ques¬ 
tion whether their interest had determiiu'd 
otherwise than by execution of a convey¬ 
ance, for example, by reli?jquishnierit 
operating as estoppel or giving rise lo 
equitable considerations was therefore in¬ 
volved in the order of remand and in no 
way inconsistent with it, and vve do not 
see how we are ]>recluded by the remand 
order from going into those gue.stions when 
the remand order directed the Court below 
to decide the question whether the Cha- 
kravartis and Kanjibalis had any subsist¬ 
ing right at the date of the rent suit. 

Prom what we have said above it is 
clear that the Chakravartis and Kanjibalis 
had no subsisting interest at the date of 
the rent suit and that their rights had 
vested in the Guhas. The suit for rent 
therefore was brought against jiroper Tiar- 
tics and the sale held in execution of the 
rent decree passed the entire taluk with 
power to annul incumbrances. , Notices 
under sec. 1C7 of the }3engal Tenancy Act 
having been served in the two title suits, 
the under-tenures set up by tho Guhas 
must bo held to have been cancelled. 

These two appeals (Appeals Nos. 3021 
and 2902 of 1912) are accordingly decrecil, 
the decrees of the Court of Api>ea.l below 
are set aside, and those of the Court of 
first instance are restored with costs here 
and in the Court below. 

Appeals Nos. 3G25, 3626 and 3627 arise 
out of three rent suits mentioned above. 
The lower Appellate Court gave a decree 
for rent in respect of only 14 as. and odd 
gundas share, but having regard to our 
finding that the Chakravartis and Kanji- 
b^is jjad no subsisting right, the Plain- 
tins should get a decn^e for the ('ntire rent 


Guha. 


and the decrees of the lower Appellate 
Court will be varied accordingly, the re¬ 
sult being that the suits will ,be decreed in 
full with costs in all Courts. , ‘ 

Appeals- allowed. 


- • 

[OlVIL APPELLATE JUBISDIOTlOIT.l 

Appeals from Appellate Decrees .. 
Nos. 2539, 2698 to 2707 of 1912. 


Mookerjbe, J. 
Newbocli), J. 
1915, 

31, March. 


' Nawab Sir Salihglla 
Bahadur and others^ 
Plaintiffs, Appellants. > 

V. 

Rahembdi and ors., De> 
fondants. Respondents 


Bengal TVnanr^ Act {VIII of ISftS) $€ 0 » 16S, 
164—Site subject to regit'.ertd and notified tneum- 
brancet—Amount bid leu than deeru with eosti — 
Sale if one under Civil Procedure Code. 

Il'kcrc a tenure is notified for sale 
subject to reyistered and notified, incuni- 
branc/’s, the sale which takes place 
operates as our under see, 104, sub-see. (1), 
of the Act and not as a sale under the. Civil 
Procedure Code, even though the amount 
for which it is sold does not reach a sum 
sufficient to liquidate the amount of the 
decree and costs. 


The procedure ht sec. 165 is permissive 
and enacted solely for the benefit of the 
decree-holder. 

BAxNbehari Kapur v. Khetrapal Singh 
Roy (11 referred to. 

This was an appeal preferred on the 21st 
November 1912 from a decree of Bahu 
Romes Chandra Sen, Subordinate Judge, 
Bakergunge, dated 20th‘ July 1912, re¬ 
versing that of Bahu Raman Chandra 
Banerjee, Munsif, |^atuakhali, dated 26th 
February 1912. 

The facts of the case w'ill sufficiently 
appear from tbe judgment. 

(1) I. L. R. 88 Oal. 921: I. 0. 1« C. W. K. 

259(1911). 
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Babu Sureri'dra, Nath Guha for the 
Appehants. _ 

Babu (iunada Charati Sen for the Res¬ 
pondents. 

The JuA<'.ment of the Court was as 
follows:— 

No. 2539 of 1912. 

This is an ap^wal by the Plaintiffs in a 
suit for declaration of title*to land for and 
rt'covery of possession thereof. The 
Plaintiffs are the sui>erior landlords of a 
nim otifU taluk. The Uiluk(lar.s defaulted 
to pay rent, with the result that they were 
sued and a /ent deeree was obtained 
against them on the 7th April 1909. On 
the 5th August 1909, the Plaintiffs ai>- 
plied to execute the decree in accordance 
with the provisions of the Bengal Tenancy 
Act: five days later, an order was made 
for the sknultaneous issue of the writ of 
attachment and the sale proclamation 
under sub-sec. (/) of sec. 103. The sale 
was held under sub-sec. (I) of sec. 164. 
on the 23rd September, ^Yhen the decree- 
holders themselves purchased the default¬ 
ing tenure. The sale wa.s confirmed in 
due course and symbolical delivery was 
made to the purchasers. They could not, 
however, obtain actual possession of the 
land, as they w’ere resisted by tlu* Defen¬ 
dants wlio set up under-tenure.s in the 
property sold. The Plaintiffs thereupon 
took proceedings under see. 107 of the 
Bengal Tenancy Act and the requisite 
notices for the annulment of the alleged 
encumbrances were duly served. On the 
18th April 1911, the Plaintiffs commenced 
this action to eject the Defendants. The 
Coui^ of first insti^nec found thjit tlic 
decree was for arrears of rent that it had 
been executed in accordance with the 
provisions of the Benga^ Tenancy Act, 
that at the sale held under sub-sec. (/) of 
sec. 164, the purchasers had acquired the 


tenure with power to annul the encum¬ 
brances thereon, other than registered and 
notified encumbrances, and that steps had 
been taken in conformity with sec. 167 to 
annul the encumbrances set up by the De¬ 
fendants. In this view, the Court decreed 
the suit. Tpon a])peal the Sujpordinate 
Judge has reversed that decision on the 
ground that the sale, though held under 
the Hengal Tenancy Act, oi)erated only 
as a sale under the provisions of the Code 
of Civil Procedure, and that the decree- 
holders, auction-^uirchascrs hid ^acquired 
nothing beyond the right, title and inter¬ 
est of their judgment-debtors. This 
decision is based on the ground that as the 
sum realised at the sale, was not sufficient 
to li(|iiidate the amount of the decree and 
costs, the sale must be deemed to have 
been held, not under sub-sec. (1) of sec. 
164, but under the provisions of the 
Code of Civil Procedure. Tlie Subor¬ 
dinate Judge, in this view, has dismissed 
the suit. On the present appeal, it has 
been argued on behalf of the Plaintiffs 
that the view taken by the Subordinate 
Judge as to the effect of tlu' sale held on 
the 23rd September 1909 is erroneous aud 
that the purehascu' at that sale acquired 
the defaulting tenure with power to annul’ 
all encumbrances other tlian registered and 
notified encumbrances. This view bos 
been controverted by the Respondents, on 
the authority of the decision in Banbehari 
Kajjur V. Khrfrapal Singh Roy (1). It 
has heen. indeed, broadly argued on their 
behalf that a sale in execution of a decree 
for arrears of rent oiierates as a sale under 
sub-sec. of sec. 164, only if the sum 
realised at the sale is sufficient to liqui¬ 
date the amount of the decree and costs. 
We feel no doubt that this contention is 

(1) T. L. n S« Cti. m : «. 0. II h. W. K 

3» (lilt). 
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erroneous and is not supported by the 
provisions of the Bengal Tenancy Act. 

Sec. 159 formulates the fundamental 
principle that where a tenure or holding is 
sold in execution of a decree for arrears 
due in respect thereof, the purchaser shall 
take subject to tlie interests defined as 
** protected interests,” but with i)ower to 
annul the interests defined as encum¬ 
brances. Sec. 163 provides that when the 
decree-holder makes the application for 
execution mentioned in sec. 10‘2, the 
Court, if it admits the apidication and 
orders execution of tlic decree as applied 
for, shall issue .simultaneously the order 
of attachment and the proclamation re- 
qtiired bv rr. 66 and 70 of Or. 21, of the 
Civil Procedure (’ode. Sub-s«’e. (.2) of 
sec. 163 lays down that the proclamation 
shall announce that the tenure or holding 
will first be put uj) to auction, subject to 
the registered and notified encumbrances, 
and will be sold subject to those encum¬ 
brances, if the sum bid is sufficient to 
lupiidute tlie amount of the decree and 
costs, and that, <t(h(>rwise, il will, if the 
decree-holder so desires, be sold on a sub¬ 
sequent date of which due notice will be 
given, with power to annul all encum¬ 
brances. Sub-sec. (7) of sec. 161 provides 
that vhen a tenure has been advertised for 
sale under sec .163, it shall be put up to 
auction, subject to registered and notified 
encumbrances; and if the bidding reaches 
a sum sufficient to liquidate the amount 
of the decrc(> and costs including the costs 
of s'de, the tenure shall be sold .subject to 
such encumbrances. The Bespondents 
argue that if the bid dot^s not reach a sum 
sufficient tr) liquidate the amount of the 
decree and costs, the sale, if concluded, 
operates only as a sale under the provi¬ 
sions of the (’ode of Civil Pnxicdure, with 
the *cortseqnonce that the purchaser ac¬ 
quired merely the right, title and interest 


of the judgment-debtor. We are clearly 
of opinion that this contention is not well- 
founded. If we were to accept the con¬ 
tention of the Bespondents, we would 
have to read into sub-sec. (1) words which 
are not to be found there. The intention 
of the legislature, as can be gathered from 
secs. 163, 164 and 16.5, is to entitle t^e 
decree-holder, if he so desires, to proceed 
under sec. 165 in the event of the sale on 
tho first notification not realising a sum 
sulficient to liquidate the amount of the 
decree and costs. It is not obligatory 
upon him, however, in this contingency, 
to avail himself of the jirovisions of sec. 
165: he may nevertheless be contented 
with the sale under sec. 164; and if the 
.sale is held under that section, the result 
described therein follows, namely, the 
purchaser becomes entitled to annul all 
encumbrances other than regi.st<*red and 
nulified encurnbranches, j)rovide(l he 
follow.s the procedure juescribed in sec. 
167. The const‘<piencc of the sale does 
not depend upon iJic aiuount of the bid 
offered by the successful purchaser; it is 
indefiendcnt of the value of the bid. It 
is obvious tliut 165 was enacted sole¬ 
ly for the Ix'nefit of the decree^holder; if 
the bid is not .sufficient to sati.sfy his decree 
and costs, it entitles him to have the f»ro- 
perly sold, with power to annul all en¬ 
cumbrances ; but it is not obligatory on 
him to adopt this extreme measure, and 
he is,not in peril if he decides not to pur¬ 
sue l^is special remedy. 

Wo have been pressed, liowever, to 
adopt the contrary view on the strength 
of some observations in, the case of Ban- 
befiari Kapur v. Khetjrapal Singh Roy (1) 
which 8U[)port the contention of the Ees- 
pondents. With all respect for the learn¬ 
ed Judges who decided that case, we are 

Cl) I L. B. M C«I. 926: i. o 18 0. W. K« 
259 119111. 
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unable to accept their view as a correct 
exposition of the law on the subject. But 
we <io not think it necessary to refer the 
matter for decision to a Full Bench, be¬ 
cause the observations rt)entioned were 
not necessary for the purpose of the deci¬ 
sion of that case. It further appears that 
in that case the sale certificate stated that 
the purchaser had acqiiired merely the 
riffht, title and interest of the judgruent- 
debtor, while in the ca.Me befoi'o us, tlie 
sale certificate shows, on the face of it, 
that tjjie purchaser acajuired the d«‘faultiu^f 
tenure itself, which had been brought to 
sale. In our opinion, the view taken by 
the Subordinate Judge cannot possibl}' be 
supwrted. 

Tne result is that this apiK*al is allow¬ 
ed, the decree of the Subordinate Judge 
set asiie and that of the Court of first 
instance reston'd. This order will carry 
costs both here and in the C'ourt of Ap¬ 
peal below'. 

It is conceded that this judgrueut will 
govern the other appeals, viz., Nos. 2098 
to 2707 of 1012 and similar decrees will 
be drawn up in each case. 

Ijct the records be sent down as soon 
as possible. 

Appeal allou'id. 

[OIVIL APPELLATE JURISDICTION) 

Appeal from Appellate Decree 
No. 361 OF 1912. 


Onut on party relying on ercepUan—Shipment to 
be ihov’n to be unavoidably delayed —" Shtpment” 
meaning of—Mea»ure of damagee. 

Dcfemlanl enufmeted with Plaintiff to 
ddirer to him in Calcutta 50 tons of Ean- 
(joon rice in dune 1V09, and another 50 
ionn i}i duly 1009. A clause fh, the con- 
Irucl provided that Jio objection was to be 
raised by the Plaintiff in case of the deli¬ 
very of the goods being delayed by reason 
of the non-arrival in time of the steamer 
carrying the goods on account of the 
.<ihaUoirnc.s's of water at Diamond Harbour, 
damage to the steam engine, aecidents of 
the sea and other causes not under human 
control, as also owing to late shipment at 
Jtangoon. The dune consignment was 
not tendered by Defendant until the 9th 
of duly and the duly consignment until the 
Srd .‘lugust. The market rates on both 
these days were the .same as those on 30th 
June, and 31st July respectively. The 
Plaintiff refused the, tenders on both days 
and sued for damages, being the difference 
between the contract price and the market 
price on the said two dates. Defendant re¬ 
lying on the clause relating to late ship¬ 
ment pleaded that under the contract there 
was no particular due .date of delivery. 

Held —That the Defendant couldi not 
rely on that clause unless he was able to 
prove that the circumstances which led to 
delay in shipment were not attributable to 

his neglige lire. 


Mookerjee, J. ' 

Beaohoroft, j. 

1914 Kali Kanta Shaha, 

Heard, 27,’ Plaintiff, Appellant, 

February and | • 

Ismail, 

Defendant, Respondent. 
2, March. J • 

Contrary of talo—Exception clause exeuting 
dMay duo to late sAipment—Pailure of teller to 
^ddivor on duo dato*-Tendfr on a eubteguent date— 


2, March. 
Judgment, 


I)l \X V. BrCKNALL (2) followed. 

TlMt the burden of establishing that his 
ease was covered by the exception on 
which he relied was on the Defendant. 

Sani)em.\n & Sons v. Tyzack and 
Brvnfoot Steamship Co., Ld. (1) 
followed. 

The term “shipment ” in the contract 

• • 

(1) [tata] A. 0 680 At p. f$9. 

<8| 3 s. B. 614 (681h 
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included not merely the loading of goods 
on board the ship but also the starling of 
the ship. 

That as soon as the contract had been 
brohen. ihc obligation of the purchaser to 
take delivery of the goods vanished and 
he was not bound to accept the goods when 
they were delivered and that the right 
measure of damages was the difference 
between the contract price, and the market 
price on the dates of delivery originally, 
agreed upon by the parties. 

G REN ON V. Lachaii N abain (4) relied on. 

This was an appeal Irom a decision of 
J. C. K. Paterson, Esq., District Judge, 

, 24-Pargana8, dated 4th January 1912, re¬ 
versing that of Babu Bhagabati Charan 
Kundu, IMunsif, Sealdah, dated 14th 
November 1910. 

The facts of tlu' case fully appear from 
the judgment. 

Mr. Caspersz, Habus iHatis Chandra 
Ghose and Smritis Chandra Ghosc for the 
Appellant. 

Babus Fropas Chandra Mittcr and 
Satish Chandra Bose for the Bespondent. 

The .Ji'DOMENT OF THE Coi KT vas as 
follows:— 

This is an ajipeal by the Plaintiff in a 
suit for damages for breach of contract. 
The Defendant entered into a contract 
with the Plaintiff, on the 19th February 
1909 to deliver .50 tons of Rangoon rice in 
June 1909 and another .50 tons in July 
1909. The contract was in these terms : 
'* We have this day sold to you the under¬ 
mentioned goods of the following descrip¬ 
tion and condition, namely, one hundred 
' tons of ^Vio. 1 small mil! rice of average 
quality of the s(‘ason at the lime of delivery, 
at Ra» 3^ only ptsr bazar rnaund, bazar 
dustoor nett and empty gunnies being 

(4) 1. L. R. 34 Cat. t (18»«) 


packing of the said rice at Rs. 25 per cent, 
bags. Terms cash before delivery. Deli¬ 
verable fifty tons in June and 50 tons in 
July 1909.” There was a further clause 
in the contract to the following effect; ‘ ‘ It 
is hereby likewise agreed that no objection 
is to be raised by you in the case of thfe 
(kdivery of the goods being delayed by 
reason of the non-arrival in time of the 
sic.amcr carrying the goods on account of 
the shallowness of water at Diamond 
Harbour, damage to the steam engine, 
accidents of the sea and other camrrjs not 
under human control, as also owing to 
late shipnu'nt at Rangoon.” The June 
consignment was not delivered on or before 
the 30th .lunc. The roiilt was thii,t on 
the .30th .hint' the Plaintiff wrote to the. 
Defendant and tendered him the ])rice for 
the consignment and intimated tHiit if the 
Defendant failed to deliver the rice in 
<juestion within that date, h(‘ -would be 
held liable for the difference of price. On 
the (Uh July the Plaintiff again wrote to 
the Defendant a letter in which he stated 
that the amount tendered had been refus¬ 
ed, and that he consequently claimed 
damages to the extent of Rs. 510. On 
tin- 9th .July the Defendant replied to 
these letters. The position he.took up 
Wfis that under the terms and conditions 
of the contract, the Plaintiff was not en¬ 
titled to any damages for late delivery. 
The gfxiund on which this defence was 
taken may be stated in his own words; 
namely, "that as the deliveries are sub- 
j(X‘t to and controlled 5y the shipments 
during the months mentioned in the con¬ 
tract. there can be iib question of any 
particular due date for delivery, and, 
therefore, no tender is possible on the 
part of the buyer.” The Defendant 
further intimated that the rice was on that 
date ready for delivery at Howrah G-h&t. 
The Plaintiff, however, took no notice of ^ 
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this letter and refused to accept delivery 
of the rice. As regards the J uly consign¬ 
ment, on the 30th July the Plaintiff wrote 
again to the Defendant and tendered the 
price thereof. He further stated that if 
the rice was not delivered in terms of the 
contract within 24 hour.s, that is, on or 
before the last day of July, the Defendant 
would be held responsible for damages. 
The Defendant in answer took up the 
position that under the terms of the con¬ 
tract the delivery was controlled by and 
made a^ording to the shipments made at 
llangoou during the month for which 
delivery was mentioned in the contract. 
On the 3rd August, the Plaintiff claimed 
damages as on the previous o«*casion. On 
the nAtt day, the Defendant intimated to 
the Plaintiff that the .luly shipment had 
arrived atn)ort and was ready for delivery 
at Howrah Ghat. The IMaintiff took no 
notice of this, and on the 27th Sejiteniber 
1909 commenced the present action for 
damages for breach of contract. 

The Court of first instance found that 
there had been a breach of tlie contract, 
made a decree in favour of (he Plaitjtiff, 
and estimated the daiung<.>s at the differ¬ 
ence b('twcen th<! contract price and the 
market rate W’hen the goods were to be 
delivered, UjKm apjK-al, the District 
Judge has reversed the decision of the 
Subordinate Judge and disrnis.sed the suit. 
He, has held that there was no breach of 
contract and that the Plaintiff was not 
entitled to any damages. He has further 
found that tvhatever the real meaning of 
the contract might be, the Plaintiff should 
have accepted the goods on the dates on 
which they were offered to him, as the 
niarket price was then the same as on the 
tlfttos on wjiich the goods jtvere agreed to 
be delivered. 

On the present appeal by the Plaintiff, 
it has been argued that the contract has 
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been broken. To determine the validity 
of this contention, it is necessary to inter¬ 
pret the contract. It is plain that the 
goods u’cre to be delivered on or before 
the 30th June and Slst July 1909 respec¬ 
tively. It is admitted that the goi>ds were 
not so delivered. Prinid facic^ there was 
thus a breach of the contract. The Defen¬ 
dant however, relies ujx)n the clause 
already mentioned which states that no 
objection would b(3 raised by the purchaser 
in the ca.se of the delivery of the goods 
being delayed owing to late shipment at 
Rangoon. It is i)laiti that as the Defen¬ 
dant relies upon the exception, the 
burden is upon him to establish that the 
case is covered by the exception upon 
which he relies. If any authority is need¬ 
ed for this self-evident proposition, refer¬ 
ence may be made to the decision of the 
House of Lords in the case of Sdrideman 
dt Sons V. Tyzack and Branfoot Steamship 
Oo., Ld. (1) where Lord Ijoreburn ob¬ 
served that the burden of proving that the 
case comes within the exception lies upon 
the person who sets it up. U’o make this 
clause fit in with his case, the Defendant 
seeks to interpret it in the manner follow¬ 
ing : lie argues that according to this 
clause literally construed, he was at liberty 
to delay tlie .shipment at Rangoon to any 
dav withiii the month on the last day of 
whicli the goods were to be delivered to 
the purehaser, and that it is immaterial 
w hetlan- th(' delay w’as due to avoidable 
reasons or to circumstances over which he 
hfid no cojitrol. This construction strikes 
one as, on the fage of it, eminently un¬ 
reasonable. There has been considerable 
discussion at the bar as to the meaning 
of the expression “ late shipment,” but 
one point is absolutely plain, namely, that 
the term '* shipment ” includes notine];ely 
the loading of goo^i on board the ship but 

a) [im] m «%> «8a . 
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also the starting of the ship. It could 
never have been intended by the parties 
that one of them, the purchaser, would be 
placed absolutely at the mercy of the 
vendor, who was to be at liberty capri¬ 
ciously t* delay the shipment of the good.s 
at Rangoon to the detrimertt of the pur¬ 
chaser. What tjiey clearly intended was 
that the goods should be put on board in 
such time as to make it possible to have 
them delivered to the purchaser at Cal¬ 
cutta on the dates specified, if the ship 
started on such a day as to arrive in Cal¬ 
cutta in time, but that if for any reason 
for which the vendor was not rpsfxmsihle, 
the ship could not start in time and con¬ 
sequently arrived in Calcutta too late to 
make it ])08siblc for the vendor to deliver 
to the i3urchaser the goods on the appoiiit- 
ed day, the vendor was not to be held 
liable in damages. In this view of the 
matter it would be obligatory uj)on the De¬ 
fendant to establish that the delay is at¬ 
tributable to circumstancc.s for which he 
is not responsible. This, indeed, is clear 
from the decision of the Court of Appeal 
in the case of Dunn v. Bucknall (2) where, 
it is stated that if a party relies upon an 
exception, to take his case out of the con¬ 
tract, he must prove that the circuin.stan- 
ces are not attributable to his negligence. 
In the case before us, there is no evidence 
on the record to show that the Defendant 
is not responsible for the delay which ac¬ 
tually took j)lace. Indeed, his case has 
never been that the <lclay was unvoidable. 
Before the suit was commenced, as soon 
as the claim for damages was made against 
him, he took up the position that under 
the terms of the contr'iot be was entitled to 
delay shipment up tp the last day of the 
month in which the goods were to be 
delivered. This, < learly, he was not entitle^i 
to do upon a reasonable interpretation of 

(2) [1»M3 2 K. B. «14 16211. 


the contract. The Defendant has clearly 
failed to bring his case within the excep¬ 
tion, and w'e must accordingly hold that 
there was a breach of the contract. 

The question next arises, whether the 
I’laintitT is entitled to damages. On be¬ 
half of the Defendant the view taken ,by 
the District Judge has been reiterated 
before us, namely, that inasmuch as the 
market price had not varied between the 
dates on which the contract was to be 
pt'rformed and the dates on which the 
goods were actually offered, the Plaintiff 
was bound to accept them, l^iere is 
ohvioiislv no foundation for this conten¬ 
tion. As was pointed out in the case of 
Bfliii V. Burness (3), as soon as the con¬ 
tract has been broken, the obligation of 
th(‘ purchaser to take dfdivery of the goods 
vanishes; he is not bound to accept the 
goods when they are delivered late. In 
these circumstances, there can be i«> 
que.stion. as w’as pointed out in the case 
o}' ('tTfuon v. Larhtm Narain (7), that the 
right measure of damages is the differ¬ 
ence between the contract price and the 
market price on the date of dtdivery ori¬ 
ginally agreed upon by the piirties. This 
\vas correctly accepted as the basis for the 
(Icterrnination of damages by the Court of 
first instance. 

'^I’he result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the court of first instance 
restored with costs both here and in the 
Court of Appeal below. 

Appeal allowed. 

(S) S B^it and Smith 761 at p. 769 tl66i * 

(4j I. L. R. U Oal 6 il896). 
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Appkal from Appellate Decree 
No. 1941 OF 1912. 

Holhwood, J. a Kali Komar 
Chapman, J. Chogkerbuttt, 

. 1914, Plaintiff, Appellant, 

Heurd, 31, Jul^ -and ^ v, 

3 , Augnst. Aslam and others, 
Judgment, Defendants, 

3, Augnst. J Respondents. 

Cipil Proetdure Cod* {Act V of 190S), Or S, r. t 
—OmiuUm to sue for a poriioH of claim — Subse¬ 
quent suit for that portion tf lie*. 

The Plaintiff sued for the possession of 
a holdim/ consisting of a homestead and 
arable Jauds attached thereto. He had 
previously sued V khas possession of 
that portion of the holding only which in¬ 
cluded the homestead on the allegation 
that%he Defendant had dispossessed him 
of the homestead. This suit was dis¬ 
missed. 0 

Held —That as it appeared from the evi¬ 
dence in this ease that Plaintiff had been 
dispossessed of the arable land at the same 
time as the homestead, the whole suit was 
barred. The Plaintiff having in the pre- 
tious suit omitted to sue for a portion of 
his claim namely for the arable lands he 
could not under Or. 2, r. 2, of the Code of 
Civil Procedure be permitted to sue for 
them subsequently. 

.liBujJTi Nath Khan r. Shib N'atji 
Chakrabi’Rti (1) and Pitapi r Raja v. 
SuBiVA Roy (*2) distinguished. 

This was aii ap()eal preferred on th<^ 
12th July 1912 against the decree of Mr. 
G-. N. Ray, District Judge of Zillah Noa- 
khali, dated the 19th April 1912, reversing 
a decree of Bubu Paresh Nath Ray 
Choudhury, Munsif*at Sudharum, dated 
IfSth November 1911. 

The facta of the case material to this 
report will appear from the judgment. 

(1) f. L. B. I csi. SIS (isisy. 
f • i . .(*) I,. A %a I. A. 116 J •. o. L L. R. 8 Mad- 

sao (1888). 
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Pabus Baido NaJi Dutt and Jnanenira 
Nath Sircar for the Appellant. 

. Babu lirojendra Nath Chatterjee for 
the Respondents. 

The ,)tJD(iMKNT OF THE CouRT w^as as 
follows ;— 

This appeal arises out of a siAt for the 
possession of a holding which the Plain- 
tilf had jmrehased at a sale in ex«'cution of 
a reiil <lecree in January 1906. lie ob- 
taiiied hjrmal delivt.'ry of possession in 
September, 1900. The holding t'onsist- 
ed of a homestead and tlie arub!e land at¬ 
tached (hendo. Tn A]>ril 1907, tlie Plain¬ 
tiff sued for khas possession of that |K)r- 
tioii of th(' hol<ling only which included 
the homestead. His allegation was that 
the Defendants had dispossessed him of 
the homestead. That suit was dismissed 
for want t)f prosecution in November, 

1907. An ap])lication to restore was also 
disiiiissed in Pebruarv 1908. The Plain¬ 
tiff had also brought a criminal case charg¬ 
ing the Defendants with criminal trespass 
on the arable portion of the holding. The 
criminal case ended in accpiitful in June, 

1908. 

The first Court lield that the Plaintiff’s 
suit was barred so far as the homestead: 
was concerned, his firevious suit for the 
homestead having been dismissed. The 
Court, howt'vcr, decreed the suit for the 
arable laud. The Court of first appeal has 
re\erse<l this decision holding that by 
re.iMin of the dismissal of the previous 
suti, the suit for the arable portion of the, 
land was also barred under Or. 2, r. 2, 
Code of Civil Procedure. . , 

1’b(> plaintiff appeals. The contention 
in appeal is that the provisions of Or. 2, r, 
2, do not apply .to the case. The material 
portion of the rtile referred to is to the 
following effect Every suit i^all in. 
. elude whol^-of the claim which* the 
Plaintiff is.eiitit|ed iuymiike in respect of 
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the cause of action. Where a Plaintiff omits 
to sue in respect of any portion of his 
claim, he shall not afterwards sue in 
respect of the portion so omitted.” The 
previous suit was for a portion of the 
holding only. The Plaintiff in that suit 
Omitted to sue for the arable land. The 
present suit for the arable land has thus 
been held to be bari’ed. The argument 
on appeal, however, is that the cause of 
action in the previous suit was a re-entry 
into the homestead only. The cause of 
action alleged in the present suit wa.s a 
dispossession from the arable land on a 
subsequent date and on an entirely in¬ 
dependent occasion oainely after the ap¬ 
plication for review in the previous suit 
was dismissed. The argument is that the 
acts of dispossession being different the 
causes of action were different and the nile 
does not apply. The Court of first appeal 
has, however, found that in fact there 
were not two separate acts of disposses¬ 
sion ; and that the Plaintiff never obtaine^l 
anything more than formal delivery of 
possession of any portion of the land 
and that therefore the cau.ses of action were 
not different; they were in fact the same 
and the allegations in the plaint in this 
respect were untrue. It is, however, con¬ 
tended that the learned District Judge 
fell into error in so dealing with the 
question and that he .should not have gone 
outside the four corners of the plaints in 
the two cases. In support of this con¬ 
tention the case of Jibunti Nath Khan v. 
Shi^ Aath Chakraburf.y (1) is relied upon 
in which it is .said that the cause of action 
must be sought for between the four 
corners of the plaint. The facts of that 
case were, however, entirely different. 
In that case the previous suit had been one 
for ixmtirmatiou of {jossesslon and h fld 
bet^ dismissed upon the ground that the 

(1) I. L. 8. a CU. 8IB (1882). 


Plaintiff had never been in possession. 
The suit which was before the learned 
.Tiulgos was for recovery of possession and 
it had been held in the suit before them 
that the IMaintiff had in fact been disposs- 
ed. The learned Judges with reference 
to the facts of the case said that the find¬ 
ings in the previous suit must not be con¬ 
sidered in determining whether the cause 
of action was the .same. In the present case, 
however, we are not concerned with any 
finding in the previous suit. It is not the 
finding in the previous suit, it is the finding 
in the pre.sent suit now before Ls with 
which we have to deal* and that finding 
was that the causes of action in the two 
suits were the same. In Jibunti Nath Khan 
V. Shib Nuth Chakraburty (1) the Ending 
in (he silit before the (\mrt was that the 
<-fui.ses of action in the two suits tyere differ¬ 
ent. That i.s the distinction bfvlDween the 
]>resent case and the case cited and it goes 
to the root of the matter. The findings 
in the present case are that (1) that the 
title is the same ('2) that the parties are the 
same <3) that the IMaintiff was never in 
pos.session and that, therefore, the cause 
of action was the same. We are of 
opinion that the learned District Judge 
fell into no error in .so dealing with the 
ca.se. 

We have been referred in course of the 
argument to the case of Pitapur Raja v. 
Suriya Hoy (2). That case, if it has any 
bearinj| on the question which is now 
before us, is against the contention of the 
Appellant*. It was a case where the 
Plaintiff had sued to obtain his share of 
an estate in land under a Will in .con¬ 
sequence of having *been wrongfully dis¬ 
possessed by the Defendant. He after¬ 
wards brought a suit for his share of the 

II) I, L. R. 8 C»i. 818 (IfSa*. 

(2) L. B. 12 J. A. 1181 s. e,I, t, R. 8 Mad. 

82011888). 
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personal property under the Will. It 
was held that the subsequent suit was not 
barred by reason of the omission to claim 
the personal property in the previous suit, 
the decision of the case being based on 
the fact that the dispossession of the 
Plaintiff from his land was an entirely 
different cause of acfion from that which 
formed the basis of his claim to the jier- 
sonal property. The cause of action was 
different both upon the ploading.s and in 
•fact. It has finally been argued that the 
learned District Judge was hot justified in 
corning the findings of fact above re¬ 
ferred to. It jfppdhrs that subsequently 
to the Plaintiff’s purchase, the holding 
was sold in exticution of a decree for 
arrearsipf rent obtained against the I’lain- 
tiff. The present Defendants deposited 
the amount due and obtained an annul¬ 
ment of ftie sale. 'Phe then auction- 
purchaser Jauki Nath f’houdhuri obtained 
a Kule in this Court against the Munsifs 
order allowing the deposit to be made. In 
the course of the judgment of this (a>urt 
disposing of this Rule, it was said “ Kali 
Kumar (the present Plaintiff) purchased 
the holding in execution of a nuit decree 
obtained by the landlords against Hamid 
Ali and obtained posse.ssion of the lands of 
the holding except the homestead jKjrtion 
which inspite of the sale, Hamid Ali 
retained in his possession : It is argued 
that in view of this expression of opinion 
the learned District Judge ought not to 
have held that the Plaintiff never obtained 
possession of any portion of the land. It 
is clear however, that there was no 
estoppel. 

The statement in tfie judgment of this 
Court was nothing more than introductory 
recital of the facts. Moreover the present 
Plaintiff , was merely a forndhl party to the 
proceedipg. The real conteet was ^tween 
the then auction-purchaiMr Janki Nath 


and the present Defendants. Further the 
result of the Rule would have been the 
same if the facts had been stated to be 
that Kali Kumar had never obtained pos¬ 
session of any portion of the land. For 
the purpose of the Rule it was quite 
immaterial whether the pui.wnt •Defen¬ 
dants were in fwssession of the whole land 
or OTiIv of a portion. In either case they 
were eiititl(‘d to make the deposit. It is 
ch'ar there was no estoppel. To what ex¬ 
tent tlu're was any admis.sion in that case 
we are unable to determine. The Rule 
was obtained on the application of Janki 
Nath not of the Defendants. We do not 
know what statement, if any, the Defen¬ 
dants made in the case. It has further 
been argued that as there was admitted- 
Iv formal delivery of possession to the 
Plaintiff by the Court, the District Judge 
ought iiot to have held that actual pos¬ 
session was not obtained. There is no 
sub.stancc in this contention. The fact 
that there was formal delivery of posses¬ 
sion is not relevant to the qui^stion 
whether the causes of action in the two 
suits were the same or not. The formal 
delivery of possession was the common 
fact in both suits. If that was all that 
took place, the caiKses of action were 
identical. It is finally argued that the dis- 
po.ssession of the arable land must in any 
case have been by a different act 
from the re-entry in the homestead. The 
Plaintiff's s])ecific allegation hotvever that 
he was dispossessed in March 1908 was 
not believe<l. We should have to have 
recourse to surmise if we w’ere to say that 
the fiialing that there was not more than 
one act of dispossession was wrong. 

\A'c are of opinion that the findings of 
fact cannot be successfully assailed on any 
ground of law. 

Those findings are that the cauro *of 
action in the eoit was the same 
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an the cause of action in the Dissent suit. 
In the previous suit the Plaintiff omitted 
to sue for a portion of his claiih namely 
for the arable lands. He cannot under 
Or. 2, r. 2, of the Code of Civil Procedure 
be permitted to sue for them now. 
The^appeal is dismissed with costs. 

Appeal dismissed. 


{OBIiCINAL APPB LAT JURISDIOttON ] 
App. No. 552 or 191.5. 


Chapman, J. 

Roe, J. 

1915, 

31, Aagiist. 

Indian Penal 
eaueing evidence of murder to ttieappear—Pro- 
prielg o, alternative \ndietments~-Principal und 
aeeeetory after fact—Principal if can be convicted 
under tec. SOI, 


SuMANTA Dtiupi and 
ors.. Appellants, 
e. 

Kino-Empbrob. 

Code, tec. SOI, SOS liurder. 


The accused u'cre committed to the 
Court of Session under secs. d03 and 30 J, 
I. P. C. In that Court the charge under 
sec. 201. I. P. C., u'as first investigated 
the other charge being postponed for future 
consideration. The Sessions Judge found 
that the accused had a sufficient motive 
for committing murder, that they disposed 
of the hodtf of the deceased and were loiter¬ 
ing near his house at the exact hour of 
murder. On these facts the accuse.d ivere 
convicted under see. 20}, J. P. C. 

Held —That sec. 201, 1. P. C. is an at¬ 
tempt to define the position knoivn iu 
England as that, of an accessory after the 
fact. It is settled law that a prihcipal 
cannot be convicted as an accessory. 
Where it is impossible to say defittttely, 
however strongly it might be suspteted, 
that an accused was guilty of murdert fnere 
suspicion is no bar to a conviction Under 
sec. 201. hut if it be accepted as a proved 
fact ^that the accused before th& Court 
disposed of a dead body and if the aecepi- 
'OMce of that fact completes the chdin of 


circumstantial evidence which proves 
beyond doubt that the accused were actual 
principals present at the murder and taking 
part in the murder they cannot be convict¬ 
ed of the minor offence of causing evidence 
of the murder to disappear even though by 
an error of the Judge or by a misconcep¬ 
tion of the position by the Public Prose¬ 
cutor the charge of murder is subsequently 
withdrawn. 

That on the facts found the accused were 
principals anil the conviction under sec. 
2Ul could not stand. 

Per (’HAPaiAN*, J .—It is 
to have an alternative*indictment onW^ 
count charging the accused as principal 
and the other as accessory after the fact. 

Qi’kkn-Empuess V. IjIMIua ij3) and 
Torai* Ali V. Qi'een-Emj'RKss (2) relied 
on. 4 

This was an appeal jireferred on the 
12th July IJIG against the order of K. 
(larlick, Esq., Sessions Judge of Noakhali, 
dated the 11th ^fay 1915. 

The facts are stated iu the, judgment. 

No one ap|>eared for the Accused. 

Habit .1 tulya Charan Hose for the Crow'n. 

The JrDGMHNT ov THE CoERT was as 
follows : — 

Roe, j.—T he facts of this case as set 
forth in the judgment of the learned Ses¬ 
sions Judge are as follows :—On the 3rd 
February one Girish Kahar disappeared 
and was never seen again alive. On the' 
T2th February a dead body was found in 
a fKind which appears to be an overflow 
from a tidal river. The body was lying 
under three feet oC mud and on it was a 
heavy ladder. It was so far decomposed 
that the Medical Ofiicer who held the 

(1) Uiir*port*i|. Or. Cam BoSl. H 0 ,, IMS 
M p. 799 . 

O) I. L. caL e a tmt). 
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posUfnortem examination was unable to 
give any cause of death; but from its cloth¬ 
ing it was identified as the body of GIrish 
by his relations. As soon as the body was 
discovered a first information was lodged 
before the Police in which it was stated 
that the undoubted cause of the killing of 
Girish Kahar was that his cousin was an 
idiot and that his wufe Nandarani w'as an 
immoral woman, her chief visitors being 
Sumanta Dhupi and Bhagwij^ Dhu]>i, two 
of the accused now before us and that 
Girish an obstacle to these intrigues, 
ipifter investigation twt) other ])hu})ies, 
^»^harat Dhupi *an(f Pyari Dhupi were 
arrested by the Police and were brought 
before the Deputy Magistrate for (he re- 
^rdinf^f statements which for the pur¬ 
pose of the present case it is not necessary 
to consider^ It is sufficient to say that 
they are not admissible in evidence against 
the two accused Sumanta and Bhagwan. 
Evidence was placed before the Commit¬ 
ting Magistrate to the effect that from the 
condition of the rice in the stomach of 
the deceased he must have died three or 
four hours after his last meal which w'as 
taken at 6 p.m. A number of witnesses 
gave evidence that they saw’ Sumanta and 
Bhagwan, Pyari and Bharat between 6 
and 8 p.m. loitering near the house of 
Girish and two boatmen saw* Sumanta 
the same night at 11 p.m. with two other 
men at a .spot a short distance from the 
place where the body was found. The 
men that they saw were muddied to the 
W'aist. ' Other w'itnesses saw Sumanta 
and Bhagwan about midnight returning to 
thier homes with mud upon their legs. 
Upon this evidence the four accused 
Sumanta, Bhagwan, Bharat and Pyari 
Were committed to the Sessions Court 
under secs. 302 and 201,1.1*. C. 

On the caw coming on for trial it was 
at onpO'evident thMi it would be illegal to 


try both these offences together. Accord¬ 
ingly the charge under sec. 201, 1. P- C., 
was first investigated, the charge under 
sec. 802 being f>ostponcd for future eon- 
siderution. 

The facts as found by the fissions 
Judge amount to this, that the Medical 
Officer is wrong in his deductions from 
the digestion of the food in the stomach 
of the deceased as to the exact hour of his 
death. That hour would more rightly be 
fixed at between 7 and 8 p.m. The Ses¬ 
sions Judge finds on the evidence that it 
is conclusively proved that Bhagwan and 
Sumanta disposed of the body of Girish 
by sinking it in the pond, lie finds that 
it is conclusively proved that Girish was 
murdered between 7 and 8 p.m, on the 
night of the 8rd February. He is satisfied 
that Sumanta and Bhagwan had a suffi¬ 
cient motive for killing him. He finds 
that they were loitering near the house of 
Girish at the exact hour of the murder. 
On these facts he has convicted them 
under sec. 201. 

Sec. 201 is an attempt to define the 
p<>sition known in England as that of an 
accessory after the fact. It is settled law 
that a principal cannot be convicted as an 
accessory after the fact. The learned 
Judge recognises this. His argument is 
(hat the evidt nee on the record is insuffi¬ 
cient to justify him in saying definitely 
that either Sumanta or Bhagwan was ac¬ 
tually guilty of the murder and that there¬ 
fore there is no bar to their* trial under 
sec. 201. 1 have considered carefully the 

opinion of many learned Judges upon this 
section, particularly the opinion of Jardine, 
C. J, and Banade, J., in the case of Qvkeen- ' 
Rnipress v. Limbya, (1). I accept with 
confidence the rule laid down in that case 
that, where it is ^^sibile to say. ^fi- 

fl) UsrepicN^:;H. 0., 18M 
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nitoly, however strongly it might be sus¬ 
pected, that an accused was guilty of 
murder, mere suspicion is no bar to a con¬ 
viction under sec. 201. But I am satisfied 
that if it be accei>ted as a proved fact that 
the ac^psed before the Court <Iisposed of 
a dead body and if the acceptance of that 
fact completes the chain of circumstantial 
evidence which proves beyond doubt that 
the accused were acliial i)rinci}>als present 
at the murder and taking part in the mur¬ 
der, they cannot be convicted of the minor 
offence of causing evidence of the murder 
to disappear, even though by an error of 
the Judge or by a misconception of (be 
position by .the Bublic Prosecutor the 
charge of murder is subsequently with¬ 
drawn. 

We must take it as a fact conclusively 
proved that the accused ^)n the night of 
the murder of Girish dispo.-'ed (jf his dead 
body. We must take it that before any 
investigation had been made by the Police 
Sumanta and Bhagwan were c’othed witli 
a motive for the murder. We must take 
it as proved beyond dispute that the 
murder was committed between 7 and 8 
p.M. and that between 7 and 8 p..\i. 
Sumanta and Bhagwan wcue seen by 
numerous witnesses loitering near iJie 
house of (he deceased. If all these fads 
are accepted as being conchtsively proved 
it is beyond question that th(^y amount to 
a chain of circumstantial evidence amply 
sufficient to jnstifv the conviction of the 
accused as priijcipals. If ^\e accejd the 
facts found the Appellants were certainly 
principals. If we do hot accept the facta 
found they are on the merits of the case 
not guilty. There is in this case no escape 
from that position. The Appellants 
Sumanta Dhupi and Bhagwan must be 
acquitted. 

With regard to Pyari Dhupi there, are 
two flaws in his conviction. In the first 
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place on the facts , found by the Sessions "^ 
Judge all that he did tvas to tie the body 
of (Jirish to a ladder. In one part of his 
judgment he says that it is not shown for 
certain whether Girish was dead when he 
was tied to the ladder. In another part 
of his judgment he s«iys that Pyari helped 
to tie the body to the ladder because he 
was abused. Acce})ting these findings of 
fact it is clear in the first f»’ace that when 
I’vari lent big assUtaiicc it is not certain 
that the offence of murder had been coni- 
imtted. In the second place if j^^^PPd he 
only tied the ladder to the boiTv of the 
(Iftceased to avoid being abused it cannot 
be said that he as.sis1ed in dis|x>sjng of 
the l^ody «itli the intention of s^'cning 
the murderers. ^ 

For tJiese reasons J an) of.., 4 ipinion that 
the three App-ellants shouhN-VfcP acquitted 
and released. 

CrtAP-MAN, J.— 1 agree that the Appel¬ 
lants must be acquitted and released. I 
desire h»»wevcr to guard myself from say¬ 
ing V hat my opinion wouhl l)e if this case 
were one of first impression. I consider 
that I am bound by the decision in Torap 
Ah V. (/ueen-Empress (21. 1 am unable 

To distinguish the faci.s of th<‘ present c^ise 
from th<* facts of that case. Tin* (h’own 
might well consider in a case of this kind 
which cliarge to prove and proceed upon 
that charge alone. It is unsatisfactory to 
have an alternative indictment one count 
< hargi})g the accused as principal and the 
other as acccs.sory after the fact. ' 

(3) l. L R. 23 Cal. eS8 (1805), 
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^Ir lierb^ Hiblmwood. 

The hoWur of a Kniylilliood h.u not bceu 
conferred on Air. JiistKc JJolmwood too soon. 
SjVe have in Ufcsc* coliiniiis drawn attention 
hotore to the omis.sion of his naiue froni j)reviou.4 
Year and Birthday Jhjnouis Lists. Since 

C inin^j the (’alcuttji lli^di Court in IdOtj he lias 
jen 11 very indnstrious ami pojtular judge. 
During the rime he has been on the lii'iieli, he* 
j^s more than any other jndg(‘. lieen entrusted 
with the task, which is often the most arduous 
and not nnoften very tliankless, of di.sposing of 
criminal apjieals and nwision cases. It is a 
well-known fact that w'hilo he has iieen able to 
Blear oft’ soinetiiiU's very hea\,\ arrears and 
always keep himself abreast of the work on the 
Criminal Aptiellate and Jtevisional Bench, he 
has also displayed an amount of tact, judgment 
!tud regard for justice in the disposal of eases 
vvhi<di has justly made him popu'ar both 
wHth -tiio legal profession and the public. In 
private life he is a most affable gentleman and is 
Always ready and willing to be of service to the 
|)ublic and to individuals vvhenever his assistance 
19 sought for a good cauae. The honour con- 
h'-rrfed on him will be appr^iciated alike by the. 
Indian and the Kiirop(^a.n,conimomtijr. 



Kali^tiiood 

: confw, 

Chi^ 

P80 


on Blr. 
Opart 
ijm an ex* 
le and has 
yergotic in, 
^lelBct of the 


Be.har High Comt the honour conferred on him 
is only beJilting the pi'os]iective bead of the 
judieiiirv in our sister I’rovinee. We are very 
glad to note that the honours this year are very 
iMjiiallv (listribiitcil among.st all sections of the 
coiiiMiimitN and tliat -ludges have not as in some 
previous tears heeii left in the lurch. 


The late Sir Arthur Wilson. 

l.asi we’k's cables bring, imongst other 
news, tiiat of the death, at a fairl> advanced 
age, of Sir Arthur Wilson, at one time a ]iuisnc 
.ludg( ('t the Cnicutta High Court, and until 
recentlv an active member r'f tlu' .Judicial 
Coiii’iiiltee ol tlie Privy Coimeil. The meniory 
of Sir Arthur is still lield in high esleeiu by the 
senior meiiihers of th<' legal profession and the 
public in Calcutta as of a .liidge wlio couihini'd 
erudition and industry with patience and 
a. strong sense of justice, lie was a .Judge of 
tlie Calcutta Higli Court fmm IfiTS to J8D‘2 
when li{> resigned and hecanie Advisor to the 
India Office. In lb()-J he became member of 
the -Tudiciiil Cormiiilteo of the Privy Council. 
Afanv imporlant judgments delivered by him in 
the .Judicial Coimuittc’e have Jieen reported in 
our eoliinius. 


The late Mr. Justice Beverley. 

.News of the death of Air. Henry Beverley, 
who was a .Iiidgt- of the. (kileutta High Corn-t 
from to 18‘,)7, W'as received in Calcutta, 
during the Christmas Vacation. He was a 
iiK'nilier of the Indian Civil Service and was 
held in high ri'garil both as an able and success¬ 
ful .Judge and a nian of sterling qualities. 

The late Mr. C. P. Hill. 

It is with, deep sorrow that we received the 
news of the d^th of Mr. C. P. Hill as wo were, 
piing to the w'as with one exception 

almost th6 old school of*adlocates 

tha who have made the 

'Tj^Bpeoted throughout 
thh lent^h ^untry for its 
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ob-tgryaiice uf u higli standard of professional 
duty and singular inde])endeiic*e. Mr. Hill was 
universally respected not merely for his legal 
erudition, liis |)ouor of dear ex|K)Hi1ion of fact 
and law and lair and fearless advocacy 
but "lor Ills character and sense of honour 
which was an example to the whole liar. There 
never was a greater friend of the junior mem¬ 
bers ol the liac wliom lu* took every opportunity 
to help not moreh by advice but also veiy 
materially in getting on in the jirol’cssion. Ih' 
retired amidst imiveisal regret in 1911 and 
wo woul<l refer our readers to the ('ditorial 
notice of his letitemenl in our issue ot l.'Mli 
March 1911. He has pass'd away at the 
mature age of 70 and the memory of his re¬ 
markable fKU’soiiality and kind, flank and 
earnest nature will never be forgotten by tho.so 
who had known him. 

% - 

The Late Sir Henry Colton, 

We draw our readers’ attention to a eouimu- 
nication whieli is publislu'd in another eolimui 
ruminding us and the puhlie oi a faet, generally 
overlooked in ohitiiai.v notici's con<*erning the 
late Sir Henri f'otloii, tliat amongst the mari\ 
oflfiei's wliieh he filled with eredit was that of 
the Registrar ol the High Coml in its Aiipellatc 
Side. 


Gifts over and sec. Ill of the Indian Succes 
Sion Act. 

See. Ill of the Indian Suecession Act has 
lie(|uently been a stumbling-block to the 
Courts in this country placing iijHin Wills made 
by Hi mins the meaning which the testators 
\erv pie^umahly intended to convey by the 
language tlu'V used. Tn K ircndranalh Sircar v. 
jKanidl'tbdSnn, I. \i. I{. Cal. 563 : S.C. 2.3 T. 
A. IH, the High Coint ol Calcutta tried to r<*ad 
it as a nil<‘ ol iiiterpietation, so that if from 
the tenor o( a Will it eoiikl be gathered 
that a gift over was intended to take 
eflFeet upon tlu* hapjiening of an uncertain 
event ujicr the deaf' of llio tefetator, the rule 
laid down in sec. Ill w is not to he applied to 
dt'feat the gift on the ground that the uncertain 
event did not happen before the (late of distri¬ 
bution which in that easi‘ was taken to be the 
(loath of the testator. The Privy Council 
overruled the High Court, and ijord Mae- 
naghten ,w 1 k> seldom thought it neci'ssary to 
ualify his views on any matter in which his 
.ordship differed from others, in delivering the 
judgment of the Board, said see. m had in re- 
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gard to contingent or executory bequests laid 
down 11 hard and fust rule which must be ap¬ 
plied wherever it is applicable without sjiecul^- 
mg on the intention of the testator. BanerjeiSi 
and Kampini, J.I,, in Monohur MnHicrjee v.' 
lUmsvcar AJukerjee, 3 C. W. N. 478, had to 
accept, as they could not but do, this view of 
the sertion and w'hen they were confronted 
with illustrations (d) and (e) to sec. Ill, w'hieh 
<-ei’l,imh to some extent militate against the 
I'rivv ('ouncil’s reading of the section could only 
say that the hnguage of the illustrations could 
not be allowed to control the “ hard and fast 
rule ” laid down in the body of the section. 


'J’lie section again e imc uj) for consideration 
before Ihe Judicial Comrnittoe ii^^e case of 
Hhufxndra Krishna Ghose v. Amm^cndra Naih> 
Dcij re|)orted m this Issue (p, 109). Their 
Ijoritslups who had been irrevocably committed 
to the MOW laid down by Lord Mnenaghten 
liow(w<'r took little pain to conceal tjftir opinion 
that the rule eimneiated in the sectroii was notv*^ 
I \er\ s'lJutaiy oni‘. The Right Hon’blc Mr. 
\meer Ah who deliverc'd their^irdships' judi^- 
ment said that it embodied the rac laid down in 
Hdicnrdfi v. Kduuirds, 35 lieav. ,361- a rule 
which has been in a great measure dejiarted 
troiu in Liter KiUgiish decisions—and that it# 
should he apjilied only to cas(*s strictly coming 
within its scoix*: that the present case did not 
do so, because the period of distribution under’ 
the firesent Will was the death, not of the 
testator, Imt of his widoAv, who according to 
then liurdships’ int(*rpretation of the Will was 
lo take f lile-estate—though now’here in the 
Will w,is this exiiressly indicated. Courts in 
this eniiutrv will now know how to take a case 
out (,f (he op(*iation of the section, viz., by fixing 
upon a date of distribution later in point of 
time than the testator’s death. H is also clear 
tliat illustrations (d) and fr) to sec. Ill are not, 
as suggested in Monohur Mukerjcc’s case, to 
he east out of the statute as instances of Mnnder- 
mg k'gislation. They will obtain support from 
Hi(i> manner in which tlje Will in the jiresent 
ease has been interpreted by the Judicial 
Oommittee. • 


3’o Tin? Editor, “ Oalcdtta Weekly Notes.” 

Sir,—Your very appropriate notice of the 
death at the front of Mr, H. T. Oitllis, lately 
a Registrar of the Calcutta High Court on ito 
Appellate Side, emboldens me to poifft out that 

30 • 
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some other Begistrars of the Court have won for 
themselves more than ordinary distinction by 
their meritorious services under the State as 
also in public life. Amongst them the name of 
Sir Henry Cotton, who in the past fought stre¬ 
nuously to make the lot of Assam labourers 
happier and who up to the time of his death 
worked hard towards securing to India her just 
rights, deserves siwcuil mention. It would Uo 
out of place to canvas in your columns all his 
varied claims to distinction. But the fact that 
the late Sir Henry Cotton was at one time a 
(It Begistrar of the High Court, and filled that 
office with credit, has been ovcrlookt'd in nearly 
all' tjie obituary notices that have apiieariHl in 
■ the Newspa|>er Press, and many of your 
readers wo||M like to see this omission made 
goixl, at Ic® in a h'gal journal. It may 
not-also be generally known and it will surely 
interest lawyers to know that at an early fiart 
of his distinguished career Sir 1-lenrv Cotton 
had serveeWor some time as a Judge of the 
PresidepcyToiirt of Small Causes at Calcutta. 
In his days a member of the Indian Civil 
Service had a '0otq varied experience of the 
affairs of the mate and the ]>eoplo than he 
can lay claim to to-dav. 

- ■ ‘ Yours faithfullv, 

V “ Vakil.” 

IRtbiett). 

The Hindu Ij.-vw of M.vrriaoe .^nd Stri- 
DHANA. Being the Tagore Law Lectuies for 
1878. By Sir Gnoroodajm Bauerjee, Kt,, M A., 
h.L,, Ph.D. Fourth Edition. S. K. Lnhiri 
Co. 66, College Street, Calcutta. 1915. 

It would be an act of supererogation to 
notice at length a new edition of this stan¬ 
dard work, sfiecially as the services it has 
rendered as a pioneer in its particular field of re¬ 
search have up till now not been emulated 
by any other worker in the field. The author 
has in fact had to do little more in the present 
edition than revise the work and bring it up-to- 
date. In doing so, bow^ever, he has found him- 
, self in disagreement with two recept Full Bench 
decirions of the Calcutta .High Court and wa 
are giatified to find that his criticisms of both 
we generally on similar lines to those recorded 
in thig journal. The two Full Bench decisions 
are respectively Hiralai Singha v. Tripura 
Chamn (t. Xi. B. 40 Cal. 660: 17 C. W. N. 
679) end Debi Pirosad v. Gopal Bhagat (I. L. B. 

* 40 pal, 17 <3. W. N. 701). In the former 
the rule laid down in 


WEEKLY NGfES. 

earlier cases that the tie of kinship between a 
degraded Hindu woman and her undegraded 
relations is severed by her lapsing into prostitu¬ 
tion is erroneous and that her undegraded rela¬ 
tions (it may even be the husband) succeed to 
the ]>ro|iei'ty accordiiig to the ordinary law of 
inberilance. In the latter, it was laid down, 
that an alienation by a Hindu widow with the 
consent of the immediate! reversiemer will not, 
in the absence of legal nee’cssity (^ove<l or pre¬ 
sumed!, he binding unless the alienation he of 
the whole of the widow’s estate and is sii]»port- 
able on the theoiy of reUruinishtnent. As regards 
the former, we ventured to express the opinion 
(17 ('. W. !N. clxv) that though reconcileable 
with the ordinary rides of inheritance (or rather 
VI ith their application in accDrdance with cjuions 
of construction borrowed from English law') 
th(' decision was op]iosed to .Hindu social senti¬ 
ment, and that it seemed preposterous to 
permit Ihe very kinsmen who outcasted her, 
and who would if they could avoid contact in 
her life with her shadow, to come forward on 
her death and claim kinship for the sole object 
of apfiropriating the profits of her shame; and 
we threw out the <|uery ” whether the recogni¬ 
tion of the right of the nndegraded relations 
to inherit might not hav(! a reflex action on the 
position of the woman”? Sir (looroodass's 
(iritieism of the decision, besides being more 
authoritative, is also more outspoken, but it 
should he read in the origipal to hi! appreciated 
(pp. 417-4’2.'31. He has no doubt that “the effect 
of the decision upon Hindu Society will;-,he: 
lament able.” With regard to Dcbi , 

Gopal Bhagat, we observed (17 C. 
clxxiii) that from the point of view of logic ihe 
decision of the Full Bench seemed unexcep-' 
tionahlo, and that the ” balancing of authesr- 
ities ” bv their Lordships a’so was perfect, but 
the qiie.stiou that did not sc^m to have Te<»ived 
the same degree of consideration was whether 
tho decision would not unsettle bid established 
practice and render insecure titles based upon 
<*. different though it may be an anomalous and 
illogical rule. Sir Gooroodass does not, seem to 
agree with our view of the ' ‘ balancing of 
authorities” by the Full Bench (see pp. 2^-289). 
hut the strongest objecMon according to him also 
t o the view of the Full .Bench ‘ ‘ is that the condi¬ 
tion it impels ..ppon 'the alienation by tho 
widow with^ of the reversioner to 

make it valid w mosfr unlikely to 

have been ■ t|ie past and which will 

load to the . . of numerous titles 

created in 
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ttiR futiu'e to alienation of the whole estate 
where alienation of a i)art might have satisfied 
the widow to the great injury to actual rever¬ 
sioners whose irjterest the condition is intended 
to protect.” 

df 

Ci^CUTTA JIGH COUBT. 

BmmS tfcelatOBa not raporesd. 

(Mm teportut omw to Im inllj mpottad hwoaftor.i 

CiviL.AiTKLnATb; .luaisoiC'Tiox. Before Suau- 
Ki noJN and Chapman, JJ. Appkal. khom 
APl'tiLLATK OKOHH No. JOt) OK 1911. 
'.rrijSl KOUT, Applicant, Appellant r. 
iSHKlKH NOBl BCX and oits., Auction- 
piirchusei's, Uespondents. Kith I )t*ce]iib< r 
1915. 

'*AnrUon /ialr—AppIiration lo srI a.<ii(lc —.Ip- 
plivtiiiou allourrd by first Court—Appeal by our. 
of the aueiiou'-purehasers—Appeal allowed ((.v 
reyards whole property. 

The appeal wa.s against an order of the lower 
Appellate Coiut setting asid<‘ aji onler of the 
first Court. 

An application Mas made to the Brimarv 
(a)art under Ur. .XXI, r. 90, ('. 1*. ('., and .see. 
47 of the Code on the allegation that tin' e.r 
parte decree in the execution of which the land 
was so'.<l was obtained fraudulently and that 
the land was sold fraudulently which the decree- 
holder purchased himself in the name of ins 
servant and relation. 

The first Court held in favour of tlie Apjdicanl 
and sot aside the sal<‘. On a}>peal this order 
was set aside. 

'I’lK're were three fuietion-pnrchasers. Two 
of them did not ap|)eal to the lower Appellate 
Court. It was contended that the sale, so far 
as these two men were concerned, should he 
set aside. Th(‘ Primary Court set aside the 
sale on the ground, first, that the decree on the 
strength of which the sale had t:iken place 
lun’ing been obtain'd frandidently and having 
been std aside, all further })roceedings after the 
decree was null and void; sceondly, that there 
Was fratul in the publication of the necessary 
notice of the sale which had canserl inadequacy 
of price; and thirdly, that the real purchaser was 
the decree-holder himself and that ho purchased 
bemmi forjiimself. 

Held, that the sale being on** sale, in execu¬ 
tion of the decree and as it was impossible to 
niake a division ip- the sale with regard to a 


j)ortion of the projx'rty, it w’ais allowed to stand 
with regard to the other portion. 

Dr. Dwarka Nath Mitter for the Ap}>ellant. 

liabu Harihar Prosad Sinyh for the Eespon^- 
dents. 

A. T. M, Appeal dismissed. 

CiN’in Aitkllatj': Jlrisdjc'iiojN. Before Sh.ar- 
Ki’DuiN and CuAPMA.v, JJ. Appkal prom 
.\ l'l>KLL\TK Dkcrjce aNo. 1708 OK 1014, 
J’EAHV MANDAK ani> ohs., J ),>f end ants 
1st, and ’Ind party .\p|H'IIants r. ANANJl 
KA;\I, riaintilT, ■ Respondent. 10th De- 
ee tuber 1915. 

'rule—Cieil Court's jurisdieiioit — Commuta- 
hoii »i rent—lieuyul 'I'enauey ,l<7 iVllI of 
iSiS.j), see. do—.Judy me at if bur.^fjm 

The appeal arose out^of g suit for nutt. The 
IMiiiiitilT had actpiired the landlord’s right by 
purchiisi' at a sale* in (*xccution of a mortgage- 
decree. lie iiiiido the successors oyJic previous 
holder of the landlord’s right partic*to the suit. 
The main (piestion Avhich was determined by' 
the lower Courts was the (|ue|^m whether the 
I’lainlifl' had obtained ]ios.seswn of the land¬ 
lord's right or not. Tlie suit wais conte.sted 
upon lliis ground both by tlie teuiuit imd by the 
siKN-essors of the previous holder of the land¬ 
lord's right. The first Court held tluit the 
I’laiiitifT iiad failed to prove that he ohliiined 
possession. The loAver Appidhitc Court set 
aside this decision, held that the Blaintiff had 
obtained possession and dt'creed the suit. The 
siiccessfirs of llie previous owner of the land¬ 
lord’.s^right iind the tenant both apiMaded to the 
High f’ourt. 

ft was contended that it wtis not open to the 
Civil Court to go into the question of the Plain- 
tilfs title inasmuch as- that w'as determined 
under sec. 40 of the Bengal Tenancy Act. 

The tenant had applied under sec;. 40 for the 
commutation of his rent. Both the Plaintiff 
and the Defendant, 2nd i>arty, the successors of 
the iirevioiis owner, were |)arties to that deci¬ 
sion. But no question between the Plaintiff 
and the previous owner was decided. 

lleld^ that the jujlgmient in'the cose under 
sec. 40 of the Bengal Tenancy Act did not 
operate as a bfw in the present suit. 

Lala Saligram Singh v. Mohunt Ramqir (S 
C. W. N. 311) distinguished. 

Ihbu Gufudas Sinha (or the Appellants. 

Babu Nares Chunder Sinha for the Bes- 
pondent. 

A. T. M. Appeal duin^sed. 

82 ’ 
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Viscount Haldanb, 
Lord Parmoob. 
Lord Wrenburt.'* 
Sir John EoGEii# 
Mr. Ameer Ali. 
1915, 

!keard, 19, October. 


Bhufendra 
Krishna Gross 
and anr., Appel¬ 
lants, 

V. 

Aharendr4 
Nath Dby and 
another, Respon¬ 
dents. 


Jadgment, 

15, November. J 

ffinda Law^ Will^ inUrpretaX on of— Widow ap- 
po 'nt$d executrix with power to adopt five ions in 
aueaeuion—Oift over on her dying without ton to 
nephewt-er^^t adopted i/ devests widow—Life- 
estate to widow infetred from tenor—Oift over 
«. lid and not touched*by see. 111, Succeuion Act 
{Jf of 1865). 

WhcjB^a Hindu irstaior hcloutfintf io the 
fdnyabimga school appointed his u'ifc sole 
executrix and authorised her to adopt a 
son, and such sons i)i succession in 
case of death, and the Will finallij provid¬ 
ed that if the wife died trithout adopting 
a sou or if such adopted, son predeceased 
her u'ilhout leaving anij male, issue, the 
estate, after the death of his wife, would 
pass to such of his sister's sons as might be 
living at his death. • 

Hehl —That the estate was in the widow 
during her life, and it could pass only to 
the son who survived her or in case of his 
death in her lifetime, to his male issue if 
He left any. 

^ sore adopted by the widow predeceased 
her without issue. 

Meld^That the gift over to the %ephevBS 
on the death of the widow, 
the gift to the nephews was not 
by. see. lil of the Succession Act 
the client upon which,*as distinctly »ich-> 
turned in the Will, tfcc distribution was to 
tuhe fdace being of the widow. 

,. 111, Succes^nconfipiented on. 

.U.fikmld be Of plied duty to edifes strictly 
itS'scope:' ' 






Under ' the Daynbhaga, the testator 
has not only the power of authorising 
his widow to adopt a son to him, and 
in rase of the death of such adopt¬ 
ed .HOn to make other adoptions in order to 
ensure the performance of those religious 
rites on which depends his salration in 
aft< r-life, but he can attach to such qpthor- 
ity a direction that her estate should not 
be interfered with or devested during her 
life, just as he can postpone the .succession , 
of his hutural-born soti by interposing a life- 
estate. 

This was an appeal from a decision of the 
Calcntta High Court, (Jenkins, C. .1., and 
Wocxlrolfe, J.), dated tlie '28th November 
J018, which is rej)ortcd in I. li. B. 41 
Cal., p. 61-2 : s.c. 18 C. N. 3GU. 

It raised questions relating to the con- 
sti'uetion of a Will w’hich is quoted in their 
Lordships’ judgment. The High Court 
held that the testator’s intention was that 
his estate should be beneficially enjoyed 
by his wife or adopted son until the death 
of his wife without male issue ; and that in 
the event of there being no adopteil son or 
the adopted .'••on jii’cdeceasing her without 
leaving any male issue, the t(\stator’s . 
estate should go to the Kespoiidents. 

Sir Robert Finlay, K.C., Mr. Upjohn, 
K.C., Sir William Garth and Mr. Dunne 
for the Appellants submitted that there 
was. no devise to the w idow’ or the adopted 
son, and that in the absence of tfny gift 
by implication or otherw’ise th0 adopted 
son libok by inheritance an estate of which 
he could not he subsequently divested. 
The testator's estate was in aboy^ce 
whidi is against the prindj^les of Hindu , 
law. It was therefore a case of inteai^y 
and the adopted spjn topic adoption 
absolute estate The 

Hindu law of the law 

of gift, and the t^^||e:|K>Sses 6 ion'b 9 r tlje 
donee is essenti^l^fejjfcliat law. The • 
gift over 


any' 

■■ , , 
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pfift is prccsenli. That is bad under the 
Hindu law. Jf tlie testator had made a 
pift to the adopted son under the Will, 
and then a gift over, that wou’d have been 
good, but there was no such pi’ior gift to 
support the gift over. Keliance was 
placedfbn Amrito hall Dntt v. Surnomotii 
Dasi (*J) and reference was made t(j 
the following :— Srectnutty Soorjeemonry 
Dossee v. Dciiohundoo Mtillirk (3), Mus- 
mmat Bkoobuti Moijcc Debia v. liatn 
Kishorc Aoharj dhou'dhry (4), liahoo Beer 
Pertab Bahre v. Maharajah Itajender Prr- 
tab Saher (5), KaUy Prononno Ghose v. 
Gocool Chunder Miticr (0), Bai Motivahoo 
v. Bai Manioobai (7) and Gorahandas 
Soonderd^tH v. Bai Hamcoorcr (8). 

Secondly, the gift over is bad under sec. 
Ill of the Indian Succe.ssion Act, 1865. 
The period of dislribution on a )')roj)er coji- 
struction of the Will was the dale of the 
testator’s dekth. Ulus, B to sec. Ill af)- 
plied to the present case. Sec. Ill ought 
to be ap|)lied vithout any regard to the 
intention of the testator. Keference was 
made to Noremlrh Nath Sircar v. KanwJ- 
basini Dasd (9) and Manikyaviala Bose v. 
Nandu Kumar Bose (10). TrevelyuJi’s 
Hindu Law of Wills, p. 118. 

Mr. L. DeGruyther, K. C. and Mr. 
Bhufjwandin Dube for the Respondents, 
submitted tlwit the testator had fixed the 
period of date of distribution as being the 
death of the widow, and therefore the gift 
over was not affected by sec. 111. The’ 
section which embodied the rule in 
Edwards v. Edwards ( 4 ), laid down a rule , 

(3) I. L. R. 25 Cftl. S62 at p. 6B0 (1899). 

(8) 9 U. 1. A. 123 at p. 136 {I862j. 

(i) 10 M. I. A. 279 at p.'.aOS (1869*. 

(6) 12 H. I. A. 1 at p, 87 (1887). 

(6) 1. L. R. 2 Oat. 295 at pp.'.808-6 (1876). 

(7) L. R. 24 1. A. 98,104, 108 (1897). 

(8) I. L. R. 26 Bom. 449 at p. 467 (1901). 

(9) L. R. 28 I. A. 18 at p. 27 (1896). 

(10) I. li R. 88 Oat. 1806 at p. 1312 (1906). 

(1) $5 Bmv. 861 (1852). 


for construction of Wills. The wortila 
“payable” or. “distributable” in the 
section meant the jaiyment or distribution 
of an absolute interest. The gift over was 
not had under the princiltiPcs of the Hindu 
law. There were only two rules which 
have been established under the Hindtl 
law to limit a gift or devise, namely, (1) 
that a Hindu cannot create estates un¬ 
known to the Hindu law, and (*2) that a 
gift must be iu favour of a |K'rson existing 
at the time of the testator’s death. Both 
restrictions did not a])ply to the jiresent 
case. Bai Motivahoo v. Bai Zutinwohai 

a). * •• 

B.vecutory becpiests arc |)erfec(ly allow-’ 
able under Hindu law, and hav^jj^ always 
been enforced in India. Sec. Khv of the 
Indian Succession Act recognizes it in 
terms. Keference was rnadP'to Norendra 
Nath Sircar v. Kamnlbasim Dasi (9), 
liadiia Prosad Mullick v. H-animoni Dassi 
(11) and Chuiiilal ParvaLishaukar v. Bai 
Sam rath (12). 

1’he cases on which the Appellants relied 
Gordhaudas Sooiidcrdas v. Bai Banicoover 
(S) and Amrito Lall Dutt v. Surnomoni' 
Dasi (2), have no aj)i)lication. There was 
no gift in (he first and no existing bene¬ 
ficiary. (Their Lordships intimated that 
they did not desire tt) hear Oounsel for the 
llest)ondents any further.) 

Sir Robert Finlay in reply submitt^ 
that there could be no valid gift under tile 
Hindu law vyithout delivery of possession 
to the doneof" 

Their Lordships’ Judgment was de®- 
vered by 

Mr. Ameer , Aii.—This is ‘ an appeal 

(2) L L. B. 26 CU. 662 *t p. 690 (1898). 

(7) L R. 24 I. A. 98, lOl, 105 (1897). 

(8) L L.*B. 28 Bom. 449 p. 467 (1901). 

(9) L. R. 28 I. A. 18 at p. 27 (1896). 

(11) L, R. 85 T. A. 118 at p. 137 (1908). 

|12) I. L. R. 88 Bom. 899 at p. 41) (1914). 

G 
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i “■ 

Bhupendra Krishna Ghose «j. Amabendra 

from a judgment and decred of High 
Court of Calcutta pronounced in a suit 
which relates to the Will of one Herumbo 
Nath Ghose, a Hindu inhabitant of the 
town of Calcutta, subject to the Daya- 
bhaga School, who died on the 10th of 
November 1907. 

The material portion of the will, which 
bears date the 20111 June 1898, is in the 
following terras;— 

“ This is the last Will and Testament of 
tne Herumbo Nath Ghuse of No. 45 
Pathuriaghata Street, Calcutta, son of 
GirinHrif^lunder Ghose, deceased zemindar. 

I revoke all prior_,tes^amentary writings and 
appoint niy wife Srimati Poritoshini Dassi 
to be the sole executrix of this my Will. 1 
hereby jiuthorize niy said wife to adopt 
Dattakr^putra. In case of death of an 
adopted son my said wife shall adopt one 
after another^ve suns in succession. If my 
said wife di4irwithout adopting a son or if 
such adopted son predeceases her without 
Iffiving any male issue, in such case my 
estate after the death of my said wife shall 
pass to the sons of my sister Srinmti Benodini 
Dassi who may be living at the time of my 
death.” 

On the testator's death liis widow Pori- 
toshini Dassi a])pliecl for and ol)taine<l |>ro- 
bate of the Will. Tlie estate of Herumbo 
accordingly vested in her a,s lii.s legal re- 
pi'esentative and remained in her pos.seR- 
sion until her death three years later. It 
is alleged that in August 1909 she, in pur- 
jiUlnce of the authority given to her by 
her deceased husband, adopted an infant 
of the name of Hem (’hunder Dey. This 
child died on the 31th of March 1910 
which was followed by the death of Pori¬ 
toshini herself shortly after. 

The present suit was instituted on the 
30th of March 1910 by Kissory Moni Dassi, 
the adoptive mother of Herumbo, against 
the two sons of Benodini Dassi, his sister, 
for a declaration that in the events that 
had happened the devise to them had 


Nath Dey. 

failed, and that the testator’s estate had 
devolved on her. Kissory Moni died in 
September following, whereupon one 
Trailokya Nath Ghose, who alleged him¬ 
self to be the next revei’sioner of the^'^^infant 
Hem, was substituted in her place. Trai¬ 
lokya has died since the trial; aJd the 
present Appellants are his son and widow 
who repi’esent liim as his executor and 
executrix resix'ctivoly. The fact of the 
adoption by Poritoshini of the infant Hem 
was denied by the Kespondents, but the 
qf.uestion has not been tried. Both the 
Courts in India have dealt with the case 
on the assnin]dion that the adoption w^as 
duly made as alleged by the Plaintiff; and 
on the construction of the Will have held 
that as the adopted son died without leav¬ 
ing male issue, on the death of the widow 
the hecpiesi to the sons of Benodini took 
effect a>ul they accordingly dismissed the 
suit. 

The jiulgment of the High Court is 
challorjged on two grounds; firxtlif, it is 
urged that on the adoption of the infant, 
the e.state vested in him as full owner by 
virtue of the Hindoo law of inheritance, 
that he took it in his capacity of s(jn and 
not as devisee under the Will, and on his 
death the ju'oporty devidvi'd on his heirs. 
Consequently, it is contended the exe¬ 
cutory devise in favour of the Kespondents 
failed completely. Secondly, it is con¬ 
tended that it fails al,s(» under the provi¬ 
sions of sec. Ill of th<‘ Indian Succession 
Act (X of 1805) which has been made ap¬ 
plicable to Jlindoo.s by tlie' Hindoo Wills 
Act (of 1870). 

It is to be observed (hat the Will ift this 
case does not infringe the rules which lay 
down the limitations on testamentai’y 
pow’ers of a Hindo©; bequest is to 

persons who wer®' in ^isttteiice at the^time 
of the testator’s arid he does not 

create any estat® tp Hindoo law. 
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Before proceeding to examine the’ Will in 
order to discover the intentions of the 
testator, their Lordships desire to make 
one further observation, viz., that under 
the p<0^abhaga, the testator has not only 
the power of authorizing his widow to 
adopt son to him, and in case of the death 
of such adopted son, to make other adop¬ 
tions in order to ensure the }ierformance 
of those religions rites on which deptmds 
his salvation in after-life, but he can attach 
to such authority a direction that her estate 
should not be interfered with or devested 
during her life, just as he can ix>st()oiK! 
the succession of his natural-born son by 
interposing a life-estate. 

In the present case bad the testator 
given to the widow a power to adopt with¬ 
out constituting her bis executrix she 
would have taken merely a widow’s inter¬ 
test which would have become dev<‘.sted on 
her adopting a sou. It is clear, however, 
from the language of tho \\’ill that the 
testator was anxious that there being no 
natural-born son, a son should be adopted 
w'ho and whose male issue should duly ])er- 
form those religious rites which arc con¬ 
sidered essential in the Hindoo system for 
the salvation of the deceased. With tlii.s 
object he empowered her to make five suc¬ 
cessive adoptions and constituted her as 
his executrix to give effect to his wishes. 

If the first son so adopted died in her life¬ 
time without leaving male issue, she had 
the power to adopt a second; or a third, 
fourth, or fifth in case the second, third, 
or fourth also died without leaving male 
issue. Thus the power to adopt icoilfided 
to the widow could not be exhRus^d so 
long as she was alive until the 
of the testator had been fully carried out. 

It is obvious that the estsite could only 
tp the^ son who survived her, or, in. of 
hiAdeatK in her lifetime, to his male issue,, 
if he left any. Otherwise the whole 


object with W’hich the power was given to 
the widoV for making the adoptions would 
be defeated. The estate was in the widow 
during her life; the gift over is expressly 
declared to take effect after her decease in 
case of the failure of the adoptions without 
securing the object the testator had in 
view’. Their Lordships conceive that a 
mere statement of the purpose of the 
testator w'Licli is apparent on the face of * 
the Wi'l and of the consequences result¬ 
ing from the contention .advanced on be-' 
half of the .\])pellants is sufl&cient (o show 
its fallacy. t. ■ 

The infant who w*d8 adopted by the 
widow died in her lifetime unmarried and 
without leaving any issue, and as she died 
a few days later she was unablwio give 
further effect to the wishes of hpr deceased 
husband. On her death, tiferefore, the 
gift to the sons of Benodini, tms testator’s 
sister named in tho Will, took effect, and 
the estate passed to them. But it has 
been strenuously contended that under the 
jirovisions of s('c. Ill of the In^lian Suc- 
ces.sion Act the bequest to them is void. 
That section runs as follows :— 

" Where a legacy is given if a specified 
uncertain event shall happen, and no time 
is mentioned in the Will for the occurrence 
of that event, the legacy cannot take effect 
unless such event happens before the period 
when the fund bequeathed is payable or 
distributable.” 

Sec. Ill embodies the rule enun< 5 i»l||l^; 
in Edwards % Edwards (1 j. The rule of 
construction mid down in that case has 
been considerably modified by later-, 
English decisions. The Indian Act, how¬ 
ever, has given it statutory force. Even 
in India as regards* Hindoos, its applieiifi. . 
tioQ is confined to special tracts such as the; 
territories subject to the LieutenahU. 
Gpvernor of.Bengal and the Presidency- 
towns of Bombay and Madras, Their’ 
(1) 15 BMT.ysl atSSk. 
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Lordships think that it should be applied 
only to cases strictly coming within its 
scope. In the present case the event on 
the occurrence of which the di.^itribution 
w’as to take place is distinctly mentioned 
as being the death of the widow. That 
being so, the gift to the nephews is not 
affected by sec. Ill and musl take effect. 

Their Lordships are of opinion that the 
judgments of the Courts in India are 
correct and that this ajipeal phon’d ba dis- 
• missed with costs, and they will humbly 
Mvise His Majesty accardingly. 

Soliffwftr : Mr. G. C. Farr for the Ap¬ 
pellants. • • 

Solicitors : Mcs^rn. M atkins and Hunter 
for the Kes|vcmdent8. 

B. ^ Appeal tiisniissvd with costs. 


tOIYIL ^PELhATE JUBISOIOTION.] 
AppsflUi FROM Original Civil 
Jurisdiction. 

No. 17 OF 1915. 


SANDERSON) G. J. 
WOODROI^FE, J. 

Mooebrjbb, j. 
1915, 

25, November, 


Kasstm Ebrahih 
Salkji, 

V. 

JonURMULL Kuemea. 


CivU Proe«(iur« Coie (Act V 1908), Or. 5, rr. It, 
tl Ofld Or. 9, r. IS, Or. J^S, r. I (A)—Appeal against 
order reftttinfi to set os 'de ex parte decree—Service 
of *»miNon«, eubetituted service, evjHeiencg as to. 

'Where it i$ a question of substituted 
Arcice, the • requirements of the Code 
should he strictly observed in erety res- 
peCt eueh^.thpM 0 % the Olfendant knew of 
. Ahejssue ' of: ’ 

Where Mis’m)r.pi^ 0 ':o 0 ieer went to a De- 
^ ftendi^'s plae^pf '^siness and made en- 

finding him on 
gnUf pita of the! three separate, occasions 
‘^Iwhefthewetet tksre, posted a copy of the 
'o» the; outM; doof: of: %he said house 
.wf^h he eft^ieotisly heliew^d to he the 
i^efeffdofWs ordimty residence. 


Held —This was not sufficient service of 
the summons. 

Proper enquiries and real and suhsian- 
tial effort should be made to find out when 
and where-the Defendant ris likely to he 
found and proper effort made to find the 
Defendant in the place where he ominarily 
resides or carries on husine.ss. 


Auddy 
• ^ 


( 1 ) 


CoHR.S V. NI'RSINO Dass 
followed. 

The mere fact that the Defendant or 
his solicitor knew that a suit has been in¬ 
stituted would not dUpense with the neces¬ 
sity of proper service of summons. 

This was an appeal from an order of 
Imam, J., dated Srd March 1915, refusing 
to sot asicle an e,r. parte decree made on the 
9th necemher 1014. 

The facts relating to service are suffi- 
cieritlv set out in their Lordships’ judg¬ 
ment. 

il/r. B. C. Mitter (with him Mr. S. C. 
Roy) for the Defendant--\jiixillant. 

Mr. H. D. Bose (with him Mr. K. /*. 
Khaitan) for the IMaiiiliff-Respoudent. 

Mr. Bose —I lake a preliniinaiy objo'o- 
tion to this Appeal. No appeal lies, as all 
appeals from the Original Hitli* to the Ap-'^ 
pellate Side must be under the provisions 
of cl. 15 of the Letters Patent, and not 
under the Civil Procedure Code. Such 
apptvils lie only fro?u “judgment.” I 
contend that the order refusing restoration 
which has been appealed against is not a 
*‘ judgment.” Or. -13, r. 1 (d) of the Civil 
Procedure (-'o<li.’ no doubt gives a right 
appeal in similar cases; But this does not 
apply where the appeal is from one side of 
the Court to the other. That Order ap¬ 
plies to mofussil Conjrts.^iily. Refers to 
Harish Chandar GhoW^i^^yi Kqli Sundai^. 
Debi CD, Toohec.^'^^^^ l^qssee v,JSudevi 


(9; L. R, 18 
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Dassee (3) and The Justices of the Peace 
of Calcutta v. Oriental Gas Co. (4). This 
contention was upheld in an unreported 
case before Jenkins, C. J., and Woodroffe, 
J., beint; Api>ml No. 30 of 1914. Heads 
Court Minutes, dated 30th Alareh 1915. 

fWo<^ouoi*'FK, J.—Is there a judgment 
in that case by the Appeal Court, showing 
the facts of the easeV* ! 

Mri' Bose. —No. All that happened is 
recorded in the ^linutes of that date. 

fTheir Lordships being ned disposed 
accept the arguments of counsel on the pre¬ 
liminary point, it was not pressed any 
. further. 1 

Their Tjordships then proceeded to hear 
counsel on the cpiest ion as to whether the 
summons had been properly served in this 
case. 

The Jl'DC.MENT OF THE CoPHT was US 
follows :— 

Randersox, (1. J.—This appeal is from 
an order made by iMr. Justice Ilassan 
Imam on the 3rd <»f March in this year, 
in which he refused to set aside a decree 
for specific ^lerfortuance of an agreement 
between the Plaintitf and Defendant. 
The decree was made on the 9th of Decem¬ 
ber 1914, and it was made c.r parte, the 
Deh'udant not being presimt or taking any 
part in the proceedings. Then in conse¬ 
quence of a letter which was dated the 
‘22nd of January 1915, and written by the 
]’laintifl‘’s solicitor to the Defendant, an 
.application was ma<l(i to Mr. Justice .Imam 
to set asi<le the decree on the ground that 
the writ of summons hud not been served 
upon the Defendant. The learned Judge 
refused to set aside the ilecree and this is 
an appeal from his jiulgiuent. 

Now, the se.rvico was supported in the 

• • (8) I. L. R. 28 QH. a«t at p. 871 ; o. 8 C. 

W. N. 847 <18S0). 

(4) 8 B, L. B. 488 at p 452 (1872). 


first instance upon an affidavit in the usual 
form which is to be found at page 15 of 
the paper book, in which one Sitaram who 
was employed by the Plaintiff, and 
another, Ishak, wlio was in the employ of 
tlio Sheriff of Calcutta, swore that they 
had betui to the Defendant’s house where 
he ordinarily lived and resided on the Ist, 
3rd and 4th day of August, that they couhl 
nut find him there, that they could not see 
any adidt male member of his family, that 
thev had called out his name in the usual * 
way hut got no resiionse and that therefore 
the writ liad been posted upon Tne pre- 
iiiiscs, and it uas upoti that affidavit of 
service that the learned .fudge of the Court 
of first instance proceeded to giye his 
decree. V* 

Now, it turns out (hat the Defendant 
(lid not reside at the j»r(nni8(^l^^vhich are 
meutkmed in the affidavit, namely. No, 1, 
Aniraiolla liane in Calcutta., What 
took place was that these two men whose 
names 1 have already mentioned, one in 
the employ of the Plaintiff and the other in 
the cinidoy of the Bheriff of Calcutta, went 
to the place where (he Defendant carried 
on business with his jiartner, and tried to 
find him there on the days in qii(‘slion, that 
(he bailiff went into the luisines.s premises 
and saw somebody seated on a chair on 
each occasion, who told him that the De¬ 
fendant was not at that time at tlie place, 
.and that Ihon having cried aloud his name 
three times ||e posted the writ of summons 
u|ion the iiremises. The question ia 
whether that is sufficient‘service. I may 
sav at once that in one sense T regret that 
we have to allow this ap)ieal, because I 
have not much doubt in my mind, speak¬ 
ing for myself, that the institution of these 
proceedings did come to the knowledge of 
the Defendant,and I do not think that the 
Defendant has any merits in this applica¬ 
tion. But that ^ not the question. If 



175 


VoL. XX;] THE CALCUTTA WEEKLY NOTES. 

KASSIM EBHAHIM HALEJI V . JOHUKMIJLL KHKMKA. 


vve were to decide that what was done in 
this case was sufficient service of the writ, 
it might be taken as a j)reccdcnt on other 
occasions , Inasmuch as T do not consider 
that x\'bat was done in this case was suffi¬ 
cient seiwice, it would not he right for us 
to say that it was sufficient si rvice, because 
we are strongly of opinion that the Di*- 
fcndaiit know’ of the issue of the writ. In 
my judgment, where it is a question of 
substituted service, and tlie Defendant has 
' not been served personally, it is most 
essential that the rpiiuircments f»f the 
Rules sflould be strictly observed in all 
respects. * * 

Now. the Rules which are material to 
this m^ter have al.ready been referred to, 
and 1 Willy intend to refer to them quite 
shortly. The first is Or. V, r, I’J, vvhieh 
says, “ Wlgjpt'ever it is practicable, service 
shall he made on the Defemlant in person, 
unless he has an agent empowered to ac¬ 
cept service, in which case service on siudi 
agent shall be sufficient.” Now, in this 
case there is no doubt that service upon the 
Defendant was not made personally, nor 
was it made upon an agent emiiowcred to 
accept service. It is quite true that a 
letter was written by tlio Plaintiff’s 
attorney to a gentleman who was acting 
in reHj.x;ct of the dispute about these pre¬ 
mises on behalf of the Defendant, but lliat 
does not empower him to accept service, 
and unless he has authority from his client 
to accept service, and does accept sei’vice, 
tile mere fact that the riaintiff’s attorney 
writes to the Defendant's attorney saying 
“ ^^Ipl you a&ept service',” and he receives 
no reply, in my opiniosl^speaking for my¬ 
self—is not sufficient.* Therefore, it does 
not come within r. 32. 

The next Rule which is really material 
is Or. V, r. 17. That has already been 
read by Mr. Bose, but I will read it again 
in part f6r the pur|>ose of making my 


judgment intelligible. It says, ”. 

Where the serving officer, after using all 
due and reasonable diligence, cannot find 
the Defendant, and there is no agent em¬ 
powered to accept w'rvioo df the summons 
on his behalf, nor any other jjejson on 
whom service can he made, the'^serving 
offioi'r shall affix a cojiy of the summons on 
the outer door or some other cimspicuous 
part of the house, in which the Defendant 
ordinarily resides or carries on business or 
peivonally works for gain, and shall then 

return the original to the Court.”, 

Now, the question in this case is whether 
the fa<*ts as set out in two or three affidavits 
which have been referred to by ]Mr. Bose 
show that the si'rving oflicer used all due 
and reasonable diligence. In my opinion, 
it would be dangerous for this Court to hold 
that the facts set out there show that all 
duo and reasonable tliligeneo was used. 
One must remember that the first affidavit 
represented that the serving officer had 
gone to the Defendant's dwelling-house 
and tried to find him on three separate 
oecasions, that he could not find him or any 
adult male member of the family and that 
he then proceeded to call out, outside tlie 
house, the name of the Defimdant and then ■ 
ixjsted a co]>y of the writ upon the premises 
of the Defendant. This is one thing. 
But it turns out that a very different 
mutter occurred. 'Phe serving officer went 
to the Defendant‘s pLice of business, where 
he carries on business with his partner. 
There is vo mention in the affidavit that 
the Defendant resides there : In fact the 
Defendant swears that lie does not ordi¬ 
narily reside there, and, I am nOt prepared 
to hold that merely going to a man’s place 
of business on three sepaifafe days, a place 
of business w'here «he carries on business 
with other parti:wri?, g^ he may or 

may not be on tli^^iyifrlieular days or* at 
the particular and .merely 
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asking for him, and then when he does not 
find him, posting a copy of the writ on the 
outer door of the premises is sufficient 
service. I may adopt the very excellent 
coininon sense rule laid down by one of 
my i)redecessora, Chief Justice .Sir Comer 
Pethermn. It is this : he says, " It is true 
that you may go to a man’s house and,not 
find him, but that is not attempting to 
find him. You should go to his house, 
make enquiries, and if necessary follow 
him. You should make eiupiirics to find 
out when he is likely to be at home, and 
go to the house at a time when he can be 
founidi. Before service like this can be 
effected it must be shown that proper 
efforts have been made to find out when 
and where the Defendant is. likely to be 
found not, as seems to bo done in this 
country, to go to his house in a perfunctory 
way.” I lay stress upon the words “ per- 
functorv way.” [See Cohen v. Nursint/ 
Dass Auddy (J),J Now, lho.se are the words 
used by Chief Justice Sir Comer I’etheraui 
when he was dealing with a case wdiere 
service was attempted to be made on a rnan 
at his dwelling hotise. I think that remark 
will apply a fortiori to this case where 
service was effected in a perfunctory 
manner, by going to a man’s place of busi- 
ness where he carries on business with a 
I'wrtner, and where he may be or may not 
bo on those days. As has been said, it is a 
very good rule to follow that proper en¬ 
quiries, and real and substantial effort, and 
not ijerfunctory, should be made io find 
out wlien and where the Defendant is likely 
to he foun<l. 

l;nder those circumstances I think that 
although as I have said before—I H4ve no 
s.ympathy with the Defendant, but having 
regard to the fact that if we allowed this 
service to pass we might be ap^unving 
,something which would be taken as a pre-,. 

1. L, B. la CiJ, if)l (1S92). 

HI* ^ 


cedent which, in my opinion, should not be 
taken as a precedent, I think that the a^v,. 
peal should be allowed and we will hoar' 
Mr. Mitter on the question of costs. 

rAfter hearing Mr. IMittcr, His Lord- 
ship observed.] 

We think that the proper order in this 
caS’C is that the appeal will be allowed upon 
the undertaking by i\Ir. ISIitter that no 
furtJier sorvic(> t)f the writ will be neces¬ 
sary. I’he suit will. of course, be restored. 
The costs of the a])))licatii)u before Mr. 
.fiistico Imam to set aside the decree will 
be costs in the cause, and each i^rty will 
bear the costs of this hpphal. Any costs 
if already paid by the Appellant will be 
refunded. . 

^^’’ooI)ROKr’E, J.—I agree that thPap^)eal 
should bo decreed. As there is no ques¬ 
tion iti this case that the Ki^C^ndent did 
not go to the house of residence; it cannot 
be said tJiut all due and reasonable dili¬ 
gence was used to fijid the Defendant. 
I’he fact that the J’laintiff went to the 
house where summons was posted under 
the impression that it was the Defendant's 
place of residence which it was not indi¬ 
cates an intent and knowledge that the De¬ 
fendant w'us likely to he found at his place 
of residence, though in fact no search was 
:nade there. That the Defendant had 
otherwise knowledge of the institution of 
the suit is higlily probable. But that is 
not sufficient, if service is not formtUy 
T’roved. 

1 would like to add that the decision re¬ 
ferred to by the Chief Justice fOoketi v. 
Nursing vValioUowij|^y 

Sir Lawrence Jei^ps, C. J., and myself 
in an unreported decision ip appeal from 
Order No. 75. of 1912, doted the 28th 
November 3913. 

MooKisBJBE,*J.—I am of opinion that 
the order of Mr. Justice Imam cannot be 
(I I. L. B. Csl. 901 
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supported. The question for determina* 
tipn is, whether the Appellant, as an Appli¬ 
cant who seeks to set aside a decree made 
ex parte against him, has satisfied the 


the service in the mode in which it was 
effected was not in fulfilment of the ra> 
quifements of the Code. In my opinion, 
the answer must be in the negative. ‘ I am 


Court, within the meaning of r. 13, Or. not prepared to affirm the proposition that 
IX, of the Code, that the summons in the if the Plaintiff makes no effort wh|tever 
suit was not duly served iqMn him. The to find the Defendant in the place where 
answer depends upon the true construction he ordinarily resides, and not finding him 
of rr. 12 and 17 of Or. V. B. 12 recognizes where he carries on business along with 
the fundamental proposition that, w'hen- others, affixes the sximmons upon a conspi- 
eyer practicable, service shall bo made on cuous ])art of the business premises, the re- 
the Defendant in person, unless he has quircments of the Code are satisfied 


an agent..#empowoi1ed to accept service, 
in which case sery^ce ^/)on such agent shall 
be sufficient. The present case does not 
fall within the exception, as it is not sug¬ 
gested t^t the Defendant had an agent 
empowered to accept service. The notice 
given to Mr. Dutt, who had acted as his 
attorney on J^previous occasion, was also 
clearly insufficient, and reliance has not 


[Cohen v. Nursing Dass Auddy (1).] 
Indeed, the Plaintiff has not proceed- 
e<l on the theory that it was per¬ 
missible under the law to serve sum¬ 
mons in this manner. He acted on the 
footing that the Defendant actually resid¬ 
ed in the premises to which the summona 
was taken. He now discovers that he was 
under a misapprehension, and is conse- 


been placed thereon in support of the order quently driven to maintain apositioi^which 
under appeal. The question, consequent- is absolutely unsustainable. There is thus 
ly arises, whether service w as made in ful- no escape from the conclusion that the 
filment of the requirements of r. 17. That summons was not duly served. It has 

Buie,.I quote only so much of if as is finally been argued that there are ample 

relevant for our present purpose,—provides indications that the Defendant was aware 
that where the serving officer, after using of the institution of the suit against him. 
all due and reasonable diligence, cannot But this is plainly of no real assistance to 
find the Defendant, he shall affix a copy of the Bespondent; for, if the summons was 
the summons on the outer door or some not duly served, as I hold it was not, the 
other conspicuous part of the house in Defendant is entitled under Or. 9, r. 13, 
which the Defendant ordinarily resides, or to have the ex parte decree set aside a$ 
carries on business, or personally works against him. - Consequently, this ‘appeal 
for gain. Here the Plaintiff caused the must be allowed and the application to set 
notice to be affixed on the house at aside the ex parte decree granted. 

No, .1, Amra^lla Lane. The Plaintiff Afr. J. C. Dutt, Solicitor, for the De- 
erron«Ously assi^ed that the Defendant fendant-Appellant, 
ordinarily resided theii^; as a matter of Mr. D. P. Khaiian, Solieitdr, for the 
fact, it was not his residence; but, in that Plaintiff-Bespondent. 
house, business was carried on by a firm 
wl;«reof the Defendant was a»partner. In 
Itteee circumstances, can we say that the 
plaintiff used all due and reasonable dili- ^ 
gence to i|hd the Defendant | if he <3id pot, . 


aUowed. 

(1) I L. 
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Ai'PBALS FROM ORDBR 

Nos. 222. 311 TO 327 of 1912. 


HookerJEB, J. 

N. R. Chattbrjea, J. 
1915, 

Hoarf^, 9 and 19, 

August. 

J udgment, 

19, August. , 


Lokbkath SiHoa 
and ors.. Judgment- 
debtors, Appellants, 

> V. 

Gujo SiNOH and 
ors., Decree-l^olders, 
Respondents. 


£tmf(at/on Act {IX of 190S), Seh. I, Art. 189, 
aol. S, el. {9)—Suit ;'or ejectment — Decree againit 
eome Defendants on consent and against others on 
contest—Appeal by contesting De'eti fonts—Dismissal 
of appeal—Execution of decree, application for, 
within three years of disniisstll of appeal but more 
than three years a ter the first Courtfe decree, if 
barred as against contenting Defendants. 


A suit for ejectment brouglit against ttoo 
sets of Defendants, A and B, was decreed 
on 17th September 1903 against set A upon 
consent and against set B upon contest, 
the result being embodied in one decree 
which did not define the respective 
shares of the two sets of Defendants. An 
appeal preferred by set B alone in which 
they did not make set A parties was not 
disposed of until 8th May 1908. On 7th 
May 1910 application was made for execu¬ 
tion of the decree against both sets of 
Defendants. 


Held —That the application wqa not 
iime-}>arred as against set A, even though 
set A did not and could not appeal 
against the decree of 17th September 1903, 
inasmuch as the appeal of set 'B was of 
necessity against the entire decree—there 
being a chance or risk of the Appellate 
Court modifying the decree even as against 
set A. 

That on appeal by the contesting Defend¬ 
ants the whole matter was reopened and 
tj-e decree-holders were entitled to the 
benefit of Art. 182, col. 3, cl. (2) of Sch. I 
of the Limitaiion Act. 


Batuk Nath v. Munni Dm (24), Asbfas 
Hosshim V. Goubi Sahai (17) and Law «. 
Benabashi Pboshad (5) referred to. 

Quaere .—Whether time runs against the 
decree-holder from the date 'of the final 
decree in the appeal irrespective of the 
question whether the appeal did or did not 
imperil the decree whereof execution was 
ultimately sought. 

These were appeals from an order of F. 
B. Boe, Esq., District Judge, Patna, dated 
11th March 1912, affirming that of Mr. 
Ibrahim Ahmad, Subordinate Judge, 
Bankipnr, dated 22nd December 1911. 

The facts of the case will ap^ar from 
the judgment. 

Sir Hash Behary Ghosh, Babus Jogesh 
Chandra Roy and Gonesh Dutt Singh for 
the Appellants. » 

Babus Umakali Mookerjee, Surendra 
Kumar Bose, Bankim GhSidra Mukher- 
jee and Biraj Mohun Majumdar for the 
Respondents. 


The Judgment of the Coubt was as 
follows :— 

This appeal is directed against an order 
in proceedings in execution of a decree 
for delivery of possession of land made on 
the 17th September 1903. The question 
in controversy is, whether an application 
for execution of this decree, made on the 
7th May 1910, is barred by limitation. 
The Courts below have concurrently held 
that the application is not barred. We are 
now invited by the judgment-debtors to 
hold that tliis view is erroneous in law. 
For the determination of the question rais¬ 
ed before us, it is necessary to recapitulate 
the essential fact8^whi<^ are all admitted. 

The Plaintiffs sued two sets of per¬ 
sons, who may be called A and B, 
(8 If Q, w. K. m (Ifl^ 

(17i UR M 1, A. 87i a «. }8*^a W. K. 

870 (lOllt. 

(Sf) f. U E. AH fSOt ISO W. V. 
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for recovory of possession of land. 

A petition of compromise was died 
on behalf of some of the Defendants. 
The Court came to the conclusion that the 
compromise was operative only as regards 
some of them (A) and gave effect to it to 
that extent. The suit was heard on the 
merits as against all the other Defendants 
^B). The result was a two-fold decree 
first, for possession as against the consent¬ 
ing Defendants (A), without mesne pro- 
*fit8 or costs, and secondly, for possession 
against the contesting Defendants (B) who 
were made liable for costs and mesne 
profits. B applied to the District Judge 
and valued their appeal at the value of the 
subject-matter of the entire property in¬ 
volved %n the suit in the Court of first 
instance. They did not join A as Bes- 
pondents; Jjbe only llespondents to the 
appeal were the successful Plaintiffs. The 
appeal was preferred on the 25th January 
1904. The parties, however, agreed to 
await the decision of this Court in an 
analogous litigation, which had been 
brought up here by w’ay of first appeal. 
After the disposal of that appeal by this 
Court the appeal before the District .1 udge 
was taken up, and was dismissed on the 
8tb May 1907, on the footing of the agree¬ 
ment that the parties would abide by the 
decision of the High Court in the suit pre¬ 
viously mentioned. 

The present application for execution of 
the decree of the 17th September 1903 was 
made on the 7th May 19J0. On the 28th 
August, w^rit for delivery w’as issued, and 
it w alleged that the decree-holders wei^ 
placed in possession on the 5th September. 
On the 29th September, howeverobjec- 
. ti<m was taken by the judgment-debtors 
that decree was incapable of execution, 
as the rights thereunder had been extin- 
guished by the statute oi limilkbtjions. The ’ 
Spurts below have oye?^ed the conten¬ 


tion. On the present appeal, the contro¬ 
versy has centered round cl. (2) of the 
third column of Art. 182 of the schedule to 
the Indian Limitation Act. That clause 
provides that an application for execution 
of a decree of a Civil Court not provided 
for by Art. .183 or sec. 43 of the <|(ode of 
1908 must be made w itliin three years from 
the dale of the final decree of the Appellate 
Court or the withdrawal of the upiieal, 
where there has been an appeal. On 
behalf of the indgment-debtors Appellants 
reliance has been placed u|x>n the cases of 
Sreenath v. Brojonath (1), Wise v. Haj- 
naraih (2), Hur Proshaud v. Enayet 
Hossein (3), Haghunath v. Ahdul Hye (4), 
Law v. Bewarashi Proshad (5), Sangram 
Singh v. Bujharat Singh (6), Moshiatun^ 
nessa v. Rani (7) and Badiunnessa v. 
Shamsuddin (8). On the basis of these 
de<*ision8 the argument has been founded 
that as the decree-holders could have exe¬ 
cuted the consent decree obtained by them 
against A, notwithstanding the pendency 
of the appeal preferred by B, they could 
not claim the benefit of cl. (2) of the third 
column of Art. 182. The contention in 
substance is that in reality there are tW'O 
completely distinct decrees on the same 
sheet of pa[)cr-an(l the fact that an appeal 
had been preferred by B against one of the 
decrees, does not entitle the decree-holders 
to an exten.sion of time against A in res¬ 
pect of the other decree. It is further 
pointed out that not only was not an ap¬ 
peal preferred against the consent decree, 
but under the law an appeal could 
iu)t have been preferred against that 

0) 18 W. It. 800 11870). 

( 3 ) 10 B. U II. iS 8 S J 10 V* R. fo ( 1872 ;. 
t8 SC L. R. (i«78). 

> 4 ) I. L. H {10881. 

( 6 ) 10 0 . ^ 

( 8 ) I. 1 * 

<7) t h, 

(«> I. i* 

.'v' V 
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decree. Sir Bash Behary Ghosh, for 
the Appellants, has, however, drawn 
our attention to the decisions in Ahmed 
Jumma v. Mahomed Syed (9), Basant 
Lai V. Najmunnessa (10), Gungamoyec 
V. Shib Shankar (11), Nundun Lai 
V. Joy^Uhen (12), Kristo ChurnRadha 
Churn (13), Nurul Hasean v. Mahomed 
Hasan (14), Muthu v. GheUappa (15) and 
Gopal Chandra v. Oossain Das (IG). Some 
of these cases are possibly distinguishable, 
but it has not been disputed that from the 
others a Rule is deducible which would 
negative the contention of the Ap];)ellantK. 
On behalf of the Respondents, reliance has 
been placed particularly upon the cases of 
Badiunnessa v. Shamsuddin (8), Gopal 
Chandra v. Gossain Das (16) and Ashfak 
Hossein v. Gowri Sahai (17) which, it has 
been contended, negative the position 
taken up by the Appellants. 

It is not necessary for our present pur¬ 
pose to determine the true scope and mean¬ 
ing of the term *' appeal ” as used in cl. 
2 of the third column of Art. 182; upon 
that matter there hae been divergence of 
judicial opinion. While a narrow view 
was taken in some of the cases already 
mentioned, a wider interpretation was 
placed upon the term in the cases of A bdul 
Hahiman v. Maidin Saiba (18), Shivram v. 
Sakhamm (19), Viraraghava v. Ponnam- 
nml (20) and Kristnama v. Mangammal 

(8) I. L R. 17 All. 108 (1806'. 

(0) I. L R. 6 Cal. lOltlBSOl. 

(10) I.L. R.6 All. 14 (1888). 

(11) 8 0L.R 80(1878). ' 

(13) I. L. R.) ^ <Sa\. 508 (1880). 

(18) I. L. R. 10 Cal. 760 (1801). 

(14) I. L. R. 8 All. 678 (1886). 

116) I. L. R. 13 Mkd. 480 (1880). 

(18i I. L. R. 35 C»l. 604i B. a 2 0. W. N. 
550 (1808). 

(.7) L. R.8 I. A 87 ; B. 0.16 a W. N. 070 
( 1011 ). 

, <18) I. h. R. 33 Bom. 500 (1806). 

(10) 1. L, R. 88 Rom. 80 (1008). 

(30) t li. R. St lbd. 60 1800). 
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(21). In these cases, the position was 
maintained that time ran against the 
decree-holder from the date of the final 
decree in the appeal, irrespective of the 
question whether the appeal did or did not 
imperil the decree whereof execution was 
ultimately sought. We do not propose 
to enter upon an examination of this wide 
problem for two reasons, first, because 
even if the view be maintained that i 
decree-holder is entitled to the benefit of 
the extenrled time contemplated by cl.,«(2) 
'of Art. 182, only when the decree whereof 
execution is sought is imperilled by the 
appeal, the position takerb up by the Ap¬ 
pellants cannot be sustained, and secondly, 
because the contention of the A])];)ellant8 
must fail in view of the decisionf'^-of the 
•ludicial Committee in Ashfaq Husain v. 
Gauri Sahai (17). ^ 

As regards the first jx)int, it is clear that 
although a jJcrson who is a party to a com¬ 
promise cannot challenge the validity of 
the consent decree by way of appeal, it 
is competent to a party to the suit, who has 
not joined in the compromise to appeal 
against the decree, if he has been preju¬ 
diced thereby. This has been recognised 
in suits for partition of joint properties 
where a decree has been made by consent 
of some only of the parties to the litigation. 
\Nityamoni v. Gokul Chandra (22).] It 
is also clear that circumstances may he 
imagined in suits of other description, for 
instance, jpuits for contribution or even 
suits for pwsession of joint property, where 
in the event of ^a compromise amongst 
some only of the parties to the litigation, 
another person, a party to the suit But 
not R party to thS .comp^)Uiise, may 
challenge th«f?docree by way of appeal on, 
the ground tihat he has been preludicied 

(17) I- B. td I. A. 87 V a 0. 15 icfepfe H. ■ 
870 (18U). 

(31) I. mb. 26 .%d. 91 (ISOS); 

(S3) 180; 16(1910). , 
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thereby. In the present instance, we have 
the unquestionable fact that the contesting 
Defendants did prefer an appeal against 
the entire decree. In that appeal, there 
was, to use the language of the decision in 
Ram Chandra v. Antaji (23) the chance or 
risk of the Appellate Court modifying the 
decree of the Trial Court. The entire 
decree was under appeal and \^as in peril. 
It is worthy of note that the contesting 
Defendants were in a manner constrained 
'to appeal against the entire decree. The 
Plaintiffs sought a decree for ejectment of 
the Defendants,^ thg relief claimed was a 
joint decree against all of them. The re¬ 
sult of the consent decree and of the decree 
on contest was that there was a decree for 
possessron in favour of the Plaintiffs 
against all the Defendants, but against 
some, the jfe'eree was by consent while 


against others, it was on contest. The 
decree did not define the precise position 
of the Defendants who had entered into 
the compromise. It did not specify their 
share in the property if they were in joint 
possession; if they were in occupation of 
demarcated plots, the decree did not define 
such portions. The result was that the 
decree, though made by consent as to a 
portion and on contest as to the remainder, 
Was still a joint decree, in the sense that 
if maintained, it entitled the Plaintiffs to 
recover possession of the entire property 
in dispute from all the Defendants jointly. 
The contesting Defendants appealed 
against the decree. As the decree did not 


define theib position, they were bound to 
appeal against the whole decree. It is 
thus plain that the faUdHy of the entire 
decree was in controversy in the appeal, 
and from this point of view, the Plaintiffs 
' ^ iers would undoubtedly be jan- 
tblh'e benefit of. cl (2) of Aict; ^82. 



■■ 




[Gopfil Chandra v. Gossain Das (16) and 
Badiunnessa v, Shamsuddin (8).] Some 
stress has been laid upon the decision in 
Christiana Sens Law v. Benarashi Prosad 
(5) which is clearly distinguishable and is 
of no assistance to the Appellant. In 
that case there were two distinct decrees 
one in favour of some of the Defendants 
against the Plaintiff, the other in favour 
of the J^laintiff against the other Defend- 
"ants. An appeal was preferred against 
the latter portion of the decree; that ap¬ 
peal did not and could not imperil the 
other portion of the decree. In these cir¬ 
cumstances, the decreenholder was rightly 
held not entitled to the benefit of .cl. (2) 
of Art. 182. Nor is the decision of the 
Judicial Committee in Batuk Nath v. 
Munni Dei (24) of any avail to the Appel¬ 
lants. In that case, there was no decree 
of the Court of Appeal because the appeal 
preferred to the Judicial (Committee never 
came up for dispossj by their Lordships. 
The appeal was dismissed by the Begis- 
trar for non-prosecution, and it was ruled 
that the order of the Begistrar was not a 
decree of the Court of Appeal. 

As regards the second point, namely the 
effect of the rule deducible from the deci¬ 
sion of the Judicial Committee in Ashfak 
Hossein v. Craun Sahai (17), we are of 
opinion that it is completely destructive of 
the contention of the Appellants.' There 
a joint decree for sale of land was obtained 
by the Plaintiffs against the Defendants^ 
The decree was ex parte against one of the 
flefendants and was on contest 8^^against 
the others. The person ag^st whom the 


(5) It 0 . w, N, aw 
( 8 ) 1 . t, 


(10)lL.B.t8 
(IT) L. 

(34) L It 


1 .A'*' t ,0. w. 

a w. li, 
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and the paita is proved end admitted to 
have been granted by Defendant Ko. 3, so 
I find that it is.a valid patta and agree with 
the finding of the learned Munsif of the 
Clourt below.” 

Deferent No. 1 preferred this second 
appeal. 

Bahu Surendra Chandra Sen (with him 
Bahu Ilemendra Ch-andra Sen) on behalf 
of the Appellant contended that Plaintiff 
having claimed under a lease which was to 
last ** putra-poutradikraniay ” ; his lease 
was for a term exceeding 9 years and so 
under sec. 86, Bengal Tenancy Act, the 
lease w'as not admissible in evidence and 
did not create any title to the Flaintiff. 
Jarip Khan v. Dorfa Betoa (1); the lease 
being entirely void its invalidity could be 
raised not only by the landlord, but also by 
a trespasser in the position of the Defend¬ 
ant ; Plaintiff in this case having based his 
title only upon his lease and not upon 
prior possession, he could not prove his 
title by any other means excepting his 
lease, and this lease being inadmissible in 
evidence, he had nothing to shew his title. 

Babu Brajalal Ghahramrti for the Res¬ 
pondent contended that Plaintiff was en¬ 
titled to adduce evidence, irrespectively of 
the document, to prove his tenancy and 
this evidence consisted of the admission by 
Defendant No. 3 that he granted *the 
lease, that he took an adequate selami and 
also that Plaintiff obtained possession of 
the remainder of the land co^i^red by the 
lease and that upon this evidence j Hain- 
tiff was competent to prove tenant hy 
virtue of prior possession; that if the lease 
in question" be inoperative, still Plaintiff 
was entitled from this to shew that ,tl»re 
was an oral agreement cheating the 
tenancy; that the Plaintiff’s lease was not 
a p^lf>etual lease, and the expression 
'* pttif^pmtfadikramay” in the . lease 

(1 u 0 
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only meant that the holding would be a 
heritable one.” 

The JuDGMiaTT of the Coijbt was as 
follow s;— 

The Plaintiff’s case was that he had 
obtained a settlement from Defendant 
No. 3 who was a raiyat and that upon his 
going to a jKjrtion of the land of which he 
had obtained the settlement he was oppos¬ 
ed by Defendants Nos. 1 and 2. He, 
therefore, brought this suit for ejectment 
of Defendants Nos. 1 and 2. The Plain¬ 
tiff claimed under a leas© thp term of wKich 
is described by the expression ‘ ‘ puira- 
poulradikramay' The lease is, therefore, 
for a term exceeding 9 years and j^aving 
regard to the case of Jarip Khan v. Dorfa 
Bewa (1) the document was not admis¬ 
sible in evidence and oonlc^not have 
operated to create any title in the Plaintiff. 
The lower Appellate Court, however, 
decreed the Plaintiff’s suit. 

On behalf of the Resfiondents the diffi¬ 
culty is sought to l)e got over in three 
ways. Firstly, it is said that the Plaintiff 
was entitled to adduce evidence irrespective 
of the document to prove his tenancy. 
This evidence, it is said, consists in the 
present case, of an admission by Defendant 
No. 3 that he had granted the lease, that he 
took an adequate selami and also that the 
Plaintiff seemed to have obtained poeees- 
sion of the isemainder of the land covered 
by the Icase^ If the admission of Defend¬ 
ant No. 3 could be used against Ddfend- 
anto Nos. 1 and 2, we are of opinion that, 
this is evidence relating to the transaction 
of the lease and that there "being a docu¬ 
ment as evidence of that transaction the 
oral evidence is not admissible. We do 
not think that it is sufficient, to prove tile 
Plaintiff’s tenancy, to show that hie was in 
possession of other lands oovei^ by the 
(i) 17 a w. 2ir..w ‘ 
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lease and we note that there does not a])- 
pear to have been any evidence that tlie 
Plaintiff was in such a- iiosse.ssion. 

It is then contended that it woidd b(* 
possible for the 7’laintiff to prove that there 
was an oral aj^reenient by Defendant No. 8 
to creat'O a tenancy. There does not ap¬ 
pear to have been any evidence oi'al or 
drKMitnentarv, other than the evidence of 
th(‘ transaction—the transaction wliieh 
, eoiild oJily be jiroved b\ th(> doeiinicnt of 
the lease. 

It is then contended that the lea^^e is 
not a perpelni*! I#ase. 'J'his contention 
cannot prevail lrivinj( re;,oird to the* ex[>res- 
sioM “ fmtra-poulnulihraniiiij." 

Thegappeal is therefore allowed, tlje 
judgment and decree of the lower Appellate 
(’oiirf are set aside aial the Plaintiff’s suit 
is dismisst^ with <‘osts in all ('o\n ts. 

H. (’. S. Appeal alloired. 

(CIVIL AP^BLLATK JURISDICTION.] 

> Appeal from Appellate Decree 
No. 636 OF 1912. 

^ Abudl Goni Ghou- 
Holmwood, J. unvRY, Plaintiff, 

OHAPHAit, J, Appellant, 

1914, [ »• 

28, July. ' Makbul Ali and 

others. Defendants, 
Respondents. 

Act {XI of tSSS), $te. Sf-^Clanof Unanu #». 
litioA to prottetiOn wnefer Motion—Raiyot at /Leod 
fWt and oeeupanojf raipai—JSjnhoneoment of rent 

Rtoord’of-rights—Presumption if mag bs rsbuttsd 
fy what happsnoi bs'ore record—Xhtty of Apgtd- 
hnt to place noe^isafy ma{sriaU bs/ore Court. 

' }*lainiiff elaiming under a purchase at 
ii mh for arrears of reveme sued to hare 


lH9t) u'hen they ohUiined })ottah as raiijats 
ai fij-ed rates. 

Held -'I’/irt/ the protection of occupancy 
raiipiis ai fi.red rates which is referred to 
in sec,. H7 of Act XI of It^oO is not one of 
the ordinanj c.rci'ptions in that sed^n. It 
is a proviso (.rpressiny the determimtion 
of the Lcyislaiurc that no purchaser shall 
disturb any of the permanent tenants on 
the land who are in actual occupation of the 
soil and are cultivating it. 

The ti rni “ rights of oeeupaney al fi.red 
rent" meant in the year IMO the successors 
of khadeiui khud khast raiyats in the 
Regulations and to these persons have .suc¬ 
ceeded " raiyats holding at fixed rates" 
under the Bengal Tenancy Act. Raiyats 
holding at fi.red rates therefore are pri¬ 
marily the persons referred to in the pro¬ 
viso to see. d7 of Act XI of 1850. ' 

.1 person who takes the tenancy ori¬ 
ginally as a raiijat at fi.red rates may not 
thereby acquire an oeeupaney right, but a 
person who has already obtained occupancy 
rights cannot by obtaining a grant of fi.red 
rent lose that oeeupaney right. 

Bhi t Nath .Naskar r. Si kk.ndka Nath 

J )i TT (D rc/cfred/o. 

That the Plaintiff's prayer for assess- 
meut of lair and equitable rent should also 
be reieefed as such a prayer was not within 
the scope of a suit under see, S7 of Act XI 
of I8b!t. 

Qiluav—R’hether a purchaser at a 
Revenue >8ah can sue, according to the 
prorisions of the Bengal Tenancy Act, to 
enlmm'e the rents of occupancy raiyats not 
holding -at fixed rents or fixed rates of 
reul. . '''' 


the holding of the Defendants annulD 
ed under see. 37 of .id XI of 1859. It .was 
f^nd that the Defendants had cultivated 
tAt? land themselves for 30 yeafs before 


Saiut Roy Chowdhey 

AsIMAX BIBI to. . ♦' 

8 ^ 






186 THE CAlibtT^A 

;Ab»ul Goni Choudh(jrFu, Makbdl Ali. 

When a decree has been passed against 
a person who desires to appeal it is 
for him to put forward all necessary mate¬ 
rials for the purpose of getting the pre¬ 
sumption tchich is against him on the lower 
Cotirt'sjudgment set aside. 

The presumption arising from a finallif 
published rccord-of-rights can be rebutted 
by evidence of what hnppened before the 
record was made. 

This was an apjX'al preferred on the 
20th of March 1912 against the decree of 
Babn Kajani Kanta Chatterjee, Siiboi- 
dinate Judge, 1st Court of Zilla Chitla- 
gung, dated the 11th of January 3912, re¬ 
versing the decree of Babn Kasick Mohan 
Bhattacharjee, Mnnsif, 3rd Court of that 
place, dated the 10th of Jidy 1911. 

The material facts will ap|K*ar from the 
judgment. 

Babus Probodh Kumar Das and Khitish 
Ch. Chakrararty (for Babu A muhja Charan 
Chatterjee) for the Appellant. 

No one for the Kospondent. 

The Judgment of the Court was as 
follows :— 

This Second Appeal arises out of a suit 
l)rought by the riaintiff to have the holding 
of the Defendant declared such a holding 
as can be annulled under sec, 37 of Act XI 
of 1859. 

It appears that the Plaintiff is the pur¬ 
chaser of the rights of Defendant 3 
who purchased the tcraf at t^tole for 
arrears of revenue. The Defendants 
Nob. 1 and 2 are persons who,, tbtf Jin^e 
iound, have cultivated the land thems6li?es 
for 30 years before 1895 when they 
ed pottah as raiyata at fixed rates, That 
pottah of course conferred upon thQm 
higher privileges than that of ordinary 
occupancy raiyata. but it certainly did 
not take away the occupancy right 
which they ba-d already acquired, for 
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ti^ey must have acqmred that right prior to 
the Bengal Tenancy Act, not that in oUr 
opinion it would make any difference. 
The (U’otection of occnpancy raiyats at 
fixed rates which is referred to in sec. 37 
of Act XI of 1859 is not onp of the ordinary 
exceptions in that section. It is a proviso 
expressing the determination of the Legis¬ 
lature that no purchaser shall disturb any 
of the permanent tenants on the. land who 
are in actual occupation of the soil and are 
cultivating it. The term “ rights of occu¬ 
pancy ut fixed rent” meant in the year 1859 
apparently the .successors of khademi khud 
kh'jsf raiyata in the Regidations while the 
ordinary khud khast raiyats became’occu- 
puney raiyats. 1’he ijitention of the^'Legis- 
latimi therefore was that these khademi 
khud khast raiyats should not only not be 
liable to ejectment but should n^t be liable 
to any enlmncement of rents ; and to these 
persons have, succeeded wdiat the Bengal 
Tenancy Act now classes as raiyats hold¬ 
ing at fixed rates.” Raiyats holding at 
fixed rates therefore are primarily the 
persons referred to in the proviso to sec. 
37 of Act Xr of 1859, But this doctrine 
of protection has been extended by recent 
rnlings of this Court to ordinary occupancy 
raiyats, and the judgment of Mr. Justice 
Mitra which is the leading case on this 
point* is frequently followed in this Cotirt 
an<l has never been dissented froip.^ The 
protection therefore is extended udder the’ 
Bengal T®*iancy Act from these kiiademi 
khud khast raiyats or raiyats at fixed rates 
to all classes of oceupany raiyats; and the. 
decision of Mr. Justice ^opkerjee upon 
which the Chief Justice d^:npt express 
any opinion in the case of Bhut Nath ~ 
Naskar v. Surendra Nath Dutt (1), wrhtoh ; 
is based upon a technical intei:pretai|on <4 

(1) ISO. W. B. KSSdSOSj. 

* Bamt mdrA JUty v. AsHnem JBW, f €1^. 

Vr. N. 601 (1904). 
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sec. 160 of the Bei^t Tenancy Act can 
have nothing wbatevef to do ivith the ques¬ 
tion before us. 

It may be argued that a person who takes 
the tenancy originally as a raiyat at fixed 
rates does no* thereby acquire an occu¬ 
pancy right. I^t that does not imply that 
a man who has already obtained cK-cupancy 
rights can by obtaining a grant of fixed 
irent lose that (x;cupancy right that appears 
to us to be neither in accordance with 
• equity or common sense or the wording of 
the law. 

We must therefore hohl that the Defen¬ 
dants were (d’ocftely in the position of 
those tenants who are mention<-d in the 
proviso to sec. 37 and that not only are 
they firotected but nothing in the law can 
be construed to entitle the jnirchaser to 
eject thei^or to enhance their rent. Tliat 
is the law\ and to argue that the purchaser 
loses a valuable rigid namely the right of 
enhancement which he would have in the 
case of ordinary occupancy rights is to mis¬ 
construe the whole effect of tlio section 
itself, which is in terms din'cted against 
enhancement. If the i uling of Xlr. .1 iistice 
Mitra is correct an occupancy raiy it in the 
ordinary sense of the,word is a'so pro¬ 
tected by that section and it is doubtful 
whether in that case the purchaser can 
enhance his rent, although the Bengal 
Tenancy Act itself provides for the en- 
hanc^ent of the rent of an ordinary occu¬ 
pancy raiyat. However this is not the 
ctueaition which we have to deal witli here. 

, 'I . 

. Another question which was argued was 
with, regard to , tlie Judge’s view of the 
-khation of i|^S in ■jyhioh the. Defendants 
^ Ilipe larded as fcAwm nwdhya rntpadhikari 
*' , or intermediate tenure-holdarfe at fixed 
'■i: rent. It was faintly urgpd that the pre- 
. Ihtoption arising from this record cohld not 
• ; ; : rebutted by evidehc^ of what happene^^ 

tbe record was made. It appears to 

■’.■'is'' ' a. . . 
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US that the findings of the Judge as to 
what hup]>ened before the record was 
made proved conclusively that the re¬ 
cord was wrong; for these men had 
been cultivating this land with their own 
hands for .30 years when they obtained the 
pottuh describing them as kaem% raiyats. 
Tlie area of the land was only 4 kanis and 
odd and there was no indication whatever 
that this holding was a tenure. It can 
onlv be a tenure if it is proved that it was 
demised for the purfiose of setting culti¬ 
vators upon it and for collecting rent, and 
not for the puryw-se of being cultivated by 
the raiyat or his family and .servants. The 
facts of the case which extend up to 1895 
and are nut altered in any way by the 
pottnii of that date except in rosjiect of 
giving the ]3i*fendants fixed rent conclu -1 
sively prove that at the time of the settle¬ 
ment they could not liave been tenure- 
holders within the meaning of sec. 5 (?), 
Chap. Ill of the Bengal Toimncv Act. 

The tliinl contention was that we ought 
to have the pottah before us to construe it. 
As the Defendants have not chosen to a|l- 
jtear in answi'i' to this appeal it is suggest¬ 
ed that we ought to give the Appellajtt 
further tiuu* to g<*t tliis pottaft produced. 
We have always uudi'rstood that wheu a- 
«lecree has been jias.'^ed against a persoa 
who di'sires to appeal, it is for him to put 
forward all necessiiry materials for the pur-i^ 
))o.se of getting the presumption which is 
against him on the lower Court’s judgment 
set aside. He could easily have made, a 
praver in the |)etitiou of appeal that the 
Delendants he called upon to pi'oduce this 
poltah, or that the lower Court be direct^ 
to obtain it and forvyrard it to this Court, 
We cannot eithei^ wsdt for it now or cori- 
strue it. TAe ■ however of the 

learned Jud^ argumenlsjiof^ the 

learned quite siiSciently 

what were 'it^JMWi^||tndthe a>,*^uments' 
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which are based iij)on it with which we 
have already dealt. 

As regards the T*laintifF's prayer for as¬ 
sessment of fair and equitable rent we can¬ 
not see how that can arise in a suit under 
sec. 37 of Act XI of since the very 
basis of^he prot<*ction offered by that sec¬ 
tion is against any enhancement, and en¬ 
hancement is really what the JMaintiff is 
seeking for. It is iiot within the scop-e of 
the suit; if it were, fair and ecpiitable rent 
of an occujiancy raiyat at fixed rates 
would obviously be the rent which had 
been fixed for his holding. 

The result is that the aj)peal is dismissed, 
but without costs as the Kos[)ondonts do 
not aj)})eur. 

Appeal dismissed. 


[OlVIL ▲PPELLATB JUBISDIOTION.] 

Appeal from Appellate Decree 
No. 3656 OF 1913. 


Mookbrjke, J. 
Roe, J. 

1915, 

Heard, 20 and 
21, May. 
Judgment, 

21, May. 


Harinath Chaudhuri, 
Defendant, Appellant, 
V. 

Haradas Aciiarvya 
Choudhuri and others, 
Plaintiffs, Respondents. 


Money paid under compuhion of legal proeest^ 
euU to recover^ if fides of party receiv'ng 

payment—Attachmfnt of debt oeUntihly payable to 
other than judgment debtor—Neceae ty oj enquiry a$ 
to who ii real creditor—Duty of Court to guard 
againat iia order preiudicing party 910 ^ before the 
Court^-^Civil Procedure Code {Act V of 1008)^ Otm 
U, r. 3] . 


A sued li for rrruverij of mou&y and 
obtained an order for attachment before 
judgment. The propertij attached Wai a 
debt due osirnsihhj from C to /) bui the 
debt wa.$ attached on the allegation that B 
urtd uoi /) xcas the real creditor and the 
(lOurt issued a prohibitory order o)t C. A 
obtained an ex parte decree in his suit 


against B and C then called upon to 
pay into Court the money due from him 
ostensibly to D. C deposited the money in 
Court on an order behrg made that the 
money icould be retained in Court till the 
adjudication of the question whether Ii or 
/) was benefieialhj interested therein. 
No enquiry teas made into this questidn 
aud without notice to C or D the Court on 
the application of .t fiaid out the money to 
him. D .subsequently sued C and reeorer- 
ed judgment against him on the debt. C 
now surd .1 to recover the money which he 
had deposited in Court and tchich without 
noliee to him or his creditor I) hid been 
withdrawn by .1. Both the Courts below 
eoncurrenily found that not B but IJ was 
the real creditor of C. r* 

Held —That though the principle is ihnl 
where money has been paid by /^’ Plaintiff 
to the Defendant under compulsion' of legal 
protess, whieh is afterwards discovered not 
to have been due, the Plaintiff cannot re¬ 
cover it bach: in art action for money had 
and received, there must be hona tides 
on the part of the parly who has got the 
bcirefit of his opponent's payments in order 
to bring this principle in force. If the 
person enforcing a payment under legal 
proee.'is has therein taken an unfair advant-. 
age or acted nneonseienliou.sIy, knowing 
that he had no right to the money, the 
principle laid down above may not pre¬ 
vent the Defendant from Teeoveriwg the. 
moneit buck. 

!M.\uhidt V. Hampton and Ward t. 

W.VLLtS (4). 

That in the present case the Defendant 
was able to appropriatf the tngney by what 
eonstUuted a grave abuse of the process of 
the Court and the prirteiple laid down 
above had no application. 

(1) 7 T. & 289 ; 2 Smith's trading Catin 420 
^ 11797). 

, (4) 1 Q. B 876. 
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That the money deposited in this case 
did not cease to be the money of the Plain¬ 
tiff n\erehj because he hod brought it into 
Court on the faith of' a condifioml order 
lehieh directed its retention in Court pend¬ 
ing enquiry into the question raised ns to 
who was the real creditor and the Court had 
full authority to compel the Defendant to 
bring back the money into Court to be re¬ 
paid to tha Plaintiff. 

Or. 21, r. 4(}, el. iii), contemplates a rase 
where tllere is no dispute that if the .suit 
results in a decree 'against the Defendant 
or there is a pre-e.visting judgment against 
him, the money ».? rt^orerable thereunder 
from the depositor. 

There being such a dispute in this ease, 

was inAimbeni on the Court to make an 
enquiry, and the conditional order was the 
proper order t^ make in this ease. 

The Court has inherent power to guard 
against an abuse of its proee,ss and to en¬ 
sure that its ordvrs do not operate to the 
prejudiff of persons who hare no notice 
of the pToecedinys. 

This Wiis an !i|)j)!^al from a decision of 
Bnbu Annada Kiiniar Son, Siihordinate 
Judge, Mymcnsingli, dated 11th August 
1913, confirming that of Moulvi Latfar 
liahamun, ^funsif, Mymer.singh, dated 
the 17th July 191-i. 

The facts of the case material to this 
report will fully aj)pear from the judgment. 

Mr. A. (luha and Babus Biremha 
Kumar Dey and .Ikhil Chandra Guha for 
the Appellant. 

Babm Joyti Prasad Safbadhikari and 
Prokash Ch. M>a,zumdar for the Kes- 
pondent. 

The Jci)OMK.\T OP THK CouBT \vas as 
follows ;-r« * • 

. f.v.. 

The problem which requires solution in 
thiitfappeal may be concisely stated. On t^e 
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30th June 1909, A sued B for recovery of 
money. On the same day, A obtained an 
order for attachment before judgment 
under r. b, of Or. tlH, (’. ]*. C. The ]>ro- 
jierty attached v^as a debt due ostensibly 
from (' to I) : but the debt was attached 
on the allegation that B and not fl was 
the person beneficially interested in it. 
The result was that a prohibitory order 
was issued upon (_'. (In the 13th August 
1909 A obtained an c.i‘ parte decree in his 
suit against B. (' was then called upon 
to jjayinto Court the money due from him 
ostensibly t«> 1). On the 8th (\dol)er, t- 
api'.lied to the (’ourt and intimated that he 
was willing to bring the money into Court, 
provided he was absolved from liability to 
pay a second time to D, and provided also 
that inteie.->t ceased to run upon lus debt 
from that date. The Court thereuiKjn 
ordered that the money, if dej)osited, would 
be retained in Court till the adjudication 
of the (question, whether B or 1) was 
l)enefieially iiiter?.sted therein. On the 
faith of this order, the money was brought 
into Court on the J3th r)eceiuber J909. 
Thereafter, without notice to C or D, the 
Court, on the application of .A, paid out 
the mojiey to him. J) who had no intima¬ 
tion of these pixK'oedings, subsequently 
sue'd C an<l recovered judgnient against 
him on the debt. C now .sues A to re¬ 
cover the money, which he had de^posited 
in (!ourt and which without notice to him 
or to his creditor H, had been withdrawn 
by A. 'I'he Coui't.s below have decreed the 
claim and A has appealed to tjhis Court. 
The substantial question in controversy 
on the merit.s in this lit^ation consequent¬ 
ly plainly, is, w'hether B or D was bene¬ 
ficially interested in the debt. The Courts 
helow’ hav(‘ concurrelitly answered this 
against A, and have that ^ had 
interest in the ^drds, that* 

not B but 1) of C. 
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This is a finding of fact which cannot be 
successfully challenged in second appeal; 
indeed no attempt has been made to assail 
it before us; but the question has been 
mooted, has C any cause of action against 
A? On behalf of A, it has been argued that 
ther^ is no cause of action, first, because 
the money was recovered under com|)ul- 
sion of legal process, and cannot accord¬ 
ingly be recovered by any form of suit; and 
sccoiully, beciuse by virtue of Or. 21, r. 40. 
of the r<Kle of Civil Procedure, the money, 
as soon as deposited, ceased to be the 
money of the Plaintiff and that, conse¬ 
quently he is not entitled to recover it 
back. Tn our opinion there is no founda- 
' tion for either of these contentions. 

As regards the first ground, it is clear 
that the princijde of the rule in Marriott 
V. Hampton (1) which has been the luil- 
wark of the argument for the Appellant, 
is of no real assistance to his cause. The 
principle is that where money has been 
paid by the Plaintiff to the Defendant 
under compulsion of legal process, which 
is afterwpj’ds discovered not to have been 
due, the Plaintiff cannot recover it back 
in an action for money had and receiveil. 
The foundation of this doctrine was thus 
stated by Lord Kenyon : “ After a re¬ 
covery by process of law, there must lie an 
end of litigation; otl^erwise there would 
be no security for any person.” To the 
same effect is the observation of Grose, J. 
” It would tend to encourage the greatest 
negligence, if we were to open a door to 
parties to try their causes again, -because 
they were not projierly prepared the first 
time with their e\ idi*nee.’’ liawrewCe, J,, 
added that if the case alluded t6i that is, 
the decision of Lord IVIan^iietd in Moses 
V. Macferlan (2) be law it wotdd 0b the 

■ ft''/' 

• « * (1> 7 T. R 26»; S SraltL'# LMaing Cnw 420 

2 Bwr. 1000 (17(0). 


length of establishing this, that every 
species of evidence which was omitted by 
accident to be brought forward at the trial, 
might still be of aVkil in a new action to 
overrule the former judgment, w'hich is 
too preposterous to be stated. The priii- 
cij)le was again formulated by Patterson, 
J.. iu Cadaval v. Collins (3): "Money 
l>aid under compulsion of law cannot be re¬ 
covered back as money had and received, 
and further, where there is bond fide, and 
money is paid with full knowledge of the 
facts, though there bs no debt, still it cjin- 
not be recf)vered back.” We refer to this 
statement in order to enqihasize the quali¬ 
fication to the general rule formulated in 
the following terms by Kennedy, J., in 
M'ard v. Wallis (4b Thero^must 
bond fidcs on the part of the party who has 
got the benefit of his opponent's payments 
in order to I>ring the princiide laid down in 
lhal case [Marriott v. Hampton (1)] into 
force; if the, person enforcing a payment 
under legal process has therein taken an 
unfair advantage or acted imconscientioiis- 
Iv, knowing that he had no right to th© 
money, the j)rinciple laid down in Marriott 
V. Hampton (D may not prevent the De¬ 
fendant from recovering the money back." 

Let us (‘xamine the application of this 
priiK-iple to the circumstances of the pre- 
S'.uit ca.se. Hero money was deposited by 
the Plaintiff C- on the faith of an order 
wl),i<‘h stated explicitly that the ndbney 
w<ji|ild be retained in Court., pending, the 
determination of the question, whether the 
money belonged to B, the then Judgment- 
4ebtor of A, or to D the allied’Creditor 
of the depositor^ C. Tlmt enquiry was 
never made; but the Coiil^, without notice 
to the depositor and his alleged cxeditOL 

(1) 7 f. R 8SP; a ild 

tl7a7j. , \ 

(8) 4 A. * B. 881 At i>. 88« : / 

n^AAl 1 in .V ..svV\' 
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paid out the money io the present Defend-^ 
anl,^x)n hit. application, so that neither C 
nor I) was a’lowed an oj)i'ortnnity to 
defend his rifihts. \Vc need not hold Uiat 
this conduct of A was in any wu> desif>ned- 
Iv frnnduJent, but this nnieh is p'ain that 
he was able to appropriate tJ »• iiKjnev 1)\ 
w'hat constituted a {'ra^e abu-.* of the 
process of the Court. I’he jirmciple of 
decision in MarrioU v. Uatnpion tl) has 
np application to these eireunistanees 
.Vs regirds the second ground, it is con¬ 
tended tliat under ()r. ‘21, i. J<). the moiK'V, 
us soon us it was^deposited, eeised to la* 
the nionev of the depositoi. Cl. of r. Ki 
js in thesK' teinis ; A dobtoi piohibited 
under el^(l) of siib-r. (0 nia\ pay the 
amount of Iih debt mto Court and sucb 
payment shall dischaige Imn as efleetn.illy 
as tiayment t#the parl> entitled to recene 
the saiife. Tl^is clearly eontcin}>latt‘s a 
ease w'hero there is no dispute that it the 
suit results in a ileciee against the De¬ 
fendant, or ii there is a pre-cMsting jiulg- 
inent against him, the inonc\ is reeover- 
nble thereunder from the de]K>sil(tr. In 
the present case, the dejaisit w.is cl<‘arl> 
conditional. The order of the Court 
makes it plain be)oud all contio\ers> that 
the deiiosit was made ponding the ad- 
ludication of the question whether D or D 
was beneficially interested in the money. 
But it has been contended on behalf of the 
Appellant that this order was irregular, as 
the Code neither contemplates an eiuiuiry, 
nor provides for the issue of notices upon 
parties affected by it.s order. This argu¬ 
ment overlooks the elementary principle 
that no judicial order cail be, made to the 
detriment of a person till he has been 
afforded ample opportunity to defend his 
rights. Our attention has bedn drawn in 

connection to f. of Or. 45 of the 

01 rv. a. 3s»i asnitii**twdtef omm iso 

t ^ 


Rules of tlie Supremo Court in Engbind. 
.Vn exuimnatiun of that KuV show’s that 
there i*. no foundation whatoier for the 
contention of the .\ppcllanl. There the 
rules expressK ])ioMdc ior an en(juir> in 
the e\ontb winch lia>o liii|)])ened fciere. 
K. 5 IS in th'‘se ternio wlieu'wer in any 
proteedings to obtain an atl lehinent of 
debts. It IS siiggesti'd by the garnishee that 
the debt sought to be attached belongs to 
some tlmd poison ir that ain third p-*rson 
has a hen or charge u}x)n it, the Court 
ma\ 01(1 *1 such tlurvl f)er.son to apfwar and 
state the natiiie and partienlars of his claim 
upon such debt. R,. G then provides that 
aft<*i the aTegatiou ol an\ third person 
under such older as in r. .“> mentioned and 
of an\ other pi'i'sons who by the same or 
an\ siilisoqueut order may be ordered to 
appear oi m case ol such third iwrson not 
appealing when ordered, the (’ourt may 
Older (‘xecution to issue to lev> the amount 
due Irom such garnishee. Consequently 
the Kiiles of the Supreme Couit in Eng¬ 
land conteuipl ites, not an (u purfc order 
to the piejiidico of third per-oii who may 
be reall> interested in the debt due from 
the gainishec hut <in eiu]uny ni the pre¬ 
sence of all the persons mteiesfed. Our 
Code does not contain an\ specific ruto of 
the t\]xj ol rr. o ,ind G of Or. 45 of the 
Rules of the Supremo Court in England 
But the Couit lias iuhei'ent jiower to 
guard .igainst an abuse of its process and 
to eiiHuie that its orders do not operate to 
the pieiudic(' of persons who have no notice 
of the pioee('ding.s. In the case before us, 
the C'ouif was eomiwtent, indeed, it was 
incumbent upon the Court to make a con¬ 
ditional Older of this dascriptioR and to 
provide that the moiwiy deposited was not 
paid to the decrcc-hcddey till adiudicatipn, 
of the question oi titltt to that money. 
RoferetMv may in t|»|| oonitootiofi be use- 
fully made to.tho IffstlDjOtivo dboiaion of 
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the Court of Api)eal in fioherts v. Death 
(T)). In that ease, the fjarnishee who was 
ordered to l)ring the motiey into Court, 
contended that the money was due to the 
jtidRaient-dehtor, not in his ]xu’sonal capa¬ 
city K,it in his capacity as a trustee. Tlie 
(jiieation arose, whetlu'r tlie money, if 
deposited, should ho |)aid without en<juirv. 
Lords .Justices Brett, Cotton and Ijindley 
unanimously lield fliat it wt>ul<l not he 
ri^iht to mal\e the payment without an 
enquiry into the question, whether tlie 
money \^as trust-money or not, and tlu'y 
dire<'ted that the money should hi‘ brouglit 
into Court to abide the event of an enquiry. 
Tn our opijiion, the money deposited in this 
case, did not cease to be the money of the 
I’laintiff, nieirly because lie liad broiifjlit 
into Court on the faith of a conditional 
order which directed its retention in (.'.ourt 
pending enquiry into the question raised. 

We feel no doubt whatever that the 
justice of the case lies entirely with the 
Xtesiwndent and that the Court has full 
autliority to compel tin* Appellant to bring 
back the n»oney into Court to be repaid to 
the Plaintiff. \ Mrinalini v. A bums (b']. 

The result is that the decree of the 
Subonlinate Judge is affirmed and this ap¬ 
peal dismissed with co.sts. 

Appeal dismissed. 


loiyiL APPBLLATB JUBIBOIOTION.) 

Appeal from Origimal Decrbv 
No. 429 OF 1912. 

Mookerjee, J. 

Beaohcroft, j. 

1914, 

Heard, 16, Jane. 

J adginent, 

17, June. 

a *- 

Wai-^-Diu tx$e«tion and aUtOatiMt proa/ «/— 

(S) 8 Q. B. JD. 180, 810 (1881). 

. (19 11 C. L. J t;8 (1010). 


Attnting wtnauei, turnad iostila—Court may find 
nxteution f)rov»i from othnr muidanen—Proof that 
ttttator s w atMting tign^ and lattH' $ >vt 

tMator $ign, if ntcouary, whtrt ir<7{ rogular on its 
faee—Prnutnption of du» oxoeution. 

The mere fact that attestiiiq witnesses 
to a M ill hare repudiated their signaitire 
does not invalidate the Will, if il can he. 
proved bp epidenrr of a reliable character 
that thetf have given false testimony. 

]]'hen the evidenee of the attesting 
trilnesses is ragiu\ doubtful or even eon- 
flirting upon some material point, the. 
Court may take intoocotksiderntion the cir- 
eumstanres of the ease and judge from 
th cm r(dlectivrlij whether the requirements 
of the statute were eomplied with^: in other 
Words, the Court may, on consideration Of 
the other evidence or of the whole circum¬ 
stances of the ease, come to \he eonelusion 
that their rerolleetion is at fprilt, that their 
evidence is of a suspicious character or that 
they arc wilfully misleading the Court, and 
accordingly disregard' their testimony and 
pronounce in favour of the Will. 

It is not necessary under the law that 
affirmative evidence should be forthcoming 
that the testator did as a matter of fact see 
the attesting witnesses put their signatures 
or that the attesting witnesses did actually 
see the testator sign the document. It is 
enough if the eiretnnslances show that their 
relative position was such that they might 
have.''^ecn the e.veeution and the attesta¬ 
tion respectively. 

Every presumption ivill be made in^ 
favour of due execution and attestation in 
the ease of a Will regular on the fm'e of 
it and dpparcivtly duly executed. 

This was an appeal from a decision of H. 
Foster, Eatj!, District Judge, Soran, dated 
Ist October 1912. *' 

The facts of the case will appear from 
the judgment. 


Be AHMAD AT TBWABI, 
V. 

C/HAUDAN BiBI. 
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Bahu Uarihar Prosad Singh for the Ap¬ 
pellant. 

Bahii Norcs Chandra Singh for the Res¬ 
pondent. 

The JrpoMENT of the Court was as 
follows ;— 

This apj[)eal is dii’octed against the grant 
of probate of a Will alleged U) have been 
executed by one Ram Charan Tewari on 
the 19th March 1893. The Will was regis¬ 
tered six days later. The testator died on 
the 10th August 1911. On the 3rd May 
1912 the application for probate wa.s made 
by his graiul-daughfer the .sole, surviving 
beneficiary under the Will. Tlie caveator 
is a brother of the testator. There is no 
room fof doubt on the evidence that the 
Will was executed by Ram (’haran Tewari. 
The only sijJjstantial question in contro¬ 
versy is, W'hether it was duly attested. 
The document on the face of it purports 
to have been attested by thirlccn witnesses 
ilH^lusive of the scribe, of whom five signed 
their names as witnessc's, and eight affix¬ 
ed to their signature, tlie words “on the 
|| admission of the executant.’’ Six of the 
thirteen witnesses are i)roved ti^ be dead, 

«two have been examined and have proved 
hostile to the Petitioner; three others have 
not been examined on the allegation that 
they too were hostile; the whereabouts of 
the remaining two witnesses have not been 
traced. The; two attesting witnesse.s wdio 
have been examined arc constrained to 
admit that they signed the Will as wit¬ 
nesses. One of them, however, could not 
recollect whether he had seen the testator 
sign. The other stated.^at he had signed 
as an attesting witness at the request of a 
th|fd fjerson w'ho assured him that the 
.;'^tator httd left tlio Will iu his custody 
' ini deai^ the witne-ss to attest.. This 
si^teiment is remarkable, as the witness did 
alfe to hia signature, as .seven other 
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witnesses did, a note that he had signed on 
receiving an acknowledgment of execution 
by the testator. In this state of the evi¬ 
dence, it has b(‘en argued by the caveator 
that as the testimony of the attesting 
witnesses who liave been examined, does 
not establish full compliance witli the 
statutory requirements, iirobate should not 
be granted. In our opinion, this contention 
cannot prevail, as there is ample reliable 
evidence on the record to show that the 
Will was duly executt'd and attested. 
Brij Rehary Tewari who was ))resent at the 
time of the execution of the Will, though 
he did nut sign as an attesting witness, 
states in his exaniination-in-chief that 
when the Will was signed by the 
testator. IVTahabir Tewari, Balniukund 
Tewari, Sheo Shankar I’padhya and 
Ramiul Upadhya were present there, that 
the witnesses and the testator signed, that 
the witnesses signed in the presence of the 
t<'stator and in the prcsiince of each other, 
and that the testator's signature was made 
in his presence. Two of these attesting 
witne.sses namely, Balmukund Tewari and 
Jbimlal Upadhya are proved to be dead; 
the other two namely, Mahal>ir Tewari 
and Shecj Shankar Upadhya have been 
examined, and, as already stated, have 
deposed practically in favour of the object¬ 
or. Tliis, how(*ver, docs not compel the 
Court to pronounce against the Will. It 
was ruled by this Court in the ease of Nuho 


Kishorr Dos,<i v. Joy Doorga Dossee (1) 
that the mere fact that attesting witnesses 
to a W ill repudiated their signature 
does not invalidate the Will, if it.-can he 
proved by evidence of a r^iable diartbcter 
that they have given false To 

the same eifect is the of ;tlie Judi¬ 

cial Committee,; ip 


The prineijie is ^ 
<i) sa iri 



the. 
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evidence of the attesting witnesses is 
vague, doubtful or even conflicting upfm 
some material point, the Court may take 
into consideration the circumst-ances of the 
case and judg(? from them collectively 
whether the roq\iirements of the statute 
were/'complied with, in other words, the 
Court may, on consideration of the other 
evidence or of the whole circumstances 
of the case, come to the conclusion that 
their recollection is at fault, that their 
evidence is of a suspicious character or that 
they arc wilfully misleading the Court, 
and accordingly disregard their testimony 
and pronounce in favoxir of the Will. 
lYoung v. liichard (3) and Burgoync 
V. Shotrlcr (4),] In the case before us, 
there is no reason why tlie testimony of 
Brij Behary Tewari should Jiot be accepted 
in its entirety. That evidence shows that 
Balmu'kund and Ham Lai were present 
when the Will was signed by the testator 
and that they signed in his presence and in 
the presence of each otluT. This is con- 
^med by the fact that against the signa¬ 
tures of Balinukund and Rarulal, there is 
no note that they had signed on receiving 
an acknowledgment of e.xeeution from the 
testator; and the same remark applies to 
Mahabir and Sheo Shankar, both of whom 
are stated by Brij Behary to have been 
present when the Will was executed, which 
is consistent with the fact that their sigJia- 
tures appear as those of attesting wit¬ 
nesses, without any note or qualification as 
in the case of some of the other witnesses. 
This is sufficient to show’ that the require¬ 
ments of sec. .50 of the Indian Succession 
Act, which has been made applicable to 
the Wills of Hindus by sec. 2 of the Hindu 
Wills Act, were substantially complied 
with. Under that section—^w’e refer to so 
much of it only, us is neceesftry for our 

(8) a Curt. 871 (1889). 

(4) 1 Bob, 5 (1884). 


presetit purpose—the first requirement is 
that the testator shall sign the document; 
the second is that his signature shall be so 
placed that it shall appear that it was in¬ 
tended thereby to give effect to the writing 
as a ^Vill; the third is that the Will shall 
be attested by two or more persons, each 
of whom must have seen the testator sign, 
and each of the witnesses shall sign the 
Will in the’ presence of the testator; but 
it shall not be necessarv that more than 
one witness be present at the same time'. 
In the present case, there is no question as 
to the first two requirements; the signa¬ 
ture of the testator, vMiidi has been proved 
by Brij Behary, appears eiglit times on the 
document which is comi)osed of sheets 
posted in succession and made iiOto a roll. 
]3ut as regards the third requirements, it 
is urged that Brij Behary do^ not say that 
the witnesses saw the testator sign and that 
the testator saw the witnesses sign. It i.s 
not necessary, however, that affirmative 
evidence should be forthcoming that the 
testator did as a matter of fact see the 
attesting witnesses put their signatures or 
that the attesting witnesses did actually see 
the testator sign the document. It is 
enough if the circumstances show that 
their relative iiosition was such that they 
might have seen the execution and the 
attestation res])ectively, or as Walde, J., 
said in ra Trimnell (.5), the true test is, 
whether the testator might have seen, not 
whether he did see, the witnesses sign their 
names fNetrton v. Clarice (6).] In cases 
of this description, as was pointed out by 
this Court in Sibo Bundari Dehi v. Heman^ 
gini Debi (7) on the authority of Wright 
V. Sanderfion (§), every presumplion 
will be made in favour of due exe¬ 
cution and attestation in the casd^' of 

(8) 11 Jur. K. a. 248 (1868;. 

(6) 2 Ourt 820 (1889). 

(7) 4 0. W. N. 204 (1899'. . 

(8) L. B. 9.Pro. D 3148 <1884) 
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a Will, regular on the face of it and 
apparently duly executed {Lloyd v. 
Roberts (9), Harris v, Knight (10) and re 
Peverett (11).] As Foy, Ij. J., observed 
in Wright v. Sanderson (12), the Court of 
Probata has long been accustomed, right¬ 
ly and wisely, to give great weight to the 
presumption of due execution arising from 
the regularity eaf facie of the testamentary 
paper produced, where no suspicion of 
fraud has occurred. 

• In our opinion, the evidence in this ease 
establishes beyond reasonable doubt that 
the Will was duly attested, and as we have 
already said, we feel*no doubt whatsoever 
that it is a genuine instrument. 

The result is that the decree of the Dis¬ 
trict JiK^e is affirmed and this appeal dis¬ 
missed with costs. We assess the hearing 
fee at five gold mohurs. 

^ A ppeal dismissed. 


LOIVIL APPELLATE JUEISDIOTIOV.] 

L. P. App No. 18 OF 1914. 


Jbnjuns, C. J. ■ 

WoODKOFFE, J. 

1915, 

Heard, 7 and 
8, April and 
3, May. 
Judgment, 

3, May. , 


SoNAi Chutia, 
Defendant, Appellant, 

V . 

SoNABAM Chutia, 
Plaintiff, Hespondent. 


Iratufer of Property Act (IV of lF£f), tee. 54— 
2raiMV ofimmoeoaMe property of leu than Re. 100 
in vain* to mortgagu with poeseuion on failure to 
pay off moitgage—Oral trane'er—Delivery of poe- 
tMft'an, neeueity of-^F„rmal delivery. 


Where immoveable property of less 
than Rs. 100 in value was first mort¬ 
gaged to A with possession, and then 
on mortgagor’s failure to pay up the 
nl^tgage amoiuit, the latter on 6th 

(9) 12 Moo. P. 0 168 (1858£ 

<10) 16 P. D. 170 (178) (le80}. 

(Ill [1808] Probate 20A 
(18) 8 P.L. 148(108) !188<). . 


March 1900 orally sold the property to A, 
and at the same time formally delivered 
possession by pointing out boundaries, by 
endorsing on the bneh of the mortgage bond 
the fact of the sale and by handing it over 
to A ; and the mortgagor later on, on 6th 
June 1900, sold the property to B'Spy d 
registered deed. 

Held —Thai every thing that could be 
done to deliver possession to give effect to 
the sale of 6th March 1900 was done, and 
the requirements of sec. 6i of the Transfer 
of Property Act having thus been satisfied, 
title passed to .1 and B's suit to recover the 
property from .1 must fail. 

SlBENDRAPADA BaNERJEE V. SECRETARY 
OF State i or India in Council (1) distin¬ 
guished. 

This w as an appeal under sec. 15 of the 
Letters T*alent preferred on the 19th Feb¬ 
ruary 1914, against the decree of Mullick, 
.1. dated the 21st January 1914, made in 
Appeal from Appellate Decree No. 2820 
of 19J1, which had been preferred on the 
2()th November 1914, against a decree of 
A. Playfair, Ksq., Subordinate Judge of 
Zilla Sibsagar, dated 13th June 1911, 
affirming a decree of Babu Beniidhar Eaj- 
khowa, Muusif of Gola (rhat, dated Slot 
August 1910. 

The material facts will apiK'ar from tho 
judgment of ^lullick, J., which was as 
follow s :— 


^Ii’LLicif, J.—One Dataraih took lease 
of some land from Government. By a 
mortgage-deed, dated 21st June 1904, he 
mortgaged the land to the Defendant with 
a coiulilion that, if within two years the 


princijul sum was npt jrnid., he would sell 
the land to the Defendant. On the 6th 
March 1906, he ma4n.an endorsement on 


the mortgage to the fc^bwing irffect; “ As 


I have not been 



yon the mdhey^ 


fl) I. L. A. 
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1 make over the jamai potta to yoii. You 
have your name registered.” On the 6th 
of June 1906, Dataram, however, sold his 
interest in the land to the Plaintiff. The 
Plaintiff now sjies for declaration of title 
and iwssessiou on the ground that the 
transfffr to the Defendant being by an 
unregistered deed it i;annot prevail against 
his ])urcha.se which was by a registered 
deed. 

Both the Mnnsif and tlie Subordinate 
Judge have disnus.s(*d the suit and tlie 
l^laintiff now )>refers this S(‘eond ApjK'al. 

On behalf of the Plaintiff it is urged 
that, if the unregisteipd endorsement 
is a deed of sale, it cannot jwss any 
valid title as against him. On be¬ 
half of the Defendant it is urged that it 
is not a deed of sale, that it should be 
disregarded and that there nas, in fact, 
an oral salo accom]>anied by delivery of the 
property. But in rny o))inion the Subor¬ 
dinate Judge intcMids to find as a fact 
that there was no oral sale of the property 
and that the Defendant’s title is l.ased on 
a transfer by tlie endt)r8ement of the 6th 
March J906. If there had been no such 
transfer in writing the propeity being 
rnder Rs. 100 in value, the Defendant 
would have been at liberty to prove a sale 
bv mere delivery of possession. Bat in 
view of the finding that the ti’ansfer wa.s 
effected not by delivery of possession but 
by the written document, the decree of the 
Subordinate Judge cannot be supported. 

Upon the findings, there is np case for 
remanding the suit to the lower Afjpellate 
Court. 

The Plaintiff is entitled to succeed in 
this appeal and to have the suit decre?d 
as prayed for. The appeal is, therefore 
decreed with costs. 

Mr^ N. C. Bnrdoloi for the Ap|>eWalit. 

%It: G. Sircar and Babu Probodh Ch. 
Roy for the Resj)ondent. 


WEEKLY tVofc. 

The Judgment of the Court was, as 
follows ;— 

This is an appeal from a judgment of 
l\Ir. Justice Mullick. He has reversed the 
decree of the lower Appellate Court which 
had confirmed the decree of the Afunsif. 
It a])pears to us that the determination of 
the lower Courts did su^tantial justice 
between the parties. And although there 
may be soine difticnity in supporting the 
reasons by whicli they arrive at that con¬ 
clusion the record furnishes sufficient 
foundation for a decision in favour of the 
Defendant. It is true that the Defend¬ 
ant was a mortgagee’and in possession. 
And no doubt in view of that fact 
we must have regard to what W’as 
decided in the case of SibetAhapada 
Bancrjre v. Secretary of State for 
India in Council (1). But have the 
additional fact in this case that it is in 
evidence that on the occasion of the sub¬ 
sequent oral sale theni was a. delivery of 
possession, the boundaries w’ere i)ointed 
out, formal ]>oSKession was deliverd.and 
a mortgage document was endorsed and 
handed over to the Deftmdant. Every¬ 
thing therefore was done that could be 
(lone to deliver posses,sion. Under the cir¬ 
cumstances we ought to hold that there 
was a delivery of possession. It is said 
that there is no finding of the lower Ap¬ 
pellate C'oxirt of this delivery of posses¬ 
sion. It, is because in the view that it 
took it did not consider it necessary. 
Now, 'we in Second Ap|)eal have powers 
to consider evidence and to determine 
any issue that nnight have been left 
undetermined by the lower Appellate 
Court. We consider that the evi¬ 
dence on the record justifies a findi^ 
of delivery of jwssession sufficient for I* 
purpose of sec, 54 of tht* Transfer of Pro^- 
perty Act. We therefore restdre t|he 
|1) 1»4 osl. 907 (JW7). 
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decree of the lower Appellate Court. 
Each parly will bear his own costs in this 
Court. 

Appeal allowed. 


rOBIMIN^L REVISIONAL JUBISDIOTION ] 

Rev. No. 1159 of 1915. 


Greaves, J. 
Walmsley, J. 
1915, 

* 28, October 






Abdul Alt and ors., 
Fetili oners, 

V. 

King-Emperoh, 
Opposite Party. 


Crinunal Procedwe Code {Act V of 1898), toe. 
lOB^FtTtdinga necevarj^ to juitify an order ,or 
bond Jor keeping the peace on a conviction for tin' 
lawful attetnVy—Indian Penal Code (Act XLV of 
1860), tec. US. 


The Petitioners were convicted under 
sec. 143, J. P. C., atid bound down under 
sec. 106, dr^ P. C., to keep the. peace. 

Held —That the findings did not sujfi^ 
*cientlg and clcarhj show that the acts for 
which the accused were concieted under 
sec. 148, J. P. C., necessarily involved a 
breaoh of the peace or any erident.inten' 
lion of committing the same and the order 
under see. 106 should be set aside. 


This was a Rule granted on the 8 rd Sep¬ 
tember 1915 against the order of W. A. 
Cosgrave, Esq., Additional District Magia^ 
trate of Sylhet, dated 5th July 1915, con¬ 
victing the Petitioners under sec. 143, I. 
P. C., and sentencing them to various 
terms of im]>ri 8 onment, an a}v[»eal from 
which order was dismissed by H. A. 
Street, Esq., Sessions Judge of Sylhet on 
the 28th July 1915. 

The judgment of the Sessions Judge 
which states the facts* of tlw case w'as, 
1 ^ far as is necessary for this reiwrt, as 


^ ‘‘This is an ap]^>eal against an order of Idle 
j^ditional District Magistrate conyi^ing 
; tiiO 14 Petitw^^ un^r 660/143, L^P. C., 
them to yadpps terms of 
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imprisonment. The prosecution case is 
to Uie effect that Afruz Bekht an influen¬ 
tial zemindar, but |jossibly less influen¬ 
tial than he alleges, bought at auction sale 
in 1912 certain land which previously 
belonged to his enemies Sonai and|Monai 
Men. He duly obtained possession and 
indneted his tenant Syarnar Bap wlio has 
been in possession since. Last year 
Afruz Bekht was Ixnind down»under sec. 
107 and the accused party took the oppor¬ 
tunity to come armed and drive Syarnar 
Baj) from the land. This hapjjened on 
the iJnl .March last. One Jafar i^fondal 
came and informed Afruz who directed 
his men not to fight and llu'y left the place, 
taking refuge in the house of one Alfu. 
The details have been more fully set forth 
by the Magistrate. Afruz Bekht sent a 
letter to the ])oliee station which 
reached the Sub-Inspector the same 
evening. It contains a general allega¬ 
tion that his tenant has been ousted, 
hut gives no details and is obvious¬ 
ly not intended as a first information. No 
occurrence in the way of a fight actuaKy 
took place and this letter has all the ap¬ 
pearance of being bond fide though I shall 
have to question on<> statement it contains. 
On the next day accused Salim filed an 
ejahar to the effect that Afruz ^^Bekht’s 
men had attacked him on his land, that 
a gun had been fired by Afruz’s brother 
and several persons on both sides wound¬ 
ed. The I’olice therefore took up the 
matter and in the result have sent up these 
accused. 

(Here tlie Sessions Judge discussed the 
evidence on the record.) 7 

“ 1 accordingly hold that the Appellants 
(exce|)t Sa-baz) forin§4 others an un- 
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tences but the view of the Magistrate is 
that very serious consequences might well 
have resulted and that the local conditions 
are such that some serverity is necessary. 
I am not ))re|)ared to overrule that view. 

“ Ap^dlant Sabaz is acquitted. The 
appeals*\jf the remaining A}>pellant8 are 
dismissed and their convictions and the 
sentences passed untler sec. M3 are con¬ 
firmed. Tlyey will surremler to their 
bail.” 

The material findings of the Magistrate 
are referred to in the judgment of the 
High Court. 

Mr. A. Rasul and Babu Ilemendra K. 
Das for the Petitioners. 

Mr. Orr lor the Crown. 

The JinaaiEXT of the Coi rt was as 
follows :— 

The accused in this case were convicted 
under sec. .143, 1. P. C., and bound down 
under sec. 106, Cr. P. C. It has been 
urged before us that the order und(*r sec. 
100, Cr. P. C., is without jurisdiction as 
there was no finding of any likelihood of 
a breach t)f the peace being committed or of 
anv evident intention of committing acts 
which w’ould involve a breach of the peace. 
The Aj)pe!late Court came to no finding 
u|K>n thiti point. All that is .said in the judg¬ 
ment of the Ai>pellate Court is that the 
Appellants'formed with others an unlaw¬ 
ful assembly with the common object set 
forth in the charge. In the lower Court 
the findings are as follows :—“ The com¬ 
mon object of this unlawful assembly was 
by means of criminal force, or show of 
criminal force to lake possession pf the 
T)lot of land cultivated by Syarfi Bup.” 
There is a further finding to this effect; 
“There can bo no doubt that had not 
Afnw. Bekht Chowdhry directed Syam 
Bup and his other tenants not to resist 
the accustid but fo,remain quietly in Alphu 
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Moral’s bari, there might have been a 
serious riot as Afruz Bekht is, according 
to the evidence on the reoord, the leading 
zemindar in Aurangpur and must have 
many men under his control. Obviously 
th(‘ accu.sed jx'rsons thought that they had 
their enemy at their mercy as if on account 
of having been bound down under sec. 107, 
Cr. P. C., he decided not to resist their 
attacks they coidd do what they liked in 
seizing land by force, while if he did re¬ 
sist their armed attack by sending a similar 
body of men and a riot ensued, they would 
be able to get hi]n mulcted of the amount 
of Its. 5,01)0.” Various'decisions have 
been quoted befoi*e us, but it reems to us 
that the law is siarinetly and accurately 
laid down in Jib Lai Gir v. Jogmoftin Gir 
(1) where it is .said that ” being a raeuiuer 
of an unlawful assembly does^not neces¬ 
sarily involve a l)reaeh of the peace. It 
does how'ever involve an appreheJision • 
that a breach of the ])eaee may i'csult. 
Xor does u conviction of an offence under 
sec. 143 of being a member of an unlawful 
assembly ne(;es.«arily amount to a convic¬ 
tion of ” taking unlawful measuies with 
the evident intention of committing a 
breach of the jieace. In order to bring 
the acts of tJjc accused within either of 
lhe.se terms it is nece.ssary that the Majgis- 
Irate should expressly find that the acts 
of the persons t'onvicled amounted to this 
or at all events that the evidence is so 
clear t|iat without such an express finding 
a superior Court, such as a Court of Revi¬ 
sion, should be satisfied that the acts do 
involve a breach of the peace or an evident 
intention of committing the same.” We- 
have already referred to the findings in 
this case and they do not seem lo us to 
sufficiently and clearly show that tjae acts 
for which tile accused were convicted 
under sec. 143 necessarily involve a breach 
X. L. R. 90 q*!. 67« (ie«^ 
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of the ]7eace or any evident intention of 
committinf? the same. 

The Rule! is therefore made, ubsolnte 
and the order under sec. 106, Cr. P. C^, 
set aside. 

Rule made absoWte. 


iORIMlNAL BBV18I0NAL JURISDICTION.] 

Ret. No. 1168 of 1915. 


Greaves, J. 
Walmslet, J. 
1915, 

4, November. 


SiTAL Proshad, 
Petitioner, 

V. 

Tub Kino-Emperob, 


Criminal Proetdura Codt {Act V of 1898), ua, 
108 (b —Bohd for keeping the peace—Findings 
neceeiarg to justify an order under section — Die- 
tinotion betteeen see. 108 (b), Cr. /*. C., and see. 
1B3A, A P. C. 

Although to constitute an offence uwdrr 
sec. lOSAj^I. V. C., there must clearly 
he an intention to promote feelings of 
enmity or hatred, different considerations 
arise U'ith regard to the provisions of sec. 
108 (b), Cr. V. C. In order to justify an 
order under sec. lOS (b), Cr. P. one has 
only got to find that there arc u'ords used 
in the leaflet or matter complained of 
which arc likely to promote feelings of 
enmity or haired; and once one has got 
these words present there is no necessity 
for finding intention' such as would be 
necessary if the person was placed under 
his trial under sec. 15.9.1, I. P. C. 

This vk’^as ’ a Rule granted on the Stli 
September 1915 against an order of J. 
Johnston, Esq., District Magistrate of 
Monghyr, dated 8th July 1915, directing 
Petitioner under sec. 108, Cr. P. C., to 
’^execute a bond of Rs. 3,000 with two 
, sureties of Rs. 1,000 each to keep the peace 
for one year 

The Petitioner had been* called upon to 
give security under sec. 108, Cr. P. C., 
for having circulated a leaflet called 

4^a . Sam*tan Dtiarma ' Puhehano ” 


containing {)aRsageS calculated to create 
ill-feeling between Hindus and jSlaho- 
inedans and having thereby attempted to 
proniotf.' hatred and t'liniity between the 
two eliisses. On e.vidence the Judge found 
the conlents of th(> leafUd., of which the 
Petitioner was proved to be aum«)r and 
l>id)lisher, one of a nature punishable 
under see. ITkIA, 1. P. C. 

liabus Dasarathi Sonnyal, Sira Nandan 
Roy and Rajendra Prosad for the Peti¬ 
tioner. 

Mr. S. Ahmed for the Crown. 

The .Ii Dr.Mii.NT OF THE Court was as 
follows :— 

The Petitioner in this case has been 
bound down under sec. 108 (6), Cr. P. 
C. We granted a Rule calling on the 
District Magistrate to show cause why 
the order should not he set aside on the 
ground that upon the tnu' construction 
and interpretation of the leaflet as a 
whole the Court below ought to have 
held that it does not contain any matter 
the dis.semination of which is punishable 
under .see. 1.53A, 1. P. C., which neces¬ 
sitates there being an intention to pro¬ 
mote feelings of enmity or hatred. On 
behalf f)f the I’etltioncr it was contended 
that even if the matter or some of the 
matter contained in the leaflet was likely 
to promote feelings of enmity oc hatred, 
there could be no order made under sec. 
108, unless the Court was satisfied th,a.t 
there was an intention in using the words 
of the leaflet to promote or attempt to 
promote feedings of enmity or hatred; 
and we were referred to Joy Chandra 
Sark-ir v. Emperor (1), as an authority 
that for a conviction under sec. 1D3A 
there miii^ be a, deliberate attempt to 
excite class ag^^ class and an inten' 
tion to create Wil^ity. We; ipvere also 
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referred to a case of Juswaut Uai v. IC- iC. 
Athamle (*2), winch lays down that to 
constitute an offence under sec. 153A 
there niuet be an intention to promote 
feelings of enmity and hatred. We were 
further referred to two English cases 
Sullivcfii's case (3) and Regina v. Burns 
(4), cases under the English Common 
Law, which were cited before us as 
authorities for the projw.sitioii that to 
constitute an offence under sec. ISBA 
which is said to be founded u|Hm the 
principles of the English Comnion I-iaw, 
there must be intention. The only case 
to which we were referred which is an 
actual decision under sec. 108 ib), Cr. 
P. C. is a case of U. Dhamaloka alias 
Colvin (6). It is a case decided in the 
Lower Burma Chief Court by a single 
Judge and he without ambiguity lays 
down the proposition that to justify an 
order under sec. 108 (6) there must be an 
actual intention to |)romotc or attempt to 
promote feelings of enmity or hatred. 
Our view of the section is at variance with 
this decision. We think that although 
to constitute an offence under sec. 153A, 
I. P. C'., there must clearly be inten¬ 
tion, different considerations arise with 
regard to the provisions of sec. 108 (/j), 
Cr. P. (’. It is true that the words of 
the section are ‘ ‘ any matter the publica¬ 
tion of which i.s punishable under sec. 
153A, I. P. C.” But in our view in 
order to justify an order under sec. JOW 
(b), one has only got to find that there 
are words used in the leaflet or shatter 
complained of which are likely to promote 
feelings of enmity or hatred; and <mce 
one has got those words present tiiore is 
no necessity tor finding intention as wduM 

(2) 10 PuojAb lUoorda of 1907 st p. 38 ; < Cr. 

^ L. J. ftt p. 419 (1907). 

(8) II Co*. 44 (1888). 

(#18 Cox. 865(1888}. 

... (5) 18 Cki L J. «t p. 248 (1911). - 


lie ne(N38sary if the person was placOd uh- 
ider his trial under sec. 153A. If * this 
were not so there would be ho necessity 
for sec. 108, Cr. P. C. as proceedings 
would be taken under sec. 153A, I. P. 
C. The result is that w^e have simply 
got to look to the actual words of the 
leaflet to see if there are words which in 
our opinion are likely to promote feelings 
of enmity or hatred. The leaflet as a 
whole is designed to call backsliders from 
the tru(‘ Hindu faith to a sense of their 
niisdoeils. Tf the words of the leaflet 
had been confined to this there would have 
been nollung in reslSecf of , which tbii 
Petifioner before us could have been bbund 
down under .sec. 108, Or. P. C. But it 
seems to ns that when we read th^ leaflet 
we find that there are passages which go 
far beyond the object abov^-mentioned 
if that had been the only object. For 
instance, there was no ni'cessity to refer 
as the pamphlet does, to members of tho 
Alahomedan faith as beef-eaters and 
destroyers of the Vedas and tho Shastras. 
I’he passage uhich specially seems to us 
minecossaiy for the alleged pur)xj8e of 
the pamphlet is as fol)o\?^s : “Is it pro¬ 
per to observe; the festivals and the relir 
gious ob.servancos of a religion on the basis 
of which thousands of our temples have 
been pulled down and the images of our 
gods and goddesses have been burnt for 
heating hamams for nroviding hot baths, 
man> juices of pilgrimage have been des¬ 
troyed for the construction of mosques 
(and mosques built on the sites) erores of 
beneficial cow's have been killed and erores 
of ignorant w'idow'g or orphans and thtilif 
helpless are deprived of (degraded from) 
their religion by misleading and entice¬ 
ment.” The^ facts may be true histori¬ 
cally or not and in the history of anf 
country'or of any oommnnity or religicm 
there are passages which aw b^st left nn)*; 
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Murder of intestate by son—right to share in 
estate. 

Since the abolition of forfeiture for felony 
it has boon sollh'd that where a person is 
criinijially rosiwuisihlc for tin* death, i.r., of 
the felonious sl.i>iu{’ of another, whether ilu* 
criuK* he munler or niaiislaughter, he cannot 
take anything under the will of the deceased. 
Jhit there (s no such inea]>aeity or disquali¬ 
fication when the person guilty of the act of 
slaying the deoeasecl was iunoeent of any crime 
as where the decea'-ed was kilh'd aceiih’iitally 
or by nusadventiMH' or his death was held to he 
a case of justitiahh* hoiuieide. In rc llnughtou, 
111)15) il ('h. J7.‘) was a proceeiling to detennine 
the right of Houghton to share in the estate of 
his father whom it was alleged he had murdefc'd. 
In a Coroner's imiuest it liad heen found that 
Houghton had murdered both his father and 
brother. On indictment for the murder of the 
brother conviction fo'lowed hut the nceus<'I 
w'as found to he insane when he committed the 
act and orderc'd to he detained as a criminal 
lunatic. Thereupon an indictment lor the 
murder of the father was not proceedt'd with, 
.loyce, .1., held that Houghton was not in any 
way disipiahtied from sharing in the estate of his 
fatlior w ho died inte.state. 


CKI.MINAri (’ONSPIUACV. 

CRIJIKS (JOM.MITTI1I) IK M V> IIU niOSKCl'IKl> \S 
COx\SIMI<\CW TO COMJUir TllUM. 

Jhde of licff. V. lUnillou (Pi Cox C. C. j). 87). 

We liave seen in our prevmus artkde (see mile 
p. x\n) tint Bhash'am Ayyanger, d., held tiiat 
jf an otlence is alleged to he committed in 
l>ursu'in<’e of a conspiracy, the accused should be 
charged either with the olfenco committed or 
tor its abetment in the ailornative and not 
eum”'ativelv (f. L. It. il Itlad., pp. 4JG-4i7). 
The Calcutta High Comt has also in a recent 
ease expressed an opinion that when a crime is 
cominitied in luirsuanct' of a conspiracy, {^‘rsoiis 
IKirticipating in the (’(Hispiracv are strictly 
sju-aking ahdtors f 11) C. \V, N.,' p, 7061. 

As the legitimat(‘ scope (»f sec. 12()A, I. P. C., 
is not yet propeilv appreciated in India, we 
]m)fMise to sliow in (lie piesejd article whetlicr 
where an otlence is allegt'd to have been 
eoaimittPd in piir.'-uunei* of a conspiracy, it 
W'ould be legitimate to tiy the accused under 
tft*e. 1-OA ri'ad with tin* seclion re'ating to the 
suhstanliVH otTmux' uikUt the Indian Penal 
Code or undf>r the latter read with sec. 100 


fsec. 107, cl. (2), and sec. 108, expl. 6, I. P. 

C.l. 

The propel' course Beems to -us to be that 
tliose who have committed the offence shodd be 
ctiarg(‘d under the suhBlantivc' section relating 
to the offence. Hut tlioso who arc alleged to 
have abetted the offence by con.spiracy should 
he charged for the abetment of the offence by 
eonsjuraey as indieuti'd al)ove. 

lii't us now sec if it is })ermissible, when a 
siihslantive offence is alleged to have been com¬ 
mitted hv conspiracy, for the Crown not to 
proseenle the accused for llu* substantive* oflVneo 
j)ii( only for a cnmiiinicti to commit the offence, 
i.r., under >- 00 . PJO.V, I. P. C., lead with the 
section ri'hting to that offence. This form of 
indietnu nt is being mtioduce<l in India since 
the introduction of thp K^nglish Common haw' 
olfenee of criminal conspiracy into the Indian 
Penal Code by Act VI11 of IDl.’l, in utter dis¬ 
regard of the fact that the practice has been 
sever‘Iv eoiidemiied l>y Knglish .Ipdges of enii- 
nt'iiee. 

This torm of indictmeiit was reported to in 
Kngl. 111(1 in some eases whe<i* the jK/ice felt 
that a ehaige of substantive offence would fail 
(or al>sence ol sutlieieut evidence hut thought 
that a charge of conspiracy might succeed by 
otleriiig what would la* W('ak evidence of the 
CO.omission of an offc'iice hut miglil In* suflieient 
as evidence of conduct and the like to estahlisli 
evidence of eoneert and as*-<x*iatioii for tlu* com¬ 
mission of an offence. 

The impropriety of such a course was forcibly 
pointed out both at the Bar and by hord ('liief 
.Justice Cockhiirn from tlie Bench in It. v. 
Itoutton (Id Cox C. C. 87). Sarjt. Parry urged 
on h(*h‘ilf of the accused “ that the only evidenew 
of eoiisjiir.io was the cominis8iort“of the crime; 
that this was insuflieieiit (for which reason the 
ehargi* had ht'cn abandoned), and that the 
Crow I Was trying imlir<>etly to get a conviction 
for C( if^iiracy to commit the crime, by insufii- 
cient or unreliable evidence of the coiiimisRinn 
of the crime.” (Id (’o»C. C. at p. 92.) 

Hord Chief Justice Coekhurn in eliorging the 
itiry ol)serv<*d ” VJe are trying the dt'fciKlants 
for conspiring to oominit a h‘luiiiuua crime, and 
the proof of it, if it amounts to anything, 
amounts to proof of the actual oomuiisKion of 
th(* crime. Now I must say that this is not a 
course whieJi commends itself to my approval. 

I am cl(>arly of opinion (hat wherii the proof 
intended to be submitted to a jury is proof of 
the actual commission of the erimej it is not the 
profier course to charge the partioe with conspir- 

94 , 
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ing. to commit it; for the course oj)erate8, it is 
ihanifest, unfairly and unjustly against the 
partips acoysed.” (1‘2 Cox C. G. at ]). 93.) 

Lord Chief .Justice Cockburn then jioiiits out 
how the defence of the accused persons may 
bv'^ very seriously pn'judiced by the adoption of 
• this course. His Lordship says :— 

“The jn'osecutors are tints enabled to com¬ 
bine in one indictment a variety of offences, 
which, if treated individually, as they ought to 
be, would exclude the possibility of giving 
evidence against one defendant to the jirejiidice 
of others and deprives defondanl of the a<l- 
vanfage of calling their co-defendants as 
witnesses.’’ (Ibid., ]>. 93.) 

The rule has been accepted by the loading 
English lt'\t-book wriler.s .as a sound rule of 
Criminal Law'. * * 

Tn India also Mr. John D. Mayne in his 
('oinnientary on fbe Indian Penal Cixlc in Art. 
250 (Third Edition, p. 475) r('lying on this rule 
observes that “it is sm evasion of the law’ lo 
twist a primary into a second.ary offenc<\ merely 
for the purpose of introdjieing a different juris- 
dicion or a low('^- scalp of punishment. Ac¬ 
cordingly in the case of The Quern v. Boulton 
and others, where the evidonee, if believed, 
cstablishetl the systemalie coniioission of un¬ 
natural offences, while lht> Crown had limitc'd 
the indictment so as only lo charge as a mis- 
demefUUHir, Cockburn, C. .1., directed the jury 
to acquit.” 

We h{iv(*, .seen that this is not the only ground 
on which Cockburn. Ij. 0. .1., condemned the 
procedure adopted in that case. What Mr. 
Mayne says is also a Icgilimate infenmeo from 
"Jlis Lordship’s charge to tlic jury. This further 
objection to the course which has bci'n so jx)int- 
(\iiy indicated by hfr. Mayne is kll the more 
objectionable in India where a a<’rioUs substan¬ 
tive erkne may be triable by a jury whereas a 
conspirsicy to commit the same would not. 
This wotjld mean the deprival of the accused 
of the right of a jury trial. 

Let us next see whether the rule of 
i?. V. Boulton has been followed by the 
Judges in India. Mookefjee, J., in, PuUn 
Be^ri' Dm v. King-Emperor evidently in 
afnsyver to counsel’s argument observed 
that “it does not lay down any inflexible 
role erf jaw” that when there is'not sufficient 
ff^ideiioe to bring home a charge of substantive 
3ffence';against an accused jierson. a charge of 
:on,sjiii:ucy easinet be maintained (see 16 0. W. 

But there His Lordship surely 
If 4 series of substantive offences, 


acts and conduct are offered as evidence to show 
that a conspiracy existed for waging war 
against the King (sec. 121 A, I. 1*. C.), if some 
of th(‘ offences are not brought home to the ac¬ 
cused other evidence may be suflicient to bring 
home llie charge of conspiracy to him. This 
is quite true and does not in any way affect the 
“ rule of law ” laid down by ('oe.kbi||in, L. Ct J., 
that where the proof intended to oe. Submitted 
to the jurg is proof of actual commission of 
crime, it is not the proper course to charge the, 
partic'i with conspiring to commit it. In Vulin’s 
case the eliarge vviis “ conspiracy to wage war 
against the King.” It was (piile com])otent 
to the proseeution to show that “ dacoily ” was 
one of llie means. So Mookerjec', J.’s observ¬ 
ation in no way goes to limit the generality of 
the rule in /(. v. Boulton. 

Thai this is so is evident from a later jtidg- 
ineiit in which his ljt)rdship has refcircd to tho 
rule in It. v. Boulton in quite nnc(juivocal terms. 
We find that Mookerjee, ,J., in his recent jiidg- 
menl in Ibe Hajabazar IJomb ('use refers to the 
rule of It. V. Boulton' as a irell-scUlcd principle 
(see Anirila Lai Ilazra v. King-Emperor, 19 C. 
W. X. 702>. His Lordship says “ that when evi¬ 
dent' at the disjx)sal of the proseeulion is in- 
sullieieiil to seeme a conviction for the crime 
connnilted, it is inexpedient, even though it 
may be lawful, to prosceiile (be accused for 
Conspiracy the piwif whereof really rests on tlie 
establishment of tint very erime.” 
Lordship cites in support <4 this projiositipn 
Emperor v. Nanigopal (15 ('. W. N. 593 at 
606) where .lenkin.s, al.so condemned $nch 

a course. Tlie expre.ssion “ jr.exi>ed’eni ” is 
that of denkins, (k .7.. and “even (hough it 
niiiN be lawful ” is ]>rac(.ioal)\ (lie same as that 
of Coekburn, \j. ('. .L, in ll. v. Boulton mA of 
Lord ('ranworib in R. v. Sclsbep and others (5 
Cox C. C., )>• 197). .Tenkins, C. .T., used the ex¬ 
pression ” ini'Xjiedient “ in the sense that such 
a c<iurs!> increase's the length of a trial and is to 
be condemned on that grouhd no less than on 
the. grounds so forcibly stated by Cockburn, 
G. J., and quoted by us in an earlier part of 
this arlic’.e. 

When the practice has bwn condemned by 
eminent .ludges and t?xt-bo^ vh?iters both in 
England and in Xnrf^v, public proaeeators 
hero should take of'it for sa^ng both 
waste of publkpanney as also serious 
prejudice to aoe ' 
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THE MAXni : NO J’llEBUMPTION rPON 
A rUEHlIMVTION. 

Authoritii's tjn the law of evidence generaIfy 
agree wilL the 7einark of a recent text-writer 
that the term ’■ presiiinidion " is, in tl»e law, 
“ entirely supi'ifliioiis ” and “ prineipalK used, 
at the present time, oji account «»f its conveuient 
obscurity.'/j See il (’hamhertavue, Modern 
Law of Evulf'nec', ^ 1020; 1 Wigmore, Evi¬ 
dence, § 2401; ,1. 11. ^riiayer, ” I'resiimjdions 
and the Law of Evidence," 0 llarv. L. Eev. 
141, IGG. This censure applies both to what 
are called " presumptions of law ” and what 
are called " presmn|)tions of fact." J. J5. 
Thayer, stiijra, at p. IGG. " In dealing with 
the subiect of evidence it is expc’diimt to avoid 
the use of thest* terms, presumptions of law and 
presumptions of fact, for they do not lielp the 
discussion, and thev are worse than u.seless, 
from their ambiguity." The former is simply 
a cloak to cover various rules of substantive 
law. See .1. 13. 'J’hayer, supra, at p. 118; Best, 
Evidence, 11 ed., ^ OOl. " Presumptions of 
law are in reality rules of l.-iw and a part of the 
law itself." Doduc CIcuu, 1 Colo. l',)5, 501. 
For instance, the courts really created a rule 
of property that advm-so possession for twenty 
years bars the disseisee whetf they said that 
a lost grant would be " pja'sumed " ti< a matter 
of law after that period. The latter is an 
imposing term usually signifying that the jury 
has been logical and rea.sonable in tlrawing cer¬ 
tain inferenci's from proven facts. See Best, 
Evidence, § 801; Chandarlayne, Evidence, 
102T. " A presumption of fact is an inferenee 

wliicl) a reasonable man would draw from <*<‘r- 
tain facts which have been proved to him. 
Its basis is in logic ; it.s source* is in probability." 
Liverpool, (>tc., Ins. do. v. Snulherri Pueijie 
Co., Pi.') dill. oB Pac. .55. If there lx* 
ohsemity due to failure to analyze and see in 
just what sense the word is used when used sing¬ 
ly, it is doubly delusive when ('iicountercd in tlu^ 
common mijxim, " there shall be no presump¬ 
tion upon a pres mi I pi ion." This doctrine, 
though capable of other interpretations, i.s 
limited in the liooks to the meaning that an 
mferencc. sometimes calk'd a ‘‘ presumption of 
fact, may not be. based upon another inference, 
but must be drawn from some fact “ established 
in diieei, evidence, as if it were the very fact in 
issue. Starkie. Eviden<-e, pt. T, p. 80, quoti'd 
in Umtea Slates- v. Uosft, 02 B. R, 281, 284; 2 
Chit-mberlayne, Evidence, § 1020;’3 Wharton, 
Evidenci', 2 ed., § 1220, The rule in this form 
been, vigorously attacked by Dean Wigxnore; 


1 Wigiuore, Evidence, § 41; but it nevertheless 
crops up with freipient recurrence, sometimes 
with unfortunate results. Globe Aceidenl 
(’■o. V. Gerisch, 1G:3 111. G25, 45 N. E. 508. 
Psuallv the decisions appear correct in result; 
som;> may bo explained on the general ground 
(hat there was not sudicient evidence to siipixirt 
a vi'rdict; Doudhiss v. MUclielJ, 85 I’a.. St. 440; 
Sluicnuiu V. Temjilc Safely Deposit Vaults, 189 
111. App. 81G; in others the |3rimury Tacts ujion 
which the slnicture of the jury’s reasoning was 
built were not ck'atly established ; liyeyushi v, 
Illiuois Sled Co., J1.5 111. A]>p. 82G; in still 
others-, the inferences asked wore unreasonable.; 
Lamb v. Cniou liy. Co., 105 N. Y. 2Gt», 8H 
A’. E. 871 ; iniila. Ciltj Pass ny. Co. v. lle.nriee, 
02 Pa. St 481 ; .Maunimj v. Johii Jlamoeh Mut. 
L. his. Co., 100 IT. ft. ft)8; Thaiirr v. Smolrij 
llolUnc Coal Co., 131 Ta. 121, OG N. W. 718; 
IhiilctI Stnte.'i v. Loss, 02 B. S. 281; but in 
all the maxim did nothing hut give a confirsed 
and imsati.sfactroy I'Xplanatioii 'hf a corri'ct 
result. 

A recenl ease, in which Ib.c maxim was in¬ 
voked shows its usual* apidiS^ition. Atchison, 
T. ,(■ S. F. Ilij. Co. V. he Sedillo, 210 lA'd. G8C. 
Ill this case, it was uccessarv, in order to charge 
tlu* railroad with the violation of a duty of due 
care, to prove that the dece.asod was .‘-truck at 
a certain crossing. His hodv was found on the 
track five ImiKlrcd fed below the crossing. 
A foot severed from Ihe body was found 
caught ill a frog at an inlermediate |K)int. 
J’uotprints were found at the crossing, and 
two marks, such as might have been 
made by a body dragged along by a train, 
extended fioui tlu* (•ro^sing to the })oint n<*ar 
where the bodv was found. The jury was ask<*d 
to infer that the footprints were those ol 
deeea.sed, and from this and the marks along 
the track to infer that he was struck at the cross¬ 
ing -nd dragged along to the iHiint where his 
IhxIv w'us found. A verdict for the plaintiff 
vyas set aside because founded on ‘‘a presuni))- 
tion upon a presumption." If the result was 
correct, it was simply on the ground that the 
plaintiff’s case watt too weak and conjectural tn 
go to the jury. But had there been evidence 
from which the jury might reasonably have in¬ 
ferred that the ftKitprints at the crossing were 
those of the’deceased, it would seem on prin¬ 
ciple that, coupling that inference with the 
other facts of the case, the jury might again 
reasonably have inferred that the docf*&(ted was 
stnick at the crossing, a'nd so oh ad infinitum. 

In general, it is only where the’eourt feels 



VoL. XX.] 


THE CALCUTTA WEEKLY NOTES. 


xxxvii 


Ihut the evidence presented is insufficient to 
■nipport a verdict that it bothers to forbid infer- 
.mce u^Kin inference, ^fanifestiy, in any case 
;>f circnuistdntial evidence, the ultimate con¬ 
clusion from the facts is arrived at through a 
series of inferences. See 1 Wigmore, Evidence, 
Si 41. Thus, a jury may infer from handwriting 
peculiarities that defendant wrote a threati'n- 
ing letter, and fi’oni this fact infer that it was 
he who murdered deceiised. H'liis logical 
process occurs every day. under the vcty noses 
of courts which iinxilaim that tlu're may be no 
pri'Kiiniption ujion a presumption. The, true 
rule is that if the primar> fact is sunicieiitly 
cstaHished to be the basis for a |■easonaI)le iu- 
fcroiiee, such inference may be drawn and ujsod 
in eonneclion with othi'r facts, or even alone, 
as the foundation fof a^fresh inferenci‘. See 
Best, Presumptions of Law aiul Pact, p. 217, 
‘'The existence of the ]>rincipal or any inter¬ 
mediary evideiiliary fact may he inferred from 
iiiiother, whitii is only the probahlo consequence 
of a third.” If each inference is reasonable, 
the verdict, winch is tho linal infeiauice. cannot 
fail to lx- reasona^de, aiul hence nnimpeaehable. 
This sounder rule is soinelinu's stated as an ex¬ 
ception to the maxim that there shall he no jire- 
sumption on a presumption ; Uhi'ihau' v. Stair, 
U7 Jn’d, 3.Mt, 303, 47 N. K. U.7, lOM. “ This 
process of tallying and continning each circum- 
stanct' by tlie other does not infringe tlie general 
rule that one inference cannot be based on 
anotjier. There is an imiiortant^ exee]»tion to 
that rule, however. A fact in the natun' of an 
inference may itself b(‘ takim as the basis of a 
new inference, whellier intermediate or final, 
providejl the first: inference has (he veipiired 
basis of a proxaal fact ” ; but it is ap])arent that 
the exception, rightly understood, eats up the 
rule. Like numeroiis other iinjiressivi* legal 
phrases, which servo but to obscure, see Judge* 
fimitJi, ” T1 le I'se of ]\raxims in Jurispru¬ 
dence.” 9 Harv. L. l\ev. 13, the maxim may 
profitably be discarded.—//urrerd Lmr lievicw. 


CUERENT INDI^VN CASES. 

(C'/vir.) 

(Full B(‘nch Cases.) 

Limitation /!</, Art. 1A2. 

Gaya Bin v. .Iim m.man LaIj, T. L. R. 37 All. 

m. 

A mortgage deed executed on the IGth July 
189() providwl that tin* mortgagors should ])ay 
the,|snjwbipal amount in ten yearly instalments 


and that the interest shoidd be j)aid monthly! 
It was further provided that in case of di'fault 
of payment of mttirest in any month or of tlui 
principal by the stipulated |K’riod or if no jiay- 
nient was made in a year the mortgagee would 
be coii)|H*tent to rea'ise the entire amoynt with 
interest in a lum|) sum through Court by suit. 
L the uiortgagi'c in order to get interest did not 
bring a suit in default of any inskilmeiit and 
the morigagoi’s were unable, to pa\*tlie money 
the in(eie.st should cotitinue up to the stipulated 
perio;! for ten years and after it iij) to the date 
of realisation. \o pa\ment was made either 
for principal or interest up to the insliliition of 
the suit on (he I'Jth -lime Hltbi. 

Jirld i)rr Jvich.ards, {'. ^I’udhal, J. (Haner- 
ji, .1.. (lissentingl that Art. 13'2 of the Limita¬ 
tion Act deals with ” suits to enforce; ])aynient 
ol inoney charged upon immoveable [uoperty 
and the peritxl of limitation prescribed is twelve 
years and time begins to run from tin* dale when 
the money sued for “ becomes due.” 


/'o.v.vc.v.v/o/j bff ro-shirrr, 

JjAiiAso Ilrmt f. Maiiajsik TTwaim, f. L R 
37 All. 41-J. 

Whore one <;o-shar(*r is for many years in 
ex<‘lusivo posses,sioii of a particular jdof and 
makes constructions thereon (lu* prosumptfon is 
that he is .so in j)os.session with the consent of 
the co-sharers. The other co-sharers cannot 
after lying by for many years come in and ask 
to have the coiistnictioiis demolished. 


• (Clil.MIXAL.) 

liiditui Pnial (U)dr, arc. :{:i7. 

K.Mi'KuoK r. (ii LtaM JJvom Prs.j.\m, I L. 
n. .39 Bom. rrJ3. 

U'iie aeetised who w*as a Hakim by profession 
perhuiiietl an o])erali()n on one, of the eyes of 
the eoinplainuiit with an orduiai 7 pair of scissors 
and a needle and without taking the most ordi- 
na rV pr;ra utions. The residt was that the com- 
]):aiiian( partially lost the sight of the affected 
<?ve. The aceused-w;as convicted under see 338 
I. l\ C. 

1 Irld—Wlim a Hakim gives out that ho is a 
skilloil ouerator mA charges considerable fees the 
public are entitle^ to the ordinary nrecatjtions 
which surgical kiii^Medge regards as imperative. 
JV) neglect suo|f;|!4(i^.ution8 entirely is negli- 
genct; such as i^;.^«(t^'pliited by the Criminal 

Jjaw, ' \ , 
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On the facts of the case the High Court 
altered the conviction under sec. 33B to one 
under see. 337,1. P. C. 


Mcrchard {^hippimj Act {67 and 6H Vic. c. 00). 

Emi'Rkor r. A (Ioodukw, 1. L. R. 39 Bora. 
553. 

The petitioner signed the usual articles of 
agreeuientj'with the (.'aptuin of the steamship 
“ Arcadia ” for a terra of one year’s sei'Vice. 
In addition to the stereotyped form certain 
clau.ses were added under which inter alia the 
petitioner agreed to acct'pt a transfer from that 
to any other of the P. and (). Company’s steam¬ 
ship, The “ Arcadia ” was sold by the con1- 
pany and the jtetitioner was ordered by the 
Marine Superintendent of the eonn)any to 
transfer to the Salseth. This onler the ai)i>li- 
cant disobeyed. 

Held —That having regard to sec. 114 (3) of 
the Merchant Shipping Act and t<J the fact tliat 
the terras of the agreement were initiated hy 
an ofilieer of the Board of Trade they were inlra 
rires. 

Tliat the order of the Marine Superintendent 
W'as a lawful order which the i)ctitioner was 
bound to obey. 


®avre0p0nbenct. 

To TWK Editor, “ Calcutta Weekly Notes.” 

Sir,—I’errait me through your column to 
draw attention of the authorities to the fact 
that in transferring .Munsifs from one place to 
another du(* consideration is not always paid 
to the I’ndicial work of the place from which the 
otlicer is transferred. One recent instance will 
be sufficient for the ])nrpo8e. Babu Srish 
f’handra (.'howdhury was first grade Miinsif here 
at (!han’.pur exercising the special jurisdiction 
of trying suits up to the value of Rs. 2,000. He 
a'so exercised Small Clause Court powers in 
suits up to the value of Rs. 250. He has been 
suddenly transferred to Krishnaghar. The 
gentleman transferred in his place is a second 
grade officer and as such cannot have those 
8]iecial powers and there is no other first grade 
officer in the station. So there is no officer here 
who is competent to try the pending suits or 
receive plaints and execution petitions of the 
value between (uie thousand and two thousand 
rupees.* Many difficulties will arise in conduct¬ 
ing the sfK’cial jurisdiction suils, execution and 
miscellaneous cases as there is no officer here 
competent to pass any order in those cases. 
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Nothing but anomaly and confusion can be the 
result. Such diflicultics were experienced on 
some previous occasions also. i 

Yours faithfully, 

Has A Bm^l Naq, 
Pleader, vhandirur. 

(’H.VNUl’UR, j 

The 4fh January 1916. f 

Thk L.vi'K SIR HENRY COTTON, K.C. I.E.^^ 

To THE Editor, ” Calcutta Weekly Notes,” 

Sir,— While thanking yonr corresixindent 
” Vakil ” for drawing public attention to the 
omission made by new'spapei'.s in their obituary 
notices regarding the connection of the late Sir 
Henry Colton with the ('alcutla High Court, 

1 iK'g to contradict thp slidemcnl made by your 
correspondent regarding Sir Henry’s connection 
with the Presidency Small Cause Court. Sir 
Hcni'v was rawer a .Tudge of this Court, Ho 
WHS Judge of the Sealdah SmallaCause Court 
froin whence he was translated to the Bengal 
Secretariat. The only Civilian who sat on the 
Bench of the Presidermy Coa4 d£ Small Causes 
was the late Mr. T. I). Beighton. 

Yours faithfully, 

A Layman. 

Calcutta, 3rd January 1016. 


fltbtelitf. 

Inihan (Companies Act, By S. Kasturi 
Banffachariar, P>.A., D.L. Published by the 
Late Printinfi House, Madras. 1916. 

This is a carefully compihrd erlition of the 
Tndian Companios Act (VII of 1913) as amended 
by Act XI of 1914. The subject has been ex¬ 
haustively dealt with. Under each section is 
to be found the case-law bearing- on it with a 
brief note giving jrromincnce to the yxiints of 
im[)ortan<'e wising therefrom. The sections 
thomscJvi s have been carefully analysed and the 
principles underlying them have been stat^ in, 
as far as jrossible, the language of judgments 
cited as authorities for the propositions laid 
down. In annotating tho sections the compiler 
has not only made a free use of all Indian* 
Reports but has also largely drawn from the 
English Reports as the provi^ns of the Indian 
Comfranies Act are mainly derived from thUfee 
of the English Act. The many importot 
changes inaugurated by the new Act' are 
also noted and the reasons, therefor Bt|i|t^. 
Another feature of the book is that tibe 
bare texts of both the Indian Aut of ^918 and 



THE CALCUTTA WEEKLY NOTES. 


xxxix 


VoL. XX,] 


#■ 


the English Companies (Consolidation) Act of 
1908 have been printed at the beginning for 
purposes of reference and comparison. The 
volume ends with two appendices, one con¬ 
taining the nries made under the Act by the 
Government*'of India and the Local Govern¬ 
ments and the other incor|)orating eight minor 
Acts relating to Societies and Corjiorations 
analogous to Companies, e.ff., the Societies 
Registration Act, the Presidency Banks Act, 
the Bankers Books Evidence Act, the Religious 
Societies Act, the Co-oj^erative Sociclics Act, 
etc., W'hich last have also been annotated with 
the case-law thereon. The book, we have no 
doubt, will prove most useful both to merchants 
and to lawyers who have, to deal with company 
law'. The get-up of the volume is al tractive. 


Saxjiva Row’s AL’n-l’kou Dk.f.bt (Crimi¬ 
nal), J8:^()-19J.5. S(H;ond E<liti<m. Vol. I. 
Publifihcd by the LatP Printing House, Madras. 

ioir>. » . . 

In the present edition the compilers have in¬ 
cluded cases down to the end of the year 1915. 
With regard to the matter contained in the 
previous edition mso, the book appears to have 
undergone a careful revision. The get-up of 
the l>ook is excellent. 


Ghosh’s Liarie.s fou lOlfi. Dewy Sen. 
scries : Price He. 1. Poehet series ; Priees 
from. 4 as. to ^ as. Proprietor, J. N. Cthosh, 
Krishtiaghur (Bengal). 

The r.bove diaries which are already well- 
known to the public, while maintaining the 
useful features of their predecessors maik a dis¬ 
tinct improvement on them in the matter of 
get-up. The diaries contain a large body of 
information useful both to lawyers and the lay 
public and the different sizes are designed to 
suit all tastes and requirements. 


<^Ott0 of (SO6t0, 

BNGLiaH LAW COUKTS. 


Ml’flSUMMAT PaKBATI, 
Appellant, 


V. 


PBIVY C0VH3IL. 

[Appeal from AIvahabad.] 

Viwouux Haldane. ' 

LpBD Pabmoob. 
hooo Wbwbvry. 

Alt. 

1915, 

SSf Norember. 

Pfipf pouncil^Appeal not admitted byMigh 
failure to furnish security 

A '’’H 


Kakahata LA3^ 
Respondent. 


'^Special leave, application for — Indulgence — 
Leave, on usual terms. 

This w’as an application for special leave to 
appeal. The Petitioner sued to recover pos.ses- 
sion of properties from the l>efendant, who 
pleaded that he had been taken in adoption 
by the Petitioner’s decease<l husband. 

The Subordinate dudge allowed the claim, 
but it was reversed by the. High ('.birt on ap¬ 
peal. The I'etitioner then obtainea from the 
High Court the usual certificate, lo appeal to 
His Majesty in Council, but she failed to 
deposit the required .security within the time 
prescribed by the*. High Courl. 'I’hat Court 
therefore refused to admit her appeal. 

Hence this petition. 

Mr. Bhugwandin Dube for the Petitioner 
submitted tliat it was a fit case for their Lord- 
ships’ indulgence. 

The petition was granted on the usual terms 
as to security, etc. 

Solicitors: Mc.ssrs. Barrow, lingers and 
Nevill for the Petitioner. 

B. D. 


CALCUTTA HIGH COURT. 

AMMt tfMlalSBS BOA rap«rt«a. 
(fb* iMporlMt «MM to bo totlr roportod bortollor.i 


Civil Appell-ate .li'RisDrcTioN. Before 
Hol.mwood and Mi llk’k;, . 1 , 1 . Appeal 
FROM Appellate Dkcrit: .No. -2994 of 1913 . 
KARTICK (’HA.N'I)R.\ PAS, Defendant, 
Api)ellant v. S.\TVA SREE GHOSAIj 
AND OHS., Plainlid's, Rt'spondents. 16tb 
December 1910 . 

Itcwaml—Appelhdc Court, if and when to 
re-hear the whole ease. 


I’his was an appeal after remand from the 
judgment and decree of the Subordinate 
.fudge of the 24-Paigana8 who'agreeiug with the 
Court of first instanee decreed the Plaiuiff’s suit 
for ejectment of the Defendant. The Defen¬ 
dant claimed a permanent right in the land 
which was situated in Kidderpore, a Suburb of 
Calcutta. He alU'ged thkt he had acquired 
fiuch a right by long 'pos^ssion beyond the 
rneruoj'Y of man at. a Bxed rent and that his 
..predect^ssors had penna>nent structures 

pn the land. Iniijpe first ap{>eal from the 
Munsif’s judgi|t^|,which:: w nea'rd by 


another Sufeorii 


dudge the Plaintiff’s 


suit was ^ appeal- 

—J Al*-,' _1 _ 


ed to the'\ appeal'w'as 








heard by Jenkins, C. J. and N. K. Chatlerjea, 
J., who remanded tlie case reversing the decree 
of the lower Appellate Conrt and sending back 
the af)peal for re-hcjuiiig in the light of the 
remarks they had made. 

Held, that in strict law a remand njade by 
an Af)|K>llate Court without retaining the aj)peal 
in its own file necessarily rcofiened the wliole 
case, and Court of Appeal to which the case 
was renia ffllqd was bound to hear the apj)eal 
upon the judgment of the Court of first instance 
atul on nothing else. Whenever it is intended 
to limit the scope of a|>))eals to certain specific 
question remanded, it is absolutely essential 
that the High Court should lay down clearly 
without any possibility of mistake that it did 
intend to do so. 

Hence the whole appeal was opened to the 
learned f^ubordinate Judge for dcL-ision. 

Babu Sib Chundcr Palit for the A])pellant. 

Sir Bash Behnrif Chose, lUibus Mohiui 
Mohon Chnflerjee and Sarat Chatuler Sen for 
the "Respondents. 

A. T. M. Appeal dismissed. 

Civil Appell.vtk Jciusdictio.n. Before N. H. 
(■H.VTTi'iiMUA and i^’EWUorLX>, .1,1. Ai*i*k.4l 
FROM Aiu’ki.laik Dkcrkk No. 147-2 <jk 191'. 
CHAXDRADAVA SKN, I lefcndant Xo 2, 
Appellant v. BHAdABAN CTlAXl’dlV 
SKX AM> ORS. (I’laintiffs)-and (IIKIBH 
CHAXDKA DHAH CHOWDHUUY and 
ANR. (^nefendants Xos. 1 and 8), Respon¬ 
dents. Heard loth December. .Tudg- 
ment 2-2nd December 1915. 

A pptal, maintaitinbilitij of—Contribulion 
suit for—Proviiieial Small Cau'ic (Unirfs Act (l\ 
oi Sell. II, Art. -11—Indian Cnnir.tel A<t 

(IS of 1^72), see. (HI —“ Bound bi/ law to pay ■’ 
—"Person hilcresled in the payment of money" 
— Purehasrr, liability of. 

Tlie riaintilT and Defendant No, 1 were co- 
owue.fs of a ’aluk. The sliare of rho Defen- 
dant No 1 in the. Latulc was purehasjd by Ibe 
Defendant No. 2 in (ixcoiition of a mortgage 
decree in 1908. Brior to the purchase of the 
Def»*nd-ud No. 2, the landlord of the taluk had 
<i])<aiiied a (h-eree foj- arn'ars of rent of the taluk, 
and afti'r the purchase hy vl)efond-vnt No. 2, 
IHit up^tlm taluk to Side in execution of the rent 
decree. When the Plaintiff dejxosited the entire 
amount due to the landlord and saved the taluk. 
Be then brought tbis, suit for contribution. 
There was an alh>rnative case, viz., if the Plain¬ 


tiff was held liable to contribute, then, a decree 
for pro|)ortionatc amounts might be passed 
against the Jlefendants. 

Held, that as the suit was, upon the findings, 
one for contribution by a sharer in joint jxro- 
perty in respect of a payment made by him of 
nioney due from ii co-sliarer it was exempted 
from the cognizance of .Small Cause Court under 
Art. 11 of the Second Schedule of Act IX of 
1887. 

U’hat the Defendant No, 2 was a ))erson who 
was “ hound hy law to pay ” within the meaii- 
itig of tee. (59 of the Indiati Contract Act. 

Mothoorannih v. Krislu Kumar (1. L, R, 4 
Ca’. 8(59) followed. 

If a person was “ bound by law to pay ” by 
reason of (he lial.-ility attached to the land, 
the Defendant No. 2 <’aine within the purview 
of sec. (59 of,the Contract .\ct. although bis 
Ihbilitv was not a double liabilit.v like that of the 
Plaintiff. 

That the Plaintiff wsis a p('rsoi^interesttnl in 
the I'aynienl of money within the meaning of 
that .section (see. 09). 

“ Rent is, by operation of l.-uv, the first charge 
on a tennre and a person, purchases the 
same at an exe<-ufion sale, must, in the abseneo 
of anything to denote the eontniry, be taken to 
piirehase it charged with the remt which is duo 
in rospeet of it at the tinn^ of its pureliasc and 
th<Me being no privity between liim and the 
judgment-debtor, he cannot recover from the 
latter the money which ho is obligc'd to pay for 
the rent so dm* at tlie time of inirchasc.” 

Mah(tr(i)ii Dasi v. Hnrendra Lai Boy (1 C. 
W. N. 4.>B) followed. 

.Jofimaya Hast v. Ciriiidra Nath Mukerii (4 
C. \V. N. 590) and Gobinda Chandra Chakra- 
barf II V. Basonfa Kumar Chakrabarty (8 C. W. 
N. 8K.t) distinguished. 

■Hence the llefendant Xo. 2 was liable only 
to the extent of the share purchased by him. 

Babus Uirat Chandra Boy Chowdhury and 
Sasadhar Boy for the Appellant. 

Babus Bircndra Chiudra Das and Upendra 
Kumar Boy for the Respondent. 

A. T. M. • Appeal dismissed. 


■i.(y 
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recalled. It seems to us therefore that in 
this and other passages of the pamphlet 
there are words which are likely to promote 
•feelings of enmity or hataed between 
Hindus and members of the Mahomedan 
religion. Having regard to this we con¬ 
sider that the order made by the District 
Judge of Monghyr binding down the Peti¬ 
tioner was rightly made; 

The Rule is therefore discharged. 

Rule discharged. 


[PaiVY 0OUNOIL.] 

[Appeal from Madras.] 


Viscount llAimANE. 
Lord Parm»or. 
Lord Wrbnbubt. 
Sir John Edge. 

Mr. Aubbr Au. 
1915, 


.M. R. M. A. 
St'BRAHANlAN 
CnETTIAR, Appel 
la lit, 

V. 

Rajah Rajes- 
WARA Dorai, 
Respondent. 


Heard, 21, 25, 26, Octo¬ 
ber and 1, November. 
J adgment, 

16, November. 


Irmt-dHd — Voluntary rottUmmt to pay off doblt 
'—Iruitte, mortgage by — Validity—Truttee acting 
improperly and unreatonably in execution of 
truit--Compromite bated on lueA alienation, if 
vatid-^Comprotniie by guardian ad litem of minor 
W'thout CourVe tanotion—Citnl Procedure Code (del 
JT/r of 1S8»), tee. 462. 


Where H, a zemindar who was heavily 
invoiced in debt, executed a deed of volun¬ 
tary seftlen\eni, settling all his zemiridary 
and eerlAiin other property—subject to the 
payment of specified debts which he then 
owfd and to certedn dUowanees to members 
of the family including himdtlf directed to 
he made and to the several trusts, provisos 
and declarations therein contained—on his 
:■ mitiar son RR, and appointed V as trustee 
ffhereiof , and the allowances were made pay- 
: ahle dfier the specified debts and the in- 
, ,f^ett.pn and pr^dple of such oilier debts 
i ibtd sums money as should be incurred, 


or become pai/able by the trustee for the 
purpose of p.iying off all or any of the said 
debts and sums of money; and the trustee 
finding that the income in his hand was 
not sufficient to meet the charges oii^he 
trust-estate and in order to suec the estate 
arranged with certain fin meiers for raising 
a large sum on the security of the estate at 
a moderate rate of interest to pay off the 
debts, but the latter having required that H 
should become a party to the deed and 
that the allowances specified in the deed 
should be e.rprcssly postponed to their 
security, the trustee agreed to give a 
second mortgage of four lacs of rupees to 
R on the security of a suitable portion of 
the estate, in order, as he alleged, to obtain' 
the assent of H and other persons entitled 
to the payment of allowances; and, in a 
suit by RR, in which the validity of this 
agreement to mortgage was challenged as 
beyond the power of the trustee, the latter 
urged that in the circumstances it was 
reasonable and prudent an his part to agree 
to give the mortgage : 


Held —That the trustee had not exercised 
his power {if he had it), properly and 
reusoreably in the interest of the estate. 


That it was not established that the con¬ 
sent of the allowance-holders was required 
to enable the trustee to postpone their 
rights to the security of the financiers or 
that the latter would have pressed their 
requisition if the legal position had been ex¬ 
plained to them and that regard for the 
position of R and his family and unwilling¬ 
ness on the part of the truste6 to incur their 
ill-will did not justify the placing of a 
burden of four lacs on trust-estate. 

A compromise was e^fediy-ipto by, the 
trustee with a CT€ditop^''^yM'-iiti'U. suit 


to declare the sel.tle'mj^'l^mHd 
by such creditor * 


and RR, then a 



p • 


trustee 

, ■: .W,;'* 
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to imposing a iicu' charge on the trusf- 
psIaCr but on the basis of utilising the 
charge already promised to It : ' 

Ht'hl —That the compromise being bas- 
ed^jn the invalid agreement with It irar 
<dso inralid, and the mortgages effeeted in 
pursuanee of the compromise U'cre eqnaUy 
invalid. 

That the compromise iras also inralid 
as not complying with the requirements 
of sec. 4(>'2 of the Ciril Procedure Code of 
ISStl, the trustee who had been appointed 
gueirdian ad litcui of Pit haring entered 
into the compromise without the sanction 
of the Court. 

]\rA.\onAU Iml V. Jadu Nath Singh Hi 
anxl Canksha Row v. Tglaabam Row (2) 
referred to. 

These were consolidated a])pea's from 
the Madras Hif^h Coiirl, (Sir Arnold 
White. C. J., and Miller, J.), whose 
Judgment is reported in I. 1j. R. <‘32 i\rad., 
p. 490. The facts are fully staled in 
their Lordships’ judgment, and that of 
the High Court. Tlie father of the pie- 
sent Raja of Raninad w.ts heavily in¬ 
debted. lie executed a voluntary Settle¬ 
ment of (he Rauinad Zeniindari in 189.';, 
by which he appointed a Trustee and 
created certain tni.sts. The material 
clauses of tlie Settlement were, in sub¬ 
stance, as follows :— 

Clause' 7 la’ovided that the Dewan 
Ti'ustee should hold (he premises (here¬ 
by assured as owner thereof, but ujxm 
trust and subject as therein afore¬ 
said, pnivided tliat notwithstanding any¬ 
thing therein contained, an assign for 
value in execulion of (hose trusts should 
hold the estate or interest purporting to 
• be conveyed or afsign<^d to him, in the 
(1) L. B. SI I. A. JU8 s ■. 0. 10 0. N. 698 

(lice). 

<») L. R. <0 I. A. IIS; •. 0. 17 C. W. N. 

760 ( 1918 ). 


R.\j.4h Rajeswaiia Dorai. 

premises thereby assured free and dis¬ 
charged of the trusts, provisos, direc¬ 
tions and declarations therein contained, 
except as otherwise expressly provided in 
such assignment. 

Clause 9 aiipointcd a Co-adjutor fgr 
the purpose of advising and counselling 
the nevvun Trustee in connection with 
the trust.s. 

Clause 12 required the permission in 
writing <;f the ('’o-adjutor to any agVee- 
iiicnt between the .Dewan Trustee and 
iiiiv creditor and, to, the giving l)y the 
Dewan Trustee to any creditor of any 
secui'ily on the premises thereby assured. 

Clause 17 required the like permission 
of the Co-adjutor to any sdltleiuent or 
compromise by the Dewan Trustee of 
suits or [iroccedings. % 

Clause 213 inovided as follow-s :— 

“And it is hereby further declared 
that by willi and out of the rents income 
and profits of the premises lu'ri'hy assured 
and by with and out of such other monies 
as shall from lime to time come to the 
hands custody or control of the Trustee 
under or by virtue of or in execulion of 

tlie trusts hereby created the Trustee. 

« « « « 

“In the fifth place shall apply such 
part or parts thereof as may be required 
in ])ayment and discharge of the interest 
on and principal of the several debts and 
sums, of money mentioned in (he said 
Third Schedule and of the interest on and 
principal of such other debts and sums 
of money as shall be incurred or become 
payable by the Trustee for the purpose of 
paying off all or any of tlie said debts and 
sums of money mentioned in the said 
Third Schedule or otherwise for the pur¬ 
poses of the trusts hereby created. 

* * « • 

“ In the sixth place Shall apply such 
part or parts thereof as may 1^ required 
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in j)aymeut to the several persons men¬ 
tioned in the Second Schedule hereto 
during their respective lives of the sc^veral 
monthly sums set opposite to their res¬ 
pective names and to each male or female 
child that may hereafter be born to the 
settlor at the rate of hundred rupees and 
seventy rupees rcs^ycctively per mensem 

dining his or her life. 

» * « * 

Clause '24 provided as follows :— 

Proviiled always and it is hereby 
decreed that anything herein contained 
notwithstanding the Trustee shall not be 
bound to make .the, feev»“ral payments 
hereinbefore mcntiojied in the oriler in 
which the same are so mentioned but 
that tlie '^’rustee shall make such several 
payments as and wlien the same shall be 
required.” 

Clause *2(5 *f»rovided, shortly, that the 
l.^ewan Trustee should hold the trust- 
estate and the income thereof in trust for 
the Resj)ondent until ho sJiould attain the 
age of 21 3'ears and uj)on his attainhig 
that age should convey and as.sign the 
sjiiue to him absolutely, but subject to the 
several payujienls thereinbefore directed 
to be made and to the several trusts, 
provisos atid declarations theicin con¬ 
tained res)>cctively, as should then be 
subsisting payable unsatisfied and capable 
of taking elfect. 

The Appellant, who was a money-lender, 
lent the deceased Raja large sums of 
money both before and after the Settle¬ 
ment. In (J897 the Trustee negotiated 
a loan in England, which was finally 
compleded in 1899. In 1898 the Trustee 
executed an agreement vvhereby he under¬ 
took to give a second mortgage upon the 
trust-estate for 4 lakhs of rupees in favour 
of the deceased Raja. In 1897 the Appel¬ 
lant and his father instituted a suit against 
the Trustee and the beneficiaries under 


the Settlement, for a declai'ation that the 
Settlement Wi;s invalid, and that the 
settled properties were liable for the satis¬ 
faction of the Raja’s debts. The Trustee 
comi>r()inisc(l that suit upon certain terms, 
and the suit was withdrawn. The effect 
of the compromise was that the Tr,*istce 
undertook to pay tlie debts due to'^the 
Appellant, from the trusl-esUitc, and 
Bubseipicntly e\ecute<l two mortgages in 
favour of the Aj)pellaiit in consideration 
of those debts. 

The Appellant now brought two suits 
to recover moneys due to him. The 
minor Raja of Raninad a’so brought a 
suit against the A])])ellant and the Trustee 
for a declaration that the said compro- 
mi.se and the mortgages executed by the 
Trustee were invalid. The Subordinate 
Judge held that the compromise was 
voidable for want of sanction by the Court, 
under s. 402, C. 1*. C., 1882, and further 
that the Trustee had acted in breach of 
the trust. 

On appeal the High Court coneiirred 
with the Subordinate .ludge in finding 
that the eomiiromise, as well as (ho mort¬ 
gages, were not hhuling on the minor 
Raja. Heiiee tliese appeals. 

A'/e.s-.sr*'. P. 0. LairrcHCC, K. C., L. 
DcGntjftJicr, K. and Kyffin, for the 
Af)pellant submitted (hat the decisions of 
the Couits helow w ere ernmeous. Firaihj, 
— the Trustee liad power to execute the 
agreement in favoin' of the deceased Raja 
to ])ay him 4 lakhs. The evidence show¬ 
ed that the J^nglish lenders insisted upon 
the allowances of the R.‘5ja and the other 
allowance holders under the Settlement 
being postponed to the yeaidy payment 
on account of the proposed loan. The 
Raja's consent to the loan, although not 
essential, was nevertheless Insisted upon. 
The English loan would probably have’ 
fallen through had th^ Trustee not ob- 
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tained the Raja's consent. It was a 
prudent act on the part of the Trustee to 
buy off the Raja’s consent, and that of 
other allowance holders, in order , to suc- 
cesasfully raise the loan. The opinions 
given by Sir Bhashyam Iyengar and Mr. 
J. D Mayne w'ero questionable. Und('r 
the •Settlement the allowance holders 
had a charge on the Estate, which 
the Raja by his voluntary deed could 
not post|x>ne. In any case, the con¬ 
sent of the Raja and the other allow¬ 
ance holders, if not essential, was highly 
desii'able from a business point of view. 
The Trustee acted honestly for the pro¬ 
tection and benefit of the trust-property. 
The Trustee had wide powers under the 
Settlement, as well as under the law. 
Secs. 35 and 43, Indian Trusts Act, 188'2. 

The execution of the agreement, as 
well as the compromise of 1899, were 
reasonable and proper acts done to protect 
the trust-property. Reference w^s made 
to Forshaw v. lliqginsou (.3), A.~G. v. Tlir 
Mayor of Norwich (4). 

Secondly, the execution of the agree¬ 
ment was not a breach of trust. The 
Courts do not expect a higher standard of 
good faith from a Trustee than what an 
ordinary prudent man would adopt under 
the circum.stunct}a. Eaton v. Buchanan 
(5). 

Thirdly, the Trustee was entitled to 
compromise the action brought by the Ap¬ 
pellant to set aside the Settlement, which 
was voidable under sec. 43 of thp;,Indian 
Trusts Act, 1882. He was bound to 
defend the action under secs. 18, and 43, 
cl. (c), empowered him to compromise a 
claim. In fact, it has been hdld that a 
Trustee %vas guilty of breach of trust for 

t (8) 8 DeO. 11. and 6. 8^7 (1887). 

(4) 2 M. and C. 406 (1887). 

8} [1811} A. a 208, 268 


not compromising. Tanqueray v. Botplei 
.(6) and Freeman v. Pope (7), referred to. 
The Appellant’s suit might have complete¬ 
ly failed. The compromise was a bond 
fide attempt to preserve the Sett’.ement. 
The case of Graham v. Cashin (8), and the 
case thei’oin cited did not apply. 

Fourthly, the burden lay on the Res-** 
j)omleut to prove that the terms on 
which the Trustee co.npromised con¬ 
stituted a breach of trust, and he had 
failed to dis^charge it. J<lvon us.sumir.g 
that the Trustee’s agreement with the 
Raja was a broach of trust, there was no¬ 
thing to show that the Appellant had such 
notice as to con.stilute him a party or 
privy to the breach of trust. Hire 
PurchuJic Furmshing Company w Uicheus 
(9). 


Fifthly, the sanction of \*^^he Court to 
the compromi.se was unnecessary. It 
was true that the Trustee was appointed, 
in the Appellant's action, guardian ad 
litem of the minor Raja. But the com¬ 
promise was not made on behalf of the 
minor, and therefore sec. 462 of the C. 
F. C., had no application. The compro¬ 
mise was made by the Trustee as such, 
and the suit was withdrawn without any 
ftjrmul order of coinpmmise. The 
Trustee was comi)etcnt to compromise 
the action without consulting the minor 
at a'l. The case of (laneslia Roto v. 
Tuljaram Rpw (2), was distinguishable. 
In that < a8e' the minor had indeiiendent 
rights in the jniftt family, which was 
affected by his guardian’s compromise. 
Here, the Trustee alone represented tlm 
whole Estate under the Settlement, an4' 


<2) L. R. 401. A. 192 i M. 0.17 0. VT. K. 78S 
<1918). 

(6) 14 Eq. 161.'86 (1872). 

<7) 5 Ch. App. S88 (1870). 

(8) 1 Ir. 404 |'•0t>, 

(8) 20 Q. B. B. 887 UI87),,^ 1 
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he alone was competent to defend the suit 
and to compromise it. In any event, the 
compromise could only be set aside on 
restoring the parties to their original ixjsi- 
tion. 

Sir lioberi Finlay, K. C. (with him Mr. 
Kenworthy Brown) for the llespondent 
suhmitte<i that the findings of the Courts 
below in so far as they were inferences 
from facts were concurrent. Both Courts 
had held that the Trustee was unduly 
j)rejudiced by a desire to hel|) the deceas¬ 
ed Jtaja; that he was nut acting in the 
best interests of the trust; and that he was 
unduly anxiou^ to,help and to jdease the 
deceased Eaja at the ex])ens;e of the 
trust. The Appellant did not venture to 
give evidence in the case. ITe could have 
shewn on what grounds the Trustee was 
made to pay the po.st-Settlemcnt debt of 
the Eaja. There was no evidence to shew 
that the Eaja would not have executed the 
mortgage in favour of the English lenders, 
and consented to iwjstpone hi.s allowance 
without some con.sideration. In fact, 
there w’as considered opinion to the effwt 
that the Tru.stee could do nil that was 
necessary to take the hjan in England, 
without the consent of the Kaja and the 
other annuitants. The agreement to pay 
4 lakhs to the Eaja was clearly an im¬ 
provident act of the Trustee. 

Further, the compromise was bad for 
want of compliance with sec. 462, C. P. C. 
The section provides in terms that no 
guardian shall enter into any compromise 
■ on liiohalf of a minor wdth reference to 
the suit. Beliance was placed on Meno- 
har Lai v. Jadu Klaih Stngh (1), and 
Gcmcafea How v. Tuljoram Row (2). 

fTheir Lordships intimated to the learn- 

(I) L. R. IS I. A, 129 i a a 10 0. W. W, 
W8(T0Ml. 

<9) L.R.40 1. A. IMt a o, 17 C. W. V. 


ed counsel that they did not wish to hear 
him any further, and reserved judgment.] 

Their Loudshjps’ Judgment was deli¬ 
vered by 

IjORD I’armoor. —^These are consolidat¬ 
ed appeals from three jndgmenifii of the 
High Court of Judicature at ‘Madras. 
U'he appeal which has been argued before 
their Jjordships is one in which M. E. 
M. A. Subramanian Chettiar is Apjiellant, 
and Kajah Eajeswara Dorai is Eespon- 
dent. Tt is unnece.ssary to refer further 
to the other two a[)peals since it is admit¬ 
ted that the decision in those cases depends 
on the decision given in the case which has 
been argued. 

The question involved in the appeal is 
th (3 validity of an agreement of compro¬ 
mise executed on the 16th day of January 
1809, and of two mortgages dated respec¬ 
tively the 6th July 1899 and 13th July 
1809. The validity of these documents 
is largely dependent on the consideration 
whether the trnstae under a voluntary 
set!lenient of J2th July J80.'), had power 
to give a mortgage bond for 4 lakhs of 
rupees on the security <jf a suitable por<' 
tion of the Ramnad estate to the then 
Rajah of Eamiiad. 

The father of the Appellant lent con¬ 
siderable sums to the Respondent’s father, 
who at all material times was the Rajah 
of Ramnad. On the 12th July 1895 the 
Rajah owed his creditors sums of money 
amounting to 20 lakhs ,of rupees, includ¬ 
ing a sum of Es. 1,30,000, which he, owed 
to the Apiiellant’s father. At;that date 

the Rajah executed deed voluntary; ,, 

settlement settling his Bamhad ' 

Zemindary and otW„ j^^perty, 

Buhjcjct to the dehts which ■ 

he then .'allnwances 

to members Ihe 

Rajah Ip ^ inad«L 
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and to the several trusts, provisos, and 
declarations therein contained, on the 
present Eespondent, who was a minor. 
The Hajah appointed as trustee Venkata 
Eangier, and as co-adjutor P. Chentsal 
Eao, and it was provided that the trustee 
should without the permission in 

writing of the co-adjutor enter into any 
agreement with the creditors or mort¬ 
gage or sell any part of the tiaist premises. 
Suhse(iucnt to the execution of the volun¬ 
tary deed, tlie Eajah borrowed further 
sums from the Appellant’s father giving 
as security certain jewels and furniture 
and his allowance under the deed of 
settlement. 

Th(j sums due to the creditors had been 
borrowed at a high rate of interest, and 
the income in the hands of the trustee 
was not sufficient to meet the charges on 
the tfiist-ostate. To save the estate, it 
became necessary to borrow a large sum 
of money at a moderate rate of interest, 
and negotiations were entered into between 
the trustee, the co-adjutor, and certain 
financiers in England. On the 18th June 
1807 a preliminary agreement was made 
between the trustee, Charles Augustus 
Veriier, and Ogilvie, Gillauders & Co., to 
raise for payment of the debts existing 
at the <]ate of the settlement of the 12th 
July 1895, the sum cf 100,0001., and the 
equivalent in sterling of the Government 
reyenue for a quarter of one year, to be 
secured by a trust-deed vesting the 
Rarnnad Zemindary freed from all in¬ 
cumbrances in trustees for debenture 
holders. This arrangement was not 
completed until the 13th of June 1899, on 
which date the trustee, with the privity 
and consent (jf the co-adjutOr and the 
Rajah, executed a mortgage of the whole 
trus{^e.state for the sunPof 176,0001., re¬ 
payable by instalments with interest at the 
rale of 6 per cent. The validity of tMs 


Rajah Rajeswaba Dorai. 

deed is not in question. Before its exe¬ 
cution there wore prolonged negotiations 
between the trustee and the intending 
lenders. Their Loidships recognise the 
difiiculties which confronted the trustee 
and it was clearly of the first importance 
to ()])tiiin a large loan at a moderate rate 
of interest in order to pay off debts carry¬ 
ing compound interest at the rate of 12 
f>er cent. 

In the course of the negotiations for the 
English loan tlie intending lenders re- 
<iuired that the Rajah should become a 
parly to llie deed, and that the allowances 
specified in the volimtasry decal should be 
expressly postponed to their security. It 
is contended on behalf of the Appellant 
that in order to obtain the assent pf the 
Rajah, ami the consj'nt of the persons 
entitle<l to the payment of allowances, it 
became ne<x‘s.sary, and was reasonable and 
fu’iuleut on the part of the trustee, to 
agree to give a mortgage for 4 lakhs of 
rupees to the Rajah on the security of a 
suitable portion of the Rarnnad estate, 
such security being sub.-equent to tlie 
inortgige given for securing the repay- 
lueni of tlie English loan. This projiosal 
is contained in a letter from tbo trustee to 
till! Rajah oii 25t]i April 1898, and on the 
same day the Rajah wrote to the. agents 
of the intending lenders informing them 
that in the event of their advancing to 
tJie trustee a. loan on the agreed condi¬ 
tions ho wc^ld agree that the lenders, or 
their nominees, should have a first charge 
upon the Ramand Zemindary, and that 
no part of the marginally-noted allowance 
payable to him under the voluntary settle¬ 
ment should be pafd in any year until 
all charges, that might be payable to the 
lenders under the present mortgage, had 
been paid in full, and that he undertook 
to execute in favour of the lenders or their 
nominees such documents as in their 
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0])inion might be necessary for carrying 
out the arrangements. The High Court 
of Madras have held that assuming—with¬ 
out deciding—it to be within the xx)wer 
of the trustee to create such a charge on 
the trust-ostato, the ]X)vvcr was not exer¬ 
cised properly and reasonably and in the 
interest of the estate. Their Tjordshii>3 
concur in the conclusions of the High 
Court. There is no satisfactory evidence 
that the Rajah would not have executed 
the English mortgage deed and consent¬ 
ed to postpone his allowance without 
some ixaym^nt* or consideration. The 
(Counsel for the Appellant was pressed 
in his argument before their Lordships to 
refc^ them to the evidence in supjiort of 
his proposition that the Rajah would not 
have assented to sign the deed and jiost- 
pone hi^ allowance without receiving pay¬ 
ment or consideration. Their Lordships 
were nf)t referred to any such evidence 
and the Counsel for the A]ipellaut relied 
on a general statement that the Rajah 
was a difficult person for the trustee to 
influence. Apart from any payment or 
consideration it was in the interest of the 
Rajah that the intending loan should bo 
satisfactorily arranged and, in the absence 
of evidence, there is no room for a pre¬ 
sumption that he W'ould not sign the 
deed, or would refu.se to postpone his 
allowance, without some i^ayment or con¬ 
sideration. On the other hand, the docu¬ 
ments to which their Lordships have 
been referred do not support the conten¬ 
tion put forward on behalf of the Appel¬ 
lant. 

The preliminary agreement for the loan 
was signed on IS’tb June 1897. On the 
22nd September 1897, the co-adjutor, 
P. Chentsal Rao, without whoso assent 
the trustee had not the power to arrange 
the English loan, sent a telegram to 
^Messrs. Lovelock and Lewes, Chartered 


Accountants, acting on behalf of the 
lenders, that;—“ the Rajah, consented to 
sign mortgage-deed and Ra. 60,000 or 
possibly Ks. 70,000 of the allowances can 
bs post])oned, letter follows.” A further 
telegram was sent on the ‘i8th Jjip])tenibcr 
1897 explaining that the Rajah w'iis willing 
to give a charge upon the Zemindary 
free of the payment of allowances of 
Rs. 06,000 and j)os.sibly Rs. 70,000, and 
that this is what the co-adjutur meant by 
postponement. These telegrams wore 
followed by a letter of 'iOth Se|)tember 1897 
in which the later telegram was confirmed, 
and th{^ co-adjutor again stales, that the 
Rajah is quite willing to do what Messrs. 
Lovelock and Lewes X)ropose, namely, to 
give a charge on the Zemindary free from 
the ])aymerit of Rs. 00,000 or possibly 
Rs. 70,000, out of the al'owances of 
Rs. 1,30,000, referred to in the tru.st-deed. 
The position taken up by the intending 
lenders on the question of the allowances 
is explained in a letter of ‘2.51 h November 
1897 which was brought to the notice of 
the trustee, and to which the trustee 
refers in a letter of 241 h December 1897. • 

It is stated that the intending lenders are 
prepared to jiroceed with the negotiations 
for the loan provided that all the allow¬ 
ances in favour of the Rajah and the mem¬ 
bers of his family are postponed to the 
security to be given to the debenture 
holders, both as regards the current pay¬ 
ment required for the service of the loan 
and also in the event of the security hav¬ 
ing to be enforced. Tlie conssent of six 
members of the Rajah’s family w'as not 
obtained to the postponement of the 
allowances, but the consent of the other 
allowance holders was accepted as suffi¬ 
cient after tlhe intending lenders had ob¬ 
tained an.opii^ from Mr. Ma’^nh that 
such cons«^|;;;-,wae not required having 
regard tq t^fl&as of the trust-deed. 
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The material factor ia that the letter 
written by the Bajah on 25th April 1898, 
after receiving the promise of a payment 
or consideration of Es. 4,00,000 secured 
by mortgage-bond on a suitable portion 
of the I^mnad estate, does not give any 
undertalfmg beyond that contained in the 
telegrams and letter of September 1897. 
Under these circumstances their Lordships 
are of opinion that the Apii^llant has 
failed to prove the first step which is 
necessary to justify the placing of a charge 
of Bs. 4,00,000 on the trust-estate. 

In the second place the Appellant has 
failed to establish that the consent of the 
allowance holders was required to enable 
the trustee to i)ost|x)ne their rights to the 
security of the debenture holders, or that 
the intending lenders would have pressed 
their objection if the legal position had 
been explained to them. This point was 
not argued at any length before their Lord- 
ships, though it was evidently a m^in 
point in the argument in the High Court. 
The relevant paragraphs of the voluntary 
settlement are 7, 23, and 24. In para¬ 
graph 23 the settlement sets out in the 
sixth place a trust to make payment of the 
allowances specified in the second sche¬ 
dule, but these allowances are placed for 
the purpose of payment after (in the fifth 
p’acc) the specified debts and the interest 
on and princi})al of such other debts and 
sums of. money as shall be incurred or 
become payable by the trustee for l^e 
pur[X)se of paying off all or any of the «a|di 
debts and sums of money, although under 
Tiaragraph 24 the trustee is not bound tb 
make the payments in the order mentioned, 
in the deed. Paragraph 7 provides that 
notwithstanding anything contained im the 
voluntary settlement, an ai^ign for value 
in execution of those trusts should hold the 
estate or interest putt)orting to be con¬ 
veyed or assigned to him, in the premises 


thereby as-signed free and discharged of: 
the trusts, provisos, directions, and 
declarations therein contained, except as 
otherwise expressly provided in such 
as.signnient. The joint effect of secs. 7 
and 23 is that the trustee had power to 
place the loan security for the payment of 
the si>ecified debts in priority to the allow¬ 
ance payments and that the assign for 
value would hold the estate or interest con¬ 
veyed or assigned to him assured free and ' 
discharged of the trusts contained in the 
voluntary settlement except as otherwise 
expressly provided. * 

Sec, 24, which provides that the trustee 
shall make the several payments under the 
voluntary settlement as and when the Same 
shall be required, cannot be construed to 
curtail the discretion given to tlyj trustee 
in paragraph 23. It is material to observe 
that the trustee in a telegram to the co¬ 
adjutor on 18th March 1898, said that he • 
and the eo-adjutor must point out to the 
London people that under the trust-deed 
they are emp)wered to attend to the 
service of interest prior to payment of 
allowances, A similar opinion was ex¬ 
pressed by Sir V. Bhasbyam Iyengar on 
30th June 1898, and by j\lr. Mayne on.2^h 
S(f)tember 1898. The Counsel for ^e 
Appellant justified the action of the ti^stee 
in giving consideration for the consent V 
the Bajah to po||t{>onement, although 
consent was u0| legally required^ on . V 
grounds. In the first place he said that, 
apart from questions of strict right, the, i/* 
intending lenders insisti^ on the postpothio^ 
ment of the 8i)ecified, allowahceai'' 
answer is that there is no eyiden«» . 

intending lenders would not bayi ' 

their attitude if the true le^l liad ; 

been insisted on throughemt 
tions. They did alter it so for aa / v. 

six of the allowance holders^ ? 

ing the opinion .of Mr. Maytiss.^. 
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second place it was said ^at although the adjutor had any intention, apart from the 
trustee might have had the power to post- agreement with the Rajah, to place an 
pone the payment of allowances, he was additional charge in favour of the Appel- 
justifie^l in his action out of regard to the lant on the trust-estate. 


position of the Bajah and his family, and 
his unwillingness to incur the ill-will of 
the Rajah and of the other allow^ance 
holders, which he might have incurred if 
he had used his power without their con¬ 
sent. Their Lordships cannot accept this 
exr>Ianation as justifying the trustee in 
fdacing a burden of Rs. 4,00,0(X) on the 
trust-estate, or come to any other conclu¬ 
sion than that the trustee was not acting 
properly and reaSonifbly and in the in¬ 
terest of the trust-estate wlien he under¬ 
took to give the mortgage bond to that 
amount in favour of the Rajuh. 

The next question is wliether the agree¬ 
ment of compromise of IGth January 
1899, and the two mortgages of the 8th 
and 16th July 1899, can be supported if 
the promise to give the mortgage bond of 
Rs. 4,00,000, on the security of the trust- 
estate is invalid as not being wdthin the 
powers of the trustee. The recitals of the 
compromise deed recite the agrea^ment with 
the Rajah th give a mortgage l)on<l for 
Rs. 4,00,000, on the trust-estate, thus 
giving the Api>cilant full notice. More¬ 
over the compromise deed is based, not on 


The mortgage of the 6th July 1899, was 
execut('d in pnrsuancx'- of the provision 
contained in the deed of conlpr<]||pi8e. 
The amount thereby secured was 
Rs. 4,73,113, with further interest thereon 
less the sum of Rs. 50,000 w hich the trustee 
agreed to pay in one week. Towards this 
sum the trustee paid to the Appellant 
Rs. -20,000, and secured the balance by a 
mortgage on crops on the 13th July 1899. 
This is the second mortgage to which thig 
apf)eal relates. On the second mortgage 
the Ajrpollant has received certain pay¬ 
ments from the tr.ustee and has been or¬ 
dered to repay tlie sums to the credit of 
the trust-estate. It is impossible that 
these mortgages can be regarded as valid 
and binding upon the properties therein 
comprised if the deed of compromise is 
not valid, and their Lordshi|>8 concur in 
the conclusion of the High C'ourt both as 
to the validity of the deed of compromise 
and of the two mortgages and as to the 
amount of the repayment ordered to be 
made by the Appllant to the credit of the 
trust-estate. 

If on other grounds the deed of corn- 


imposing a new charge on the trust-estate, promise could be supported, it is invalid 
•but on uilUsing the charge, already pro- in not complying with the condition im- 
mised to the Rajah. The deed carries out posed by sec. 4()-2 of the Code of Civil 
this proposal by providing for the payment Procc<lure a]>y)!icable when the compro- 
of certain sums to the Appellant so soon as mise was ma/lc. One of the parties to 
the English loan is obtained, and by giving the suit, the Rajah’s son the first Respon- 
as security a third mortgage on the trust- dent, was a minor, and the trustee of the 
estate, a first mortgage J>eing executed to voluntary settlement was appointed' his 
securel the English loan, and a second to guardian ad litem. Sec. 462 of the Code 
sobure the loan of Rs! 1,00,000 due to of Civil I’rocedure cpfifcts “ that no next 
andth^r creditor. In other words the com- friend or guardikp for shalU with- 

piomisd doe<J assunies the validity of the out the Order of enter into SiPx 

Rajah and there is agreement or on behalf of a 

lidtbe trustee or the co« wjnnrj tyTijch 
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‘he acts as next friend or guardian.” In 
the present case the leave of the Court as 
not obtained, and in the absence of such 
leave the compromise cannot be supported. 
I’hoir Lordships regard the provision 
making it necessary to obtain tlie leave ot 
the ^urf as of great iiniH)rtance to ))ro- 
tect tlie inteiests of a minor. It clearly 
a])phes to the comjiromise in question m 
the ]>resent appeal. It may be ^^ell to 
quote the language used by Lord Mac- 
naghten in Manohir Lai v. Jadu Nath 
Stnqh (1);— 

" It is not sufficient that the terms of a 
compromTSC aie before the Couit Theie 
o'ught to be evidenee that the attention of 
the Court was directly called to the fact 
tliat a minor was a party to the oompronuse, 
and it ought to be shown by an order on 
petition, or in some way not open to doubt, 
that the leave of the Court was obtained ” 

Reference may also be made to tlio 
more recent case of Gane/iha Row v. 
Tuljaram Row (2). 

In the opinion of their Lordships those 
appeals fail and should be dismissed with 
costs, and they will humbly advise His 
Majesty accordingly. 

Solicitor: Jlir. Douglas Grant for the 
Appellant. 

Solicitors: Messrs. Chapman-Walker 
and Shephard for the Respondent. 

B. D. Appeal dismissed with costs. 

(1) L. R. 8S I A. las: ■ 0. 10 C. W. N. 

(2) L. li. 401. A 182 : s 0 17 C W. N 765 
(1018). 
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L. P. App. No. 18 op 1914, 

JSNKlKa, 0. J. ' 

Mookbbjee, J. P 

TIolmwood, 0. Qpkndba Nath Bose, 

1915 Defendant, Appellant, 

Heard, 8, 9 and ‘ v. 

12, July. Bindebri Pbosad, 

Judgment, ’ Plaintiff. Respondent. 

19, August.^ 

L$tUn PaUntf «f. IS—Apptal from fudgmtnt of 
Judgo of High Court offirmiug that of lovnr Cou>’* 
and diuontod from hg hu eolhagus—Appoal Cewt, 
if bound ly findings on which differing Judged 
agreed — **Judgment" meanirtg of—Hindu Law- 
Alienation by limited owner—Propriety^ tut of— 
"Legal neuuily" if on’y tut—Content of rexer- 
tioner- Attestation of dtsd follmud by subuquont 
ratification—Petrospeative operation—H'ompromiu 
and jamdy arrangement^ compromiu by limited 
owner — Boofi fides of elaim—AdmiuiOn m eompro- 
mtu of futility of ofattn, if negaififeu boi & fides-» 
Conveyancing deviee not intended to expreu true 
state of swuutanfs mind, sfeot %f to ie given to— 
Compromiu which ojfii me previous excouted regis¬ 
tered leau, it requiru registration. 

Where a Bench of two Judges of the 
High Court having differed as to the dis¬ 
posal of an appeal, the judgment of the 
lower Court was confirmed, on a further 
appeil under cl. 15 of the Letters Patent, 

Held —That the Appeal Court was not 
precluded from reviewing jmnts on which 
the two Judges were agreed though due re¬ 
gard would be paid to the eoneurrent find¬ 
ings of the two Judges and of the tiuil 
Court. 

" Judgment ” in cl. 15 of the hellers 
Patent means the “ sentence of law pro¬ 
nounced by the Court ” upon the matter 
contained in the sreeord and not the state¬ 
ment of the grounds thereof. 

Nandeeput Mahta V. Urquhart (1) 
commented on. 

The test to he applied in determining the 

(1) IS W. B aOO (1870). 
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valUlittf of an alienation hy a Umited owner 
is whether the purpose for which the alie¬ 
nation was made was in the circumstawes 
of the ease proper and legitimate, and the 
existence of “ legal necessity ” in the 
narrow seme of actual pressure on the 
estate or the danger to be averted is not 
the only test. 

Held —That tn this ease a permanent 
mokoiari lease granted by the daughter of 
a deceased Hindu of some properties 
belonging to his estate in settlement of a 
bona fide dispute was binding on the re¬ 
versioner. * • 

KHUNNI L\L V. (ioBIND KRISHNA NARAIN 
(7) applied' 

Whcre^iL appeared that the permanent 
lease was not only attested by the rever¬ 
sioner but that he later on set up the lease 
tn answer to € suit of the grantee claiming 
the entire estate by survivorship as the 
undivided coparcener of the last male 
owner and ultimately joined in a compro¬ 
mise by which the Plaintiff in the suit 
admitted that he had no title to the estate 
and the reversioner affirmed the mukurari 
potta : 

Hold —That if there was doubt as to the 
efficacy of consent as evidenced hy the at¬ 
testation, there was no guest ion as to his 
subsequent ratification of the lease which 
operated retrospectively. 

That the compromise was not inadmis¬ 
sible in evideiKc for want of registration 
as it did not purport to convey, release or 
otherwise deal with immovable property. 

Per Mookbbjbb, J .—H only recorded 
the approval of the transaction by the re¬ 
versionary heir and (per Curiam) afford¬ 
ed cogent ecidence of its propriety. 

CoiitiBCTOR OP Masulipatam V. Cavaly 
VBI fXATA NaBBAINAPAH (4), ShaMSUNDAB 

(7) L. E. t8T, A.87s •. o. I L. R. 18 AU. 

8Mi I8 0.W.E. 848 <1911). 
(lDlll,l.A.8flMp.881(lMl}. 

» 


WBEKLY^NOTEffi 2U 


V. Achhan Korr (17) and Bbjoy Gopal 
Mukerjke V. (iiBiNniiANATH (6) referred 
to. 


That th( rcciiah in flic moknrari potta 
depreeialoiy of the grautci's claim should 
not bi ngaidid ai a cornet dcscriptj^ of 
his mind, htiug only a conveyancing Wvice 
expressiee of his abandonment of the claim 
for a consideration. 


Hanooman ]’ro.sad V. Babooee Mone- 
RAJ KoohRi (18) and Ijal Achal Bam v. 
Eaja Kazim Hossain (10) referred to. 

Authoiities dealing with the validity of 
compromises in settlement of disputed 
claims and of fiimily arrangements with 
reference to the question of consideration 
ixa mined by Mookrrikk, 

Per Mookerjke, J. —A qualified owner 
like a Hindu widow, daughter, or mother 
is not bound at her peril to pursue a litiga¬ 
tion tn respect of the estate in her hands 
utirf nnftinqly to the ultimate Point of 
A ppenl. 

Thib was an apjieal preferred under sec. 
1C of the Letters I’atent on the 0th Sep¬ 
tember 19] 1 against the deeiee of Mulhek, 
J., (Stephen, J., dissenting), dated tbo 
’20th of a\ngust JS)11, affirming in Appeal 
from Original Detiee No, *177 of 1010, the 
decree ])a8sed b^ Babu Sashi Blmsan Sen, 
Snboidinate Judge of Ziila Gaya, dated 
80th June 1010. 

The iiiutcrial facts of the ease will ap¬ 
pear Ironi the judgments of his Lordship 
the duel Justice and of Mookerjee. J. 

The suit out of which the appeal arose 
was bi ought by the Bespondent to set 
aside a nwkuran lease granted to a relation 
one Tina Shankar the ps'Pdecessor-ia- 

l6) I. L. B. 41 (M. 781, 808: a 0 18 0. W. 

V. 878 (Itli), 


(17) n.«.»I.A.|fB»aEI. L. E, 96 AD. 

71;taW,jr,7*#(HM), •. 

(18) 8 1C. 1. A. 
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interest of the Ai)x>etlant by the Ees- 
pondent’s mother Lochan Koer in res- 
IJect of certain pro]K^rties which formed 
part of the est<ate left by Lochaii’s 
father Jaikaran. Tho suit had been d^reed 
by febn Sashi Bhusan Son, Subordinate 
Jud^ of Gaya, by his judgment, daled 
the 30th June 1910. On appeal, Stephen 
and Mullick, JJ., before whom the 
case came on for hearing in the first 
instance differed in opinion. The learned 
Judges agreed in holding that there was no 
legal necessity for the alienation and that 
the Plaintiff by merely attesting the potta 
could not be taken to have consented to 
it. They however differed as to the effect 
of a petition filed by the Plaintiff in a suit 
subsequently brought by the grantee of the 
lease for recovery of the properties in the 
possession of the Plaintiff’s mother on the 
ground that they had vested in him on 
^aikarau’s death by survivorship. The 
suit had ended in a compromise whereby 
the Plaintiff in that suit withdrew his 
claims to the estak; and the mother of the 
Defendant affirmed the lease in suit. The 
Plaintiff by his said petition declared 
“ that he neither has nor shall ever have 
either directly or indirectly any claim and 
dispute with the Plaintiff, the J’laintiff and 
his heirs shall all along continue in posses¬ 
sion and enjoyment of the mokurari jiro- 
perties.” Stephen, J., was of opinion 
that this covenant by the Plaintiff made at 
a time when he was sui juris was, inde¬ 
pendently of any question of estoppel, a 
bar to the suit, and that it did not require 
registration. Mullick, J., on the other hand 
held that the jietition (described through¬ 
out as the comtiromise petition) purported 
to effect a release of the Plaintiff’s chance 
of succession and was therefeve wholly 
•vfiid Sumsuddin Goolam Hussin v. 
Abdul Husain Kalniuddin that 

(N) I. L: B. ai Bom. iSfi (ISOSJ 


it was also without consideration, and 
that it was inadmissible for want of 
registration, firstly, because the matter 
dealt with in it did not form the subject 
matter of the suit, secondly, that the com¬ 
promise petition did not appear to have 
been embodied in the decrije. 

In the result the judgment of the Sub¬ 
ordinate J udge was affirmed. 

* 

Th(‘ two dissentient judgments were as 
follows :— 

Stepiten, j.—T he Plaintiff in this case, 
who is the same as the Plaintiff in the 
suit under appeal ira^K.siV. No. 372, sues 
to have a mokurari lea.se granted by 
Mussammat Loeban Koer orf the 29th 
August 1893 of an eight annas^ share in 
IMouzas Pertap|K)re. Chergerya, Ilalshi 
and Gajhanda, declared not to be binding 
on him : and also for possession and 
mesne profits. The suit has been decreed 
in the lower Court with mesne profits. 
The following facts are admitted. The 
Plaintiff is the son of Lochan Koer, the 
wife of Deonath, the daughter of Jai¬ 
karan, the son of Mahadeo. The De¬ 
fendants are the assignees of Uma Shan¬ 
kar, the son of Gouri Baijnath, the son 
of Dayariath, the son of Mahadeo. As 
stated in Appeal No. 872 of 19J0, Lochan 
died on the 5th May 1906, her pre<lcceB- 
Bors having died before her, and Gouri 
Baijnath died in 1883 in similar circum¬ 
stances. 

On til! 16th May 1893, Uma Shankar 
sued Lochan for the possession of certain 
property, the suit being No. 62 of 1893. 
On the 20th August, Lochan executed the 
mokurari in suit* in order to settle Uma 
Shankar’s claim, the Plaintiff being an 
attesting witness to the document, and on 
the 13th November in the same year the 
suit was ^ordingly dismissed. Oh the 
6 th August 1894, Uma again sued Lochan 
with wbomi he joined the Hahi^ in a 
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suit numbered 193 of 1894. This suit was 
dismissed on a compromise on the I8th 
February 1896, on petitions by Uma 
Shankar, Lochan and the Plaintiff. 

The two main questions to be decided 
are whether the niokurari is biudin}^ as an 
alienation or otherwise on the l^laintiff; 
and whether the Plaintiff can be allowed 
to deny its binding force as far as he is 
concerned. To decide.the first y)oint we 
must first consider the contents of tlie 
' mohurari potta, and the circumstances 
under which it was made : and the latter 
is more conviyiieptly considered first. 
In J893 Lochan seems to have considered 
herself to be entitled to the enjoyment of 
a Hindu widow’s estate in Jaikaran’s pro¬ 
perty, and to have boon in |>ossession of 
it since .Tasoda’s death in 1B73. Her pos¬ 
session wa* fortified by a succession certi¬ 
ficate granted in 1874, which all the 
parties concerned seem to have regarded- 
to some extent as a document of title. 
But it must bo observed that both (louri 
Baijnath.and his son Uma Shankar had 
opposed the grant of that certificate to 
her, as the former had opjwsed a similar 
grant to Jasoda. Uma Shankar brought 
.his suit No. Gd of 1893 on the llth May 
joining two other Defendants sj.rangers to 
Lochan. The cause of action was that 
he and his father were members of a 
Mitakshara family, and that the latter for 
the purpose of supplying the requisites of 
a life of debauchery, alienated some of the 


objects as well. It commences by recit¬ 
ing that Deonath Rai and Jaikaran were 
senarate in mess and business; it then 
describes Lochan’s succession to Jaikaran’s 
propel ty, and her wish to help Uma 
bhanlvur. It sjiecifically states fhi^in the 
suit he has no point in his favour,'lpd has 
no interest in the estate of Jaikaran ; and 
then there follows grant of a mokumri 
with a nominal payment of Re. 1 reserved 
to the grantor. A question has been 
raised as to whctlier in terms the potta 
affects to transfer more than Lochan’s 
limited intciavst. I hold that it does, as 
the oKtkurari is tvviee described us per¬ 
petual and descendible to children, genera¬ 
tion after generation, and pur|>orts to bind 
her heirs, by which the heirs of Jaikaran 
may reasonably be supposed to be indicat¬ 
ed. The potta is signed by Lochan, and 
her signature is attested by the Plaintiff. 

The materials on whkdi w’e can form 
any ojiinion as to whether or not this doc*u- 
ment was executed for nece.ssjty are very 
scanty. The value of the f)ro])erty affected 
is assessed in this suit at Rs. lO.tJOO; other- 
v\ ise we seem to have no evidence on the 
subject. Uma Shankar’s cau.se of action 
would, as llie Judge says, have been very 
difficult to prove but Uma Shankar valued 
his claim at only Rs. 400, which goes to 
show that the execution of the deed could 
have been avoided. The kahuliyat coipres- 
ponding to the potta attributes the making 
of the grant to natural love and affection 


family property which came into the moiv explicitly than does the potta. My 
hands of the Defendants, who received it chief ground however for disbelieving in 
by a series of transfers that did not in the necessity of this grant is to be found 
fact affect his interest. The suit ,.was^^„ in Uma Shankar’s subsequent conduct- 


valued at Rs. 400. It was not suggested' 
that there was any connection betw^n the 
■ properly in suit and the estate of Jaikaran. 
potto of the 28th August was ad- 
given with the object of getting 
rid of suit though possibly with other 


'He had admitted in the kobuZiyat that he 
had no right in of Jaikaran’s estate 
.and had undeit^iEt!;^ mom un¬ 
founded suits; ,accepted a fhtta 

,With cori^8i^^';||>^s^iaehU tet'-,'in 
August 
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No. 193-194 against Lochap and the Blain- 
tiff, founded on the assertion that Jaikaran 
held his proiH'rty jointly with Gouri Baij- 
nath, his father, and claiming property 
held by Lochan by reason of a breach of a 
previoi^ settlement made on that basis. 
In thei^xt February this suit was dismhs- 
ed on the terms that the Defendants should 
pay their own costs, the Plaintiff making 
a comp’.ete acknowledgment that his suit 
was groundless and hopeless, and admit¬ 
ting that the two branches of the family 
were separate*. The obvious bad faith oi 
this second suit makes it impossible to 
suppose that the first suit was brought in 
good faith. Lochan may have found it 
convenient to give the mokurari to qui(*t a 
false claim, but I know of no reason tor 
saying that it was legally necessary that 
she should, and there is every reason for 
saying it was not. 

I hold therefore that the pofia in suit 
was not executed for necessity. 

I also hold that it w\as not validated by 
the attestatioii of the J’laintiff. In the 
first place attestation is not necessarily the 
same as consent. In the .second, the bad 
faith of Uma Shardiar goc.s .some way to 
rebut the presumption of the consent of 
a revcr.sioner, and w’hen that reversioner 
is a very young man, and the attestation 
is the only indication of consent, it may be 
held lO be rebutted. I have douhta as to 
whether the Plaintiff was an adult at the 
time of this deed. The facts as relating to 
his minority set out in Appeal No. 3t2 do 
not indicate majority here even to tho ex¬ 
tent they did there; on the other habd it 
is for the Plaintiff to prove infa^ttcv, ahd 
it is perhaps the safest course to fplldVf the 
lower Court in holding that he has not-Aone 
so. In view <jf the other holdings'Ww^^er 
this4s immaterial. 

I must n«*xt consider the qmsistion 
whether the Plaintiff can be allowed, to 


alienation, as.snming that he was of age on 
the lOth February* 1895, the date of his 
petition in Uma Shankar’s second suit. 
()n that day his mother confirmed the potta 
of the •20th August 1.893, in a petition 
which is pa.Tt of the same transaction as 
that in which the Plaintiff*8 petition is 
made. In that petition the Phiintiff re¬ 
cites his mother’s gjf’ant and “ declares that 
he neither has nor shall ever have either 
directly or indirectly any claim and dispute 
with tlu* Plaintiff {/.c.‘ Uma Shankar), the 
Plaintiff and his heirs shall all along con¬ 
tinue in possession anti enjoyment of the 
violiurari ]jro]K.‘rties.” It is argued on 
behalf of the Defendant that this is a 
covenant to maintain the validity* of his 
mother’s grant, and it may be observed 
that it refers to a grant made to Uma 
Shankar and his heirs “all along.’’ I 
cannot sec how thi.s argument is to be 
resisted. 'J’he petition was made by a 
person -mi jurin, there is no suggestion of 
any fraud, concealment or undue influ¬ 
ence. The Plaintiff was, we may siipjiofe, 
ignorant of business, and did not under¬ 
stand what he was doing. But he had’ 
plenty of legal advisers, he was acting with 
his i)arents, and it is imjwssible to sjiy th.at 
hi* acted without consideration. It follows 
that the Plaintiff has bound himself not to 
do what he is doing in bringing tins suit 
and that conso^nently he cannot be allow¬ 
ed to succeed.; This is so independently 
of any que.stion of what i.s usually known 
as estoppel: and the case is merely that 
the Plaintiff is doing something which be 
has bound himself pot to do, and which 
consequently he cannot be allowed to do. 

This practically decided thc ap{>eal itf, 
favour of the Appellatat-Defendants. .But 
one more point raised on behalf of the 
Plaintiff must be noticed^ this. is m 
the decree in No. 19s3*194 is not 
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under the Indian Registration Act of 1877, 
the alienation by Lochan is not ])rovod. 
This; however, ovcrhjoks the real nature 
of the Defendant’s case as 1 conceive it, 
which rests on Lochan’s grant of 18‘.)3 
which was registered : the existence of 
that grant has been recognised by tlie d'^ci- 
sion in both suits : but the ali''n.ition exists 
independently of the decrees. T do not, 
therefore, think it necessirv that we should 
consider the numerous* authoiities as to 
• the necessity for registering julgmenta to 
which we have be{*n refern'd. It niiiy 
perhaps be said that the Plaintiff's per¬ 
sonal covenant Is ('fn bodied in the decree, 
and is at least expressed nowhere e’so. 
But then a covenant to recognise as valid 
in whuie an alienation whh-h is valid in 
part, does not seem to (till under the pio- 
visions of sec. 17 of th<* Act. 

In the vfl*\\ I take ot the case, it is un¬ 
necessary that 1 should consider the points 
that have been raised as to limitation, an<l 
the (piostion whether the existeni'c of a 
family settlement makes any difference to 
w'hat would otherwise be an alienation. 

I consider therefore that the appeal 
should be allowed. My learned brother, 
however, is of the contrary opinion. The 
decree of the lower Court is therefore 
confirmed; and the apjieal is ^lismissed 
with costa. 

Mctllick, J, —I regret that I cannot 
agree with the dt'cision of my learn¬ 
ed brother. As he has so fully dealt with 
the facts of the case it will not he neces¬ 
sary for me to re-state thorn and I accept 
his findings of fact. Tht^ evidence in the 
present case us to age, does not materially 
differ jDtoni that in the other two oases and 
for the reasons given by liim I agree wdth 
my learned brother that the Plaintiff was 
juris on the ‘JlOth of August 1893. 

It tiboo the I'laintiff was of age on that 
dAte* ,t)he.|;Lext <j|uestion that arises is what 


was the effect of his attestation of the 
molciiran fynttd executed by his mother 
Lochan Koer. Attestation is some evi¬ 
dence of consent hut having regard to tho 
circumstances and the relations existing 
betw'een the Plainliff and his parents I 
agree with my l<>arncd brother tl|» it is 
not sufficient evidence ci<hor to jirove legal 
necessity dr that that the transaction was 
a fair one. Any presumption that arises 
from such attestation has been sufficiently 
rebutted. The leirned Kubo»'dmatc Judge 
has show’ll that I'ma Shankar’s suit No. 0*2 
of 1893, the withdrawal of which was tho 
chict consideration of the moKuran potta^ 
was not a bond fide suit ; that l^ma Shan¬ 
kar knew that he had no case; and that 
there was neither legal necessit\ nor good 
consideration. 1 agree with tliese find¬ 
ings, 1 further agree w ith him that the suit 
was barred by limitation. It is in my 
opinion established that Jascali Koer was 
in posssehsioii of Jaikaran’s estate from 
181).'), the .>ear of Jaikar.ni's death, to the 
‘2()th December 1873, th' <lole ot her own 
death, and that Lochan l\oer succeeded 
her and remained in iimntuiupted pos¬ 
session till the date o( the suit of 1893. 
Now Uma Shank.u’s tatlici tiouri Baij- 
iiath died m 188.J and il liniilation began 
to run against (iouri Haijnntli, Uma 
Shankai’s mmoritv at tho lime of Jauoda’s 
death would be no answ’cr. But Uma 
Shankdi attempts to overcome this diffi- 
eultv by saying that (louri'Baijnath was 
in possc'ssion from tho 2f)th to the 27th 
Docomber 1873 on w hieli day ho executed 
a di'oil of release in Uma Shankar's favour, 
Uiat he I’lnu Shankar remained in posses¬ 
sion till sometime in 1874 W'hen while still 
a minor he was dispossessed by Lochan 
Koer, and that he is therefore entitled to 
the benefit of th© period of his rainogit^. 
But there is no iWitifaetory evidence what¬ 
soever to suppdgpt ill# irtory of Gouri Baij- 
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'nath’s possession for a period of 24 hours 
and the suit of 1893 was'clearly barred. 
In these circumstances I agree with the 
learned Subordinate Judge that the mo/cu- 
rari potta of August 1893 was a wholly 
inoper^ive document and that it is no bar 
to th^i^laintift’s suit. 

The next question is what is the effect 
of the compromise petition filed by the 
Plaintiff in TTma Shankar’s suit No. 193 
of 1894, on the 10th February 189.5. In 
my opinion it is not a covenant which 
binds the Plaintiff. 'J’he Plaintiff though 
he had attained majority was a reversioner 
effecting a release of his chance of succes¬ 
sion. and such a transaction was wholly 
void. Nor docs the principle of equitable 
assignments apply. In the case of Sum- 
suddin Goolam Husein v. Abdul Husain 
Kalmuddin (56), the learned Judges refus¬ 
ed to apply this principle in circumstances 
very similar to those now before us and 
they seem further to have held that apart 
from the release the reversion was not 
bound by her covenant. In this connec¬ 
tion it is to be observed that there is a 
material difference betweeji the petition of 
compromise in this case which is a release 
and the ckrarnamas in appeals Nos. 372 
and 448 whi<;h are mere covenants and 
which we have held to be binding upon 
the Plaintiff. A further objection to the 
release is that it was wholly without con¬ 
sideration. An examination of the merits 
of suit No, 193 of 1894 makes this quite 
clear. That suit was lodged by Uma 
Shankar for the following reliefs. 

1. To obtain a declaration of his half 
anna share in the estate of Jaikaran on the 
ground that his grandfather Deonalh was 
joint in food arul yiropcrty with Jaikaran 
and that although Ciouri Baijnath, his 
father, had alienated his share of that pt’o- 

B 6 j I. L. R. 31 Bom 105 (ISOO). 


perty, Uma Shankar’s half share had not 
been affected. 

2. For possession of certain properties 
enumerated in schedule B of the plaint in 
that suit, which are wholly unconnected 
with the villages covered by the mokuTuri 
potta now under consideration. 

Now the Siibordinate Judge has found 
on Uma Shankar’s owni admission and 
upon other satisfactory evidence that 
Dconath and Jaikaran were separte in food 
and property and that Uma Shankar’s 
claim was an uncrupulous attempt to black¬ 
mail Tjochan Koer. It is established 
heyoud doubt that Uma Shankar knew 
tliat lie had not got a bond fide claim, and 
that this fact was also known to the 
Plaintiff and his mother. If that‘Was the 
case then it is impossible to hold that the 
purchase of peace was a good consideration 
for the covenant. For the same reason 
any argument based uixm a compromise by 
way of family arrangement mu.st neces¬ 
sarily fail. 

If again it is urged that the consideration 
for the compromise was love and affection 
on the part of the I’laintiff towards Uma 
Shankar then the reply is, firstly, that a 
dotiument executed for such considenition 
nm.st bo registered, and as the compromise 
was not registered it cannot be admitted 
in eviilence, and secondly, that ujion the 
facts it is manifest that love and affection 
were out of -.the question and the with¬ 
drawal f't a dishorM'st suit was the only 
consideration for the transaction. 

If then the compromise is neither bind¬ 
ing upon nor evidence against the I’laintiff, 
the next question that arises is as to the 
effect of the decree made upon that com¬ 
promise on the 18th February 1896. It 
has been urged that the decree operates as 
res judicata. The reply to this is that 
the property now in suit was not the sub¬ 
ject matter of suit No. 193 and that there- 
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fore the decree cannot operate as fes judi¬ 
cata jn respect of that property. More¬ 
over the Plaintiff had then no interest in 
the property which was the subject matter 
of that suit and any decree passed in it 
could not bind his chance of reversion. 

It is next urged that apart from res judi¬ 
cata the decree is evidence of a covenant 
which binds the Plaintiff. In order to deal 
with the objection it is necessary to 
examine the decree. The decree sets out 
in full the petitions of Uuia Shankar, 
liochan Koer, and Bindeshri Prosad and 
then runs as foltew^: “ This case coming 
on for final disposal on the 18th February, 
1895 before Mr. H. Ilolmwood, District 
Judge qf Gaya, in the presence of Anup 
Narain, pleader for Plaintiff and Babu 
Upendra Chandra Mitra, pleader for De¬ 
fendant No.^l, and Moulvi Varsat Ilosain, 
pleader for Defendant No. ‘2, it is ordered 
and decreed that this suit be dismissed 
without costs in the terms of the compro¬ 
mise petition.” In niy ojiinion the de¬ 
cree is inadmissible for want of I’egistra- 
tion so far as it affects the property which 
was not the subject matter of the suit in 
which it was made. There has been some 
difference of opinion upon the question of 
law involved, but I think the ruling of his 
Court in Gurdeo Singh v. Chandrika 
Singh (1), is binding upon us. But even 
if it be held that the compromise petition 
is embodied in the decree, which from the 
form of the decree and the reliefs granted 
by it does not appear to be the case, and 
that it is therefore admissible in evidence 
without registration, still it must operate 
either as a release or an agreement. If 
the former, it is void as a transfer of % 
chance of succession and if the latter, it 
fe void for want of consideration. 

Inhere IB next the question of limitation. 
Can the Plaintiff succeed till he 8.ets aside 
the com{p>mise decree and .a* he has rot 

^\ S‘ ‘ ' ' / ' ' 

' 1 ' i ' 


WEEKLY NOTES. 217 

♦ 

done so within three years of the decree 
is his suit barred? The reply to this » 
that it is not necessary for the Plaintiff to 
set aside the compromise. In the first 
place, the decree was one of dismissal and 
made no order for relief against hiM. In 
the second place, the property nowiA suit 
was not covered by the decree and in the 
third place, the decree was not registered. 
The Plaintiff is suing as a reversioner and 
article 141, Schedule I of limitation Act 
governs his case. Under that article his 
suit is fully within time. Finally there 
remains the ground of estoppel. Upon 
the facts it is not clear how any case of 
estoppel can arise. Uma Shankar was 
fully aware that there was no legal neces¬ 
sity either for the execution of the mokurari 
potta of 1893 or of the compromise peti¬ 
tion of 1896. By his own unqualified 
admission he was not acting honestly and 
in good faith. In these circumstances he 
cannot take advantage of the provision of 
sec. 116 of the Evidence Act. The result 
is that disagreeing v ith my learned brother 
I would dismiss the appeal with costs. 

[The Defendant then ]>refcrrcd this ap¬ 
peal undt'r see. 15 of the Letters Patent.] 

Sir Hash Behary Ghosh and Babu 
Baranashibasi Mookerjee for the Ap¬ 
pellant. 

Dr. Sarat Chandra Basak and Babu 
Chandra Sekhar Prosad Singh for the 
Respondent. 

The Judgment of the Court was as 
follows;— 

Jenkins, C. J.—Jaikaran Lai, a Hindu 
governed by the Mitakshara school of law 
died in 1865, leaving him surviving his 
widow Musstt. Jfisoda Koer and his 
daughter Musstt. Loohan Koer. Musstt. 
Lochan Ueonath 

.^ahai.and.thiBrosad, 
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is the sole survivini; male issue of the 
marriage. 

Bindesri instituted this suit on the 14th 
April 1909, against Upendra Nath Bose 
and others and he seeks a declaration that 
ho is^^he sole reversionary heir of Jaikaran 
Laj;dn4 on the death of his grandmother 
Mussttf Jasoda Koer and Mussit. Lochan 
Koer he became entitled to the present 
possession ot the entire estate left by his 
maternal grandfather. 

He seeks the further declaration that the 
mokurari lease granted by hlusstt. Lochan 
Koer to Uma Shankar Prosad under pottah 
and habuliyat, dated the 20th August 1893 
in resT>ect of 8 annas share in Mouzas Por¬ 
ta ppore Chergerwa, Rokhsi and Gajhanda 
a]>pertaining to inahal Kother Touzi 
No. 3142, District Gaya is not binding on 
the inheritance of the Plaintiff and is null 
and void and inoperative as against him. 
Finally he j.rays for possession and mesne 
profits. 

The suit No. 100 of 1909 was heard by 
the second Subordinate Judge of Gaya 
together with suits of a similar nature and 
the procedure adopted by the learned Judge 
has occasioned a certain amount of con¬ 
fusion as to the evidence. But happily we 
have been freed from this by the mode in 
which the appeal has been presented by the 
learned Vakils who have conducted the case 
before us for they have limited themselves 
in their respective arguments to the mate¬ 
rials to be found in the paper books of this 
appeal so I need make no further reference 
til this aspect of the case. The Subordi¬ 
nate .lodge decided in the Plaintiff’s favour. 

I'pondra Nath Bose preferred an appeal 
to the High ('onrt and this was heard by 
Stephen and Mullick, .TJ. They differed 

opinion and so the appeal of the Subor¬ 
dinate Judge vvas confirmed, from this 
iiidgrneni of confirmation this present ap- 
rwal to the High Court under cl. 16 of the 


Letters Patent has been preferred. It 
was contended at the outset for the Respon¬ 
dent that though the learned Judges 
Stephen and Mullick, JJ., differed in opi¬ 
nion as to the disposal of the case there 
were isolated points in the case on which 
they were agreed. As to these it war 
argued there was no appeal. But this rests 
on a misconception of the scope of cl. 15 
of the Letters Patent. The appeal sanc¬ 
tioned is not from any point, but from the 
judgment and the meaning of the word 
judgment lends no sui>pQrt to the Respond¬ 
ent’s contention. The Letters Patent were 
framed in England and from the scheme 
and the language of the Letters Patent as 
also from the Secretary of State/s accom¬ 
panying despatch it is apparent that the 
word is used in the sense of ” a sentence 
of the law pronounced by Coart ” and not 
of the reasons which have led to that pro¬ 
nouncement. What was said in Nandee- 
put Mahti V . Urquhart (1) lends support 
to the Respondent’s cent mtion, but I can¬ 
not find that it has ever been followed, and 
Sir Richard Couch’s view* in Hccranoth 
Kooer v. Burm Naraijan Singh (2) is 
hardlv in accord with it. In my opinion 
we must be guided by the words of cl. 
16 and they do not support the Respon¬ 
dent’s contention. At the same time, I 
think that we ought to have regard to the 
rule which their Ijordships of the Privy 
Council oidinarily observe of declining to 
interfere, i^itb concurrent findings of fact 
by tw'o Courts. 

I will now proceed to deal with the'ap^ 
peal on the merits. The pottah and 
kabuUyat of the ^Otb August 1893 which 
the Plaintiff impugns have a history which 
has to be understood before the true rela-' 
tions of the parties can be understood and 
it goes back to the death of Jaikaran Lai 

0) ISW.E MS (1170) 
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in 1866. I have said he left a widow and 
daughter, he also was survived by a 
nephaw, Gouri Baijnath, his deceased 
brother’s son. 

The position of the family will be ap¬ 
parent from the following tabular state¬ 
ment :— 

lfAtt\DKv Doit. 

_ ! _ 

DjanattiBBy. lit wIIb Tore Jalkaran Lai 

I Sad wife MuaaU. Jaaoda Koer. 

Qourt Baljoath Peraad. I 

I Daonath Sahaf-Utiaatt. Lochaii Koar. 

Uma Sbankar Pdiahad. I 

, Blndearl (Plaintiff). 

After Jaikaran Lai’s death two appli¬ 
cations were made for a certificate under 
Act XXVII of 1860 *10 collect debts due to 
his estate. 

One was preferred by Musstt. Jasoda 
Koer \v4io claimed to be his heiress on the 
ground that he was se])arate in estate. 
The other was preferred by Gouri Baijnath 
on the allegation that he and his uncle were 
joint. In the Court of Ist instance Gouri 
Baijnath suceeded. On appeal this order 
was reversed and the certificate was grant¬ 
ed to the widow, Musstt. Jasoda Koer. 
The judgment of the High Court, which 
was pronounced on the 4th August 1866 
is Jasoda Koonwer v. Gouri Baijnath (3). 
This was not conclusive of the rights of 
the parties and so on the 10th of Septem¬ 
ber 1866, Gouri commenced a suft against 
the widow to establish his right as the sur¬ 
viving member of a joint family. 

A review too was sought of the High 
Court's decision. An amicable settle¬ 
ment however was proposed which after 
securing considerable benefits to Musstt. 
Jasoda during her life provided that pro¬ 
perties representing one-third of the entire 
immovable property claimed by Musstt. 
Jasoda and her daughter should be given 
by Gouri Baijnath to the daughter to be 
mcen poeeeseion of by her after the death 

(a)«w.a.iis(i8s«.'. ^ 
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of Musstt. Jasoda the encumbrances creat¬ 
ed in the life-time of Jaikaran Lai being 
paid off by Gouri Baijnath, that after the 
death of Musbtt. Jasoda, (-Jouri Baijnath 
should be entit’ed to take possession of all 
the immovable proi)erties except those 
given to Lochan and that all pondiimcases 
wpre to be withdrawn. Musstt. ,'^||ihan 
Koer was added as a party to the sSfct#,”'peti¬ 
tions of compromise were filed, and the suit 
was decided in accordance with this family 
arrangement. On the 26th December 1873 
Musstt. Jasoda Koer died. According to 
the allegations made in the plaint in suit 
No. 163 of 1894, Gouri Baijnath took pos¬ 
session of the properties except thos-- 
which were to go to Musstt. Ijfclian and 
on the 27th December 1873, be innvle a 
gilt of them to his .son f^ma Shankar tlic 
riiintiff in suit No. 193 of 189‘J. Again 
on !Musstt. Jasoda’s death there was a 
contest as to the grant of a snccession wr- 
tificate. The decision was in Musstt. 
Lochan's favour and this was uphidd by 
the High Court on the 15th May 1874. 

Gouri Baijnath died on the 9th of iVugust 
1883. 

In 1893 suit No. 62 of 189.3 was insti¬ 
tuted by Vina Shankar against Musstt. 
Lochan for a certain family tenement and 
it was his < ase that he was ready to insti¬ 
tute another suit for the establishment of 
his title to and recovery of possession of the 
propel lies claimed by kfusstt. Ijochan as 
the ettate of Jaikaran Jjal. But there W'as 
a compromise on the 2nd August 1893, 
between Tma Shankar on the one side and 
ISfusstt liochan Koer and Biudesri, the 
pres’lit Plaintiff on the other. The terms 
were that suit No. 62 of 1898 was to be 
withdrawn and the contemplated suit 
ftbandoned, and that Musstt. Lochan Koer 
should grant tTma Bhenkar a permanent 
mokurari of 8 anaa^ of Mouza< Berta|lj|ibre 

and other epeoiSed on a. mfal 

1 
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of Be. 1 over and above the Government 
Kcvenue and Road and Public Work Cess. 
There were other terms which need not 
now be specified. On the 20th August 
1893 the mokurari potta was executed by 
Musstt. Lochan Koer and attested by Bin- 
desri. A Uina Shankar however on the 
, that the compromise had not 

been tSk+yied out commenced suit No. 193 
of 1894 against Musstt. Lochan Koer and 
Bindesri Prosad for the recovery of the 
properties claimed by Musstt, Lochan 
Koer as the estate of daikaran Lai. The 
claim was resisted and Bindesri in his 
written statement para. 41 contended that 
the Plaintiff had no right to bring the suit 
contrary to the compromise in the mokurari 
potta and hnbuliyat in respect of 8 annas of 
Mauza Pertappore that the said compro¬ 
mise could not be set aside by the Court 
and that w^hatever rights the Plaintiffs 
IJma Shankar had under two earlier in¬ 
struments became extinct and extin¬ 
guished by virtue of the compromise. 

This suit was compromised on the 
18th Pebruarv 1895. Evidently Musstt. 
Lochan’s advisers were determined that 
this compromise must finally end this 
family litigation and so a petition was 
presented by Uma Shankar in which 
he admitted all the infirmities of his 
claim and stated that he had proposed 
and the Defendants had accepted as a 
compromise that the niokurari, dated 
‘20th August 1893 of 8 annas of Mauza 
Pertappore, etc,, should stand good. 
He accordingly prayed for the dis¬ 
missal of the suit on those terms. Peti¬ 
tions were also presented by Musstt. 
Lochan Koer and Bindesri. In conformity 
with these petitions the suit was dismiss^ 
in the terms of the compromise on the 
18th February 1895. There is in my 
opinion, no foundation for the contention 
that this decree is inadmissible for want of 


registration. The compromise does not 
purport to convey release or otherwise deal 
with immovable property. 

On May 5th 1906 Musstt. Lochan Koer 
died. On the 14th May 1909, the present 
suit ^^'as instituted against several Defen¬ 
dants of whom Uxiendra Nath Bose.alone 
has contested the Plaintiff’s claim before 
us. He is a purchaser of the property. 

The following issues w'ere framed by the 
trial Judge ;— 

1. Is the mokurari lease, dated 20th., 
August 1893, executed by Lochan in favour 
of Uma Shankar binding upon the Plain¬ 
tiff? Was it exocuteckfor..any legal neces¬ 
sity? 

2. Is the Plaintiff estopped from claim- 
mg seer possession of the properties in 
suit ? 

3. Was the Plaintiff minor at the time 
the n:ohttrari lease was executed and the 
petition of conijiromise, dated the 10th 
Pebruary wa.s filed in suit No, 193 of 1894 
in the C’ourt of the District Judge, Gaya? 

4. To what amount of mesne profits if 
any, is the Plaintiff entitled? 

5. Are the auction sale, dated 21st Nov¬ 
ember 1901 at which the Defendants 
Nos. 1 and 2 purchased the property in 
suit and the dar-mokurari lease, dated 2nd 
December 1908 granted by Defendants 
Nos. 1 and 2 to Defendants Nos. 3 and 4 
binding on the. Plaintiff? 

G. I.S the suit barred by limitation? 

On the qi|estion of minority the Sub¬ 
ordinate Judge and both the Judges of the 
Division Bench are against the Plaintiff 
and 1 tliink this concurrent finding of fact 
should not be disturbed. I will therefore 
deal with the case on the footing that the 
Plaintiff was a major at the two dates 
indicated. 

The position then is this that the moku¬ 
rari lease was executed by Musstt. Lochan 
and attested by Bindesri who; was then a 
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major, while Deonath Sahai, presumably 
Bintiehri’s father also had a hand in the 
affair for it was at his request that one of 
the witnesses attested Musstt. Lochan’s 
('xecution of the document. I aj'ree with 
the Judges of the Division Bench that the 
moktiran lease on its true construction pur- 
ixirts to he jierpetual and descendible. 
Why then should it not lx* binding on 
Bindesri? The form-of the issue's sug¬ 
gests that this must he answered by refer- 
^ic(' to the dfK'trinc of legal neces.sity, and 
this idea is prominent in the judgments 
both of the Hubordinate Judge* and of the 
Judges of the JlUviaion Bench. But in 
the circumstances of this case, this is not 
the test to he a])plicd. .Mnsstt. Lochan, 
it is tviu^ had, only a daughter’s interest, 
and so her jiower of disposition v\as limitc'd 
by the law regulating such disposition. 
The do<’liin«i»of legal necessity would ap¬ 
pear to he hut a particular phase of that 
law , and the more univeisal test is, whether 
the purpose for which the alienation is 
made is proper in the circumstances of the 
case. There is, I think, sanction for this 
view to he found in the leatling case of 
('oJleetor of Masulipataw v. ('avahj Vencafa 
’Narramapnli (J) where it was said of a 
Hindu willow that “ for religious or 
charitable imrposes or tho.so which are 
supposed to conduce to the spiritual welfare 
of her husband she has a larger power of 
disposition than that whicli she possesses 
for purely worldly purpoHes, To su 2 )port 
an alienation for the last she must show 
necessity. On tlic other hand, it may be 
taken as established that an alienation by 
her which would not otherwise be legiti¬ 
mate may become so if made with the 
consent of her husband’s kindred. But 
i. surely is not the necessary or logical con¬ 
sequence of this latter proposition that in 
the absence of collateral heirs to the 

(il i X. I. A. 138 «b p. 861 (1861*. 


husband or on their failure the fetter on the 
widow’s power of alienation altogether 
drops. The exception in favour of aliena¬ 
tion w ith eonsent may be due to a presump¬ 
tion of law' that where that consent is 
given the purpose for which the alienation 
is niad«‘ must bo proper.” BimilafU^ita- 
tions might be multiplied, but »' 
sufiice to quote the words of Lord ikifulton ^ 
w’ho in delivering the opinion of the Privy 
(’ouncil said ” It has always been a 
feature of Hindu Law as administered by 
this Board to attach great wieght to the 
sanction by expectant reversioners of an 
alienation as affording evidence that the 
alienation w'as under circumstances which 
rt ndei it lawful and valid [Bejoy Gopal 
Mukcrue v, Gnindranath (.5).] If 
Ihudesri consented, w'e have the consent 
of an expectant reversioner who has actu¬ 
ally succci'ded to the 2 >roperty on the deter¬ 
mination of the particular interest. 

Tlieie IS therefore every reason for ap¬ 
plying this test of the [iropriety of the 
transaction. But then the <|uestion is, did 
Bindesri consent? He certainly attested 
the mokiimri of the 'iOlh August JB93, but 
this would not conclusively establish bia 
eonseut, lor it can be show’n that bis sig¬ 
nature was theie for some other purpose 
than that ol giMiig consent. Bindesri has 
given cMdencc in the case. In examina- 
tion-in-clucf tlie case ho made was minor¬ 
ity and tJiat has not been believed. His 
crobs-cxainination does not throw any 
turthei light on the point. The 6ubor> 
diiiato •ludge hc'ld that the uttestation did 
not prove consent to alienation. Mulliok, 
J., was of opinion that any presumption of 
consent that might arise from the attesta" 
tion had been rebutted. He does not how¬ 
ever explain how it was rebutted unless he 
means to rely on the view he expresi^ 

(8) I L.E.aO|l. m,f06s a e. 18 0. W. 

N. 871 
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that the suit No. 62 of 1893 was not a 
bond fide suit. 

Stephen, J., also held that attestation 
did not validate the tiansaction because it 
was not necessarily the same as consent and 
the presumption of consent was rebutted 
by Shankar’s badlaith. But the at- 
does not stand alone. It is 
follow^first by Bmdesri’s resistance to 
Uma Shankar’s claim in suit No. 193 of 
1894 on the ground set forth in para. 41 
of Bindesri’s' written statement in wdiicli 
he insists on the compromise leferred to 
in the mokuran potto and kabuhyat as an 
answer to the claim and avers that Uma 
Shankar’s rights became extinct and extin¬ 
guished by virtue of that compromise 
Nor do matters rest there, for Bindesri is 
party not only to the suit No. 193 of 1891, 
but also to the compromise in that suit 
which affirmed the mokuran potto. All 
this should, in my opinion, be accepted as 
establishing that the lease was legitimate, 
and certainly one that it would be wrong 
to declare invalid at the instance of the 
present Petitioners. For even if there be 
a doubt Bs to the fact or efficacy of the 
consent as evidenced by the attestation, 
there can be no question as to the subse¬ 
quent consent, and “ omnis ratihahitio re- 
trotrahitur et mandato prion acqwiparatur' 
[Bajrangi Singh v. Manokarnikd Bakhsh 
Swqk (6).] Much has been said about the 
lack of good faith in the earlier suits, but 
I am not sure that I fully understand what 
was meant. It surely can hardly be said 
that the suit of the 10th of September 1866 
was brought in bad faith merely because in 
the certificate proceedings Qouri Baijnatb 
had failed and especially when it is borne 
in mind that the Court of 1st instance was 
in Q-ouri’s favour and that the High Court 
d^ision was in some measure based on 

(e> L. R. W 1. A. 1 : 0 I. t. B. 80 All 

1; 18 a W. H, 74 (1807). 


admissions made only for the purpose of 
those proceedings. The compromise of 
that ga\c a fresh starting point. It may 
or may not have been open to successful 
attack, but having regard to the circum- 
staiiCLs it was one to which the principle 
cminoialed in Khunrn Lai v. Qohind 
Krishna Naram (7) (to cite one case out of ’ 
man\) w as applicable, and I fail to see how 
it can give rise to any inference that the 
suit w as not brought m good faith. More¬ 
over there is always a danger of referring 
1 knovi ledge of principles now known to a 
time anterior to their establishment, and 
tliougli Appovicr’s eftso *(8) has made ob¬ 
vious to us that there can be a partition of 
interest vuthout a division by metes and 
bounds, this had not been conclusively 
detoimincd on the 11th of September 1866. 
So it IS quite possible that when the suit 
of 1806 was commenced, tile Petitioner 
may have thought not only that the facts 
but also the law was op his side inasmuch 
as theie had been at that time no division 
by metes and bounds. Is there then any 
reason for thinking that there was a lack 
of good faith m Uma Shankar’s suit 
No. 62 of 1893 and his expressed deter¬ 
mination to sue for recovery of properties 
claimed by Musstt. Lochan £oer as the 
(‘Stale of daikaran Lai? In approaching 
this question, it must be borne in mind 
that Uma Shankar could rest his claim on 
the compromise which terminated the liti¬ 
gation if^1866, and that was a com¬ 
promise in support of which, as I 
have already said, it was possible to in¬ 
voke the principle applied in Kkunni Lai 
v. Gohind Knshna Narain (7), 

It is true that tlie mokurari of tbo 98th 
of August 1893 in which suit No. 62 of 
1893 terminated, contains expressions de¬ 
preciatory of Uma Shankar’s claim^ but 
(7 L. R 88 I. A S7: f. o I. L R. 88 All. 

868; 16 0. W N 616(1911}, 

(8) 11M. Z A. 76 (1888). 
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they must not be taken too seriously. 
This form of exaggeration is nob an un¬ 
familiar conveyancing device in the mofus- 
ail: it takes the place of a release, and is 
balanced by the benefit secured. It is the 
price of the benefit. And what is true 
of the contents of this mokuran polta is as 
true of the still more depreciatory con¬ 
fessions which preface or accompany the 
compromise in the suit No. 103 of 1894. 
.It is as much a part of the mofiissil convey¬ 
ancer’s art as the beaver hat or pipe of 
wine was of the special pleader in times 
gone by, and psrhEps hardly deseives to 
be taken more seriously as a statement of 
actual fact. It is intended to furnish a 
useful controversial weajioa ot doicnce for 
the future rather than to be a coirect des- 
enption of anyone’s mind apait irom the 
transaction^ which it is found 

I therefore hold on a consideration of 
all the circumbtances that Bindcbii is nut 
entitled to impugn the mokuran potta and 
that it is binding on him. It iollows that 
in my opinion the appeal shou'd he a'low- 
ed and the suit dismissed w ith costs 
throughout. 

Mookebjbk, J.—This is an appeal by the 
second Defendant in a suit commenced by 
the Plaintiff-Bcspondeiit foi lecovery of 
possession of land on declaration that an 
alienation by w’ay of permanent lease, 
made by his mother on the 20th August 
1893, is not binding upon the estate in 
his hands as the ropresentati\e of his 
maternal grandfather. The suit was 
decreed by the trial Court, Upon appeal 
to this Court Stephen, J.,«was of opinion 
thai the decree of the Subordinate Judge 
should be reversed and the suit dismissed. 
HuUick, J., was of opimon, on the other 
hand, that the decree of the Primary 
Court should be affirmed. Consequently, 
that decree was confirmed under sub-sec. 2 
gaCK 96 of the Civil Procedure Code, 
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1908. The second Defendant who has thus 
been defeated in both the Courts below, 
has preferred this appeal under cl. 16 of 
the Letteis Patent. 

A ])iel]minary point has been raised as 
to the scope of the questions for 

examination in the present appe> 

Respondent has argued, on the^.ltength s* 

ot a dictum ot Borman, C. J , in Nandeeput 
V Ijiquhart (1), that under cl. 16 of the 
Ijetters Patent, an appeal lies only in res- 
|)ect of that part of the judgment upon 
which the two Jlulges differ and that where 
both the Judges composing the Division 
Bench dgteo in their finding on a certain 
point, the Couit of Appeal has no power 
to quebtioii that finding. Norman, C. J., 
attributes this view to Peacock, C. J., and 
refeis to the decision in Hazara Begum v. 
hhaja Hosiain Ah (9). The judgment of 
Peacock, C. J., however, does not lend any 
snpjioit to the conclusion of Noiman, C. 

J Peacock, C. J., ineiely ruled that 
wlu.lv) the contention before u Jhvision 
Btncb has leierence to a single point only, 
who ei n the Judges differ, it is not open to 
the pnities in an ajipeal under el. 16 of the 
Ijetteib Patent, to laise before the Ap- 
1 ell lie Pouit otlier iiointb not raised before 
the Dim Sion Bench. We have, on the 
othei hand, the opinion of Couch, C. J., 
cleiih indicat d in Heeramth Koer v. 
r.nnn Karain Snigh (2) that the point on 
wlueb the Judges of the Division Bench 
lu)M agreed i& open for consideration in the 
appeal under the Letters Patent, though 
ii was added that “ on a question of fact, 
we think we ought to be guided by the 
lulc (f the Privy Council where theye have 
bien the decisions Of two Courts to the 
same efiect.” Indeed, it is reasonably 
deal irom the terms of d. 16 of the Xietters 

Patent that the Elgpeal Is allowed,* not 
<u IS tv* a 

(s> irw iL||«eip.ss«(igrs>. 
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af^ainst what is called judgment under the 
Code of Civil Procedure, but against what 
corresponds to a decree or an older. That 
clause allows as appeal from the judgment 
not being a sentence or order passed or 
mad|||in any criminal trial. The term 
'^'ment ” here means not the statc- 
men1^||pven by the Judge of the grounds 
of his decree or order, but the sentence 
of the law pronounced by the Court upon 
the matter contained in the record (Co. 
Litt. 39a, 168a; 3 Blackstone’s Commen¬ 
taries, 396). A judgment, then, is the 
decision or sentence of the Law given by 
a Court of Justice as the result of proceed¬ 
ings instituted therein for the redress of an 
injury, or, as has been quaintly expressed, 
judgment is the determination and result 
of law. This is clear from para. 23 of the 
despatch from Sir Charles Wood which ac- 
oomfianied the first Letters Patent. Thu 
appeal must, consequently, be deemed to 
have been preferred against the decree and 
all the points necessary to be investigated 
for the determination of the question of 
the correctness of that decree, are open for 
consideration, although the Court as- a 
Court of Appeal would be slow to take, 
upon a question of fact, a view contrary to 
the concurrent opinion of the trial Judge 
and of the two Judges of the Division 
Bench. 

The following genealogical table will 
serve to elucidate the relative situation of 
the parties in the different stages of this 
protracted controversy between them :— 

Mahaoso. 


• • 


jAlkmii 

dl«d 15a8aBe6. 
yfiiow JModa Koer, 
died 2<ias-lB7S. 

Loehan KoVf 
died ft 6-1906. 
Harried Peonath fiabay, 
died S 6-1900. 

Blndean Prosed. 
FlaSntlff. 


Dayinntli. 


Ooyri Ballttdtb. 
died 9th dng, im. 


Uma Bhaakir* 


bomOth 

▲■•Ignor 


1 Ai». 1679. 
of Defeadant 

The property now in dispute admittedly 


belonged to Jaikaran. On his death it pass¬ 
ed to his widow Jnsoda Koer, and, on the 
death of the latter, it devolved on Lochan 
Koer. On the 20th August 1893, Loghan 
Koer granted a permanent lease of the 
property to Uma Shankar. The deed was 
w itnessed by her son Bindesri Prosad and ' 
also by a pleader, Babu Suryya Kumar, 
who attested at the request of her husband 
I^abu Deonath Sahai. Lochan Koer died 
on the 6th May 1906. On the 14th May 
190.), Bindesri Prosad instituted the pre¬ 
sent suit for recovery of possession of the 
villages upon declarationathat the lease was 
not binding ufion the estate of his mater¬ 
nal grandfather, which, upon the death of 
his mother liad devolved upon him as re- 
versionery heir. The second Defendant, 
who had ])urchased the leasehold interest 
in execution of a mortgage decree against 
Uma Shankar, resisted the claim on the 
ground tliat the lease was for a lawful pur¬ 
pose, that its ]>ropriety was unquestionable 
though made by a Hindu female heir with 
a qualified power of alienation, and that 
it was operative against the inheritance in 
the hands of the reversionary heir. For 
the determination of the question thus rais¬ 
ed, the circumstances antecedent to the 
grant of the lease must bo carefully scruti¬ 
nised. and for this purpose, the narrative 
of events requires to be carried back to 
the point of time when Jaikaran died on 
the 15th December 1866. 

Immediately on the death of Jaikaran 
disputes broke out in the family, as to 
whether Jaikaran had died joint with or 
separate from^ Deonath. Jasoda Koer, the 
widow of the deceased, and G-ouri Baijnath 
his nephew, applied on the 8th and 9ib 
January 1866 respectively for a certificate 
under Act XXVII of 1860 for the collec¬ 
tion of debts due to the deceased. On ^ 
7th April 1866, the District Judge qf GayaJ^‘ 
dismissed the appliceution of the widow ttiQd 
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granted a .certificate to the nephew, who 
also obtained an order for possession in his 
favour under Act XIX of 1841. The 
widow appealed to this Court, and on the 
4th August 1866, obtained a reversal of the 
order of the District Judge adverse to her. 
The elaborate judgment of this C'ourt pro¬ 
nounced on that occasion [Josoda Koonwer 
V. Gouri Baijnath (8)] alTords convincing 
proof that there was a substantial matter 
in controversy between the ])artie8. This 
need not cause any stir])rise, if we remem¬ 
ber that what constitutes partition of joint 
properties held by an uydivided Mitakshara 
family, was at that time a matter of doubt 
and uncertainty, which was settled by the 
now classical judgment of Ijord Wcstbury 
in Appovfer v. Bama Subba (8), pro¬ 
nounced on the 171h November 1866, and 
by still later decisions of the Judicial Com¬ 
mittee in liaja Suranevi v. Venlama (10), 
Doorga Prrsad v. Kumiun (11), Ram Per- 
sad v. La):p:tti (J’J), lialki/mcii v. Ram 
Naniin (13) and Parbutlif v. Kaunilal tld). 
Tile nephew t4nis defeated could hardly be 
expected to rtunain satisfied with the re¬ 
sult of the preliminary skirmish and as 
might have been anticipated instituted a 
regular suit against Jasoda Eoer for re¬ 
covery of possession of the estate of Jai- 
karan on the lUth September 1866 on the 
allegation of title by survivorship. What 
might thus have firoved a protracted liti¬ 
gation, ruinous to the family, was brought 
to a speedy termination by the interven¬ 
tion of friends, relatives and legal advisers 
of the parties. ^ Terms of settlement were 

(8) 8 W. E. 189 (1666). 

|S) II M. I. A. 76 (1866). 

(10) 18 M.I. A 118 (1869). 

(11) L.B. 11. A. t6 ; B. 0. IS B. T* R. 285 (1878). 

(12) L. E. so I. A. 1: b. o. I. L. R. 80 CbI. 

281 ; 7 0. W. N. 162 (1002) 

(18 1>. E. 80 1. A. 189! 8. 0. 1. Xi. E. 80 ObI. 

788 ;*7 0. W. N. 678 (1908). 

(14), L. R. 86 I. A. 71 : b. o. 1. L. E. 81 All. 
412 j 18 0. W. N, 988 11909). 
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arranged, and in order that they might be 
operative after the death of Jasoda Koer, 
Lochan Koer was added as a party Defend¬ 
ant to the suit and it was indeed her father- 
in-law Kaghiibar Dayal, who took aM>ro- 
minent part in the setthunent of tlu(|Bis- 
pute. It is not necessary for our py 
purpose to set out in detail the le4 pr'oF^ 
the settlement or to examine how far they 
were reasonable. Their general elfect was 
that Jasoda Koer would get jiossession of 
all the movable arid immovable proj)ertics, 
while Gouri Baijnath was to receive an 
annuity of Ks, 4,000 a year. ImmoAuible 
properties which yielded a net profit of 
Rs. 10,000 a year and reju’escnled onc- 
tbird of the estate, were to vest absolutely 
in Lochan Koer, free of encumbrances, but 
subject to the life interest of J asoda Koer; 
the remainder of the estate would devolve 
upon Gouri Baijnath uimn the death of 
Jasoda Koer. On the llth December IHO;*) 
mutual deeds were executed with a vimv to 
give elfect to tin's family arrangement, and 
))etitious of compioiuisc v^ere preseiit.al 
to the Court; a decree by consvuit of parties 
was ultimately made on the ’iuth March 
1867. There are indications on the record 
that the terms of this comproinitio were 
carried out by both the parties, at least for 
some years. But on tlu' death of Jasoda 
Koer on the 26th December 1873. disputes 
broke out again between the t\vo branches 
of the family and on the 5th Jiuiuary 1874, 
Lochan Koer applied for a certificate 
under Act XXVJT of 1860 for the collection 
of debts of the estate of her father. The 
application was op]X)sed by Gouri Baij¬ 
nath, but was granted on the 12th Febru¬ 
ary 1874, by the District Judge and his 
order was confirmed on appeal to this 
Court on the 15th May 1874. Gouri Baij- 
n>ath. V. Lochan Ko^r (15). The result was * 
that Lochan Koer retained possession of 
( 16 ) 22 w. 
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the eslalp of her father contrary to the 
terojs of the family settloment of 1867. 
(iouri Baijnatli, who is said by his son to 
have |herealter led a life of depravity and 
o\tra»igance, died on the 9th August 
leaving as his sole heir an infant son, 
^ ^ V iM pjphankar. at that time a boy of 
W thiire^jryears. In 1893, Uma Shankar, 
after attainifient of his majority, institut¬ 
ed a suit against Lochan Koer for recovery 
o1 a honi»e which had been sold in execu¬ 
tion of a decree against his father and 
had been purchased by her in the name of 
one Mir Enayet Hussain. Uma Shankar 
also threatened at the same time to insti¬ 
tute another suit against Lochan Eoer for 
leeovery of the estate of Jaikaran on the 
b.isis of the family settlement of 1867. 
1‘roposals for compromise were set on foot; 
and it vas during the pendency of the suit 
lor nK-overy of the house, that Lochan 
Koer on the 20th August 1893 granted to 
I ma Shankar, the perpetual lease now in 
controversy and the lease and its counter- 
I n t state explicitly that as a consideration 
for the grant of the lease, the lessee 
ur dc‘it(K)k to withdraw the suit already in¬ 
stituted and to refrain from the institu¬ 
tion of groundless suits. On the 13th 
^oveInber 1893 Uma Shankar withdrew 
luyiii the suit for recovery of the house 
which was accordingly dismissed. The 
com' roniis(‘ however was of very brief 
duration, for, on the 6th August 1894, 
Uma Shankar instituted a suit against 
Lochan Koer and her son Bindesri Prosad 
for recoveiy of (xisscssion of the estate of 
•I.iikiiian. Ijot'Kan Koer and Bindesri 
Pros id filed separate written statements on 
the 9th iind 10th Sejitember 1894, in which 
they lepudiatcd the settlement of 1867, 
lu^d relied on the peqiotual lease as a com- 
ph'tc extinction of the prior rights of Uma 
bhankar. This suit also was amicably 
settk'd, and on the I8th February 1896, 
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it was dismissed in the terms of the peti¬ 
tions of compromise filed by Uma Shankar, 
Lochan Eoer and Bindesri Prosad. Uma 
Shankar relinquished all his claims to the 
estate of Jaikaran, and Bindesri declared 
that he neither had nor would ever put 
forth, directly or indirectly, any claim to 
the properties included in the perpetual 
lease granted by his mother to Uma 
Shankar. This assurance proved as 
illusory as similar promises by other 
members ot the family on previous occa¬ 
sions. Lochan Koer died on the 5th May 
3906, and Bindesri Pru^^ad, on the 14th 
May 1909 instituted the present suit for 
declaration that the perjK'tual lease was not 
operative after the death of his mother and 
(hd not bind the estate of his maternal 
grandfather which had devolved upon him 
as reversioiiery heir. From^ the facts 
narrated, it would afipcur ut first sight that 
no claim could be moic hopelurs than an 
endeavour bv a jierb m to chal'cnge a deed, 
created in ‘ellleni'nt ol a fan ily dispute, 
attested by th * cUi mint at the time of 
e\<*cution, and sol.mn'y affirined by him 
subsequenti} in a (’ouit ol Justice. The 
trial Court, however, held that the l*laintiff 
was entitled lo succeed, as the deed, exe¬ 
cuted as it was by a Hindu daughter in 
TXissession ol the estati' of her father, 
could be supiKiited only on proof of legal 
necessity. That decree has been affirmed 
by this Court. The Judgi‘s of the Division 
Bench weie agri’cd that there was no legal 
necessity for the lease, but they differed 
upon the question, whether the act of the 
Plaintiff in the suit of 1804 disentitled him 
to all relief. Upofi the 1 est consideration, 
I have been able to give to the case, I have 
been driven to the conclusion that the 
course this litigation has taken has result¬ 
ed In a failure of justice and that the re¬ 
lative rights of the parties have not been 
examined from the true standpoint. 
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The test in cases of this description, 
where a deed by a limited owner with quali¬ 
fied power of alienation is calle<l in qnes- 
ti<m, is whether the purpose for which the 
alienation was made was proper or legi¬ 
timate. This is clear from the judgment 
of Tumor, L. J., in Collector oj Mamli- 
pabam v. Cavaly Venkata (4) “ it is ad¬ 
mitted on all hands that if there be colla¬ 
teral heirs of the husband, the widow can¬ 
not of her own w’ill alien the projferty, 
•except for special purposes. For religious 
or charitable purposes, or those which arc 
supposed to conduce to the spiritual welfare 
of her husband,‘slw? has a larger power of 
dis(iosition than that which she possesses 
for purely worldly purjiuscs. To support 
an aliepation for the last, shr* iiiust show 
necessity. On the other hand, it may be 
taken as established that an alienation by 
her. whicl# w’ouUl not otherwise bo legi¬ 
timate, may become so, if made with the 
consent of her husband’s kindred. But it 
surely is not the necessary or logical con¬ 
sequence of this latter proposition that in 
the absence of collateral heirs to the 
husband or on their failure, the letter on 
the widow's jiower of alienation altog(‘ther 
drops. The exception in favour of a’iena- 
tion w’ith consent may be due to a pre¬ 
sumption of law that where that consent is 
given, the purfiose for which the alienation 
is made must he projx'r.” Whether the 
particular purpose is proiier or not must 
depend on the circumstancos of the case; 
but it is plain that necessity is only one of 
the tests of propriety. This is clear from 
the observation of Sir James C’olvilo in 
Rajlukhee v. Gokool Chaitdra (J6), that the 
concurrence of tlie mdmbers of the family 
suffices to raise a presumption that the 
transaction was a fair one and justified by 
Hindu Iaw, of Lord Davey in Shamiufidar 

(4>IK. I.A. SaSktp 660 1801). 

(PI) II11. LA. 809 ^1809 




v. Achhan Kocr (17) that the concurrence 
of the kindred raises a presumption that the 
transaction w'as a fair one or one justified 
by Hindu Ijaw and of Jjord Moulton in 
Bijoy Gopil v. Girinilranath (5) t^t the 
sanction by expectant reversionerjl of an 
alienation of property by a Hinduwoman 
affords evidence that the aliensi<, 
made under circumstances whichV pnderi^ti 
it lawful and valid. The same result 
w'ould be attained, if the expression “ legal 
necessity ’ ’ had not had impressed u]ion it 
a narrow sense and had not become 
generally assix^iated with cases w here there 
is actual pressure on the estate or danger 
thereto to bo averted. Tested in the light 
of the broad ivineiple that the validity of 
the transaction imjieauhed depends nixm 
the answer to the (jue'.iion whether it w’as 
proper, fair and justified by Hindu ijaw, 
what is the iiosition of the parties here’? 
The lease was granted in settlement of 
a long-standing feud which had harassed 
the members of the family for more than 
one generation and seemed at the time 
ready to be revived on every i)ossibli‘ occa¬ 
sion. It is unquestionable that the litiga¬ 
tions of 18CG and 1867 bad (heir origin in 
substantial disputes between the two 
branches of the family and it is equally un¬ 
deniable that tlie settlement of 1867 was 
perfectly bond fide. In 1873, on the death 
of .lasoda Kin'f, the dispute was revived, 
and the formei sottlement, which had been 
aecepti'd by Loch.in Koer, was lepudiatcd 
bv her. licr cousin, Uouri Baijnath, had, 
consequently, priuid fane, a gocxl ground of 
aimrdaint against her, and it is not a mhtter 
for surprise that hia son Uma Shankbr 
should in 18U3, have endeavoured to assert 
his rights under the settlement of 1867. 
("an it then be reasonably maintained that 

6) I. U H. 41 0«l. 798,896 1 s. q 18 0. W . 

N. 678 (1814). « . 

p7) U R. 86 L A» tM i Si 0 I. L. K. at AH 
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p pt'Tikjtual Itjasc, granted to secure com- 
Plftiiiise (if Slid 1 a dispute, lacks that ele- 

f fairness and propriety, which is 
i^r its justification as an opera- 
l)y a limited owner under the 
.aw‘? A dos])ei'ate attempt has 
;le by the JMaintilT to establish 
distantial dispute existed between 
flinches of the family at any stage, 
that the claim of (lonri Baijmith arid his 
son was wholly unfounded, and that there 
was no read controwrsv either in 1807 or 
in which stood in need of settlement 
for tlic bcnclit and protection of the estate' 
of Jaikaran. In support of this view, re¬ 
ference has hcen made to recitals by Uma 
Shankar, that he had no shadow of a 
claim to the estate of Jaikaran. No real 
wcighl, in my opinion, should be attached 
to sl.itcna nts of this description. Wo may 
usefully call to mind the familiar words of 
Knight Jiruc", L. J., in Uanonnian Prosad 
V. Baboocc Munmj Kooeri (18), that the 
deeds and contracts of the jieople of this 
country must be liberally construed; tluj 
form of exiiression, the literal sense, is 
not lo be so much regarded as the real 
meaning of the parties which the transac¬ 
tion discloses. To the same effect is the 
ot).soj’vation of Lord Macnaghten in l.al 
Aidi:il Pam v. Jlaja Kazim Hossain ii.i 
where the draftsman had introduced in 
the njcitals an obviously untrue statement, 
prohiibly under the notion that it might 
impart some additional solemnity to the 
instrument. These exhibitions of the art 
of the conveyancer whether medieval or 
modern, caimot be permitted to mislead 
the Court, if Lochan Koer and her ad¬ 
visers had taken seriously the allegation 
that Uma Shankar had not the vestige of 
a claim to the estate of her father, it is 

. * (18) 6 M. 1. A. 303 P«66j. 

( 19 ) L. R. 82 I. A. 118 I s. c. t L. R. 27 AH. 
271 j 9 U.jy, N. 477 <» 0 «>. 
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inconceivable that she should have parted 
with a valuable property in his favour. 
We know, from the antecedent history of 
the family, that there had been serious 
disputes between the parties, and whatever 
recitals might have been inserted in the 
deeds, whatever price Uma Shankar 
might have paid in the way of untrue 
conciliatory admissions with a view to se¬ 
cure the compnuiiise, the fact is incon¬ 
trovertible that there was a substantial 
dispute between the fiarties w*hich was set¬ 
tled by tile grant of the lease. A settle¬ 
ment of a disputed or doubtful claim, 
effected in this ruanrTer,*is clearly a valid 
and binding arrangement which the parties 
thereto are not ]>i!rruitted to deny, ignore 
or resile from, on jirincijiles cxpitiined by 
th(' Judicial Committee in a long series of 
cases; Pajoidcr Narain v. liijoygobind 
(■JO), Hctnarnin v. Modenarai?i (Jl), (laja- 
l>athi Padhika v. (Pijapathi llarikrishna 
(•JJ), Maiitapha v. lUmratit (28), (ircendcr 
Ohunder v, Trailokhyanath (24) and 
Muhammad Imam AH v. Humin Khan 
(2r>). As Lord Kingsdown said in Trigge 
V. LavaUcc (*20) a compromise is an agree¬ 
ment to jnit an end to disputes and to 
teriiiinatc or avoid litigation, and in such 
case.s, the consideration which each party 
receives is the settlement of the dispute; 
the real consideration is not the sacrifice of 
a right but the abandonment of a claim. 
To the same effect is the statement of 
Turner, 1 j. Jj, in Lucy's case (27) that it 

(20) 2H. T. A. ]8I*(249)(1839). 

(- 31 ) 7 M. 1 . A. 811 ( 1859 ). 

(2?) 13 M. I. A. 497 (6l2j ; 6 B. L. F. 202 
(1870), • 

(23) 14 M. I. A. 24(88) ,1871). 

(24) L. R. 21 I. A. 85 i a. o. L L. R. 20 Oal. 
873 (1892). 

(26) L. R. 25 I. A. 161 1 s. c. I. L. B. 26 Ok 
81 ; 2 0. W. N. 787 (IB88N 

(20. 15 Uvo. P. 0.270 (292) (1862 . 

(27/ 4 ]>ea. M. & a 868 
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j» sufficient if the iwrtics bond fide con¬ 
sider that tliere is a ((uestioii to be decid¬ 
ed between them, for otherwise no i-om- 
})roinise will be good if it idtiinalel> turned 
out that there v\a8 no doubt upon tlie ]M)iiit 
which•^^a8 made the subject of compromise 
\(lallishcr v. Hischuffshehi ap|)roved 

iu Mdrs v. Ncwzealand J. Co. (‘29), 
Helen Paul v. Punja Pas (.')()), lUrabhadra 
V. Kulpalam (til) and Sntija Kuwar v, 
Sahjnhrtpnl (;}2)]. It may fiirtbei be iKjint- 
Vd out, as ('xi)laine<l in Williams v. 

• M illiains CMi), lliat a familv arrangement 
mav 1) ‘ uphchl, all hough tliern are no rights 
actuallv in <lispute at tlu' time of making 
it, and Courts woidd not be disposed to 
scan with nnicli nicety the <pianlam of 
considni?ilion : this principle is apjdicable 
not merely to cases where ariangc'numts 
are made between the incmbers of a 
famih foi flic preservation of its peace, 
but also to cases whore aiiangenients are 
maile between them tor tJie preservation 
of its property [i’erAvve v. Persse (•iJ-).J 
W’e are not now r-oncerned with the ques¬ 
tion, when and how a familv arrangement 
may be set aside on the ground of mistake, 
iue<piality of |K>8ition, undue influence, 
coercion, fraud or other similar ground, 
for no Huc-h vitiating factor is alleged or 
proved in this case; conacquently, the 
diH'ision iu Cordon' v. Cordon (flS), and 
other cases of the ^ainc class [^Lawton v. 
Campion (tlfl), Hentleij v. Maekay (37), 


(28) L. R. S Q. B 449 (1870). 

(29) 82 Ch. Diw 268 (1880). 

(80) 4 0. L. J. 828 (1906). 

(81) 1 0. L. J 888 (406) (1908). 

(89) 10 0. L. 3. 608 (1900). 

(88) L. 2 Ob. App. 294 (1867). 

(84) 7 01. »Dd Fin. 279 (1840). 

^6) 8 Siran. 400; 19 B, B, 280 (1821). 

(88) 18 Bmt. 87 (1864). 

(87) 81 B«*t. 148 { on npponl 4 DeCf. F. and 3. 
278 (1882). 


Moxoii V. Payne (JW), Fane 
on which much strciSB was lai(^y,the^ 
Itespondcnts, have no applicatiarfiL:_ 
ia no room for doubt that, 
language of Lord Westbury in v. 

PJvans (10), there was here anti|one8l 
settlement of an existing dispute, ^Tiichj.^ 
if not inanih'stly ultra vires of thfe parties*,' ' 
is one that a Court of .1 ustice ought to res- 
l)ect and ought not to permit to he ques¬ 
tioned. The (|ue8tion thus arises, whether 
th(‘ validity of the family settlement is 
all’eeted by the circumstance that the 
gi'antor of tlu* lease was a limited owner 
in possession with qualified powers of 
alienation. The answ'or must be in the 
negative in view' of the decision of the 
.Indicial ('oinmitlee in Khwtvni Lai v. 
Cobindti Krishna (7). There a Hindu 
became a convert to Islam. His son, 
wlio Vlas a Hindu, predeceased him. 
his death, there was litigation, as to the* 
succession, between his son’s daughters 
and his daughter’s son. The jiartics com¬ 
promised the dispute and took the estate 
in certain shares. The daughter's son then 
attackeil th(‘ compromise in a suit; it was 
ruled that the eomiiromiso was in the 
nature of a familv settlement and was 
operative. As 1 .ord .Moulton said in Hiran 
Bibi V. Sohan Bibi (41), a compromise of 
thi.s character is, iu no sense’ of the word, 
an alienation by a limited owner of the 
family property but is a family settlement 
in w Inch each party takes a share of the 
family property by virtue of the indepen¬ 
dent title which is, to that extent and by 
way of compromise, admitted by the other 
parties [Tarmt Chwran v, Watson ( 42 ), 

(7) L. B. 88 L A. 88: 8 0.1.L. B. 88 All 
856 ; 16 0. W. H. 646 (1911). 

(88) L. B. 8 Oh. App. 881 (1878). 

(89) 1* B. 20 Bq. 884 (1870)' • • 

(40) L. B. 6 B, t. 808 (818) {1878). 

(41) 18 0.W.ir.8W{t8l4V 

(42) 12 W.tb ». 487(1888), 

< V 
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Mohendramth v. Sham^nnessa (43), Gur 
Nanan v. Jayiiarain (44), Biharilal v. 
Daud Hosftain (45), Subhamonal v. Ani- 
daya (46) and lihagaraja v. Addepalli (47).] 
The view cannot be defended on principle 
that Qualified owner, hke a Hindu widow, 
daufi^hter or mother is bound at her peril to 
pursue a litigation in respect of the estate 
in her hands, unremittingly to the ultimate 
Court of Appeal, and thsit she cannot bond 
fide effect a st'ttleuient of the matter in 
controversy, even though such compromise 
be in the best interests of the estate. 
There is thus no room for reasonable doubt 
that the permanent lease granted by 
Ltochan Koer was binding upon the in¬ 
heritance. 

We are f()rtified in this view by the 
significant circumstance that it met with 
the af>i)roval of the then next reversioner, 
who was no other than the present Plaintiti. 
Beference may in this connection be made 
to the observations of Turner, Jj. J., in 
Collector of Masulipatam v. Kovah 
Venkata (4), of Sir Janus Colvile in Unj- 
Utkshmi v. Cokul Chandra (16) and of 
Lord Davey in Sham Sundar v. Achan 
Koer (17), which will all bo found quoted 
in the judgments of the Full Bench in Dcbi 
Prosad v. Golap Bhagat (48) to show that 
the concurrence of the reversioner raises a 
presumption that the alienation is mode 
for a, proper pur|x>8c. (See also the obser¬ 
vations of Lord iNfoulton in Bijoygopal v. 

'ij 8 H I. A. 620 at p. 66t (1681>. 

(IS) 13 M. I. A 20» imSft). 

(17) L. R. 26 I. A. !88 : 8 0. L L. B. 26 All. 
71; 2 \ W. N. 720<»M8, 

(48) 19 0. W. N. 1290 : e. o. 21 0. L. J. 167 
(1914) 

(44) I. L. a 84 All 886 (1012) 

(45) I. L. R. 86 All. 340 (1918). 

(46) I L. R. 80 Had. 8 (1006). 

(47) I. L. R. 86 Vad. 660 (1911). 

(48) I.L.E.i0 CM. 7«js. 0. 17 C. W. ». 

701 (1018). 


Girindranath (5) and of Sir Andrew Sooble 
in Bajrangi v. Manokarnika (5). Beliance 
need not be placed on the circumstance 
that the I 1 1 intiff attested the document for, 
as pointed out by the Judicial Committee 
in Rajlakshmi v. Gokoolchamlra (16) and 
Harilissvti v. Kasiprosad (49), mere attes¬ 
tation of a deed does not necessarily 
import consent to an alienation effected 
thereby nox even a knowledge of the con¬ 
tents thereof. But, in the iiresont case, 
we have something more substantial ami 
loss eciuivocal embodied in the petition of 
the Tdiiintift', dated the lOth Februarv 1895, 
which was incorporated in the decrc'e of the 
1811) h'ebriiary 1895. We have also his 
deliberate assertion in his written state- 
riienl in (hat suit. The maxim*here oj>- 
jilu's that I Hubspijuent ratifi(‘ation has a 
i'(‘troh|v('li\c effect and is ecj^uivalent to a 
prior com in, ind : omnis ratihabitio ri'trotra- 
hitur cl mandato priori aeguiparatur. 
rCo. I i(t. -JO? u Flackner v, U. S. Bank 
(50). I A 1 utile effort has been made to 
escape from this position by the argument 
that the I’laintiff was at the time an infant, 
that his petition was in essence a transfer 
of a spcfi successioncs by a reversioner and 
consequently inoperative in law [Sham 
Sundar v. Acchan Kunwar (17), Brindaban 
v. Sure/ihwar (61), Muthurcerum v. 
Vythilinga (62) and that in any event, the 
petition was inadmissible because it was 
not registered [Pranal Anni v. Lakshmi 

> (6) I. P. R. 41 0«I. 798 (805): « o 18 0. W. 

N. 678 (19(4 . 

(6) li. R» 86 1. A, 1 * Si 0. 1.1,. R. 30 All. I ;■ 

13 0. W. JM. 74 (1007). 

(16) 18 M. 1. 1. 209 (1869), 

(17) L, R. 26 L A. 188 : s. o. I. L. R. 26 All. 

71 ,* 3 a W. N. 729 11898). 

(49) L, R. 431. A. 64: A a 19 0. W. N. 870 
(1914). 

(50) 8 Whsoton 868. 

(61) 10 0. L. J. 368 (867) (1»08. 

(68) I. L R. 88 HmI. m 0«M) 
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Anni (68), Bindeeriv. Gungasaran (64) and 
Mallik SaHi^l v. MaiUkarjuna (55).“1 This 
contention is entirely baseleRH; the plea of 
minority has been rejected as \intrue by 
all the Judges and the petition does not, 
either in form or in substance, effect a 
transfer of an interest in iuunovable i>ro- 
perty, vested or contingent, present or 
future; but it does record the a[)proval of 
the transaction by the reversionoi‘y heir 
and thus affords cogent evidence of its pro¬ 
priety. From every possible ]H)int of view, 
consequently, the lease proves un¬ 
assailable. « , 

Th<‘ result is that in concurrei’ce w ith the 
(’hief Justice I hold that this a})pcal must 
he allowed and the suit dismissed with 
costs in all the Courts. 

IIOLMVVOOD, J.—It is unnecessary for 
me to add arjything to the judgments just 
delivered with which I am in full agree¬ 
ment. 

Appeal allowed. 


COIVIL APFELLiLTE JUBISDIOTION ] 
Appeal pboh Apfellatii: Dbokbb 
No. 2826 OF 1912. 


WOODBOFFB, J. 
Cobb, J. 

1914, 

11, August. 


' Sadhu Charan Duita, 
Defendant, Appellant, 

V. 

’ Haranath Dutta and 
others. Plaintiffs, 
Respondents. 


BartUkm deem, apfmilprt 

ftntA offaitut, final dnernt xf lt$». 

Where a preliminary decree for parti¬ 
tion passed by a Munsif was affirm-^ 
ed by the Subor^nale Judge, and a 
second appeal therefrom was not filed 

gm li. R. s<l t A. 101 1 8 . a r. L. R. so Mild. 

soa i 8 C. W. N. 886 ( 1880 ) 

(M) Xu B.86 L A 0: S o 1. L. R. 86 AU. in ; 

. W.R.1E»(1897^ 

^ IDBms. h. A U«8 tlOl^ 


until after the first Court had passed the 
final decree for partition, and no appeal 
was preferred against this latter decree ; 

Held- That the preliminary decree 
having been affirmed by the final decree 
and the final decree itself not beii^ the 
subject of any appeal, no second appeal 
lay against the preliminary decree. 

Kiuji<u>\M()yi J.)a 81 V. Adhar Chandra 
(Jirosn (1) followed. 

It \M N VTII SlNdll V . Basant.v Nabain 
SiN(.ii (-2) distinguished. 

Tliis was an a]jpoal from a decision of 
Babu Ashutosli (ihosc, Officiating Sub- 
ordiiiiile Judge, 2nd Court, of Zilla Dacca, 
dated tlu' 14th of May J912, affirming the 
<Iecree of Babu Nitai Charan Ghosh, 
Munsif, 1st Court at Munsigunge, dated 
the Itllh May 1911. 

'J’Jie Hespondents brought a suit for 
jiurtitiun in which the Munsif passed a 
jm'hm'inrv decree in their favour on 19th 
JNfav 1911. On apjx'al the Subordinate 
Judge hv his judgment, dated the 14th 
Mma 1912, iffiruled this decree and direct¬ 
ed a c >’iimissiom'r to be appointed 
to ('H'ect partition according to the 
shares as fixed 1)\ the lower Court.” On 
3()th July 1912, a final decree based upon 
a repoil of the Commissioner appointed by 
the Muiisif was In the absence of objec¬ 
tion of rut her sidr* jiassed by the Munsif. 
The pn'.sciit se<'ond apjieal against the 
pi\‘limmary decree w'as not filed until the 
Jrd Sf'ptemher J912. A preliminary 
ohjv'etion was taken that the second ap¬ 
peal was not maintainable. 

Balms Ounada Ch. Sen and Surehdta 
hf. Dii't-dupta for the Appellant. 

' Dr. Sarat Ch Basakuxid. Babu Bepin 6k. s 
Bose for the Bespond^t. 

(1) 18 0. XuXupaiisi, 

.9) 
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The Judgment op the Court was as 
follows :— 

WooDROFFB, J.—It is quite clear in this 
case that no appeal lies and the preliminary 
objection must succeed. 

"This^s an appeal against a ]>reliniinary 
decree for partition. Now, before the 
filin«j of the second appeal, a final decree 
was passed and there has been no ap})cal 
filed against the final decree. What is 
the result? The result is th:it the preli¬ 
minary decree which was |)asse(l has b('en 
affirmed by the final decree and the final 
decree is itself not made the subject ol' 
appeal. 

The case cited to us [Khirodamoyi Dasi 
V.- Adhar Chandra Chose (1) is in point 
and the case of Ram Nath Singh v. 
Basanta Narain Singh ('2) does not assist 
the Appellant, because it is pointed out 
there that at the time when the Appellant 
preferred his appeal, no final decree had 
been passed. In this case however a final 
decree had been passed and this i.s the 
material difference between the two cases. 

The appeal therefore must be dismissed 
with costs. 

CoxE, J.— ^I agree. 

Appeal dismissed. 


COIVIL aE7IB10NAL JUBISDIOTIOE ] 

Rule No. 1154 or 1914. 


Gangahabi Ghakra- 


Mookbrjeb, j. 
Newbould, j. 
1915, 

30, April. 


VABTi, Plaintiff, 
Petitioner, 

' V. 

Nabin Chandba 
Banikta and anr., De¬ 
fendants, Opposite Party. 


Lmitaiion Act [IX of 1908), Soh, /, Arts. 49, 
Its, 14S~-Oold dcpoiited with goldsmith to be made 
into omamenti—Smt to recover-Limitation. 


Where the allegation was that nearly 


01 18 0. L. J. 82t 

(8) 17 C. W, N. 808 (1018). 


IJ years ago the Plaintiff had made over 
a tola of gold to Defendant made 

into ornaments, but no time was fixed 
and the latter put him off from time to time 
until being pressed by Plaintiff on 24th 
March 1014, he promised to make and 
deliver the ornaments within 16 days, but 
failed to do so, 

Held— T/wf Art. 145 of Sch. 1 to the 
Limitation :i<'t applied to a suit for re¬ 
covery of the gold deposited. ^ 

Art. 146 applies even when the pro¬ 
perty is not Tceorerable in specie and does 
not cease to be applicablet merely because 
the Defendant refuses to return the pro¬ 
perty. Such refusal does not bring into 
operation .'\ rt. 48 or 49. 

ICven if Art. 40 applied limitation would 
begin running from 8th April 1914 before 
which there was no refusal. 

If Art. 116 applied (itnitation would run^ 
from the same date, when the contract was 
broken. 

This was a Rule granted on the ^7th 
November 191J against the judgment of 
liabu 1). N. Sen-Gupta, ISfunsif of Bajit- 
l>ur, exercising the pow(irs of a Small 
(?ause Court Judge, dated the 7t|] Septem¬ 
ber 1914. 

The facts of the case will appear from 
the judgment. 

Babu Gopal Chandra Das for the 
Petitioners. 

M. A. h\ Pazlal Hug and Babu Jotin- 
dra Mohan Ghowdry for the Opposite 
Party. 

The Judgment op the Court was as 
follows:— 

The question for decision in this Buie 
is,.whether the suit is barred by UmitatioD, 
The case for the Plaintiff is that about 
eleven years ago he mjade over tpi the De¬ 
fendants, goldsmiths by profesooib^,. fold 
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The principle enunciated by the Apellate 
Court has the support of a number of decisions, 
notably the case of Brown v. Muller, (1872) L. 
K., 7 Ex. 319 and of Koper v. Johnson, (1873) 
Tj. R.. 8 C. 1'. 167. But in these cases the 
acizou was brought after the due dates of the 
s(!veral instalments for delivery had already 
transpired, and damages wore assessed on the 
l)riiioiple ogunciated above. Since the plain¬ 
tiff is not obliged to wait for the several due 
dates for the performance of his contract to 
transpire before bringing his action for anti¬ 
cipatory breach | see Ilochter v. Dc La Tour 
(1853) 2 E. and B. 678] but may bring his ac¬ 
tion at once, as was in fact done in the present 
ca.se, it is conceivable that cases may occur 
where the duo dales for the performanoe of the 
several parts of a contract may rcTnain un¬ 
expired at the time of the hearing of the suit 
and also of the apjieaf, if any. How then is the 
principle ahovi' enunciated to be api)Iied to such 
cases? It is to be observed that in the case of 
Bopfr V. Johnson (supra) this principle of as¬ 
sessing damages is modified to this extent, viz., 
that if the defendant shows that the plaintiff 
could have minimised his damages by obtain¬ 
ing in the market a similar contract to the one 
that was broken then the damages woidd la* 
decreased accordingly. Tn the present case at 
the time of bringing his action it was obviously 
not available to the tdaintiff to apply the ])rin- 
ci))le enunciated above for assessing his damages 
and presumably to obviate all (piestion as to 
the po.s,«ibility of minimising of damages as in¬ 
dicated in lioper v. Johnson, he brought his 
action on the basis of what according to him was, 
rightly or wrongly, the market price on the day 
of th(^ breach tor a similar contract to the one 
that had been broken. We apprehend that 
the jn'incii'lc enunciated above is always diffi¬ 
cult r)f ai'plication to cases whore at the trial the 
due dates of the several instalments under the 
contract remain unexpired and evidently in this 
case the suit was so framed to obviate such 
difiicultic'S. 


Rif^ht of a person invalidly adopted to main* 
tenance in the adoptive family. 

The (piestion whether the adoptee’s connec- 
tion witli the adoptive^ family is severed and his 
original status in llu' family of his birth restored 
bv the declaration of tlie invalidity of his adop¬ 
tion is fx'set with consi(i(^rahle difficnlty. The 
Bombay High Court had recently occasion to 
consider this (pieslion (Dalpat Sinqji v. Rai. 
Situiji, r. L. 11. 39 Bom. 5-28). Tn this case it 


was found that the widow adopted a son without 
any authority and their Lordships Heaton and 
Shah, JJ., held that a boy whose adoption is 
found to b(‘ invalid has no right to be maintained 
out of the estate of the adoptive family; there* 
was neither text nor precedent in support of it. 
The mere fact that ceremonies were ])roi>erly 
perforjiied and the widow thought that she 
laid authority to adopt would n<jt affect the 
que.stion. In Lukshmappa v. Ramava, 12 
Bom. H. C. R. 30t, Sir Michael Westropp, 

('. J., observed as follows ; “ An invalid adop¬ 
tion works nothing. It leaves the alleged 
adoptee iireeisely in the same position wTiieh he 
occupied before the ceremony, no matter how 
formallv it nmv have Ix^m C(“lebrafed.’' In 
Annava v. Niladatclii, 1 ]\la(l. 11. ('. R. 45, the 
Madras High Oourt held that a Hindu whose 
adoption i.s invalid is entitled to maintenance in 
the adoptive family. In a later ease Bawani v. 
Anibibaji, I i\[u<l. H. C. li. 3G3, however the 
same High Court took a contrary view and held 
that a |)erson adopted by an unauthorised widow 
and who.se adoption was therefore invalid was 
not (Uititlcd to maintenanee. The Court also , 
expre.ssed an opinion that th» natural rights of 
a person invalidly adopted nunain unaffected 
by the invalid adoption. In Eshan Kishorc v. 
Ilarish ('hnnder, 21 W. Tl. 381 the t'alciitfca 
High Court held that if the adoption of a f>erson 
he invalid he would lose his riglit of inheritance 
from his natural parents. 


.‘\s observed by Sastri (lolap Chandra Sarkar 
in his treatise on the Hindu Law of adoption, 
till' ju'ineiples of erphty and justice recpiire that 
tb(>s(' (piestions should not he considered from a 
riierely theoretical point of view hut should he 
dealt with in such a manner as is beneficial to 
the adopted son who is an innocent J>arty to a 
transaction that affects him more than any. 
other per.''' n., Tn the case of an adoption by a 
widow if the widow lived long after the adop¬ 
tion the validitv of which is impugned by the- 
reversiiiner afler her death, when by the. lapse 
of time the adopted son’s right of inheritance 
from his natural parents may be barred by limi¬ 
tation. it would 1)0 useless to declare that his 
natural rights are unaffected by bis invalid 
adoption; and it would be a great hardship on 
him if he be not entitled to even the right to 
maintenance in the adoptive family. 


The conclusion arrived at by Sastri Golap 
Chandra is as follows:—The equitable rule to 

42 



THE CALCUTTA WEEliLY NOTES. 


xliii 


Voh. XX.] 


follow seems to be that if there be delay on the 
part of those that are interested in challenging 
the validity of an adoption the ])erson adopted 
should be entitled to maintenance in the adop¬ 
tive family in all cases irrespective of the 
f(round on which the adoption may be invalid. 
And in addition to that right he should be 
declared entitled to his natural rights in the 
family of his birth. 


Pay and prospects of interpreters. 

We have received a letter pointing out to us 
that Babu Trailakhva Nath (J oswaiiii Avho re- 
centlv retired fioin the post of Intciproter on 
the.Original Side of the High Court was not a 
B.A. as was erroneously jnit down hy us. Wo 
regret that we cannot sec our w uy to luihlish the 
letter in full as it stjeiu)^ to digress into matters 
which have no bearing on the (picstion of 
inipruvcmcnt in the stall' of interpreters. But 
we <|uit(' agrc'c with the w riter that the pay and 
))rospects <if the interpreters as thev were in 
the past should he lestorcd when puh'ic funds 
would permit it. The letter coneludes thus : 
In the old day^, the initial salary of an Inter- 
jireter was Bs. 400 a month. Now it is Jls. .150 
ordv, and it took ’2d long years for the successor 
to Bal)u Trailahhya, Nath (ioswa.n\i to rise to the 
grade of Jls. 400. The writca- pertinently asks 
“7s it possible to have a Shyama Charan or 
Beni Madhab on this scale of pay?" 


llebielDf. 

Brksidk.scy Towns Insolvknc'v .Act. liij 
S. Knstiiri IkitKjdvhnnar, /1..1., U.lj. Published 
by the Law Priutiiuj House, Madras. lOlb. 

This is a carefully compihal edition of the 
TVesidency Tow'iis Insolvency Act of 1900. 
The book o^wns with a short hut connected 
history of bankruptcy legislation in this <’ountrv 
showing the circum.stances which made the 
passing of tbe present Act necessary. The 
•sections have been split into their component 
ports and these have been annotated with case- 
law from the Indian as well as the English Be- 
ports. The cases from tfie English Keiwrts 
have been necessarily numerous as our law' 
of insolvency is princij>!illy based ujKin the 
English Bankruptcy law. The notes are full, 
•clear and concise, tinder each section reference 
has also been made to the analogous provisions 
of the English Bankruptcy Act and the Pro¬ 
vincial Insolvency Act. There are also three Ap- 
pendixe^ the first two giving the full texts of 


the English Bankruptcy Acts of 1883 and 1890 
and the tliii d containing the Buies made under 
the Act by the High Courts of Bombay, Calcutta 
and Afadras and the Chief Court of Burma. 
Two table of cases, one Indian and the other 
Knglish, and an exhaustive subject index en¬ 
hance the usefulness of this neat, and handy 
comjulation. 

- I 

Tndivn E.vskmknts IUj P. llamavatha 

Iyer, B..!., B.L. Published by the Law Print- 
iuij House, Madras, lUlo. 

The hook under notice professes to he a rc- 
vi.se<l edition of the liit<* Air. Sanjiva Bowl's eoni- 
rnentiirics on the ICaseincjits Act, but the pre¬ 
sent compile*!’ has much enlarged its scope by 
iiH’orporating case-law from the Jilnglish as W'cil 
as tlie Indian authorities. This has been right¬ 
ly done, as the case-law on casements in this 
conntrv has not yet grown into anything like 
a respr'ctable volume and as the Indian 
statute on casements do(*s little mot» than 
codifv th(* ])rinci])les of the English law 
ol casomeiits. The notes under the sections 
are l)oth exhaustive and clear. The compiler 
has also very wisely quoted the oiiinion.s of 
eminent jurists and text-hook writers on fX)ints 
which are not fully covered by case-law;. Another 
important feature of this book is the Appendix 
ill whk’h the difl'erent kinds of casenu'nt, e.g., 
light and air, water, support, etc., are separately 
grouped -and under (*ach group the <’oinplete case- 
law on the subject is logically and methodically 
dealt with. This, wo hiivi* no doubt, will great¬ 
ly facilitate the ta^k of the busv lawyer in his 
hunt for references. There are several other 
Appendixes, one .sotting out in full the text of 
the English Prescription Act and the others 
giving extracts from several Indian enactments 
bearing on tlie subject of easement. The 
volume is wellgot-up. 

4lotc0 ot 

GALCDTTA HIGH CODST. 

AMiatMa 0ot rat aapavta<l> 
(thataaporimt «mw tat^tolly rapwrtod kMMflw.t 

Civil. ApraLL.\TF. JimispicTiON. Before N. R, 
CI 1 ATTF.TUE..V and Newboitm), J,I. Appeal 
FROM Appellate Decree No. 2816 of 1914 
AfOULVI MAHAMMAD ISMAIL, Plain* 
tiff, Appellant c. SAAIAD ALIBHUIYAN 
AND OR8., Defendants, Respondents. 17th 
December 1915. 

Contraet — "Affreement, if opposed to public 
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folkij-^-ComiHuinduKi of vominmnilable offence 
—dhiinie uiulrr ucc. kdo of llic Indian i'cnal 
Code—Conifdaint under secs. 147, 3:h~>, 1. F, C. 

I’lie TlaiiiUir sued lor a declaration that cer¬ 
tain documents (‘xecutod hy him in lavour of 
the J tetciidants were invalid and void lor want 
of consideration. Jn the Court ot first instance 
the case was tried on the que.-.tion whether the 
I’laintiir exeeified the (hjcument luider coercion. 
That Court held that there was no coercion exor¬ 
cised upon the riaintilV and the* suit avus dis¬ 
missed . 

On apiieal tlie findiiiji (if the Court of first 
inst uice on the point was aJ'lirmcd ; hut then 
it was contended heloit' llnil Court that the 
contracts were opposed to ptdtlic pi'Iicy, as they 
were entered into lor compounding a criminal 
case. 

The I’laintilf wa.s aceusi'd of havitif? com¬ 
mitted od'ences under secs. d-Jo and 147, 1. C. 
V., in the petition of coui]ihiint hut the i\ra^is- 
trate after pcriisin=( the petition of compljiint 
and examinin;^ the cojiiplainanl thoiifrlit tit to 
summon the IMaintilf (»nly uiuh'r sec. .TJj. 
There was nothin'^ to show that there was any 
truth whalso(*ver in the alieuMtiojis as to riotin'^ 
or that there was ajiia’chension in the mind of 
the I'laintiir tliat he wcmld he convicted under 
that s-'ction. 

Held, that tlie contracts wore not oppo'-ed t;) 
puMic prdicy, as the (jH'ince und-r sec. .‘hJo. 
L r. C.. heinjr eomponndahle, was conqionnded 
with th<' permission of the iMafji-trate. 

Majihnr llaliniun v. MuhtasJier IJossein (1. 
li. 11. 40 Cal. 1 KO and ]Vi]]hnns v. liaijleji, Tj. 
II. I. II. Ti. ’2'20 nftlOi distinguished. 

Dr. DirorliU Xatli Milter and lUibu Oour 
Chandra Pal for the .Apiicllanl. 

No oiu" a; pcare:l hjr the Kcs]>ond<‘nts. 

T. M. ApiJcal dismissed. 


CiVIP ,\j’PULL\TE Jt RISDIC'TrON'. Befoi'C Slt.tlt- 
n lUiiN iind lloi;, JJ. Appli.\p FROM 
(tinmE Xo. 2'.)7 op IDlo. T{A:\r KKIPAL 
HTXtiil, Judfiment-dehtor, AptK'llant v. 
BAP)I KEDAH XATH BOSK, a.nd anr., 

January 


#.v ^'l~^»iw}ction~Limi 

V Wt. /, Art. } 

Yv! of lOOf^), I 


The appeal was by a judgment-debtor from an 
order of the Subordinate Judge. 

A suit was instituted bv the IMaiiiliff, in 
wliich there were several Defendants, two of 
whom were minors rei)resented by ii j^leader 
of the Court as their guardian ad litem. The 
suit was decreed. A suit was thereuiion brouglit 
l)v tlu‘ J)efendanls of tlie first suit to set aside 
the decree piisse<l in the tirsl suit, on thr^ ground 
that it was olitained Ihrougli fraud. An order- 
of injunction for stay of ('xi'ciition of the d(‘cre(‘) 
ill the first suit was jiassod l)v the High Court. 

Tlu* iiresent application for execution in Iho 
original suit was made on tho ]Stli November 
Ibl 1. An ap])lication just liefore the |)resenl 
a])|)lkMti()ii was made* on the .19th April 1911. 

An ubji'ctiun was nuuh* liy the jndgiiienl- 
(leblor on the ground that the application 
barrc'd. Thi.-^ objection V a^ reject(*d. 

Held, tlial llie application was within lime, 
as the pei'iod for whidi tlie execution of tlie 
decree was staved, was excluded under s(‘ction 
lo of ilu* Limitation Act. 

The Cour't below direet(*d the dc^cree-liohh'r 
to mention in llu* sale pnu'lamation the valu¬ 
ation giv(*n hy lla* judgmeiit-delifor in his obje<*. 
lion petition. 

JIchL tliat cl. (c) of r. m of Or. XXI of the 
('o](‘ of t'ivil lh'oe(‘dur * incliidiN! tlie valuation 
made 1)V the judiinieiil-delitor of tlu* pro]K*rty 
proposed to sold: and tliat the (’ourt lielow' 
was (|uit(‘ within tlu* elau>e when it orden*d that 
iIk* sile ]iroelaination should mention, not only 
the xaluation as alleged hy (ho decree-holder lint 
a'-o tii(‘ w'lluation as allf'ged by the judgm(‘nt- 
dehtor in his ol)je('tion petition. 

Ilahti Ah'shaif Kumar liafirrjrc for the Ap¬ 
pellant. 

llabu (iopal (liundcr •'^onic for the Respen- 
deiits, 

A. T. yi. Appeal difimi.s^C'j^ 
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ornaments of the weight of one tola in 
order that they might be melted and new 
ornaments, made therewith. No time 
was fixed within which the work wa.s to 
he finished. Tlie Plaintiff ass"rl.s that tl.e 
Defendants put him off from time to lime 
and that ultimately when on the 24th 
IVTarch 1914 he pressed the Defendants for^ 
the ornaments, they promised to make and 
deliv('r them within fifteen days. This 
period, however, expinul and yet the 
Pljiinliff has not been able to get the orna¬ 
ments. lie consequently instituted this 
suit on the 11th May 1914, and ))rayoA, in 
the alternative, pitl¥.'r Viat the I'kifendants 
be directed to return to him the one tola 
of gcJd or that a decree for the price there¬ 
of, namely^ Ks. 25, might be made against 
them. The Sma'l Cause Court dudge has 
dismissed the suit on the ground that it i.s 
barred by limitation. In our opinion, this 
view cannot possibly be supported. 

The case is governed cither by Art. 
49 or 115 or 145 of the Indian Limitation 
Act. Art. 145 jirovidcs that a suit against 
a depository to recovt>r movable proi>erfv 
depositf'd must be instiliited within JK) 
years from the date of dejiosit. This 
article, as was observed in Krista Knmini 
V. Admiriistralor-Gencral (1) and AJmhns- 
tratar-Gencral v. Krista Kamiui (2) ap¬ 
plies even when the property is not re¬ 
coverable in specie. The article does not 
also cease to be applicable merely Ix'canae 
the Defendant, after demand, wrongfully 
refuses to return the property ; such refusal 
does not bring into operation Arts. 48 and 
49. [Narmadabai v. Jihavani—Shankar 
(3) and Ganrjineni v, Oottipaii (4).] Con¬ 
sequently, Art. 145 may*bo applied in so 

(1) 7 C. W. N. 470 {1900). 

(2) 1. L. R #l Cal, ei9 : ■. o. 8 C. W. N, 
600 ; 6 C, L. J. 686 (1901). 

(8) I. L. R. 26 B.im. 430 (1902\ ' 

(«) I. L. R. Mad. 56 (1909). 


far as the first prayer in the plaint is con¬ 
cerned, namely, recovery of one tola of 
gold which, if his case is true, was made 
over by the Plaiiitifl' to the Defendants for 
a specific jiurpose, not yet carried out. 

But even if Art. 115 is not a])plied, no 
question of limitation arises either uslder 
Art. 49 or Art. 115. Art. 49 (wovides that 
a suit for compensation for \vrongf\dly 
detaining specified movable property may 
l)e instituted within three years from the 
date when the delainer’.s possession be¬ 
comes unlawful. In this case, the 
detainer’s pus e-sion did not beeome un¬ 
lawful till he had wrongfully refused to 
apply the gold to make ornaments as he 
had originally agreed to do. According to 
the J'hiintilT there was no refusal till the 
8th .\pi'il 1914. Consequently the suit is 
within time. The same result follow-, if 
Art. 115 is apfdied. Under that article, 
a suit for conniensation for the breach of 
anv contract, express or implied, not in 
writing registered and not speciaTy jiro- 
vided for, may bo instituted witliin three 
years from the date when the contract is 
broken. In this case, the contract was 
not broken till the 8th .\pril 1914 : indeed 
it is not the case for the diTenec tliat there 
was a demand by the I’laintill on an earlier 
occasion and a refu.'-al on their part. In 
our opinion the \iew' taken by the Small 
Cause Court Jutlgt' is erroneous and his 
decree cannot be sup|>orted. 

The result is th:it this Rule is made 
absolute, the judgment and decree of the 
Court be'ow set aside, and the case re¬ 
manded for trial on the merits. The 
PetitioiKT is entitled to the costs of this 
Rule. We assess the hearing fee at one 
gold mohur. 

Rule made absolute. 
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f PRIVY COUNOIL.] 

[Apfkai. from Madras.] 

V. Vencata- 


ViscoiJNT Haldane. 
Lord Parhoor. 

Lord Wrenburt. 

Sir John Edge. 

Mr. Aheer Ali. 

1915, 

Heard, .3, November. 

J adgment, 

17, November. 


naraifana 
P iLLAY, since de¬ 
ceased (now re¬ 
presented by V. 

Kuppusanii 
Pillay), Appel¬ 
lant, 


V. SuBBAMMAL & 
anr.. Respondent.*). 

Will o( H'n-^u — Two Wdl$ hy tarn* Uttuior 
mnk tig n^fferent dt$pa»ttiont o property, mid onuer 
gtvinu hii w»ov) power to a iof>t—Ahtence oj wordi 
o! revoe‘tion iw letter—Both Wi//s invilid by 
re ton o piope’ty being copareene y prott'ty nt 
Uttutor^t draih— W-duW H may exf-cee power oj 
adoption—Doctrine oj aepennent relative ievoeat'on. 

A Hindu, then the sole surviving co¬ 


parcener of a divided share of ancestral 
property, executed on 8th September ISHO 
a document which contained an appoint¬ 
ment of his wife and his dawjhier to be 
executrixes and consisted of two parts : 
(!) a disposal of the property in a certain- 
way and (2) an authority to his widow, 
in case the executant should die before 
completing the adoption as his son of one 
V. P., to complete the adoption, and in 
case K. P. should die during the widow's 
life-time to take certain other persons in¬ 
adoption. On 9th Pebruary 1800 he com¬ 
pleted the adoption of V. P. himself and 
on 21st March 1800 executed another Will 
which contained no words of revocation of 
the previous Will and was wholly silent 
as to the adoption-, and whilst it stated tlmt 
the property was ancestral, it -proceeded 
to provide that in. ease V. P. should happen 
to die at any lime, his issue should enjoy the 
property, and that on the failure of such 
issue, it should be divided amongst his 
daughter’s sons. The testator died on 4th 
• April 1800, and V. P, on 4th June 1891. 
The widow adopted P. on 13th August 
1906 : 


Held—(1) That the disposition of 8th 
September 1889 was a Will. 

(2) That as another member V. P. had 
entered the eopareenery, the testator was, 
after his adoption, not competent to dis¬ 
pose of the property and the Wills to that 
extent became ineffectual. 

That the portion of the first Will which 
,g;tve a power to adopt remained unaffect¬ 
ed and was not revoked by the subsequent 
Will. 

An alternative inconsistent disposition 
ichich is not valid or effectual in itself docs 
not revoke an earlier disposition of the 
.vune property. 

Aluxanukr r. Kirkpatrick (4) relied 
on. 

Tci'pkk V. Tipper (1), Quinn v. 
liuTLKR (d) and Baker r. Story (3) re¬ 
ferred to. 

A[)peal fi'oiu a jiidgmcrit ,()f the Madras 
High C’ourt, (Sir C'harhs Arno'd White, 
(' .J., and Saiikaran Nair, .1.), dated the 
r2th iMarch 19]d, which affirmed a judg¬ 
ment of Wallis, J. 

The facts of the case are fully stated in 
the judgiuenis. 

The testator executed two testamentary 
documents. The first dated Hth Septem¬ 
ber 1889, among other things, provided as 
follows :— 

“ I have ajipointed my wife Snbbammal 
and my daughter Bajammal to be my 
executrixes after my death. I have 
nominated as my stjn Siranjeevi Vencata- 
krishn:, Pillay who is my grandson by 
daughter and the son of my said daughter 
Bajammal. If by Divine Will I should 
die before completing the said adoption in 
the ceremonial f«rm that should be obsorv- 
ed according to the custom iirevailing 
among the Hindus, my wife Subbammal 

(1) 1 K. and J, 666 ; 69 Eng. Rep. 627 (1866,. 

(») L. R 6 Bq. 226 (I86S). 

(I) II L T. N S. 681 ; 28 W. R. 147 (1874). 

(4) L. B 2 H. L. So. 897 (1874). 
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shall, aftor my death, complete the neces¬ 
sary ceremonies and take in adoption my 
said grandson as my adopted son, in the 
presence of my friends and relations and 
purohitcr and other ]>ersons. 

“ In case any danger may happen to my 
grandhon fiiranjeevi Vcncatakrishna. Pillay 
during the life-time of my wife Suhham- 
mal who is one of my executrixes, my wife 
Subbammal may according to her wishes 
take in a-flojition one of my aforesaid 
dadghter Kajaminal's sons and give my 
properties to that son." 

Subsequently, hf j^dopted Vencata- 
krishna I’illay and made another Will, 
dated 21st March 18t)0. It coiitaiued no 
reference whatevt’r to th(> first Will, 
and proivded among other things as 
follows :— 

“ My cxecutyrs shall |)rcservc and take 
care of the income of the whole of the 
aforesaid pro})ertics ami all. and shall 
deliver up the same to my son Vencata- 
krishna Pillay after he attains the age of 
22 (twenty-two) years. My aforesaid son 
shall keep all the immovable' prc*perties 
mentioned in my Will and maintain him¬ 
self by means of the incomes accruing 
therefrom, only so, and lie shall liave no 
power to sell or mortgage or dispose of 
in any other way even one of those lao- 
perties. 

“ Should my son Vencatakrishna Pillay 
h.appen to die at any time, his issues shall 
enjoy the same. Should he have no 
issues, the same shall he divided and be 
given to the issues of my daughter Rajam- 
rnal. They also may sjiend only that in¬ 
come and shall not takt* the estate. 
Should Rajammal, my aforesaid daughter, 
have no issues, Bajammal shall enjoy the 
incomes of the aforesaid projierties for 
life, and after her death the necessary ex¬ 
penses for the charity of Maruttisvarar of 
Tirukachur. Chingleput District, shall be 


conducted with the income accruing from 
the afore.said properties.” 

The present Appellant raised the con¬ 
tention thati on a projier construction of 
the two documents, and of the second in 
particular, the widow had no authority to 
make the adoption of the, Itesjiondent 
after the death of the first adopted soil, 
V('iicatakrishna Pillay. 

]3oth Courts dei'ided against the Plain¬ 
tiff. Tlie reasons given by the High Court 
uould ap[)ear from the following extract 
from their judgiru'ut :— 

” Mr. flustice Wallis held, and we agree 
with him that the second Will was incon¬ 
sistent witli the lirsl and that if the second 
Will ha<l been operative there would have 
been a clear revocation of the earlier Will. 
There remains, however, the further ques¬ 
tion, and this uas the main question 
argued in the u]>peal—does the second Will 
although inojH'iativp as a testamentary 
disposition of the j)roperty with which it 
piir])orted to deal, revoke the authority to 
adopt conferred by the first Will. Wallis, 
J. answered this question in the negative, 
and altliough IIk* point is not free from 
difliculty, \se have come to the conclusion 
that he was right. 

” The answer to the question we have 
to determine' would .seem to depend on 
whether what is termed in the books the 
doctrine of (lependejit relative revocation 
applies lo this cas('. This doctrine is dis¬ 
cussed in the last «'tlition of Jarman on 
Wilks on pages 148, lCi9 and 170. One 
would have thought that primd facie a 
devise which ivas inojterative as a disposi¬ 
tion of in-ojierty would have been in¬ 
operative as a revocation of an earlier dis- 
]iositiou. But the Courts have recognised 
a distinction between cases where the in¬ 
firmity of the second Will was apparent 
on the face of the Will, and the defect waa 
intrinsic, and cases Where the Will was 
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inoperative for reasons outside the instru¬ 
ment, where the defect was extrinsic. 
In the former case the second devise would 
not operate as a revocation of the ear]i<‘r 
devise. In the secemd ease it would. In 
Ti/)}/)er V. Tupjtcr (1). Avhere a testator by 
his Will l>iM|uealhcd valid legaeic’s to 
various persons, and l)y a codicil revoked 
them '* and in liiMi thcircof ” hecpieathed a 
legacy which huled under the iMortmuin 
Acts, it as Ireld the I’evocation took ell'eel. 
(In this case, it is to he noted there vas 
an expivss revocation). It has also lu'cn 
held that where, the second devise failed 
through the incapacity of the devisc’c tlu' 
prior devise was revoked. (See the c;s‘ 
cited in Jarman on ^^'ills, [),tge 170). In 
Jiakcr V. Start/ (JO, Sir (4. Je.-sel held that, 
when* a testator hv his tirst Will deviseil 
his real est.ite to his witlow absolutely and 
bv his second Will, which cojitaineJ mo 
c'ause of revocation, devised his real estate 
to his widow for life and .after her d'-ath 
to charity, although the device to tie* 
charity was void th(* ab.soliite d('vise to the 
widow was revoked. In I'J.r parte flrhcMtt r 
(■j) it is said that wIkmc the second in.stni- 
nient failed of efiect ‘ by .some accident 
independent of the instrument,’ it yet pro¬ 
duced a revocation. 

Instances of cases where the defect in 
the second instrument was a formal defect 
(r'.f/., nou-coupdianco with the Statute (/f 
Frauds) apparent on the face of the instru¬ 
ment, and the Courts have held that th,* 
eatlier in.struincnt was not revoked, arc to 
be found in Onions v. Tyre.r (til and 
K'tthr.cU v. Wood (7). 

“It may no doubt be. said with some 
force that a ca.se where the second instru- 

(1) t K. and J. «C6 ; 63 Eof. B«p. 6J7 (1866). 

(3) 81 L. T. N. S 631 ; 88 W. R. 147 (1874). 

(6) ?2 Kng. Rep. 142 «t p. 160 (1808). 

46) 1 P. Wina. 843 : a V«rn. 741 (1716) 

(7, r> L. J. t h. (O 8.) 61 ; 88 Eng. Bep. 217 
(1820;. 
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ment though failing thloiigh the incapa¬ 
city of (he devisee, nevertheless, Ojxirates 
as a revocation of an earlier instrument, is 
not eahil.v distinguishable from a case like 
the jnv.sent where the second instrument 
fails by reason of the fact that the (iro- 
perty which the testator purports to dis- 
po.-'e of can not be made the subject-matter 
of lest iinentary disposition. The incapa- 
cilv of th(' devisee, however, is not neces¬ 
sarily a[)parent on the face of the in.stru- 
nieiK, Aihercas in the |)re.s 0 jj)t case the fact 
that tlu' testator pur|K)rts to dispose of 
ance.dial property*is iipparent on the face 
of the Will, and this, as it seems to ns— 
if we ar.‘ to decide this ca.se with reference 
to this tloetrine of dependent r(‘lativc re- 
V(.c ition —brings it within the class of 
cns!.s wlieii' the defect in the second iti- 
stiuirent may be .said to be intrinsic and 
not extrinsic. 

■■ Wallis, J. held, on the authority of the 
Hi.use of l.ords' decision in a Scotch case 
Alexander v. Kirkpatriek (I), that the 
second Will in the present case did not 
operite .‘■o as to revoke tlie authority to 

adopt conferred by the tirst. 

* « * * 

“ Xo doubt the two instruments in ques¬ 
tion in Alexander v. Kirkpatriek (4) were 
convex ances and no question of the inten¬ 
tion of ,a, testator to be gathered from the 
terms of a \\ ill arose (This may account 
foj- tin fact that we find no reference to 
this cuid' in ^Ir. .larrnan’s book or in Mr. 
Th<‘obald’.s book). Jjord Hatherley, how¬ 
ever, in his judgment in Alexander v. 
Kirkpatriek (4) considereil .some of the 
Will case.s and observed ; ‘ The Court 

feels itself in this (losition, according to 
the cases cited by Mr. Pearson [Onions 
V. Tyre.r (6)], that it can discover an 
intention to revoke only in the altered 

(4) L.B.3H L Sc. 897(1871'. 

(8; 1 P. Wm*. 843 ; 2 Vern 711 ;I7.6). 
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disposition which is attempted to be made 
by the second inarmnent; and if that 
dispoaition fails, then a'so tlie ('ourt rnnat 
fail to perceive an indication of an in¬ 
tention to revoke the first, the Court not 
bailiff able to find that there is in truth 
any inconsistent disposition at all in con¬ 
sequence of that which was intended to he 
such havin^^ wholly failed to tak * t'ffec^t.’ 

“ We are pro})ared to apply the ))rin- 
ciples of this decisioji to tlie ease before 
us and to bold that the authority to adopt 
wa# not revoked. 

“ The other pcaiits raiseil in the’ ap]ieal 
wen' not very Kcriously pressed.” 

Hence this appeal which was revived 
bv the present Appellant, rif/r I'.) C. W. 
N. 6tl ; s. c. (j. 11. i-J 1. A. 1-2.5. 

Sir liobrrt Finlay, I\. C., and Mr. 
Bhuyii’uj^din Dube for the Appellant sub- 
inittf’d that the doeninent dat.sl Hih Sep¬ 
tember 18S',). was a non-lestair.entary ins¬ 
trument authorisitij* tlu- widow to adojd, 
and that it was inahnissib'e without 
registration. Secondly, if it was a Will, 
the authority to adofd was subject to the 
contiri'jfcncy of Veiicatakrishna Pillay 
dyinjf before adoption. It did not confer 
upon the widow a {»eneral authority to 
adopt. Thirdly, llu-. tii-st Will was re¬ 
voked by the second W'ill. Tlie socewnd 
w-as a complete disposition of the whole of 
the testator's i>roperly, and sujierseded 
the first. 

Both the lower ('ourts had concurrently 
held that the second Will was inconsistent 
with the first. The second Will put an 
end to all authority to adopt, even su}>pos- 
ing that it was given by the first. It was 
true that the second Will had been doc’ar- 
etl inoperative under the Hindu Law. but 
that could not prevent the Appellant from 
using the second Will to show that the 
testator intended to revoke the authority 
to adopt. 
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The testator had adojded in liis life-time, 
and ho thought that that was enough. 
He did not contepp)latc a second ado])tion 
a.s would a))poar fro.u his disjX)sition of 
the propertv made l)y the second Will. 
The testator believed that the second 
tlevi.'O would be good under tSe Hindu 
Jjaw. It was not necessary to use the 
word ” ivvoke ” or its equivalent in the 
s( cond Will. I'he terms of the second 
W ill were ab'-olutelv inconsisti^nt with 
those of th(‘ first, and that inconsistency 
was ('noiigli to revoke the fust. 

The I’lnglisJi doctrine of dependent re¬ 
lative n'vo.'-ation h id no application to the 
facts of tl'.e ca'-'^. The second Will was 
tomplete by itself and tliere was nothing to 
indicate that tlio first Will had to remain 
operative in e.ise tlie disposition made in 
the second Will could not b:' carried into 
effect. The second W’ill did not fail by 
r< ason of any intrinsic deb't't. The case 
of \Ir.randrr v. Kiflipnirk k (11. was a case 
of two conveyances and not of Wills, and 
therefori' had no application. 

Reference was mad.' to the following 
authorities:— Tupper v. Ttippcr (1), 
Onions v. Tyrcr ((b, Dal.cr v. Story (3) 
and (Juinn v. Under (2). 

Their laadsbips reserved judgment 
without hearing Mr. R. Dedruyther, K.C. 
and Mr. h’rnu'orfhy Brown, Counsel, for 
ill.' Respondi'iits. 

Their Lounsnirs' .J»7 D(iaiknt was de’.i- 
v. red hy 

Loan W'rexiu RY.—At the date of the 
fir. t t.'slanieutary instrument, viz., the 
(Sth September 1389, the testator, Vencata- 
iMin i was sole surviving coiiarcenor of the 
pioperfy here in question. It was ances- 

(I) l K. and J. 6«fi ; M Bog. Bop. 627. 6S7 
667, 669 (166E). 

(9) L. R. 6 Bq. 9V5 0868'. 

(8) n h. T» S. S, 681 ; 28 W R. 147 *l'874). 
(4) L. R. 2 B. 1 m Sc. 897 (1874>, 

1 P. 81# i 9 Vorn. 741 (1716). 
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tral property, but a division had been 
effected, and of the testator’s divided share 
he had no coparcener. He could, there¬ 
fore, dispose of it. Under those circum¬ 
stances he mad? a. Will, dated the 8th 
September 18H0, which <‘ontained an ap- 
fwintmerit of his wife and his dau^liter to 
be executrixes and for the [)resent purpo.se 
consisted of two parts, viz. : (Ha disposal 
of the property in a certain way. and (2) 
an authority to his widow in a certain 
event to lake a son by ado)>tion. 

He had, and it appears by the W’ill that 
he had, nominated as liis son Vencata- 
krishna, who was a son of his daughter 
Ttaiaminal, but he had not con\])teted the 
adoption. By his Will he dirwted that 
if he should die before completing the 
adoption, his wife Subbammal should, 
after his death, complete the necessary 
ceremonies, and take the said grandson in 
adoption, and his Will contained the 
following clause :— 

“ In case any danger may hapix’n to my 
grandson Siranjeevi Vcncatakrishna Pillay 
during the life-time of my wife Subbammal 
who is one of my executrixes my wife 
Subbammal may according to her wishes 
take in adoption one of my aforesaid daughter 
Rajammal's sons, and give my properties to 
that son.” 

An argument was tentatixely jmt for¬ 
ward, but was jjot j>ressod by the Appel¬ 
lant’s eounsel that this document was not 
a Will. Their J ,ordships can entertain no 
doubt that it was a W^ill. Tt contained an 
appointment of executors, and (as has 
alrerdv been pointed out) it w'as executed 
by a testator wlio at it.s date could dispose 
of the property of which ho purported to 
dispose. 

On the Otli Febr\iary 1890 the testator 
completed the adoption of Vcncatakrishna. 
Another moinhor of the coparcenary thus 
entered the joint family, and when the 
testator subsecpiently died, the proiwrty 
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w'aa ancestral property, of which he was 
not at that date competent to disfwse. In 
this sense, and to this extent, the Will of 
(h<; 8th September 1889 became ineffectual. 

On the 21st ]\Iarch 1890 the testator 
exccutod another Will. Tt contains a new' 
appointment of executors. They arc the 
two executors appointed by the Will of the 
Blh Se|)tend)er 1889, and a third. It dis¬ 
closes on its face that t he property of which 
it ))uriH)rts ti> disj)Osc is anc('stral, but 
nevertheles.s purports to dispose of it 
although at this date the testator hq4 
<-oparcencr, and could not dispose of it. 
It contains in Art. (6) a*girt that, in case 
Vencalakrishna shall hapj)en to die at any 
lime, his issues shall enjoy the property. 
It conlaius no words of revwalion of the 
previous Will: is w holly silent as to adop¬ 
tion ; and does not nd'er in any way by 
revocation or otherwise to the clause in 
the Will of the Hlh Sejdember 1889 set 
out above, wliicli gave the widow a con- 
tinger\l power of adoption. 

On the -Ith April 1890 the histator died. 
Tlit> Will of the 8th September 1889 w'as 
not, and the Will of the 21st March 1890 
was, admit led to ])rol)ale,. On the 4th 
.liiiK' 1891 Venealakrishna died. 

!n 1898 the I’lniiiliff in tlu^ ])resenl 
proceedings being the brother of Vencata- 
raii'a and thus reversionary heir to Von- 
eatakrishna in.stitiitcd a suit, and on the 
liOth Xovember 1894 obtained a decree that 
the Will of the gist March .1890 was null 
and void, and inoperative according to 
Hindu Law, This must have meant as 
regards tlio dispo.sal of the ancestral pro¬ 
perty. • 

In this state of facts the widow Subbam¬ 
mal, on the 13fch August 1900, adopted the 
Defendant Tarthasarathi. 

The present suit is one instituted by 
Vencatanaraiyana, as reversionary heir of 
Vcncatakrishna, against Subbammal, the 
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widow, and Parthasarathi, the son adopte<l 
by the widow, for a declaration that his 
adoption was illegal and invalid. 

The A))i)ellaut advanced tv\o conten¬ 
tions (1) that the document of the 8th 
September 1889 was not a Will—with this 
their Ijordships have dealt above—^and (‘2) 
that if it was a Will, it was revoked by the 
Will of 21st of March 1890, and that no 
power existed in the widow in 1900 to 
make an adoption. 

The Ap))ellant rests his ease not u|»on 
any words in the ^^’ill of 1890 revoking the 
W^ill of 1889, for there are none, but ni)on 
such an incoiff-isteney between the two 
Wills as that the pnjvisions of the earlii'r 
Will cannot stand with the exist(*nce of the 
later Will. It has already been ])ointed 
out that the \\'ill of 1689 consists of two 
parts and assuiniug for the moment that 
the contetJtion is well founded as to the 
one part, I'iz., that which effects a disposal 
of the property, it doeh not touch the other 
part, viz., that which gives a power to 
adopt. 

Whether the contention is v\ell founded 
as regards the other jiart, viz., that which 
effects the disposal of the pro}ierly, turns 
n|.xm the ajipiication of the dcKdriiie of de- 
jx'iident relative revocation. This is really 
a question of intention. If by his Will a 
testator gives pro))ei-ty to A, and by codicil 
gives the same property to B, and if in the 
event it turns out that B cannot take, it 
has to be ascertained from the language of 
the testator as found in his testamentary 
documents whether he intended that the 
gift to A should be displaced altogether or 
that it should be displaced only in favour 
of B, and (if B cannot take) the gift to A 
should remain. If, as in T'tipper v. 
Tupper (1), the testator’s language i.s that 
(1) he revokes the gift to A and (2) in lieu 
thereof he gives to B, it may ^'cll be that 

( 1 ) 1 K ftnd J. ew : 69 Eng. Rep. 627 ( 18 S 5 }. 


there is a revocation for all purposes. If, 
as in Quinn v. Butler 02), the donee of a 
power to charge does by hi.s Will charge 
with 4,fK)0/. to !)(' paid to A and 3,0001. to 
be paid to B, (’ and 1.) ecpially, and then 
by codicil revokes the aggregate (|harge of 
7,0001. made by his Will and charges with 
7,0001. for A, the charge in the Will,is no 
itJoid>t gone for all puriMises.. If, as in 
/Irt/i'Cr V. Storii (,3) A takes ab.-olutcly under 
the Will, but under the codicil takes for 
life only with a gift over which fails, and 
there is an ultimate effectual residuary gift, 
it is difficult to find any room for a con¬ 
tention that the gift by Will is not gone 
altogether. But no one of these author¬ 
ities is pertinent to the present case. 
.Mesamlcr v. Kirkpatrick (4), although a 
case upon two dispositions, of which the 
former contained a |)Ower of revocation, 
and not upon two Wills, contains a prin¬ 
ciple applicable in their Ijordships’ opinion 
to the present case, riz., that an alter¬ 
native inconsistent disposition which is not 
valid or effectual in itself does not 
revoke au earlier disposition of the same 
property. 

It is admitted that b\ the \N ill of 1890 
the testator eould not give his ancestral pro¬ 
perties as he pur|H)rt('d to do, but it is 
argued that from tlie fact that he purix)rt- 
ed so to give them there in to be inferred 
an intention that if lu' could not give them 
as he jiiirported to do in 1890 his dispo.si- 
tion in 1889 should nevertheless be re¬ 
voked- and the argument goes beyond this 
to affirm that not only his disiiosition of 
property in 1889 but also the independent 
provision couferring a power to adopt given 
in 188i) is in like manner revoked. Their 
Lordshijjs do not accept either argument 
.as well founded. The effect of that which 

«3) L. R 6 £q 99fi (I668<. * * 

(8) 81 L. T. K. 8. 881; 98 W. R. 147 (1874) 

(4) L. R. 9 H.;t Se. 897 (1874). 
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has taken place is that there are two testa¬ 
mentary instruments. The later must no 
doubt prevail over the earlic'r, but the con- 
tin^^cnt ]U)wer to adopt in the earlier in¬ 
strument is unaffected by anythiiiff in. the 
later. their judjfjnciit it has been 
rif'htly held that on the I3(h Aufiiist 1900 
the widow had the ))ower of a<loption which 
she exercised, and the I’lainliff's case fail^\J^ 

Their Lord.^hips will luunbly advise His 
Majesty that the a|)poal fails and must be 
dismissed with costs. 

Solicitor: Mr. John Juf!.<iclifn for the 
Apf)ellarits. 

Solicitor : Mr. Douglas Grant for the 
Pospondents. 

B. ]>. Appiiral disniissrd with costs. 

[CIVIL APPELLATE JURISDICTION ] 

Appeal from Original Civil 
J UaiSDICTlON. 

No. 23 of 1915. 

' Bilasiram Tiiakursi- 
Sandbrson, C. J. das, Defendant, 

WooDBOFFE, J. Appellant, 

Mookerjee, j. ' V. 

1915, E. A. Gubbay, 

29, November. Plaintiff', Respon- 
^ dent. 

CoiitraH — An,tic’piUo>'i/ breach — Delivery by «n- 
etalmente—Ddmagety aesesement of. 

hi a rase of an anticipatoTy breach 
of contract involving dclivcric,s in several 
inslalmcnis in several months, the. true 
measure of damages would be the sum- 
total of the differences between' the market 
rates at the appointed times for delivery in 
each month and the contract price. 

Per Sanderson , (.J, — [Vhere a contract 
only limited delivery of goods by shipments 
during eerlain months and np specific in- 
sPdments f</r delivery were mentioned : 

Held —That the buyer was not bound to 
accept delivery of the whole lot of the goods 
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either at the beginning or at the end of 
the period limited in the contract. 

Per WooDROEFE, J. — Where a question 
is one of pure fact and there is evidence to 
support the findimj of the Court of first 
instance, it is incumbent on the .Appellant 
to show that the finding is clearly erroneous 
for the .\ppellate Court to reverse that 
finding. 

Per Mookerjee, J. — Where a contract tv 
for delivery of goods by shipments durhvg 
several months, in the absence of an c.i“- 
press agreement to that effect, an agree¬ 
ment to accept delivery,by instalments may 
be inferred from the conduct of the p>:irties 
and the eireumstanees of the case. 

In- the abseme of any indication to the 
Contrary the instalments must be Seemed 
to have been iitiefuied to be distributed 
ruteably over the period appointed, for the 
delirery of the whole quaniiiy of the 
goods . » 

1'lu! suit out of which this apjjeal 
aros(\ was one for damages for breach 
of contract for the sale and jjiirchase 
of a certain tpiantity of Java sugar. 
Mr. Justice Chaudhuri <le(;reed the suit 
in favour id’ the J’laintilf and awarded 
fiim the sum of Ks. 15.2.59-12 by way of 
diiniage.s. Against this judgment the De¬ 
fendant appealed and the only question rais¬ 
ed iu the aiqteal was as to the amount of 
I'amagfes awarded and the principle on 
which the% e^iould have been awarded. 

TJie Plaintiff’ on the 4th June 1914 con¬ 
tracted to purchase from the 1 >efendant 300 
tons of brown Java sugar at Rs. G-0-6 per 
bazir rnaund, the gugar to be “ delivered 
duty paid ex Kidderpore Dock's jetty or 
ghut ” and as iwr cl. 2 of the contract 
" shipments to be made by steamers during 
July to December 1914. Shipment in any 
month may be by one or more steamers." 
and the same clause provide^ a grace of 
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seven days for late shipment, so that taking 
the length of time for the voyage from Java 
to C'alcutta into coijsideration according to 
evidence, the latest day for delivery for any 
month’s shipment vould be about the 19th 
day of the month following, and the con¬ 
tract further provided by its cl* 12 “ that 
the agreement was to be deemed to be and 
to be construed as a separate contract in 
res|)ect of each shipment.” 

On the 10th August 1914 after the 
declaration of war in Buroj)o the Defend¬ 
ant wrote to the Dlaintiff that on account 
of the war no sugar cbuld be shipped from 
Java without effecting insurance on extra 
war rates and asked whether the Plaintiff 
was ])repare«l to pay the extra war in-- 
surance. In r<‘ply the Plaintiff on the 
Pith August wrot(' to say that he was 
prepared to earfy out all and only such 
obligations us were included in the terms 
of the contract. As there* were no pro¬ 
visions for extra, war insuranc'c in the con¬ 
tract itself, the Defendant on the IJtli 
August wrote to the Plaintiff saying that 
unless the Plaintiff gave a definite rejdy 
within two days accejding the I'xtra war 
risk the Defendant would consider the con- 
trjuit as cancelled. In reply the Plaintiff 
challenged the Defendant’s right to cancel 
the contract and later on wrote to ask as 
to when and by what steamer the July 
shipment of the sugar wais to he exi)ected, 
and the Defendant on the 18th August 
wrote to tell the Plaintiff that he the 
Defendant had already cancelled the con¬ 
tract as per his letter of the 13th August. 
The Plaintiff received this letter after 
office hours on the 18th * August and 
treated it as a definite repudiation of the 
contract and on the 19th August demand¬ 
ed from the Defendant the sum of 
Bs. 1,832-14 as damages for breach of 
r contract, in respect of the July shipment 
of 60 tons the last day of delivery for 
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which was on the 19th August and the 
Plaintiff calculated his damages with re¬ 
gard to this on the basis of the difference 
between the market ])rice of similar sugar 
on that day and tlui contract price. The 
Plaintiff tried to ]>urchase the remaining 
250 tons of similar sugar August to De¬ 
cember shipments but only succeeded in 
getting one contract for 50 tons August 
shipment at Bs. 8 per bazar maund on 
the 20th August, and on the 2Gth August 
the Plaintiff filed his suit for damages 
claiming Jts. 15,259-12 assessing his 
damages as follows:—(1) Bs. 1,832-14 
being the difference between the contract 
price and the market price on the 19th 
August the last day for delivery for the 
July shipment; (2) Bs. 2,G85-G being the 
difference between the contract price and 
the purchase ]>rice as to the 50 tons August 
shipment contracted to be purchased ou 
the 20th August; and (3) Ks. 10,741-8 
being the difference betvveeii the contract 
)irice and the maike-t price on the I'.lth 
August (the day of the hveaeb) fur Sep- 
t(‘inl)ei- to December shii);Tients as to Ibe 
remainiug 200 tons which Win at the rate 
of Ks. 8 per ton. 

There was no mention in the contract 
as to the quantity to h(> shipped in any of 
the .six months .lidy to December but the 
Plaintiff construed the contract to mean 
50 tons ])er month and the suit was 
brought and ]iroceed(,'d with on tlwt basis, 
and judgment was givtm in favour of the 
Plaintiff for the amount claimed and 
against this judgment the Defendant 
appealed. 

The judgment of Mr. Justice Chau- 
dhuri which w'as delivered on the 19th 
March 1915 was as follows 

CHAi^Dirnni, J.—The Plaintiff purchas¬ 
ed 300 tons of brown Java sugar from the 
Defendant firm shipm0Q|;s ,July to Decem¬ 
ber, 50 tons each 'Die contract 
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provided an extra •seven da-ys for each 
month’s shipment, that is to say, the July 
shipment could have been made in tlie 
fust week of August and so on. There is 
evidence that the voyage from Java to Cal- 
ciftta direct, lakes 11 days; therefore the 
first shipment was due to arrive about the 
17th or 18th of August 1914. In the 
meantime war had been declared and the 
Defendant firm wrote to the Plaintiff ask¬ 
ing him if he was jirepared to pay extra 
war insurance rate and in the event of his 
not agreeing, whether he would can¬ 
cel the contract. The J’laintiff re- 
I)li('(l that he would abide by the 
terms of his contract. Then on the 
18th August came a letter from the De¬ 
fendant saying that he already cancelled 
tlie contract, although there had been no 
previous cancellation by him. It is quite 
clear that the Defendant’s letter of the 
18th must be taken as his repudiation. 
This letter was receive<l by Gubbay the 
Plaintitf on the 18th August between (5 
and 7 P.\r. when it was too late for him t.) 
take any i-teps that day. The next day he 
W(*nt to the market and tried to purcb.iR • 
ready goods at “ spot price.” The rate 
for the same quality was Ils. 7-6-G rising 
to I^. 7-8. He tried that day and the 
next, to buy forward shipments August to 
December, and managed to get one lot of 
50 tons at Rs. 8 for the August shipment 
The evidence is quite clear that at that 
time there were a large number of buyers 
and very few *seller8. I accept the evi¬ 
dence which has been given by the I’lain- 
tilT with regard to what he did, and the 
rates be was offered. It is supported by 
tb(‘. evidence of Mr, Manessah who is in 
the Sugar Diqiartment of a very large firm 
m Calcutta. He, has produced his books, 
and his evidence entirely supports the 
claim made by the Plaintiff. There was 
unothec witness of the name of Chiman 


Ram on behalf of the Plaintiff. He was 
examined and partially cross-examined. 
He was asked to produce certain books and 
his examination stood over in consequence. 
As he failc/d to appear by the time the rest 
of the evidence was finished, the Plain¬ 
tiff’s counsel asked that his evidence 
should be rejected altogether. The De¬ 
fendant also did not desire that the 
case should stand over for further cross- 
examination. So I am treating that evi¬ 
dence as not given. The defence has been 
three-fold ; (1) The contract was of a 
wagering nature. That defence was 
abandoned. (2) That under the terms of 
the contract the Defendant was entitled 
to claim extra war insurance from the 
Plaintiff, and he not having agreed to pay 
i(, the Defendant was entitled to cancel 
the contract. There is nci supjwrt for this 
from the contract. I do not think the 
Plaintiff could have been justly eal’ed upon 
to pay the extra rate. (3) That having re¬ 
gard to the st itc of the market, it was the 
dutv of the Plaintiff to try and iniuimiKe 
tl'.o lo.-^'H as much as poisible. 1 do not 
think th(' Plaintiff’ could have done more 
than what he did. The market had gone 
up. Sellers were anxious to settle, and a 
large number of settlement contracts were 
entered into in the market. There were 
very few forward sellers, but there was a 
large ii umber of buyers. I think tho 
I^laiutiff is entitled tf> damages on the 
basis daimed in the plaint, namely for the 
July shipment the ” spot price ” for ready 
goods, for the August shipment at Rs. 8 
and also for September to December at the 
same rate. 

With regard to the evidence on behalf 
of the Defendant most of the contracts 
w'ere settlement contracts. Messrs. BalU 
Brothers’ Banian who was exam|||pd said 
that the Balli Brothers were not sehers at 
the rate mentioned by him, He^conld not 
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sav whether they were sellers at Ks. 8 or 
not. He said he did not know. This T 
find difficult to accept. There was 
another witness named hlunna Lai who 
purported to give evidence of an actual 
sale. It is difficult to say from his evi¬ 
dence as to what the nature of that tran¬ 
saction was. It seems to me to have been 
in the nature of a settlement, in which the 
Defendant was concerned. The J^lainiilf 
had not sufficient opjwrtimity to investi¬ 
gate the particulars of that transaction. I 
do not think the rales for settlement con¬ 
tracts in the then condition of the market 
can be treated as thp b 9 ,zar rate. I’eoph* 
settled on tho best terms they could. The 
rate for actual sales ought to he accepted. 
There is no dispute practically about the 
ready rate.* The l^laintiff tried to pur- 
ch.ise against tho other .shipments from 
different sellers^all well-known in the Cal¬ 
cutta, market, and failed to get more favour¬ 
able rates. I ])refer the evidence given on 
his behalf and decree the suit with costs 
on Scale No. II including reserved costs. 

Sir S. P. Sinha (with him Mr. N. N. 
Oupla) for the Appellant, 

Mr. Zorab (with him Mr. Hyam) for th-^ 
Kesiwndent. 

Sir Saiyetidra .—The T^efendant by his 
letter of the 13th August clearly indicated 
his inf(‘ntion of cancelling ti c cu.tr.ict < n 
the 15th August and the. 15th August and 
not the 19th August should be tikjn as 
the date of the breach of the contract. 

The Court of first, instance w as in ('rror 
in treating the contract as ether than one 
entire contract for 300 tons. There i.s 
nothing in the contract to prevent the 
seller from saying that he dould tender the 
whole lot of 300 tons in July shipment. 

rWooDROPFR. J.—This point is not 
taken in the grounds of appeal.] 
Sir^atiyendra .—Ground No. 4 covers 


fSANDBRSON, C. J.—That deals only 
with the date of the breach, you there wiy 
that the 15th, not the 19th Angnst, should 
he taken as tho date of the breach. ] ■ 

Sir Satyendra. — Plaintiff treated the 
letter of the'13th August as a repudiation 
of the whole contract, and IMiiniilT was 
hound to minimise his damages. It was a 
rising market and ho .should not 1 k^ allowed' 
to split up the 300 tons into several .50 tons. 
Tho damages should be assessed on the 
whole 300 tons at the market rate of the 
dav on the date of the breach. This would 
mean a reduction of about lls. 5,000 in 
damages. 

TSanuerson, C. .1.- According to you 
it would not entitle the buyer to say to the 
S-l'cr “ 1 will not take more than 50 tons 
a month ” it the seller cliose to deliv.'V 
tho whole lot of 300 tons either in .hdy or 
in December.”] 

Sir Satyendra. —\'e.s, the contract mere¬ 
ly says shij>ments .July to December. 

f Mookkkjkh, j. —Accoi’ding to you the 
seller might have deferred the itislai- 
nients and delivered the whole quantity of 
the sugar in 1 locemlxu'. | 

Sir Satyendra .—That is so. 

fSANUKRSoN, C. J. —Don't tlie wonls, 
in cl. (*2) and cl. (12t of the contract in¬ 
dicate shipments by ijistjilinents?j 

Sir Sataeiidra.— Ye ^, Uuto is nothing to 
prevent tho ecdler tiooi ship]'i‘'g by instal¬ 
ments. In llniinll \. Laa-rnter (12), the 
contract was for shipinenl ol 4,otX) (|r.s. of 
Ilussian oats ” shipaumts during Febru¬ 
ary ” an l a .shipment of 1,139 qrs. was 
hold t.; be a good shi))ment and the De¬ 
fendant wis held bound to accept it. 

rSANDKusoN, C. J.—^Your argument is 
that Ib-c vendor is entit’ed to ship by in¬ 
stalments in reasonable iquRutities and the 
buyer cannot refuse to accept delivery, 

(iiO iQ. , , ; 
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but that the buyer cannot insist on deli¬ 
very by instalmentsj 
Sir Satyendra .—In a case of anticipatory 
broach of contract such as this, damages 
should be assessed once for all when the 
contract is repudiated. In the case of 
Cayimnius v. Dowkiis Iron Co. (5) 
the contract was for 5,000 to 0,000 tons 
of iron ore to be delivered " during the 
months of June, July, August and Sep- 
teniber,” no .special stipulation was made, 
as to the quantity to be delivered in any 
month and it wa.s held that the contract 
could not be construed to mean delivery 
by equal monthly instalments. 

The damages ought to have been asse.ss- 
ed on the ba.sis of the market rate on the 
15th August and for the whole of the “OO 
tons. 

The Court of first instance did not ap¬ 
preciate the evidence on behalf of the 
Defendant and was wrong in rejecting 
that evidence as to the market rate. 

Mr. 13. C. Mittcr —(on the 29111 Novem¬ 
ber 1915, the second day's hearing) 1 am 
holding Sir S. 1’. Sinha’s brief and I 
desire to be heard on behalf of the A])- 
pellant. 

TSandersox, C. J.—We thoiight the 
junior counsed in the case was to follow 
Sir Satyendra, but wc are reluctant to 
allow a second c-uinsc.d to appear and 
address for a counsel who left Court before 
finishing his argument.] 

Mr. Mitier .—Jiut 1 have since been 
briefed, Sir Satyendra has transferred his 
brief to me. I would be very brief and ask 
for special leave to ])lace a short jKiint 
before your Lordships. 

rHANDERSo.N, C. J.—It is inconvenieiit 
that fresh counsel shoidd be brought in at 
this stage. Wc would give you leave but 
let this not be a precedent.] 

Mr, Mittrr .—It was for the purchaser 

(6) 47 L. J (J. B. 676 (1878^. 


to elect whether he would accept the 
seller’s repudiation of the contract tin the 
15th August, or consider it as still open. 
If the ]>iirchaser elected to treat the con¬ 
tract as broken he must consider the con¬ 
tract broken as on the day when intima¬ 
tion of the repudiation W'as first given and 
not a subsequent date. Johnstortc w. 
Miiliny (13). 

71/r. Zonth for the lio.s])ondetit. 

rSANDERsoN, C. J.—You need not ad¬ 
dress us on the question of construction of 
the contract as to shipments by instal¬ 
ments.] 

Mr. Zor.ib. —Defendant’s letter of the 
13lh August was not a clear renunciation 
of the contract. Tt left him a heus prnc- 
tvtdiu’. The first elc*ar indication of the 
repudiation of the contract was given in 
tlie letter of the 18th August received by 
th? I’laiulitf after oHic(' hyurs and there¬ 
fore the 19th August should be taken as 
the day of the breaeh. 

Tt tlo(is nut matter when the breach 
occurred. The nuiasiire of damages is the 
difference between the contract price and 
the iujirk(;t price on the last day when 
dedivery shoidd have been given. Brown 
V. Mtillvr (lOt, Frost v. Knight (9) and 
llopCT V. Johnson (1). 

As to July sliijuneiit tlie damages 
as cs.sed were on the basis of the difference 
between the contract price and the market 
lii’ice on the day when delivery should have 
been given and that was also the day of 
the breach of the contract. 

As to the August shipment the damages 
are on the basis of the difference between 
the contract tirico and the price actually 
paid or contracted to be paid for a similar 
contract. 

With regard to the remaining four 

li I.. H. 8 C. P.107 (1878). 

(13) 16 Q. B. D. 460, 467 (1886). 

(O) L. K. 7 Eich. Ill (1872). * 

(10) L. B 7 Exoh. 810 (1872). 


* a 
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shipments of 200 tons, we have minimized 
damaf»cs hy assessing them on the basis 
of the difference between the contract 
price and the market price on the day of 
the breach for similar sugar Sciitember 
to December shipments. 

As to market rates this is a (pK^stion 
of fact, and the Court of tirst instance 
.after c^onsideriug all the evidence in the 
ease i)rel’erred the evidence as to those 
rates givesn oir behalf of the Plaintiff and 
the Ai>iK;l!ant has shown no reason for 
upsettiTig tb(i finding of the (^)iirt as to a 
pure <piestion of fact. 

Mr. Mifter xin ri'\Ay. —Wlii.'re t(ucstion 
before tin; Court is otic of inference only, 
Court of fiist. instance is in no betlt'r posi¬ 
tion than till' Court of Appeal. Mnrd- 
(jorncru' tl' V.o., I.d. v. WalUtcc. Jainc.s (14). 

The .hyniMENT ok tub Court was as 
follows :— 

Sandkrson, C. J.— In this case the 
I'lainliff brought his action against the 
Defendants claiming damages lor breach 
of contract. The contract was in res|)ect 
of MOO tons of brown Java sugar, which 
was to bo delivt'red in Calcutta, and the 
contract price was Itupoes six and ])ies six 
per bazitr maund. Tht! goods wei'e to be 
delivered r.v Xidderpore Dock’s jetty or 
ghat, and the shipments ^^■er(! to be made 
by steamers during July to December 1011. 
The date of the contract was the 4th of 
June 1914 and tlie first shipment would 
have to be made in July. But in the con¬ 
tract there was a clause giving the shipper 
seven days’ rnai-gin, so that if he shijipod 
the July shijiment by the 7tli of August, 
it would bo in accordance with the terms 
of the contract. It was given in evidence 
in the course of the case that the length of 
the voyage would be eleven days, but it 
was said on behalf of the Plaintiff that it 

{U) [1S04] A. C. 78 (1903). 
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would be thirteen days, and for the sake 
of this case w§ may take it from eleven 
to thirteen days, so that the first ship¬ 
ment under this contract, namely the July 
shii>ment, if the shipper took the whole 
margin which was allowed to him, that is, 
the first seven days of August, would be 
due to be delivered in Calcutta about the 
18th or 19(h of August. 

Xow, on the 4th of August, as every 
body knows, war was declared, and a letter 
was written a few days afterwards by the 
Defendants in these terms, “We beg to 
intimate to you that owing to the war no 
sugar can be shipped from Java without 
\iar insurance being (.'ffected on payment 
of extra Avar rates. We shall thank you 
to intimate to us if you are prepared to 
lake the sugar on payment of the extra 
A\'ar insurance rates charged therefor. 
I'nloss \\e bear from you within 24 hours 
agreeing to pay the extra Avar insurance 
rates Ave shall take it that you have can¬ 
celled the July to December portions of 
the above contract which has been ready 
for despatch from Java." The answer to 
that from the Plaintiff Avas, “I write to 
inform you that 1 am bound by the con¬ 
tract under Avliich 1 have purchased and 
vou have sold me the sugar and that I am 
prc|>aj't!d to carry out all and only such 
ol)ligations as are included in the terms of 
the contract.” On tho 13th the Defend¬ 
ants ANT'ote “ unk'ss you give us a definite 
reply to Avhether you accept the condition 
Avithiu two days, we shall consider the 
contract as cancelled.” On the 14th 
the Plaintiff replied practically confirming 
Avhat he had already said that he stood 
by his contract. On tho 18th he wrote 
complaining “ that he had not yet receiv¬ 
ed notice of arrival of bis July shipment of 
sugar purchased from the Defendants 
under contract No. 603.” On the 18th 
of Augustj th^ Defendants wrote as 
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follows :—“ With reference to your letter 
of the 14th and 18th instant, we regret 
we cannot add anything now to what we 
wrote to you on the 13th instant. Please 
note that we have already cancelled your 
contract. Purther correspondence with 
regard to the said contract will be use¬ 
less.^ Now, upon that, the first point 
that was raised by the learned Counsel 
for the Defendants was that that was a 
repudiation of the contract and that the 
repudiation took effect on the 15th of 
August basing their argument ujKin the 
letter of the 13th (jf August in 'which they 
said “ unless you give us a definite reply 
to whether you accept the conditions within 
two days we shall consider the contract as 
cancelled.” It has been argued on the 
ixirt of the Plaintiff that that was not a 
definite repudiation and that it gave time 
for further consideration, further corres¬ 
pondence and further negotiations, and if 
the Defendants had chosen to go back 
upon what they said in the letter of the 
13th of August they could have done so. 
I think Ihe Plajntiff is right u|xm that 
point and that tlie letter of the 13th 
August was not a sufliciently definite 
statement of repudiation, and as a matter 
of fact the actually definite repudiation 
was not made until the 18th of August 
1914. That letter of the 18th was deli¬ 
vered between 6 and 7 p.m. of the 18th, 
and I do not think it can be seriously dis¬ 
puted that it w'as too late for the Plaintiff 
to do anything on that day. Therefore, 
the matter stands in this way, that on the 
18th of August the Defendants repudiated 
their contract and definitely told the 
Plaintiff that they wore not prepared to 
carry it out any further. Therefore, there 
. Was a breach of the contract on the part 
of the Defendants, and the question arises 
to wliat damages the Plaintiff was entitled. 

Now, such a question as this in my 


exiierience nearly always gives rise to 
matters which are very difficult to decide, 
and I do not think that this is an excep¬ 
tion in that resiject—it does raise difficulty 
as to the proper measure of damages. 

The first ix>int on this part of the case 
which was raised by the leading Counsel 
for (he Defendants is this: He argued 
IJiat ulthougli the Defendants the sellers 
\\('re entitled to deliver the 300 tons of 
brov\n .lava sugar by instalments by ship- 
UK'iit in each month, from July down to 
J )('e£unl)er, the buyer had not the right to 
demand delivery by such shipments or 
instalments but that tjio pollers if they 
bad chosen could have delivered the whole 
of Iho consignment—the whole of the 
.‘'00 t(jns in August; or, on the other hand, 
li{' eoiild have postjKmed delivery of the 
whole 300 tons until the last month 
siieeified in the contract. . 

• 

In my judgment that is not a correct 
eoustruction to ho put upon this contract— 
it is not in accordance with the terms of 
tlu; contract, nor is it in accordance with 
the <-ommon sense of the matter. I ajii 
of opinion that just as a seller had the 
light to deliver by separate shipments 
spread over the months from July to De¬ 
cember, the buyer in the same way had 
the right to demand delivery of the goods 
during those months from July to ]>ecem- 
her. It would he an .astonishing proposi¬ 
tion from a business |X)int of view that the 
sp 11 (‘ 1 ' could Iiavo delivered bv instalments 
in the way he claimed he had the right 
to do, yet the buyer w’as bound to take the 
whole lot at the beginning of the period 
or at the end of the |wiod. For these 
reasons, I do not thiilk that the first point 
raised by the learned Counsel was a good 
point. 

The next point that was raised by the 
learned Counsel for the Appellant was in 
respect of the July shipment. This 
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learned Judge who tried the case, in asses¬ 
sing- the damages has taken the market 
price for the July shipment to be Bs. 7-6-0, 
and he has deducted from that the con¬ 
tract price, Ks. 6-0-6 pies, and has award¬ 
ed damages upon that basis. It was 
argued by the learned Counsel for the Ap¬ 
pellant that the learned Judge should have 
taken a lower rale than Ks. 7-6 annas 
as the market jirice. I think there was 
sufficient evidence to justify the finding 
of the learned Judge that Its. 7-6-0 was 
the market price in resjiect of the July 
shipment, and*I dt) not think there is suffi¬ 
cient reason for disturbing the learned 
Judge’s judgment upui that i)oint. 

The next point that was raised by Sir 
Satyendra is that in assessing the damages, 
not only ought the July shipment be taken 
at the re^idy rate, but the August shin- 
incnt aUo ought to be taken at the ready 
rate. As I understood him, his ground 
was that inasmuch as the shi| | e". if ho 
luuT liked could have delivered the August 
shipment by tl'c lOth of August, therefore 
th(* market rate for the ready go,;ds (I 
am not sure wladher that is dlie (v.Tre.t 
way of spt'oifying the matter; what T 
mean is the market rate for the gwids 
which could be delivered then), ought to 
be taken in resjxKJt of the August ship¬ 
ment. I do not think that that is a 
Bound contention for the reason that the 
shipi^r was not bound to deliver the 
August shipment until September and 
that until September arrived there would 
have been no breach of contract (apart 
from the repudiation) on the part of the 
seller if he had not delivered the August 
shipment. I, therefore, do not think it 
is correct to say that the learned Judge in 
assessing the damages for the August ship¬ 
ment was .bound to take the ready rate. 

But then comes the matter which I 
thiok is really difficult in this case. That 


is with regard to the shipments other than 
the July shipment. The learned Judge 
has taken the market price as Rs. 8 and * 
he has deducted from that the contract 
price Bs. G-0-6 pies. Now, with the 
greatest deference to the learndd 4^udge 
who tried this case, 1 cannot bring myself 
entirely to agree with that paxi of hi’s judg¬ 
ment which deals with the evidence which 
was given on behalf of the Defendants. 
I'Jie, evidence which was given on behalf 
of the Defendants consisted of the evi- 
di'iice of the representative of Messrs. 
Kalli Brothers, and another gentleman 
wlu)sc name was Munna Lai—I am leav¬ 
ing (/ut the evidence of another witness 
I).'cause both the leaimod Counsel for the 
Appellant have laid no stress upon his 
evidence. 

Now, to my mind, there was evidence 
given which requires very cireful con¬ 
sider itit n. There was first of all the evi¬ 
dence ( f the icpre.sciit itivi; of Messr.';. Balli 
Ihcl evs who jnodueed his mark(*t rate* 
h.-ok wliich was made up in the ordinary 
eoiirse, every (iay at o oMock in the after¬ 
noon and presumably, a gentleman, who 
lepaes-uts triieh a well-known film as 
M('ssrs. Kalli Ihotheis, goes to the market, 
makes up his hook at (he cud of each day, 
is ill a position to know what the market 
Kites were, and the entries are made from 
(lav to day in the ordinary course. 
Speaking for myself I think that is most 
cogent twidence and further, when I com¬ 
pare the entries in that book as far as I 
can. with the entries which were made in 
tie market rate book of Messrs. Sassoon 
& Co., namely with regard to the 16th, 
]71h and 18th August, 1 find that the 
rales which were, entered in Mesers...' 
Sassoon & Co.’s book agree pr^tieaily 
with the rates in Me^rs. Balli 

Brothers’, showing''that 

they are - Un- 
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fortunately Messrs. Sassoon & Co. ’s entries 
with regard to the forward rates did not 
• go beyond the 18th ; but up to the 18th 
they do conform to the entries in Ralli 
Brothers’ book. Then after the 18th 
Mes^s. Ralli Brothers’ entries are in res¬ 
pect of the forward rates for shipments 
from July to December which is the period 
specified in the contract, with which we 
are concerned. Those rates on the 19th 
August were Es. 7-7-0, on the 20th 
August Es. 7-10-0, on the 21st August 
Es. 8-0-0 for ready, and the rate for for¬ 
ward August to December Es. 7-14-0. 
The learned Judge with regard to that 
has simply said this, “ with regard to the 
evidence on behalf of the Defendant most 
of the contracts w-ere settlement con¬ 
tracts.” Well, it may be so; the contract 
to which the witness referred specifically 
may have been a settlement contract, but 
I may point out here that with regard to 
the entries made in the book. Earn 
Coomar Bhakat has said, ” there were 
buyers and sellers in the market for ready 
and forward goods—otherwise there can 
be no rates.” Then the learned Judge 
goes on to say, ” Messrs. Ealli Brothers’ 
Banian who was examined said that 
Ealli Brothers were not sellers at the rate 
mentioned by him. He could not say 
whether they were sellers at Es. 8 or not. 
He said he did not know. This I find 
difficult to accept.” It seems to me, with 
great respect to the learned Judge that 
he has not given sufficient consideration to 
the very cogent evidence which was put 
forward by this representative of Messrs. 
Ealli Brothers in respect of the entries in 
the book. Further than that, there was 
evidence given by a witness called Munna 
Lai who spoke to a particular transaction 
of tlie 19th of August ‘‘ for September to 
December shipment at the price of 
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learned Judge says “ there was another 
witness named Munna Lai who purported 
to give evidence of an actual sale. It is 
difficult to say from his evidence as to what 
the nature of that transaction was. It 
seems to me to have been in the nature of 
a settlement, in which the Defendant was 
concerned.” Now, the evidence was that 
it was not in the nature of a settlement, 
and there was not any ground for the 
statement that Munna Lai and the De- 
fifiidant wen*, connected in some shape or 
form with the transaction. These are the 
grounds for my saying,"wifli great defer¬ 
ence to the learned Judge, that he has not 
given suflicient consideration to the evi¬ 
dence on this point. But the matley doe.s 
not stop there. Su]>posing I am not satis- 
fied that the evidence of the Defendant 
has been sufficiently appreciated^ what is 
the iMJsition ? 1 have got to consider now 
upon the evidence what are the rights of 
the parties, and I think that if I were now 
to proceed upon the evidence which is 
l)cfoT’o me, to assess the damages u[ion a. 
correct basis auu uixm the right principle 
as laid down by the authorities, as far as 
I understand Mr. flitter, I should have 
to come to the conclusion that the Plain¬ 
tiff would be entitled to more damages 
than th(v learned Judge has already award¬ 
ed him, and I will now proceed to say 
why. The principle upon which the 
damages sbpuld bn assessed is this : I am 
reading from a passage in Leake on Con¬ 
tract. 6th Ed., p. 688, which correctly 
stales the law on the* point. ‘ ‘ Where 
there is a contract for the sale and delivery 
of goods at a future* time, or in instai- 
ments at future times, a notice by the 
seller to the buyer of his intention not to 
deliver may be accepted and acted upon 
as an immediate breach, and the buyer is 
prima facie entitled to damages measured 
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price and the market price at the appoint¬ 
ed time or times of delivery, leaving it to 
tho seller to show in niili<'fation that he 
could in the interval have obtained a new' 
contract upon better terms, or if the time 
for delivery has not elapsed when the 
damages are assessed, the future damages 
must be estimated prospectively.” To 
make it ijerhaps a little bit clearer I may 
read Roper v. Johnson (1), where there 
was a contract to deliver coal during cer¬ 
tain months, as in this case, and v\h('re the 
Defendant refused to deliver any coal, and 
the Tlainlitf brought an action for damages 
for this breach. A vvas held that in the 
absenci; of evidence on the part of the 
Defendant that the I’laintiffs could have 
obtained a new contract on such terms as 
to mitigate their loss, the true measiin*. of 
damages was the sum of the differences 
between the dhntract price and the market 
price at the several periods for delivery, 
notwithstanding that the last period had 
not elapsed when the action was brought, 
or when the cause was tried. Therefore, 
I re|)eat that if t had to begin now and 
assess the damages afresh upon the true 
basis, I should have to consider, first of 
all. what was the contract price that was 
fixed by the contract, and I should have 
to ascertain from the evidence what the 
market price was in August, September, 
October, November and December, and 
then to subtract tho contract price from 
the market price at the appointed times of 
delivery in each month, and add the differ- 
ences together, in order to make out the 
total amount of damages. It is in evi¬ 
dence that from August the market was a 
rising market. Then we have the 
evidence that the market price increased 
until it rose to something like Es. 10 
perhaps even more Rs. 10-1 anna. 
Therefore I say that if I bad to begin now 
(1) LB, 8 0. P. 187(1878). 
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to assess the damages again, as far as I 
can see according to the evidence, I should 
have to award to the T’laintiff a larger sum 
than that which Ik- has obtained under the 
judgment of the learned Judge. There¬ 
fore, ultliough 1 cannot say that the judg¬ 
ment which the learned Judge has fjiven 
is good with I'cgard to the way in which 
ha has treated the Defendant’s evidence, 

1 am not in a position to say that the 
Plaintiff ought to be awarded less damage 
than what the learned Judge has given 
him, Jt J had to disturb that judgment, 
I should have to jiroceed to assess the 
damages upon the light princii>le, and ac¬ 
cording to the evidence I should have to 
award tu the I’laintiff more than what he 
has already obtained, and for this reason 
I do not think that it would be right for 
me to disturb the judgment (jf the learned 
Judge. 

1 think this covers all the points which 
have arisen in this apiioal. 

The appeal must, therefore, he dis- 
niisrsed with costs. 

WooDROFi-’E, J.—On the question of the 
market rate we have been asked to say 
that the finding of the learned Judge that 
the rate in August and September to De¬ 
cember was Ks. S is wrong. If the evi¬ 
dence be closely examined it will be. found, 
that the only item which directly bears 
upon the Appellant's argument is that 
which was given by the witness Ram 
Coomur Jihakat the sugar banian of 
Messrs. Ralli Brothers. The question in 
this case is not in my opinion so much the 
issue whether if wo had heard the case 
ourselves we should or should not have 
preferred his evidence to that given on 
behalf of the Plaintiff but whether that 
evidence having been rejected by the 
learned Judge it is by itself sufficient tp 
enable us to hold the judgment on this 
point is errone<nwili^ to the evidence 
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of Bain Coomar Bhakat because the evi¬ 
dence of the witness Norendra Krishna 
was not relied uiwn on behalf of the Ap¬ 
pellant ; and the only other witness is the 
8rd witness Munna Lai. He states that 
on' the 19th August 1914. he jraixihased 
50 fons of September to December ship¬ 
ment at Es. 7-3 from one Janki Das 
Bullabiix. The rate at which that sale 
was effected is different from and lower 
than that given as the market rate on tlic 
same date by the witness Bhakat and is 
a lower rate than that which it is contend¬ 
ed by the 12th ground of appeal should 
have been aw'arded to the Plaintiff. What 
then is the evidence of Bhakat upon which 
the Appellant’s argument rc'sts. He is 
the sugar banian of ^Fessrs. Ralli Brotber.s 
and is certainly an important witness. 
He states that the rate of ready goods on 
the 19th August was Bs. 7-7-0 for forward 
goods deliverable July to December same 
rate, and on the 20th Auguj-t ready goods 
were quoted at Bs. 7-10 and forward for 
the same month at the same rate. Now, 
against this we have it upon the evidence 
of this witness that there was on the 19th 
a sale to Messrs. Shaw Wallace & Co. 
at a rate which was higher than that which 
is stated to be the market rate on the 19th 
August and on the 20th August we have 
a sale to Messrs. Balli Brothers at Bs. 7-8 
which is lower than what was stated to be 
the market rate for the 20th August. We 
further have it that when the witness was 
asked whether if any one wished to pur¬ 
chase from him from the 17th to 20th 
August he would have sold at the rate at 
which he had sold to Messrs. Balli 
Brothers on those dates, he replied that 
he would have sold to Messrs. Balli 
Brothers and' Shaw Wallace & Co., if they 
, l^ished to buy. But he would not sell 
to other buyers at this rate. When he 
was asked at what rate he would hav^ sold 
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hj them he made a somewhat vague state¬ 
ment that the rate w’ould depend upon the 
parties 0-1-0, 0-2-0, 0-3-0 or higher 
' 2 u?cording to the customers, lie was 
further asked whether Messrs. Balli 
Brothers whose baniau he was were pre- 
imred to sell at Es. 8. With regard to 
this he says he did not know he could hot 
say. With regard to this portion of his 
evidence Mr. Justice Chaudhuri finds 
some difficulty in accepting it and speak¬ 
ing for myself, I think, I should have 
found some difficulty considering what 
the iKjsition of tlie witness was, namely, 
he was the baniJin *of !^^esBr8. Ralli 
Brothers and so far as the sugar business 
of Messrs. Balli Brothers Was concerned 
he was in fact the represcatative of 
Mo.-,sia, Balli Brothers. This witness, 
howt'vcr, affords strong corroboration to 
another piece of evidence g^en on behalf 
of the Plaintiff when he states that the 
market went steadily up and that the rate 
upon the day on which he gave evidence 
was as high as Bs. 10-1. Now, the question 
beiorc us on this matter is one of pure 
fact. There is evidence w’hich supports 
the learned Judge’s finding, though it is 
tnie that some of the criticisms which 
have been f)assed on it may be said to be 
W’ell founded. On the oth('r hand I am 
clearly of opinion that it is not sufficient 
to show as it is incumbent on the Appel¬ 
lant to show' that the evidence before us 
is siu h that the finding is so clearly erro¬ 
neous that it should be reversed. 

As regards the question of construction 
of the contract and that it was not in fact 
repudiated until, the 18th of August and 
as regards the rate as regards the July 
shipment I agree with what has been 
said by the Chief Justice. 1 have nothing 
further to add. I agree with him that 
the appeal should be dismissed. 

Mooker-jke, J.—This is an appeal by the 



VoL. XX.] THE CALCUTTA 

Bilasiram Thakursidas V . E. a. Gubbay. 

Defendant in a suit fot damages for 
breach pf a contract, made on the 4th 
June 1914, for delivery of 300 tons of 
brown Java sugar by him to the Plain¬ 
tiff at the rate of Rs, 6-0-6 per maund. 
The contract provided that the shifvments 
would be made by steamers during July 
to December 1914, and that any ship¬ 
ment might be made within seven days 
after the expiry of the particular month. 
After this contract had been made, war 
w*al declared on the -Ith August 1914. Six 
days later, the seller WTote to the buyer 
and asked him to ltpar,the extra war in¬ 
surance. The purchaser replied that he 
was bound by the contract and was pre¬ 
pared to carry out all and only such obli¬ 
gations as vfere included in its terms. The 
resjult of further corresyKindenee was that 
on the 18th August 1914, the seller in¬ 
timated to the purchaser that he had 
definitely cancelled the contract: the 
present suit was thereupon instituted on 
the 2Cth August 1914. The Plaintiff 
claimed damages for the Julj' inslalinont 
at the difference between the market 
rate on the ‘20th August 1914 and the 
contract rate. As regards the August 
instalment, he claimed damages at the 
difference between the forward rate on 
the 20th August 191,4 and the contract 
rate. For the later instalments of Sep¬ 
tember, October, November and Decem¬ 
ber he claimed' damages at the same rate. 
Mr. Justice Chaudhuri has decided the 
claim in full. That decree has been as¬ 
sailed before us substantially on tw'o 
grounds; the first raises the question of 
the true interpretation of the contract; the 
second involves the question of the prin¬ 
ciple on which damages should be assessed. 

In auf^rt of the first ground, it has 
been argued that upon a true construc¬ 
tion df' the. contractj the seller was under 
DO obl^ation to deUyer the goods "by 
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monthly instalments, and that, in fact, 
he W'as at liberty to deliver the goods in 
one instalineut on any date between the 
1st duly and the 31st December 1914. 
This contention is, in my oj>inion entirely 
unfounded, ft is w'ell settled that^ an 
agreement to accept delivery by instal¬ 
ments may, in the absence of an express 
agreement, be inferred from the conduct 
of th(^ parties and circumstances of the 
case. IThoridon Simpson (2), Tarlituj 
V. O'liiordau (.*3) and The Colonial Insu¬ 
rance Co. of Ncic Zealand v. The Adelaide 
Marine Insurance Co. (4).] The contract 
in the present case does not ex])ressly state 
that the goods were to be delivered in 
monthly instalments, much less that the 
instalments were to be of equal quantities. 
But there are indications in two para¬ 
graphs of the instrument, namely, the 
twelfth and the sixteenth, that the partic.s 
contemplate.d delivery in instalments. 

This, however, is not decisive of the 
question wlu'ther the buyer could insist 
uj)on delivery by instalments : that must 
be determined with reference- to the con¬ 
duct of the parties and the circumstances 
of the ease. Now, if we look to the corres¬ 
pondence between the. parties which 
preceded the institution of this suit, we 
find that on the 10th August 1914 the 
seller ri'f..'ri’ed to ‘ ‘ the July and August 
lx)rtions of the contract,” which be stated 
were ready for despatch from Java. On 
the 18th Augtist, the purchaser referred 
to ■” niv July shipment of sugar.” On 
the 19th August the solicitors of the pur- 
cha^r spoke of the 650 tons which should 
have been shipped in July, and there is 
a similar statement in their letter of the 
20th August. The second pjaragraph of 
the plaint states expressly that the 

( 9 ) \ 

(8| 2 L. R. Ir. „ 

(i) 12 L C. ,, 
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fendant had agreed to deliver sugar to the 
Plaintiff in monthly shipments of 50 tons 
each, to be made by steamers during July 
to December 1914. This was not challeng¬ 
ed in the written statement, though T 
do fiot overlook the comprehensive allega¬ 
tion that whatever was not expressly ad¬ 
mitted therein must be deemed to have 
been denied. An examination of the pro¬ 
ceedings before the trial Judge also shows 
that both iiarties proceeded on the assump¬ 
tion that the good.s were to be delivered in 
monthly instalments. It is further plain 
that no business man wou’d read the con¬ 
tract in the way suggested by the Ap¬ 
pellant : it is imix)ssible to believe that 
the parties could have intended that the 
buyer should be entirely at the mercy of 
the seller and that the latter was at liberty 
to de'iver the goods either in one or in 
m.any instalments just as suited his con- 
x'enience. 1 hold, accordingly, that the 
interpretation which the Ajipellant now 
seeks to place uj)on the contract should 
not be accepted. It is further e’ear that 
in the absence of any indications to the 
contrary, fas in Cnlamimis v. Dou'lnis 
Iron Co. (5),! the instalments must be 
deemed to have been int<‘nded to be dis¬ 
tributed rateably over the iieriod appoint¬ 
ed for the delivery of the whole (juantity 
of goods. [Coddingfou v. Palenlogo (0). ] 
In sup])ort of the second ground, which 
treats of the question of the measure of 
damages, the judgment of Mr. Justice 
Chfuidhuri has been criticised on the 
ground that he has not correctly ap))re- 
ciated the. evidence and that he has in fact 
ignored wliat was weighty evidence in 
favour of the Appellant. Our attention 
has been drawn specifically to three points 
in the judgment. First, that it mini¬ 
mizes the effect of the evidence as to the 

{») 47Ti.J.Q B, 876 (187a). 

(fl) L. B. 2 Kuh m, 127 (1M7). 


market rates given by the Defendant, on 
the ground that the evidence related to 
the rates of settlement contracts; it has 
been pointed out that a similar criticism 
may validly be directed against the evi¬ 
dence on bv“half of the TMaintiff which has 
been accepted and has been made the 
foundation of the decision. Secondly, the 
rates for the settlement contracts have 
not been freatsd as relevant evidence : it 
has been pointed out with considerable 
force tliat the rates for settlement coii- 
tra<‘.ts must affect the market rate and 
must, therefore, afford more or less valu¬ 
able evidence relevant to the sulijeet 
under <liscus-ion. Thirdly, the evidence 
of the witness Munna Dal has been dis¬ 
regarded on the ground llmt he*lias s})oken 
of a transaction in wliich the Defendant 
wa.s coru'orned ; it l);»s beey coneed(«l that 
ther.' is no evidence on the re(“f)rd which 
would justify this stateu'cnl. 

If ap[K^ars to me uiion an examination 
of these grounds, as also the entire evi¬ 
dence on the record, that the judgment 
under a))peal is open to valid criticism. 
That howpv(‘r does not justify the conclu¬ 
sion that the decree must be reversed. 
The, question for adjudication is, what is 
the ]ariticiple u])on which damages should 
be assessed. Tf the damages have been 
assessed upon an erroneous principle, the 
judgment cannot stand : but it does not 
foll(A\’ |hat the Appellant is entitled to u 
reduction of the amount specified in tho 
decree’; he must satisfy the Court that on 
the correct principle he is not liable for 
the amount decreed against him. 

The principfe applicable to cases of this 
description may be concisely stated. The 
general, principle is that when the seller 
wrongfully neglects or refuses to deliver 
the goods to the buyer, the buyer may 
maintain an action against the seller for 
non-delivery. The measure of damages 
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is the estimated loss directly resulting 
from the seller’s breach of contrsct. 
Where there is an available market for th(; 
goods in question, the measure of damages 
is primd facie to be ascertained by the 
difference between the contract price and 
the market or current pricv? of the goods 
at the time or times when they should 
have been delivered : the princij)le is 
lucidly stated by liord Atkinson in the 
ease of Wrrthcim v. Chicoutimi Pulp Co. 
(7). “ It is the general intention of the 

law that, in giving damages for brctich of 
contract, the party (!onipluining should, 
so far as it can bi' done by money, be 
placed in the same position as he would 
have been in, if the contract had been 
performed. That is a ruling principle. 
It is a just pj’inciple. The rule which 
prescribes as a measure of damages, the 
ditler?ncc*in market prices at the respec¬ 
tive times above inenlitmed is merely 
designed to aiqily this principle, and as 
stated in one of the An)eriean eases eited : 
I(iranfl Tower Co. v. Phillips (Hi], it 
generally .seenres a coni])lete indemnity to 
the pui’chaser. But it is int'mdcd to secure 
on’y the indemnity. Th"' market value 
is taken, because it is presumed to be the 
true value of the goods to tlu' purchaser. 
In the case of non-delivery, where the 
purchaser does not get the goods he pur¬ 
chased, it is assumed that these would be 
worth to him, if he had them, >.vhat they 
would fetch in the open market; and that, 
if he wanted to get others in their stead, 
he could obtain them in that market at 
that price.” This principle has been ap¬ 
plied to cases in wh^ch there is an agree¬ 
ment to deliver goods in instalments and 
the contrjict is repudiated before the time 
for performance arrives. The leading 
decision on the subject is that in the case 

(7) [ »ii] A. C. SOI, 007 (1010). 

(a, 90 U. S. 471 (1874). 
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of Roper v. Johnson (1) which accords 
with Frost v. Kni(jht (9) and Brown v. 
Muller (10). In that case, the Defend¬ 
ants contracted to sell to the Plaintiffs 
8.000 tons of cod to be taken during the 
months of .May, June, .luly an<J August. 
The riaintiffs having failed to tifke any 
coal in Miy, the Defendants on the 31st 
of that month, wrote to the Plaintiffs to 
consider the conliact cancelled. The 
l-’l.iintifl’s on the next day replied, refusing 
to assent to this, and .sent to take coal 
under the eoritract on the 10th of June, 
when the J defendants jiositivcl.y refused 
delivery. J’he action was commenced on 
the 8rd of Jul.v. These ]U'opositions were 
laid down in the case : prst, that, on the 
authority of Simpson v. Crippin (11), the 
Defendants had no right to rescind the 
contract by reason of the Jdaintilf’s 
default in not sending to take the May 
delivery : sccomlhi, that the Plaintiffs had 
elect!‘d to treat the |)ositive refusal of the 
Defendants on the 10th of June as u 
bierch of the. contract oji that day : thirdly, 
that, in the alrsence of any evidence on 
the pai't of the Defendants that the Plain¬ 
tiffs could have gone into the market and 
obtained another similar contract on such 
terms as would mitigate their loss, the 
nu'asure of damages was th(i sum of the 
difference between the contract price and 
llu‘ market price at the several periods for 
deliverv, a'though the last period fixed 
for deliverv had not arrived when the 
action was brought or the cause tried. 
There is an instructive passsige in the 
judgment of i\Jr. Justice Brett, as he then 
was. to which reference may be made— 
“to entitle a Plaintiff to recover damages 
in an action upon a contract, he most show 
a breach, and that he has sustained 

( 1 ) L. R. 8 Cf r. 187 (1878). 

(8) L. lit (1878). • • 

( 10 ) Biioli 819 (isn). 

{U) 11.1^(187^. 
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damage by reason of that breach. The 
general rule as to damages for a breach 
of a contract is, that the Plaintiff is to 
be compensated for the difference of his 
position from what it would have been if 
the contract had been performed. . . . 

Kow, although the Plaintiff may treat the 
refusal of the Defendant to accept or to 
deliver the goods, before the day for per¬ 
formance, as a breach, it by no means 
follows that the damages are to be the 
difference between the contract price and 
the market price on the day of the breach. 
The election to take advantage of the 
repudiation of the contract goes only to 
the question of breach, and not to the 
question of damages; and when you come 
to estimate the damages it must be by the 
difference betwetm the contract price and 
the market price at the day or days ap¬ 
pointed for performance and not at the 
time of breach. ... It seems to me 
to follow . . . That the Plaintiffs 

here did all they w’ere bound to do when 
they proved what was the difference 
between the contract ])ricc and the market 
price at the several days specified for the 
performance of the contract, and that 
primd .fade that is the proper measure of 
damages : leaving it to the b)efendant to 
show circumstances which could entitle 
him to a mitigation. No such circum¬ 
stances appeared here : there was nothing 
to show that the Plaintiffs ought to have 
or would have gone into the^market—a 
rising rftarket—and obtained a similar 
contract.” In the'case before us, the 
damages have been assessed on a different 
principle, and, as 1 read the authorities, 
on an erroneous principle : the method 
proiNnmdcd by the ApjHjllant is equally 
erroneous. If the damage had been as- 
ses^^d on the correct principle, the evi¬ 
dence shows that the Plaintiff would have 
been entitled to a larger sum. than what 


has been awarded to him. But Mr. 
Mitter has contended that the Court 
should not now consider a case incon¬ 
sistent with that expressly made in the 
plaint. The Appellant, however, cannot 
invito the Court to set aside the judgment 
of the trial Judge and make a decree in „ 
his favour on what the Court considers an 
erroneous basis. Nor can the case be sent 
back, for the remand W'ould be fruitless 
from the }X)int of vienv of the Appellant: 
tli(* result will be that tho Plaintiff will on * 
remand get a larger sum than what has 
been awarded to him. I hold accordingly 
that the decree as'made by Justice Chau- 
dhuri should stand. 

Me.sftrfi. ]{. M. Chatterjee dr Co., Soli¬ 
citors, for the A)>pellant. *■ 

Messrs. Watkins d: Co., Solicitors, for 
the Pesjifmdent. 

Appeal dismissed. 

(CIVIL APPELLATE JURISDICTION.] 

L. P. Arp. No. 67 of 1914. 

Jrnkins, C. J. I Duhoa Charan 
N. R. Chatterjea, J. Chandbr, Plaintiff, 
1915, Appellant, 

Heard, 7,10,13 and * r. 

15, May. The Kharda Com- 
Judgment, pamy, Ld., Defend- 

28, May. j ant.<i. Respondents. 

Second appeal—Onut—Suit hy pureAaaw* Kitefer 
registere t kob «lri agaiuet Ue endant t» poeeemm— 
Pl’mttf, it has4o prove paeeing of eoneuiei'ution— 
Jieeital in deed admitting receipt of coneideratwn, 
value of. 

A Phintiff has to prove his title when a 
Defendant in possession pleads he is only 
a benamdar but he shows a primfi. facie 
title by producing and proving a con- 
veyanee which usually contains a recital ojf 
the receipt of consideration. 

The onm in such a case is on the Defend- 
ant to show non-payment of consithration. 


e 
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The fact that the Defendant is in posses¬ 
sion is an'Hmportnnt element to he taken 
into consideration in determining whether 
the transaction is benami. But there is no 
presumption in favour of benami even 
where the Defendant is in jwssession. 

Where the lower Appellate Court held 
that the Plaintiff’s purchase was benami, 
being influenced by the erroneous view that 
the onus was on the Plaintiff, though it 
relied also on the fact that the Defendant 
*was in possession, the finding was reversed 
in second appeal and the case was sent 
back for re-hearing. 

A recital in a VeeS of sale admitting the 
receipt of consideration is evidence, though 
not conclusive, against the vendor. 

ThiB^vaa an appeal under see. 15 of the 
Letters Patent filed on the ‘2()th June 
1914 against the decree of Mr. Justice 
Coxe, date^ the ‘28th May 1914, passed in 
Appeal from Appcdlate Decree Jso. ‘2959 
of 1911, which had been preferred against 
a decree of Mr. T. W. Kichardson, Dis¬ 
trict Judge of 24-rargaua8, date^l the 80th 
May 1911, reversing a decree of Babu 
Bhagabati Ch. Kundu, Munsif at Sealdah, 
dated the ‘Jlst November 1910. 

The judgment of Coxe, J.. was as 
follows :— 

Coxe, J.—^The Plaintiff in tins case 
obtained a conveyance of certain land from 
one Earn Chandra. Subsequently Earn 
Chandra’s heirs sold it to the Defendant 
Company, who obtained possession. The 
Plaintiff bixjiight this suit, not for recovery 
of the land but for compensation for the 
demolition of a building erected upon it by 
the Company. The sujt was decreed. In 
appeal the learned District Judge held that 
the Munsif has misplaced the burden of 
proof in not requiring the Plaintiff to prove 
the reaiUty of his purchase and that the 
company was in no way bound by any 
statement, in the Plaintiff’s, conveyance. 
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This, view has been attacked before me with 
considerable force by the learned Vakil for 
the J’laintiff-Ap|)elliint. It is urged that 
the burden of proving that the ostensible 
was not the real state of things rested on 
the party who affirmed this and thgt inas¬ 
much as the Defendant Company derived 
title from Earn (’handra they were, under 
sec. 18 of the Evidence Act hound by the 
admission of Earn (.'hamlra in the Plain¬ 
tiff’s conveyance that consideration had 
passed. It appears to me that these con¬ 
siderations have great weight but the view 
ot the learned District Judge is sup]X)rted 
by the case that he (piotes, namely, Bishes- 
wur v. Harbans (3) though that W'as a ease 
in which the succes-sor-in-iutei’est of tho 
jierson making the admission derived title 
through a forced sale. 

But it seems to me that in the present 
case the learned District Judge has gone 
beyond holding that the Plaintiff had failed 
toi prove the genuineness of his purchase 
and has arrived at the ])i)sitive eonelusion 
that the purchase was not genuine, a find¬ 
ing with which this Court cannot interfere. 
The Judge .says-“on the evidence as a 
whole I arrive at the conclusion that the 
sale to the Plaintiff was a colourable sale 
and the transacticju was a benami transac- 
tioji." The finding seems to me in great 
measure to be based on the view which the 
Judge evidently takes that the Plaintiff 
never obtained possession under his pur¬ 
chase and is. in my opinion a conclusive 
finding of fact. 

The aj)peal must therefore be dismissed 
with costs. .:(B V 

[The Plaintift preferred this appeal 
under tho Letters Patent.] 

Bahus /). N. Chuckerbutty and Kali- 
kinkar Chuckerbutty tor the Appellant. 

Mr. S. R. and ]Babu Ambikapada 
Ohowdhury fo| 
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LunGA Chaban Chandbb v. The Khaeda 

The Judgment of the Codet was as 
follows :— 

The Plaintift-Appellatit sued the Defend, 
ant Company for damages for having 
demolished a building, a 21 /80 share of 
which*is alleged by the Plaintiff to have 
been purchased by him from one Kani 
Chandia Banerjee in the name of one Eei)iii 
Behari Haidar on the 10th December 1907. 
The Defendants also purchased the same 
share from the heirs of Ram Cl'.andra on 
the 22nd September 1908. They also 
pur<diased the remaining shares from th-* 
other co-sharers and dismantled the whol^ 
building in October 1908. The defence 
was that the alleged purchase by fhe Plain¬ 
tiff from Ram Chandra was a colourable 
and benami transaction and the Plaintiff 
had not acejuired any title under it. 

The Court of first instance placed the 
burden of proving the benami uiwii the 
Defendants, and decreed the suit, but that 
decree was revcrse<l by the District Judge 
on appeal, and the decree of the District 
Judge was affirmed on Second Apfieal by 
Air. Justice Coxe. The Plaintiff has pre¬ 
ferred this appeal under the Letters 
Patent. 

The learned District Judge was of 
opinion that the Mun if had wrongly plac.>d 
the onus of ])roving benami u])on the De¬ 
fendants. He held that " the burden vva.s 
clear’y upon the IMaintiff to prove the 
reality of the sale to him and the fact that 
consideration had passed from him to Ram 
Chandra,” that had failed to prove the 
8aui(‘, and came to the conclu.sion that the 
sale to the Plaintiff wat^^a colourable and 
benami transaction. 

^ow, the Plaintiff claiitied the property 
under a registered conveyance from Ram 
Chandra through whom the Defendants 
a.so claimed k. The execution of the 
kobah by Ram Chandra has been proved 
and the kobala has been produced by the 


Company, Ld. 

Plaintiff. Apparently a valid transfer was 
effected by the kobala, and the onus there¬ 
fore lay upon the Defendants to show tnat 
it was not a real transfer. 

It is cojitended oJi behalf of the Defend¬ 
ants that the principle is inapplicable to a 
case where the Defendant in possession,, 
sets uj? the [)lca of bowmi. No doubt the 
faet tiiat the Defendants are in possession 
is iti their favour, and is an important 
element to be taken into consideration in 
determining whether the tjansaction is 
benami. But there is no prosum|)tion in 

■'iavour of benami even where the Def.md- 

• • 

ant is in possession. Tn Uman Persad v. 
Gandhiirp .Sinah (D where the Plaintiffs 
.sought to recover possession on the sti’ength 
of certain deeds against the Deferftlanls in 
po.ssession wlio pleaded that the deeds were 
benami, the Judicial Committee observed 
‘‘ It is familiar to us all thaf the system 
of putting property ben'jmi is so extremely 
common in India, that the mere fact of a 
deed being executed itJ proper form and 
apparent'y effecting a valid tiausfer to 
another is not as good evidence of a real 
transfer as it would be in other countries, 
and even a slight cpiantity of evwlence to 
show that it was a sham transaction will 
suffice for the purpose. Still such a 
trarjsfer cannot be consklered as nothing. 
Tie person who impugns its Jipparsnt 
character must show something or other to 
establisJj that it is benami transaction.” 

No dudbt a Plaintiff has to prove his 
title where the Defendant in possession 
pleads that he is only a benamdar, but he 
shows a primd facie title by producing and 
proving his C(mve 5 iance which usually con¬ 
tains a recital of receipt of the considera^ 
tion. In the present case also, the kobala, 
contains an admission by the vendor (Ram 
Chandra) of the receipt of consideration. 
That admission is evidence, though not 

II) 1 1. R. 15 C»l. 20 (22) (1227). 
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coiiclusive, against the Defendants [Fulli 
Bibiy. Bassiruddi (2).] The learned Dis- 
trict*Judge however is of opinion that this 
" case should be distinguished from those 
cases in which' one of the parties to a deed 
denies the truth of a staternent made as 
to the passing of the consideration ’ ’; and 
that the “issue of benami or not hennmi 
turns principally on the question whether 
the Plaintiff has shown that he paid the 
stated consideration to Ram Chandra.’’ 
Bift the .Defendants stand in the same 
IMisition as Ram Chandra, himself through 
whom they claim, ajid ^he non-payment of 
consideration is a matter to be taken into 
account in determining whether the kobala 
was benami. The onus therefore is uj)on 
the ])efendant8 to show the non-payment 
of consideration. 

Ifis contended on behalf of the Defend¬ 
ants that the "learned J)istriot Judge has 
considered the question of possession, and 
upon a considcTation of the whole evidence 
has come to the conclusioji that the kobala 
w'as a benami one, and the same view has 
been taken by Coxe, .1. But it seems to us 
that the conclusion airivcd at has been in¬ 
fluenced by the view taken by the District 
Judge as to the incidence of the burden of 
proof. The question of possession, no 
doubt, is to be taken into consideration, as 
well as other circumstances and probabili- 
f tieis in deciding whether a kobala is a real 
; and bond fide, or merely a benami tran- 
I section, but the learned District Judge ap- 
pears to have arrived at the conclusion that 
the kobala was benami, by placing the onus 
upon the Plaintiff of proving the reality of 
the transaction and the passing of the con¬ 
sideration. 

The judgment of Coxe, J., and the 
decree of the District Judge are according¬ 
ly set aside, and' the case sent back to the 

ta W. n. (F. B.) 85 } 4 B. U K, (F. B.> B* 

{m,. 


.lower Appellate Court for a re-hearing of 
the appeal .according to law. Costs to 
abide the result. 

The Plaintiff complains before us that 
some important evidence which ho want¬ 
ed to adduce for proving payment of con¬ 
sideration to his vendor had been excluded 
by the Courts below. 

It is stated in the kobala of the Plaintiff 
that the consideration was paid by a 
curroncy note for Rupees One thousand, the 
number of which was mentioned in it. 
Tiie Plaintiff statec^n his de|K)sition that 
tio“*^rcw the note from the Commercial 
Bank and ))aid it over to his vendor Ram 
Chandra. After the close of evidence on 
both sid(‘s he applied to the Court to b(< 
allowed to adduce further evidence, but 
the application having been disallowed, the 
J^laintiff applied to withdraw from the suit 
with liberty to bring a fresh suit. The aii- 
plication was grantt'd by the Could, but the 
(jrder was set aside on revision by thii 
Court, and the Munsif was directed to take 
up thi' case at the stage at which the order 
for withdniwal uas made. The Plaintiff 
then apfilied for summons iqKin the Liqui¬ 
dator f)f the Commercial Bank and the 
(’omptroller of Paper Currency to produce 
certain books of their ofiices and it appear.^ 
that cerlain clerks of the said office w’ere 
firesent in Court uith the books required. 
The Defendant objected to the reception 
of further evidence, and the Munsif was of 
opinion that having regard to the order of 
thq High Court the Plaintiff could not be 
allowed to adduce further evidence. We 
think that under ihe o^feumstances the 
Plaintiff ought to We been allowed to 
tender the books in evidence and we direct 
the lower Appellate Court to do so. The 
Defendants also will be entitled to adduce 
evidence relevant to the question. < 

AfpeeU allowed. 
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Appeal from Appellate Deobbb 
No. 1323 OP 1913. 

JoTiRAM Khan, 
Defendant, Appellant, 

V. 

JoNAKi Nath Ghosb 
and another. Plaintiffs, 
Respondents. 

Bengal Tenancy Act (Act VllI of 188S), tee. 1, 
at amended by tec. S of Act IB, C. of 1907 — Land 
in tuburb of Calcutta let oat tn 1898 for 6 yean — 
Lemee holding on till toed in ejectment in 1910 — 
Stunt of lent Of non-occttpaney raiyat —“Town of 
Calcutta,” extention of, ftjr amending Act — Statute 
not declaratory but amending—No retrotfmmve 
operation—Limitation—Sch. Ill, Art. (1) (H)- 
Non occupancy raiyat holding over after tt'm, ij 
holdt on from year to year. 

Defendant on 1.6th December 1898 tooh 
a fire year's lease from Plaintiff of an agri¬ 
cultural holding situated within the pre¬ 
sent Municipal limits of Calcutta hut 
beyond the limits of the town of Calcutta 
as determined by the proclamation of the 
(lopcrnor-General in Council, dated the 
loth September 1794, issued under see. loO 
of statute 38, Geo. Ill, c. 52. Plaintiff 
on 0th November 1910 having sued to eject 
the Defendant, 

Held— That until the Bengal Tenancy 
Amendment Act of 1907 came into force, 
the Bengal Tenancy Act applied to the case 
and Defendant had in consequence acquir¬ 
ed the status of a non-occupancy raiyat 
when the Amendment Act came into force, 
and this status was not affected by the 
provisions of sec. 3 of the Amendment Act 
which gave a new definition of the expres¬ 
sion “ Town of Calcutta ” as used in sec. 
1 of the Bengal Tenancy Act, making it 
co-extensive in area with the present 
municipal limits of Calcutta. 

The explanation added to sub-sec. (3) of 
• *sec. 1 of the Bengal Tenancy Act by sec. 
3 of Act J B. C. of 1907 is an amending 
statute and not merely one of g deolatatory 
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character and cannot therefore he given 
retrospective operation. 

Statutes which are propHrly of a decla¬ 
ratory character have a retrospective liffect. 

But the nature of the statute must be 
determined from its provisions, and the 
mere fact that the expression ” it is declar¬ 
ed" has been used, is by no means con¬ 
clusive as to the true character of the 
Legislation. 

Held —That the suit was barred by Art. 

(J) (a) to Sch. Ill of the Bengal Tenancy 
Act. 

Under the Bengal Tenancy Act there is 
no raiyat who holdy frgm year to year and 
if the tenant is a non-occupancy raiyat wh0'^' 
does not hold under a lease for a term,i^ 
cannot be ejected under the provisions%f S 
(i. (e) of sec. 44. * 

I'his was an appeal from a decisioia of 
H. Walmsley, Esq., District Judge of 
Zilla 'i-l-l’arganas, dated 4th January 1913, 
affirming that of Babu Puma Chandra 
Tiose, Alijiore, dated 14th November 1911. 

The facts of the. cas’ will apfiear from 
the judgment. 

Bab,u Mohini Mohan Chatterjee for the 
Appellant. 

Babus Tarakishore (.'houdhury, Dwarka 
Nath Chakravarty and Satis. Chandra 
Ghatak for the ResiKjndents. 

The Judgment of the Court was as 
follows:— 

This is an appeal by the Defendant in 
a suit for arrears of rent and for ejectment. 

The Defendant was inducted into an agri¬ 
cultural holding on the 16th December 
1898 by the Plaintiffs who granted him RiS 
lease for five yetirs. The holding is situ^Br 
ated within the present Municipal limits 
of Calcutta, but is beyond the jurisdiction 
of the Town of Calcutta as determined by 
the Proclamation of the Govemor-Genepal 
in Council, dated the 10th September 1794 
and issuod und^ sec, 169 of Stat. 88, Geo, 

I'# ' t 


THE CALCUTTA WBBKT.Y NOTES. 


Mooebiube, j. 
Bbachoboft, j. 
1914, 

' 8, Juno. 



CALctTl?^A NOirilfil. 


259 


VoL. jtjt.] 

JoTiRAM Khan d. Jonaki Nath Ghose. 

Ill, c 62 (Rules and Orders of the High quently, no room for contention at tliat 
Court, Ed. Heohle p. 555). On the 9th time that the o])eration of the Bengal 
November 1910 the PlaintifEs commenced Tenancy Act was not excluded in the case 
this .action, not only for the recovery of of land in the suburbs of the “ Tow’u of 
arrears of rent then due but also for eject- Clalciitta.” In 1888, the Calcutta AUini- 
ment of the Defendant on the allegation ciixil Act was passed by the Bengal TjCgis- 
that they had terminated his tenancy by lativo Council, and as a result theroof, lauds 
service of a notice to quit. The suit has which were originally coni])ri8ed in tlij 
been decreed for both rent and ejectment, suburbs of the Town of Calcutta were 
There is now no contest as to the liability brought within the jurisdiction of the 
of Hihe Defendant for the arrears decreed. Corporatujn of Calcutta for Municipal ]iur- 
The only qiiestion in controversy is, }X)seB. It was l^rtUWy this Court in the 
w'hether the PlaintifEs ^are entitled to the Biraj Mohini Dassi v. Gopcnwar 

decree for ejectment. The answer must Mullick (1) that this circumstance did not 
depend on the status of the Defendant. in any way affect the operation of the 
The case for the Plaintiffs is that the Bengal Tenancy Act, that the “Town of 
status of tBe Defendant must be determ in- Calcutta” mentioned in sec. 1 was not 
^ with reference to the provisions of the equivalent to ” Calcutta ” as defined for 
Transfer of Property Act and that he is the purposes of the Calcutta Municipal 
consequently liable to be ejected after Act. 1888, and that, notwithstanding the 
service of the prescribed notice to quit, extension of the limits of Calcutta for 
The case for the Defendant is that his Municipal purposes, the Bengal Tenancy 
tenancy, in its inception was of an agri- Act was applicable to lands situated out- 
cultural holding, that he acquired the status side the limits of the ‘ ‘ Town of Calcutta,' ’ 
of a non-occupancy raiyat under the though included, for Munici]ml purposes, 
Bengal Tenancy Act, and that at the date within the limits of ” Calcutta.” Conse- 
of the commencement of this suit, he was quently, when on the 16th December 1898, 
a non-occupancy raiyat whose tenancy had the Defendant obtained his lease of the 
not been terminated. The Courts below disputed land from the Plaintiffs, ho forth- 
have held that the tenancy of the Defen- with acquired the status of a non-occnpancy 
dant was terminable and has been duly raiyat of an agricultural holding governed 
terminated by service of notice to (piit by the provisions of the Bengal Tenancy 
under the Transfer of Property Act, as the Act. Subseipiently, on the 2‘2nd May 
provisions of the Bengal Tenancy Act bad 1907, the Bengal Legislative Council pass- 
no oiaplication thereto. This view is ed the Bengal Tenancy Amendment Act, 
challenged in this appeal as erroneous. 1907, (Act 1 of 1907), and what we are 
The Bengal Tenancy Act, as framed in called iq>on to consider this appeal, is 
1865, provided in sec, 1 that its provisions the effect, if any, of this li^islation on the , 
were nolyto extend to any land within the status of the Defendant. Sec. 3 of the 
Town of Calcutta. At that time the Muni- Bengal Tenancy Amendment Act, 1907, is 
dpal limits of Calcutta were identical inthese terms :ToJ|ufe-8ec. (3) of sec. 1 
with the limits of the' ‘ Town of Calcutta ^ ’ of the Bengal Tenancy Ad, the following,. 
as defined by the notification of the explanation shall namely, the 

Goverimr-General ip Council datpd the words “The T«W^:,4i^t!otta ” mean, 
S(^teml>6ri794. .There wis‘conse- ( 11 .L./• 
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subject to the exclusion or inclusion of any 
local area by notification under sec. 637 of 
the Calcutta Municipal Act, 1899, the 
area described in Sch. 1 to that Act.” The 
effect of this explanation is to {^ive a'new 
definition of the expn'ssion “ Town of 
(-alcutta ” for the ]nirposes of the J3enfjal 
Tenancy .\ct, namely, to make it ciiui- 
valeut to ” Calcutta ” as detcriuined from 
time to time, for ^Municipal purpo.ses, 
under the Calcutta Municipal Act, 1899. 
The disputed land, j^>||Jjj^‘ady stated, was 
bevond the limits of the “ T()vvn.,ofy 
cutta,” but within the limits of “Calcutta” 
as defined in Sch. I of the Calcutta ^limi- 
cipal Act, 1809. Conse<|Ue.ntly, w'lien the 
Berigal Tenanev .Auiendim nr Act, 1907, 
came into force, th? land cea.sed to be sub¬ 
ject to the oj)eration of tlie Benjjil Tenancy 
Act. To take one illustration. If at any 
time after the Bengal Tenancy Act had 
ce.ised to be apj)!icabl', lb;* land became 
vacant and the lamllords settled a new 
tenant thereon his tenancy would not lx; 
governed by the provisions of the Bengal 
Tenanev Act. J3ut the (jue.stion arises, 
whether the Bengal Tenancy Amendment 
Act, 1907, rctro8|M'ctive'y aficcts the status 
of persons, who, before its connner.ee- 
rnent, hud acquired rights in respect oi th-* 
land; does it destroy such rights, and 
transform a tenant, w'ho had at that time 
the status of an occupancy or a non-occu¬ 
pancy raiyat, into a tenant from y(‘ar to 
year or month t-o month? The Courts 
below have adorned the view that as the 
addition to sub-sec. (3) of sec. 1 of the 
Bengal Tenancy Act is called an ‘ ‘ Expla¬ 
nation,” there was no alteration of the 
law, in other words, that the legislation 
of 1907 was merely declaratory of the law 
^ and might legitimately be given retrospec¬ 
tive operation. This reasoning is, in oui 
opinion, clearly fallacious. It need not be 
disputed that statutes, which are properly 


of a merely declaratory character, have a 
retrospective effect, because, if the statute 
is in its nature declaratory the argument 
that it must not be construed so as tojiake 
away pre-existing rights ceases to be appli¬ 
cable [Aftonuy General v. Theobald (2).] 
But, as was fiointed out by HaJsbury,'* L. 
('., in the case of Uardinij v. The Comntis- 
sioner.'i of Stamps for Queensland (3), the 
nature of the statute must bo determined 
from its provisions ,and the mere fact, that 
the ('.xpression “it is declared “ has been 
used, is by no means conclusive as to the 
true character of tfio fegislation. Tejlttted 
in (be light of this principle, wliat is The 
position in the case before, ns? The addi¬ 
tion to sub-sec. (3) (»f sec. 1 of the Bengal 
Tenanev .\ct is, no <l()ul)t, called an “ '.'X- 
I'lfiuatioji " : but in roalilv it (‘fleets a vital 
•'.Iteration in the law. It ist\orlhy of note 
that the Bengal 'J’enaney Amcmdment Act, 
1:107, is described as an .Act to amend 
the Bengal Tenancy Act, 188.'); it is 
Hot even in terms a declaratory Ad. 
Jt is further i>lain that another addi¬ 
tion which has been made to the same sub¬ 
section of sec. 1 and refers to areas com¬ 
prised within a Mimicipality constituted 
under tlie Bengal Municipal .Act, 1881, 
also (iffects a. fundamental alteration in the 
law. In our opinion, there, is no room for 
serious controversy, that the law was 
materially altered by the legislation of 1907 
and that tlie provisions of sec. 3 cannot be 
given a retros|)ective operation. This view 
is supported to some extent by the pro¬ 
visions of sec. 9, sub-sec. (3), (see sec. 19 
(21 of the Bengal^ Tenancy Act). WeJiold 
accordingly that the status of the Defen¬ 
dant was not affected by the Ijegislation of 
1907, which gave a new definition of the 
expression “Town of Calcutta,” as used 
in sec. 1 of the Bengal Tenancy Act. 

|n 94 (4 B. D. rC7 ( 890). 

£l89ti3 Afp. Cm. 769 at p. 776. v 
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If, then, the statue of the Defendant was 
not affected by the legislation of 1907, what 
ai*e his rights? Under see. tl (e) of the 
Bengal Tenancy Act, he was, as a non- 
occupancy raiyut liable to ejectinent on 
the ground that the term of the lease had 
expired. It is jduin that in cl. (ci the ex¬ 
pression ■' the least! " refers to tlie register¬ 
ed lease under which the non-occupancy 
raiyat had been admitted to occupation of 
>the land. Tlie Defendant v\as admitted to 
occupation of the lajid under a registereil 
lease on the Uith December 1898. Thy, 
term of the leas?! expired on tlie 10th De¬ 
cember 1908, when the Bengal Tenancy 
Act was still in force! in the locality. He 
could, •c.onsfMiuently, have been ejected 
under the provisions of tin' cl. (c) of see. 
-11, which \sas (Ih'd controlled liy sec 4“), 
since repoEled. See. 15 was in these 
terms: “A suit for ejectment on the 
gi'ound of the expiration of the term of a 
Icaae shall not be instituted against a non- 
oecu})ancy raiyat, unless notiei' to quit has 
been served on the raiyat not less than six 
mouths before the expiration of the term 
and shall not bo instituted after six months 
from the expiration of the term." The 
landlords laid thus to satisfy two condi¬ 
tions, if they intended to avail themselves 
of the provisions of sub-sec. (c) of sec. 44. 
They were bound to servo a. notice upon 
the Defendant, not later than the 16th 
June 1.903 and if he did not vacate the land, 
they were bound to commence a suit for 
ejectment against him not later than the 
16th June 1904. This they did not do. 
The Defendant continyed in occupation of 
the holding, and rent was thereafter ad¬ 
mittedly received from him. The Defend, 
ant was thus a non-occuf>aQcy raiyat on the 
22nd May 1907, when the Bengal Tenancy 
Amendment Act came into force; as that 
legislation did not affect his status, he con¬ 
tinued to be a non-occupancy raiyat and 


was such at the date of the suit. Mean¬ 
while, sec. 45 has been repealed by the 
Bengal Tenancy Amendment Act 1907. 
It is a<'eoidiugly argued that the Plaintiffs 
are no longer fettered by the restriction 
previously im|)ose(l by the section %.nd are 
now entitled to proceed to eject the De¬ 
fendant under el. (3) of sec. 44. There is, 
however, an insuix*rable obstacle in their 
way. The. Bengal Tenancy Amendment 
.\ct, 1907, no doubt repealed sec. 45, hut 
it inlnjduceLjjijjiljlglltiame time, a new cl. 
• xU i j'i V * tu the effect that a suit 

to eject a non-occupancy raiyat on the 
ground (4' the expiration of the term of his 
lease must he instituted within six months 
fi'om the (!Xf)iratioii of the term, conse- 
(|iienlly, if the Defendant be still deemed 
lo holfl under the lease of the IGth Decem¬ 
ber 1898, the term of the lease expired on 
the Ibtli Deci'mber 1903, and at the date 
of the commenceiiient of this suit, a period 
much longer than six months had expired. 
On the other hand, if it be contended that 
tlic Defendant no longer holds under the 
leas(! ol' the 10th December 1898, he can- 
Jiot he t'jected on the ground that the term 
of his lease has expired. It has finally been 
argued lliat after the expiry of the lease of 
the 10th December 1898, the Defendant 
became a tenant from year to year, and, 
that consecpiently at the end of any year, 
he may b(! deemed a non-occupancy raiyat 
j he torui of ^vho8e lease has expired. This 
is entirely fallacious. Under the Bengal 
Tenancy Act, there is no raiyat who holds 
from year lo year, and if the tenant is a 
non-occupancy raiyat who does not hold 
under a lease for a term, he cannot be 
ejected under the provisions of cl. (c) of 
sec. 44. Erom every possible point of 
view, it is plain that the tenancy of the 
Defendant has not been legally terminated 
by service of to quit, and tbe claim 
for ejectment mQl^ faH. 
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■It has been ingeniously argued, as a last latino to documents in respect of the same 
resort, that the Plaintiffs are entitled to property. There was no evidence connect- 
elect the Defendant under cl. (d) of sec. 44, in(j the present accused with the makers of 
which provides that a non-occupancy raiyat these forgeries. 

shall be liable to ejectment on the ground Held —That the evidence was wholly 

that he'has failed to pay an arrear of rent, inadmissible. 


The obvious answer is, that this was not 
the foundation of his claim in the plaint. 
If such a claim had been put forward, it 
could have been made only in acxx)rdance 
with the provisions of sub-sec. (1) of sec. 
66, and to the decreAMMlj^i^Q^ 
framed, the provisions of 
sec. 66 w’ould have applied. Wc need not 
however, deal with this aspect of the case 
in detail, because the.claim was based only 
on cl. (e) of sec. 44. 

The result is that this appeal is allowed, 
and the decree of the District Judge set 
aside in so far as it entitles the Plaintiff.s 
to eject the Defendant. The Appellant 
will have his costs both in this Court and 
in the Court of the District Judge, and 
each party will pay his own costs in the 
Court of first instance. 

Appeal allowed. 

COSXmNAL APPELLATE JnEIBDIOTlOE ] 
App. No. 783 of 1916. 

Holmwood, J. \ Krishna. Qovinda Pal, 
Mullioe, J. Appellant, 

1915, e. 

7, December. ] Kino>Eiipbbob. 

Itulian P«mI Cods (Ae< XL V of I860), $«e$ ipi, 
^86—Using a forged dooument—liere filing of a 
copy of vth'oh origirutl forged, if equivalent to user 
—Proof of timilar other forgeries, when proper. 

The accused was convicted under sec. 
471 read with sec. 466, I. P. C., far filing 
in a proceeding under sec. 107, Cr. P, 0., 
a copy of a registered lease taken out from 
the Registration Office it being alleged that 
thf transcript in the Registration Office 
was itself a forged interpolation. Evi¬ 
dence was adduced of a number of other 
registration books containing forgeries re- 


Thai a .series of transactions which'are 
not the offence charged cart only be used as 
evidence of the intention of the person who 
forged th'i document and not ns evidence 
of forgeries. 

That it is extremely doubtful whether 
Th e mere filing of a copy, cf which the ori¬ 
ginal is alleged to be a forgery, is user of d 
forged document. 

This was an appeal preferred ^n the 
lith September lOl.*) against the.order of 
l\[r. F. W. Ward, Sessions .fudge of 
Tipperah, datefl the ‘2‘2nd Jid’^ 1916. 

The material facts will appear from the 
judgment. 

Mr. P. L. Roy, and Rabus Monmotha 
Nath Mukherjee, Bepin Chandra Bose 
and Upendra Kumar Roy for the Ap¬ 
pellant. 

Mr. Mouter, Babu Manindra Nath 
Bancrjce and Muhammad A. K. Fazlul 
Hug for the Crown. 

The Judgment of the Court was as 
follows:— 

Holmwood, J. —This is an appeal from 
the judgment and sentence of the learned 
SessioiU' Judge of Tij)perah who agreeing 
with ihe Assessors found the Appellant 
Krishna Gobinda Pal guilty of an offence 
under sec. 471 read with sec. 466, I. P* 
('.. and sentenced him to five years’ rigi^ 
ous inijmsonment. 

It appears that a document of the year 
1862 was entered in the Begister book of 
the l^gistration Oftice at Comilla, Vpl. 1, 
Book 3, purporting to be a mokurari lease 
for 60 years in favour of the grandfather of 
the accused Girish Chandra Boy, whoobaa 
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been acquitted, coupled with an agreement 
to make the lease permanent on the expiry 
of 60 years, that is, from the year 1319. 

A copy of this document was obtained from 
the Eegistration Office and filed in a pro¬ 
ceeding under sec. 107, Cr. P. C'. \N’e do 
not know what the meaning of the filiii" 
the document in such a proceeding in, but 
the evidence which is very conflicting 
comes from persons who were, called inx)n 
to show cause in the 107 proceedings on 
’the other side to the effect that they saw 
the Appellant put this bit of paper on the 
table in front ot^th^peshhar. The Magis?' 
trate’s record would show that the witness 
Bam Kanai who is now dead produced the 
document in the witness box and proved 
it, and the Magistrate says, in a note in the 
middle of this evidence that the document 
w'as filed and established, the accuKcd him¬ 
self who was a w itness stated to the Magis¬ 
trate that thei’e wa.s such a do'cument in 
the possession of his master Giri.«h Chan¬ 
dra Boy, and he shortly dcs'cribed its con¬ 
tents and he said it had 1 octi filed. But 
he did not say that he filed it hintself, 
although there was no )K)s.sibte reasem why 
he should not have said so, as at tlial time 
iithere was no question as to tin* genuine¬ 
ness of the <locument. He also siys that 
he first came tfo know of the e.Kistence of 
this lease for 60 years, eleven years ago. 
He does not set up any case that the ori¬ 
ginal lease was a permanent kaemi lease, 
and he gives a perfectly true accoiint of the 
document as it appeafs iri the Begister in 
the Eegistration Office. 

The learned Judge has come to the con- 
elusion that the transenpt in the Eegistra- 
tion Office is itself a forged interpolation 
made after the year 1910 and in proof of 
this he adduces the evidence of a number 
of other Begistration books in which there 
are what he calls obvious forgeries, and 
theae apparei^ty refer to i^iocumente relat¬ 


ing to the same property. But we need 
hardly iKjint out that a series of similar 
transactions which are not the offence 
charged can only be used as evidence of 
the intention of the person who forged 
the document and not as evidence of 
forgery. 

Tt cannot cencoivahly be used as evi- 
(Ipi)c(' that the i)resent accused in the year 
I'dl'J tis.’d th<' coi>y of a forged document 
Isiiowing it to be forged. Who the i>eople 
wei'c who if 

they; and for what purpose 

forged them is not necessarily known 
to the accu-sed, and there is absolutely no 
evidence connecting the present accused 
with them. We have therefore altogether 
excluded this evidence. 

The learned Judge then rightly sots him¬ 
self to determine four questions, the first, 
was the document of which J^x, 38 is a 
certified copy forged; sccoudUj, did either 
of the accused know it to be forged ; thirdly , 
did either of the accused use it as genuine; 
and fourthly, did they <1o so fraudulently 
or dishonestly. 

At the outset we find ourselves iii entire 
disagreement with the learned Judge as 
to the factum of forgeiy. The learned 
Judge' appears to have misdirected himself 
hv reason of his not observing that the 
salient clause of the document is contain¬ 
ed in its very first paragraph. He was 
under the impression that the document 
was throughout a temporary lease and that 
at tlio very end of it a clause had been in¬ 
terpolated transforming it into a permar 
nent lease. He considers that this is not 
only inconsistent but must have been in¬ 
tentionally dona with intent to commit 
fraud. He says, “ tjje lease if it is what the 
prosecution says it originally wa« is a pg?- 
fectly straightfor^a^ document that mj 
intelligent an 

nary teipporM^' •» 
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year 1318. The leas© as it exists now 
however appears to contain a contradiction 
in terms. To the average layman it is 
quite meaningless. It is only a trained 
lawyer who could say what its legal effect 
would ^actually bo. No doubt important 
documents are occasionally drawn up in 
ambiguous language but fortunately that 
is very lare. Other things being equp.1 
therefore the internal evidence is enor¬ 
mously in favour of the prosecution,’’ Put 
he has omittC^'l'. "''*’<‘^.t.h at at the very 
beginning of the docuuiem?;'^'^..^ ^ha^^^ 
said, it is stated that tliis is a tem])orary 
lease for 50 years up to the year 1318, and 
that from the year 1319 temporary lease 
will be given, that is to say, it i.s a lease 
for a term with an agreement to give a 
permanent lease at the emd of it. Whether 
that would be enforcible wilhf)ut a further 
document we are not concerned to say, 
But the intention of the parties is certainly 
perfectly clear atul there is nothing mean¬ 
ingless about the document if it is read as a 
whole. 

But the great difficulty about holding it 
to be a forgery is this that on the [)rosecii- 
tion theory it cannot have been forged 
till after the year 1910, and anybody look¬ 
ing at the book of the Kegistration Office 
which we have before us could not fail to 
be convinced that this transcript was en¬ 
grossed many many years ago; that the ink 
as well as the paper on which it is written 
is just as old as the earlier part of the book 
which is admittedly genuine. It appears 
to lib to be absurd to say that people sat 
down in 1912 to write on that paper over 
50 years old, that they manufactured faded 
ink which also appears to be of equal age 
and succeeded in making a perfect tran- 
gcjnpt without any sign of ink running or 
sinking through the pajier or any of the 
usual traces of modern forgery. Moreover 
it is still more difficult to believe that they 


got the Bub-'Registrar of 1862 out of his 
grave and made him sign bis name in the 
book. Tliere is not the faintest suspicion 
so fur as we can see that the Sub-Regis¬ 
trar’s signatures on these numerous alleged 
foi’ged documents arc not absolutely 
genuine. They are certainly written J>y 
the same hand as made all the earlier 
entries. The writing is very character¬ 
istic. J’hcre is no attempt to make a co})y 
of it. The signatures are not farsimilics, 
I)iit they arc all of the same character as 
that of the admitted signature, and we 
can have no doubt tha4 tlney are genuine. 

Tliat being so, the whole case falls to 
the ground, though we may in justice to 
the accu.'^ed say that we are equally able 
to hold that there is no evidence worthy 
of the name to show that he made use of 
thi.s do'ciiment or that he had ai^^v dishonest 
intenthm ,or that lu' h id any idea that th • 
original was a forgery. It is also extreme¬ 
ly doubtful wJudlier (he mere filing of a 
copy is user of a forged document. The 
copy itself is eertaiiily not a forged docu¬ 
ment and the <-onditioiis in which it has 
been held that the user of a citfiy amounts 
to an offence iji the cases of Queen v. 
Nujtim AU. f 1) and Kniperor v. Mulai SinglP 
(2), are clearly distingnisl^able from this 
ca.se, inasmuch as they were cases where 
the offender used the copy knowing or 
having reason to believe that the entries 
in the original documents were forgeries,’ 
and jidending to'use them for fraudulent 
purposes. On every jxiint that is neces¬ 
sary to establish the charge we are able to 
find in the Appellant’s favour. ^« 

Wp accordingly ftet aside the convicttqn 
and sentence and direct the acquittal and 
release of the accused. 

:\ruLLiCK, J.—I agree. 

Appeal allowed. 

(1) 6 W.JR. (Cr.)4l (1806). 

(9) I. L. K 29 All. 402 (1006). 
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REPOf^rS ^jSi€ Index). 


The Governor General elect, a lawyer. 

The appointment of Jjord Chelmsford as 
1. Viceroy and. Governor General of India is of 
I speciai interest to lawyers. We believe that 
r this is the first time that one who has }>ractised 
in the'Law Courts as a barrister has been ap- 
I Jointed to the Viceroyalty in India. The 
“ Governor General elect has the re|)utatiou of 
beiiyj an erudite lawyer. He took first class 
honours in law at the Oxford L’nivorsity and 
obtained there a fellowship of the All-Souls 
College. He is known to have kept u[) his legal 
studies even now. He also comes from a dis¬ 
tinguished legal family being the grandson 
of Lord (Chancellor (’helra.sford (Thesiger). 
He was evidently appointed Governor of 
Queensland and New South Wale.s, in 
succt'-ssion, because,when these (’olonies were 
framing an autonomous constitution for 
themselves, he was considered as the right 
person who could not only give proj)er advice 
to them in this behalf but could also safeguard 
the Imj)erial interests of Great Hritain. 
When the Prime Minister jof‘ His Majesty the 
King 18 a distinguished barrister, it is nothing 
o«t of the way to have a barrister and a 
^ lawyer for Governor General. Lord 
(melmsford copies out to India with experience 
of the constitution and administration of the 
self-goyerning colonies and latterly he has been 
^uiring both military and financial experience. 
He IS a mail of Bound and all-mund educa¬ 
tion and for a man bf his type all that is needed 
» make a suocesirful administrator is sympathy, 
itrength. bmadth of view, devotion to duty and 


an t’vc to economy in the civil administration 
in these critical times. 

Mr. P. L, Roy as Additional LegalRemops^ 
brancer. 

We Roy. Bar.- 

^ 'iA*b*’1)een uppointod Additional Legal 

'^‘iierrtiombrancer to the Government oi* Bengal. 
His duties will evidently be similar to those of 
th(* Director of Puldic Prosecutions in England. 
^Ir. Roy is a tjriminal lawyer of mature ex¬ 
perience and \yc are sure that his services as an 
adviser in criminal jirosecutioiis will be emi¬ 
nently useful to Government. ^Ir. Roy has 
always been known to possess the fine instincts 
of a gentleman. While he has Ixam always 
kind and considerate in his dealings with men, 
at the simie time he combines in him firmness, 
a> strong sense of duty and sound judgment. 

\\ e, feel no hesitation in saying that no better 
selection could have, been made for the respon¬ 
sible duties with which he will he entrusted. 


Necessity for a Director of Public Prosecii* 
tions. 

AVe also congratulate the. Government on 
having created this otFico even at the tims 
of ihe jtresent financial stress. It is not un¬ 
likely that this new office may result in the cur¬ 
tailment of h*gal exf)enditure of the Govern¬ 
ment of Bengal which has gone up considerably 
in recent years (no doubt, through extraordt- 
iiarv causes) by judicious advice and directions 
in conducting such prosecutions. The inordi¬ 
nate length of some public trials have elicited 
from time to time adverse comment both from 
the Bench and the public press. It cannot be 
denied that absence of proper legal advice often 
contributes to the prolongation of trials, which 
mean so much nior© expense to (Government 
and hardship to tb© accused. The investigat¬ 
ing officers, not unjike.private complainants, are 
often over-confi^ei^, about their Cases. Officers 
in charge collect informations 

;^^ • ' ,'AS ' ■ 
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from various sources and unless these are 
checked, compared, sifted and co-ordinated by a 
capable lawyer and directions given by him as to 
who may be successfully prosecuted and on 
what charges, witnesses may be called at ran¬ 
dom and a lot of irrelevant evidence offered. 


Keckless joinder of charges such as that of 
general conspiracy, when a conviction may be 
more sfieedily secured for the offences com¬ 
mitted or abetted, often result, as we have 
tried to show in these columns, in waste of 
public money and funds. The same may be 
. the case when one or more accused persons are 
+bp,ir trial on mere suspicion or on the 
off chance Y)i^V,*’“‘‘^’"‘^ conviction with others 

against whom The moral 

effect of the failure of the case*Yt&»« ^|t su ch 
])ersons is the very opixisite of what is oeSff^nT 
I'or all these reasons we welcome the appoint- 
numt and feel confident that it will prove a 
source of benefit alike to the Government and 
the peo})le. In conclusion we may mention 
that the suggestion for a Director of Public Pro¬ 
secutions came from the English Bench. Lord 
Chief Ju.stice Cockburn in the course of his 
charge to the jury in a cons]>iracy trial observ¬ 
ed ; " the whole course of the case has confirm¬ 
ed me in the opinion 1 liave long entertained 
as to the necessity for a public prosecutor, to 
conduct and 1o control }iul)lic prosecutions.” 
From experience it has been found that the 
‘duties of conducting and controlling public 
pro.secution cannot with advantage be combin¬ 
ed in the same person and the Director in 
England only advises and controls public prose¬ 
cutions. The Additional Legal Remembrancer 
here also will have nothing to do with the con¬ 
ducting of eases in Court but will similarly 
advise and control. 


(‘RIM IK M i CONSPIRACY. 

When c’irAR(iK ixdku sec. P20B, 1. P. C., may 

BE JOINED WITH OFFENCES COMMITTED. 

Apart from the objections advanced by Lord 
Chief Justice Cockburn in II. v. Boulton (12 
^ • y- noticed ])y us in our previous 
article, it niav he shown from .a general con¬ 
sideration of the scheme of the Indian Penal 
Code that whcui offences an? committed even by 
conspifiicy. the new secs. 120A and 120B need 
not and ought not to he brought into requisition 
except in the class of cases noticed by us below. 
t 11 ^*'*^*^ Code provides for the punishtnent 

of all offcnce.s when committed and their abet- 
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inent in the same manner as if the offence bad 
been committed by the abettor. 

If an offence i>iinishable under the Indian 
Penal Code has been committed, it is needless to 
say that th(? pro|>er course is to establish the 
charge by evwience and, if proved, jHinish the 
accused according to such law. 

No advantage is to be trained by prosecuting 
for an offence which has been committed under 
a charge of consjiiracy, under secs. 120A and 
120B, 1. P. C., even if it were pcrnii(i(|sible to- 
do so. - *, 

For, in a charge of conspiracy it would n(»l 
be enough to give evidence of the commis.sioii 
of an offence or its abetment but vtuicnco 
must be (jivcu of crimina! rombimition (norve- 
oicnt) for thr purpose of the <‘ommis,s-iou of tlm 
('rime. 

When the evidi'iice of (i^frcevieul or rrtmival 
combination fails the charge of eonspiracy fails. 

The English Judges hive invari.ihly held 
that (ivideiice of conspiracy must go to estab¬ 
lish preconcert. See the concluding 'incs of Jjord 
Coleridge's charge to the jury in It. v. Murphy, 
H C. and P. 21)7. INlr. Jiislice Woodroffe in his 
Commentarv of see. 10, Evirleiice Act. says 
that preconcert must he provcit uihUt that sec¬ 
tion. 5th Ed. p. 155 top. 

It follows that to establish that an offence has 
beeti committed in pursuance of a <*onspiracy, 
it is not enough to bring home to the alleged 
offenders the offence committed hut also pre¬ 
concert in restiecl of the same. This may he 
done in terms of the Evidence .\<-t by furnishing 
evidence of things done, ,vuid, or terilten since 
the first formation of the intention by one and 
maturing the intention into common inlenthm 
(see sec. 10, Evidence Act), i.e., an agreemt'nt.. 
So Sir John \\ oodrollt' says that see, 10 is 
hardly a rule of evideni’c and lays down practi¬ 
cally the siih.stantive law of consDiracy. see 
Evidence Act, p. 1.5.‘l. 

Wh/>n an off(>nee is committed it may he 
estahh bed by proof of the transaction and 
conn«?cting the accused with it. But in a case 
of conspiracy a mass of evidence as to antia- 
codent conduct has to he given. 

Thus it follows that it is much more*'difficiilt 
to prove that a crime has beim committed in 
pursuance of a conspiracy than that an offence 
has been committed by certain persons. 

It may be asked what advantage is gained by 
bringing in a mass of evidence of ant(H;edenf 
conduct in connection with evidence of the 
commission of an offence? 

Su])pasing it can be established afteij.all by such 
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evideiuse that au offence has befen committed 
in pursuance of a conspiracy what does the 
j)rosecution gain when all the accused charged 
are before the Court and may be proceeded 
against a^ abettors? 

The punishment cannot be any higher than 
that for the offence committed. Why then 
waste public time and money and harass the 
accused and punish them by putting them to 
<'normoii8 costs? 

6o what Lord Chief J ustice Cockburn riglilly 
cowieiuned is not only contrary to law and 
justice but is contrary to common sense. 

ft is therefore only fair to assume that tlie 
Indian Jjegislature ncvc'r contcmjdaled that 
offence# when committed should be indirectly 
prosecuted on a charge of conspira<\v, ujuler 
the new secs. i‘J0.\ and I’iOll of the Indian 
I’enal Code. • • 

The object of sec. I’iOA is not to overlap the 
provi.sion of Indian Criminal Law for the 
punishment of offences commitletl and .sutli- 
ciently provided for in the Code, but only to 
supplement and thus to punish combinations 
to commit offences or illegal acts or even lawful 
acts by illegal nie^us. 

It is doubtful whether these* sections may be 
put into operation when a series of offence's 
have been ee)umjitted with which individuals 
cannot be ceennecteel except by overt acts which 
to show that they have* been committed by 
them in pursuance of a ce)nspiracy which can be 
proved. liut even tlu*n such cases would fa'l 
within the scope of .se'cs. 107, 108 and 1(K) of the 
Indian Penal Code. The ca.se of Kali Mutida, 
I. L. R. *28 Cal. 797 shows that offence's eeun- 
rnitteel in pursuance of a conspiracy or Jibet- 
nients by cons})iracy were jumishuble* even 
before 101.3, uneier the IVnal Code. 

Bnt the sce)pe of the law of conspiracy has 
been enlarged by sec. 1‘20A in the fedlowing 
niaiiner. In the first place if a f)lot has been 
formed for committing an offence, and if ce^noert 
O) agreement for the purpose may be ])roved, 
notovert act or any other offence need be proved. 
Tt also brings within it cases where a crime is 
contemplated or an offence oj series of offences 
have been committed by a number of persons 
but which cannot be brought home to them or at 
any rate to all of them and yet there is sufficient 
and satisfactory evidence that these offences 
have been planned by common concert by some 
and others have joined , the conspiracy at its 
inception or at a subsequent period. Then 
charges i^i^ay be framed for the substantive 


off(*nces read with sec. 109 and a count under 
secs. 120A and 1‘20B may be added. 

Some sim])le illustrations may serve to ex¬ 
plain this (I) Take the case where the prose¬ 
cution can prove that A, B, C, D have conspired 
to comniit tlu'ft. 

They find evidence that A has committed 
thefti and B has abetted A. But they cannot 
prove that C and 1) have actually taken any 
part in the commission of the theft. If they 
have proved cons])iracy between them all to 
conniiit thefts generally (’ and J) may be con- ■ 
vic.ted under se<*. 1'20B, 1. P. C., and A and B 
for theft and conspiracy, though tlu* sentences 
must he one and the same under both counts. 

Next take the ciise where there 
A and hav(* cons pir ejij,. Vs want¬ 
ing that of the con- 

- 

If the ,prt)seciition can show* that certain 
offences have been committed in pursuance of 
the consjuracy and it is also shown that C is 
connected with one* and D is connected with 
the other ofl’ence, that wojdd estaldish that C 
and I) are aLo members of the cons]>iracy. 

If and B have not committed any offence 
beyond forming the plot they would be equally 
punishable along with C and I) on a charge of 
alx'lnient hv cons]>iracy under sec. 109 and a 
charge under sec. 1’20B may he added but con¬ 
viction cannot be had under both counts. 

By way of a more specific examyile take the 
case where A and B an* receivers of .stolen pro- 
l>erly and it is provable that A and B entered 
into agreement with (' and I), certain thieves, 
that tht'v would juirchase or dis|>ose of such 
stoh'Ti articles as tlic latter may bring to them. 
But A and B are not privy to anv thefts com- 
n'itlcd bv (' and P. Further that the offence 
of receiving has not been actually committed 
<u* is not prov'able. But the plot or the agree¬ 
ment as above is jirovable. Here A and B may 
I'p charged along with C and D under sec. 120B, 
T. P. C. 

Thus it is in cases where the prosecu¬ 
tion is in a yxisitioTi to show preconcert, plot, 
combination or agreement for a criminal pur¬ 
pose, yot cannot connect the accused with any 
offence, that the proper course is to charge them 
for the criminal combination or conspiracy 
under soc. 1‘20B, I. P. C, 

That there is a plot or criminal combination 
mav he proved either by direct or circumstantial 
evidence. 
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CONTRACTS—DEFENCES: FRAUD. 

Misstatement op Pbinoipal’s Minimum Sell¬ 
ing Price by Agent Authorized to Retain 
Whole Surplus. 


A broker, atithorized to sell certain land at 
$1‘2,01X) or any higher price and retain the 
whole surplus, stated to the buyer that the land 
could not bo bought for less than $12,500. 
Later, linger pretence of having seen the owner 
at the defendant’s request, he declared that the. 
owner would take no smaller sum. He now 


sues on a cheek for $500 given by the buyer to 
complete jmyment for the land at that price 
and the buyer pleads fraud. Held, tliat tla; 

recover. Arouowitz v. Woollard, 


152 (ApP- 

Courts have seller’s talk as 

immaterial, or expres.sing opini6h**iJ,'^v^/i.,.j>r,4iiiiit 


hold the buyer to a standard of care. Page v. 


Parker, 43 N. H. 363; Mooney v. Miller, 102 
Mass. 217; Graffenstein v. Kpstein d Co., 23 
Kan 443. See 2 Kent Com. 486. The over¬ 


working of these methods of ap))roaching the 
problem has been criticised. See 8 Habv. L. 
Rev. 63 : 15 id. 576 : 25 id. 472. But the mis¬ 


statement by the seller of the lowest price he 
will accept furnishes an instance where “ seller's 


talk ” must be permitted although the state¬ 
ment is one of material fact and tln^ buyc'r may 
not be negligent, because the inherent nature; 
of a bargain would render any other rule highly 
unreasonable and impracticable. And there i.s 
much reason to extend this exemption to the 
agent, especially where, as in the principal ca.se. 
he is the only party interested in keeping up the 
price. Ripy v. Cronan, 131 Ky. 631, 115 S. 
W. 791; McLennan v. Jnvestmeni Excliamje 


Co., 170 Mo. App. 389, 156 S. W. 730; cf. 
Merryman v David, 31 III. 404, Contra, 
Hokannon v. Oatman, 165 Mich. 512, 131 N. 
W, 111. In the principal case, as the agent 
has go!\e further and has led the buyer to believe 
that the seller had been given an opportunity 
to reconsider, it is possible that he has exceeded 
his privilege and that his recovery should ac¬ 
cordingly be defeated on account of fraud. 
Kiee V. Porter, 22 Kv. L. Rep. 1704, 61 S. W. 
266. But it seems proper to allow the buyer 
to reap no benefit froTu his meddlesome ques¬ 
tions which would unfairly prejudice the plain¬ 
tiff’s bargain if truthfully answered or ignored. 
—Harvard Law Review. 


^oUsi ot €>t0es. 

OALCUTTA HIGH COURT. 

•MW* OMlalani aet yak nporMtf. 

iTho Inporltiil OMM to ibA fnllj ripOffM teMftoff.i 

Civil Appell.\te Jurisdiction. Before Gha^- 
man and Mullick, JJ. Appeals from j^- 
piujLIjATE Decrees Nos. 1293 and ITSl 
OF 1911. RAAIPAT MAHTO and ORiS., 
.\ppellants v. RAM (IOIjAM SINGH, 
Ki'.spondcnt. 3rd January 1916. 

Second appeal — Derision settling rent — De¬ 
cision enhancing rent—Bengal Tenancy Act 
i VIII of 1885), sec. 109. 

Thc.se two ajipeals arose out of proceedings 
under see. 105 of the Bengal Tenancy Act. In 
tlie record-ol-rights prcj'f’red under that Act, 
the lands were entered as lagan. Tho 

landlord made an application for settlement of ^ 
fair rent under sec. 105 of the Act. The ap¬ 
plications were opfH).sed by the tenants, among 
ollu'r grounds, on the ground of limitation. 
The question of limitation was decided in * 
favour of the landlord. Thereafter the Assist- 
ant Settlement Officer di8miss(?d tho applica¬ 
tions on tho ground that there W'as already an i 
cxi.sting rent of Rs. 2-4 as. per bigha in each 
C ISC. 'J’here were appeals to the Special Judge 
resulting in orders remanding the c.'ises to the 
Settlement Ofiici'r for disposal on the merits. 
f>u i-emand the Assistant Settlement Officer 
decided that a fair rental would be Rs. 5-4 as. 
]>t*r bigha. .Against that decision the tenants'' 
auiiealed and the landlord filed cros.s-appeal8. 
The landlord withd'-ew his cross-appeals. The' 
Special Judge finally disposed of the matter in 
apfieal by settling rent at Rs. 8-8 as. per bigha. 
The tenants appealed and also ap])lied for revi¬ 
sion. 

Held}—That no second appeal lay, as the ex¬ 
pression ‘iijttling rent” in sec.” 109 of the 
Bengal Tenancy Act included enhancement. 

That the Special Judge had no juri-sdictipn 
to grant the landlord any relief inasmuch as the 
landlord’s cross-appeal had been withdrawn; '■ 

^ Bahu Surendra Nath Ghosal for the Ap¬ 
pellants. 

Babus Uwakali Mukerjee and Hurnarain 
Pershad for the Respondent. 

Appeals dismissed. 

A. T. M. Rules made absolute. 

46 
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PBIVT OOUNOIL. 

[Appeal from Allahabad.} 
Viscount Haldane. } Nageshar Prasad 
LoBd Pabmoor. Pandb, Appellant, 

Lord Wrenburt. v. 

Sir John Edge. Raja Pateshri 

Mu. Amber All Partab Nauain 

1915, Singh and anr., 

16, November. J Respondents. 

Bes judicata— 0.it«n$ib^e owner, transfer by, whfn 
binds real owner—Transfer of Property Act {1 i' of 
im), sec. 41 . 

Jn a suit by A to recover from B pro¬ 
perty the title to u'hirh wa.<i disputed 
hctivevu A citid Ji, M iu whose favour B 
had on I4lh MarcJi e.reeuted a usu¬ 

fructuary morfgaye—in lieu whereof on 
Hist January ISO') another mortgage was 
e.reeuted iti his favour by B —w'ow made a 
Defendant apparently on the ground of 
hts being a transferee under the mortgage 
^ of I4th MarelHSOd. The suit was decreed. 

In a suit by M to enforce his mortgage 
of Hist January ItiOb, which the representa¬ 
tive in title of A contested, the High 
Court held that the decision in the pre¬ 
vious suit was res judicata ; and also that 
sec. 41 of the Transfer of Property .let did 
not apply to give M a title, although B had 
got his name entered in the Revenue 
papers as owner, because the application 
for the entry having been opposed by A, 
li could not be said to have been entered 
as ostensible owner with -4'.s' consent, and 
also because if M had made enquiries 
before he advanced money to B, he could 
have discovered the fact of B’s ojiposition 
and facts showing B’s title.. 

The Judicial Committee on appeal 
found the judgment of the High Court to 
be so satisfactory and sufficient that they 
felt themselves justified in advising the 
dismissal of the appeal without following 
the practice of making an elaborate 
report. 

This wRs an appeal from the following 


judgment of the High Court (Sir J. Stan¬ 
ley, C. J. and Banerji, J.), dated 2nd 
March 1911 ;— 

‘‘ This appeal arises out of a suit brought 
by the PlaintifT-Respondorit for sale ui)on 
a niorlgage executed by one Rudra Narain 
Singh on the 21st of January 1895. ^The 
property which the I’laintitT 8e(d\S to sell 
for realisation of the ainoiint of the. mort¬ 
gage is a share in the village Saondih. 
The Plaintifl 's allegation is that this village 
belonged to Babu Chet Singh and was syld ^ 
by him to his wife, J)ulhin 
in the Kun~ 

die owner of the property and 
continued to be so till her death in 1H87, 
and that uiiou her death it was inherited 
by Rudra Narain Singh as the next heir 
to her husband, he being the neiihew' of 
Chet Singh. One Bishun Shukal obtaimxl 
a money decree against Dulhin Ruji Kun- 
wari and in execution of it caused the pro¬ 
perty in qiK'stion to he attached and ad¬ 
vertised for sale. Before' the sale could 
take place, however, Dulhin Rup Kun- 
w'ari died, and after her death Hudra 
Narain Singh first executed a usufructuary 
mortgage on the 14th of iMaivh 1893, and 
subsequently in lieu of the amount secur¬ 
ed by that mortgage, the moitgage of the 
21st of January 1895 on which the jire- 
sent suit is based. It is said that with the 
money raised by Rudra Narain Singh he 
discharged Rup Kunwari’s debt to Bishun 
Shukal, rejiaid other debts and defrayed 
the expenses of her Gaya shradh. The 
Defendant, Raja Pateshri .Partab Narain 
Singh, is the Raja of Basti. He brought 
a suit against Rudra Narain Singh for pos¬ 
session of several villages, one of which 
was the village Saondih. The Defend¬ 
ants to that suit were Budra Narain Singh 
and various transferees of the property in¬ 
cluding the present Plaintiff. He claimed* 
a declaration that, be was entitled to the 
property and for. possession of 

'W, 

' ■ ■' -Vv . 'a;"' ■ 
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it. His claim was dismissed by the Court tions in the case and it was determined in 
of first instance, but this Court decreed favour of the then Plaintiff against the 
it and the decree of this Court has been present Plaintiff who was a party to the 
affirmed by their Lordships of the Privy suit. It is true that no specific ipention 
Council, in that suit it was held that by of the mortgage now in question w4s made 
virtue of a supurdnama, dated the 2l8t of in the judgment in that suit, but we thinh 
March 1848, executed by Chet Singh, and the present Plaintiff, as Defendj^nt, did 
ft Will of Musammat Rnp Kunwari made raise the question of the validity of the 
by her in 1858, the Paja of Kasti became mortgage in his favour and was entitled tc 
entitled to the proi^ertv held by Kup do so with a view to resist the Plaintiff’s 

le. H€ 
that *bj 
rule oJ 
Baja oi 

was placed in the array of Defendants. In Basti,''wt.c;a^s precluded from setting up hif 
the ‘29th paragraph of his written state- right to the propo.v^ri^^ortgaged to him, but 
ment he contended that the then Plain- he did not do so. Wetliifi.'-.1* that it is toe 
tiff, that is, the present Appellant, the late for him now to assert that the deci.j.ipior 
Baja of Basti, had no right whatever to in the former suit to which he was a party 
question the validity of the transfers made and which has become conclusive as 
in his favour. He referred in spot;ific between all persons who were parties to* 
terms to the transfers made by Dulhin Bup it, should be ignored in the present suit 
Kunw'ari, and the hyjwthec^ition of the dis- and the question of the title of the Appel- 
puted villages by the Defendants, 1st lant, Baja J’ateshri Pariah Narain Singh, 
party, namely, Budra Narain Singh. An should be con8i<lered and determined in¬ 
issue was framed to the effect whether the depcndently of that judgment. It having 
court-fee was insufficient, the suit being for been held between the fiarties to the pre- 
jxissession by avoidance of the transfers stmt suit that Raja Pateshri Partab Narain 
made by Bup Kunwari and Rvulra. Narain Singh and not Budra Narain Singh is 
Singh. This issue prtxjoeded on the as- entitled to the projierty in question, it was 
sumption that the suit was also a suit to not, in our opinion, open to the Court in 
avoid the transfers made in favour of the this case to hold otherwise. 

T>resent Plaintiff. The issue was decided «« Qn the merits also wc are of opinion 
by the C’ourt of first instance against the ^hit the Plaintiffs have no case against 
Defendants to that suit and no excejition ^he Appellant, Baja Pateshri Partab Narain 
xvas taken to that decision in the ApT^llate Singh. As we have said above, and as 
Court. Ihe result of the final decision in found in the previous suit, the Baja 

that suit was that the present Apj[>ellant, p£ acquired an absolute inj^est in 

the Plaintiff to that suit, was declared en- property held" by Dulhin Bup Kunwari 
titled to the proiierty claimed by him, and virtue of the supurdnama of 1848 and the 
it was further declared that he had a right jjyp Kunwari of 1858. It may be, 

to recover xMssession of it from Budra that the supurdnama is not binding on Bup 
Narain Singh, who was then in possession. Kunwari as she was not a party to it, and 
The question of the title of the Plaintiff as a sale-deed had been executed in her 
to that suit was one of the material ques- favour before the date of the supurdnama; 


y. ¥»tiw« H and that Budra Narain Singh claim ^ ^ 

it. In the present suit the could a. does now, 

Plaintiff Bec^W!^5*^*»»^^j^nje<lec;ision in reason of oion of the 

that suit. As has been statelP^*»w«, <^>stopt)el, the**^ien,plaintiff, the 
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but the Will was made by her and by virtue 
of it Raja Sitla Bakhsh Singh, the father of 
the Appellant Raja Pateshri Partab Narain 
Singh, became the owner of the property 
upon her death. She died in 1887, and 
therefore on the date on which the mort¬ 
gage now in question was executed, the 
owner of the proi>erty was Raja Sitla 
Bakhsh Singh or the Appellant, Raja 
l^ateshri Partab Narain Singh, and not 
Rudra Narain Singh, who made the 
mortgage. 

“ Tho Court below was of opinion that 
the mortgage is binding on the Apiiellant, 
inasmuch as Rudra Narain Singh’s name 
was entered in the Revenue paf>ers after 
the death of Rup Kunw'ari and he was 
the ostensit)le owner of the properly. The 
learned Subordinate Judge apparently re¬ 
lies on the provisions of sec. 41 of tho 
Transfer of Property Act, but he overlooks 
the proviso to that section which is to the 
elfect that a transferee from an ostensible 
owner can defeat the real owner only if 
after taking reasonable care to ascertain 
that the transferor had power to make the 
transfer, he acted in good faith. There 
is nothing in this case to show that the 
Plaintiff made any enquiry whatever to 
ascertain the title of his mortgagor, Rudra 
Narain Singh. It is true the name of 
Rudra Narain Singh was entered in the 
Revenue papers, but if enquiry had been 
made it would have appeared that at the 
time when mutation of names was applied 
for, objections were preferred on behalf 
of the Raja of Basti and that the name of 
Rudra Narain Singh was entered simply 
because he was in possession. Further 
enquiry as to Rudra Narain’s title would 
have- led to the discovery of the fact that 
there was a Will by virtue of which the 
Raja of Basti was the owner of the property 
after the death of Rup Konwari. It can* 
not be said that the name of Rudra Narain 


Singh w'as entered as ostensible owner 
w'ith the consent of the real owner, tho 
Raja of Jiasti. On the contrary, his name 
was entered in spite of op|) 08 ition put for- 
W’ard by the Raja. The present Plaintiff 
is a person who has been lending money to 
tho family for a long time. He resides in 
the same locality and was apparently ac¬ 
quainted with all the circumstances of the 
families concerned. He cannot therefore 
claim to be a bond fide transferee wi^jow^-STSS-^^ 
notice .so as to bo in-^^ll^wfeat 
tho title of fii'f I 

’ ‘f iW lokt of the judgment is not 
material. 1 

Mr. Bhvgwandin Dube for the Appel¬ 
lant submitted that the suit was not barred 
by res jiidicala by the previous decision 
Imdad Ahmad v. Partap Narain Singh (1). 

That was a suit for possession only, and 
the Appellant who was a party to that suit 
as a usufructuary mortgagee was not bound 
to put forward his mortgage dated the ‘21st 
January 1895. The previous decision 
did not in tenns decide, the ])resent issue, 
nor was it necessary for the determination 
of the j)ossessory action. 

Mr. L. DeOruyther, K. 0. and Sir 
W. Garth, for the Res})oudents, wwc not 
heard. 

Their Lordships’ Judgment waa deli¬ 
vered by 

Viscount Haldane. —Their Lordships 
think that they may depart from the prac¬ 
tice of making a more elaborate report, 
and they desire only to say that the judg¬ 
ment of the High Court seems to them so 
satisfactory and sufficient that they do 
not wish to hear anything further about 
the case. 

They will humbly ^vise His Majesty •• 

(1) Ii.It.S7t A. « : , A14 C. W. H. S4S 

(isist ' ’ ' ' 




[VoL. XX. 


268 THE CALCUTTA WEEKLY NOTES. 


Nageshae Peasad Pande V. Raja Pateshei Paetab Naeain Singh. 

that the appeal should be dismissed with Bahu Asitdranjan Chdtterjee for the 
costs. Respondents. 


Solicitors : Messrs. Barrow, Rogers and 
Neeill for the Ai'>pellant. 

Solicitor : Mr. Douglas Grant for the 
Respondent. 

B. D. Appeal dismissed. 


[OlVIL APPELLiTE JURISDIOTION l 

Appeal from Appellate Decree 
. No. 1468 OF 1913. 

Roe, J. 


1915, 

Heard, 

26, May. 
Judgment, 

13, J uly. 


'*»AN and anr.. 


I'lSTTBrnrii.. 

Defendants, 'Appewn^s,' 

V. 

Alimuodi and anr., 
Plaintiffs, Respondents. 


Principal and agtni—Fraud hy agent, princi- 
pjVe liahihty for—Act done within ecope of agent's 
authority but not for his benefit. 


Under the law of Errgland, a principal 
is liable for the fraud of his agent acting 
within the scope of his authoritij, whether 
the fraud is committed for the benefit of 
the principal or for the benefit of the 
agent. 

The principle being based upon justice, 
equity and good conscience is applicable 
also in this country. 

1/LOYD V. Grace (1) and other cases 
considered. 


This was an apf)eal from a decision of 
Babu Ramesh Chandra Sen, Officiating 
Subordinate .ludge of Backerganj, dated 
the Slst January 1913, confirming a deci¬ 
sion of Babu Jadu Nath Mozumdar, 
Munsif, Bari.sal, dated the 26th June 
1932. 

The material facts of the case will ap¬ 
pear from the judgment. 

•• Bahu Ahinash Chandra Guha for the 
Appellants. 


(1) [1912] App. Cu 7l«. 


The Judgment of the Court was as- 
follows :— 

M00KERJF.E. J.—This is an'appeal by 
the Defendants in an action for rwovery 
of damages for illegal attachment and sale 
of movable proj)erty in executie-.... of a 
decree for money. The fotind by 

the Courts below ‘ ‘“i in ^ narrow com])a.ss. 
Two pers^--*'! who may be called X and Y 
a decree for money against four 
brothers A, J3, Ctanil D. The decree- 
holders applied for execution against I) 
alone by attachment and sale of his move¬ 
ables. The warrant of attachment was 
is.->ued in due course, but the peon, on the 
identification of P, the agent of the decree- 
holders, attatdicd three heads of cattle 
whieh belonged to B. 13 protested ^nd 
tendered the decretal amount, hut the peo]i<, 
who was ill collusion A\ith P, had the'' 
cuttle so'd for an insignificant sum. It 
has been established that P acted in this 
manner on account of ill-fc'eling which he 
bore towards the judgment-debtors. The 
judgment-debtors claimed damages from 
the decree-holders on account of illegal 
attachment and sale. 9’he (.’ourts he’ow 
liave concurrently decreed the suit. It 
cannot be disputed that the attachment 
was illegal; when execution had been 
taken out against J) alone, the property of 
13 could not be attached; besides, when 
the ludginent-dehtors offered to satisfy the 
decretal debt, their property could not be 
lawfully sold. It is obvious, conseQuent- 
ly, that there was illegal attachment’ and 
sale of the movable property of the Plain¬ 
tiffs. The sole question in controversy is, 
M’hether the Defendants are liab’.e for the 
fraudulent conduct of their agent, who in 
collusion with the peon, has fraudulently 
brought about this result. The Courts 
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below have answered this question in the 
affirmative. There can be no <Ioubt 
that on both principle and anthorit.y this 
view shouM be sustained. 

It has not been disputed that under Iho 
law of Enj^land, a i^rincipal is liable for 
the fraud of his agent acting within the 
scope of his authority whether the fraud 
is committed for the benefit of the prin¬ 
cipal or for the benefit of the agent. I’his 
is definitively laid down by the House of 
Jjords in Lloyd v, Grace (11, which over¬ 
rules the dicta to the contrary by Lord 
Bowen in liriUnh M. 1i. Co. v. (Uiarnwood^ 
Forrctfl BaVu'ay } 'o*(‘2) and by Lord Davey 
in llubenw Great Fiugall (!11. Hut it has 
been argued on behalf of the .\p))cllant 
that a .contrary nde was enunciated in 
BarU'ick v. Knylish Joint Stock Hank (4), 

> and was adopted by the Judicial Coniinit- 
tee in Bmnia Trading Corporation v. 
0Mirza Mahomed Ally (5j. Tlu're is no 
foundation, however, for this contention. 
In the first place, as e.vjJained by the 
House of Lords in Lloyd v. Grace (1). 
the decision in Baru'ick v. Knylish Joint 
Stock Bank (4) is not an authority for the 
pro|H)sition that a principal is not liable 
for the fraud of his agent nnle.ss coininitted 
for the benefit of the ])rinci()al. In the 
second place, it is extr(>nie!y unlikely th;it 
Sir Montague Binith, who was a party to 
the decision in Barwick v. Fnglifth Joint 
Stock Bank (4), should have misiind<.‘r- 
stood its effect and misa})])lied it in Burma 
Trading Corporation v. Mirza Mahomed 
Ally (.5), the judgment wherein was pro¬ 
nounced with his concurrence by Sir 
Robert Collier. In the third place, the deci¬ 
sion of the Judicial Committee was based 

(1) [1912] App. Cm. ri«. 

(3) 18 Q. B. D 714 (718) (1B87}, 

(8) [1908] App. Cm 489 '46S). 

(4) L. B 3 Bxck 269 (1887). 

(6) L R. 6 I. A. 180: c. I L. R. 4 OrI 
116 (1878). 


on the ground that the acts of the alleged 
agent could not be treated as the wrongful 
acts of a servant or agent committed in 
the course of his service, for the plain 
reason that at that time it was not shown 
that he was a servant or an agent for the 
purpose of working in the forest on behalf 
of the company or of doing any class of 
acts analogous to those complained of. 
Consequently, no question could arise 
whether the .liability of the princi pal _ 
de]>ended on the c.ircumstjjg/^y^t!A?tire 
the wrong hs'j. the 

il)enefit of the master. On 
the other hand, Sir Robert Clol'ier quotes 
with api)roval the observation of Willes, 
J., “in all these ca.ses it may be said that 
the master had not authorised the act. It 
is true he has not authorised the particular 
aet, but he has i>ut the agent in his place 
tn do that class of acts, and he must be 
answerable for the manner in which that 
agent has conducted himself in doing the 
business which it was the act of his master 
to place him in." The true meaning and 
effect of the riding of Wiiles, J., in 
Barwick v. F,ngli.ih Joint Stock Bank (4), 
which was ajiproved by the .Judicial Com¬ 
mittee in Burma Trading Corporation v. 
Mirza Mahomed Ally (5), m;iy also be 
asci'rtaincil from the opinion of the Judicial 
Committee in two other cases, Mackay v. 
Commercial Bank (ti) and Swire v. 
Francis (7), the judgments wherein were 
delivered by Sir Montague Smith and Sir 
Itoberl Collier respfx.‘tively. Reference 
may further be made to the decision of the 
House of Jjords in Houldsworth v. City of 
Glasgow Bank (8), where Barwick v. 
English Joint Stock Bank (4), Mackay v. 

(4) L. R. 2 Exoh. 369 (1867). 

(6) L R. 6 I. A. ISO: a. 0 . L L. R. 4 Oal. 116 
(1878). •• 

(6) L. R, 6 P. 0. <94 (1874). 

(7) <A»p. Gia. 106 (1877). 

18) 6A^ C^fc B1t tl880^ 
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Commercial Bank (6) and Swire v. own use and benefit.” This statement 
Francis (7) are examined• and explain- of the law was accepted by Blackburn, 
ed. Lord Sc-lborne observes that the -T., in MeCfo«’on (^o. v.(9) and had 
principle on which those cases were foreshadowed nearly two centuries 

decided was a princijde not of the law of when Holt, C. J., held in Hern v. 

torts or of fraud or deceit, but of the law Fichols (10) that a merchant was aocount- 
of agency, and adds “ The decisions in for the deceit of his factors, though 

all these cases proceeded, not on the "ot crimiualiter, yet civilitcr, for seeing 
ground of any imputation of vicarious somebody must bo a loser by this deceit, 
fraud to the principal, but because, as it ^^ore reason that he that employs and 
by Mr. Justice Willes in Pots trust and confidence in the deceiver 
J niwi. Slf nrk Bank (4), shoidd be a loser than a stranger.” This' 
with respect a. Position i.s well illustrat(Kl by the decisions 

principal is answerable for the Natioml Exchange, Cqi^ipany v. Drew 

agent in the course of his master’s busi- Brocklcsby v. Temperance P. B. 

ness, no sensibK'^ distinction can be drawn Society (12), Pearson v. Dublin Corpora- 
between the case of fraud and the case of OH), Citizens' Life Assurance Co. v. 

any other wrong.” Tiord Blackburn is Brown (14), Corporation of Glasgow v. 
equally explicit: ” the substantial point Lorimer (15), Bowles v. Stewart (16) and 
decided was that an innocent i)rincipal was Simons v. Duncan (17). It may be 

civilly responsible for the fraud of his observed that the rule as forfiiulated by 
authorised agent acting within his author- ^tory is in accord with a long line of 
ity to the same extent as if it was his own authorities in the Courts of the I’nited 
fraud.” To the same effect is the exposi- States, where an instnictive attempt has 
tion by Story in his classical work on been rci^atedly made to justify the doc- 
Agency (secs. 452, 456) where that dis- trine on principle. Thus, in Higgins V. 
tinguished lawyer states ; ” the principal H atenliet (18), Mr. Justice Andrews 
is liable to third persons in a civil suit for observed :—” Every i)er8on is bound to use 
the frauds, deceits, concealments, misrc-* due care in the conduct of his business, 
presentations, torts, negligences, and If the business is committed to an agent 
other malfeasances or misfeasances and or servant, the obligation is not changed, 
omissions of duty of his agent in the course The omission of such care by the latter is 
of his employment, although the principal the omission by the principal, and for in- 
did not authorise or justify or participate jury resulting therefrom to others, the 
in. or, indeed, know of such misconduct princi|>al is justly held liable. If he 
or even if he forbade the acts or disapprov- employs incompetent or untrustworthy 
ed of them.” The learned author adds : 


the principal is not liable for the torts 
or negligences (jf his agent in any matters 
beyond the scope of the agency, unless ho 
has expressly authorised them to be done or 
be has subsequently adopted them for his 
• • 

(4) L B 3 Exch. 260 (1867) 

(6) L. R. 5 P. C. 894 (1874). 

(7) 8 App. Cu. 106 (<877). 


(9) L. R. 8 Q B. 141, 146 (t{78). 

(10) 1 Salkeld 280,(1708) 

(11) 2 Hacqueen, H. L 108 (1856). 

(12) [1806] App. Oaa. 178. 

(18) p007] A. C. 861. 

(14) [1004] A. 0. 428. 

( 16 ) [toll] A. 0. 209. 

(16) 1 Seb, Md Lef. 209 (1808). 

(17) 3 I. B. 488. 

(18) 46 K. Y. 24; 7 Am, B«p. 398. 
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agents, it is his fault; and whether the 
injury to third persons is caused by the 
negligence or positive misfeasance of the 
agent, the maxim respondeat superior ap¬ 
plies, provided only that the agent was 
acting at the time for the principal and 
within the scope of the busini'ss. ’ ’ Again, 
in Jackson v. American Telephone Go. 
(19), Mr. Justice Walker observe<l;— 

‘ ‘ Whoever commits a wrong is liable for 
it, and it is immaterial whether it is done 
*by him in person or by another acting 
by his authority, express or implied. Qui 
facit peraliurn, ^ae-H per sc. Upon this* 
maxim of the law, is founded the doctrine 
that the principal is liable for the tort of 
his agent, and the master for the tort of 
his ser^nt. If the wrongful act is done 
by express command of the master, or 
even if he has afterwards made it his own 
by adoption, there is no difiiciilty in aj)ply- 
ing the rule; but it is otherwise when the 
liability must proceed only from an 
implied authority. When) the servant 
does a w'rong to a third person, the rule of 
respondeat superior ajijdies, and the 
master must answer for the tort if it was 
committed in the course and scoix) of the 
servant’s employment and in furtherance 
of the master’s business.” In Alyer v. 
Anderson (20) the Court observed that the 
doctrine broadly stated is rested u]ion the 
ground ‘‘that the princij)al having held 
the agent out as having authority and 
having clothed him with pow'er to act in a 
particular matter, as between tw’o innocent 
persons, should suffer as having given occa¬ 
sion for the loss.” The truth is that this 
rule of liability is based upon grounds of 
public policy; it seems more reasonable 
that; where one of two innocent persons 
must suffer from the wrongful act of a 

(IB) Uf H, 0.147; 61 8. B. 1017 ; 70 L. E. 

A.7«B(U0B. 

iaol 7s Bmi. run. 


WEEKLY NOTES. 

« 

third person, the principal who has em¬ 
ployed and retimed a dishonest agent and 
has placed him in a iwsition of trust and 
confidence should suffer for his misdeeds 
rather than a strangc'r, Philadelphia Rail- 
toay Go. V. Derby (21), Washingt(^n Gas 
JAght Co. V. Lansden (22), Maclntire v. 
Pryor (23), Foster v. Essex Bank (24), 
IleyHolds v. Witle (25), Andrews v. Bolo- 
man (2(5) and Milburn v. Wilson (27). 

Reference may also be made to thejd.ticx*-*'^ 
sions in Subjan Bibi v.^,5Jag ,11Siw^^(2S) 

Morrison y ^ Iswar Chan- 

..atish Chandra (80), Gopal Chandra 
V, Secretary of Stale (81) and Motilal v. 
Gobindrani (82). I’licse cases rccoguiKed 
the doctrine that acts of fraud by the agent, 
committed in the course and sco])e of his 
employment, form no excei>tion to the rule 
whereby the principal is held liable for the 
tojts of his agent, even though bo did not in 
fact authorise the commission of the frau¬ 
dulent act. There are, no doubt dicta in 
some of these cases based apparently u|x>n 
a misapprehension of the rule enunciated 
by Willes, .1., in Barwiek v. English Joint 
Stock Bank (4), and particularly, of the ex¬ 
pression ‘‘ for the master's benefit.” The 
fnie meaning and scofw) of the rule, how¬ 
ever, has now been settled beyond contro¬ 
versy by the decision of the House of Lords 
in fAoyd v. Grace (1). The principle ex- 

(1) [1912] App. Cat-. 7ie.. 

(41 L. R. 2 Ezell. 259 (1867). 

(21) 14 Howard 480. 

(22) 1A2 U.S 684. 

(23) 17.S U. 8. 88. 

(24) 17 Maas. 608 ; S Am. Bep 878. 

(26) 13 S. (1. 6 ; 36 Am Hop. 678. 

(28) Peter. 0. G. 860 ; 1 Fed Om. 878. 

(27) 81 Can Sup, Court. 481. 

(28) 8 B, L. R. 418 (186B). 

(20) 6 0. W. K. 42B >1001). 

(SO) I. L. E 80 Cd. 807 : I. o. 7 C. W. N. 

186 (IBOBu .. 

(81) I. L. K,a«Cul 647: 6. o. 18.0. W. M. 

61B (IBOB)^ 

(89) I. L. E. BOIImwi. 88 .89\ (1AAK-. 
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pounded there is based, asjpre have seen, on 
“ justice, equity and good conscience,” and 
no conceivable reason has been suggested, 
why it should be held inapplicable lo this 
country. 

Thet result is that the decree of the 
Subordinate Judge is aflirmed and this ap- 
lK‘al dismissed with cosis. 

Koe, J.—Negligence and malice, mistake 
and fraud are so closely allied that 
often not to be distinguished. It 

defence to an ac*tmii^ffdone by 
a servant or by an agent, to plc\‘uf'fiiUv“VVif^ 
tort was done, not by accident but on 
purpose. 

My learned brother has so fidlj' traced 
to its source and exposed the fallacy that 
to render the master liable the act of 
the servant must be for the master’s 
benefit, that there remains nothing for me 
to add. The sole test is the .scope of the 
agent’s authority. 

In the ca.se before us the act done by the 
agent was clearly within the scope of his 
authority. 

I agree that the principal is liable^ and 
that the appeal be dismissed with costs. . 

Appeal dismisiied. 

[OXVIL APPBLL4TS JVRISDIOTION ] 

Appe&l from Order 
No. 11 OF 1913. 

Khatibankessa Bidi 
and ors., Petitioners, 
Appellants, 

V. 

Sancbia Lal Nahata 
and ors., Decree-holders, 
Respondents. 

Indian Limitation Act (IX of 1908), ue$. 19, 80 
^Paymont oxtmding ltmilation-~Civil Procedure 
Code (Act r of 1908), Or. 81, r. 8-CortiJkation 
of payment by deeree-Aoldere—Staiement of payment 
in opplieation for execution of decree if eujieicnt. 


WOODROFFB, J. 
Newbould, j. 
1915, 

14, Jane. 


A decree-holder in his application for 
execution of his decree notified to the 
Court that he had received a certain sum 
from the judgment-debtor and relied on 
this jiaynicnt as saving limitation. It u'as 
found that the payment had in fact been 
made by the judgment-debtor himself by 
icay of interest. 

Held— That the decree-holder ma'i' "’*h'T 
apply lo certify payment before execution 
or may do so in hjs application for execu¬ 
tion of the decree. 

JITat ih ere was sufficient certification by 
the decree-holder anil uhidcr the circum¬ 
stances it was not neces,<;ary for the Court 
to record the certification and Or. XXI, 
r. did not stand in the way of thff decree- 
holder. 

That in the face of the finding, the fact of 
the endorsement and the question as to 
who made it'and the authority by which it 
was made were immaterial. 

This was an appeal from an order 
by the District Judge of Zillah Rung- 
j)ur, dated the ‘idrd September 1913, 
reversing an order of Babu Bepin Chandra 
Chatterji, ^Nlunsif of Hiingpur, dated 29th 
January 191*2. 

The decree-holder aj)plied for execution 
on 18th May 1911, stating that payment 
of Rs. 10 towards interest was made by 
the judgment-debtor on 19th June 1908. 
The judgment-<lel)tor denied the payment 
and contended that the application was 
barred by limitation. The Munsif found 
that no j)ayment was made and dismissed 
the application. The District Jpdge in 
appeal reversed {he finding of the first 
Court and held that the execution of the 
decree was not barred. The judgment of 
the lower Appellate Court was as follows :— 

” This appeal arises out of an execution 
case. The decree is dated 17th of Feb¬ 
ruary 1906, and it was executed on th§ 18th 



273 


Voii. XX.] THE CALCUTTA WEEKLY NOTB&. 

Khatibannbssa Bibi 0. Sanchia Lal Nahata. 


of May 1911. The decree-holder’s case is 
that the original judgment-debtor Yakub- 
uddin paid Es. 10 for interest due on the 
decree in June 1908, and that therefore the 
execution a;pplication is not barred by limi¬ 
tation. The learned Munsif holding that 
the said piyment was not made found that 
the case was barred by limitation. The 
<lecree-bfjj|ler has filed this appeal. 

“ ^ee-holder’s yomasiha .Nat iNfal 
sweartv^jjFYakubuddin ]>ai<l him the said 
Bum'of Ks 10 for interest due on the decree 
on the 5th of Ashar 1315. This suin was 
entered in the deoteeJiolder’s account 
books. It was also entered on the back of 
the decree by some man of the judgment- 
debtor. The evidence adduced on behalf 

of the decree-holder aj)pears to be rt'liable. 

» « « * 

“ Comparing jthe evidence of both the 
sides 1 find that tho payment mentioned 
by the decree-holder was made. 

“It is contended on behalf of the judg¬ 
ment-debtor that tile said payment not 
having been certified or recorded as certi¬ 
fied cannot be rccognizc*<l by the executing 
Court but the iiayment was made before 
the new Civil Procedure Code camo 
into operation. Following IJurrij Prosiid 
Chowdhuri v. Nasib Singh (1) T find that 
the payment can be proved to show that 
the execution of the decree is not barred. 
The fact that the present execution was 
taken out after the passing of the new' 
; Civil Procedure Code does not jirecludc the 
.decree-holder from proving tho payment by 
which a right occured to him before the 
Act wa% passed. 

f “On all the above grounds I set aside the 
(learned Munsif’s order and find that the 
execution of the decree is not barred. The' 
appeal decreed with costs in both Courts,' 
pleader’s fee Es. 10.” 

The judgment-debtor appealed to the 

(I) J. U 0»1. 843 (18«4), 


High Court. On the appeal the High 
Court (NJ. E. Chatfcerjea and Mullick, JJ.,) 
passed the hillow'ing order of remand. 

“ Before jiroceoding further in this ax)- 
peal, we think it is necessary that there 
should be a finding by the lower Apxiellate 
Court utioii the question whether the en¬ 
dorsement of jiayment on the decree was an 
acknowledgment vvithin the meaning of 
sec. 19 or 'JO of the Limitation Act. Wo 


accordingly send the ease back to the lg\w»-- 
Appellate Court for a - I'tbint, 

the ap]>eal beae^'k^pC biTthe file of this 
CduriV''ine finding is to be returned 
within a month of the arrival of the record 
in the lower Court.” 


The finding of tho District Judge on re¬ 
mand was as follows :— 

” This apxieal has been remanded by the 
High Court foi' a finding by this Court as 
to whether the endorsement of jiayment 
on the decrei' was an aeknowledgment 
witliin f])(‘ meaning of sec. 10 or ‘JO of the 
Limitation -'\ct. It is conceded by the 
learned Pleaders on both sides that, as the 
emdorsement was not signed by the 
deceased judgment-debtor Yukubiuklin or 
by a.<lvdy aj'jiointed agent on bis behalf, it 
was not an acknowledgment under sec. 19 
of the Ijimitation Act and 1 find accord¬ 
ingly. Tlien as to sec. '10 of the Act under 
the ])roviso thereof it is only with reference 
to payment of the principal of a debt that 
an acknow ledgment in tho handwriting of 
the |)erson making the payment, is con- 
templatc'd. In the x)resent case the alleged 
payment was with respect to interest and 
not of any part of the princi|)al of the debt. 
Hence I find that the endorsement was 
not an acknowledgment within the mean¬ 
ing of sec. 20 of the Liihitation Act.” 

Babu Puma Ghandm Ray fof th.e Ap¬ 
pellant :—1. The payment of Ks. 10 was 
before the new Civil I'^^ure Code came 
into force in IdOd. The an- 
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plication for execution was made under 
tlie new Civil Procedure Code. The 
decree-holder did not-make any application 
under the old Code. In that case, the pay¬ 
ment would have been recognised. He 
cnmot invoke the aid of the old Code. 
I'he procedure must be the procedure laid 
down in the new Code in Or. 21, r. 2, 
cl. (8). Sir .lohn Woodroffe's Civil Proce¬ 
dure Cod(‘ at p. 8()S. The payment must 
jjjjy^lifi«‘d or recorded by the ('ourt. The 

right to applv for a 

(‘('rlifieate. He has 

2. The payment was not made by the 
judgment-debtor or ^ny person authorised 
by him to make it on his behalf. The 
re(juirements of sec. 20 of the Tjimitation 
Act were not complied with. 

Hahu Mohim Mohan Chakrabarti (with 
I'.nbu .1 bina/ih Chandra Chakrabarti) for the 
Respondent.—1. Tt was a payment which 
the Court was bound to recognise in order 
to save iiniitation. The petition for exe¬ 
cution was within three years and nothing 
in the new Code took away the decree- 
h'dd. r’s right to apply for execution men¬ 
tioning the payment, if within time. I’he 
I’ull Bench riding in Fukrer Chand Hose 
V. Madon Mohon Chose (2) lays down : 
Pavment out of Court by a jadgmentt- 
debtor to the decree-holder may be certi¬ 
fied to the Court and provtxl by the decree- 
holder for the purpose of avoiding limita¬ 
tion, the pi’ovisions of sec. 20G, Act VTTI 
of iH.'it), notwithstanding. Hhoobuues- 
surer v. Diuonath (3) and Hurry Hrosad 
('hou'dhnri v. Nasib Singh (1) relied on. 
The wording of sec. 20fi, Act VTTI of iKiJO 
is also similar in nature and character to 
that of Or. 21. r. 2, cl. (3). 

The ])etition for execution should bn 

(1) I. L. R. 31 Cftl. 642 (I8»4). 

IV) IS W. R. {P. B.) 1C ; 4 B. L. R. IF. Ri 
180 (1860 . 

(3) li W. U. 38V (l£60,. 


taken as an application for certificate. 
Copal Das v, Ganga Ram (4). It was held 
in this case that the decree-holder’s peti¬ 
tion w'as a sufficient certification under 
six;. 258 of the Civil Procedure Code, 
1882. Sir John Woodroffe’s Civil Pro¬ 
cedure Code, p. 804, dealings with Or. 
21, r. 2, cl. (3). Separate jietition is there¬ 
fore not necessary for cert'/’ ' The 
decri'e-holder is to certify It 

tVas done in the jiresent case A’v^'^lis peti¬ 
tion. He was to do nothing else. There 
is clear difference of procedure as to what 
the decree-holder* is to do, and what the 
judgment-debtor is to do in Or. 21, r, 2. 

2. As regards the second jx)int, the find¬ 
ing of the lower Appellate Co'jrt was that 
Rs. 10 was ])aid by the judgment-debtor 
himself. So it was a good payment under 
sec. 20 of the Hiniilation'Act. 

Habu Puma Chandra Roy in ri'ply.— 
The decree-holder oiiglit to have applied 
first for a certificate before apjdying for 
execution. 

This .JuDUMEXT OP THE CouuT was as 
follow's ;— 

The ixjint in this appeal is very narrow 
and very technicril. It is the case of a 
decree-holder applying for execution of his 
decree. At the time of the application he 
notified to the CoinT by his application 
that he had received a certain sum from the 
judgment-deblor and the finding of the 
Court is that that sum had been paid in 
fact by the judgment-debtor by way of 
interest on the judgment-debt. 

The decree-holder ndies nj)on bis pay¬ 
ment as saving limitation and the judg¬ 
ment-debtor replies that it cannot have, 
that effect, becau.se the payment of Bs. 10 
By the judgment-debtor was not certified ; 
and in the next ]>laco it did not operate 
to extend the limitation under the provi¬ 
sions of secs, 19 and 20 of the Limitation 

(4 8 A. W. N. 116(1888), * 
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Act. The first point practically is this 
that the certification which, may be given 
by the decree-holder under Or. XX.T, r. ‘2, 
must bo a certification on some days or at 
}'.omo time different from that on which the 
application for execution was made. It 
a]ipears to me that the decree-holder may 
either apply to certify payment before 
execution or may do so on his a[)plicatiori 
for execution of the decree. Jn the pre¬ 
sent case he did notify to the Court that he 
had received this sum of Rs. 10; and tHht 
is all that he has to do in order to certify 
payment. It is however said that the 
Court should have JecrJtded this certifica¬ 
tion. It does not seem to mo necessary 
under the cireumstimc(*s, seeing that the 
a|)plicatioibfor exeruitioii was made and the 
Court acted on such application by allow¬ 
ing such execution to issir*. IMoreover the 
section speaks«of " certifii'd " or record¬ 
ed.” 1 am therefore of opinion that Or. 
XXI, r. 2, does not stand in the way.. 

As regards the other point, it has been 
found that Ks. 30 was in fact paid by the 
judgment-debtor himself by wuy of inter¬ 
est. That finding is suflicient. Tire fact 
of lire endorsement and the (piostion as 
to who made it and the authority by 
which it is made are immaterial. The 
appeal fails and is dismissed with costs. 
We assess the hearing fee at three gold 
mohurs. 

Appeal dismissed. 


[OlVIL APPELLATE JURISDlOTrON ] 

Appeal from Appell.atk Decree 

No. 475 OF 1911. 


Mooebrjbb, J. 
Bbaohcboft, J. 
1915, 


' Maharaja Birbnpra 
Kisobb Manirya Baha¬ 
dur, Plaintiff, Apjtellanf, 

V . 


13, July. I Kalitara Debi, 

Defendant, Respondent. 
Tmaneji A«t {VIU o/ 1885), m 106, 




btjort amendment hy Act C. o< J898—ikiu- 

ston of question oi rent-ree t tle, hp se t eniunt 
ojficer under, if opeiatee as deoren—Jurifitction to 
deenie question -Ait lit, B C. o 1898, see. 9 t). 

Subsea. (1) to sec. 9 of Act 111 of 1M)8 
B. C. {which came, into force on 2nd Nov¬ 
ember 1898) did not give the force and 
effect of a Civil Court decree to thc.tteci- 
sioii of a dispute by a Settlement Officer 
passed before the Act came into force, 
which it v'as beyond the juri'tdietion of the 
lievenuc Officer to decide under sec. 10b, 

Where in the course of .W.Aij 

under Chapter Tenancy 

'^^.aXement Officer decided on 17th 
April 1897 that the Defendant.^ had failed 
to eslnblish their alleged rent-free title, 
and on the basis of this decision rent was 
subsequently setlled and the record finally 
published on the tst December 1898 ; 

Held, in a subsequciil suit by the land¬ 
lords against the Defendanls for usscss- 
niiCiil of rent of the land, thal the Settle¬ 
ment Officer had no jurisdiclion under sec. 
100 of the Bengal Tenancy .lei as it stood 
before the amendment to deride a qneslion 
of this character and his decision did not 
preclude the Court from determining the 
question of lakhiraj lillc on the mcrils. 

DoNAY ])AS V. IvESHCB I’RL'IITJ (2), 
Radha Kishoe V. Duegaxatii (lb Secre- 
T.4RY OF State foe India in Council o. 
XiTvu SiNdH (o), Dharani Kant Lahiri 
V. (tABER Ali Khan (6) and Karmi Khan 
0. Brojo Nath Das (7) referred to. 

XoBiN Chandra v. Radha Kishore (31 
Commented on. 

Thi.s was an apiK‘al preferred on the 2nd 
Marcli 1911 against the decree of A. H. 

(1) T. L. R. S2 C»I. 162 1901). 

(2, 8 W N 74t (laOt . 

on 11 c. W.K.8fi9 190?.. 

(ft) I. U ft. 31 Cftl 89 (1898) 

i6) I. L. R. 80 Cal. 889 1 s. o 7 C. W. K. 

<U03». 

(7) I L R St Osl 311 tl9»i , 
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Cuming Esq District Judge of Zilla their alleged rent-free title. On the basis 
lippcTah, dated the 29th November 1910, of this decision of the dispute between m 
reversing the decree of Babu Phanindra parties, the rent was subsequently settled' 
Mohan t hatterjee, Munsif. 2nd Ciourt at a,nd the record was finally published on the 
Comilla, dated the ( 10 th November 1909. Jst I^ecember 1898. The Appellsmt now 
1 he facts of the case siifliciently ap[)ear contends, with reference to sub-sec. (I) of 
from the judgment. 9 (,f ^^t III of 1898 (B. C.) which 

Babus Dwarkci Nath ChaJeravarLy and into force on the 2nd November 1898, 
,,^... 1 ... nu r,.. decision of the Bevenue Officer, 


Birendra Oh, Das for the Ajipellant. 

Babu Bipin Ch. Bose for the Bes- 
pondent. 

^vas as 

follows:— 

This is an appeal by the %Plaintiff in a 
suit for assessment of rent of land, 


though jirior in point of time, was embodied 
in a record-of-rights published afterwards 
and precludes an investigation of the 
matter by the Civil Court, -- 
Sub-sec. jn these terms 

“ Every settlement of rent or decision of 
a dispute by a Bevenue Officer under sec. 


which, the Defendants contend, they hold ICG of the Bengal Tenancy Act, 

, . .. _ .... . „ iw.f. *1....ii.*_ 


under a rent-free title. The Court of first 
instance found in favour of the Plaintiff 
and decreed the suit. Upon ajipeal, the 
District Judge has reversed that decision, 
and, has held, first, that the decision of the 
question by the Settlement Officer does 
not conclude the matter in controver.sy, 
and secondly, that from the long and un¬ 
interrupted iKissession of the Defendants 
without jiayment of rent to the J’laintiff or 
his predecessor, the inference may legi¬ 
timately be drawn that the original grant 
was rent-free. On the present appeal, the 
validity of the conclusion of the District 


1 WK 5 , before the commencemfent of this 
Act, in respect of which no apiKjai has, 
befijre tjje commencement of this Act, been 
preferred to the Sj)eeial Jfidge appointed 
under .sec. 108 of the Act, shall have the 
force and effect of a decree of a Civil Court ^ 
in a suit between the parties and shall be* 
binding.” The Aj>)>ellant argues that' 
there was a dmsion of a dispute by ft 
Bevenue Oflicor umh'r see*. 106 of the 
Bengal Tenancy Act, J88.5, aiul that such 
(ieei.sion has tlie force and effect of a decree 
of a Civil Court in a suit betw^ecu the 
l>arties and is final. This contention is 


Judge upon the second asjiect of the case based upon a sinxjrficial view of the pro- 
has not Jbeen disputed, but it has be<'ji visions of sub-sec. (I) of sec. 9. It was 
argued that the decision of the Settlement rule^jl by this Court in the case of Rcdha 
Officer which was adverse to the Defend- hisH^re v. Duryanalh ( 1 ) that the words 
ants, of)erates as res judicata, and that it ‘ every settlement of rent or decision of a 
was not oi)en to the District Judge to come dispute by a Bevenue Officer ” in sec. 9 


to an independent determination on the 
merits. 

Erom an examination of the record, it 
transpires that on the 17th April 1897, th 


are ap])licablo only to those cases which a 
Bevenue Officer has jurisdiciion to "try and 
are not applicable to a decision of a Settle¬ 
ment Officer us to the validity of a lakhiraj 


Settlement Officer decided, in the course title under sec. 104 of the Bengal Tenancy 
cOf a proceeding under Chapter X of the Acl, 188C. This conclusj^qn coincides 
Bengal Tenancy Act, that the present De- with the decision in Donay i)as v. Keshuh 
fendants hud failed to establish before him (i) l. U R. 82 Oti 182 (I 801 ). 
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Pruhti (2) where Mr. Justice Ghose observ¬ 
ed that the Legislature could not possibly 
have intended to accord finality to a deci¬ 
sion of a dispute by a Settlement Officer 
which it was beyond the jurisdiction of the 
Revenue Officer to decide under sec, 100. 
This view is in our opinion eminently 
reasonable. Reliance, however, has been 
placed upon the later decision in Nubin 
Chandra v. liadha Kishore (3) where the 
attention of the Court was not draiwn to 
• the cases of Donay Das v. Keshub Pruhll 

(2) am- liadha Kishore v. Durganath (1). 
There is a dictupa ip this judgment to the 
effect that the doctrine of res judicata ap¬ 
plies, irrespective of the (jucstion whether 
the decision of the Revenue Officer was or 
was niA competent under sec. 101 or 100. 
In supjHjrt of this view, reliaiu'o was placed 
upon the decision in Nikuuja lichary v. 
liadha Kishore (4). On an examination 
of the judgment in that case, however, it 
transpires that the decision is not an 
authority for the proposition deduced there¬ 
from. There it was held that the parti¬ 
cular decision of the Revenue Officer was 
within his jurisdiction, an<l if the decision 
was within his competence, it w’as plainly 
final between the parties under sub-sec. (1) 
of sec. 9 of Act III of 1898. We may 
further observe, with reference to the deci¬ 
sion in Nobin Chandm v. liadha Kishore 

(3) , that although reliance was placed upon 
the doctrine of res judicata, the Court yet 
proceeded to determine the case on the 
merits and came to the conclusion that 
the claimants had failed to establish their 
alleged rent-free title on the basis of the 
sanads and the other documents produced 
by them. We hold accordingly that the 
Appellant can succeed, only if the decision 

lU 162 

(Sj to.w.ir. 7ti u«o«). 

<81 il 0. W. IS. 889 (1807). 
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of the Settlement Officer, dated the 17th 
April 1897, was a decision of a dispute, 
whicli ho was corai)etent to decide under 
sec. 10(5, Bengal Tenancy Act, as it stood 
before its amendment in 1898. 

It cannot, we think, be seriousty main¬ 
tained that the Settlement Officer was com¬ 
petent to decide a question of this character 
before the amendment of the statute in 
1898. This is plainly indicated by the 
fact that sec. 102 has now been 
the insertion of ex¬ 

pressly nut^.Sflse's'"llie Settlement Officer 
tditccide, when the land is claimed to be 
held rent-free, whether or not rent is ac¬ 
tually paid, and if not paid, whether or not 
the occiqiant is entitled to hold the land 
without payment of rent, and, if so en¬ 
titled, under what authority. The very 
clrcuinstance that the Legislature has in¬ 
serted tliis clause in sec. 102 |X)ints to the 
, conclusion that the matter provided for 
thereunder is not coveretl by the other 
clauses of sec. 102. This, in fact, was the 
view taken by a Ridl Be?ich of this Court 
in the case of Secretary of State for India 
in Couneil v. Nifyc Singh (5) and is .also in 
accord with the decision in Dharani Kant 
Lahiri v. Caber Ali Khan (6). But it has 
been argued that the decision of the Full 
Bench should be limited to cases where 
the Settlement Officer is invited to decide 
whether an alleged rent-free grant consti¬ 
tutes a valid title, and in support of this 
our attention has been drawn to isolated 
Ijassagcs in the judgments delivered by the 
Full Bench. But we prefer to accept the 
interpretation of the decision of the Full 
Bench as given by Mr. Justice Prinsep who 
delivered the leading judgment in that 
case; his view will be found in the case of 
liadha Kishore v. Dwffdttitth (1), and wa^ 

(1) 1. L. R. 82.«ia, U804i. 

(5) I.L.)t;am9p[,^88D. 

(6) 1.1„ A, e. r Q. W« K. fl 
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confirmed on appeal by a Bench of three 
Judges. Eeferencc has also been made to 
the case of Karmi Khan v. Brojo Nath Das 
(7), but that decision, rightly interpreted, 
does not support the contention of the Aj)- 
pellant.* In fact, the question whether a 
Jdkhiraj is valid or not, does not and can¬ 
not require consideration in a case of this 
description. The proceeding is, not by tlie 
Government for assessment of revenue on 
to be held revenue free, but 

is 

naent of rent on laht 
pier to be held as rent-free. It 
been urged that if this view be taken, it 
would be open to any occupier of land to 
defeat the ju'oeoeding before the BettUunent 
Officer by an unfounded assertion that the 
land was held rent-free. Tliere is no 
ground for this a|>preliension, for as was 
fx>intcd out by Mr. Justice Prinsep in 
Nikunja Behary v. Hadha Kishore (4) it is 
open to the Settlement Officer to investi¬ 
gate whether rent has, as a matter of fact, 
been paid in respect of the dis|)uted land; 
if it is proved that rent has been paid, the 
Settlement Officer is comjK*tent to assess 
fair and equitable rent on the land ; ii, on 
the other hand, it is proved that rent has 
never been paid in res[)ect of the land, he 
cannot assess rent thereon merely because 
he is of opinion that the alleged rent-free 
title has not been proved. This was the 
law under the Bengal Tenancy Act as it 
stood before its amejjdment in 1898. The 
law, however, was altered in 1898 and the 
controversy cannot be raised again. We 
hold accordingly that the decision of tbe 
Settlement Officer, dated the 17th April 
1897, does not operate as res judicata, and 
that it was open to the District Judge to 
ctffae to a determinutiuu of the matter in 
dispute on the evidence before him. That 

(4) S. A. ess uf IMO. 

17) I. U B. 2a C*l. 2il asot). 


determination, as we have said, is not, and 
cannot be, successfully assailed on the 
merits, as it accords with a long line of 
(Msos in this Court [Birendra v. Bhoirab 
(8)1. 

'IJie result is that the decree of the Dis¬ 
trict Judge, is affirmed and this ai>pe.al dis¬ 
missed Nvith costs. 

Appeal dismissed. 


In the matter of 
PuBNA Chandra 
Addy, Plqader. 


[CIVIL BEvISlONAL 

■RtTi E ^ OP 

D. J. 

Beaciicbokt, j. 

1915, 

Heard, 22 and 

2J, November. 

Judgment, 

22, December. 

PUaaer—Unprofesnional conduct-•‘-Pleader a 
party to 9Uft^ threatcJiuig to sue Court for un 
warnmtahle and illegal act—Courfs duty to en¬ 
quire into complaints against subordinate oficet's-^ 
Anonymous complaint to Judge, 

Two brothers, decree-holders, one of- 
U'hom teas a plodder, findinfj on the date 
lived for sale that the sale prochimation 
had not been duly published, applied for 
issue of a fresh sale proelamalion on the 
(/round that the nun-publiealion was due 
to the. neylkjence of the Court Officers. 
The Munsif rejected the petitUm and 
struck off the case, whcn'npon they caused 
a notice to be written and served on the 
Murvsit threateninq him with legal proceed- 
inqs to rcc<jver the costs which the notice 
stated had been suffered owinq to the Mun- 
sif’s illeqal and unwarrantable conduct. 
The DistrU't Judqe to tehom the matter 
was reported called on the pleader to 
apoloqise to the Munsif, but he refused and 
the District Judqe thereupon referred the 
matter to the High Court under sec, 14 of 
the Legal Practitioners Act holding that 
(8) 20 C. L. J. 295 aOl!*). 
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the pleader was guilty of grossly improper 
cortduct in the discharge of his professional 
duty, 

Held— That in the circumstances no 
action should be taken against the pleader 
under sec. 14 of the Legal Practitioners 
Act. 

Per D. CuATTERjRB, J.— Jl'hat was done 

in this case was done by an indiriduKil iu 

the capacity of a suitor in respect of his 

supposed riohts as a suitor and of an 

tniagini ., , done to him as a suitor 

. pcrcC“li() 

and it * ^nmetion whitcver with his 

professiona ^ ictcr or anything done by 
him professi^j,tally. 

Pcr^JiKAciJCROiiT, J.— That on the facts 
stated the Munsif's order dismissing the 
erecution case was wholly indefensible, 
and hunuyi nature being what it is the 
action of the pleader was not to be taken 
too seriously; though he wouhl hare been 
well advised to offer the Munsif an 
apology. 

Jicniarks on the impropriety of address¬ 
ing anonymous complaints to Court in 
Connection icith pending eases. 

This was a Keference under sec. 14 of 
the Le^al l^ractitioners Act niu;le by Afr. 
H. Adamson, District Judge of Cnltack, 
dated the 1st of May It)15. 

The Order of Pefereu o was in the 
following terms :— 

“ The above named pleader and Tlabu 
Mohesh Chandra Addy are joint decree- 
holders. They took out execution of their 
decree in Execution Case Ko. 995 of 1914 
in the Court of the 2nd Munsif of Puri. 
A copy of the Order Sheet of this case 
(marked B) is on the record. The Miinsif 
dismissed the case as infructunua for the 
reasons given in his order (jf 15th Febru¬ 
ary 1916. On the 26th February he re¬ 
ceived the letter marked A, dated 26th 
February. It is in the handwriting (ad¬ 


mittedly) of Babu P. C. Addy, Pleader, 
one of the joint decree-holders. It is in 
the name of both decree-holders, but is 
signed only by Babu M. C. Addy. It is 
a notice to (he Munsif that (he tw^ decree- 
hoklcrs are going to take legal proceedings 
against him for Ks. 7-7-3, the costs in¬ 
curred in (lie ('xecution proceedings. The 
let(er was sent to me by the l^lunsif. 

'‘The r otice iiiarked (', dated 
1915 is a notice from, pleader 

under sex*. 1 I of iTie Tjegal I’raciitioners 
.Act, calling on him to show cause why he 
sho\dd not be reported to the High C'ourt 
ns guilty of grossly improjxir conduct in 
the discharge* of his proicssional duty fsec. 
.13 (b)]. To the notice is attached the 
charge. 

‘ ‘ The pleader has not appeared in person 
before me, but apj>eared through another 
lileader of this Court. A sngge.stion made 
by me that an apology should be offered 
«as not accepted. 

“ I’rieflv the ebarge against tlu* jdeader 
is that, knowing full well that no suit 
could lie against the Munsif in respect of 
his dismissal of the K.xceution Case, he 
\\as guilty of grossly improper conduct in 
the diseliaige of his j)rofessional duty by 
wriiitig this letter in his own name and 
in that of (he other decree-holder, and that 
his action was not bond fide and was 
dictated by a desire to harass the Munsif. 

Tliere can be no question that in view 
of th.e |>ix)visions of Act XVIII of 1850 no 
suit could lie against the Munsif in res¬ 
pect of the order passed by him dismiss¬ 
ing t'.c execution case. It was argued 
before m(» that this Act only protects the 
Munsif if he acted in good faith, and the 
suggestion w’as made that the Mnnsif’s 
action was malti fide. Not the silghtest 
attempt was ix^de to show how his action 
was mala fifia.^ this btiggestion in my 
dpinion only , agl^vates the original 
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offence. It is not my duty in this pro- 
ceedinf? to discuss whether or not the 
Munsiff’s order was legal. If it was 
illegal, the decree-holders had a means of 
redress by moving the higher judicial 
IjUthorit'ies. Any Court may err in law. 

“It was also argued that if the notice was 
mere W’aste paper, it should be treated as 
such. Of course if the notice had not been 
written by a pleader, the x»re8ent proceed- 
^IR{{|iqilll^^iot be taken, and the suit might 
be Rwaitea?^i||K|g^il|jlm notice is a mere 
empty threat, the ])leader's conduct is in 
my opinion indefensible. 

“It was of course argued that the pleader 
wrote the letter as a ]>rivate party, i.r., 
as a litigant, and therefore he could not 
be guilty of professional misconduct. 

“ It is noteworthy that despite the fact 
that the pleader wrote the letter in his own 
name and in that of his co-decree-holder, 
he did not himself sign it. That very fact 
w’ould show that his action was not bond 
fide. He does not of course plead that he 
wrote as a Legal Practitioner at the dicta¬ 
tion of his client. 

“ The real question for decision in this 
matter appears to me to be, whether a 
pleader, who is a party in a suit, is at 
liberty to write to the IMunsif who has 
passed an order of which he disapproves, 
threaTeuing him with a suit for recovery 
of the costs incurred in the suit, w'hen as 
a pleader he must know perfectly well that 
no such suit can lie. 

‘ ‘ does seem to me that a ^leader who 
acts like this is guilty of groifl|||Pinproper 
conduct in the discharge of his professional 
duty. A litigant, who is not a Legal Prac¬ 
titioner, may write such a letter, if he 
likes. He may even think that such a 
suit would lie. and may in that case bring 
it. 

But a pleader knows that no such suit 
would lie, and of course he would not 
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waste his money by bringing it. How 
then can his action be bond fi4e?.,,^he 
ob ject of the letter is obvious. The inten¬ 
tion of the 7)leader W'ho wrote it in his 
oun name—though he shrunk from sign¬ 
ing it—could only be dictated by mala fides 
and by a desire to harass, annoy and brovw. 
beat tlie Afunsif. 

“Tf such conduct on the fwirt of a pleader, 
who is himself a litigant, is not improjKJr 
lu'olcssional conduct, then every Judge 
who passes an order tlvni-.'i.v.s not com¬ 
mend itself to the i^lcai nt, mav 

be exposed to receiving a 1 * this kind, 
Ihieatening him with lega* the ceedings for 
‘ illegal and unwarrantJVde condjict.' 
Hie gravamen ol the charge is that as a 
pleader he knew no such suit would lie, 
and that his threat was an empty one. 

It was argued that in any case his con¬ 
duct could not come within sub-.secs. (a) 
and t6) of sec. 13, and that therefore this 
( oiu’t had no right to take action under 
scc^ 14. 1 am of opinion that what he. 

has done does come within sec. 13 (b), at 
any rate for this reason that he does not 
sign the letter as a litigant. It is in his 
hantlwriting and is signed by the other 
party to the suit. If he wrote it as a 
litigant, he should have signed it. It 
appears to me that it may ho held he wrote 
the letter as a legal adviser. He has been 
very clever in the matter. For as it is in 
their j /int names he may argue that he 
wrote as a litigant. Yet, if ho wrote as a 
litigant, why did he not sign it himself? 

1 consider it my duty to rejiort the 
whole matter under sec. Id to the High 
Court for such orders as the Hon’hie Judges 
niay think fit. I come to a finding that he is 
guilty of grossly improper conduct in the 
discharge of his professional duty by 
writing this letter, and I consider that he 
should be suspended for a period as a 
warning.”- „ 
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Bahus Sarat Chandra Roy Choudhury, 
Satya Churn l^inha and Dhircndra Krishna 
Roy for the Petitioners. 

Babu Ram Churn Miller in suplwrt of 
the Reference. 

The JuDOMENT OF THE CoLRT was as 
follows :— 

D. Chatterjek, J. —Bahu Purna 
Chandra Addy is a pleader practising in 
the courts at Puri. He and his cousin 
M«hes had an execution case before the 
second Munsif of J’uri. On the date fixed 
for sale the decree-]iolders found out that 
the sale proclamation Tiad not been duly 
published. They applied for the issue of 
a fresh sale proclamation on the ground 
that the TW)n-publication was duo to the 
negligence of the Court officers. If the 
facts were, as stated above, the most pro- 
])roper and jif^t course for the learned 
Munsif would have been to grant the ap¬ 
plication. He rejected it however and 
struck oft' the case find the whole cost of 
the execution was lost for no default of 
the decree-holders. They were naturally 
annoyed and took h'gal advice as to 
whether they could recover damages from 
the Munsif. It is said that tlu'v were 
jwlvised that such a <*ase woidd lii*, their 
advisers relying on the case of Taruck Nath 
Mookerjee v. 2'hc Collector of llooghly 
(I). Mohes insisted uj^jon fighting out that 
ca.se and a notice, was given to the Miinsif 
signed by Mohes but written out by Babu 
Purna Chandra to the following effect. 
“ We have by your illegal and unwarrant- 
ahhi conduct as aforesaid suffered a loss of 
Rs. 7-7-3 pies being the amount of costa in¬ 
curred as specified below : I hereby give 
you notice that both the aforesaid Babu 
Puma Chandra Addy and myself shall 
adopt legal proceedings against you for the 

(1) IS W. K, IS {19191 
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said sum.” The learned Munsif made a 
rofHirt to the District Judge of Cuttuck 
and the said officer instituted proceedings 
under sec. 14 of the Legal I'ractitioners 
Act against Babu Purna Chandra for 
grossly impioper conduct in the discharge 
of his professional duty inasmuch as .the 
letter of notice was in his handwriting 
and must have been written with his 
knowledge and by his advice and inasmuch 
as he knew that no such suit would lie, his 
action in writing it and allowing it to be 
signed by INfobes wa.s not bond fide and 
was dictated by a desire to harass the 
Munsif. Babu J’urna Chandra in shew¬ 
ing cause said that the. notice was given 
under legal advice without any intention 
of harassing the learned IMunsif and even 
if the advice was wrong he had acted bond 
fide as a litigant in the exercise of his 
legal rights and not as a pleader acting 
for a client and no charge of professional 
misconduct could lie. 

The learned Judge asked him to 
apologize, but he chose to stand upon hi.s 
legal rights and did not. Tho learned 
Judge has therefore' made this reference 
under sec. 14 of the Legal I’ractitiouers 
Act holding that the pleader was guilty of 
gi'o.'sl.v improper conduct in tho discharge 
.of his professional duly. 

It is contended before us that the re¬ 
ference is incompetent and shoidd be dis¬ 
charged. 

I think that thi.s contention is right. 
What was done in this case w as done “ by 
an individual in the capsicity of a suitor 
in respect of his .sui>ix)8ed rights as a suitor 
and of an imaginary injury done to him as 
a suitor and it had no connection whatever 
with his professional character, or any 
thing done by him professionally.” See 
in re Wallace (2), In the matter of Jogen- 

(2) L, a I ct aat 
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dra Naradn Bose (3), In? re a pleader (4) 
and In the matter of a first grade pleader 
(5). The learned senior Government 
pleader 'who appeared in this case on 
notice from the Court did not support the 
reference as one warranted by cl. (b) of 
sec. 13, but he said that the language used 
was intemperate and as the pleader did 
not accept the invitation of the Judge to 
make an apology he deserved some censure 
b-y this Court. The language was perhai)s 
a little harsh but it was the language of 
a litigant smarting from what he consider¬ 
ed a wilful disregard of his just rights 
merely for the sake of administrative des¬ 
patch when the greater part of the fault 
was not with him but with the otfico of 
the Court. I'hen again the part that ho 
took in helping his co-litigant to give the 
notice was an insignificant one : he merely 
copied the letter and refrained from join¬ 
ing openly in the assertion of what he 
was advised was his legal right. It is 
admitted by his learned Vakil that the 
advice w'as wrong, and in the absence of 
malice his client had no right to maintain 
a suit for damages for a judicial act, but 
that does not take the case further than 
this that he and his advisers committed 
an error of law. No doubt the error was 
rather serious in this case as it led to a 
breach of that amity and mutual under¬ 
standing which should alw'ays exist 
between the Bench and the Bar : Justice 
to the litigant is the end for which the 
Bench arid the Bar are the means and the 
powers of the one and the privileges of the 
other are ordained for the attainment of 
that end by their harmonious co-opera¬ 
tion. It is to be regretted therefore that 
there was a discoi'd in this case. The 
error however was nevertheless an error 

(8,6 0 ’w. »r. 48 neoo). 

(4) 18 M. L. J. 184 (1P07) 

(6) L L. U. 24 Mad. 17 (1800). 


of law which cannot be treats as profes¬ 
sional misconduct. See In the matter of 
Sarat Chandra Guha (6). He has how¬ 
ever in this Court through his Vakil ex¬ 
pressed his regret for what has happened 
and there is an end of the matter. 

I niay in this connection mention that 
while the case was aw’aitiiig judgihent I 
received a tyjie-WTitten envelope posted at 
Puri and enclosing some newspaper cut¬ 
tings containing aspersions against the 
Munsif concerned in this case. Babu 
I’urna Chandra through his Vakil disowns 
all knowledge of thi^ and expresses his 
regret that anybody should have done it. 
I accept his statement and hold him 
blameless in the matter. 1 think it my 
duty however to say that whoever may bo 
responsible for the sending of these cut¬ 
tings in an anonymous cover with a type¬ 
written su perscription which cannot be 
identified is guilty of a gross contempt of 
Court. It is an attempt to interfere with 
the due administration of justice : it is 
unfair to the ()arty for whose benefit it is 
done; it is unfjiir to the p.arty slandered 
who has no means of meeting it and it is 
unfair to the Court which might humanly 
speaking be unconsciously influenced 
without being able to deal with the periie- 
trator in due course of law. Conduct like 
this is cowardly, ungentlemanly and in the 
highest degree reprehensible and I hope 
no one connected with the Puri Bar had 
anv hand in it. 

In this view of the case, I dischai^e the 
Buie. 

Beaohcroft, J.—I agree that the refer¬ 
ence ought to be discharged on the'^ound 
that the case is not one within sec. 13 (6) 
of the Legal Practitioners Act. I am, 
however, sceptical of the truth of the 
pleader’s allegation that he took and acted 
on other legal advice in sending the objec- 

(8. 4 0. W. N-888 (IMO), 
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tionable letter to the Munsif. But even 
if it be assumed that it was sent with the 
intention of annoying the Munsif, I do not 
think it necessary to take any further 
notice of the matter. 

We have no explanation from the Munsif 
as to why he rejected the prayer for issu¬ 
ing a fresh sale proclamation in the execu¬ 
tion proceedings, but on the facts slated 
his order dismissing the execution case 
appears to be wliolly indefensible. The 
Mfinsif ought to have been thankful to 
the decree-holders for bringing to his 
notice the deh'ct iiwth%cxeciition proceed¬ 
ings, and incidentally in the working of 
hi.s oflfice, instead of penalizing them for 
it. ■ Human nature l>eing w'hat it is one 
must not view' the action of the pleader too 
seriously. Having had lime fur reflection 
he W’otild have been \yell advised to accept 
the suggestion of the learned District 
Judge and offer an apology to the Munsif. 
I am not impressed by the offer of an 
apology in this Coiirt at the eleventh hour 
when the pleader felt that he might get 
into trouble. But in the circumstances 
the matter may now' be allowed to rest. 

I associate myself with the strictures of 
my 'learned brother on the sending of 
anonymous communications. 

Reference discharged. 


In the matter of Jogbsh 
Chandra Gupta and 
others, Pleaders. 


COIVIL BEVIBIONAXi JUBISDIOTION ] 

Refs. Nos. 11 to 13 or 1913. 
Oarnduff, J. 

Riobardson, J. 

1913, 

5, December. 

unprofeuioTwl eondtief-^IttUes a$ to 
ooiving imtrttet'OMt nnJ aecopting VAkalnttianoHs, 
comphnnee v/'th—Jiuigti'a dnip to tnforet eompli- 
ttneo tiitaipliHary mteuMi ot on h>‘oneh— 

On* fdoador appoaring jor anolhor — Practice— 
Court to b« in ormed. 

Whet^ a pleader who was charged with 


having filed a petition for revival of a suit 
without authority alleged in defence that 
he had been instructed to appear by a 
clerk of the Muldcar of the party, and that 
it had been (erroneously) represented to 
him that the vakalatnama filed in the^ori^ 
ginal suit eotitained his name : 

Held —That the pleader had acted in 
contravention of sec. IS, cl. (a) of the 
Legal Practitioners Act in the matter of 
rcceivintf instructions. 

That creic if the vakalatnama did con^ 
tain the pleader’s name, mere verbal ac¬ 
ceptance of it would not be in compliance 
with cl. (e), r. 4o, Oh, XI, of the High 
Court's (Ich-eral Rules and Circular OrdHs. 

Where a pleader appears for another 
pleader who is unable at the moment to 
attend Court, he ought to let the Court 
know that he is so appearing. 

Per Richardson, J. —The rule in re¬ 
gard to the- acceptance of vakalatnamas 
should be strictly and scrupulously observ¬ 
ed in the Subordinate Courts. In connec¬ 
tion with the enforcement of the rules, it 
is always open to a Judge to refuse to hear 
a pleader or to refuse to allow a pleader 
to act v'ho has not accepted a vakalatnama 
in the })rescribed manner. It is also the 
duty of the Judge to take such action as 
may be appropriate, in regard to infrac¬ 
tions of the rule tvhich escape notice at 
the time and arc brought to light subse¬ 
quently. 

These were References by Mr. J. D. 
Cargill, District Judge of Mymensingh, 
dated Gth September 1913, made under 
sec. M of the Legal Practitioners Act on 
the basis of rejiorts made to him by the 
Munsif of Jamalpur. 

* TEe orders of the District Judge were in 
following terms '.^ ' 

(1) On 23 st Babu Joge^ 
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Chandra Gupta, a pleader of Jamalpiir 
Munsifi, fiU d a iietition on behalf of Moha- 
raja Ja^^adindra Nath Ray Bahadur nmler 
Or. 9, r. 4, C. T’. C'., for revival of rent suit 
No. of 1912 which had been dismiss¬ 
ed for default, without any vakalatnama. 
It ha.s been explained that the ]dcatler was 
instructed by one Ann’italal Dey, a clerk, 
ntidcr the Afaharaja’s Muktear, to a]>pear 
in this case and that he aj)peared and acled 
on the belief induced by representations of 
Auirita that the vaKalattuma filed in ori- 
Pfinal suit No. 18-lM of 191‘2 contained hi.s 
}iarne, whk'h as a matter of fact it did not. 
The vakalatriamas nsed in Jarnal])ur 
ATijnsifi are printed documents contain¬ 
ing names of most of the local jdeaders and 
it has been urged that Jt>gesh Chandra 
Gupta (lid not suspect that his name was 
not in it. On IGth .7unc I91.‘i, after the 
])resent proc 'edings were started a fre«h 
vakalatnama enn)owering .Togesh Babu to 
act was filed. 

In my opinion the ])leader was guilty of 
unprofessional conduct in that he ap))eared 
and acted in rent suit without a vakalit- 
vatna. The vakalatnaina filed on 10th 
June 1918, cannot hav'e retrosjK'ctive 
elfect. 

There are three retained j)lcad(‘rs td' the 
Alaharaja at Jamalpur and it is not clear 
why Babu Jog(!sh Chandra Gupta should 
be engaged in the Maharaja’s causes unless, 
as has been suggested, he, with the help 
of Amrita, who apfiears to be on intimate 
terms with him, had end(?avoured since the 
illness (jf the retained jdeader Babu Jogesh 
Chandra Dutt to be engaged as one of the 
Alahi^raja’s ph^aders. It may be notc^d 
that J(»gesh Babu did not do any act in 
connection with the aforesaid case except 
•filing the |)etition for rc-hcaring on the 
21st F('bruary 1913, all acts in conne’e- 
with the case having been done<*by 

areudi'a Prasad .Das and Bashi IVfohan 


De, retained pleaders of the Maharaja. It 
was therefore clearly his duty to satisfy 
himself about his employment by refer¬ 
ence to the rosfxinsible officers of the 
INfaharaja at Jamalpur or otherwise, and 
since, as has been admith'd, he failed to 
do this he cannot ho held to have used 
ju'oper care in the discharge of his profi's- 
sionul duties. 

It may further bo noted that in several 
other cases as mentioned in the Alunsif’s 

(f 

report which should be j(eruscd the ph'ader 
appeared and acted without a vakalatnama 
and on one (X‘casi(m n^ceived adjournment 
costs. In ease No. 1993 of 1912 he accept¬ 
ed in writing a vakalainnma on behalf of 
the Defendant and the vakalatnama filed 

I 

hv the J'laintiir showed that he w'as also 
engaged as the F'laintilT’s fileader, and he 
acted us pleader for both parties by filing 
a iK'tition for adjournment on behalf of 
the Plaintiff and a list of witnesses on 
behalf of the Defendant. There can 
therefore be little room for doubt that he 
is guilty of gross unj»rofession:il conduct 
and has been in the habit of appearing and 
acting without proper authority. In my 
ofiinion in the interests of good adminis¬ 
tration he should be suspended for a 
reasonable tcirm. 

(2) In suit No. 1992 of 1913 of Jamalpur 
Alunsifi Babu Sashi Mohan De, pleader of 
Janialimr, a]>pcared for the Defendant on 
15th January 1913 and filed a jietitkm for 
tinu to file a written statement. He 
subsequently a])|x*ared for the Plaintiff on 
3rd April 1913 and filed a hazira or list of 
witnrisses. The pleader admits that he 
acted for both parties in the suit but he 
states that he did not receive any fee from 
either. His explanation states that he,{M;ted 
for the .Defendant at the request of the clerk 
of the Defendant’s pleader Babu Jogesh 
(^han.dra Dutt who w'as ill and subsequent¬ 
ly for the Plaintiff at the request of a clerk 
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of the Plaintiff’s jileader who was lute in 
coming to the Munsif’s Court. 

Bubu Sushi Mohan J)e is a. ])loa<ler of 
17 jcars’ standing. He* was not ongagod 
by eitl»er of the parties and il was iiupro- 
T>er for him to ap|!oar for either of them 
without satisfying himself that he was 
engaged. Flis excuse of inadverlenee is 
inadequate. His expression of regret a])- 
pears to the Mimsif whose ref»ort may be 
read to be wanting in .sincerity. 

• Ynhalatnamns u.sed in the Jamalpur 
Mun.sifi are printed documents conhiining 
the nanu's of all^tor yearly all, the pleailers 
of the Jamalpur Par and the ap|)ointn)ent 
of a ]>lead(‘r by a party has to be gathere<t 
from his note of acceptan<*e or endt)rse- 
inent oil the back of the vahihUmima. 
Sashi Pabu neither accept<‘d the rakalat- 
vania/t nor made any endorsement on them 
as required*l)y r. 45 (c.i. Chap. .XT, High 
Court's (leneral Uu'es and Circular Orders 
(Civil) page 301. The aftidavits sworn on 
the 9th and 14th August 1913 by clerks of 
J'laintill’s and Defendant’s j)leaders in 
this case show that he was not engaged 
as n pleader by any parly. It further ai)- 
pears that there were two other pleaders 
who had been cngage«l oh behalf ot the 
Defendant and who could have acted lor 
Jogesh Pabu on the day lui was ill. Sashi 
Pabu’s explanation that he \iorked to ac¬ 
commodate Jogesh Pabu therefore loses 
its force. In my o[)inion Pabu Ha.shi 
Mohan De is guilty of un])rofe.ssional con¬ 
duct and I beg to recommend that he be 
severely censured or su.spended for a short 
period. In this connection reference may 
be made to ni-y ])revious reports No.s. 111*2 
and 1113, dated bth Septemlier 1913 re¬ 
garding other pleaders of Jamalpur where 
this kind of unprofessional comluct is far 
too common. * 

(3) On 4th June 1913 Pabu Mohim Chan¬ 
dra De, pleader of Jamalpur, filed a written 


statement on behalf of Defendants Naku 
and (lenda Mandal in Rent Suit No. 554 
of ]9I.‘} without any vakalalnama to ap¬ 
pear and act on their bc'half. It is ex¬ 
plained that tlu' aforesaid Dehmdants ap- 
T>earc'd before the i)leader on several dates 
and inlimiited t<} him on 4th June. 1913 
that (h(‘v had :i]ipointed liiiu as a ])leader 
<tn behalf of both by a lyikdlatuama filed in 
Ihtj ca.se. A.s a matter of fact till and on 
that date only one vakalaiuama had been 
filed in the case. It bears the date *2()lh 
Pais tk 13-2() (B. S.) corresporuling to 9th 
Mav 1913 and was executed by Defend- 
.'lut Naku Mandal alone and accepted 
bv Palm Kamini Kant Bhattacharjee, 
])l(‘ad(‘r. This rakalatmma is a printed 
d<X‘ument and contains the names of all 
or nearly all the pleadei's of Jamalpur 
IMunsifi (about ‘21 in number) including 
Babu !Mahim Chandra De. The print.e<l 
vak(i1‘’it7HHua shows the names of all the 
pleaders including ])leader.s engag<'d by the 
()p|M)site Party and it is not possible to 
presume apptjinlmout of a pleader on 
beJnlf of any party without acceptance in 
writing by such pleader. Tt Avould be un¬ 
safe and improjier to act upon a verbal 
acceptaiK'e of sucli a vuknlatuQuia. It is 
admitted that after in'-jx'ction of the record 
on r)th June 1913, the pleader found that 
he had a< ted without authoj'ity but he did 
ikJ bring the matter to the notice of the 
Munsif. ^'his discounts the jdea of honA 
fidrs taki-n by him. After the proceed¬ 
ings under the Legal Practitioners Act 
had hoen started, he filed on 14th June 
1913 a fresh vakalatnanm duly executed 
by both the Defendants in the aforesaid 
rent suit and accepted by himself and Babu 
Kainini Kumar Bhattacharjee, pleaders. 

In mv (.pinion the pleader has been guilty 
of unprofessional conduct in that he ap- 
pear(‘d and acted in Bent Suit No. 664 of 
*1913 without a vai&^^twama. The vaka- 
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lainama filed on 4th .Tune 1913 cannot 
have restrospective effe<!t. The plea that 
the pleader acted on the representation 
made to him by the Hefendauts, who are 
illiterate persons, tends to show that in the 
discha^e of his professional duties he did 
not, to say the least, use due diligence and 
care. Tt has betui brought to light in the 
case of pleader Babu .logesh Chandra 
(lupta, which forms the subject of a sepa¬ 
rate report, that at .Tamalinir Munsifi 
similar oc/currences arc not so rare as they 
shoidd be. In the inten^sts of good ad¬ 
ministration, it i.s desirable to impress U|K)n 
the pleaders the neces.sity of performing 
their duties as 1 jegal Practitioners with duo 
care and caution. The jileader has express¬ 
ed his sinccTC regret and 1 do not think that 
any st.iv<'re action is called for. If the 
Hon'hie Judge.s will ex]>resa their disap¬ 
proval (jf th.e pleader’s conduct and warn 
him, this, it ap]tears to me, will meet the 
needs of the case and have a salutary effect 
on the .Jania’pur Bar. 

Dr. Hash Bchari Chose and Babu 
Naresh Chandra Sen-Cupta on behalf of 
the Pleader in Kef. No. 11. 

Mr. A. B. Guha and Babu Birendra 
Kumar De on behalf of the Pleader in Kef. 
No. 12. 

Dr. Bash Behary Chose, Moulvi A. K. 
Fazlal Huq and Babu Nare.sh Chandra Sen- 
Cupia on behalf of the [^leader in Ref. 
No. 13. 

Babu Bam Charan Mitter in support of 
the three References. 

The Judgment of the Court w'as as 
follows :— 

r..\RNDOFF, J.—Tlu'se are three refer¬ 
ences made to this Court under sec. 14 of 
the Ijogal Practitioners Act, 1879. 

The first relates to one Jogesh Chandra 
Cihpta., Avho is a pleader practising at 
Jamalpur, and the charge of professional 
misconduct against him is that he filed a 


petition for the revival of a rent suit, which 
had been dismissed without having any 
authority to do so. 

His reply to the charge is that he had 
been instjucted to appear by a clerk off the 
muktear of the Plaintiff in the case, and 
that he acted on the belief, induced by 
the re])resentation of that person, that the 
vakalatnama filed in the original suit con¬ 
tained his name, although as a matter of 
fact, it did not. 

As regards the first part of this reply, if 
.seems to me that far from being any ex¬ 
cuse, it indicates a tjjsre^gard of sec. 13, 
cl. («) of the I jegal I'ractitioners Act, 
which ijrovides that no practitioner shall 
take instruction.s in any case except from 
the party on whose behalf he is rbtained, 
or some ])erson who is the recognised agent 
of such party, or .>«omc .servant, relative or 
frieml authorised by the pafty to give 
such instructions. 

Then as regards the remainder of the 
reply, the tirst remark that I would make 
is that it is high time, it should be under¬ 
stood, that more is required than the ap¬ 
pearance of a ph.'ader’s name in the 
vakalatnama signed by a. litigant, and that 
mere verbal acceptance i.s not sufficient. 
Tlie practice at Jamalpur, and, I believe, 
in many other filaces in the mofussil is to 
u.se iirintcd forma of vakalatnama. contain¬ 
ing the names of most (if not all) of the 
members of the local bar. Now the duty 
of a plefidcr who is prepared to accept a 
vakalatnama of this kind in which his 
name appears, is under cl. (c), r. 46, Chap. 
XI. of the High Court’s Civil Buies and 
Orders to note on it the date and the name 
of the person from whom it is received, 
with an endorsement to the effect that he 
is satisfied that the pcri^|p from whom 1^' 
received it is either the party himself, or 
a certificated muktear, or one who has 
been authorised by the party to deliver it 
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to him as the case may be. Babu Jogesh 
Chandra Mitter would therefore not have 
been justified in appcvoring even had the 
vakalatnama contained his name, and the 
asssurance of a person from whom he 
ought to have rofused to receive any in¬ 
struction, obviously docs not extenuate the 
offence. It appears that he has. on other 
occasions been guilty of similar laches, and 
that on one he actually received adjourn¬ 
ment costs, and I agree with the Oistrict 
• Judge in holding that he has been guilty 
of unprofessional condtict. 

But having rfgaj;jl to the fact that he 
is only 24 j'ears of age and has been practis¬ 
ing for hardly a year and a half, to the 
laxity of the practice T have refciT€5d to, 
and to "the further circumstance that this 
is, so far as 1 know, the first case of the 
kind that has boon brought to the notice 
of this Co'?irt, 1 think it will meet the 
ends of justice if we record an expression 
of our severe displeasure and let the matter 
rest there. 

The next case relates to one Sasi ^lohan 
Dey who is also a pleader of Jamalpur. 
The charge against him is in resiject of his 
having filed a petition for time to lodge 
a written statement on behalf of the De¬ 
fendant and subsequently presented a 
hazira (list of witnesses) on behalf of the 
Plaintiff. His excuse is that ho was not 
engaged for either party, but that in each 
instance, ho acted simply to oblige an 
absent pleader at the instance of the 
lattar’s clerk. 

A pleader may, no doubt, and not infre¬ 
quently does appear for a friend who is 
unable at the moment to attend Court; 
but in such a case he ought to let the Court 
know that he is so appearing, and that is 
Ibe invariable practice so far as my ex¬ 
perience goes, iRd where it is followed 
there can of course be no confusion or mis- 
und^cstandipg in connection with the 


matter. This pleader is of 17 years’ 
standing, and he ought I think to have 
known better. But on the whole, it will 
be sufficient to accept his expression of 
rc'gret and record our censure. 

Kcguj-iling the Jlrd case of Babu Mohim 
Chaudru Dey, it is unnecessary *to say 
nmcli. His offence is of a cimiparatively 
trifling nature, and the recoinniondation of 
the learned District Judge is merely that he 
bo warned. He has already expressed his 
regi'ot, and the learned (Counsel who ap¬ 
pears on his behalf has admitted that his 
conduct is o[>en to censure. 1 think that 
all that we need say is that his conduct 
is reiirehensible, and that we trust that he 
will profit by Ihe warning conveyed by 
this proceeding. 

llicu.\RPSOX, J.—I agree. A strict and 
scrupulous observance of the rule in re¬ 
gard to the acceptance of vakalalnamas is 
required in the High Court and the rule 
must similarly be strictly aud scrupulously 
obsei ved in the Courts below. lu connec¬ 
tion with the enforcement of the rule, it 
is always open to a Judge to refuse to 
bear a pleader, or to refuse to allow a 
pleader to act, who has not accepted a' 
rakaldtiHinia in the )>rescribed manner. 
But it is also of course the Jiulge’s-duty 
to take such action as may bo appropriate 
in regard to infractions of the rule which 
escape notice at the time and are brought 
to light subsequently. 


ICiVIL REVISION4L JORISDX: TXON } 

Rule No. 662 of IfflS. 


D. Chattekjee, J . 
Bbachcroft, j. 
1915, 

Heard, 3, December. 
Judgment, 

22, December. 


Mohesh Chandra 
Addt, Petitioner, 

Panohu Mudali, 
Opposite Party. ^ 


YnkalatnamR, e/,- (y fUad$r~-En¬ 
dorsement of wri if nmesotf^ 
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Civil Pro'vdurv Code (Act V of 1908), Or. S, r. 4 — 
High Court General Rules and Circular Orders 
Ck. XI, r. 45 (h), Vo'. 1, p. SOI, interpretation of — 
Endorsement if must be ma<ie in all cases before 
vak-flatoama is filed, 

• An accrpbtincc or act by a jAcadcr nawctf 
in a rakalatnama would, if allowed by 
Court expressly or by implication, be 
valid and operative even without an en¬ 
dorsement in writing on the vakaUitnauia 
by fhc p’cader, but r. 46 (o), Ch. XI, p, 301, 
vol. I of the General Rules and Circular 
Orders of the High Court requiring accept¬ 
ance of a vakalatnnina by endorsement in 
writing ought to be complied with. 

Per J>. C'hatterjee, J. —The Hula is a 
salutary rule prescribed for safeguarding 
the interests of litigants and should be fol¬ 
lowed in the MofussU in the manner indi¬ 
cated by the construction placed thereon 
by the High Court. . Courts in the Mofus- 
sil must be specially careful in ettforeing 
this rule in eases of compromise and with¬ 
drawal of eases and u'ithdrawal of money 
or documents. 

Bkachcboft, J. —Courts should insist 
on the Rule being observed by pleaders 
practising before them and the pleader who 
does not conform to it ought not to be 
heard. 

Per Bhaciigkokt, J. (on the interpreta¬ 
tion of the Jiule).—Qiia're —Whether after 
the. first aeceptanec a mere endorsement 
of acceptance is sufficient in the case of 
pleaders subsequently appearing. 

Per J). (’rJAT'i’RRJEE, J .—Such endorse¬ 
ment made in the presence of the Court or 
the sheriatadar or the Jieneh officer ami 
(hied (provided all the pleaders so accept¬ 
ing a vakalaliiaina are, named in it) should 
be sufficient. 

•This was a !Rule granted on the 5th 
July 19J.r> against an order of Babu J. N. 
Ghosh, Muiisif, Puri, dismissing Small 


(kuisc Court Suit No. ‘210 of 1915 for 
default. 

The fuels of this ease material to this 
ro|xjrt will api>ear from the judgment. 

liabu Satyiii Churn Sinha for the ]?eti- 
tioner. 

No one aj)])earcd for the Op[iOHite Party. 

The .7 rod WENT ok the Court was as 
follows :— 

1). Chattkujre, j.—T he whole trouble 
in this ease is due to a misunderstanding 
and some uncertainty of practice, in the 
acceptance of vafgjlattnamas in the 
]\J(>fussil. 

The facts are that the T’etitioner filed a 
suit in the Small Cause Court at Puri in 
ciiarge of tlie Second Mimsif and engaged 
tliree pleaders Babus Poorna- Chandra. 
Addy, Baj .Kishoro J7as and Jogendra 
Chandra IMitra. Bubu l^oorna Chaiidra 
accepttM.1 the vakalatnama by eiwlorsing 
his name on its back as usual. The two 
other phjaders <lid not sign thi* vakalii- 
nama. On the date of hearing Babu 
Jogendra. Chandra signed the ha}ir:t of 
witnesses and Babu Itiij Kishore attempt¬ 
ed to conduct the case by offering to 
examine the vvilne.sses. There is some 
difftu’ejiee between the Petitioner and the 
learn -d Munsif as to wJiat then took place. 
The learned IMunsif says he asked Raj 
Ki.shore Bubu to accept the vakalat nama 
on (h(! record, the Petitioner says Raj 
Kisluee’ Babu was tisked to file a fresh 
vakalatnama. I take the facts as stated 
by the learned Afunsif to be correct espe¬ 
cially as there is no affidavit by the pleader 
and the Karpardasc who swears the affi¬ 
davit does not know English and could 
not have understood what was said. But 
I cannot conceive why Kishore Babu 
should have allowe<l the case to bo dismiss¬ 
ed for default unless he misunderstood the 
order of the Court and thought that he 
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was required to iile a fresh mhalatnama 
which he could not do as his client was 
absent. ‘ As it is 1 think there was some 
such mistake and the case was dismissed 
for default and Babu Jogendra Chandra 
who had liled the hajira without signing the 
vakaldtnama was given a notice to shew 
cause why he should not be proceeded 
against uiider the Legal Practitioners 
Act. There was then an application for 
re-hcaring but that also ultimately failed 
as on the date of hearing an ai')plication 
for postponement was made by the Agent 
of the client acting under a special pow'er- 
of-attorney which wa^ not registered. 
There is no provision in th(^ Begistration 
Act which makes the registration of a spe¬ 
cial pt)Vvcr-Qf-attornoy compulsory but the 
Court is not bound to presume its genuine¬ 
ness unless it is registered, see sec. 85 of 
the Evidence A%t, and the learned .Munsif 
W’as within his rights in lefusing to act 
upon the application of the agent. As 
regards the acceptance of vaMlatnamas 
the practice in the High Court i.s that one 
or more Vakils endorse their acceptance 
on the vakalatnama before it is filed, and 
if any other Vakil named in the vnkalat- 
nama wants to accept it later, he makes 
his endorsement before the Deputy Begis- 
trar or his assistant and the endorsement 
is initialled by the said officer and dated. 
Vakils who are eng.agcd later generally 
endorse their acceptance when the record 
is in the Bench but many Vakils wcirk with¬ 
out endorsing their acceptance unless the 
omission is brought to their notice. 

Or. m, r, 4, of the Civil Procedure Code 
does not expressly say that the acceptance 
of the vakalatnama should bo in writing 
and it was held by Baneijee, J., in 1901, 
in the case of Shama Prosad Ghosh v. 
Taki MuUik (1) thafl*^tmder similar provi¬ 
sions of sec. 39 of the old Code, no writing 

III 6 0. W. N. 816 (IMl). 


was necessary for the acceptance of a 
vakalatnama and it was sufficient if the 
Valdl acting was named as one of those 
authorised in the body of the vakalatnama. 
This matter came before the English Com¬ 
mittee of this Court in April 1910 upon 
a reference from the District Judge ^of 
Khulna and the learned Judges (Sir 
Lawrence Jenkins, C. J., llarington, J., 
Brett, J., Mookerjeo, J., and Camduff, 
J.) directed the Begistrar to say that Or. 
Ill, r. 4, does not require the acceptance 
of a vakalatnama to be in writing. The 
matter came up again in 1914 upon a 
reference from the District Judge of 
Tipperah and the same answer was given. 
Tlie letter of the Begistrar in that case 
is printed in 19 C. W. N. xxvi. The file 
shows that r. 45 (c) of the High Court 
Buies and Circulars published in 1910 was 
referred to by the District Judge. It ap- 
])ears however from enquiries made from 
the Begistrar of the Ajjpellato Side that 
the answer was given in accordance with 
the precedent in the Khuhia case, w'ithout 
placing the matter before the English 
Committee again. The next reference 
was by the District Judge of Cuttuck in 
1915 ma<le in consotiucnce of a represen¬ 
tation from the Puri Bar Association 
objecting to an order of the ‘Jnd Munsif of 
Puri directing that every acceptance of 
vakalatnamas must be in compliance with 
r. 45 (c), (^hap. XI, p. 301, Vol. l, General 
Buies and Circular orders (Ed. 1910) 
whether it is before or after the vakalat¬ 
nama is filed and the same answer was 
given directing that in case of a subse¬ 
quent acceptance by a new pleader of a 
vakalahiama previously filed by another 
pleader, the date of the acceptance should 
be added. This answer was also given 
by the Begistrar on the authority of the 
Khuhia case without any fresh considera¬ 
tion by the English Committee., All these 

Zt 
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references however deal with the case of 
several acceptances of the same vakalat- 
nama by several pleaders at different 
times, and none of them deals with the 
case of a pleader acting without accepting 
the pakalatnama in writing. I think that 
Or, TII, r. i, C. P. C,, does not require 
that the aceej^tance of a vakalatnanm 
should bo in writing. 

An ai>pearance or act therefore by a 
pleader named in the vakalatnama would, 
if allowed by the Court expressly or by 
implication, be valid and operative. The 
High Court Rule how'cver w’as made to be 
followed and is a salutary rule i>rescribed 
for safe-guarding the interests of litigants 
and should certainly be followed in the 
IMofussil in the manner indicated by the 
construction ])lacod on the same in the 
answers to the several references. Tt 
nuist be fully comidied with by the pleader 
who first accepts the vaknlatn:ima and all 
subsequent acceptances must bo made by 
endorsements made in the presence of Ibe 
Court of the sherivtndnr or the Bench officer 
and dat<Ml fuovided of course all the pleaders 
BO accepting a vakalatnama are named in it. 
(’oiirfs in the Mofussil must be specially 
crarefid in enforcing this rule in cases of 
compromise and withdrawal of cases and 
withdrawal of money and documents. 

There was evidently a misconception in 
this case. Raj Kishore Babu retired as he 
probably thought he was required to file a 
fr«!sh vakalatnama which he was not in a 
position to do and the learned Munsif held 
that “ Babu Jofeendra Nath who had filed 
the ha jira had no authority from the Plain¬ 
tiff to file the same.” As I have shown 
above Babu Jogendra Nath had been duly 
authfjriaed by the vakalatnama to repre¬ 
sent the Plaintiff and had signified his ac¬ 
ceptance of the same by acting as afore- 
“^said and would presumably have put down 
his signature on the vakalatnama if > the 


omission had been brought to his notice: 
I therefore make the Rule absolute and 
direct that the case be restored to the file 
and tried in due course of law. 

Be-Achoroft, J. —The Petitioner obtain* 
ed this rule mainly on the strength of 
allegations in the affidavit to the effect 
that the learned Munsif sitting as Judge ef 
the Small Cause Court w’ould not allow 
liis pleader Babu Raj .Kishore Hass to 
examine Eis witnesses as the pleader had 
not accepted the vakalatnama already 
filed, and directed the pleader to file a fresh 
vakalatnama, which the pleader was un¬ 
able to do in the afOsefice of the Petitioner, 
in consequence of which the suit was dis¬ 
missed for default. In support of the rule 
it has been argued that Or. IJI, r. 4, of 
the Civil Procedure Code, does not require 
the acceptance of the pleader to be in 
writing. In addition to tbo opinion ex- 
liressed by Banerjee, J., in Shama Prasad 
Crhase v. T>aki MuUik (I) to the effect that 
aeceptuncft need not be in writing reliance 
was placed on an article in Vol. 19 of 
the Calcutta Weekly Notes, ])^e xxvi, in 
which it was alleged, quoting the letter of 
the Registrar t)f the Apissllate- Side of this 
Court, that the High Court refused to ac- 
cer>t a recommendation of the District 
.Judge of Ti})perah that all the pleaders 
who w'ished to appear in a'case must sign 
the vakalatnama before it is filed in Court. 
In fact it appears that the recommenda¬ 
tion of the District Judge of Tipperah was 
not breiUght to the notice of the Judges, 
but was dealt with by the Registrar on 
the precedent of an answer given to the 
District Judge of Khulna in 1910. On 
that occasion an enquiry by the District 
Judge was considered by the English 
Committee and an answer was sent based 
on the opinion exprettsed by Banerjee, J. 
It does not appear, however, that , any 
(1) sa W.9. «i« 0 Ql> 


S sw 
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reference was made to r. 45 (e) in Chap. 
XI of the Court’s General Buies and Cir¬ 
cular Orders, a rule which had been made 
subsequently to the decision in Shama 
Prosad Ghose v. Tahi Mullik (1). 

That Buie requires that a pleader accept¬ 
ing a vakalatnama shall note on it the name 
of the person from whom it has been re¬ 
ceived with an endorsement to the effect 
that he is satisfied that the person from 
whom he received it is either the party 
himself or a certificated ^lukhtear or one 
who has been authorised by the party to 
deliver it to him us tile c»?e may be. The 
learned Munsif appears to be of opinion 
that the introduction of this rule has had 
the effect of making acceptance in writing 
obligatory by a pleader accepting a vakalat¬ 
nama. I do not think that that is the 
effect of the ruljj. I am of opinion that 
there can still be an acceptance by the 
.plead^M: other than in wTiting. But if this 
Court has, in the exercise of its powers, 
framed certain rules which must be observ¬ 
ed by pleaders, a pleader w'ho does not 
conform to those rules ought not to be 
heard. Although there may be an accept¬ 
ance, as betw’een party and pleader, other 
than in writing, if the rules require that a 
pleader is to sign the vakalatnama or make 
any particular endorsement on it the Court 
before which the {deader practises ought 
to insist on the rule being observed, before 
it allows him to plead. 

Coming to the facts of this particular 
case I am certainly not prepared to accept 
the allegation that the Munsif asked the 
pleader to file a fresh vakalatnama. The 
learned Munsif has sent an account of 
what happened, viz., that he asked the 
pleader if he had aocepted the vakalatnama 
already filed, the pleader replied that he 
had ppt, the Munsif then told the pleader 
that if he aocepted it he might appear, 


otherwise not, and the pleader did not ac¬ 
cept the vakalatnama. I will assume in 
favour of the Petitioner that when the 
Munsif speaks of acceptance he refers to 
the making of such endorsements as arc 
required by r. 45 (e) already referred td. 

The Munsif’s account of what happen¬ 
ed concludes the matter. But in any case 
oven if the Munsif hud not denied the 
allegation in the affidavit, there would be 
nothing before us to justify the view that 
the Munsif had asked for a fresh vakalat¬ 
nama. The affidavit is sworn by a person 
who does not know English, while the con¬ 
versation in Court took place in English, 
and the affidavit is in th(j qualified form 
“ the facts stated are true to the. best of 
my knowdedge,” without any information 
as to the source of the knowledge. Affi¬ 
davits thus qualified are constantly being 
made and it is as constantly i>ointed out 
that the qualification renders the affidavit 
useless as evidence of any particular fact. 

Nor am I prepared to take the view that 
the pleader misunderstood what the learn¬ 
ed Munsif said. The pleader himself does 
not say so, I know that there i.s a general 
objection among the members of the pro¬ 
fession to swearing affidavits, an objection 
for which in many cases there is no justi¬ 
fication. I can well understand a pleader 
objecting to swear an affidavit if that in¬ 
volves his alleging facts which throw dis¬ 
credit on the conduct or work of a judicial 
officer in whose Court he has to practise,! 
but I do not see what considerations can 
stand in the way of his saying, if true, 
that he was mistaken in what the Judicial 
Officer said. Now far from there being 
any misunderstanding in this case^ there 
is every reason for thinking that the 
Munsif wanted the pl«^a^ to make the 
"indorsement requir^ % Y, 46 (e) and that 
the pleader deliberat^y ipe||ised to tmike it; 

It is clear 'beldte ^ us 



292 


THE CALCUTTA WEEKLY NOTES. 


[Vot. XX. 


Mohesii Chandka Addy V. Panohu Mud am. 


that the Munsif lias been trying to enforce 
the complete observance of the rule not 
only by the first pleader accepting a 
vakalatnama, but by those appearing on 
\.he strength of the original vakalatnama 
at''oubsequeiit stages of the case, while the 
members of the bar have maintained the 
position that after the first endorseuu'ut, 
a more endorsement of acceptance is suffi¬ 
cient in the case of pleaders subsequently 
appearing and there is no doubt that there 
was—for J understand that the learned 
Munsif has been transferred—consider¬ 
able friction between him and the members 
of the Bar. It is not necessary, nor have 
we the materials, to attempt to apportion 
the blarnc for this stale of affairs, but aji- 
parently both sides held their ground, and 
I believe the present ineident was me-ri'ly 
an outcome of this dilTerence of opinion. 
Incidentally I niay observe that this state 
of things led to a reference by the ]>istrict 
Judge to this Court which was unfortunate¬ 
ly dis(X>sed of by the llegistrar on the 
authority of the reply given to the List riel 
Judge of Khulna, though the point referred 
was an entirely new one. 

It is not necessaj'y in the present case to 
decide which of the two views of r. d.'5 (c) 
advanced is the correct one, though there 
is something to be said in favour of both. 

What does concern us in the ])re.scni 
case, is whether we ought to interfere with 
the order dismissing the suit. It is true 
•no doubt that we have oji the one hand an 
aflidavit giving a garbled account lay a 
IHjrson who was not in a ]jf>sition to under¬ 
stand what actually took place : £)crliaj)s 
ho was misled. On the other hand it is 
hardly fair to make the litigant suffer for 
a difference of <ipinion between the Court 
and the pleader as to the latter's duties. ^ 

I therefore agree to the order proposed 
by my learned brother. 

Rule made absolute. 


[CRIMINAL APPELLATE JURISDICTION-] 

Govt. Ai>ps. Nos. 4 and 5 of 1915. 

Holmwood,J. ' 

Mullick, J. 

j 5 King-Emperob, 

Heard, 8, 9 and ■ 

10, December. Monmohan Roy and 
Judgment, others. 

14, December. , 

Indian Penal Code {Act XL V of 1S60) tea. 109, 
120B, 4^0,—Abetment by conspiracy—In Han Evi¬ 
dence Act {I of 187^3), tec. 10. 

The aecn.'ccd a loader of the E. I. 

Ituiliraji Company. The ease for the pro.- 
sccnlion teas that when makiwj out the 
wci(ihl.s in the con'siynment notes he en¬ 
tered a u'eif/ht less than the actual with 
the result that the railway eotnpa)ty re- 
ceired a sum le,ss than tlyy were entitled 
to and the other accused who wore a firm 
of merchants paid, as conshjnees of goods, 
illciiat gratified Lion to M for this fraudu¬ 
lent work. It appeared that the name of 
ill signed by himself appeared in one of the 
irol.r hooks of the firm of J) and J and the 
jama-khiirach of the firm shotced the pay¬ 
ment of certain sums to accused M. The 
accused were tried and convicted by the 
Deputy Magistrate under secs. 120B, 420, 
420!tot), l(il, lOl/iOO, I. P. G., but the 
Sessions .Judge in appeal being of opinion 
that the. enneietion under sec. J20B could 
no! sUniid on the ground that the offences 
were com milted before that section came 
into force look into consideration only the 
direct evidence against M of making the 
endorsement of false weight and finding 
this to he insufficient acquitted all the 
accused. 

Hold— That the Sessions Judge rightly 
held that the conviction under see. 120B, 
J. P. C., could not stand by reason of the 
fact that the offences were committed 
before that section came irdo fofpe, hut ho 
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entirely omitted to notice that this was 
immaterial as the law of abetment includes 
abetment by conspiracy which was dis¬ 
tinctly charged before the Magistrate under 
sec. 420/109, I. P. C. That being so the 
circumstantial evidence of conspiracy to 
defraud the railway company was to be 
considered. 

That under sec. 10 of the Evidence Act 
the note books and janm-kharaoh of the 
firm of D and J could be used as evidence 
of abetment by conspiracy against M. 

These were appeals i>rcfcrred by the 
Crown against*tht^ordcr passe<l on appeal 
by 8, Iv. Ghosh, Esq., Sessions Judge of 
Hughly, on the 28rd February 1915, ac¬ 
quitting the accused who A\ere convicted 
under secs. T20B, 420, 161, 120, 101/109, 
I. P. C., and sentenced to various terms 
of iiiipris'i^nnienl by liiibu B. .N. (’hatter- 
jec, l)e}nity Magistrate, Howrah, on 20tk 
February 1914. 

The facts of the case material to this 
report will appear from the judgment. 

Mr. Norton and Babu Manindra Nath 
Banerjee for the Appellant. 

Babus Dasarathi Sanyal, Monmotha 
Nath Mukherjec, Jogendra Nath Majum- 
dar and Jitendra Ball Banerjee for the 
Bespoudent. 

The Judgment of the Court was as 
follows :— 

These are two Government appeals aris¬ 
ing out of an alleged series of conspiracies 
to defraud the East Indian and connected 
railways by endorsing a false weight on 
the back of the consignment note where¬ 
by the railway receipts were made out for 
sums much less than what was really due 
to the railway companies and the con- 
signeei; benefited by the fraud to the ex¬ 
tent of the freight wrongly calculated, so 
that in one year the railway companies 
cqpoemed have lost Bs. 12,500. 


WEEXLY NOTttB. ^ 


The procedure was very simple if suffi¬ 
ciently ingenious. The clerk, whose duty 
it was on any given day to convert the 
true weights in tons into the Indian weight 
in mauuds from the weighment slip sent 
from Howrah after the wagons had been 
weighed, entered a weight several tons 
less than that on the slip and made the 
corres|x>nding shortage in the calculation 
of the weight in maunds. The clerk 
whose duly it was to calculate the freight 
to be charged, it is said was thereby 
deceived, though it is quite possible he 
may have been an accomplice, and charged 
a largo sum less than the railway was en¬ 
titled to for carrying the goods. The con¬ 
signees who took delivery profited by the 
fraud and in the cases now before us are 
said to have paid the accused Monmohan 
Boy, a loader of the E. 1. Bailway Com¬ 
pany, various sums as an illegal gratifica¬ 
tion for helping to carry out the fraud by 
making false endorsements on the con¬ 
signment notes. 

The trial of the cases was held before 
Babu B. N. Chatter joe, an experienced 
Deputy Magistrate at Howrah, and in both 
the cases he dealt with the evidence as a 
whole in exhaustive and careful judgments 
and eventually convicted in case No. 4 
Monmohan Boy the loader, E. I. Bailway, 
Dinonath Pal the head of the firm of 
molasses merchants at Kooshtea, and 
Janaki Nath Pal his son, also a member of 
the firm, under sec. 120B, I. P. 0., con¬ 
spiracy to defraud, and sentenced Mon¬ 
mohan Boy to one year's rigorous imprison¬ 
ment. Janaki Nath to nine months', and 
Dino Nath to four months’ under three 
counts, the sentences to run concurrently. 
He also gave various terms under secs. 420, 
and'420 read with 109, 161 and 161 read 
with 109 apparently all to run concurxdntly 
80 that the sentences under 120B were 
really the sentences in the case. 
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In appeal the learned Sessions Judge has 
dealt with the cases in a somewhat per¬ 
functory manner and has made cross re¬ 
ferences to the evidence and judgments in 
the two cases which is irregular and con¬ 
fusing. ^ He has rightly found that the 
convictions under sec. 120B cannot stand 
by reason of the fact that the offences were 
committed before that section came into 
force, but he has entirely omitted to 
notice that this is immaterial as the law of 
abetment includes abetment by conspiracy 
which was distinctly charged before the 
Magistrate under sec. 420/109. This has 
led him to consider nothing but the direct 
evidence against Monmohan of making the 
endorsement of false weight on the con¬ 
signment notes, and finding this evidence 
to be insufficient on grounds which we 
shall presently have to deal with he has 
thrown out the whole case holding that 
unless and until the alleged act of cheat¬ 
ing is proved against Monmohan no ques¬ 
tion of taking an illegal gratification or of 
abetment can arise. 

It is hardly necessary to point out that 
there is such a thing as circumstantial 
evidence and as was remarked by Sir 
Lawrence Peel. C. J.. in the case of R. v. 
Hadger (1), “It is perfectly true that 
the dark covertness of crime cannot often 
be laid open, that conspiracies like other 
crimes must be generally supported by 
circumstantial proof.** 

Here the circumstantial proof of a con¬ 
spiracy to defraud the E. I. Kailway is 
overwhelming though at the outset we can 
only say that certain firms conspired with 
certain officers of the railway to thaii end. 
In this particular case we have the speci¬ 
fic firm of Dinonath Pal in negotiation 
with the accused Monmohan about some¬ 
thing and as this firm has through its 
dealinga with one of the loading officers 
(4 ftUrkw oa Biriduc*, p. 198 (IMd). 


of the Howrah Goods Station been able to 
defraud the companies of considerable 
sums and as Monmohan’s own name sign¬ 
ed by himself appears in one of the note 
books of the firm and there is positive 
evidence which if believed proves that it 
was Alonmofian’s duty to make out the 
weights on t|^e consignment notes we 
think that there can be no doubt that 
under sec. 10 of the Evidence Act the note 
books and jama-kharach of the firm of 
Dinonath can be used as they were used 
by the learned Deputy Magistrate as evi¬ 
dence of abetment by^nspiracy against 
Monmohan Eoy. As regards the Judge’s 
finding that‘the evidence as to the figures 
being in Monmohan’s hand has broken 
down by reason of the inability of the 
witnesses to stand the test of a partially 
concealed attendance register w<^can only 
say that the test imposed was not a fair 
test and the greatest expert in handwriting 
in Iho world could not have succeeded in 
it. But wo may point out that the wit¬ 
ness Mudhub, Superintendent of the Goods 
Office, who has 23 years of unblemished 
service in the railway came so extraordi¬ 
narily near to complying with the test that 
we are convinced that he is intimately 
acquainted with Monmohan’s handwriting 
and can recognise it. 

He was tested with the first page of the 
attendance register where the names of 
Upendra i^ath Das and Monmohan Boy 
immediately follow one another and he 
picked out the figures against the name of 
Upendra Nath Das as being in Mon¬ 
mohan’s handwriting. Now an examina-. 
tion of the book clearly discloses that the 
entries of the names and the figures of 
these two loaders are in the same hand as 
frequently happens throughout th^ book 
and would baturally be the case when two 
men arrive together and one sits down to 
write their names and the hour of thew 
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arrival. From admitted writing of Mon- 
mohan's we can have no doubt that the 
names are written by Monmohan and not 
by Upendra and therefore presumably the 
figures which are bold and characteristic 
are also Monmohan’s. The same bold and 
characteristic figures appear on the back 
of the consignment notes (Exs, K, 0 and 
12) which are the subject 4t the charges 
and we can see no reason to doubt the 
genuineness of Madhab’s identification of 
, his figures. 

We do not rely so much u])on Kali 
Charan Sarkar’s evidence because he io 
said by the defence *to be the person who 
must have entered the figures and it is 
quite possible that he may have been an 
accomplice. At any rate he like all the 
other subordinate clerks in the floods 
Office shows a tendency in cross-examina¬ 
tion to give the facts a turn favourable to 
Monmohan. Dealing next with the con¬ 
siderations which have been urged by the 
. defence to show’ that Monmohan could not 
have entered the figures and that it was 
not his duty to do so, we can only say that 
w’e believe the positive evidence of Sui)er- 
intendcnt Madhub that it was his duty and 
we do not accede to the contention that 
Mr, Pommell, the Senior Inspector of Ac¬ 
counts, E. I. Railway, who derives his 
knowledge primarily from Madhab, is per¬ 
sonally ignorant of what he deposes to. 

The delegation of authority may be in 
the hands of Madhab but the superior who 
has had charge of the enquiry must be 
assumed to have satisfied himself that 
what he'himself vouches for is a fact. 

It is also obvious from the details of the 
procedure that the officer who loads and 
seals the wagon and marks the consignor’s 
statement would naturally be the proper 
person to enter the actual weight found by 
the weighing clerks at the coal yard. 

; i^Moitenli^ against tbie axe that 


Monmohan goes out to work in the yard 
at 3 F.M. and it is assumed dOes'not return 
to the office, as the witnesses say that the 
office closes at 5 r.M. though any one who 
has work to finish can stay on as long as 
he chooses. It is pointed out th^t Mon¬ 
mohan loaded the wagon about which the 
first count of the charge in this case is con¬ 
cerned on the 1st November. The weigh- 
ment slip w’as received on the 2nd Novem¬ 
ber and it is in evidence that these slips 
come in at 4 p.M. and are received by Kali 
Charan Sarkar or some other clerk and as 
the railway receipt was prepared after the 
weights in maunds had been calculated on 
that same day, the 2nd November, Mon¬ 
mohan cannot have had anything to do 
with it. This is ass\iming that Monmohan 
does not return to tho office at 5 p.m. or 
after, of which there is no evidence. On 
the contrary the attendance register shows 
that he seldom if ever left office before 6 
P.M. so that he had ample time to perform 
this simple dt«ty in respect of all wagons 
loaded under his supervision the day 
before. 

It is always easy where there aje sevwad 
men working in the office to try and shi{% 
the resjKjnsibility to some one else. Of 
course when a man is absent from illness 
or any other cause some one else must do 
his work and the evidence to this effect is 
sought to bo used to throw a doubt on. 
Monmohan’s complicity in the transac¬ 
tions evidenced by Exs. 8 and 9. Those 
exliibits however themselves show that 
Monmohan was in office on those days and 

filled in tho forms. ' 

With regard to Ex. 12, Momnohan’s 
writing does not appear as the wagop Was 
loaded at Slialimar by one Pasupati 
Mandal who wasactip^ for ITpendra Nath 
Das. The evident however clear thSt 
even Upendra‘N4|l^',|^ tp do with 

working 
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that this was always done by Monmohan 
and it is a remarkable circumstance that 
the figures by whomsoever made are exact¬ 
ly similar to those on Exs. 8 and 9. 
Coming now to the note books and jama~ 
hharachs of the firm of Dinonath Pal we 
find it admitted that Janakinath in this 
particular case, just as we shall see the 
gomastha Narain did in case No. 5, came 
down to Calcutta to purchase molasses and 
his expense.s are entered in the jama- 
kharach books which have been laid before 
us. There is also mention of sums paid by 
him to Monmohan in the same book on 
the dates to which these consignment notes 
refer. A money order sent by Narain in 
connection w'ith another case shows that 
it was this Monmohan Boy of the Kam- 
krisnapore Howrah Goods Office that was 
in communication with the firm of Dino¬ 
nath and there is no other Monmohan Hoy 
in the office according to the evidence. 

Moreover Monmohan Roy’s signature, 
undoubtedly genuine, appears in one of the 
note-books under a sentence the meaning 
of which has not been discovered. It runs 
" Tumi loile pore ami ar jaibo na” which 
means “ after you have taken I will not 
go any more." It was sought to be urged 
that these note-books and jama-kharach 
had been obtained under a search warrant 
and that all the formalities had not been 
carried out. 

It appears that a search warrant was 
issued but it was not used as the. books 
were voluntarily produced by the old man 
Dinonath who appears to have had no 
knowledge of the fraud and to have given 
every assistance to the Police, 

The attack is therefore shifted from the 
alleged irregularities to the delay in pro- 
dpeing them in Court and it is also pointed 
out that the passages which Sadananda 
Babu the Auditor of the E. I. Bailway and 
the Snb^Inspeotor speak to as being ad¬ 


mitted by Janaki were not marked at the 
time. The search was ordered by a 
Magistrate who had no seisin of the case 
before the investigation was nearly com¬ 
pleted and the books appear to have gone 
at once to the superior Police officer at 
Howrah and to have been examined by the 
Government Pleader. They were pro-' 
duced in Court in their reghlar sequence 
when tho Sub-Inspector Jaganath Muker- 
iee and Jiabii Sadananda Paulit, P. W. 10 
and 11, proved them. There is no in¬ 
ternal trace of their having been tampered 
u ith and ue can see gp ground whatever 
for holding that any of tho entries in the'* 
note-books have been fabricated. The 
jama-kharach kept in the ordinary f^p^e 
of business ai‘e clearly untouchriSR^ We 
think there can be no doubt that Janaki 
Nath paid Monmohan Roy Rs. 3 on 
the three occasions shown in thb books and 
tliat the proved and completed fraud 
couple<l with the evidence of Monmohan’s 
duties and his handwriting fully establish 
Nlonmohan Roy’s guilt under sec. 420, 

1. 1\ C., and Janaki Nath Pul’s abetment 
of the same under sec. 420/109. 

Tho learned Counsel for the Crown 
does not press the charge against Dino¬ 
nath Pal. He is a very old man and 
has ceased to take any active part in the 
affairs of the firm. Ho appears to have 
suspected nothing of what his son and 
servants had been doing and gave the 
authoritios every assistance in his power. 
We are therefore disposed to dismiss the 
appeal of Government in his case and con¬ 
firm his acquittal. 

As regards Monmohan Boy and Janaki 
Nath Pal we think the sentences ori¬ 
ginally passed by the Magistrate under 
sec. 120B were quite appropriate es¬ 
pecially as in Monmohan’s ease there 
is another case of a similar nature in 
which we are delivering judgment jitter 
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Counsel of one High Court appearing before 
another. 

The recent applifntioii by Sir J{anh Bohary 
CihoHe before an Appellate Bench of the Alla- 
liabad High (’ourt for leave to appear, has given 


A h .9 fAxivyvaJWA 

We are gratified by the courtesy shown by the 
Ilon’hle Judges of the Allahabad High t’oiirt 
■ to Sir Hash Behary in granting him such 
*|eave. A great deal of misapprehension seems 
exist in this resjiect. It is not a fact that 
^,ao Judges of the Calcutta High Court have 
llways refused leave to counsel practising in 
lie other High Courts to appear before them, 
in the great case, Mr. Anstey came over 

frbm l^mbay to apply for a habeus corpus on 
behalf of ArnecT Khan, and although he was not 
on the rolls of the Calcutta High Court, he was 
allowed to appear and argue the case. Then 
in the Calcutta High Court. Sessions. Mr. 
Tnverarity of the Bombay High Court, was 
allowed to ^pear for Jacob in the famous 
Hyderabad diamond cheating case. Mr. Ratti- 
gan, who was also engaged by Jacob as junior 
to Mr, Invemrity, threw up his |^ief appre- 
bendmg opposition from the Calcutta Bar. It 
fWd that the Calcutta Bar, through its 
senior members, mtimated to him that they 
woi^d withdraw theur objactiop but before that 
lie had termipat*i^ his mjgagdthent. 


V, 


In the Well-known Hearsay defamation case 
against the Pioucer newspa[)er, Mr. .lustice 

orris refused permission to Mi-. Alston of the 
Allahabad Bar to appear befon; the (.!alcutta 
High C'ourt Criiniual St'ssions. ihit the 
learned Ju<lge did not assign any very cogent 
reason for the refusal. In the Bombay High 
(, omt, counsel Irom Calcutta has been allowed 
to appear with eerlain limitations. In the 
sedition trial of Bal (bangadhav Tilak, held in 
September 181)7, the late, Afr. L. P. Pugh, Mr, 
(now Sir) William Garth and ^Ir. J. ('haudhuri, 
asked for k^ave to ajipear on behalf of the accus¬ 
ed at the Bombay High Court Criminal Sessions 
before Strachey, J. The (piestion, we under¬ 
stand,^ was referrt'd to the Hon’ble Judges of 
that Court and their fjordabips gave permission 
to Mr. Pugh alone to appear. The reason as¬ 
signed for giving leave to Air. Pugh and refusal 
to his Calcutta juniors was that there was no 
counsel in Bombay who was of the same stand¬ 
ing as Mr. Pugh and it was fair to the accused to 
allow him to avail himself of Mr. Pugh’s services, 
but that as there were in Bombay plenty of 
juniors of the same standing as Mr. Garth and 
Mr. Chaudhuri, it would be unfair to the mem- 
bi'rs ot the Bombay Bar to allow them to appear 
with Mr. J'*ugh. Thereupon Mr. Davar (nowon 
the Bomhav Bench) alone appeared as junior to 
.Mr. Pugh. M'e may mention in passing that the 
members of the Bcjinbay Bar even objected to 
Afr. Garth and Mr. Chaudhnri sitting at the Bar 
with their robes on. But after they had un¬ 
robed, no objection w'as tajken to their sitting 
at the Bar with Mr. Pugh and taking notes as 
private individuals. 

We do nf>t question that a counsel or an ad- 
vocate of one High Court cannot appear in a 
ca^ in another High qourt as a matter of 
nght. The g^t of is discretionary ^ith 
the judges and na-spedial. by reason of 

senionty, nr ot the case. 


thejudges,asafl(^1 



, may as a rule 
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allow a counsel or advocate of another High 
Court to appear before them. The course 
adopted by the Bombay High Court in the 
TiJak case would seem to be consistent with the 
English circuit practice. Bui when a Bombay 
junior was engaged with Mr. Pugh, we doubt, 
how' far it was reasonable on the part of the 
Hon’ble .Judges of the Bombay Higli Court not 
to allow 'the Calcutta juniors lo appear with 
him. Tt is after all a matter of courtesy and if 
a i)nrty is desirous of availing himself of the 
services of any junior practising in another 
High Court along with a local junior, the inter¬ 
ests of the local Bar cannot be said to suffer. 
Anyhow the .Judges of the Allahabad High 
Court have acted with v(*ry commendabh* 
liberality and let us hope that the same reci]>ro- 
city of courtesy will from now be observed by 
all the High Courts in India. 


CURRENT INDIAN CASES. 

(('KIMl.N.Ui.t 

Indian Penal Code, sec. 

Emperor v. Mplh’, 1. L. R. 87 All. 890. 

Where the accused was found inside the 
house of the complainant at *2 .A.M. and tried to 
escafie when discovered and at that time made 
no statement as to why he came though subse¬ 
quently alleged in Court the existence of 
intimacy with a widow in his house. 

Held —That the circumstances |K)inted lo the 
guilty intention of the accused and the onus was 
on him to prove that his intention was an inno¬ 
cent one. 


Criminal Procedure Code, secfi. 32^, 343. 

Emperor v. H.ahmat, I. L. R. .37 All. 419. 

Four jiersoiis inflicted serious injuries on 
another who died. The accused were conjmit- 
ted to the Court of Sessions on a charge under 
sec. 1. 1\ C. .The Sessions .Judge .allowed 
the case to b(^ com]>ounded upon an arrange¬ 
ment come to between the accused persons and 
the widow of the deceased and acquitted the 
accused without taking any evidence at all. 

Held —^That the order of the Sessions .Judge 
was illegal. An offence under sec. 325, I. P. 
C.^ is no doubt compoundable with the per¬ 
mission of the Court but it is compoundable 
whom the hurt was caused 
.and the widow had no right to compound the 
C£lS6-. 


of (JTaseB. 

BNQLISH LAW COURTS. 

COURT OF APPEAL.—Before the Master 
OP THE RoiiiiS, Bankes, L. J. and Warrington, 
1j. J. Schaffenim v. Goldberg. November 
2Gth 1915. 

.1 German interned in Englaml i/i entitled to 
sue in British Courts. 

Apjieal from a decision of Younger,.,.!., who 
liekl that u Cieruiau interned in England had a 
right to maintain an actiibn. It was contended 
for the Defendant that the Plaintiff was an alien 
enemy and a prisoner of war, and was therefore 
debarred from suing in the British Courts. 

The Ma.ster of the Rolls in the course of his 
judgment dismissing the appeal said as 
follows :— ♦' *■ 

The Court must be very careful not to say 
anything inconsistent with the deci.sion of the 
full Court of Appeal in Porter v. Freudenberg 
((191 ■'5) 1 IC. B. 857]. Tliat owse decidetl that 
for the fturposes of trading the question whether 
a man was an alien enemy was not a (piestion 
of nationality. It decided also upholding the 
decision of Mr. Justice t^argant in Prhiress 
Thurn and Ta.eis v. Moffitt f U915) 1 Ch., .58] 
that registration operated as a licence of the 
Crown to remain in the country. Tt did not, 
however, decide that such a licence could not 
b? revoked, but then* was nothing here b: 
suggest revocation, unless it were the intern¬ 
ment of the Plaintiff in th(> Isle of Man. 

A large numlier of cases had been cited to the 
Court most of which were discussed in Porher 
V. Freudenberg (supra). A point, however, had 
be(*n raised which was new. Tt was said that, 
a'though regi.stration under the Aliens’ Restric¬ 
tion Act and Order had the effect of a licence 
to remain comraorant here, yet that the p<'r- 
mission oidy lasted so long as the registered alien 
did not molest the Crown, and was not molested 
by it, and that the internment amounted to 
iriolestatioii by the Crowm. There was no 
authority for that proposition. The only vestifie 
of authority was in Wells v. Williams, 1 Lord' 
Raym. 282, 1 Salk, 48, when, according to tlie 
report of the. case in Lord Raymond’s reports, 
the .Judge said :— 

“ Though the Plaintiff came here since the 
war, vet if he has continued here by the Kinjr''’ 
leave and protection ever since, without molest¬ 
ing the Government or being molested by it ■ J’*' 
may be allowed to sue, for that is consequent) 
to his being in protection.” • j 


SO 
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All that was meant by the words, molested 
foy the Government, was that, if the licence 
previously given was withdrawn, that would 
be molestation by the Crown, and w^nild take 
aw'ay the' right to sue. In any case these words 
did not appear in the other report of tlie case 
in Salkeld. and he declined to assume that such 
4in imporlant pro.nosilion as this could be estab¬ 
lished by that one short sentence in Jjord liay- 
mond’s reixirt of the case. 

Then it was said that there was no authority 
.sup])orting the I’laintiff's claim to sue, but that 
.there was authority against it. The Court had 
been reh'rred to several cases including Jir,c v. 
SuiH'rinU’ndvni of Viiie-slrcet Police Station, 
tbi T. Tj. It. 3, which laid down that a 
writ of habeas corpus (rould not be taken 
<nit by a iirisoncr of ^’ar. It was jierfectly 
right; but his Lordship said that speaking for 
hinis(!lf he did not wish to be thought to assent 
to all the language used by the two learned 
Judges in that case. 

Further, ihe matter was not so bare of authoi- 
ity as was suggested. In SfHircj^burtfh v. 
liannaiync (1 Bos. and P.. 103) the following 
observation was made by Chief dustice biycc. :— 

“A neutral, whether in or out of prison, 
cannot, for that reason, be an alien enemy; he 
can be alien enemy only with respect to what 
he is doing under a local t)r temporary allegiance 
to a .Power at war with us. When the alle¬ 
giance determines, the character determines. 
He can have no fixed character of alien enemy 
who owes no fixed allegiance to our enemy, 
and has ceased to be in hostility against ns; it 
being only in resj)ect of liis being in a state of 
actual hostility that he was even for a time an 
enemv at all. As a prisoner of war, how does 
he differ from any other individual who is in 
custody for an offence which he has committed 
and for w’hich he is answerable?” 

Therefore a prisoner of w'ar w’as not put out¬ 
side the law anv more than any other prisoner, 
but was entitled to assert his civil rights, and 
his Lordship thought that it would be shocking 
to say that the Plaintiff was, through being in¬ 
terned, deprived of all power to enforce his 
rights in respect of trading which he liad carried 
on. So. too, Mr. .Justice Heath in the same 
case said :— 

“ The pleas state that the Plaintiff w’as ad¬ 
hering to the King’s enemies; they must be 
proved in all their parts; but a prisoner at war 
is not adhering to the King’s enemies, for he 
is here tender p'otection from the King. . . . 


It has been said that a prisoner at war cannot 
contract; his case would be hard, indeed, if 
that were true.” 

If authority w.-is w anted in support of the pro¬ 
position advanced on behalf of the Plaintiff in 
this case, it was to be found in that case. He 
did not .however, base his decision on that case, 
but on the gc'neral firinciple that the restraint 
iinposc'd on the movenieiUs of an, alien enemy 
bv his internment did jiot d(‘prive him of the 
civil rights which he; ha<l liel'ore the internment, 

Mr. Pllliiir for tlie A])])cllanl. 

Messrs. J. li. Mailteu's, K. (\, and Samuel 
IfuneUit for the Kespondenl. 

B. P. 


(lOlHiT OP (’RLMINAL APPE.\L.~ 
Before thk JiOKi) Chihi<’ Jf stick, Colkbidgk 
and Avoiiv, J.J. lie.c v. Tonks. 2yi,’i Novem¬ 
ber 1915. 

Plea of autrefois convict. 

In September, tlic Appellant and her husband 
were convicted of neglecting their chlidren, and 
were sent'-nced to tc'rms of imprisonment. One 
o! the children sub.'<e(picntly <liod in October 
and the ('oroniu-'s jury returned a verdict of 
manslaughter against the Ajifiellanl and her 
husband. Both were duly tried for the said 
offence and the Ajipellant was sentenced to 6 
months' impri.somnent in addition to the sen- 
ti-ncc for th:* fiist offence. The Apttellant 
raised the plea of autrefois eonrieh in .that the 
convictiou for manslaughter was bad, becafiso 
she ha<l been previously convicted on the same 
facts, for the offence of neglecting her children, 
including the child who died subsequently, 
t'ounsel for the .Vppc'laut relied upon the law 
laid down in Archbold’s Criminal Pleadings, 
•24th Edit., p. 177. The Court dismissed the 
appeal. The Lord Chief .lustice said :— 
it bad been urged that the Appellant ha^d 
been in danger of being convicted twice for 
the same offence. But that left out of consider¬ 
ation the fact that death had ensuwl some days 
after tho date of the first conviction. On the 
occasion of the first conviction it would have 
b(‘en impossible to have charged the Appellant 
with manalaai.ghter because death had not then 
resulted. Later, it did, and the charge of man¬ 
slaughter was then preferred. 

No difficulty arose. The Judge could tell the 
jury that m the CMe before them tley must 
come to the ecHptcipinq that the prisoner was 
either gniity hir of manslaughter, and 
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could not do what he would do in a. normal case 
under the setdion—^namely, direct the jury that 
it was open to them if they thought right to 
find the ]»risonor guilty only of the lesser offence. 
He did not do that here because of the special 
facts of the case. It would be wrong to say 
that a per.son, indicted for the nianslaught,(‘r 
of a child who had died after such person had 
been convictf-d for the neglect t>f that child, 
woidd be put upon trial the .second time for the 
same offence. 

He desired to draw' attention to a passage on 
pag>' 177 of the 'Jlth edition of Arehbold's 
C'riniinal Practice, where it was said :— 

The true test by which the question, whether 
such a plea is a sufficient bar in any particular 
case, may be tried is, whether the evidence neces¬ 
sary to support the second indictment would have 
been sufficient to procure a. legal conviction upon 
the first. 

The iiuthoritv given for that proposition was 
Per/. V. Clark (J B. and B.. 473), but on 
examination it w'as 'found that that was no 
aullioritv to supjxirt the principle enunciated. 
The text-book was therefore wrong in this 
ri'spect. They had also boon referred to a. 
statement at page 174 of Stephen’s Digest of 
Criminal Procedure. It was not to be taken 
that the Court assented to that projxisition. 

Mr. Sherwood for the Appellant. 

Mr. D. Coten-Preedn for the Crowm. 

B. D. 

CALCUTTA HIGH COUBT. 

BaaMt ttaalatona net Fat rapenatt, 

(As tasportut OMM tp b« InllF rtpsrtsd ts w ltsr.t 

Civil Appellate Jurisdiction. Before Nbw- 
BOULD, J. Appeals from Appellate 
Decrees Nos. 3576, 4106 to 4109 of 1913. 
BINODE LAL OHAKRAVAKTI and 
ORS., Plaintiff’s, 'Appellants «. PRIO- 
MOHAN CHAKRAVARTI and ors., 
Defendants, Respondents. Heard ffth 
January. Judgment l‘2th January 1916. 

Permanent tenancy — Inference—Land let out 
for business purposes—No variation of rent — 
Buildings on the land —Nazar paid. 

These five appeals arose out of five suits in 
which tJje Plaintiffs-Appellants sued for re¬ 
covery of khas possession of the lands in suit 
after doclaration of their title. The suits were 
decreed in part, the Plaintiffs’ title was declar¬ 


ed but their claim to khas possession was dis¬ 
missed. The Plaintiffs appealed to the District 
Judge against the dismissal of their claim for 
ktuis possession. These appeals were dismissed 
and the Plaintiff’s preferred these second 
appeals. 

The Plaintiffs claimed that the Defendants 
held their lauds under kabuliyats executed on 
dift’e rent dates in 1900 and 1901 A. D, and that 
the tenancies were terminated by a notice to 
<juit which W'as served in accordance with the 
pro\ isions of the Transfer of J'roi)orty In 

three of these suits there wore concurrent find¬ 
ings of both Courts that the land in suit was 
agricultural laiul to which the provisions of the 
P>engal Tenancy Act applied. In the remSain- 
ing two suits the learned Disti'ict Judge held, 
differing from the Muiisif, that the tenancies 
were not agricultural but land w’as let out for 
business purposes, but dismissed them on the 
findings that the kabuliyats on which the 
IMaintiffs relied were exeeuled under undue in¬ 
fluence and that the Defendants’ teitancies were 
in their (inception permanent. 

Held —That whether the tenancies were jjer- 
luaiient in their inceidion wa.s,,mixed (juestion 
of tact find law'. 

An inference as to the nature of the tenancy 
Iroiu the facts found, can he attacked in second 
ai>))c!il. 

That it was a legitimate inference that the 
t('nancy in its inception was of a permanent 
ciiaracter from the following facta—^that the 
letiJincies were held by the present tenants and 
their predecessors for at least three generations; 
Hint the rents w'ere unchanged from the incep¬ 
tion of the tenancies; that there were buildings 
on the land in each case; that at the inception 
of the tenancies, a nazar of ten or twelve times 
the annual rent was paid by the tenants in 
('.'u'h case. 

Moharam Chaprasi v. TeJamuddin Khan (16 
0. \V. N..567) followed. 

Bahus Vwarka Nath Chakrabarty and Gopal 
Chundcr Chakrabarty for the Appellants. 

Babus Mahendra Nath Ray and Oopdl Chan¬ 
dra Das for the Respondents. 

A. T. M. Appeals dismissed. 
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this. We therefore set aside the order of 
acquittal passed by the learned Judgo and 
convicting Monmohan Boy under sec. 420, 
I. P. C., sentence him to be rigorously im¬ 
prisoned for one year. 

We convict Janaki Nath Pal under sec. 
420/309 and sentence him to be rigorously 
imprisoned for nine months. 

A» regards the charges under secs. 161 
and 161/109 we do not think it neces¬ 
sary to come to any finding. The conduct 
of the two accused appears to be covered 
by the general charge of cheating and the 
illegal gratification wyjs the consideration 
for the fraud. In any case no separate 
sentence would be necessary. 

fin Appeal No. 5 their Tjordshi])S affirm¬ 
ed the acquittal of Dinanath Pal and set 
aside the acquittals of Janaki Nath Ull and 
Narain Chandra Dutt.] 


[PRIVY OOUNOIL.] 


[Appxal from Bombay.] 


ViSCODKT HaLDAKE. 
Lord Parmoor. 

Sir John Edoe. 

Mr. Amber Ali. 
1915, 


Haji Umar 
Abdul Rahim an, 
Appellant, 

V . 


Heard, 2, 3, 4, 5 and 
8, November. 

J adgment, 

23, November.^ 


Gdstadji Mun¬ 
ch ERJi Cooper, 
Respondent. 


PUading and proof, varianoo between, when 
fatal to tu,>t—~ Varianee not offering cardinal pointe 
in ieiue—Ifature of the principle—Queet on one of 
oireumttaneee rather than of law— Application of 
the principle tn an abstraot wag leading to error 
of deouion on the nurite—Trial Judgde appreoia' 
tion of witneeeee esatnined in hie pretence, value of. 

When a sum of money due by A to 
B Was entered in B’s account-book as 
having been paid on 6th November 1907 in 
cash, but B’s case was that it was liquidated 
by a promissory note which however bore 
date the 7th November 1907; and whilst 
A. alleged that the payment was in fact 


made on 5th November in cash and the 
note of 7th November was a forgery, B and 
his witnesses throughout the trial insisted 
that the date of the transaction was the 
7th and the note was signed then, but the 
evidence and circumstances of the, case 
showed that there was no payment in.cash 
and that the promissory note was genu¬ 
ine, hut had been executed not on the 7th 
but on the 5th—the entry in the account- 
book to the effect that the payment was in 
cash being satisfactorily explained by the 
practice of entering payments by promis¬ 
sory notes as payments “ in cash ” : 

Held —That the variance of the case 
established from the ca.se pleaded in the 
plaint {as to the dale of the note), was not 
fatal to B's suit to enforce the promissory 
note, in which the cardinal points to he 
decided were whether the debt had been 
paid in cash and whether the note was a 
forgery. 

That the High Court in relying for the 
dismissal of the suit on, amongst other 
grounds, that of variance between plead¬ 
ing and proof had applied that principle in 
an abstract and unsatisfactory way which 
had misled them in estimating the merits 
of the case. 

That the question, in ultimate analysis, 
was one of circumstances and not of law. 

That the evidence adduced in support of 
the transaction having been effected on the 
7th November was not necessarily perjured 
or fabricated when it appeared that the 
statements of witnesses and entries in ac¬ 
count-books might be due to bon4 fide 
mistake. 

Appeal from a judgment of the Bombay 
High Court (Chandavarkar, J., Scott, 0. 
J., concurring) which reversed a judgment 
of the Subordinate of Poona. The 
following is the |»rt of the judg¬ 

ment under aKpeai-i^si-.^ 

The made' in -Hie. 
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plaint and supported strenuously by the 
evidence led in proof of it in the Court 
below was that at 11 A.M. on the 7th of 
November 1907 at I‘ooua the Respondent 
and the Appellant met in the former’s 
shop that in the presence of the Ros])on- 
dent, his son. and one Jamsetji Dhunjisha-, 
an account was made of sums due from the 
Appellant to the Respondent on ceidain 
promissory notes; and that for the balance 
found {Rs. 14,000 princii)al and Rs. 
interest) and a- sum of Rs. 1,000 rcceive<l 
then in cash, the A|)])ellant executed the 
promissory note in disj)nte for Rs. 15,000, 
the amount of interest (Rs. 3.‘h2) having 
been appropriated by the Respondent from 
the sum of Rs. 1.5,302. 

“ The Appellant denied execution of tlie 
note and pleaded that it was a forgery. 
His case was that on the 7th of Novem¬ 
ber 1907 he was at Bombay, not at Poona; 
that there were no meeting and settle¬ 
ment of accounts on that date, as alleged 
by the Resf)ondent; and that on the 5th of 
November 1907 he had settled the accounts 
and paid in cash the balance found due 
on the i)revious account. 

“ The evidence led by the Ay)j)ellant in 
support of his case as to the alibi was of 
so unimpeachable a character that the 
Subordinate Judge had to come to the 
conclusion that the story that ‘ The De¬ 
fendant executed the promissory note on 
the 7th of November 1907 and that too 
at 10 or 11 A.M. of that day necessarily 
falls to the ground and becomes an im¬ 
possibility.’ Before us in appeal Counsel 
for the Appellant has not challenged this 
finding of the Subordinate Judge*. It is 
unnecessiiry, therefore, to examine the 
evidence in support of the alibi, as we 
concur with the Subordinate Judge in the 
“■reasons he has given in his judgment for 
holding it to be absolutely reliable. The 
Subordinate Judge was also of opinion that 


the I’laintiff (Respondent) had ‘ been 
guilty of fabricating his accounts and of 
perjury to en.^ble himself to prove the date 
of the promissory Jiotc as the 7th of 
November 1907.’ 

“ Nevertheless the Subordinate Judge 
held that the promissory note was genuine 
and ‘ must have been passed ’ by the Ay)- 
pellant on either the 5th or the Gtli of 
November 1907. This conclu.sion of the 
Subordinate Judge rests mainly on two 
grounds:—(1) that on comparing th« 
handwriting of the note and the signature 
thereon, ])urporting^o bp the Appel'ant’s, 
with those of the y)romissory notes ad- 
njitted to have been written and executed 
by the Ap|)ellant, ‘ it is im])ossible to avoid 
the conclusion that all the docutiftjiits,’ in- 
cludirtg the promissory note in dispute, 
‘ were signed by one and the same hand 
and (2) that from the eviddhee recorded 
it is satisfactorily ])roved that on the 5th 
of November 1907 the Ay>yxillant was so 
heavily indebted that ho was not in a posi¬ 
tion to satisfy his debt due to the Respoii- 
deut by payment in cash. 

“ The finding of the Subordinate Judge 
that the promissory note in disjuite was 
executed, not on the 7th, but either on the 
5th or 6th of November, imywrts into the 
suit a case at variance with the pleadings 
and proof of the Plaintiff-Resynindcnt and 
one which the Dcfcndant-Ay)!)ellant was 
not cal led on to meet at the trial. 
Thr<Aighout the Respondent alleged and 
sought to prove that the y)artie3 had met 
in his shop at Poona on the 7th of Novem¬ 
ber 1907 and that it w’as at that meeting 
that the promissory note had been execut¬ 
ed. In his plaint he averred that his cause 
of action on the-note arose at Poona on the 
7th of November. The first issue framed 
in the Court below involved that aver¬ 
ment. The question of the date wgs treat¬ 
ed as a material part of the proof as to the 
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genuineness of the note and the examina¬ 
tion and cross-examination of the wit¬ 
nesses called by the Resjiondcnt in sup¬ 
port of lus averment in the plaint and 
issues proceeded on the sole basis that the 
note had becm executed on the 7th of 
November at Poona, and on no other date. 

‘ The Pluintifl’s case,’ observes the Sub¬ 
ordinate Judge, ‘ from the beginning has 
been that the promissory note was execut¬ 
ed on the 7th, and, as already remarked, 
he has attempted to support this case by 
the evidence of his witnesses and his 
books. ’ • » 

“ If that was so, and if that case failed, 
it is a serious question whether the Plain¬ 
tiff, wIk;^ is found by the Subordinate 
Judge to have fabricated his accounts and 
’committed ])erjury for the purpose of 
proving his cgse that the dis})uted note was 
executcid on the 7th of November and no 
other date, should be allowed to succeed 
on another ground never made jiart of his 
pleadings and proof but forming the basis 
of the Subordinate Judge’s decree, viz., 
that “It is not improbable that the pro¬ 
missory note was really executed on some 
other day than the 7th of November and 
tliat the Idaintiff and his witnesses have 
probably no recollection as to the exact 
date.’ Such ground and probability be¬ 
came mere matters of 8i)eculation after the 
Plaintiff had deliberately gone to trial v ith 
the 7th of November as the only date. No 
mistake and want of recollection on the 
part of the Plaintiff and his witnesses as 
to the date were ever suggested except, as 
appears from the Subordinate Judge’s 
judgment, in argument by Appellant's 
Solicitor in the Court below after the evi¬ 
dence had all been taken; the Defendant 
Was never called upon to meet by evidence 
any cause of action other than that alleged 
in the plaint to have arisen on the 7th of 
NovemJber. 


Muncherji Cooper. 

“ This view is not a mere matter of 
technicality ; it affects the merits of the 
case, because where, as here, a document 
is impugned as forgery, the time, jdace, 
and circumstance of its execution become 
more or less material for the purpbse of 
deciding the question of its genuineness. 
It is an elementary j)rinciple of law that 
a Court should not allow variance between 
pleading and proof. As is put in Gorakh 
Babaji v. Vitlxal Narayan Joshi (1), citing 
The ' Alice ’ v. The ‘ liosita ’ (d), ‘ the 
first rule of adjudication is that a Judge 
shall decide secundum allegata et probata.’ 
There are uo doubt cases wdiere the Courts 
allow” a I’luintiff, who has wrongly dated 
his cause of action in his plaint, to amend 
it, but that is only where he has miscon¬ 
ceived his case and the misconception 
can be remedied by amendment without 
inju.stice to the Defendant and contradic¬ 
tion between the injury averred by the 
Plaintiff and that assumed by the Court as 
the ground of its judgment. (See per 
Melvill and We.st, JJ., in Small Cause 
Coui'l Reference No. 28 of 1877, Printed 
judgments of this Court of 1877, page 133). 
That cannot be said here, where the Plain¬ 
tiff never suggested any misconception on 
his par# but deliberately stuck to the 7th 
of November as the date of his cause of 
action and attempted to support it by 
forgery and jierjuiy. ‘ It will introduce 
tile greatest amount of uncertainty into 
judicial ])roceedings if the final determina¬ 
tion of causes is to be founded upon in¬ 
ferences at variance with the case that the 
Plaintiff has pleaded, and, by joining issue 
in tlie case, has undertaken to prove ’ : 
\_Eshan Chutvder Singh v. Shamachurn 
Bhutto (3)]. 

“ When we test the finding of the Sub¬ 
ordinate Judge, that the promissory note 
|1) 1. L. R. It BttSk 4S6 p. 4(8 (1887). 

(2) L. R. a P. O. (1888). 

(8) 11 Moo. 1. A 7 M p. 38 (1888). 
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must have been passed on the 5th or 6th 
of November, by the light of the evidence 
in the case, it is im}X)ssible to uphold his 
conclusion.” 

On the prescmt appeal Messrs. L. De- 
Gruyl^ier, K. C. and Raikes for the Ap- 
7 >ellant submitted that the decision of the 
Subordinate Judge was right. The Bes- 
ixindent had failed to prove that he had 
paid off the admitted debt on the 5th 
November 11)07. On the contrary the Ap¬ 
pellant had established that the Bespon- 
dent was not in a position to do so. 

The real question at issue between the 
parties was whether the debt was paid otf 
by the Bespondent in cash, or whether 
it was settled by a further advance and 
the passing of the disputed note. 

The note was in the handwTiting.of and 
signed by the Besp.ondent. The date, i.e., 
7th November 1907, must be a mistake. 

The cases relied upon by the High Court 
had no application. 

Sir Erie Richards, K. C. and Sir William 
Garth for the Respondent submitted that 
the Appellant’s case as to the execution of 
the note on the 7th November 1007 was 
Tiroved to have been false and was sup¬ 
ported by deliberate perjury. The Ap¬ 
pellant ought not to be allowed to set up 
a new case, a case which was not made 
in his plaint nor raised in the issues and 
which was wholly inconsistent with the 
evidence produced by him, and which the 
Bespondent had no opportunity to meet. 

If that case had been raised at the trial, 
the defendant would have cross-examined 
the witne.ssos and met the case. 

The Subordinate Judge ought not to 
have basal his judgment upon surmise 
and inferences at variance w’ith the case 
made in the jdaint. 

Reliance was placed on Kshan Chuflder 
Singh v. Sijnimachum Bhutto (3). 

(8) 11 Moo. I, A. 7 at p. 28 U868). 


Munoherji Cooper. 

In any event the weight of evidence 
was in favour of the Respondent’s case, 
that he paid the debt in full on the 6th 
November. 

Mr. L. DeGruythcr, replied. 

Their IjORdships’ Judgment was de’i- 
verod by 

Viscount Haldane. —This an appeal 
on questions of fact from a judgment of 
the High Court of Bombay, reversing the 
judgment of the First Subordinate Judgb 
of Poona, who tried the case. The prin¬ 
cipal issue is W'hetk‘:r a promissory note 
for Rs. 15.000, on which the Appellant 
brought an action against the Bespondent, 
was a forgery. A good deal of the oral 
evidence was taken, not by tlie Trial 
Judge, but before another Judge who act¬ 
ed for him. The case is. therefore, not 
one in wdiich a Court of Appeal has the 
full assistance of the iin])re8sions of a 
Judge who in trying the case has seen all 
the witnesses in the box. Tlie High Court 
and this Board have had to weigh the 
evidence as recorded for themselves, w’ith 
the aid of the views of the Trial Judge on 
those occasions on which the witnesses 
were examined and cross-examined before 
him. 

The Aiipellant was a furniture dealer 
and money-lender at Poona. The Res¬ 
pondent was a bookmaker on the turf, who 
also (*wned a fibre factory. The latter had 
frequcBft occasion to borrow money, and 
he borrowed from time to time from the 
Appellant among others. Between the 
Diw'ali day in November 1906, with which 
the native financial year commenced, and 
the 6th November 1907 which ended that 
year the Respondent had borrowed from 
the Appellant on promissory notes sums 
amounting to Bs. 19,000. Of this 
debt he had repaid Bs. 6^000 in 
August, and Rs. 14,000 for^ prin-' 
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cipal remained unpaid on the Diwali 
day in 3907, the 5th November, together 
with'Es. 332 for interest. As to the secu¬ 
rity for this indebtedness there has boon 
dispute. A good deal of the money had 
been advanced for the purposes of build¬ 
ing a bungalow on some land at I’oona 
belonging to the Eespondent, and the evi¬ 
dence of the Appellant was tliat the title- 
deed to this land had been deposited with 
him as security for the advances, with a 
promise of a formal mortgage when his 
building was complete. However, on the 
9th iNlarch ]907,^th(^Eesi)ondent got tlie 
deed back for the i)urpose, as he stated 
in a letter of that date, of showing it to 
his pleader, and on a promise to return it. 
He eitbea* did not return it. or if lie did so 
he managed to get possession of it again, 
and he used it to enable himself to mort¬ 
gage the property in August for Es. 15,(X10 
to a ])r. !Modi. The Appellant was not 
informed of this and after discovering it 
he brought the action in which this ap¬ 
peal arises to recover the amounts due 
for principal and interest, and for a decla¬ 
ration that tlieso amounts were charged 
on the property. Tlie contention of the 
Eespondent was that lie had never agreed 
to give the Appellant a mortgage, but had 
only negotiated about it. It is, however, 
difficult to reconcile this version of the 
transaction with the terms of the letter of 
9th March in W’hich he appears to treat 
the Appellant as entitled to have the deed. 

It is clear that the Ees^xindent had been 
borrowing on a large scale prior to Novem¬ 
ber 1907 from other |ieople as well as from 
the Appellant. Indeed his case is that he 
BO borrowed in order to pay off the latter. 
But he appears to have been in circum- 
Btances of some difficulty. He had some¬ 
time previously been declared a defaulter 
by the^local Turf Club, a circumstance 
which could npt but cause him difficulty 


in borrowing. However, his case is that 
he succeeded in raising enough money to 
pay the Appellant in cash, two sums of 
Eh. 14,000 and Es. 1,000 on the 5th of 
November, in small notes of Es. 100 and 
less. An important question which h^s to 
be determined is whether he did this, or 
whether the Appellant merely closed the 
account for the year by taking a fresh 
promissory note from him for the balance 
carried into the new' account. 

Their Lordships have had before them 
a IraiLslation of the account kept in the 
books of the A]>])cllant, relating to his 
transactions with the Ees])ondent. From 
the translation it aj)pears that the 
Es. 14,000 were credited as “in cash in 
full settlement of the account up to this 
day,” i.e., the 6th November 1907. At 
first sight this w’ould seem to mean that 
the money was actually paid. But an 
examination of the accounts made out in 
previous years, shows that the expression 
“ in cash ’’ is far from conclusive, inas¬ 
much as it was the regular practice to 
enter ns sums of cash received and credited 
the amounts of new promissory notes given 
by the Eesixuident to the A]>pellant in 
liquidation of earlier notes, just as though 
actual cash had been received. Their 
i'iordships think that it must be taken that 
the practice was to close each yearly ac¬ 
count entirtdy by treating any debit 
balance as paid off when there w'as credited 
us liquidating the cash balance due, a new 
promissory note which then became a 
debit item in the account for the ensuing 
year. They are confirmed in this view by 
what was said by the Trial Judge to the 
eff<?cl that he had had a long experience in 
which he had been familiar with the 
existence of this practice. 

The Api>eUant and his witnesses swear'* 
that this was the the 

account wag c|Qfi^; day of 
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1907 and a new account opened for the 
ensiling year. The Respondent swears 
tliat he paid the Rs. J4.000 in cash, con- 
sisling of small notes which he got, not 
fi-om his bank but from his house, where 
tho nwiney bad been kept ready for three 
months. Their Lordships think that the 
probabilities are against the, truth of this 
stafeinent. Tho Resjjondent had been 
borrowing money during this period, in¬ 
cluding a large sum of Rs. 15,000, as late 
as .‘\ugust from a Dr. iNfodi, and he had 
had atj execution issued against him for a 
judgment-debt of Rs. 8,000 in October. 
This debt he had ]>aid, but he says in his 
evidence that in order to do so he had 
borrowed Rs. 5,000. Besides this he had 
incurred other debts. For instance he 
had borrowed Rs. 1,000 from the Ajjpel- 
lant on 3rd Re])tember. This state of his 
affairs does not render it probable that he 
was in a position to keep Rs. 14,000 or 
any other considerable sum in his house 
during the three months antecedent to 
the alleged payment of cash to the Ap¬ 
pellant. Again tho body of the promis¬ 
sory note on which the Appel’.ant sues ia 
in the handwriting of the jierson who sign¬ 
ed it, and the handwriting in the case both 
of the body of this note and it.s signature 
appear indistinguishable from the admit¬ 
ted handwriting of the Respondent. In¬ 
deed the Trial Judge came to the conclu¬ 
sion on a comparison of documents and 
after taking evidence, that the signature 
was genuine. Further, subject to one 
important discix’pancy which their IjoixI- 
shipH will presently deal wdth, the Appel¬ 
lant’s books boar out his assertion that the 
balance was ]i(piidatcd by means of the 
promissory note. The Res|)ondent ought in 
^the ordinary (course to have in his turn pro- 
duced his books to show the entries made 
by him at the time and so bear out the 
case of cash payment which he made. In 
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addition to his business as a bookmaker 
he had, as already stated, a factory. His 
excuse for not producing the appropriate 
books was that thi^y hud bei*n destroyed 
in a fire wliich took j[)lace at the factory 
on 10th and 1 Ith November, just after the 
Iran-saction in (piostion. He said that two 
books only had esc;aped destrnction, but 
it appears that the entries in neither of 
these n'lated to the transactions in ques¬ 
tion. .As against this testimony the Ap¬ 
pellant calleil one Cawasji, who was agent 
for the insurance company from which the 
Respondent rccovergd tko amount of the 
damage caused by the tire. Cawasji said 
that he had produced to him by the Res- 
liondent books other than the two referred 
to, irieluding a cash book. Tho^evidence 
taken renders it very doubtful whether the 
room in w Inch the books were was destroy¬ 
ed at all by tho fire. Thfhr rjordshi]>s 
cannot acccfit the story told by the Ees- 
IHiiident about the destruction of bis books. 

But on the other side the ease made by 
the Apjiellant was in it.s turn unsatis¬ 
factory. The promissory note on which 
he sued was for Its. 15,(X)0, being made 
out for the balance of R.q. 14,000 and 
Rs. 332 for interest due, the remainder 
being stated to have been paid in cash. 
But iFie note was dated, not on the Diwali 
day, the 51 b, but on the 7th November. 
The Appellant and the witne.sstis whom he 
called insisted throughout that the date 
of the transaction was the 7th, and that 
the note was signed then. They produc¬ 
ed books which siipporled this statement. 
These books showed the Rs. 14,000 as paid 
in cash on the 5th November and the debit 
for Its. 15,000 on the promissory note as 
miwle under date the 7th. But the Res¬ 
pondent succeeded beyond question in 
completely disproving the allegation that 
he had signed the note on the latter date. 
He established conclusively that he^was in 
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Bombay anti not in l^oona on that day. 
It was not until this ovidfnce had been 
given that the Appellant's solicitor sug¬ 
gested in bis reidy that the date of the 
disputed note and the date assigned by 
the Appellant for th(‘ transaction might 
have been a mistake, and tliat the note 
was post-dated and really signed on either 
the 5th or the Ctli. 

The Trial .Tudge took the view that 
the Appellant and his witnesses had per- 
pured themselves about the date and that 
his books had been so fabricated as to 
support this .storyi, ]^ut he held that the 
note was in fact signed by the Kesjjon- 
dent, and that the transaction hud in 
reality t^aken place in the. form alleged by 
the Appellant, but on the 5th and not on 
the 7th. He considered that both parti('s 
had committed perjury, and to mark his 
sense of whclt had occurred, while decid¬ 
ing in favour of the Appellant he deprivinl 
him of his costs. 

The learned Judges of the High Court 
took a different view. They were of 
opinion that the Trial tludge's finding that 
the disputed note was signed on a different 
date from that alleged by the Ap|Hdlunt in 
his plaint, and the evidence given, con¬ 
stituted a fatal variance from the case 
pleaded and made. They thought that 
the receipt in the Appellant’s account on 
which the Ttespondent relied, and by 
which the Appellant juirported to ac- 
knowdedge receipt of cash in payment of 
the previous debt, was suflicient evidence 
of payment in cash as alleged by the Res¬ 
pondent. They considered that the des¬ 
truction of the ResfKxndent's books in the 
fire had been proved, and that there had 
been no suppression by him of facts. 
They thought that there was evidence that 
the Respondent was in a position to have 
made the cash payment set up. As to the 
finding of the Trial Judge that the note 
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was signed by the Respondent, they 
thought that the handwriting was .similar 
to the handwriting of the Respondent in 
other promissory notes ju’oduced for cora- 
parisou and admitted by him, but that this 
circumstance was not suflicieJit to *rebut 
what they r«.>gurdctl as the inference 
irresi!itiblv arising from tluj other inovcd 
facts in the case, that tlic handwriting was 
the v\ork of a clever forger. Tliey laid 
great stres.s on the principle that it would 
“ introduce the greatest amount of un¬ 
certainty into judicial proceedings if the 
final detei’miuiition of (causes is to be found¬ 
ed on inferences at variance with the case 
that the I’laiutiff has ])leaded, and, by 
joining issue in the case, has uiiuertaken 
to prove.” 

Their Ijordships are of o|niiiuii that the 
High Court has ajiplied this* princix>le in 
an abstract and unsatisfactory way which 
has misled them in estimating the merits 
in ilie controversy before them. In ap¬ 
plying such a jirinciplo the wliole of the 
circainistances must be taken into account 
and carefully seriitiiiised. The question 
is in idtimute analysis one of circunist.'incea 
and not of law. In the case which the 
Board has on the present occasion to con¬ 
sider the fuuilaiuental (fuestions ai*o 
whether the sum due wa.s paid in cash, and 
whether the note was a forgery. No 
doubt the Appellant was quite wrong in 
saying that the note w*as signed on the 
day on w hich it was dated, the 7th No¬ 
vember lt)07. On that date it is proved 
that the Respondent was not in Poona, 
but he may have post-dated the note acci¬ 
dentally, or for some pttrjxise, and have 
signed it on the , 5th or 6th. It is going 
too far, in their Lordships’ ■ opinion, to 
infer, what the Trial Judge inferred, that 
the books must have I»een fabricated, and * 
that deliberate. p(iiijni!3r was committed. 
It is quite posi^le ^ that happened 
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was that the Appellant and his witnesses, 
whose testimony was given a year and a 
half after the event, had not made out the 
accounts until some interval had elapsed, 
and were then misled by the documents 
into making a serious but not conclusive 
slip. The accounts in the Appellant's 
books may quite naturally have been 
erroneously, but in good faith, based on 
the date of the note. The natural infer¬ 
ence from the documents and the evidence 
appears to their Lordships to be that the 
signature was genuine and that the transac¬ 
tion, like the previous transactions, was not 
a closing of this account by the payment of 
cash, but was a liquidation by means of a 
fresh note. In the view that they take 
of the evidence M'hat they have stated aj)- 
j)ears to tTiem to be the proj)er inference 
from what iS established by the evidence. 
They are unable to agree with the High 
Court either in their view of the evidence 
or in thinking that the general principle on 
which the learned Judges relied can he 
decisive of a case in which the cardinal 
issues are in reality those stated. I’hcir 
Lordships are not called on to interfere 
with the discretion exercised by the Trial 
Judge as to costs, but thi^y think that at all 
events on the main question he was right, 
and the High Court wrong. 

They will, therefore, humbly advise His 
Majesty that the judgment of the Court of 
First Instance should be restored, and that 
Bespondent should pay the costs of this 
appeal and of the proceedings in the High 
Court. 

Solicitors; Messrs. Latteys and Hart 
for the Appellant. 

Solicitors : Messrs, Downer and John¬ 
son for the Bespondent. 

• B. D. Appeal allowed with costs. 
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Appeal from Origiital Civil 
Jurisdiction. 


No. 20 OF 1915. 

JOHUR LaL DeT» 


Sanderson, C. J. 

WOODROFFE, J. 

Mookekjee, j. 
1915, 

24, November. 


Plaintiff, Appellant, 

V . ' * , 

Dhirendra Nath 
Di.y, Defendant, 
Respondent. 


Will, revocation of, tearing—Indian Sueceuion 
Act (JT of IS65), tec. 57. 


When a testator sent for his Will, wrote 
the word “ cancelled. ” iliereon and signed 
it and according to his Attorney’s direc¬ 
tion tore it partially : ^ 

Held —That this showed the dnteniion 
of the testator to revoke the Will and the 
partial tearing constituted a sufficient 
revocation of the Will within- the mean¬ 
ing of sec. 57 of the Indian Succession 
Act. 

# 

Elms v. Elms (1) distinguished. 


Bibu r. Thomas (d) referred to. 

This was an apf>eal preferred on the 
7th of August 1015 against the judgment 
of Mr. Justice Chau<lhuri passed in the 
e.xercise of Testamentary and Intestate 
Jurisdiction, dated the 4th December 1914. 

The facts of the case will appear from 
the following jwrtion of Mr. Justice 
Chaudhuri’s judgment:— 

( iL^UDiinui, J. — This is an application 
for probate. The Applicant Johar Lall 
Dey is the sister’s daughter’s husband of 
the testator and asks fur the grant as the 
executor of his Will, dated the 7th April 
1003. The testator died on the l?th 
October 1913. The iipplication is opix>8ed 
by the testator’s son Dhirendra Nath Dey. 
There is no contest that the Will of the 


* * 0)1 Sw. liTr 166(1868). 
(S) S W BI.10i8(m9). 
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Tth April 1903 was duly made. The De¬ 
fendant, however, alleges that it was re- 
’\'oked by the testator on the 29th August 
1913. I held that the onus for establish¬ 
ing the revocation was upon the Defend¬ 
ant. The matter has now been heard and 
evidence has been given on both sides. It 
appears that the firm of Bonnerjee and 
Bonnerjee were, for a considerable number 
of years attorneys for tho testator. Ori¬ 
ginally the firm consisted of Jotindra Nath 
Bopnerjec and his father now dead. 

'Jotindra is the surviving member of that 
film and has been examine<l on behalf of 
the Defendant. It apjjihrs that the Will 
iii't(?r it was made remained in the custody 
of that firnj at the instance of the testator. 
Johur Lall.says he made it over to them 
at the testator’s desire. It appears that 
Fakir Chand Dey'fell ill in or about August 
1913 when he»wcnt to Karmatar for a 
change; he returned to Calcutta and died 
on the 17th October 1013. I’he evidence 
of Jotindra Nath Bonnerjee shortly is 
this :—that he was informed of the return 
of the testator from Karmatar by Johar 
Lall De.y; Johar told him that the testa¬ 
tor had expressed a desire to revoke his 
Will and had asked that the Will should 
be taken to him. Jotindra thereupon 
went to the house of the testator on the 
29th August 1913 with the W'ill. There 
were present in the room the testator, his 
son Dhirendra Nath Dey and one Nibaran 
Chandra Pal a partner of the testator. 
That on a sign made by tho testator which 
he understood to mean that nothing was 
to be done until Nibaran left, Nibaran 
was aeked by the attorney to leave the 
room, Nibaran then left and the Will 
was made over to the testator who asked 
the attorney what was to be done in order 
to revoke the Will. The attorney said 
that the testator should! write on the "^iU 
the # 0 ^ oanoelledit” strike out his sig- 


"Wbekly notbs. 


nature, sign the cancellation and tear the 
Will partially. The testator carried out 
these directions and then made over the 
document to the attorney. 

fAfter discussing the evidence Mr. 
Justice Chaudhuri came to the following 
findings of fact and law.j * 

I believe the statement of Jotindra as 
to what took place on the 29th August 
when he says the Will was revoked. I 
hold that the Will was cancelled and torn 
by the testator with the intention of re¬ 
voking it and that he signed the cancella¬ 
tion. The revocation is however attacked 
on various grounds; principally that no 
material portion of the Will has been torn 
and that as it is torn to the extent of a few 
inches only along its width, the tearing 
cannot be taken to amount to revocation. 
I am asked to hold that the V tearing ” 
referred to in sec. 57 of the Succession 
Act must be equivalent to destruction. 
Several English cases were cited and" a 
passage in lirown’s Probate Practice (Ed. 
1881), p. 93 where some of these cases 
are summarized has been strongly relied 
upon. According to the learned author 
the result of the cases is (1) that some 
material portions or portion of the Will 
mqjpt be tom or destroyed, such as the 
signatures of the testator and the attesting 
witnesses. (2) that the act or acts must 
be done with the intention of revoking, 
(3) that the testator must have completed 
the acts or act he intended to do for the 
purpose of revocation. In this case the 
document is torn in the middle to the ex¬ 
tent of 3 or 4 inches. It is a clew tear. 
It has not the appearance of an accidental 


tear and according to the evidence it vyito . 
deliberately tom “ partially ” according to 
the attorney’s instructions. The si^a- 
tures have not been tom . bnt if the evi¬ 


dence is a«;eptedrT-e|a^,v,I no^pt it as true. 
—^tfae tear 
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of revoking the Will. I am asked to hold 
that inasmuch as no material portion 
seems to have been torn there has been 
no revocation in law. I do not think the 
cases show that it is necessary that the 
docij^ents should be torn up so as to 
amount to total destruction. This ques¬ 
tion came up before Sir C. Cresswell in 
Elms V. Elms (1). That was a case in 
which the tastator intended to revoke his 
Will. He began tearing it with the in¬ 
tention of tearing it up. He very nearly 
completely tore it up but owing to certain 
exclamations made by persons in the room 
as to the danger of tearing it up before 
making another Will, he stop]')ed short and 
did not completely tear it up as he had 
originally intended. He put the tom 
document by and nothing further was done 
by him. On the facts it was held that 
the intention in that case was originally to 
tear it up completely, but that the testator 
did not give effect to his intention and that 
tearing could not therefore be taken as a 
complete act. The testator had given u]> 
the idea of tearing it up and had put by 
the document. The learned Judge held 
that in order to make the revocat ion ^effec¬ 
tual the act should have been comjdeted 
as originally intended. The learned 
Judge’s comment is “it may bo said that 
he tore the Will with the intention of 
revoking it, for no doubt he had that in¬ 
tention when he began to tear and as 
soon as ho hud torn a quarter of an inch lie 
had torn it with the intention of revoking; 
he did not intend to revoke it by that 
tearing only, but intended to tear further. ’’ 

T think that in this case it is quite clear 
that the testator intended to revoke tho 
Will. He never inended to tear it up 
altogether. His intention was only to 
tear it partially as suggested by his 
attorney. He completely carried out the 

(■) » Sw. A Tr. ICS ( 1868 ). 


instructions of his attorney. He was not 
told to do anything more and did not in¬ 
tend to do anything more. It was argued 
that the writing of the word “ cancelled ” 
and the signature thereto and the penning 
through of his original signature did not 
amount to revocation and tho qase of 
St(‘i)hcns v. Taprel (6) was relied ufion as 
also the judgment of Lord Denman, G. J., 
in Dor 0)t the Deinisr of Grairex v. Hom- 
fraij (7). Taking the facts of this case 
I hold that there has been an effective 
rev(H'ation by “ tearing ’’ within the 
meaning of the section- 

On appeal from Justice Ghaudhuri’s 
judgment : 

Maatrs. S. P. Ghosh and C..G, Ghosh 
for the Ai)i)ellaut. 

Messrs. Jackson, JAingford James and 
P. N. Dutt for the Rcs|)ondent. 

Tlie JnuiFA’TS OK THK ( 'Ol UT WCI’C as 
follows : — 

Sandkusox, G. j.— III this case the 
(lucstion aris.’s in c.iiiiu'ction wilh the 
Will of a man call-.-d [’’akir ('hand Dey. 
The Appellant is llie sister’s daughter’s 
husband, and the Resjxmdent is tiu! son 
of the te.stator. 

I’he Will was made on tho 71h of Aju’il 
11)03 and under it the Ap])ellant took a 
substantia! interest. 'J'hc Will is alleged 
to have been revokcul on the 29th of August 
1913. The testator, apparently, was 
taken ill in August 1013 ; he wont to a 
I'l.iCe called Karinatar aiul returned from 
there some time in August, and, accord¬ 
ing to the endorsement in the Will, ho 
cancelled his Will on the ‘29th of August 
1913. 

The Appellant puts his case in two 
ways. He says first of all that the whole 
of the cancellation was not genuine. He 

(6 2 Cure. 4.'i3 (18(0*. 

\3) 6 Ad. k fCl 200 (1887). 



TfiB CALCUTTA WEEKLY NOTES. 30t 


VoL. XX.] 

JoHUR Lal Dey V. Dhirendea Nath Dey. 

alleges that the handwriting on the Will 
which ■ pnrj^Kji'ts to be the cancellation is 
not in the handwriting of ihe testator. 
That the signature which ]>uri)orts to be 
the signature of the testator in respect of 
the cancellution is not the signature of the 
testator, and he goes on to say that the 
date was originally the Uth of August but 
was altered, at some time or other, to the 
29th of August, ilc also says, tliough his 
learned Counsel did not seem to lay so 
much stress on this part of his casg— 
that although the words of the cancella¬ 
tion may have*, been wi-ftten upon the Will 
by the testator himself and although the 
signature may have been his, still there 
was no touring at the time the word 
“ eaneelled '' was wjitten, and that the 
tearing wsvs done by somel)s>dy after the 
testator’s di'aUi. 

There is an alternative point which the 
Appellant takes, lie further says that 
even if the cancellation in every sense of 
the word was a genuine cancellation, it is 
not effective in law, because the cancella¬ 
tion was not.attested by the witnesses in 
accordance with the jiroAU-sions of the Act, 
and secondly, that the tearing is not a 
sufficient te;iring in compliance with the 
iwvisions of the Act. 

On the other hand, o)i l>ehalf of th.' Bes- 
pondent it was contended in the Court <.>f 
first instance that the canccllathm was 
absolutely genuine, that the testator con¬ 
sulted his solicitors Messrs. Botiuerjee and 
Bonnerjoe of whom Jotindra Bonnerjec 
was the surviving partner, that Mr. 
Bonnerjoe was summoned to the house of 
the testator, that he took the Will with 
him to the testator’s room, that after 
requesting the testator's partner to leave 
the room, and in the presence of the 
testator’s son, the testator wrote the word 
which Appears on t^e Will, “ cancelled,” 


and signed his name and dated it the 29th 
of August. 

fHis Lordship after discussing the 
evidence on the first contention that the 
cancellation" of the Will was not genuine 
came to the following conclusion] :—* 

I may justify my judgment upon this 
ground that the (juestion is a question of 
fact, and Mr. Justice Chaudhuri had the 
evidence which, in my opinion, if believed 
justified him in coming to the conclusion 
to which he did. I have considered the 
whole of the evidence, and the learned 
Counsel for the Appellant has not satisfi¬ 
ed me that the opinion of the learned 
Judge is wrong. This is quite sufficient 
to say with regard to the first point. 

With regard to the second point, it 
raises a very interesting question of law 
and it is this :—Assuming that the can¬ 
cellation upon the Will was a genuine 
cancellation, still it is not such as com¬ 
plies with the provisions of section 67 of 
the Indian Succession Act. 

Now, that section, no doubt, requires 
tw<} things—first of all, an intention to 
revoke, and secondly, the cancellation to 
be executed in the same way as a Will 
ought to be executed, or there must be a 
burning, tearing or otherwise destroying 
the Will. The section says, ‘‘No un¬ 
privileged \V'ill or codicil nor any part 
thereof shall be revoked otherwise than 
by marriage oi" by another Will or codicil 
or by some writing declaring an intention 
to revoke Ike same and executed in the 
manner in which an unprmldged Will is 
hereinbefore required to be executed.” I 
may pause her^ for one moment to say 
that it is admitted in this case that the 
alleged revocation or cancellation was not 
executed in the manner in which a Will 
ought to be executed- Then the section 
goes on to say, the burning, tear¬ 
ing or othenipjUkS.. the same by 
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the testator . . . with the intentioh 

of revoking the same.” Therefore, we 
have got to consider whether there was 
first of all the burning, tearing or other¬ 
wise destroying, and secondly, if there 
was such burning, tearing or otherwise 
destroying, whether that was done with 
the intention of revoking the Will. Now, 
the only thing that is alleged here is tear¬ 
ing. Therefore, all we have got to con¬ 
sider is whether such tearing comes with¬ 
in this section, and secondly, whether this 
was (lone with the intention of revoking 
the Will. 

Now, it seems to me that if Mr. Justice 
Chaudhuri’s judgment be upheld upon the 
first ix)int—as in my opinion it must be — 
namely, that the cancellation was genuine, 
then it is obvious that the testator had 
the intention of revoking liis Will. There¬ 
fore, the only question which is left to he 
considered is whether there was a tearing 
of the Will in such a way as to comply 
with the provisions of the section. In my 
opinion there w’as. It is to bo noted in 
this case that according to the evidence 
which Mr. Justice Chaudhuri has accept¬ 
ed, the testator did all that he was told to 
do. The learned Judge says, “He never 
intended to tear it up altogether. His 
intention was only to tear it partially us 
suggested by his attorney. He complete¬ 
ly carrie<l out the instructions of his 
attorney. He was not told to do anything 
more and did not intend to do anytliing 
more.” I draw attention to that, because 
that seems to me to entirely distingui.sh 
this case from the case of Elms v. Elms 
(1) to which the learned Judge of the Court 
of first instance drew' attention, and the 
report of which Mr. Justice Mookerjee has 
handed to me this morning. In that case 
there was a tearing of the Will, e tearing 
across all the jiages of the Will, but no one 

U) I Sw a Tr, 785,1868 . 


of them was completely torn through, and 
it came about in this way! The testator 
w hen he began to tear them intended to re¬ 
voke the Will. Before he completely tore 
them he was prevented by the exclama¬ 
tions of those who were in the room from 
completing the tearing by tearing it right 
through, and therefore he never actually 
completed that which he set out to do. In 
this case, if we accept the finding of fact— 
which I have said we ought to do—that 
what the testator was told by his attorney 
to do was to tear Jhe*Will partially, and 
Mr. Justice Chaudhuri has found on the 
evidence that he earned out those instnic- 
tions, the testator did complet(‘ that which 
he set out to do. It is pretty clear to my 
mind ii)»on the authority of the learned 
Judge wdio gave judgment in that case, 
and 1 adf)i)t what he says, that the Tjcgis- 
latiire does not mean that the ti'.stator 
must rend the Will into more pieces than 
it originally consisted of. The learned 
Judge adds “and, therefore, although no 
one sheet of paper was completely divided 
I think the tearing might be sufficient 
to revoke if done with tHat intention. 
But in order to make it effectual he must 
have intended to revoke by so tearing it: 
bv which I mean that he. must have in¬ 
tended that which he actually did of itself 
to have that effect without more.” Mr. 
Justice Chaudhuri has found quite clearly 
071 t|ie evidenci"—and I do not intend to 
interfere with that finding—that when 
the testator did tear the Will in the way 
he did, he did intend to revoke it by so 
tearing and he did not intend to do any 
more tearing. That being so, I think the 
tearing comes sufficiently within the 
meaning of the section. I have to refer 
to one other case which the learned Counsel 
has cited this 7Uoming in the course 
of bis argument, Bibh v. Thomas (2). 

<3> 8 W. Bl. 1048 (1740). 
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In that case the testator being in bed 
one day near the lire ordered a per¬ 
son to fetch his Will; the Will was 
fetched, and then he oj)eTied it and gave it 
a rip with his hands and then rnrupled it 
together and threw it on the lire, but it 
fell off and was not bund. The person 
who was in the room piedted it up and 
kept it without his notice. It vas left 
to the jury to consider whether that was 
'sullicient revocation and tlie jury found 
that it was and that the te.stator intended 
to revoke it: and ^hen it went lo the 
(hurt, Chief Justice (Irey observed “ that 
this case fell within two of the specific 
acts described by the statute: it was both 
a burnftig and tearing,'* although as a 
matter of fact iu that case tlu' Will had 
got only a rij) with the hands and had 
fallen off the fire being slightly bund with¬ 
out being seriously injured. I think mion 
the authority of those two cases, it is clear 
that a tearing which is such a tearing as to 
evidence a man's intention to revoke a 
Will, and is all the tearing that he intends 
to do and then stops us he has done iu this 
case, a teai’ing which he was directed to 
do on the evidence of his attorney, and this 
added' to the fact that he writes the W'ord 
“ Cancelled,” and signs his name, would, 
in my opinion, be a sufficicid- compliance 
with the provisions of the section and, 
on those grounds I think JNlr. Justice 
Cbaudhuri’s judgment was right upon the 
second point. 

For these rea8t)n8 I think Mr. Justice 
Chaudhuri’s judgment and decree must be 
upheld and this appeal must be dismissed 
with costs. 

Woodroffe, J.—I am of opinion that 
the facts of this case establish that what 
was alleged to be done constituted an 
effective revocation in law. The rest of 
the question is oije of simple fact. The 
Appe^nt has sJiown no ground for dis- 


WEBKLY NOTES. 


turbing the judgment of the Court of first 
instance, the accuracy of which in the 
maui depends on the value, which the 
learned Judge attached to the witnesses 
whom he had an opportunity, whjph We 
have not, of .seeing. I agree, therefore, 
that the appeal should be dismissed. 

Mookekjek. J. — I agree that Mr. 
Justice Chaudhuri arrived at the correct 
conclusion upon each of the two funda¬ 
mental points in the case, namely, first, 
was there a genuine act of cancellation by 
the testator? and secondly, was the act 
openitivc as a valid cancellation in law? 

The answer lo the first of these questions 
depends ui)on the evidence. Notwith¬ 
standing the careful criticisms of the 
counsel for the Appellants, I can see no 
good ground to differ from Mr. Justice 
Chaudhuri in his estimate of the evidence 
on the I'ecord, which conclusively estab¬ 
lishes that the .endorsement of cancella- 
tioji was made by the testator. There is 
also satisfactory evidence to show that the 
Will was torn by the testator. There ia 
an entry to this effect in the day-book <jf 
the attorney, and I see no reason to dOiibt 
the genuineness of that entry. We have 
consequently the two facts that the Will 
was torn by the testator and that he made 
an endorsement to show that he intended 
to cancel the Will thereby. 

The second question is, whether the 
act of tearing was operative as a valid 
cancellation in law. The answer depends 
uix>n the true construction of sec. 57 of 
the Indian Succession Act. That section, 
as I read it, lays down that revocatiem con¬ 
sists of two elements : intention 6i tiie 
testator and some outward act or symbol 
of destruction. A di^adement, obliteia- 
tiou or destractim^ vtithout the aninOt 
revocandi is ucdr, ^ Neitiiier is the 

intention suffikdiie&t, 

unless stmm 'qr deslruo* 
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tion is done. What acts of tearing, burn¬ 
ing, cancelling or obliterating arc suffi¬ 
cient to constitute a total or partial re¬ 
vocation, must depend, to a considerable 
extent, upon the circumstances of each 
case. * Reference may, in this connection 
be made to a passage in the judgment in 
the case of Price v. Powell (3) : “ If the 
document should be entirely burnt up, 
entirely obliterated or torn into scraps or 
covered with cross-lines, there would be 
no doubt as to the intent of the testator. 
But it is not necessary to go to that extent 
in any of the modes, in order to answer 
the requirements of the statute, and, the 
slightest degree of either mode is effectual 
as to such revocation, provided it appears 
that the act was done with the intent to 
have it constitute a revocation.” The 
conclusion consequently follows that by 
tearing is not meant a literal tearing to 
pieces; the slightest act of tearing with 
intent to revoke the whole W*ill thereby is 
sufficient for the purpose. This view is in 
agreement with the principle deducible 
from Bibb v. Thomas (2), Clarke v, Scripps 
(4), Elms V. Elms (1), Price v. Powell (3) 
and Williams v. Tyley (5). On these 
grounds, I agree with the letumed Chief 
Justice that the judgment of Mr. Justice 
Chaudhuri must be affirmed. 

Bahu Satyendra Chandra Milter, At¬ 
torney, for. the Appellant. 

Messrs. Bonnerjee and Bonnerjee, At¬ 
torneys, for the Respondent. 

Appeal dismissed. 

Il) 1 Sw. ATr. US (1FS8). 

(а) a W. BL 1048 (1740) 

(8) SHAN. 841 ; 117 R. R. 710 1868). 

(4) a Rob. Roe. 688. 

(б) Johnson 680; 108 K R 338 (1868)i 
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Appeal from Oriqinal Decree 
No. 211 OF 1912. 

Motilal Poddar, 
Plaintiff, Appellant, 

t>. 

JuDHisTiu Das Teor 
and ors.. Defendants, 
Respondents. 

P/eatiinff—Plaint tfhat thoidd $tatt—Omission 
to state facts necessary jor Defendants to meet at the 
trial, effect of—Reliance by Plaintiff on inconsisteni 
rights alternately—Plaintiff cm allege facts des- 
tmetixe of each other — Partiti^ suit—Preliminary 
decree - Costs. ^ 

The Plaintiff commenced an action for 
partition on the allegation that he was en¬ 
titled to fourteen and a half amyis share 
of the property in suit while the Defend¬ 
ants contended that they had acquired a 
good tille to a two annas ^hare. The 
plaint did not narrate iihe history of the 
title of the Plaintiff nor did it mention the 
deeds whereby the title had devolved on 
him. The Plaintiff did not make a defi¬ 
nite case in the plaint but sought at the 
trial to develop two inconsistent cases on 
the testimony of two different sets of wit¬ 
nesses. Objection was taken by the 
Defendants on the ground of defect in the 
plaint but the Subordinate Judge proceed¬ 
ed with the trial. He found in favour of 
the Defendants and allowed them the full 
amount of costs on the value of the suit. 
Agairuft the preliminary decree the Plain¬ 
tiff appealed. 

Held —That in the plaint the Plaintiff 
was bound to state the ■nature of the deeds 
on which he relied in deducing his title 
from the person under whom he claimed 
and to show the devolution of the estate 
to himself. 

Philipps v. Philipps (1), Derbyshire 
V. Leigh (2) and Davis v. Jambs (3). 

u) 4 Q. B. D. 187 (1878). 

(3, [1806) I Q. B. 564. * 

(8) 30 Oh. D. 778 (1884). 


Mookerjeb, J. 
Roe, J. 

1915, 

9, June. 
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It is absolutely essential that the plead¬ 
ing, not to he embarrassing to the Defend¬ 
ants-, should state those facts which will 
put the Defendants on their guard and tell 
them what they will have to meet when 
the case comes on for trial. This much 
the Plaintiff is bound to do though he 
need not set out the evidence whereby he 
proposes to prove the facts which give him 
the title. 

Williams v. Wilcox (4) and Ciautret 
«. Egerton (5). 

A Plaintiff may in certain circumstances 
rely upon severed eff^erent rights alter¬ 
nately though they may he inconsistent. 

Narendra Nath v. Abhoy Churn (6), 
Phillips v. Phillips (1), Berdan v. 
Green wboD (7), Hawkksley v. JiRAD- 
SHAW (8) and In re Morgan (9). 

But the plaintiff cannot he permitted 
to allege two absolutely inconsistent state 
of facts each of which is destructive of the 
other. 

Madam I'D ]5ux v. Hossein P>ibi (10). 

That in the present case the Plaintiff 
should not have been allowed to proceed 
on the plaint as framed hut should have 
been called upon to specify in his state¬ 
ment of claim the nature of the deeds and 
transactions from which he deduced his 
title. 

That the order for costs on the full value 
of the suit could not properly be made 
at the stage of the preliminary enquiry 
when the matter in controversy related 
only to a half anna share in the property. 

(4) 8 A. * E. 831 (1883). 

<6) L. R. 2 0. P. 371 (1867). 

.6) I. L. R. 84 (M. 61: a. 0 11 0. W. N. 20 ; 

4 G. L. J. 487 (1906). 

(1) 4 Q. B. D. 127 (1878). 

(7) 8 Ex. D. 256 (1878). 

(8) 6 Q. B. D. 808 (1880^ 

(0> 86Cb.D.406fl887). 

^IQ) I, L. B. 10 QaL ^88 (1888). 


This was an appeal from a decisioii of 
Babu Asutosh Ghose, Subordinate Judge, 
Dacca, dated 6th May 1912. 

The material facts will appear from the 
judgment. 

Bahu Gopal Chandra Das for thg Ap¬ 
pellant. 

Babus Joges Chandra Roy and Vpendra 
Lai Roy for the Respondents. 

The Judgment of the Court was as 
follows:— 

This is an appeal by the Plaintiff against 
the preliminary decree in a suit for parti¬ 
tion of joint property. The decree has 
been assailed on two grounds, namely, 
first, that the lower Court has erroneously 
determined the share of the Plaintiff; and 
secondly, that the lower Court has made 
an iucom?ct order for costs in favour of the 
Defendants. 

As regards the first ground, it appears 
that the disputed property was, on the 
10th September 1898, purchased at an 
auction sale for Rs. 6,130 by a person 
whom we shall call X. X had a brother 
Y who had four sons A, B, C and D; 
On the 7th November 1900, X conveyed a 
six annas share of tlie property to his three 
nophoMs A, B and C. On the 14th June 
1910, A transferred a two annas share to 
the Defendants on tliQ assumption that he 
was competent to deal with that share as 
one of the three brothers in whose favour 
the conveyance had been executed by X. 
On the 6th October 1910, X, B, 0 and D 
conveyed fourteen and a half annas share 
to the Plaintiff, namely, a ten annas share 
held by X, and four and a half annas share 
claimed by B, C and D, on the hypothesis 
that the conveyance by X, though nomi- 
nallv ID favour of A, B and C, had really 
benefited' A, B, 0 and D, On the 23rd» 
January 1911, t^ J^aintiff commenced 
this action for on EU^ation 
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that he was entitled to fourteen and a half 
annas share of the property while the De¬ 
fendants were entitled to the remaining 
one and a half annas share. The De¬ 
fendants answeredi that they had acquired 
a good title to a two annas share by their 
I.>urchlf8e from A, and that the PlaiJitiff 
was entitled to only fourteen annas share. 

The plaint, it may be observed at the 
outset, is singularly meagre, it does not 
narrate the history of the title of the Plain¬ 
tiff, nor does it mention the deeds where¬ 
by the title had devolvc<l on him. The 
Defendants accordingly urged in thcii' 
written statements that the Plaintiff was 
not entitled to relief on a plaint so framed 
and was bound to disclose the details of 
his title. This contention was well-found¬ 
ed, as the Plaintiff was bound to state the 
nature of the deeds on which he relies in 
deducing his title from the jicrson under 
whom he claims and to show the devolu¬ 
tion of the estate to himself. { 

V, Philipps (1), Derbyshire v. Leigh (*2) 
and Davis v. James ffl)] ; for as Cotton, 
L. J., said in Philipps v. Philipps (1), it 
is absolutely essential that the pleading, 
not to be embarrassing to the J.)efendant.-!, 
should state those facts which will put the 
Defendants on their guard and tell them 
what they will have to meet when, the 
case comes on for trial. This much the 
Plaintiff is bound to do, though he need 
not set out the evidence whereby be pro¬ 
poses to prove the facts which give him 
the title [Williams v. Wilcox (4) and 
Gavtret v. Egerton (5)]. The Court., 
however, took no notice of the objection, 
and raised a comprehensive issue in these 
terms : ” What is the share of the Plain¬ 
tiff in the property in suit.” The Plain- 

(l) 4 Q B. D. 137 (U78). 

• (3) [1896] 1 Q. B. 654. 

(8) *6 Oh. D. 776 C1184). 

14) I A.*E.881 (1888;. 

(8) L, A. a a P. 871 (1*867). 
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tiff was thus left free to nullify the salutary 
rule enunciated by Brett, L. J., in Philipps 
V. Philipps (.1) that the parties should be 
held strictly to their pleadings and should 
not be allowed to ])rove at the |rial any 
fact which is not stated in the pleadings. 
What the consequence has been, w^e 
reali.se when w e come to examine the case 
on the merits. We find that the title 
alleged by the Plaintiff is contrary to the 
t«-nor of the jidmith'd deeds. On the face 
of the siile-eertificute, X became the sole 
owner by pureha.so of the jwoperty in dis¬ 
pute. ruder the conveyance exmited by X 
in favour of A, B^nd they became 
joint]_y interested in a six annas share; 
after this Inmsaction, a ten annas share 
was left to X. Consequently, ^ A W'as 
prima facie entitled to a two arilias share 
which he transferred to the J^efondant. 
B and (! wore entitled to fom annas 
while their uncle X had a ten annas share ; 
this th<‘V conveved to the Plaintiff, who 
thereby obtained a fourteen annas share. 
B was apf>arently not entith'd to any share 
at all. The claim of (he .Plaintiff to a 
fourteen and half annas share cannot con- 
se<pie!itl.y he sustained, unless it is estab¬ 
lished that these deeds do not represent 
the true state of facts. The Plaintiff In 
his plaint bus furnished no itidication of 
the source of his title, nor does he afford 
a clue to the ground, if any, upon which 
he challenge.s the admitted deeds. When 
we turn to the evidencxi, however, we find 
that he has attempted to develop twro in¬ 
consistent cases. He called one of his 
vendors, nanudy, X to prove that X and 
Y, who were separate in food and estate, 
became joint ow jiers of the property by 
)>urcha8e at the execution sale; and that the 
consideration was furnished by them in 
the proportion of ten to six, thoqgh the 
purchase was made in the name of X alone. 


(1) 4 Q.B.D. 187(1178). 
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The witness added that thereafter Y took 
a conveyance from him in respect of a six 
annas share in the name of his three 
major sons. X in substance repudiated 
the allegations he had solemnly made in 
the conveyance in favour of his nephews. 
On this basis, the Plain!iff can succeed 
only if he proves that what pur[X)rts to be 
a conveyance to A, B and C is in reality a 
deed of relinquishment in favour of their 
father Y. and that upon the death of the 
latter, his four sons A, B, C and 1) have 
taken equal shares by right of inheritance. 
The Plaintiff then ca^d another set of 
witnesses, namely, his vendors B, C and 
D, to contradict the allegations of X, on 
the hypothesis that the property was ac¬ 
quired by*X alone and was transferred by 
him for consideration, under the convey¬ 
ance in the names of A, B and C, cither to 
Y or to A, B,*C and U. The Defendants 
found themselves in a position of em¬ 
barrassment, when these contradictory 
)iil(‘gatiuns were sprung upon them, with¬ 
out any indication afforded in the plaint, 
but fortunately, the testimony of one set 
of witnesses neutralised that of the other, 
and the Subordinate Judge held that the 
Plaintiff had failed to prove his title to any 
share in excess of fourteen annas. In our 
opinion, the I^laintiff should not have been 
allowed to proceed on the plaint as framed, 
he should have been called upon to specify 
in his statement of claim the nat\ire of the 
deeds and transactions from which he 
deduced his title. The Plaintiff, deli¬ 
berately and for obvious reasons, departed 
from the well-recognised rule aijplicable 
to the matter; when the plaint was filed, 
he could not make up his mind w'hich 
alternative to choose, and consequently 
left hia case to be developed by his wit¬ 
nesses. Now, it may be conceded that a 
Plaintiff may, in certain circumstances, 
wly u^jon several different rights alter¬ 


natively though they may be inconsistent. 
This was recognised by the Full Bench 
in Naroidra Nath v. AbTioy Churn (6) 
and ia in conformity with the rule re¬ 
cognised in Philipps v. Philipps (1), 
Berdan v. Greemvood (7), Hawhtisley 
v. Bradshaw (8) and In re Morgan (9). 
But as pointed out by the Judicial Com¬ 
mittee in Mahamud Bux v. Hosscin Bihi 
(10), the Plaintiff cannnot be permitted 
to allege two absolutely inconsistent state 
of facts each of which is destructive of the 
other. In the case before us, the Plain¬ 
tiff, it is true, did not make a definite case 
in the plaint, but sought at the trial to 
develop two inconsistent cases, on the 
testimony of two different sets of wit¬ 
nesses. The Subordinate J’udge rightly 
held that the evidence was not reliable 
enough to establish either the one case or 
the other. He has pointed out that the 
evidence to show that the execution pur¬ 
chase, though made in the name of X, 
was for the benefit of both X and Y, is 
utterly untrustworthy. The two brothers 
at the time were separate. There is no* 
inde])endent evidence to corroborate the 
assertion of X, that a proportionate part of 
the consideration was furnished by Y. 
Nor is there any trustworthy evidence to 
show that, after this purchase, Y obtained 
joint }iossossion of the property along with 
X. There is, on the other hand, no tan¬ 
gible evidence to prove that the convey¬ 
ance executed by X in favour of A, B and; 
C was really a conveyance in favour of Y 
or of A. B, C and D. It was suggested 
at one stage of the argument in the Court 
below, and that suggestion has been re- 

(l) 4 Q B. D. 197 (18781, 

^9) 1.1^. R. 84 Od. 81 * 9. 0, 11 0, RT. If* 
20: 4 0. L. J. 487 (1908). 

(71 8 Ex B. 288 (1878). 

(!) 6 Q. B D. 808 (1880). 

(9) 88 Ch. O. 498 (DMf). 

(10) L L. 9.18 Ofel.^ (1888). 

iO 
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peated in this Court, that the conveyance 
might possibly be treatled as a deed of 
relinquishment. This theory is extremely 
improbable. If the parties really intend¬ 
ed the document to operate as a deed of 
releaf e, there is no conceivable reason why 
it should not have been described as such, 
it is inexplicable why recitals untrue in 
fact should have been deliberately inserted 
in the ..deed, and why a large a-mount 
should have been paid as stamp duty on 
the conveyance while a smaller amount 
would have sufficed for a dee^ of release. 
We are clearly of opinion that the Plain¬ 
tiff has failed to prove that the deed of 
conveyance by X in favour of A, B and 
C was in reality other than what it pur¬ 
ported to be. But the Appellant has 
argued that as the parties in a suit for 
partition, occupy the position of counter 
claimants, it was incumbent upon the 
Defendants to set up and establish their 
special case. There is plainly no force in 
this contention. The Defendants had no 
occasion to meet any case alleged in the 
plaint, while the two alternative cases 
developed in the evidence were destructive 
of each other. The first ground conse¬ 
quently fails. 

As regards the second ground, it has not 
been seriously disputed by the Respondents 
that the order for costs is erroneous. The 
Subordinate Judge has allowed the De¬ 
fendants the full amount of pleader’s fees 
on the value of the suit. This order could 
not properly he made at the stage of the 
preliminary decree, when the matter in 
controversy related only to a half anna 
share in the property valued at Re. 320. 
We hold accordingly that the pleader’s fee 
in the Court below should' have been as- 
^ sessed at one gold mohur only, smd that 
the total costs allowed to the Defendants 
should have been fi^ced at Rs. 42-1-9 pies 
instead of Rs. 376-1-9 pies. Subject to 


this variation, the deeme of the Subor¬ 
dinate Judge will be affirmed. Tho Res¬ 
pondents are entitled to their costs in this 
Court. We assess the hearing fee at two 
gold mohurs. * 

Decree modified, 

COIVIL APPELLATE JUBISDIOTIOE.] 

Appeal from Original Decree 
No. 283 OF 1912. 

Mookerjee, J. 1 

Richardson, J. Kcnjahani Dassi, 

1915, defendant. Appellant, 

Heard, 28 and > v. 

29, July. Niecnja Bihari Das, 

Judgment, Plaintiff, Respondent. 

30, August. J , * 

Sheb.'^itship, devolution o^, to heirt in the abeenee 
of direetione by founder, on the death of last shcbftit 
duly appointed by him — giviify estate to idol 
and appointing sueeettive exeeutore — I)e facto ap¬ 
pointment of ahebait— Vested interest, principle of 
—Sbebaii'a office and rights, nature of. 

A Hindu testator had two sons hy his 
first wife and four sons hy his secotvd wife. 
In his Will he provided that all his pro¬ 
perties would devolve on his family Deity 
and his second wife and two of her sons 
J and B would successively be executrix 
and executors and that his two sons by his 
first wife would not be appointed exe¬ 
cutors. A fter the death of the second wife 
and her sons J and B, her other two sons 
died.jone leaving a widow Defendant No. 1. 
Of the two sons of the testator by his first 
wife one (Defendant No. 2) was living and 
the other had died leaving a son the Plain¬ 
tiff who brought the present action for a 
declaration that he had a four annas share 
in the shebaitship of the Deity. 

Held— That the effect pf the Will was 
to constitute the second wife and her sons 
J and B successive shebaits of the endow¬ 
ments though they were descr{l^ed as 
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executors in respect of the endowed pro¬ 
perty. 

That the testator did not prescribe how 
the shebaitship would devolve after i/he 
death of ‘his son B. In the circumstances 
the devolution of the office of shebait follows 
the line of inheritance from the founder, 
in other words, it passes to his heirs unless 
there has been some usage or course of 
dealing which points to a different mode of 
devolution. 

That on the death of B the last shebait 
named by the founder the office vested in 
the four som of Ihe^under then alive, 
namely, the two uterine brothers of B and 
the two sons of the founder by his first wife ; 
and this ^notwithstanding the fart that 
the founder intended to exclude his sons 
by his first wife, for the heir-at-law though 
in terms excljfded from benefit under the 
Will cannot be excluded from his general 
right of inheritance without a valid devise 
to some other person. 

Tagore v. Tagore (11). 

That the Plairvtiff had a four annas share 
in the shebaitship. 

That the principle of vested interest 
while the actual enjoyment of the expect¬ 
ed interest is postponed till the termina¬ 
tion of the life-estate has no application to 
cases of the present description. 

That a shebait holds his office for life 
btst this does not signify that he has a life- 
interest in the office with the remainder 
presently vested in the next taker. The 
entire office is vested in him., though his 
powers of alienation are qualified and 
restricted. The position of a shebait is 
analogous to that of a Hindu female' in 
possession of the estate of the last full 
owner rather than to that of the holder 
of a life-estate and when a founder 
luu given valid directions as to the devolu- 

m) (8af. ToL) 17 (SC) (1878). 


3lS 


tion of the shebaitship as in the present 
case upon the death of the last shebait the 
office vests in persons who at the time 
constitute the heirs of the founder provided 
the last shebait has not taken it absolutely ; 
when the office has so vested in them^pon 
the death of each member of the group it 
passes by succession to his heir, subject 
to the important qualification that the rule 
—that when a worship of thakoor has been 
founded the shebaitship is vested in the 
heirs of the founder in default of evidence 
that he has disposed of it otherwise or of 
there being some evidence of usage, course 
of dealing or some circumstances to show 
a different mode of devolution—cannot be 
applied so as to vest the shebaitship in 
persons who according to the usages of the 
worship cannot perform the rights of the 
office. 

This was an appeal preferred on the 
19th August 1912, against the decree of 
Babu Sripati Chatterjee, Subordinate 
Judge of Zilla Sylhet, dated the let of 
April 1912. 

The facts of the case fully appear from 
the judgment. 

Bobus Tarakishore Choudhury and 
Gopal Chundra Das for the Appellant. 

Babus Dwarka Nath Chukerbutty and 
Kalikinkar Chukerbutty for the Respon¬ 
dent. 

The Judgment of the Court was as 
follows:— 

This is an appeal by the first Defendant 
in a suit for declaration that the Plaintiff 
has a four annas share in the shebaitship 
of a deity Shyamsunder established by his 
paternal grandfather and for confirmation 
or recovery of possession pf the correspond.^ 
ing share of the properties of the endow¬ 
ment. The < 
widow of the 
the Plaint^. 


laun iw8is contested by the 
of the father 
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that the title of the Plaintiff to the shehait- 
ship was established and made a decree 
accordingly. On the present appeal, that 
decision has been assailed as founded on 


an erroneous construction of the Will of 
the founder. The relationship between 
the parties may be elucidated by the 
annexed Gencological Table. 


t 


First wife 
Kis rl 

I_ 


tlalmohun Pyarlmohiin 

Defoodant No. fi. died June, 18i^0. 


Nikunjablhiiri 

Flfiintlff. 


Jabmant D^s. 

WiU-22-7-l882. 

Died 25 9-18S2. 

ScRotid wife 
Bhaglrathi 
I_ 


Joeciidri Drojendra Saroi^a 

died i2-M897. died 30-S 1887. died 10 2 1808. 

Widow Kunjamani 
Defendant No. 1. 

Two daughters. 


*> 


Jogadananda 
died after 25 0-1882. 


Jasmant Das died on the 25th Septem¬ 
ber 1882 and the question in controversy 
turns ujion the true construction of the 
Will he executed on the 2'2nd July 1882. 
The t-estator provided that all his pro¬ 
perties would devolve on his family deity 
Shyamsundar and his widow' Bhagirathi 
would be executrix in res])ect of the same. 
He further laid doun that on the death of 
his widow, his youngest son Jagadananda, 
and on the death of the latter, his sou 
Brojendra would be successively installed 
in the office of executor, and all acts 
would be done under their managemejit. 
The Will Concluded that his sons by his 
first wife were disobedient and according¬ 
ly would not be appointed exec-utors. On 
the death of the testator, Bhagiratbi 
proved his Will, but died before she could 
take out probate. Meanwhile, Jagada¬ 
nanda also died. Probate was accordingly 
granted to Brojendra, who himself died 
not many years later on the 30th August 
1887. Jogendi;a then took out letters of 
administration with copy of the Will 
annexed, but he died on the 12th January 
1897, leaving a widow Kunjamani, the 
first Defendant in the present suit, as 
also two daughters by her. Saroda died 
►on the 10th February 1898, unmarried, 
like his brothers Jagadananda and Bro- 
jendra. I’yarimohuri died in June 1890, 
leaving an infant sun Nikunjabihari, 


who is IMaintiff in this suit.. Saroda had 
applied for letters^!, administration .after 
the death of Jogendra, but he died before 
onlers were ]iassed. After this, applica¬ 
tions were made for the same p^jrjxjse by 
Raimohun, Kunjamani and others, but on 
the 3rd September 1902 this Court held 
that no letters of adminislra^iion could be 
issued a,s the estate had been comjJctely 
administered, and the only object of the 
rival applicants was to secure indirectly 
a decision upon the question of title to the 
shohaiiship. In 1906, -a suit was insti¬ 
tuted by Kunjamani against Kaimohun 
and some of the kinsmen of his father for 
d(!elaration that she was shebuit of the 
deity Syamsundar. The Court held that 
she was shebait to the extent of an 
eight annas share and made a decree 
accordingly. K ikunjabihari had not been 
made a f)arly in that suit and ho 
consequently instituted the present liti¬ 
gation on the 2Gth September 1910 for 
declaration that he himself was interested 
to the extent of a four apnas share in the 
shebaitfihip. This claim was unsuccess¬ 
fully contested by Kunjamani inrtiie Court 
below and the substantial question in 
controversy now is, whether the Plaintiff 
has the title claimed. ^ 

We are of opinion that the effect of the 
Will was to constitute Bhagiratbi, Jagada* 
nanda and Brojendra successive she\aits of 
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the endtowment, though they are described 
as executors in res]r>ect of the endt)wcd pro¬ 
perty, the testator did not prescribe how 
the shebaitxhip would devolve after the 
death of Brojendra. In '^hesc circum¬ 
stances, the devolution of the office of 
shebait follows the line of inheritance 
from the founder, in other words, 
it passes to his heirs unless there has been 
some usage or course of dealing which 
points to a different mode of devolution. 
Rajah Muttu v. Periyanu (1), Rajah 
Varma v. Ravi Varma t’2), Janold v. Sri 
Oopal (H), Gostcanii .^riilhari v. Raman 
Laiji (4), (hKiriasamadha v. Vclu (5), 
Jaqadindra v. llvmania Kumari (0), 
Mohan Laiji v. Gordhan Laiji (7), 
Sitaldas Prntap Chundri (8), Seoprosad 
v. Ayaram (9) and Mohan v. Madhmdan 
(10). In this connection, we must bear 
in mind the ^observation of Kir Bichard 
Couch in Gnansamadha v. Vclu (5) that 
the rule in Tagore v. Tagore (11) is ap¬ 
plicable to an hereditary office and endow¬ 
ment quite as much as to other immovable 
property and that the Hindu Ijuw of in¬ 
heritance does not ]iermit the creation t)f 
successive life-estates in aii endowment 
[see also Monoronia v. Kalicharan (12), 

(1) L. R. 11. A. 209 (1874*. 

{2> L. R 4 I. A. 76: B 0. I L. R. 1 M«d. 
285 (1876). 

(8) L R. 10 I. A. 82: a. 0. I L. R 9 Cal. 
766 (1882). 

<4j L. R. 16 I. A. 18? : ■ 0. I. L. R- 17 Cal 
8 <1889). 

*6t L. R. 27 I. A. 69 : b. o 1. L. R. 23 Mad. 
271 ; 4 C. W. N 829 (1890). 

(6) L. R. 81 I. A. 203: B c 1. L. R, 82 Cal. 
129 : 8 C. W N 809 (1904). 

(7) L R. 40 I A. 97: 8. c I. L R. 86 All. 
288 : 17 C. W. N. 741 (1918 . 

(8) 11 0. L. J. 2 (1909). 

(9) I. L. R. 29 AU 688 (1907). 

(10) I. L. R. 88 All. 461 (1910). 

(11) L. R. I. A. (Sup. Yol.) 47 (66) (1872). 

(12) I L. R. 81 Oat. 166: B. 0. 8 0. W. N, 
278 (1908). 


and Gopal Chundra v. Kartick Chundra 
(13)]. What then is the result of the appli¬ 
cation of these princijdes to the case before 
us? The founder had nominated Bhagi- 
rathi, Jogadananda and Brojendra as suc¬ 
cessive sheb:iits and had given no fu^her 
directions as to the devolution of the office 
thereafter. Consequently, ujion the death 
of Brojendra the shebaitship vested in 
Raimohun, Pyarimohun, Jogendra and 
Saroda who were the heirs of the founder 
at the time. On the death of Pyarimohun 
the interest in the shebaitship vested in 
him T)assed to his son Nikunjabehari. 
Upon the death of Jogendra his interest 
devolved upon his widow Kunjamani. 
Upon the death of Karoda his interest in 
the office passed to his step-brother Rai¬ 
mohun. Consequently, at the date of the 
institution of (he suit, Raimohun had a 
^ilf share in the office, while Nikunja- 
bihari and Kunjamani had one-fourth 
share each. But it has been argued for 
the Ai)pellant that Bhagirathi, Jagada- 
nanda and Brojendra took successive life- 
estates in the office, with the result that 
the ri'mainder at the death of the founder 
constituted a vested interest in the hands 
of his six sons. In this view, Kikunja- 
bihari would get through his father 
I’yarimohim one-sixtli share, while Jogen¬ 
dra Would ultimately receive a half 
share by tran.smission to him of the in¬ 
terests vested in Jogadananda and Brojen- 
dra; Raimohun woidd thus have a third 
share by ab.sorption of the interest of 
Saroda. We are of opinion that this con¬ 
tention is unsound and that the principle 
of vested interest while the actual enjoy¬ 
ment of the expected interest is post¬ 
poned till the termination of the life-estate, 
as expounded by their Liordships of the 
Judicial Committee in Rewan Prosad v. , 

.(18) I. L. R. 29 CM. 7tt (1902). 
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liddJia Bibi (14) has no application to 
cases of the description now before us. 
No doubt, a shebait holds his office for life 
\Rajesw<ir\. Gopeswar (15)1 hut this does 
not sipfnify that he has a life-interest in 
the ^ffice with tKe remainder presently 
vested in the next taker. The entire office 
is vested in him, though his powers of 
alienation are qualified and restricted. 
[Cf. Vidyapurna v. Bidyanidhi (IG.) 
where Ayyar, J., describes the spiri¬ 
tual head of a iVtutt as a “ corporation 
sole.”] The position of a shebait is 
analogous to that of a Hindu female 
(widow, daughter or mother) in pos¬ 
session of the estate of the last full 
owner rather than to that of the holder 
of a life-estate. When a Hindu femsile 
is thus irx possession she represents 
the estate completely and though her 
powers of disposition may be of a restrict¬ 
ed character, no one else has a vested in¬ 
terest in the estate during her life-time. 
Similarly, when a founder has given valid 
directions as to the devolution of the 
shebaitship, as in the present case upon 
the death of the last shebait, the office 
vests in persons w'ho at the time consti¬ 
tute the heirs of the founder; provide<l 
the last shebait has not taken it abso¬ 
lutely ; when the office has so vested in 
them, upon the death of each member of 
the group, it passes by succession to his 
heir, subject to the important qualifica¬ 
tion formulated by the Judicial Committee 
in Mohan Lalji v. Gordhan Lalji (7), 
namely, that the rule that when a worship 
of a thahoor has been founded, the shebait¬ 
ship is vested in the heirs of the founder in 

(7> L. R. 40 I. A. 07 : 8. 0. L L. B. 86 All. 

293 ; 17 G. W. N. 741 (1918). 

(14) 4 M. I. A. 187 (1846). 

(16) I, L. H. 86 Cal. 266: 8. o. 12 0. W. N. 

828 (1908). 

(16) I. L. R. 27 Had. 486 (442) (1808). 


default of evidence that he has disposed 
of it otherwise or there being some 
evidence of usage, course of dealing or 
some circumstances to show a different 
mt)de of devolution cannot be applied so 
as to vest the shebaitship in persons, who 
according to the usages of the worship, 
cannot perform the rights of the office. 
Wc hold accordingly that on the death of 
Brojendra, the last shebait named by the 
founder, the office vested in the four sons 
of the founder then alive; and this, not¬ 
withstanding the fact that the founder 
intended to exclu^ His sons by his first 
wife for as Willes, J., said in Tagore v, 
Tagore (11), the heir-at-law, though in 
terras excluded from benefit under the 
Will cannot be excluded from Ms general 
right of inlicritance without a valid devise 
to some other j>erson. We may add that 
precisely the same residt fbllow's, if we 
l)old, on the authority of the decision 
of the Judicial Committee in Tripurari 
V. Jagat Tarini (17) that the shebait¬ 
ship vested absolutely in Brojendra, 
and. on his death, devolved on his 
heirs, namely, his four surviving 
brothers, Baimohun, I’yarimohun, Jogen- 
dra and Saroda. The decree made 
by the Subordinate Judge correctly 
determines the rights of the parties and as 
no question of limitation really arises on 
the evidence, that decree must be affirmed. 

The result is that the appeal is dismissed 
with costs. We assess the hearing-fee at 
ten gold mohurs. 

Appeal dismissed. 

(11) L. R. I. A. (Sup. Vol.) 47 (66) (1873). 

(17) L. R. 40 I. A. 87 : s. o. I. L. B. 40 Oil 
274 ; 17 C. W. N. 145 (1912), 



THE CALCUTTA WEEKLY NOTES. 


319 


VoL. XX.] 


[OITIL APPBLLATB JVBISDIOTION.] 

Appeal fbom Appellate Decree 
No. 3841 OF 1912. 


Mooeerjeb, J. 
Chafmak, J. 

1914, 
Heard, 

4, December. 

1915, 
Judgment, 

38, April. 


Nagendua Mohon Rot 
and anr., Plaintiffs, 
Appellants, 

'■ V. 


Ptabi Moron Saha 
and ors., . Defendants, 
Respondents. 


r JSalatH Partition Act ( V, B. C., of 1897), tea. 99 — 
Section reproducing provision of old Act already 
interpreted by Courts in a particular tense — Inter¬ 
pretation to be taken at approved by legislature— 
Lease granted of thare*htl^^M severalty by private 
partition if may be avoided by another oo sharer 
to whom lands allotted on partition by Collector— 
* Common tenancy," what it—Pleadings and proof 
variance between. 

Sec. 99 of the E,<ihates Partition Act 
applies only U'hcre the lands are held joint¬ 
ly by the proprietors and not itv severalty 
in pursuance of a private arrangement 
between the parties. 

The decision in Ahmedoullah v. Asrlff 


Hossain (4) which was followed in 
Hkidovnath V. Mauabatanessa (3), is 
mot, as is assumed in Jay Sankari Gupta 
V. Bharat Chandra Bardhan (1), incon¬ 
sistent with and has not been overruled in 
effect by the decision of the Judicial Com¬ 
mittee in Baijnath V. Ramoodkkn (11). 
The lands in Ahmedoollah v. Asruff 
Hossain (4) were held in severalty, while 
the lands in Baijnath v. Ramoodeen (11) 
as in Jay Sankari v. Bharat Chandra (1) 
were held in common tenancy. 

Where a section of an Act, which has 
received a judicial construction, is re-enact¬ 
ed in the same words, such re-enactment 
must be treated as a legislative recognition 
of the construction. 


(1) I. L. B. 26 Oal. 484: s. o. 8 0. W. N- 
209 (1899). 

(8) I. L. B. SO CM. 286 (1892). 

<4) 18 W. B. 447 tl879>. 

Ql) Ik B. 1 L A. 100 (1874)k 


In Exp Campbell (8) followed. 

The fact that the allegations of the De¬ 
fendants in a suit for ejectment were found 
to be not true does not prevent them from 
contending that on the facts found, the 
Plaintiff's claim for ejectment must fail, 
when it appeared that cdbh party had failed 
to realise the legal effect of the facts alleg¬ 
ed by him. 

This was an aj)i)eal from a decree of 
Babu Tarak Chandra Das, Subordinate 
Judge, Dacca, dated 31st August 1912, 
reversing that of Babu Kedar Nath Chou- 
dhuri, Munsif, iManikgunj, dated 9th June 
1911. 

The facts of the case appear sufficiently 
from the judgment. 

Sir S. P. Sinha, and Babus Dwarha 
Nath Chakerburtiy and Debendra Nath 
Bagchi for the Appellants, 

Sir Rash Behari Ghosh and Babu 
Ramani Mohon Chatterjee for the Res¬ 
pondents. 

The Judgment of the Court was as 
follow’s :— 

This is an appeal by the Plaintiff in a 
suit for declaration of title to land and for 
eicetment of the Defendants therefrom. 
The case for the Plaintiffs is that the dis¬ 
puted lands were included in a revenue 
paying estate owned by themselves and by 
their co-sharers and that the Defendants 
held them as a tenure under the co-sharers 
to whose exclusive share they had been 
assigned by private partition- There¬ 
after, on a partition of the entire estate 
by the Collector under the Estates Parti¬ 
tion Act. these lands were allofted to the 
Plaintiffs, but they were unable to obtain 
possession thereof, as the Defendants set 
up their right to hold them as their tenure. 
The Plaintiffs acOordingly instituted this 
suit to establish their title and to eject 
the Defendants on. the, ground that their 
* (I) L. B.fi Ob ^ (1870). 
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tenure was operative, not upon the lands 
assigned to the Plain tiffs, but upon those 
assigned to their grantors. The Defend¬ 
ants denied the truth of the allegation of a 
prior private partition amongst the pro- 
])rie|ors, and asserted that as their tenure 
was held under all the co-sharers, the 
Plaintiffs were not competent to avoid it. 
On these ])leadings, the issue was raised, 
whether there was a private settlement 
among the proprietors as regards the ]X)6- 
session of the lands of the original estate 
as stated in the fdaint. The trial Court 
found on the evidence that there was a 
private settlement among the co-sharer-s 
of the estate whereby each of them came 
to be in separate possession of distinct 
parcels of land. The Ccnirt also found 
that the tenure was held not under the 
entire bodv of co-sharers but under some 
of them only, and that of the share owned 
by the Plaintiffs, one-twelfth had been 
derived from the grantors of the tenure. 
The Court thereupon held that the Plain¬ 
tiffs were entitled to eject the Defendiints 
from the remaining share of the lands. 
On appeal by the Defendants, the Sub¬ 
ordinate Judge affirme<l the findings of 
the first Court that there was a private 
division of the lands to which all the joint 
proprietors had agreed and upon which 
they had all acted. In this view, the 
Subordinate Judge held' that the partition 
by the Collector had not affected the 
tenure, as the Defendants were not and 
could not be parties to the partition 
proceedings and that the Plaintiffs had 
taken the lands allotted to them subject to 
the tenure held by the Defendants. The 
Plaintiffs have appealed to this Court 
against the decree of dismissal made by 
the Subordinate Judge, and have contend¬ 
ed that under sec. 99 of Act V of 1897 
B. C., the lands in their hands are not 
subject to the tenure set up by the Defend- 


Saha. 

ants. In sunport of this view, reliance 
has been placed upon the decision in 
Jay Sankari Gupta v. Bharat Chandra 
Bardhun (1). 

Sec. 99 of the Estates Partition Act is in 
Ihese terms:—“If any proprietor of an 
estate held in common tenancy and 
brought under partition in acooi’dance with 
this Act. has given his share or a portion 
thereof in pulni or other tenure or on lease 
or has created any other encumbrance 
thereon, such tenure, lease or encurabranfce 
shall hold good as regards the land finally 
allotted to (he slj§re \.ff such proprietor 
anil only as to such lands.” It is hence 
essential, to make the’ section a])])licable, 
that the estate should be held in common 
tenancy. On behalf of the Apilellants, it 
hay been contended that an estate must 
be deemed held in common tenancy so 
long as any incident thereof^ for example, 
the liability to pay government revenue, 
continues joint, although the lands may 
have been divided and are held in 
severalty. This contention is opposed 
to the decision in Abdul I^atif v. Anian- 
uddi (2), where it was held that the words 
“estate hold in common tenancy” are 
used in contradistinction to an estate held 
in severalty among the i^roprielors them¬ 
selves by ])rivate arrangement, as is clear 
from an examination of secs. 5, 7, 63, 76 
.ajid 79 of the Estates Partition Act. This 
decision is in conformity with the earlier 
case >,>[ Uridoynath v. Mahabatanessa (3), 
v.hich interpreted the corresponding sec¬ 
tion of an earlier Statute. (Sec. 128 of 
Act Vin of 187G B. C.). An examina¬ 
tion of the decision in Hridoynath v. 
Mahabatanessa (3) shows, again, that the 
view there taken was in accord with 
a long line of authorities decided under the 

(1) I. L. B. 38 C»l. 134: s 0 . 8 C. W. N. 303 
(1838). 

IS) 16 0. W. N; 4S« (1011). 

(By 1. L R. 30 CkI. 385 (1833;. c 
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correaponding provisions of Beg. XIX of 
1814 : Ahmedoollah v. Asru^ Hossain (4), 
Ahhoy^ 'Charan v. Hurinath (5) and 
Jogeswar v. Bisweswar (6). The position 
therefore, is that under the Estates Parti¬ 
tion Act, 1876, this Court, on an elaborate 
review of the previous state of the law, 
came to the conclusion, in Hridoynath v. 
Mahabatanessa (3) that the principle em¬ 
bodied in sec. 1‘28 was a|)))Ucable, only 
where the lands of the estate were not held 
in severalty. The legislature, in 1897, 
proceeded, presumably with full knowledge 
of the judicial interpretation of sec. 1-28, 
to reproduce its *priiliBi()n without any 
variation as sec. 99 of Act \ of 1897. The 
inference seems irresistible that the judi¬ 
cial inteyretation of sec. 128, to which 
we have referred, correctly represented the 
intention of tliC! I jegislature; for it is a 
well-settled f^rinciplo of construction that 
the Fiegislatiire is presunual to know not 
only th<> general principles of law hut the 
construction which the Courts have p)iit 
upon particular 8tattite.s. In the words of 
Lord Campbell, C. J., in Mansell v. 
Queen (7) and James, L. .T., in Exp. Camp- 
hell (8), “ where a section of an Act w’hich 
baa received a judicial construction, is re¬ 
enacted in the same words, such re-enact¬ 
ment must be treated as a legislative re¬ 
cognition of that construction.” The in¬ 
ference is, therefore, })erfectly legitimate 
that the liegislature has, in the new Act 
of 1897, adopted the settled judicial con¬ 
struction which is thereby sanctioned and 
intended to be continued in force. Jogen- 
dra Chandra v. Shyamdas (9). We hold 
accordingly, on the authority of the deci- 

(8) I. L. B. 80 Cal. 885 (1808). 

C4) 18 W. R. 447 (1870). 

(6) L L. E. 8 (TaU 72 (1881). 

( 8 ) 18 0 L. B. 881 (1888). 

(7) 8B.*B. 64 (78) (1867*. 

(^ L, B. 6 Oh. App. 703 (1870 . 

(8) 1.1:*. B. 88 Cal, 648(646) lOCW). 


sion in Hridoynahh v. Mahabatanessa (3), 
which has been accepted as good law ap¬ 
plicable to Act V of 1897, in Aimanuddin 
V Nabm Chandra (10^ and Abdul Ladif v. 
Amanuddi (2), that sec. 99 applies only 
where the lands are held jointly by the 
proprietors and not in severalty in {^rsu- 
ance of a private arrangement between 
the parties. This view is not opposed to 
the decision in Jay Sankari v. Bharat 
Chandra (1), wherjj the lands were held 
not in severalty but in common tenancy. 
In these circumstances, it was ruled, on 
the authority of the decision of the Judi¬ 
cial Committee in Baijnath v. Ramoodeen 

(11) , that when on partition by the Col¬ 
lector, any land of an undivided joint 
estate which had been encumbered by 
any co-sharer was allotted to any other 
co-sharer, the latter took it free from the 
encumbrance so created'. But we may 
observe that the decision in Ahmedoollah v. 
Asruff Hossain (4) which was followed in 
Hridoynath v. Mahabatanessa (3), is not, 
as is assumed in Jay Sankari v. Bharat 
Chandra (1), inconsistent with and has not 
consequently been overruled in effect by 
the decision of the Judicial Committee in 
Baijnath v. Ramoodeen (JJ). As explain¬ 
ed in Hridoynath v. Mahabatanessa (3) 
which was not brought to the notice of the 
Coiu’t in Jay Sankari v. Bharat Chandra 
(1), the lands in Ahmedoollah v. Asruff (4) 
wer<^ held in severalty, while the lands in 
Baijnath v. Ramoodeen (11) were held in 
common tenancy. This distinction ex¬ 
plains the cases of Venkatmama v. Esumsa 

(12) , Bnikuntha Nathv. Sheikh Nura (18), 

(1) 1. L. R. 88 Oftl. 484 : 8. o. 8 0. W. B. 308 
( 1888 ). 

(2) 16 0. W. B. 4»r (18111 

(8) 1. L. B. SO GaL 386 (1888). 

(4 18W. R 447 (TS70). 

(10) 11 O.L. J.8S(180«). 

(11) L B. t 

(12, I. L. (IMI). 
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Brojonath v. Dinesh Chandra (14) and 
Tariui K<anta v. Ishur Chunder (16) where 
the decision in Jay Sanhari v. Bharat Chan¬ 
dra (1) was followed. In the case before us, 
the Courts below have concurrently held 
that the lands were, under private 
arracngement, held in severalty and not in 
tenancv in common, consequently sec. 99 
of A<*t V of 1897 has no application. The 
inference follows that the Plaintiffs have 
taken the disjnited lands s\ibject to the 
tenure of the Defendants and are not en¬ 
titled to eject them. 

It has finally been argued that the De¬ 
fendants should not be allowed to defeat 
the claim of the Plaintiffs when it has 
been found that their allegation is untrue 
on the facts. In our opinion there is no 
force in this contention. No doubt as was 
laid down in the cases of Sihkrishna v. 
Abdul (16), Itnmdoyal v. Junmenjoy (17) 
and Balmukund v. Bhagvandas (18) a 
Plaintiff cannot be allowed to abandon his 
own case, adopt that of the Defendant 
and claim relief on that footing. Hen* 
however what has happened is that each 
party faileti to realise the legal effect of 
the facts alleged by him; the parties went 
to trial on the substantial issue in th(> 
case, namely, whether or not there had 
been a private partition of the lands prior 
to the partition by the revenue authorities 
and whether the tenure of the Defendants 
was created by the entire body of landlords 
or by some alone of the share-holders in 
respect of specific lands allotted to them. 
This question has been answered against 
the Defendants and in favour of the Plain¬ 
tiffs, but that does not prevent the Defend- 

1) I. L. R C«l. m : B C, 8 W. N. 209 
(1899). 

(14i 9 I. C. 67 (1910). 

(18) 18 I. O. 240 (1912). 

■ (16) I. L, R. 6 0*1. 602 (1870). 

(17) I. L. R. 14 C«1 791 (1687). 

(18) 16 Bom L. R 2(2 (1912), 
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ants from contendiqg that even on the 
facte found the claim for ejectment can¬ 
not be sustained. 

The result is that the decree of the Sub¬ 
ordinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

[OlVIb APPELLATE JVRISDIOTION.] 

Appeals from Appellate Decree» 
Nos. 780 ANP 894 to 896 of 1912. 

Ananda Mohair 
8 AH A and anr., 
Defendants Nos. 1 
and 2, Appellants, 
V. 

(jrOBINDA CHAKDRA 

Hat (’ri()PDHuitY 
and or.s., Plaintiffs, 
Respondents. 

Trant/et of Prope-ty Ae( {IV «/ 1883, aecs. SS 
(c) and 108 (;)—Lew from year to year in exie'enee 
from he'ore J88S—Traneferability—Cn tom—Oi>v$ 
— Sub-teaee, tranefer by w ty of—Landlord if may 
riO‘>ver klias poeteuion. 

A Ira/ic of homestead land from year 
to year whieh U'as in e.ristenee. before the 
passinij of the Transfer of Property Aet 
in trot yorerned by that Aet and sec. 108, 
el. (j) of that Aet does not make it transfer¬ 
able absolutely or by tray of sub-lease. 

Sueh leases are not transferable except 
by custom, the burden of proviny which is 
on the party who sets it up. 

Whether a tenant from year to year had 
powi ' before the Transfer of Property Act 
to transfer the holding by way of sub¬ 
lease or not, where it appeared thab the 
tenant had abandoned the lands without 
arranging for payment of rent, and no rent 
had been paid by him since the ijara, and 
that the transaction was in substance 
though not in form an assignment. 

Held'— That the landlord was entitled 
to recover khas possession of the land. 


N. R. (JHATTBR.TEA, J. 
Mullicr, j. 

1915, « 

Heard, 

29, April. 

Judgment, 

2, September. 
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Ananda Mohan Saha v. Gobinda Chandra !Ray Choudhury* 


This was an appeal preferred on the 
loth April 1912 against the decree of A. 
H. Cuming, Esq., District Judge of Zilla 
Tipperah, dated 3rd January 1912, affirm¬ 
ing the decree of Babii Shyarna Cliaran 
Chakrabarty, Munsif, 3rd Court, Brah- 
nianberia, dated the I6th March 1911. 

The facts of tlie case will ai)iK>ar from 
the judgment. 

Sir Hash Bcharij Ghosh and liubus 
Gobinda Chandra Dey Hoy and Jotiudra 
Mahon Ghose for the Appellant. 

Mr. 1>. ChahrabarMy liabus Dwarka 
Noth Chakravartty and Goyol Chandra 
Das for the Respondent. 

The Judgment of the Colkt vas as 
follows ;— 

These appeals arise out of .suits for ej(M‘l- 
uient of the Defciulants from certain 
houiostead lands in the town of Brahnian- 
beria. The suits were deciee<l by the 
Coml of first instance, and the decrees 
\^ ere confirmed on appeal by the lower 
.\ppcllate Court. The Defendants Nos. 2 
and 3 have ap^iealed to this Court. 

The Plaintiffs alleged that they ac¬ 
quired a. right to the lands ii\ suit by 
purchase from one Kamini Kumar Das 
who had obtained two mokurari leases 
from one Chanu Mia and others, the 
owners of the ^rd share of the, ialuks Manik 
Hibi and Asadulla Bibi Soinera within 
which the lands were situate. I’he De¬ 
fendants denied that the lands ap})ertained 
to the taluks Manik Bibi and Asadidla Bibi 
Komera as alleged by the Plaintiffs, and 
asserted that they a|)i)ertaincd to the §rd 
share of taluk Asadulla Bibi Somera own¬ 
ed by Haidar Ali and others, the lands of 
which share are found to bo distinctly 
demarcated fi*om the §rd share and to form 
a separate estate. They further pleaded 
that the persons who granted the mokurari 
leases wefe not the sole owners of the 


m 


taluks to which the lands were alleged by 
the Plaintiffs to appertain. Those ques¬ 
tions however have been decided by the 
Courts below in favour of the Plaintiffs 
and we agree with the Courts below^n 
these }x>ints. 

The Defendants Ananda Mohan Saba 
purchased the lands in di8])ute in suits 
Kos. 141 and 113 in his own name and' 
took leases in the other two cases in the 
benanii of the Defendant Bepin from the 
former tenants. The defence substan¬ 
tially was that the former tenants had 
permanent and transferable right to these 
lands, and that in any case, a 15 days’ 
notice to quit was not sufficient in law to 
determine the tenancies. Some other 
pleas were taken in defence, but they were 
overruled, and the findings on those points 
have not been challenged in appeal. 

The questions for consideration in these 
appeals are, first, whether the tenancies 
were permanent, second, even if not per¬ 
manent whether they are transferable, 
third, even if they are transferable whether 
a 15 days’ notice to quit is sufficient in 
kiw to determine the tenancies, and kisiiy, 
whether disclaimer of title amounts to 
waiver of notice. 

The first question shoidd be dealt with 
in each of the cases separately. In Ap¬ 
ical No. 780 (Suit No. Ill) the land was 
l)urchase(l by Ananda from one Chandra 
Mohon, the Defendant No. 2, in 1904. 
The land was described as a raiyati foie 
a]>pertaining to lahik Asadulla Bibi Somera 
(without mentioning the name of the land¬ 
lord) and bearing a rent of Rs. 1-12. The 
(\uirt of fii'st instance after a full discus¬ 
sion of the evidence found that the land 
did not appertain to any jama of Bs. 1-12, 
nor w as it held under Haidar Ali • and 
others the owners of I^Pd^sharo of taluk 
Asadulla as stated t|he Defendants, but. 
appertained to ft jaiiiiit of .Ba. $2-12 hold 
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under taluk Manik Bibi, and that although 
the tenancy had been the subject of in¬ 
heritance from father to son, it was not 
proved that it was held at an uniform rent 
or #hat it had' been the subject of trans¬ 
fers, or that there were any substantial 
structures on the land, there being only 
a tui-shed on the land before the pur¬ 
chase by Ananda. Ananda erected twcj 
other tin-sheds and a pucca room after 
his purchase in 1904, but this was not to 
the knowledge of the Plaintiff’s lessors. 
The Defendant is said to have obtained 
permission to erect the structures on the 
land from Haidar Ali the owner of the 
Urd share of the taluks, which had nothing 
to do with the Jrd share of the taluks to 
w’hich the lands really appertain. The 
Court of api)eal below though it did not 
discuss the questions fully, agreed with 
the conclusions arrived at by the Court of 
first instance on the t)oints. The learned 
Judge, it is true, refers to the fact of the 
origin of the tenancy not being known, as 
if it was against the permanency of the 
tenancy, but having regard to the other 
facts found by the Courts below, w'e are 
unable to hold that the Courts below were 
wrong in holding that the tenancy of 
Chandra Nath was not a pennanent one. 

In Appeal No. 894 (Suit No. 142) the 
land was held by one Sohagi for about -lO 
years, and Ananda obtained an ijara lease 
for 100 yejirs from her in the name of the 
Defendant No. 4 Bepin. The Court of 
hrst instance held that it was practically a 
sale, there being no rent reserved and no 
mention of any reversion of the land to her 
at any time. It was said that one Chan- 
drakala the paternal aunt of Sohagi made a 
gift of the land to her in 1901. But it 
has been found against the Defendants. 

It has also been found that there are no 
circumstances justifying the presumption 
that the tenancy was a permanent one. 
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Ray Ohoudhury. 

In Appeal No. 896 (Suit No. 144) also, 
the land was taken in ijara lease for 100 
years from the heirs of one Bam Prosad. 
The holding is described as raiyati basat 
bhita, no rent is" reserved and no reversion 
is mentioned. The grantors of the pottah 
abandoned the homesteads immediately 
after the grant making no provision for 
the landlord’s rent and as in the last case 
the pottah is virtually a deed of convey¬ 
ance. The holding was inherited by -the 
heirs of Ram Prosad, but no other cir¬ 
cumstance has b^n found which may lead 
to a presumption of permanency. 

In A])|:)eal No. 895 (Suit No. 143) the 
land was held by Ram Prosad and was 
purchased from his son and “^nephew in 
1907 by the Defendant Ananda Mohan. 
The kobala stales that it was a mourasi 
mokurari jama standing In the name of 
Ram Prosad bearing a rent of 14 as. i>ay- 
able to one Chandra Nath Saha. Some 
rent-i'ecei])ts were filed to show that Ram 
Prosad held the land, as a mokurari jama. 
The rent-receipts were missing from the 
record, and secondly, evidence was adduced 
with regard to these receipts. The re¬ 
ceipts were filed only from the year 1296 
and none of them granted by the malik 
(Jhannu Miah and others. The Munsif 
discussed these receipts and the collection 
papers and disbelieved' them. He furth^ 
found that there was a mandir on the land 
bur, ^it was a dilapidated’ structure and 
there was no satisfactory evidence that 
the tenants built the mandir, and came 
to the conclusion that the tenancy had 
nut been proved to be a permanent one. 

The Munsif found on a detailed consi¬ 
deration of the evidence that the defen¬ 
dants failed to prove that the tenancies 
were permanent. The learned District 
Judge did not discuss the evidence fully* 
but agreed with the findings amved at by 
the Munsif. The judgimsut Ibeing 
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of a.ffirmance, we are not disposed to. 
remand the case. The Defendants, it is 
to be observed, not only denied the title 
of the Plaintiffs and their lessors (the 
true owners), but set .up tenancies under 
Haidar Ali and others who are found to 
have no connection with the lands, and 
actually produced' false receipts to show 
payment of rent to them. 

The tenancies not being permanent, 
.the next question is whether they are 
transferable. If the tenancies are 
governed by the Transfer of Property 
Act, then there isdoubt that the in¬ 
terest of the lessee ciui be transferred 
absolutely or by way of sub-lease as laid 
down by sec. 108, cl. (j) of that Act. The 
tenancies however were created before the 
passing of the Transfer of Property Act. 
Sec. 2, cl. ,<c) of that .Act lays doMii that 
nothing in the Act shall be deemed to 
affect any right or liability arising out of a 
legal relation constituted before the Act 
came into force or any relief ii\ respect of 
such right or liability. We think that in 
the present cases, the legal relation 
between the Plaintiffs’ h'ssors and the De¬ 
fendants’ vendors was constituted before 
the passing of the Transfer of Property 
Act. The provisions of that Act therefore 
do not apply to the present case, and sec. 
108, cl. (j) of the Act does not affect the 
rights and obligations of the parties. See 
M-adhu Hudhan Sen y. Kantini Kant Son 

(1) and HiramofJi v. Annoda Prosad 

(2) . The tenancies in the present cases 
were tenancies from year to year before 
the passing of the Act and it is con¬ 
tended on behalf of the Appellant that 
they are tenancies from year to year subse¬ 
quent to the passing of the Act. In the 
first of the two cases cited above the 

0) I- ^ »• M C»I. loa# : •. c. » C. w. V. 

«»5 

« 7 a L. 3 . 568 (1608). 
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tenancy was also from year to year, and 
in the second it was a non-permanent 
tenure and therefore appears to have been 
from year to yeai. It was held in those 
cases that the iwovisions of the Transfer 
of l^roperty Act did not apply. ^ That 
being so, the rights of the lessee have to 
be determined with reference to the law as 
it stood before the passing of the Transfer 
of ProjHU’ty Act. Now, previous to the 
Transfer of Property Act tenancies from 
year to year of homestead lands were not 
transferable except by custom. In the case 
of Madhn Sudhan Sen v. Kamini Kant Sen 

(1) cited above Maclean, C. J., observed 
(Mitra, J. concurring) : “ That the in¬ 
cident of non-transferability was common 
to ordinary tenancie.s of agricultural lands 
and tenancies from year to year of home¬ 
stead laud before the ixissing of the Trans¬ 
fer of Property Act, was held in Hari 
Nath V. Raj Chandra (3); and we 
have taken the same view in Second Ap¬ 
peals Nos. 339, 448, 449 and 450 of 1903 
decided on the 3rd April 1905. The party^ 
alleging transferability had to prove a 
custom.” The same view was taken in 
Hanuman Prasad Singh v. Deo Chartm 
Singh (4) and Iliramoti v. Annoda Prasad 

(2) referred to above. 

Th(! lenancies therefore were not trans¬ 
ferable except by custom. The Court of 
first instance found that the custom of 
transferability was not proved. The 
learned Distret Judge holding that the 
OJU 18 uas upon the Plaintiffs to prove a 
custom of non-transferability found that 
the Plaintiffs failed to prove a custom thnt 
such tenancies are xmt transferable. TEe 
leamed Judge is obviously wrong as tfie 
onus is upon the JDefendanta who mt up 

(1) I. L. & 8S Csl. s. a I 0. W. N. m 
IIW). 

(a) TO. iKi. «»<t!Wah 

(I) 
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the custom of transferability to prove that 
it existed and it is found by the M’unsif 
that the evidence on both sides negatived 
the existence of such custom before 188'i 
in respect of homestead land. It is un- 
necese^rv therefore to remand the cases 
for a finding on the point by the lower 
Appellate Court. 

It is contended that in two of the cases 
there were no transfers by way of sales, the 
Defendants in those tw'o cases having ob¬ 
tained ijara leases, and that there was no¬ 
thing in the law jyrevious to the Transfer 
of Property Act to show that a tenant 
could not sub-let. But assuming that 
homestead lands held from year to year 
could be transferred by w'ay of sub-letting 
before the ])asBing of the Transfer of Pro¬ 
perty Act, we think the so-called leases 
are really sales of the lease-hold interest. 
The ijaras, we have seen, are stated to be 
for one hundred years, for u large amount 
of consideration, no rent is reserved and 
there is no mention of reversion of the land 
4o the grantors at any time. There is no 
provisions for payment of rent to the land¬ 
lord. It may be said that a term being 
mentioned there was no absolute transfer 
of the tenant’s interest. But the Munsif 
has found (and the finding has not been 
displaced on appeal) not only that the so- 
called ijara leases are really sales out and 
out from the terms of the documents, but 
that the tenants have abandoned the lands 
without arranging for payment of rent and' 
no rent has been paid by the tenants 
(grantors of the ijaras) ever since the ija/ras. 
Upon the facts found and looking at the 
substance of the transactions, we are of 
opinion that the ijaras were a mere device 
that they were really assignments, and 
that in any case there has been abandon¬ 
ment of the lands by the tenants. 

We are aorordingly of opinion that the 
Defendants did not acquire any right under 


.the conveyances in two of the cases or 
under the so-called ijara leases in the two 
others. 

That being so, they are liable to be 
ejwted as trespassers and in this view it is 
unnecessary to consider the question raised 
on behalf of the Appellants, viz., whether 
a 15 days’ notice to quit is sufficient, or 
tlie question whether a disclaimer of title 
umoiinls to waiver of notice raised on 
behall' of the ReK|x)ndents. 

The result is that the ap]'>eals are dis¬ 
missed with costs. 

^ « 

Appeals (listtiissea. 

[OBIMINAL APPELLATE JUBISDIOTIOK.] 

App. No. 921 of 1915. 

Chitty, J. 

Walnsley, J. 

1915, 

Heard, 14 and 

15, December, 
d udgmentt, 

20 , December. ^ 

Indian Penal Code (Act XL V of 1860), tee. JifiS 
— Forgery— Giving a falte name and addrett in a 
ceriific ite of purohate at the time of purchotitig 
arms. 

The accused purcha.<}ed revolvers and 
c(trtrid(j(‘s from three firms in Calcutta and 
oiv each occasion signed the certificate 
{which according to the usual procedure in 
respect'of the sale of arms and ammuni¬ 
tion a purchaser is required to sign at the 
time of purchase) in a false name and 
giving a fiilse address. These certificates 
are required for the identification of the 
purchaser and the weapons purchased. 
The accused purported to purchase the 
revolvers and cartridges for his own use. 
It was admitted that if he had given his 
real name and address he would have had 
no difficulty in purchasing the arms and 
ammunition : 

Held —That it may he that tke action 
of the accused was not dishonest wiiMn 


P. L. Oausley, 
Appellant, 

V* 

Kino-Empehor, 

Respondent. 
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the meaning of secs. 23 and 24, I. P. C., 
hut he acted fraudulently and the signing 
of the certificates in a false name and 
giving a false address amounted to forgery 
on the part of the accused within the 
meaning of sees. 463 and 464, I. P. G. 

Thia was an api)eal preferred on the 
Ist November 1915, against the order of 
J. Camell, Esq., Officiating Presidency 
Magistrate, Calcutta, dated the ITith Sejv 
tember 1915. 

• Tlu' facts will api)ear from Uu' jndg- 
inent of the Magistrate, the, material por¬ 
tion of which is a^» fe^^iws ;— 

“The aoensod who resided at 7, Marsden 
Street was originally charged under secs. 
465. 471 and 417, 1. P. G., with commit¬ 
ting forgdty on April 1 at at Calcutta in res¬ 
pect of a certain certificate of purchase 
from Bodda & Co., of a revolver and 
cartridges aiu\ at the same time and place 
with fraudulently or dishonestly using the 
said forged document as genuine and with 
cheating Hodda it Co., by deceiving them 
and fraudulently or dishonestly inducing 
them to accept the said certificate. 

“ There were three further similar 
charges in respect of dealings with Walter 
Locke & Co. and Lyon & Lyon, both of 
Calcutta, on July Ist and July 8th res¬ 
pectively. 

“ During the argument on the case, an 
objection was raised by the defence to the 
joinder, of the charges under sec. 471, I. 
P. C., and the prosecution rightly aban¬ 
doned those charges- 

“ As I had grave doubts in view of the 
ruling in Raman Bahari Das v. Emperor 
(4) vvhether the three charges under sec. 
465,1. P. C., and the three charges under 
sec. 417, I. P. C., could be joined in one 
trial, before passing judgment I intimated 
that I intended striking out the charges 

(i) I. U B.:4I Cal. 732 i s. o, 18 C. W. N. 
, llS8Ct21t), 


under sec. 417, I. P. C., and enquired of 
the defence whether they had any objec¬ 
tion to my doing so. Learned Pleaders 
for the defence replied in the negative and 
that they did not desire any of the pro¬ 
secution witnesses to be recalled for %roB8- 
examination, or to call any witnesses for 
defence. 

‘ T proceed to deal with the three charges 
under sec. 46-5,1. I*. C. The case for the 
prosecution is that on April Ist 1915, the 
accused purchased a revolver and 60 car¬ 
tridges from Bodda & Co. and at the time 
of tlie purchase the accused signed a certi¬ 
ficate of purchase fEx. 3) in the name of 
C. Owtwaite, giving the address 24/1, 
Ripon Street [Ex, 3 (1)]. This signa¬ 
ture and address were inserted by the ac¬ 
cused in the up])er form of the certificate, 
which is filled when a purchaser purchases 
arms and ammunitions for his own use: 
on July 1st the accused purchased a re¬ 
volver and 100 cartridges from Walter 
I jocke & Co. and similarly signed the upper 
form of the certificate (Ex. l)ln the name 
of P. L. Monnier, 6G, Bipon Street) 
fEx. 1 (1)1 : on the 8th July the accused 
purchased a revolver and 25 cartridges 
from Ijyon & Ijyon and similarly signed’ 
the upper form of the certificate (Ex. 6) 
in the name of B. Shillingford, Bahwali 
Indigo Eaclory, Bhagalpore; [Ex. 6 (1)]. 
All three firms understood that the accus¬ 
ed purchased the arms and ammunition for 
his own use—further there was a verbal 
representation to Bodda & Co. and Lyon 
& I^yon that the purchases were for his 
own use. All three firms say that if 
they knew the purchases were not for the 
personal use of the accused, they would 
not have sold the amd UmmUnition to 
him on those certificates, aud would 'hBve 
reouired a lette^>of authc»rity from the 
true purchaser, aud ih fact they were 
deceived. On thjS, Qnns 
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admit that if the accused had given his 
real name and address he would have had 
no difficulty in purchasing the arms and 
ammunitioi; from them. 

“It is in respect of the entries [Exs. 3 
(1), 41) and 6 (1)] that the accused is now 
charged with forgery under sec. 4G6, I. 
P. C. 

“ The accused has pleaded not guilty. 
The prosecution has established beyond 
doubt that the accused purchased the 
several revolvers and lots of ammunition 
mentioned above and made the entries 
fExs. 3 (1), (1) and 6 (1)] on the .said 
dates. C. Owtwaite of *24/1, Ripon Street 
and Emile Monnier of 59, Ripon Street 
(there being no Monnier at 56, Ripon 
Street) have been called and prove that 
they never authorised the accused to pur¬ 
chase the revolvers or cartridges in ques- 
■tion or sign their names, and that they 
never received the said goods. R. Shil- 
lingford of Bhagal|V)re has not been callc'd 
and there is nothing to shew whether 
there is any such real person. 

" The procedure followed in respect of 
the sales of arms and ammunition is shortly 
as follows : a purchaser is required to sign 
a certificate of purchase, giving his address 
in one of the two forms api)earing in the 
certificate—if the arm or ammunition is 
for his own use, in the upper one, if for 
the use of another in the lower one. The 
sale is then entered in the books of the 
firm and transcripts of all sales are sent 
monthly to the Arms Act Department of 
the Police. The Police then proceed to 
verify the sale. If the verification is satis¬ 
factory, they notify the Customs author, 
ities and thereupon the firm is entitled to 
a remission of the depij^it made in respect 
el t^e particular mn on importation (15— 
for each revolver) less an ad valorem 
import duty—if the verification is unsatis- 
IftOtory the whole deposit is forfeited. 


The said firms have received intimation 
that the deposits in respect of the revolvers 
in question have been forfeited. I accept 
the evidence for the prosecution as correct, 

nor has it been seriously challenged. 

» • * » * 

“I convict the accused under sec. 465,1. 
P. C., in respect of each of the said three 
charges and sentence him to eight months’ 
rigorous imprisonment in respect of each 
charge to run consecutively, making two 
years’ T'igoroiis imprisonment in the aggre- 
gale. 

.17 r. Norton Santosh Kumar 

Bosu for the Api')ellaut.* 

Mr. Orr for the f'rovvn. 

The Jddowrnt of the CouAt Avas as 
follows :— 

In this case the Appellunt^P. Jj. Causley 
was found guilty on three charges under 
sec. 465, I. 1’. Cl., and sentenced to two 
years’ rigorous imprisonment, i.c., 8 

months on (‘ach charge. The Appellant is 
stated in tin? iMagistrate’s judgment to 
be a lad of 16 or 17 years of age. We are 
told bv his mother that he is only 15. 
The app<'al was admitted on the question 
of sentence, luit has been argued before us 
also on the question of law arising in the 
case. The facts are not in dispute. They 
are fidly set out in the judgment of the 
Magistrate and need not be re-stated here. 
Thequestion is whether the signing of 
the certificates in a false name, and giv¬ 
ing in each case an address, which was 
not his, amounts to forgery on the part 
of the Appellant. It may be that the ac¬ 
tion of the Appellant was fiot ‘ ‘ dishonest ’ ’ 
taking that word in the sense ascribed to 
it by the Indian Penal Code, secs. 28 and 
24. There can however be no doubt he 
acted “ fraudulently.” His uatention v/as 
undoubtedly to deceive both the firms, who 
sold him these revolvers and! fttaynmitibn, 
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Opening of the Patna High Court Building. 

' Tile I'iitiia j^'oiirt I'lii'diiig was I'onnally 

u|Miiu*d on tlio •‘iid insUuit l)y ills IjN- 
cullcMiuy liu* \’i<\‘r(iy in tlic |)ivsi;iu;o of 
a distingiii.iliod {^Mllu'riiig. It is inti'iided 
tliat the iK'U iliftli Court will coininonuo 
its .sittings on tiiu 1 st ^laix'h next. It 
was about two year.s ago that tlie Viceroy laid 
tlie foundation stone of this building and it lias 
been coinplc'ted inspite of the alniornial condi¬ 
tions eonseipient on the war. The people of 
Bihar owe much to Lord Hardinge who has not 
only given it the status of a separate province 
but has also eijuipiicd it with a seiairatc High 
Court which, as His KKcellency puts it, ha.s 
always been regarded iis tin* outward and visible 
sign of the full (level ipnient of a I’rovinee. 
His Excellency hojies tbat the duplieiition of 
Courts wi'l enable both (the Caleutla and the 
I’atna High Courts) to keep in the most intimate 
toueh with the local conditions that prevail 
'vilhin their resfioctive jurisdiolions and also to 
exejxsise a close sujiervision and control over the 
proceedings of th(' subordinate judiciary. Wo 
also earnestly ho[>e that, the new (’onrt in the 
sister province wdll fu'ly maintain the tradi¬ 
tions of the parent Court in Bengal and will 
command the confidence of the people amongst 
whom its work will be done and that the work 
9 ^ the new Court will bo inspired with wisdom, 
justice and ^mercy. E’sewhera we publish the 
text of His* Excellency the Viceroy’s speech. 


We also publisli a notice of the Uegistrar on the 
Appellate Side regarding the transfer of cases 
jicnding in ihc t'aicutta High ('ourt to the 
J’alna High Court. 

Court of Appeal and findings of fact. 

The ease of L'llijcc Mahomed v. Jivanji Gai¬ 
dar report;‘d in this is.sue at deJO is of iniporl- 
aiicc on the (pie.stion of llie cdmpetcmee of the 
Coint of Ajijieal to revt'rso findings of fact. 
It has never been questioned that a Court of 
Appeal is liolh a judge of facts and iaw. But 
His Lordship the Chief Justice very rightly 
point.-! out that th(“ Court of .\f)peal would bo 
reluctant to reverse the findings of the Trial 
Judge unless it was of opinion that the Court 
below was clearly wrong in its findings of fact. 
So there is practically no ditferenee of o[)iniou 
between His Lord.ship the (’liief Jiisliee and his 
learne l colleagues regarding the propositions 
of law. 'riuur J.ordships diflered only with 
regard lo the (pie.stion whetlier the finding 
of fact by th(' learned Trial Judge which 
went to the root of the ea.se was supported by 
the evidence on the l•(■col■(l or not. His Bord- 
ship the Chi('f Jii.stice was of opinion that he 
was not jirepared to hold that it was not, while 
Mr. Justice Woo-liolfe atid Mr. Justice Mooker- 
jee-took a (‘oiitrarv vi(!W'. l^^r. Justice Mooker- 

jee has reviewed a long series of cases 
in support of tlie propo.sition that it is 
always within th.' competence of the Appellate 
Court to inti'i-fen' as much on a question of 
fact as (111 one of law. But the limita¬ 
tions within which a Court of Appeal would 
ordiiiari'v inti'rfere have been very well put by 
Sir (leorge Fanvell in the recent judgment of 
the Judicial Committee in the case of Bombay 
Cotton Manujacturiny Company v. Matilal 
mvinl, 19 C. Wt N. 6J7 at p. 6^0 : s. o. I. L. 
R. 39 Bom. 386 at p. 397. 

The following iBXtwact so very lucidly states 
the law on the 9Qhjectr.that it would ^ways be 
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useful to refer to it. “ The Judge of first 
. instance has heard the evidence wdiich 

depends on the credit to be attached to 
the two sons of Dwarkadas, on the Ap- 
j)ollanl's side, and Dani on the Kespondent's; 
he has stated that he has seldom seen in Ihe 
box ■ such seryiceal)le, clear-headed and abso¬ 
lutely truthl'id witnesses ’ as the two sons or 
41 more ‘ thoroughly uuscnii>iilous, untrust¬ 
worthy,* and untruthful man ’ than llani, and 
he finds that tlie transaction was a deliberate 
traud on the A))]x-llants. The Appellate (’ourt 
refus('d to accept as conclusive the judgment of 
the lower Court as to the vera(.‘ity of th(! wit¬ 
nesses. It is doubtless true that on appeal the 
who'e case, including the facts, is within the 
jurisdiction of the Ap])eal Court. But generally 
H()eaking it is imdesirahle to interfere with tlu; 
finilings of fact of the Trial ,ludgc who sees and 
hears the witneBses and has an op]iortunity of 
noting their demeanour especially in cases 
when the i.ssue is sim/de and depends on the 
credit to be attached to one or other of con¬ 
flicting witm'sses. Xor should his pronoutice- 
ment with regard to their <-redibility be put 
aside on a mere calculation <jf probabilities by the 
(’ourt of A|)peal. In making these observations 
their Lordships have no de.sire to reslriet the 
discretion of the Appellate Courts in India in 
the consideration of the ertdence. They oidy 
wish to point out that where the issue is sira()le 
and straightforward and the only question is 
which set of witnesses is to bo believed the ver¬ 
dict of a judge trying the case should not be 
lightly disregarded!.” 

Enrolment of legal practitioners in the Patna 
High” Court. 

The. provisions in the rules of procedure for 
tb(' Patna High Court in regard to the admission 
of .\dvocates. Attorneys, Vakils and Mukhtears 
will be practically the same as the rules at 
jwesent in force in the Calcutta High Court. In 
addition they will ajso provide that any Ad¬ 
vocate, Attorney, Vakil or Mnkhtear whose 
name is entered on the rolls of the Calcutta 
High Court and w'ho is entitled to practise there 
at the time when the High’ Court at Patna 
opens wi'J be entitled to practise in and have his 
name entered on the rolls of the High (ioprt at 
Patna. Before being allowed to practise in the 
Ht^r High Court an AdvocaTe, Attorney, 
vaml or Mnkhtear entitled to practise in the 
Calcutta Higli Coxirt must present an application 
in writing to the Begistrar of the Patna High 
Court accompanied by any certificates newssary 


to show that his name is on the rolls of the Cal 
cutta High Court and that he is entitled to prac 
tis{> there. 

It will further be provided in the rules o; 
the Patna High Court that before the lonf 
vacation of 1917 any Advocate, Attorney, Vaki 
or Mnkhtear of the Calcutta High (’ourt whose 
name has been entered on the rolls of the Patm 
High Court must, if he wishes to continue te 
practise there, have his name removed from tht 
rolls of tlie Calcutta High Court. 


Memo. No. 50 H. C. 

Dated Banjiipore, the 2f)th January lOlG. 

The above communique regai’ding tl>e admis 
sion of Advocates. Attorneys, Vakils am, 
Mukhtears to prindise in the High (’ourt at 
Patna is forwarcli^.to the Editor of the Calcutta 
Wccllji Notc<i with the compliments of tin 
undersigned. 

W. COUTTS, 

Officer on special dtify in connection 
with the Patna High Court. 


Counsel of one High Court appearing in 
another. * 

Beganling the observations from the Bench 
of the .Mlahahad High (’ourt that the Calcutta 
High Court has been reluctant to allow' counsel 
from other High (’ourts to ap|K‘ar before the 
Hon’hle Judges here we have made further 
empjiries and we may state that such refusal has 
been rather an exce|)tion than a rule in the (’al- 
eiitta High (Vmrt. The refusal of Mr. Alslcn 
was an individual act of IMr. Justice Norris. 
No doubt the Judge or the Judges presiding over 
a Court have an absolute discretion in either 
allowing or refusing leave to counsel not on the 
rolls of the (^ourt to a]>pear. But precedents in 
this re8]x*ct in the C’alcutta. High Court have 
rather been in favour of granting such leave than 
olherjpse. We mentioned last week that Mr. 
Battigan of the Punjab Bar had thrown up his 
junior hri(‘f in the Hyderabad diamond (Jacob’s) 
case ai>prehending opposition from the local 
Bar. We have looked up the records in this 
connection and we find that the Calcutta 
Bar far from opposing his proposal to 
appear with Mr. Tnverarity as his junior 
gave him an assurance that he was equal¬ 
ly welcome with his leader from B^bay 
to appear in the case. It is to be|.,Rioted that 
several well-known members qf^-tthe Calcutta 
Bar such as the late Mr. Manamohun Ghose, 
Mr. C. P. Hill and Mr. W. C. BAierjee were 
also engaged to appear with Mr. InVerarity to 

U 
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lefend Jacob. Still we find that the Calcutta Bar 
velcotncd a junior from the Punjab and a senior 
rom the Bombay Bar to appear in the Calcutta 
digh Court Sessions along with the members 
)f the Calcutta Bar. Mr. Iluttigan’s own letter 
las been preserved which not only gives the lie 
o the re^iorts in circulation but is full of ajipre- 
■iation of the generous treatment that he re- 
•eived at the Calcutta Bar. In the Bombay 
digh Court, the meml>ers of the C’alfutta Bar, 
lowc'ver, received a very diffenmt tre.itment in 
f'ilak’s sediti(jn trial. In a still more n'cent case 
dr. Mc-lnerny of the Karachi Bar was allowed 
o appear in 1U1] in the I'aleutta High Court 
nstrucled, by a Calcutta solicitor even in the 
i)».-iCMei“ of any local senior or junior niemher of 
he Calcutta Bar with him (see MeJnervy v. 
^errrtnrif of Stole for K. .‘18 Cal. 

07). This we are sure will siifliciently dispel 
h(‘ eironeniis impression that has got abroad 
rom ti e one unfortunate instance of Air. Als'.on, 
hat in the Calcutta High Court memhers of the 
lar from other provinees are apt to leceive iin- 
enerous treatment. 


n Civil action for conspiracy, is malice 
essential ? 

In an actitm for conspiracy to procure a breach 
f contiaci is malice an essentia! ingredient of 
lie cause of action? This ipiestion has been 
ery exhaustively dealt with by Beaman, J., in 
ease n'cently decided by him iKhcinji 
as-sonji v. Narsi Dhauji, I. 1j. B. W Jiiun. fiH’i). 
'he judgment delivered by his Jxirdship is in 
lany respects interesting and instructive though 
lie conclusion anaved at by him seems to be 
pposed to the accepted view on the suhjwt. 
t is said that it is now settled law that jirocur- 
ig the breach of a contract is a good cause of 
ction and in civil actions for conspiracy malice 
s not but damage is the gist of the action. This 
tatement of the law is foiindf*d on the dictum 
f Erie, J., in Lumley v. Gyc, 2*2 L. L. Q. B. 
OH, which has beim made the foundation of the 
iter law which may now be taken to govern in 
England all cases of the kind whether put on 
he ground of conspiracy in the old sense or 
aerely Upon the ground of procuring the 
•reach of a contract. 


As Beaman, J., observes, surveying the 
history of the law of conspiracy since its origin 
in the first writ which ever issued on such an 
event in the tliyil Coiurts at the end of the 


thirteenth century up to such cases as those of 
Allen v. Flood (1898 A. C. 1) and Quivn v. 
Leathern (1901) A. (.). 49.5, it might be doubt¬ 
ed w’hether any action for conspiracy could 
have been maintained consistently with its 
historical development and theoretical origin 
without an ingredient of malice. But ever since 
Lumley v. Gye, luerc knowledge of the existence 
of a contract which it was the object of'lthe in¬ 
dividual or of a Ixaly of conspnators to get 
broken has been held in law to be tantamount 
to malice. His Jiordshiji has ])ut it very hii])tnly 
that the term “ maliee ” in law has long been 
thti dt'spair of all clear thinkers and it is pro¬ 
bably too late now to attempt to clarify 
the fog which has gathered about this 
legal conce})t. On a review of the im|xjrtant 
decisions on the subject the learned Judge has 
sought to prove that iMiiilnj v. Gye was wrongly 
dju'ided. H(' says that the English Law on the 
subject is exlreniely interesting ;ind the judg¬ 
ments of the numerous great Judges who took 
])ait in the dwisions of such cases as Lumley 
y. Gye (1852, l*2 L. J. (,). B. 4(53), Moyul Steam¬ 
ship Cumpainj v. .\feGregor Goic <(■ Co., 1892 
A, ('. 25, Flood v. Jackson, 1895 2 Q. B. 21, 
Allen V. Flood, 1898, A. Cl. J and Quinn v. 
Leathern (1901) A. C. 495, seem to invite the 
closest analytical scrutijiy. For, it can hardly 
he denied that they arc full of dicta which are in 
coirflict and in no case can any of the broader 
generalisations to which some of our greatest 
Judges have committed themselves he consi¬ 
dered os having really settled any one tlefinite 
and consistent principle. The learned Judge 
eoncliides, one thing is clear and that is that 
Lumley v. Gyc was ur'ongly decided. This 
cannot ho argued now since it was exf)Iicitly 
approved by the House of Tvords in the later 
cases of Allen v. Flood and Quinn v. Jjeafheni. 
This much at least may be hazarded without dis- 
respwt that the universality of the nde which 
a])pcars to have been established by Lumley v. ^ 
Gije is (|nestionablc and that it ought jnot to be 
apnlied to anv new set of facts without a Court 
being satisfied that it exactly fits them. 


Coming now to the facts of the present case : 
The Plaintiff betrotlied his son to a particular 
girl. The girl’s father however married her to 
somebody else. The Plaintiff sued the hu'sban^ 
of the girl and his sistets lor damages, the case 
being laid in conspiracy. No malice was alleg¬ 
ed on the part of Ihg- Defendants. The con¬ 
spiracy allege^ nor the fact that 
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tho husband knew at tlie time of marriage of 
the previous bctrolhal. 

His Ij()idshi|» in holding that Luniley v. Gijc 
did not apply, expiesstnl himself as follows ;— 
“ It would appear from a perusal of the leaduig 
text-books that it is aecepti'd as axiomatie that 
procMiring the breach of a contract gives a good 
cause f# action. 1 sluill never bo able to bring 
myself to belitwe that without the addition of 
other elements it does. I assume that the ^\ord 
procuring in this t'oinpendious phrase connotes 
know’ledge of the exislenca' of the contract whi<-h 
the d(*fendant |;roeiires to be broken. E\en so 
in the absence of expi.-ss nia'.ice T do not think 
that looking at the di'velopment of the doctritu' 
historically and theoretically thatasan uni\ersal 
pro]x)sition is good law and true.’’ 

Government Advocate in the Patna High 
Court. 

We nndeistand that Mr. ^lanuk, Bar.-at-law , 
has been ap|»ointed (lovernnienl Advo.ate in 
the Patna High ('ouii. Mr. Manidv oceiipi>‘s 
a prominent position at lla* Patna Tkir and hP 
appointment will l)e we’coined Iw the public. 

Conditions of Enrolment in the Patna High 
Court. 

We publish in anotlior column a eommuMi(|ue 
fiom the Hegistrar of the Patna High Court 
about the conditions of mirolmimt of advocates, 
vakils, jileailers and mukt' arsiii tlu' Patna High 
(’ourt. It in no doubt n asoiiable that the new 
High Court should make its owji rules for tJie 
enrolment of lawyers wlio inteiul to praetise 
there. It is also de.-iirab’e that l.iwyers in 1h(> 
rolls of the Patna High Court should ordinarily 
jmietisc there. This ohjeet might, however, 
have been secured by taking a di elaration from 
the applicants for enrolment that they would 
ordinarily practise in that Court. Ko self-res- 
jiecting lawyer would have made such a deid.ir- 
ation if he did not intimd ordinarily to 
firactise in liie new Province. Bnt to 
make it a condition prei^edent that before tlie, 
Tjong Vacation of lb!7 he must remove his name 
from the rolls of tl- ' Calcutta High Court to he 
entitled to continue on the rolls of the Patna 
High C 'onrt, ri'ads as a sort of n^floction on th(! 
X'alcutta High Court. The United Provinces 
adjoin the Province of Bihar and Orissa and 
do the Ihesidenev of Madras and the Central 
Provinces. It is not imlike.’y that Advocates and 
A^akils of High Courts other than those of Cal¬ 
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cutta may also apply for enrolment in the Patn 
High Court; in their case the coinimmiqiic dot 
not slate that the same condition with regard i 
the removal of their names from the rolls < 
the Allahabad High Court, the Madras Hig 
Court or the .liulieial Commis.sioTier’s Court i 
Nagpur will be insisted on. 

The High Couit of Calcutta has alway 
admitted on its rolls without any ohje< 
lion a(!\o(*iite.^ who iiave b. eii on the rol 
of the .Madras and Bo/nhay High Courts witlioi 
re(|uiiiug them to tuki* oil their names fiom tl 
High Coiirls where they vvi're pre\ iously et 
rolled. In tiie lligii Court iif Caleutfa an Ai 
\{K'ito seeking lulmi.ssitm stales in his ajiplie; 
tion (hat he i^epd^ to practi.se llu'ie. Tl 
leijuirenient tfm’ lawveis desiring to eoi 
liiMie iJieir | iMetiee m the Pat na 11 igh Court wi 
!iaA\“ to r(''no\e llieir names Iroui th(' Calculta i 
any of the other High ('oiirts w ill also oiH’rule t 
tlie guait pr«‘jii(iiee espeeialfv of the juiiii 
nie.nber.s ol the piofe-.sion. It is mostly tl 
junior 1 > irri'-ieis and Vakils from the Calcutl 
lligii Coiirl wl>o will enr)! tlieniselves in tl 
Patna High Court for improving ilii'ir eliaiua 
in lii •. if after joining the lu'vv High Com 
they h.ivi' to take oil' their names after eighti'c 
months from the Higli Courts where they wi'i 
pievioiisly enrolled, ami alt 'r (wo vears or niori 
iheymigiit revert loilu' i 1 igh Courts from wh's 
they lind that (liey were not getting on in Biha 
tli,'V wenl. Pait if their names were reitiov' 
from (he rolls of such Higli Courts, Ihev woui 
have to pay peiainiary penalties in various wa' 
loi- rejoining smdi Coiirls and joining the 1>: 
Iiiliraries. We are, tJierefore, of opinion (li! 
if tl:e judges of till* new High Court woiih 
from il'o hong Vacation of 1017, on 
take a vleidarat ion with their applications on tl 
lines we suggest, that will aiiswvr the purptr 
thev have in view. No senior niemher of tl 
Calia.'lia Bar will seek erirolmcnt hv dcclarii 
that he waml.l “ordinarily” pra<*t.ice in tl 
Patna High Court unless he ei'riotisly intend' 
doing so. We ai’e (]uite. sure that the Hon’h 
diidgi's of the Patna High Court will be able t 
trust to the. honour of the advocates and vaKi 
of the (lalcutt/i High Court and in framing tl 
rules for enrolment will omit the proviMon 
removal cf names from the rolls of oth^ lb'.- 
Courts and replace it by taking a declaration »' 
the lines indicat''(l by ns. If on any occ-'n^"’ 
any special [Permission is sought Ijy any menibc' 
of the Calcutta Bar or Vakils, their Lordsb'l 
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may in their discretion give or refuse leave as is 
done in the other High Courts. 


VICEROY S SrKKCll. 

On tuk occasion ok the openino <>k the Patna 
High Coi rt Bi icojnu. 

In opening the building, in which the new 
Coiii’t createii by Jiis Ylajesty for this j)rovinc“e 
will bogin its work within the next few weeks, 
I am about to perforin an almost iini(|ue duty 
and one which I do not think has lallen to the 
lot of any jjievious Viceroy. 'J'he chartered 
Courts of the priisidency towns aie the children 
of the old Supreme Coints an<l, as such, have 
been sitting continuously from the days of 
Warren Hastings. So ne can hardly look for 
a. ])recedent in their case for the present cere¬ 
mony. '!l'he only oi*lier*^^is1ing Court estab¬ 
lished by His Majesty's^‘tb'rs Pati*nl is the 
High Court of .hidicature for the North 
Western Crovinces and as far as I liave been 
able to aseertain no public ceremony marked 
the inauguration of that Court in the \ear iHOti, 
or at any rate, if then* uas one, it was not 
performed by the \'icerov of that day. It is, 
therefore, my p*culiar |>rivileg(' to stand alone 
among thost' who have represented tlr* Crown 
in the Indian Kmpirv' in presiding at the ()|H‘n- 
ing eeremmiy of a building which is to house* a 
new chartered High Court. I’his is parlieular- 
ly gratifying to me as it pi*rmits uu* to witness 
the final steps, I may say the placing of tl>e 
coping stone, of a great athninislrative lefarin 
which 1 am happy to say has b-een brought to 
its fruition I ch.re the close ol mv t ‘rm of (thee 
and which 1 believe to be full of hope and pro¬ 
mise for the tuln^'e and tending towards the 
steady and progre*-sive developirent of India 
in accordance with the legitimate aspirations of 
her iieople. 

The new province of Bihar and Orissa, at 
whose birth 1 as.sisted when the announcement 
of its cri'ation was made by His Majestv the 
King-Km|>eror at the Delhi Coronation Durbar, 
is now to receivii what has always l)e*‘n r'g ird¬ 
ed as till* outward and visible sign of the full 
development of a province, a development to 
W'hich other provinces of India has aspiratiotis 
hut which yon are now about to a’o ri>a1i*=ed. 
I think when T look at this fine building that 
the people of this province may congratulates 
tnemselves in many ways on their new institu¬ 
tion. It will be adequately and even magni¬ 
ficently honeed and the building itself is an 
emblem rrf the great functions the Court has to 
discharge—great functions not only in its 


decrees as between man and man but as great, 
and perhaps even weightier, in its decision as 
between the individual and the State. You are 
also greatly to be congratulated on the personnel 
of the diingcs of your new Court which is such 
as 1 am sure will create conlklencc amongst all 
clas es. \'(.u arc indeed fortunate in your 
future ( hief Justice as Sir Edward Chumier 
is a lawyer of great rcjuitatioii aiid^it the riiiest 
exjK*rieiicc, who Ins won his sjuirs both in the 
Conits and on the Bench. ^ on have in iMr. 
Atkinson a Judge fresh from the traditions of 
the Home Courts. The civilian elcim'nt in- 
cluilcs (yfiiccis of w ide experience of the jirovince 
while in -Mr. .I notice Shaifuddin and l\Ir. Jwula 
IVrshad you Jiave men who were born among.st 
those to Avhom tla'v wi'l administer justice. 
The Court then will ci'inmence its work under 
the most lavoiinblc auspices. In one s'^nsc it 
reaches l.ack in liistovical conn'-it:;)'! through 
the High Court of Calcutta to the days of Sir 
FJijah Jm|ey and in another sense it is a new' 
Couil whicii will have its own traditions and 
rcpulalam to establish and I trust and have no 
d( ubt that the traditions and reputation it will 
laealc will be such as to make it respected and 
honoured by the peofile amongst whom its w’ork 
will be done. 

I should like to t iki* this opportunity of ex- 
pre.--^ing mv ph'asnre at seeing here on this 
(M-casiim tlu* Chief Justice ol tla* Calcutta High 
Court, for f C'cl that it is a lilting occasion to 
acknowledge very warmly tlie assistaneo and 
sympatliv whiidi the Judges of that (’ourt have 
so imsj.ariiigly given in solving the pioblemsand 
tin* (lilheullii's ihat have arisen in the estab¬ 
lishment of this new Court. These dilliculties 
have IK w, T hope, l.'cen successfully surmounted 
and wi* can rest assured that the duplication of 
Courts w ill (>Mal»le lioth alike to keep in the most 
intim-ite (oiudi witli the hxial conditions that 
lirevail within their respective jurisdictions and 
also to exi'icise a close su]v*rvision and contarol 
over tlu* proceedings of the Subordinate 
judiciirv. 

His Honour the 1 aeutenant-Oovernor has 
ref'*rred in his speech to the fact that even under 
the sh 'dow of the great- war this building has 
been procj'eded with in order to enable the new' 
Comt to come into existence at the earliest 
posa'Mv* ditc. T think there is something in 
this v' hich might give onr enemies grong^ for 
red I'tion. It seems to me that thev might find 
a lesson in the fact that the British Government, 
even under the distractions of this troubled time, 
pursnes, with unfailing vigour, the aim which 
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it has always proj) 0 .se(l to itself as one of the 
fundamental objp<-ts of aH good Government, 
the desire to facilitate the administration of 
justice to all its subjects. The greatc.st credit 
)s due to those tnenibers of the J^iblic Works 
■Department and otluTs who have helped to 
raise the building witliin so .<horl a space of 
time, ll seems only the other day that 1 was 
laying the fqf'ndation-stone and now the state'y 
fabric is completed, d’his hippy result is very 
largely due to the energy and ability of those 
entrusted w ith the consti uction of the building 
and I wish to associate myself most heartily 
with what Sir Edward Gait has said regarding 
Mr. Searight and the ollicers who worked under 
him and regarding the contractors, Mcs.srs. 
IMartin & Co., whose distinguished senior 
partner, Sir Itajondr.i Nath INfookerjce, 1 am 
very glad to see here to-day. lily only regret is 
that my old friend. Sir Charles Bayley, to 
whose tact and determination the completion of 
this building owes so niiich, is not pre.sent to¬ 
day to SO’C the fruition of his labour. 

*' Anxious as your [irovince has been to pos- 
.ses.s her own .High Court 1 am aware that you 
also look forward eagerly to the time when you 
will have your own I'niversity and your own 
Engineering and ^^?dieal Cnlleges. These are 
very projier a.s|)ii’ation8 and will no doubt be 
fulfilled in due eourse of time and you need have 
no fear that your ambition will suffer from lack 
of syrnjiathy on the part of the Government of 
India, lint in the meanwhile I would ask you 
to remember that though the war has not been 
jierinitted to interfere with th(‘ steps necessary 
to the foundation of this (Vmrt, yet many other 
excellent schemes have had to be siispemled on 
account of their eo.st and all of us have had to 
make sacrifices to try and ensure the ultimate 
triumph of our Empire and of our ideahs. The 
noh'.e edifice of «)nr great Empire is founded on 
justice and cenumted with mercy and I am 
proud to think that during my Viceroyalty this 
fresh c('ntril)i!tion to its? stability has been com- 
])leted and to feel that I am here to-day to bear 
witness to it. With my most earnest wishes 
that the labours of this Court may be inspired 
with wisdom, justice and mercy I will now pro¬ 
ceed to open the building.” 


« V.ebttlv*. 

The Hindi; Wilds Act ( .Vet XXI of 1870), 
with which is incorporated the Probate and Ad¬ 
ministration Act, with notes and commentaries. 
.By MdhetfdTa Ghandm Majumdar, Pleader. 


tVoL. tt. 

Second Edition. Revised by Dwaxka Nath 
Chakraburty, M.A., B.L., Vakil, High Court, 
Calcutia. R. Cambray d; Co., Law Booksellers 
and Publishers. 9, Hastings Street. 1916. 
Price 12. 

The late lamented IMr. Mahendra Chandra 
Ma jmudar’s Commentary on the Daw of Wills 
of the Hindus is one of the few books which have 
leii|)l inlo fame, almost at the moment of their 
appearanee, by force of sheer merit. We w;ere 
umong.st thp fir.-'t to recogni^e the sterling merit.s 
of tlu'se Commeiituries which embrace not 
mei.'ly those sc'ctions of the Succession Act 
which have hi'cn e.xt.mded to Hiiidus (in certain 
parts of India) by the Hindu Wills Act of 1870, 
i)ut the other provisions of the same statute 
wiiich witii Ji'odific'ations have been re-enacted 
for- iJie benefit of HiMj^s a<inongst others in the 
I’lobate iind Adminisfration Act of 1881. 

The high opinirrn which we were able to form 
of the aitthor's capacity for rt'search, soundness 
of reasoning and grasp of prinei 7 )Ics from our 
aerpt rintanee with the hook was still further 
ei’haneed by our siih.'^equerit acquaintance with 
the author himself. Jt is a matter for keen 
regret to iis that he should not have lived to see 
Ibis second edition of his life’s work. It is, 
L'owover, some consolation to l>e able to say 
that the whole of th(> mamiscrijd and a etmsider- 
able portion of the printed matter was ready 
wlu'ii death overtordv him. That the second 
c'lition has at length appeared in its ]>rest!nt 
co r'i'.leted form is due to the author’s friend 
•Mr. ))\varK’a Xath Cliakrahiirty, Vakil of the 
('.•leiiiti High ('(surt. Mr, Mahendra (’handra 
.M ijiimdar’s knowledge* of the law of Wills and 
bis aeqiininlaiiee with the literature of that law 
was cvelnpc'deie, and no* more need he said of 
tile present edition than that it is the mature 
product of that knowledge. This edition, W'e 
ft el sun*, will more than fulfil the object, 
!i o.lestly.put forward by the author in his fore- 
ward to the first edition, of ” ]>lacing the law of 
llitulu Wills in its entirety within the easy 
reach of al', specially the mofussil practitioners 
and tho.se members of the profession who are 
i-till in their early struggles,” for the demand 
for the book is by no means nor ever will be con¬ 
fined to mofussil practitioners and “ early 
stragglers, ” Its place as one of the standard 
works of legal literature in India is assured. 

The TjAWyer’s Companion Di^ry, 1916. 
Published by f. A . Venkaswmy Row and T, 8. 
Krishnasawmy Row, Madras. The hflw Print¬ 
ing House, Mount Road. 
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In this second year of its issue, this handy 
diary sup})lies, besides an official dirc/ctory and 
a couij)arative calender, a fairly large amount 
of legal information to which constant reference 
is necessary in the course of practice. The 
diary ends with the page for the last day of 
Maivh 1917, a jirv'^sent of a (piarter's wntiug 
space, and is followed by j)ages suitable for notes 
and memoranda. The quality of the jiaj'/er and 
the flexible hiiuliug are additional attractions 
and the onlj^ thing which si'enis to be needed to 
make it completely handy is to exc'iide tlie 
2>ages for 1917, in this wav reducing both size 
and weight, and to round (dT the cdg.'s, pointed 
edgcb'being di'-tiiict'v unsiiitahl'' lor books which 
one must carry ii'O't of the lime on one's person. 
__ * 

OALCOTTA HIGH COURT. 

dMlstiAa not wot rjporteU. 

(TiM ImpmUnt ohmi Io b« fnllj raporltd bArwfter.i 

Civil Ai’Pf.ll.vtk JraisnirnoN. Before B. 
Cfi.\TTFKJEn i^nd Be.vciu’uokt, ,JJ. Ariuuii 
FHOM APIMOLL-Vnc 1 IlCCRI-;!*'. No. ()9.‘l OK 1914. 
RAMU I’AB .\M> OHS., Ih'fendants Nos. 1, 
2 and 8, Appellant,s r. BHDKASH CHAN¬ 
DRA SAR.MA BI RKAVESTHA, I'lain- 
tiff, Res(K'»ndent. 2t)th danuary 1910. 

Estoppel—Non trotisfcrable oeeupaneii hold- 
intf—Purchasers of ihc holdrmi — K.rvcution sale 
— No objection—Hcngal Act (VIU of ISO!/), 
sec. 27. 

Two fK'rsons of th > name of Nepal and (lopal 
owned an occiqiancy holding consisting of the 
dhsputed lands in this case. T^iese two persons 
had also a proprietary right in the mouza in 
which the.se lands were situated. In execution 
of a money decree* against these two yrersons, 
their occupancy-holding was brought to sale 
and was purchased by the Plaintiff. In the 
execution ca^e Nepal and (lopal did not take 
any objection that the jiroperty was not saleable 
and cxiuld not therefore be sold. They kept 
silent and the {iroperty was sold and purchas¬ 
ed by the IMaintiff in’ 1896. The occupancy- 
holdings were found not saleable by the 
custom of the locality in which the disputed 
lands were situated. 

D^endant No. 8 who was the purchaser of 
the proprietary .pharc of Nopal and Gopal con¬ 
tended that she was entitled to object to the 
sale to the Plaintiff on the ground that the pro¬ 
perty was not saleable. 

Held, that Defendant No. 8 was estopped from 


saying that the property was not saleable as her 
vendors did n(jt object to the sale in the exe¬ 
cution 2 )roceeding. 

That the suit brought within seven years from 
1901, when the Blaintili' was dis]) 0 Bsessed, was 
not barred by sec. 27 of the Bengal Act VITI 
of 1809 ; that section apjdicd only to^ case where 
dis|)OBS?ssion had been made by the whole body 
of landlords. 

Ptrojo Mohon Dc Sircar v. Sheik Denga (7 C. 
L. R. Ill) and Eishori Patuni v. Sharaf Patuni 
(S. A. .N(is. 1122, 1298 and 1299 of 1912 decided 
l.v Woodio.ffe -ind Coxe, .bJ., on the 19th August 
1914) foMowed. 

Babii Sasadhar Hog for the .\))pellanls. 

Dr. Sarat Chtaidcr Pasak and Habu Bepin 
Chundcr Bose for the Rcs})ondent. 

A. T. Af. Airfieal dismissed. 


(‘|\IL Ai’Pellatjc .IrRismcTiox. Before D. 
Cn.ATTHH.iiiH and Bfuchchokt, J J . Appeal 
FROM Appell-ATh Decrfe N(». 3.502 OP 1913. 
SHEIKH DAl'LATBDDTN, Plaintiff, 
Appellant r. DHANlRAAf CHUTIA, re- 
pie.-cnted by his guardian ad litem. ANI- 
RAAl (’HTTIA and ors.. Defendants, 
Re.'-pondents. Pith .Tanuary 191G. 

(Umtraet, by lunatic, if void — Lutialic, if 
liable to refund consideration money with com¬ 
pensation--Indian Contract Act (IX of lS72i, 
see. Ob—Specific Belief Act (I of IS77), secs. 38 
and 41. 

Blaill) iff-Appellant brought this suit out of 
which this a|)j)(‘al urf>se aganist Dhaniram, a 
lunatic, represnted by his guardian ad litem on 
the allegation that the latter had executed a 
deed in his favour conveying some lands and had 
received Us. 200 as the consideration money. 
Plaintiff presented the document for registra¬ 
tion but it was refused on the ground that the 
deed w as not properly drawn up. Plaintiff then 
asked the Defendant Dhaniram to execute a 
valid conveyance which the latter dec'ined to 
do. Plaintiff therefore brought the present suit 
to coinjiel Dhaniram to execute a valid convey¬ 
ance or in the alternative to compel him to re¬ 
fund the consideration money with compensa¬ 
tion. The defence w'as that Dhaniram was in¬ 
sane when he was made to execute the deed. 

Tlip Alnnsif held that Dhaniram was not Iji- 
sane at the time.of the .execution of the sale- 
deed and that Plaintiff had paid to Dhaniram 
Rs. 100 previously for land which had been 
mortgaged to him aiid paid Ha. 100 more on 
the day of sala j wd he Ranted a decree to the 
Plaintiff declaring iliat the aalerdepd ^#1 
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and direclc'd the land transferred by it be 
registered in the jjame of the Plaintiff. 

On appeal the Oistriet Judge held that 1)(^- 
fendant OJianirain was of iinsoiuul mind at the 
time of the areg/d sale and as siieh the tran¬ 
saction was wliolly void; an<l so Plaintiff was 
not entitl<‘(^lo any relief and lie Ihendore dis¬ 
missed the suit in iulo. 

It was eontendc'd in si'eond appeal that a 
contract by a lunalie was not void hnt voidable 
and srcondiji that under tlie provisions of sec. 
()5 of the Contract Act and s(‘es. ;!8 and tl of 
the Specific Ihh’ef Act as also on giMKn’al grounds 
of equity the Defendant \vas bound to ri fipal the 
conHidoialiiui money of Us. 'JOO. 

livid, that a contrael by a lunatic is void 
and as siadi s(‘c. (>5 of the (’oiitraet Act or sees. 
JS and 11 of the Speeiiie Uelief Act have no ap- 
pli(;ation to the fads of tin; eas(‘. 

Mohori llibi v. Dhnnnadas I. L. J{. 

30 Cal. 53d (P. C.) relied upon. 

livid also, thal a Coiul of l^cjiiity <-annot say 
that it is (‘(piitable to eonijiel a juTson to pay 
any moneys in respect of a tra.nsaction whicli 
against that [lerson the* legisl iturt' has deehn\Ml 
to he void and Inmce t]i(‘ Plainlilf v\as not en¬ 
titled to restitution evtm on general grounds of 
ecpiity. 

77n/r.vton v. Notiitufham Pvrnnnivfii Ihtild- 
imj Society, (r.)02) 1 Ch. 1 followed. 

lialni Probodh Chandra llai for the Appellant. 
Bahu lionvndrn Kumar Das for the Kes- 
j)ondent. 

11. C. S. Appeal dismissed. 


NOnCES. 

Tuansi-’kr ok casks to Patxa TFioii Cornr. 

1. It is inlcndcd to incIiKlo the I'ollowiiig 
cliiHse in tlio Letters J’iitont constituting the 
High Court of .huliciiture iit I’atnii, relating to 
the transfer of cases to that J-figh Court on its 
establishment : — 

“ Aiitl we do further ordain that the Jnrisdic- 
fioyi of the High Court of dudicfiluro at Fort 
\\'illiain in lleugal in any matter in which juris¬ 
diction is by these piesents given to the High 
Court ol -ludicature at I’atna shall cease from 
the date ol the )>ublication of thiise presents, 
u^1 that a'l proret'dings pending in the former 
Court on that date in reference to any such 
matter shall be transferiaal to the latter Court. 

Provided first that the High Court of Judi¬ 
cature at Fort William in Bengal shall continue 
to ex«mse jurisdiction— 

■1 ■ , - 


(tf) in all proceedings pending in that Court 
ou th(^ date of the publication of these jffesents 
in which any decree or order other than an order 
of an interlocutory nature has been passed or 
made by that Court or in which the validity 
of any such decree or order is directly in ques¬ 
tion, and 

“(6) in all proceedings not lu'ing proceedings 
referred to in jiaragraph (a) of this clause ))end- 
ing in lliat Court on tl)e dale of the puhlidation 
of these presents mider the Idth, l.'ith, 2‘dnd, 
•J;5nl, -.Mth. -ioth. -JOth, 27th, 2Hth, 2t)th, .‘12nd, 
•l.'lrd, ‘llth, .‘loth, e'auses of the Ijetlers Patent 
Ix-aring date at ^^'estluinsler 28th Decenibej 
in till' year ol our Lord 18()5 relating to thal 
Court, and 

“(<•) in all pri^'itlings inslitiited in tha 
Coinl on or afler me date of the publication o 
(liese [ii-escnts with reference to any decree o 
ordei- passed or made by tliat Court; providec 
seeondly tiiat if any question ari.'Cs as to whetlie 
any case is covi'red by the firal proviso to Ihi 
elaiee llie matter shall referred to the. Clue 
.liistiee of the High Court of .Judicature at For 
Willi'im in Bengal, and liis^ decision shall b 
final." 

2. Tl is the intention that the new Parn 
High Court will commence its sittings on th 
ls| March BUG. 

HiuhCouiit: "t By order. 

Calcutta, - IL M. VEITC'H. 

fJiid rehruary, Reyintra 
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P. L. Causley V. King-Emperor. 

and also the Government, which has pres¬ 
cribed the formalities to be observed in 
such sales. Ho must be taken to have 
known that the certificate was required 
for the identification of the purchaser and 
the weapons purchased. This purpose he 
deliberately defeated by his action in 
making out false certificates. His acts 
came directly within the definition of 
forgery as contained in secs. 403 and 404, 
I. r. C. The cases of Ue<jina v. Tnshack 
(V,* Quf’en-Kmprcss v. Dhumim Kazee 
(2) and Queen-ICmprrss v. /Ihbo.? AH (3), 
are in point, and suppo'^l^ic view which 
wc take in this case. The conviction 
must therefore be upheld. 

With regard to the sentence, we take 
into considi^ration the extreme youth of 
the Ap|>ellant. On the other hand the 
offence is a very serious one, and it has 
been aggravated in his case l)y the fact 
that, he lias dcs-lined to give any informa¬ 
tion r(>igarding the revolvers purchased by 
him or the u.'-e to which they have been 
jnit. We think, however, that he will 
be sufficiently punished if he be kept in 
jail for one year, that is to say, for 4 
months f)n each charge, and we reduce the 
term of imprisormient accordingly. 

Sentcytee reduced. 

(1) 1 Deo. C. C. R 492 (1849). 

(2) I. L. K. 9 Cal. 63 (1882). 

(8) I. L. R. 26 Cal. 6 2: a. c 1 0. W. N. 255 
(1897). 
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PRIVY COUNOIL. 


[Appeal from thf. Chief Court of 
Lower Burma.] 


Viscount Haldane. ' 
Lord Wrenrury. 

Sir John Edge. 

Mr. Ameer Ali. 

1915, 

Heard, 16 and 

17, November. 
Judgment, 

16, December. . 


The Bank of 
Bengal, Plaintiff, 
Appellant, 9 

V. 

B.AMANATHAN 
(Jh etty and ors., 
Defendants, 
Respondents. 


Principal and agent—Butineu of moneg-lendere 
and finaneiert — Agent's authority to guarantee ad- 
vanoes to constituents by others—Pledg.'ng security 
for principal—Construction of power — Necess'ity im- 
pltoatio7is arising from nature o business—Nature 
and extent of authority, practice among money¬ 
lenders, as evidence of—Benefit from the transaction, 
if essential—Onus. 


Where au agent of a firm carrying on a 
general money-lending hnsiness, who had 
e.r.prejis authority “ to borrow money from 
any bank or banks, firm or firms, person or 
pesons, either with or without pledge of 
securities for moneys advanced to various 
persons,"’ guaranteed a loan made to a 
constituent of the firm by a third party : 

Held, in a suit by the laiier against the 
firm, that the firm was bound by the act of 
the agent. 

That the authority of the agent to enter 
into the transaction teas to be found in 
the document itself by necessary implica¬ 
tion from the nature of the business, with 
the general management of which he was 
entrusted. 


Bry.vnt r. La Banque on Peuple (1) 
followed. 

That the authority to borrow implied m 
authority to pledge the credit of the firm 
for the purpose of obtaining or securing 
advances from others to constituents. 
Held, further, that if authority is estab- 
( 1 ) 
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Thk Bank of Bengal v. Eamanathan Chetty. 


lished, the mere fact that the principal did 
not receive any benefit does not rid him of 
his liabiUty. 

Appeal from a decree, dated the 2fith 
March 1914, of the Chief Court of Jjovver 
Bf’rma, (Ormond and Parlett, JJ.), Mhich 
reversed a decree of Kobinson, J., of the 
same Court. 

The facts of the case sufficiently ap|>ear 
from their Tjordships’ judgment. 'Phe 
case raised the question of an agent’s 
authority to stand as a guarantor for a cer¬ 
tain person, and thereby make his jirin- 
cipal liable for (he money. The trial 
Judge held that the principal was liable, 
but his judgment was reversed on ai)]>eal. 
Mr. Justice Ormond, in whose judgment 
Parlett. J., concurred, said as follows:— 

“ The agent therefore had a general 
authorily to cairy on the business of a 
Chetty banker and money-lender on behalf 
of his principal as the sole proprieloi' of 
the business and an express power to 
borrow' money and to endorse Promissorj' 
notes for the ])urposes of that business. 
H(( would not he authorised (without an 
express power to that effect), to enter into 
any transaction under which his princij)al 
incurred a liability, unless such tran¬ 
saction was a ne<.:essary incident in 
the carrying on of a Chetty banking and 
money-lending business. If the transac¬ 
tion entered into by the agent is, on the 
face of it, authorized by the iX)wer-of- 
attomey, the Bank need not look to the 
application .of the money by the agent; 
but if it is shown that the Bank had notice 
of the real nature of the transaction and 
such transaction is not within the scope of 
the agent’s authority, the princiiMil would 
not be liable. In this case the agent 
endorsed a promissory note in favour of 
the Bank in the name of his principal, and 
he has an express power to do so ; but 
at the same time he signed for his prin¬ 


cipal on a letter of guarantee in favour of 
the Bank on behalf of Hashim Ebrahim 
for the whole amount for which the pro¬ 
missory note was given. The Bank there¬ 
fore knew that none of the money was 
being taken by the agent as a loan to his 
principal. The agent was given certain 
8 |>ecificd or express powers, but th% do 
not include a powder to make his principal 
a surety for another’s loan; and they do 
not include a power to borrow money in 
his principal’s name for another, or to 
sign promissory notes for his principal 
jointly with ajj^^jbertprincipal. If he had 
been given sii^ a power as the last, an 
authority to guarantee the debt of another 
might well be inferjred :—because since he 
clearly has no ]x>wer to thrust a partner 
upon his principal;—if he had the jjower 
to sign ]>rouiissory notes for his principal 
jointly with another, the manifest effect 
of such a transaction would be that, as 
between the two makers of the note each 
is a surety for the other as to the amount 
taken by that other. The sole question 
then is—is it a necessary incident of the 
business to guarantee the loans of others? 
If such transactions are entered into for 
a commission, the business would not be 
so much a money-lending business as an 
insurance business. If such transactions 
are merely mutual accommodations, it 
must be shown that such mutual accom¬ 
modations are necessary. Loans can be 
rallied on security without sureties, and 
the, fact that the Presidency Banks Act 
requires two independent signatures for a 
loan on a promissory note, is not suffi¬ 
cient to show that such mutual accom¬ 
modations are necessary for the business. 
» • » ‘ • • 

“ Mr. Giles contends that inasmuch as 
the Presidency Banks Act requires the 
signatures of two persons (who are not 
partners) for a loan on a promissory note, 
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that the Defendant must have known from 
the cash credit account at the Bank of 
Bengal that other persons had stood 
guarantee for him and that therefore he 
must have assumed that his agent was 
standing guarantee for others, and that it 
is a normal feature to mutually guarantee, 
in Chotty banking business. It is not 
shown that the Defendant would know' of 
the cash credit account at the Bank of 
Bengal; and I do not think it is matlo out 
that* it is a necessary incident in a Chetly 
hanking and money-lendi ng In i.siness that* 
the Chetty must liect-UlBf guarantee 
another Chetty. It is certainly not made 
out in this case that it is ]iart of the Cludty 
business to stand guarantee, for othet's wIkj 
are not ^hetties. Powers-of-attorney 
must he construed strictly and Uides.s there 
is an exi)res8 power given to tlte agent to 
enter into cont^a5^ts of guarantee on behalf 
of others or to execute negdliable instru¬ 
ments jointly with others, it rests on the 
bank or other person lending the money to 
show' that the agent had in fact authority 
to enter into such a transaction.” 

Hence this appeal. 

Sir Erie lUchards, K. C., and Mr. Coil- 
man for the Appellant, submitted that the 
terms of the general j>owor-of-attoriioy in 
favour of the agent were very wide. The 
agent was to conduct his principal’s 
general money-lending business. He had 
express authority to borrow money for his 
firm presumably for lending money to his 
clients. The authority to borrow neces¬ 
sarily implied an authority to pledge the “ 
credit of his principal. The effect of the 
transaction in question was that instead of 
the agent receiving the money himself, 
and lending it to the firm’s client, he 
authorised the Appellant Bank on the 
pledge of the firm’s credit—-to advance 
money to the client. The Presidency 
Banks Act, XI of 1876, sec. 37, required 


the signatures of two persons, who are 
not partners, for a loan on a promissory 
note. The agent’s princi|>al must have 
knowm that money-lending firms in Ran¬ 
goon stood guarantee for one another, in 
ojxjning cash and credit accounts. ^ 

The Appellate Court had failed to appre? 
ciate the nature of the money-lending busi¬ 
ness of the Chetty firm in question. 

That business necessarily involved the 
transaction now' impeached by the Res¬ 
pondent. Even the Appellate Court had 
held that the agent had power to endorse 
the promissory note. The guarantee 
given by the agtmt amounted practically 
to the same. Nay, it was a little less, 
inasmuch as it cut dow n the liability of the 
principal. The Respondent did not pro¬ 
duce his books of account, and it ought to 
be presumed under sec. 114 of the Indian 
Evidence Act, that the books of account 
which were withheld by the Re.si)ondeTits 
would, if produced, have shew'n that the 
guaranteeing of loans and overdrafts was 
part of the firm’s business, and that the 
firm derived j)rofit therefrom. The 
guarantee in question w'as w ithin the scope 
of the agent’s authority, and the Respm- 
dents were liable therefor. 

Mr. Nctvbolt, K. C., and Mr. Sanders 
for the Respondents, submitted that the 
Respondents were not liable for the 
guai'antee. Chetty’s business was an 
ordinary money-lending business—to lend 
money on setmrity or interest. There was 
no suggestif)u that mutual accommodation 
W'as a part of the business of money- 
lending. The Appellants raised the plea 
of ratification, but that plea coqld only 
be on the assumption that the agent had 
no authority to enter into the transaction. 
Reference was made to Jacobs v. Morris 
( 2 ). ' 

1 

(2) [1901]' 1 tb. Ml; aifafinad oo appeal: 
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The {jeneral words used in the power-of- 
attorney did not authorise the agent to 
give the guarantee. These words were 
restricted by the object of the power. 
Powers-of-attomey should be construed 
strictly. Bryant <(’■ Co. v. La Banque 
0/1 Peuyle (1). Tlicre was nothing 
in the books of account which could 
have hcl|)ed tho Appellant, nor was it 
necessary to examine the agent. The 
onus lay on the .‘\p{)ellant to establish con¬ 
clusively that the execution of the 
guarantee was within the scope of the 
agent's authority. The agent coidd nut 
do anything not within the scop-e of the 
business on which he was ein])loyed. 
Itc Dowson and Jenkins' Coni rad Ci). 

Reference was made to the following 
authorities :—Ode v. Ness (4), Cooper v. 
Gibbons (5). 

Their Lordships’ Judomext was deli¬ 
vered by 

Mr. Ameer Ali. —This is an ajipeal from 
the Chief Court of Ijower Burmah, and 
the sole question for determination is 
whether the agent in Rangoon (d‘ the 
original Defendant to the action, Lutclui- 
manan Chetty, since deceased, now re¬ 
presented by the respondents, had autho¬ 
rity to enter into the transaction with the 
Plaintiff bank on the basis of which it 
seeks to enforce the present claim against 
the principal. 

Lutchunianan Chetty was a native of 
Madras, and ordinarily resided there. He 
belonged to the well-known Chetty 
monej'^-lending caste, and had a large arid 
apparently lucrative money-lending bu.«i- 
ness in Rangoon, which he carried on by 
agents, under the name and style of “ Ana 

(i) [isgs] A. O. 170, 177. 

(8) L1804] 2 Ch. 219. 

(4) 83 L. J. Oh. 156 (1841). 

(6; 8 Ownp. 883 U818„ 


Chetty. 

Roona Laina,” or shortly “A. R. L. 
Chetty.” Previous to 1904 he had tw’o 
liartners, but after the death of one and 
the retirement of the other in that year, 
ho was the sole owner of the business. 

By a pow'er-of-attornoy dahxi the 24th 
of October 1904, he apimintcd one Ramas- 
watnv Chetty, descfibe<l in the document 
as ‘‘at present of Rangram,” as his 
attorney under ‘‘ th(' style or firm of Ana 
‘‘ Rtjona l.-aina or A. H. Ij. Ramaswamy 
Chetty.” On the 15th of May 1905 
■Ramaswamy, by the |H>wer reserved to 
him in his 53j|j[;;(vint'hient, substituted in 
his place one Chockalingam Chetty ” as 
‘‘ the attorney and agent ” of the Defen¬ 
dant. And since his apirointment Cho¬ 
ckalingam admittedly has ifianagcd the 
entire money-lending bnsine.ss of the De¬ 
fendant's firm in Rangoon. 

The transaction which* forms the basis 
of the present claim was entered into in 
^lay 1908. It appears that about this 
time one Hassurn for Hashim) Ebrahim, 
with whom Chokalingun has previous 
dealings and who was evidently a consti¬ 
tuent of the firm, a)>plied to him for finan¬ 
cial assistance. He accedcid to the request, 
and the arrangement that was come to 
between them was in substance this, that 
Chockalingain should p'edge the firm’s 
credit with the Plaintiff bank to enable 
Ebrahim to have a cash credit account 
opi'ned in his name and obtain from the 
bank advances not exceeding in the 
aggregate Rs. 50,000 and that to secure 
the duo repayment of this amount with 
interest thereon he should execute a pro¬ 
missory note in favour of the Defendant’a 
firm which Chockalingam on his side 
should endorse over to the bank. 

It is to be observed in this connection 
that under the provisions of The Presi¬ 
dency Banks Act (XI of 1876), sec. 37, cl. 
(c), the Bank is precluded froim opening 
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cash credits on the security of any nego¬ 
tiable instrument of :— 

“ any individual or partnership firm . . *. 

which does not carry on it the several res¬ 
ponsibilities of at least two persons or firms 
unconnected with each other in general 
p!irtnershh>. ” 

It was in view of this provision of tho 
law, and the ])raoticu of the bank in con- 
forinity therewith, that the promissory 
note for Rs. .5(),()()0, bearing the usual 
bank rate of interest, was exectited on the 
23i’d Mav ItlUH, by Ebrahini in 
“A. It. Jj. Chocka litigani 
name under wlficl ;5|(CI!30!wuiant’s firm 
admittedly carried on business in Rangoon. 
This not(' was endors{‘d over by C'hocka- 
lingaru to the bank. Thus both Ebrahim 
and tl?e Chetty firm became severally 
liable on the note, one as the drawer, the 
other as the endorser, for advances to 
Ebrahiin o?i his cash credit account. 


understanding that the Bank shall be at 
liberty to take steps to enforce payment of 
tho sa:d Promissory Note at any time after 
notice in writing demanding payment thereof 
Iiosted to us at our usual or last known 
address and default being made in payment 
for three days after the posting of such 
notice.” ^ 

. Ebrahini appears 

derable sums of the cash credit 

account thus ot^jiiKb He was adjudicated 
ail insejj^ '■•s'tiortly after, and his a8.sets 
the official assignee. He himself 
^ said to have absctnided. 

Tl’.e Plaintiff bank thereupon called upon 
the Defendant to jiay the amount due from 
Ebrahini, and cn his failure to d'o so, 
brought the presmil action in the t’hief 
Court of Jjower Burniah in its Original 
('ivil ,luris<lictioii. The defence to the ac¬ 
tion in the main is the denial of authority 
on the )»art of Chockalingam to enter into 


,'\t tho same time and on the siime date 
Chockalingam gavi* to the Plaintiff’ bank 
a letter of guarantee on behalf of his firm. 
It statc.l the nature of the transaction and 
the character of the obligation undertaken 
by the Chetty firm in tliese terms :— 

“ In consideration of the Bank of Bengal 
having agreed at our request to grant to 
Hassum Ebrahim (who is hereinafter referred 
to as the Borrower) accommodation by way 
of Cash Credit to such an amount from time 
to time as the Bank in its discretion shall 
think proper upon condition that such Cash 
Credit shall to the extent of Rs. 50,000 and 
interest be secured by the Promissory Note 
hereinafter mentioned we the undersigned 
A. R. L. Chockalingam Chetty ({guarantor) 
have delivered to the Bank of Bengal a Pro¬ 
missory Note dated 2.‘lrd May 1908 for Rs. 
50,000 and interest payable on demand made 
by the said Borrower in favour of us and 
endorsed by us to the said Bank or order 
(the said Promissory Note being intended as 
a guarantee to the extent of Rs. 60,000 and 
interest of the balance from time to time 
due to the said Bank from the said Borrower 
on account of the said Cash Credit) on the 


the transaction .so as to hind the Defend¬ 
ant’s firm. 

The case was at first heard ('x parte, 
owing to the defaidt of the Defendant to 
enter apiicaranee, but the cx parie decree 
was set aside, and the suit came on for trial 
as a contentious cause on the 17th Janu- 
arv 191-2, before Orniorid, J., who framed 
tlie issues and took j>art of the evidence. 

It was heard subsequently by Robinson, 

.1. The Defendant, besides putting in the 
fK)wcr-of-attoriiey and the instrument sub¬ 
stituting (’’hockaliiigam in place of Rama'- 
swaiiiy, adduced no edivence; and Robin¬ 
son, J., held in substance that, although 
there was no express authority to the sbgent 
to enter into a transaction of this nature 
the Defendant subsequently ratified and 
wnfirmed the act, and was therefore 
clearly liable. He accordingly decreedi the 
I’laiiitiffs’ claim. The Appellate Court 
did not agree with this view. The learn^ • 
cd Judges further considered that if 
guaranteeing thf loans of others was to be 
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repfarded as “ a necessary incidtent of the 
business, it would not be so much a money- 
lending business as an insurance business.” 

They accordingly dismissed the suit. 

In their Lordships’ opinion this judg¬ 
ment (^innot Ix! supported. The learned 
h missed the real j)oint 
at issue, "'rtfdyxiks appear to have 
correctly apprchencWie character and 
extent of the powers evDe'’'«?i®<l h> the 
agent, or the nature of the bustixto eWAlilich 
he conducted andi managed on behali -of 
the -Defendant in Rangoon. 

Their J^ordships desire to refer shortly 
to the principal provisions of the })ower 
directly bearing on the question raised in 
the case. After setting out that he W'as 
formerly carrying on the business of 
” bankers and money-lenders in Rangoon” 
in co-partnership with two other persons, 
and that owing to the death of one partner 
and the retirement of the other, he was 
then “ solely carrying on the same busi¬ 
ness ” under the style of A. R. Jj. Chettty, 
and that he was desirous of appointing 
Ramaswamy Chetty as his attorney for 
the general management of his said busi¬ 
ness. the Defendant t'Lutchmanan Chetty) 
proceeds to state the duties with which 
he charges the agemt and the £x>werR he 
entrusts him with :— 

" To transact, conduct, and manage all and 
every or any of the affairs, concerns, matters, 
and things in which I, the said L. A. R. L. 
Lutchmanan Chetty, now am or hereafter 
may be in any wfse interested and concerned, 
and for that purpose to use or sign my name 
to all and every or any documents or docu¬ 
ment writings or writing whatsoever. To 
borrow money from any bank or banks, firm 
or firms, person or persons, either with or 
without pledge of securities for moneys ad¬ 
vanced to various persons.” 

The authority to borrow is given in ex¬ 
plicit and the broadest terms, ” either with 
or without pledge of the securities ” 


CHETTr. 

lodged with the agent by constituents for 
moneys advanced to them. 

The power then ^es on to declare :— 

To make draw sigin accept endorse nego¬ 
tiate and transfer all and every or any Bills 
of Exchange Promissory Notes Hundis 
Cheques Drafts Bills of Lading and all and 
every other negotiable securities whatsoever 
to which my signature or endorsement may 
be required or which my said attorney may 
in his absolute discretion think fit, to make 
draw sign accept endorse negotiate and trans- 
name and on my behalf.” 

the Dc- 

fcnd'int s J'. a gV.t'iKDJ money- 

lending busincs.s, i*iie course of which 
be financed both Chetties and non- 
C hetfies. The agent had express author¬ 
ity to borrow. For what purposta? To 
lend to others. It was an essential inci¬ 
dent of the bu.siness; and the authority to 
borrow iinjilicd an authority totpledge the 
credit of the firm for the purpose of obtain¬ 
ing or .securing advances from others to 
constituents. Tt was a matter of conve¬ 
nience that, instead of receiving the 
ruonev directly himself and lending it to 
the borrower, he authorised the lender, 
in this case the bank, on the pledge of the 
firm .s credit, to advance the money to the 
borrower. 

Applying to the jiower in the prestmt 
case the canon of construction laid 
down in Uryavt d Co. v. La Banque 
on Pruple (J), viz. — ‘‘that where an 
act iwrfporting to be done under a 
powor-of-attorney is challenged as being in 
exce-« of the authority conferred by the 
iKiwer, it is necessary to show that on a 
fair construction of the whole instrument 
the authority in question is to be found 
within the four comers of the instrument, 
either in express terms or by necessary 
implication,” their Lordships consider 
that the authority to enter into transac- 

(1) ri89»1 A. 0 170, 177. 
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tions of the nature in displS^te is to be fotfhd And their Ijordships will humbly advise 
in the document itself by necessary impli- His Majesty accordingly, 
cation from the nature of the business, Solicitors: Messrs. Arnould & Son for 
with the general management of which the Appellant. 

the agent was entrusted. Without such Solicitors : Messrs. Bramall and White 
authority it would hardly have been pO'> for the Respondents. 

Bible to carry on the business of a money- ^ ^ i 

lender and financier. 

It is <*lear from the facts proved in the 
case that for three years it was accepted, 
and business was transacted on the basis, 

" that the agent was invested with 
authority in that be half. 1« \, 

May 1905 and’ 

entered into twent 3 ’-threc identical tran¬ 
sactions without, so far as appears on the 
record, any question being raised that they 
were iff excess of his authority. Besides, 
there is evidence that among these 
Chetty money-lending firms it is the 
practice foF the agent to pledge the credit 
of the principal in this maimer. 

It was urged on behalf of the Defend¬ 
ant that it was not shown he had received 
apy benefit from the transaction in ques¬ 
tion. Their Ijordships think that if 
authority is established tho nu're fact 
that the principal did not receive any 
benefit does not rid him of his liability. 

But it is to be observed that the case of 
the Plaintiff bank was that the Defendant’s 
books of accounts wou'.d show receipt of 
couimission on the transaction. It called 
upon the Defendant to produce those 
books, which he failed to do; nor was 
Chockalingam called to support his allega¬ 
tion in respect of the non-receipt of com¬ 
mission. 

Their Lordships are of opinion that the 
decree of the Chief Coimt should be set 
a£de. and that of Robinson, J., should be 
restored. The Respondents must pay the 
costs of this appeal and of the appeal in the 
Chief Court. 


[CIVIL APPEL^^ JURISDIOTIOir.] 

Ap^f Original Civil 

Jurisdiction. 

No. 39 OF 1915. 

Lalljbb Mahomed, 
Defendant, Appellant, 

V. 

DaDABHAI JlVANJI 
Guzdab, Plaintiff, 
Respondent. 

Find%ng$ of foot, revor$al oon appeal — Broker- 
ag$ on wti/iin time hmit^ meaning 

Where the owner of an oil mill gave the 
following letter to a broker “ I agree to 
allow you to sell my mill at Rs. 40,000 
only. You will get brokerage 5 per cent. 
On the same when the mill will be sold 
through you. This condition is to be in 
force till a fortnight (J5 days) from date.” 

Held— That the broker would be entitled 
to the commission if he introduced to the 
seller a purchaser within 15 days who was 
ready and willing to purchase the mill for 
Rs. 40,000. 

Sanderson, C, J. — When the trial 
Judge has had to deal with confUet- 
iny verbal evidence on a question of fact 
and after seeing and hearing the witnesses 
has come to the conclusion that the truth 
lies on one side and not on the other, the 
Court of Appeal should not interfere un->‘ 
lc.ss it is clear that the Court below has 
come to a wropeg^ conclusion, which in 
this case, his hardship was not prepared 
to hold that ihp pi^rt below had. 
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WooDROFFB, J .—If after argument, advertised for sale in the Exchange 
the Court of Appeal has a conviction that Gazette. On the 13th June 1011, the 
the judgment under appeal is erroneous IXifendant gave jNfoses Judah a letter in 
it should not he affirmed and this is not the following terms and signed by the 
the less so because the judgment raised a Defendant. “ I agree to alloM- you ito sell 
questi^ of fact. juv above oil mill at ruf>ees forty thousand 

J., on review of author- only. You will got brokerage 5 per cent. 

Court was on the same when the mill will be sold 
entntled to rever^r^ findings of fact and through you. This condition to be in force 
allow an appeal if it was^i.^'^'^itieed that the till a fortnight (15 days) from date.” 
trial Judge came to an certain words which it 

Sion on the evidence, the burden lyfn^ agreed between the parties, were* . 

the Appellant to satisfy the Court tihat time that letter was written, 


the finding he assails is not supported by 
the evidence. 

- WooDROKFH and ]Mo()K1''1{.jkk, JJ., held 
on the evidence that the broker had not 
introduced a purchaser within the time 
limit of the agreement and was not entitled 
to recover brokerage thereunder. 

This was an appeal preferred by the De¬ 
fendant on the 17th Ylay 1915 against the 
judgment of IVIr. .Tustice Greaves, dated 
25th February 1915, jmssed in the exercise 
of Original Civil Jurisdiction. 

The material facts of the case fully aj)- 
pear from the judgments of the Court. 

Messrs. S. C. Mukerjee and S. K. Hay 
for the Appellant. 

Mr. Langford James for the Respon¬ 
dent. 

The Judgments of the Court were as 
follows : — 

Sanderson, C. J.—In this case the 
Plaintiff, as assignee, claims Rs. 2,000 
which is alleged to have been due by way 
of commissipn to Mose.s Judah who has 
, died since the suit was instituted. 

The Defendant being the owner of cer¬ 
tain oil mills was anxious to sell them. 
■^They were mortgaged to a Bank for 
Rs. 35,000, and at the end of May or the 
beginning of June 1911, the mills were 


in Guzrati;. 'hiTtranslation wa.s 
in the.'ie terms, ” (uHlie sale pnx’eeds being 
received in hand, brokerage will be paid.” 

The first question is as to the meaning 
of the letter. To my mind, the fheaning 
is pretty plain. In order to earn his 
brokerage Moses Judah was to introduce 
a i»urcha.ser who would bo willing to give 
Rs. 40,000. lie had the op])ortunity of 
introducing such a purchaser and thus 
qualifying for his brokerage, for 15 day.s 
only. 1 do not think that the letter means 
that the sale had to be completed w'ilftin 
15 day.s, but it was essential for Moses 
Judah, if he was to earn his commission, 
that ho was to introduce W’ithin 15 days 
a person who would Ix'. ready and willing 
to purchase for Rs. 40,000. In other 
Words, if ho did so introduce a purchaser, 
the mere fact .that the purchase was not 
completed until September would not 
deprive:'tho broker ofTiis commission. 

Now, there is no question as to the law 
which governs such a matter as this. In 
my judgment, it is correctly stated by Mr. 
Justice Greaves at the bottom of page 75 
of the pa|)er book. There he says, quot¬ 
ing from Lord Halsbury’s Laws of Eng¬ 
land, ” In order to entitle an agent to re¬ 
ceive his remuneration, he must have 
carried out that which he bargained to do 
or at any rate must have substantially^done 
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BO and all conditions imposed by the con-* instance, whe^e he says in cross-examina- 
tract must have been fulfilled.” tion ” Q. Do you say it was Judah who 

The’main question, therefore, in this introducedf you to Lalji Mahomed? A. 
case is whether Mr. Judah substantially true. Q. You wanted to pay 

carried out what he had bargained to do. 40,000. A. Yes, that is 

This is a question of fact mainly dei)en- ^ offered Rs. 35,000 and Ji|^ah 

dent upon the evidence of the witnesses. to come and see me 

The case was evidently tried with great scrape. S^^!lP*!WT8askea^^^ 

care, and the learned Judge reserved his i® *^^® scrape. A^^jp^^fhat could I 3*0, 

judgment. After due consideration he has ^ ^ *^® truth, it was 

accepted the evidence of Raluknath, the ''.^:e^»**^duced me to the Defend- 

purchaser, and rejected that of tho De- Judah through whom every 

fendant: and in a case such as settled in respect of this matter, 

the matter dci>eHds*t<^.^jj||f***?^!!l8!Stiiw^ Judah who got me into this 

the verbal evidence of tne**^’itnesses, in trouble. The trouble is this : I was made 
my judgment this Court ought not to agree to i>uy Rs. 40,000 for the 
interfere with the decision of the learned ^ want to buy it, but 

Judge 8ave*on very clear grounds; in other ^ udah persuaded me to take it. He 
words, unless it is clear that a miscarriage introduced me to the Defendant, press- 
of justice has taken place. The Judge who ^d to take it, and at last got me into 
tried the case has had the advantage, which trouble. That being so, the Plain- 

we have not had, of seeing and hearing the ® proved on one of the material 

witnesses—an advantage which in my points, namely, that it was through the 
experience it is almost im}X 3 ssib’.e to over- instrumentality of Moses Judah that the 
estimate. In this case I am not prepared purchase price, Rs. 40,000 was obtained, 
to say^hat the learned Judge ha.s decided *** there is nothing to show 

wrongly : on the contrary I think there is Moses Judah introduced the purchaser 

sufficient evidence to justify the decision T>«'*fi>rnied his part of the codtract 

at which he arrived. On the material within the specified time, 15 days. In my 
points he has accepted the evidence of judgment, if Batuknath s evidence is ac- 
Batuknath and rejected that of the De- cepted, as it was by the ledmed Judge, 
fendiant: and, in passing, I may say that i* through Moses Judah that he 

the comments made upon the evidence of persuaded to offer Rs. 40,000, there 

the Defendant by the learned Counsel for i® evidence that this must have been done 
the Plaintiff were nofiyithout justifica- vvithin the time limit, because we find 
tion. Batuknath’s evidence was to the ‘^^at on the 26th June. 13 dayfl from the 
effect that it was Moses Judah who in- *®**®^* Batuknath 

traduced him to the-Defendant, and his ^>^® ^5®^®“^®^* f<^pwmg 

evidence on one point is very significant: terms. As per our conversation wth your 
he says he did not want to pay more than Lalljee aiahomed, we intend to pur- ^ 
Rs. 36.000, but he was persuaded by Moses «^a®® above "nils together with the land 
Judah^o offer Rs. 40,000 which was the coPnect®<i it a* a cash pn<^ of 

price eventually agreed upon. Some of ®’®- 36,000 on the ..hAlowing condition.”- ^ 
the passages in his evidence are at pages Then he set out thej.coili^tion, The letter ^ 

36 and 87 of the paper book; as for obaed as “ the 
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payment is as follows -Rs. 10,000 in cash 
at the-time of sale. Rs. 30,000 to be paid 
after one year,” containing an offer, 
though it was ai) alternative offer, of 
Rs. 40,000, which he said he would never 
ha^ made but for the instrumentality bf 

®®®“ **^® 

^7rn ^ and such letter con- 

toins an offerei^^^s. 40,000. It is true 
that the payment of>C^^ to be deferred 
for one year, but that 
which with a slight variation 
was eventually accepted in August . 

sequently, Batuknath’s evidence having 
been accepted by the learned Judge, the 
performance of the contract by Moses 
Judah was within the time. 

1 am aware that the letters in the case 
provide matter for comment on Batuk¬ 
nath’s evidence, as for instance, the letter 
of the 25th of June refers to his having 
seen the advertisement in "the Exchange 
Gazette. This is a legitimate comment, 
but it is not conclusive that Moses Judah 
did not introduce the purchaser. The 
matter had been advertised and it is quite 
possible that it was Moses Judah who 
brought the advertisement to the attention 
of the purchaser in the first instance. 
Again, the receipt for Rs. 200 where the 
payment is stated to be ” brokerage 
is a legitimate subject of comment, but I 
think the learned Judge’s remarks on that 
transaction are not unreasonable, and in 
any event, as between vendor and pur¬ 
chaser, the use of the word ” btbkepige ” 
is quite unsditable, whatever the nature 
of the transaction was. The main reason, 
howevei;;^ which weighs with me is that 
, the learned Judge has had to deal vrith con¬ 

flicting verbal evidence on a question of 
fact: and after seeing and hearing the 
** witnesses he has come to the conclusion 
that the tiruth lies on the side of Batuk- 
fiUh and on the side of theJDefeftdant; 

' V ■ 


and in such a case, in my judgment, this 
Court should not inllerfere, unless it is 
clear that he has come to a wrong con¬ 
clusion. This I am not prepared to say. 

A further point has been raised, namely, 
that the Plaintiff in any event cannot re¬ 
cover more than the commission on the 
amount actually received by the< Defend¬ 
ant in cash. In my judgment, this is not 
correct. The brokerage was to be paid 
when the ‘ ‘ sale proceeds ’ ’ were receiv¬ 
ed. The purchase was completed o,.l^he 
September 1911, when th( pur- 
cha^r 'v in cash aid gave 

Hundis for RsVoU,(XX). I agree with the 
learned Judge that the words in Guzrati 
added to the letter of the 13th June 1911 
do not mean that the commission was only 
to be payable if and when the whole 
Rs. 40,000 were received in cash; ahd, if 
the Defendant chose to agree vrith the 
purchaser that the “sale proceeds ” should 
be partly cash and partly Hundis, I do 
not think that can affect the Plaintiff’s 
right to commission. 

In my judgment this appeal shqpld be 
dismissed. 

WooDROFPE, J.—The Plaintiffs as the 
assignees of one Judah sue to recover 
commission alleged to be due to him under 
a written agreement, dated 13th June 19H, 
for having effected through his agency the 
sale of certain oil mills. It must be shewn 
that the conditions of the contract have 
be^l complied with. The onus of prov¬ 
ing ihis is on the Plaintiffs. This is of 
importance in the present case for in re¬ 
gard to the particular question on which I 
mainly rest my judgment, viz., vsrhsther 
it has been shewn that Judah obtained 
the purchaser within fifteen days eff and 
in terms of the agreement, it htli beSn 
argued by Mr. Langford James lor the 
Appellant that this was not at iscrans hi tlbe 
lower Court. There is no finding ^ this 
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carticulw I‘ ™ however not him to write to the Deten^t or not. He 

neoeesKT tfput thU epeoffleally in ieene wee e«ain asked 

sinoe the onus ol proving all facts neces- examination and he replied that he *d nrt 
sary to establish the claim was on the remember the &te nor even the mon th 
Plaintiffs and the Defendant put in issue 
the all^ation that the purchase was 
effected, by Judah in terms of the agree¬ 
ment according to the conditions of which 
alone he was entitled to a commission. 

Several questions arise upon the con¬ 
struction of the agreement. It has been 
argued for the Kespondent that i^ij 
sufficient if a purcjiase^ m r ' ' ‘ 
in fiftegfi-'aays'ev^’iri 


it was 



ial purchase 


when Judah spoke to him about this letter 
and that he could not say whether itjwas 
before or after this letter that 
to him. Had it been^tj- 
due to Judah’s inte’ 
letter was 

DossibV' ^ 

^y-’-“jjjj£^^*fhe witness could have for- 

it. His answer must have |^en in 

that case that he must have seen Judah 

first for before seeing him he had» known 


was completed later. This the Appellant nothing of the Defendant or of his pro- 


denies contending that commission was 
payable qnly in the event of the transac¬ 
tion being completed (which it was not) 
within fifteen days; and nextly that 
brokerage wjjs only payable on the sale- 
proceeds being received in cash (which 
was not the case) W'ithin this period. 

The Appellant’s contention is not with¬ 
out force on both these grounds but it 
is 1 ^ necessary to go into this matter for 
whatever be the true construction of the 
document on these points it is clear and 
is indeed conceded that whenever or in 
what way the sale was concluded the 
purchaser at such sale must have been 
secured by the broker within fifteen 
days of the agreement: Now the agree¬ 
ment was dated the 13th June 1011 and 


petty. He will not commit himself to this 
and I think for the reason that he had- not 
then seen Judah but had learnt about the 
property through an advertisement in the 
Exchange Gazette. This is indicated by 
the words in the letter of the 25th, “1 see 
in the Exchange Givzette that you are 
going to sell.” The purchaser also in his 
evidence says ‘ ‘ 1 saw the Exchange 
Gazette and then I wrote .that letter,” not 
that he had seen Judah meanwhile or at 
all. Though the omission of Judab’s 
name from the letter may not be concitt* 
sive it is certainly evidence against the 
Plaintiffs for a reference to the broker 
through whom it is suggested that the pur¬ 
chaser came to know of the property might 
have been expected. There is no specific 


admittedly tfie first proved date at which evidence that Judah secured the purchaser 
vendor and purchaser were in communi Kotviroon t.iio n.nd or the con&u- 


cation was the 26th June when twelve 
days under the agreement had already run 
by. 

It must be shewn then that within the 
remaining three days Judah found the 
. pitmbaser. Has this been shewn? In 
>; cross-examination the purchaser was asked 
. 'whether his letter of the 25th June was 
, »before or after bis introduG^km to. 

’^e as4 ii^e4 


between the 26th and 28th or the oonc-U* 
sion of the period allowed to him. .There 
is some general evidence that he ihtrodijiced 
the purchaser which in apy.wwe is eqstoely 
accurate if the first oomKhunie^qp pf the 
25th to which 1 have JT^Wred Was without 
his intervention, ei^dence, however 

is not such as aebept. Doubtless, 

l^t wei^ must 
of the leached 


in a case of this 
be attached tp; 
7udge 'mM 
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present instance, we have no finding on 
the specific point and the uncorroborated 
evidence of the purchaser on which the 
learned Judge has relied is, upon the most 
favourable view, consistent with the fact 
of iporic done after the limited period and 
in conflict with and un- 
* documentary evidence 

in the case arid ^ ^ derived 

therefrom. As stat^ij^^letter of 
the 25th indicates that it wuo^ 
ment which first put the parties 
miinication. There is no mention of 
Judah‘as broker in any of the letters until 
we get to the letter of 16th November 1911 
which is of doubtful admissibility against 
the Appellant. But on the merits the 
letter comes too late to be of value and is 
open to the suspicion that evidence was 
then being made for the c’aim by Judah 
which followed it in January. 

It is remarkable also that there is no 
letter or other document by the broker 
which establishes his claim. Had he 
earned his commission in terms of the 
agreement I think he would have been 
careful to put it on record. The solicitor 
Mr. E. O. Moses w^ho acted in tho sale us 
attorney for the vendor states that he 
never heard that Judah was the broker in 
the transaction. The purchaser also in his 
evidence says he never mentioned the 
matter to any one. Finally, there is evi¬ 
dence that the purchaser Batuknath took 
a commission of ^ per cent, on the entire 
8ale-)»’oceede of Bs. 40,000 on tih* ground 
that there had been no bredeer in the sale. 
He furtheo* granted a receipt for the same 
in which express reference is made to 
“ Amount of brokerage.” The purchaser 
knows some English and though , naked to 
give an explanation of this drctmurtance 
was unable to do so. Mr. Jnstice Greaves 
. ^ this was a rebate, ah expla- 
licb the witness himtolf hftS not 



ventured to give. But, assuming that it 
was, the point is that it was allowed 
because no broker had been employed. If 
so, then this directly contradicts^ the 
purchaser.witness when, he says that 
Judah was to his knowied|^;^itoe broker. 
Nor is it likely t^^ the Defen<tont )yould 
have agreed to make a further j^yment 
for ‘ ‘ brokerage ” if he was already in¬ 
debted for considerable brokerage to Judah. 
For these reasons, I would allow this ap¬ 
peal. It is possible that what may have 
t^ t the Defendant advertis¬ 
ed his coming 

in this way to know of it got the tfgree’- 
ment of agency from the Defendant. 
After that, and independently of Judah, 
the purchaser learnt from the Gazette that 
the ‘property was for sale and entulFed into 
communication with the vendor. Judah, 
who may have hoard of this—may, some¬ 
time between June and August (for it is to 
be observed that the sale was not conclud¬ 
ed till the latter date) have pressed the 
purchaser to buy in the hopes of putting 
forward a claim for commission.''^' But 
this would not be sufficient. It is, how¬ 
ever, not necessary for me to hold anything 
more than that the Plaintiff^ have not 
established that Judah earned bis commis¬ 
sion within the terms of the agreement, 
and, I would, therefore, decree this appeal 
with costs and dismiss this suit with costs. 

J s regards the question whether we 
ild interfere in appeal with questions 
of fact, I will only say this that if after 
argument title Court has a ooriviotion t&at 
the judgment under appeal is eirpnitoris it 
should not be affiimied and this is nbt 
less so because the judgment toiled a ques¬ 
tion *of fact. The mode in 
conviction is brought about m ^matters ofi 
law apfd is . a queStic^ Into wblcil 

not entoar, it :being dpe^i^ to. 
csise 
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pellant has shown circumstances under 
''■which the judgment under appeal should 
be reyersed. 

Mookbbjbb, J.—This is an appeal by 
the Defendant in an action by an agent 
against his pa’incipal for recovery of com¬ 
mission. TLe Defendant employed' the 
Plaintiff to sell his oil mill; the agreement 
was made on the 13th June 1911, and was 
embodied in a letter in the following 
tprms : I agree to allow you to sell my 
above oil mill at Ks. 40,000 oiil 
will get brokejrage,6 p yjtf w i^ir^qwrfB'^me. 
when the mill will 1^fl9Cffd"ttrough you; 

“this condition in force till fortnight (l-'J 
days) from this date.” There was a post- 
cript to effect that ” on the sale-pro¬ 
ceeds being received in hand brokerage 
wi’.l be paid.” On the ‘25th June 1911, 
one. Batukna,(b Boodhnath wrote to the 
Defendant: “I see in the Exchange 
Gazette that you (arc) going to sell your 
oil mill at Narikeldanga. I went thrice 
to your office, but unfortunately covdd 
not find you there. I shall, however, call 
at your oil mill to-morrow, with an expert 
Engineer’s opinion, and will give you offer 
for the same. I may buy for myself or 
sell to my friepds.” On the next day, 
the intending purchaser again wrote to the 
Defendant. The letter referred to a con¬ 
versation which the writer had with the 
Defendant and contained two alternative 
offers, The first alternative was the pur- 
i^ase of the mill for Bs. 35,000 cash, 

Bs. 1,000 to be deposited thereout as 
earnest money , and the balance to be paid 
after one month, if on facial working mean- 
wiule, the mill' turned out to be 
factory. The second slteteative weg ,tiie 
'of the mill on payment ;^ 

after one year,'..that/t^ 


the seller expected, namely, Bs. 40,000 m 
cash. What followed does not transpire 
from the correspondence, but we find! that 
on the 8th August 1911, the purchaser 
wrote to the Defendant and confirmed an 
arrangement made on the day previdBa for 
the sale of the mill fm 
Bs. 10,000 to be paid^^^gash on regis¬ 
tration of the Bs. 90,000. by 

a Hundi pj^"’^|^Cne year after that date, 
aniJ^ihi^i^fSce of Es. 10,000 by another 



payable 18 months after the date of 
the registration of the conveyance. On 
the 16th November 1911, nearly two 
months after the sale had been completed 
on the 27th September, the purchaser is 
said to have written a letter to the Plain¬ 
tiff and authorised him to negotiate for the 
a] 2 puintment of managing agents of the 
mill, which ia described as ” purchased 
through you.” On the 26th January 
1912, the Solicitors of the Plaintiff wrote 
to the Defendant and demanded imme¬ 
diate payment of Bs. 2,000 as brokerage 
due on the sale of the mill, which was 
alleged to have been effected through tlisilc 
client. The Solicitor of the Defendtuil 
promptly replied on the next day. He 
pointed out that the letter of authority df 
the 13th June 1911 was limited to 15 
days from the date thereof. He asserted 
that the Plaintiff had failed ta secure a 
purchaser within the prescribed time said 
that the mill hud been sold without Shy 
concern with him; and he added ^at 
seller bad already paid brd)^eriiilS[e dxt 
transaction. This referred M ja 
of Bs. 200 by the Ddfdttdall|^!t6'1^^ 
(diaser. who had 
^ |or as paid bn 
I^ntiff 

'Ab-' 


tbe.l3tb Jcne 
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unfounded. Mr. Justice Greaves has held 
on the evidence that the sale was effected 
tfarou/^h the instrumentality of the Plain¬ 
tiff and has decreed the suit. On the pre- 
■ Defendant has contended 

is not suiy^ by the 
* and that even if 

cient to Justify the * 

It is an elementary prin^ip!* 
an afi^ent has been appointed for 
term, the expiration of the term puts a^ 
end to the agency, whether the purpose of 
the agency has been accomplished or not; 
consequently, where an agency for sale 
has expired by express limitation, a subse¬ 
quent execution thereof is invalid, unless 
the term has been extended. It is thus 
plain that the Plaintiff could be entitled 
to the commission, only if he found a 
purchaser on or before the 28th June 1911. 

I do not hold that the Plaintiff was bound 
to complete the transaction within this 
period! in my view of the contract, the 
Plaintiff would be entitled to the commis¬ 
sion. if, within the time prescribed, he 
produced a person able, ready and willing 
to enter into the transaction with the De¬ 
fendant on the terms prescribed by the 
latter, and the Plaintiff must within that 
period notify his principal that he had 
secured such a person. It is also indisput¬ 
able, I think, that the burden lies upon 
the Plaintiff to establish that he has earn¬ 
ed the comipission he daims. XI these 
principles are borne in mind, there is no 
escape from the conclusion that the Plain¬ 
tiff cannot be awarded a decree, merely on 
the finding that the sale was effected 
through his instrumentali^. If the case 
wwe before a jury, the Court would have 
to ini^rad tl^t to find a verdict for 
PlaiailBl,. ^y must fifid that plaintiff pro- 
eUl^ a pUSwbasssr, able and' willing to buy 
9 )^ ^ teifiai stated in the writing, that 


cvoL. aac, 
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he notified Defendant of the fact and that 
this was done within the 16 days pres¬ 
cribed'. The vital question, consequently, 
is, did the Plaintiff bring the purchaser to 
the Defendant on or-before the 28th 
June 191] ? There, is no trace in the cor¬ 
respondence already summarised that he 
had done so. The first letter of the pur¬ 
chaser to the Defendant mentions that he 
had learnt from the Exchange Gazette 
about the proposed sale of the mill. This, 
is not conclusive proof that he 
had on or before the 

25th June; But^^re is iio Sp 5 f.Qific evi¬ 
dence u).)on which I can act that the two 
had met before that date. The letter of 
the 26th June also, taken by U^self, does 
not assist the Plaintiff. No doubt, it re¬ 
cites a conversation between the Defend¬ 
ant and the purchaser but it does not 
show that the Plaintiff was present at 
that interview. I do not overlook that 
the purchaser asserts that he was intro¬ 
duced to the Defendant by the broker, and 
his version has been accepted as true by 
Mr. Justice Greaves; but this does not 
carry matters far enough. The purchaser 
could not pledge his oath that his first 
letter was written after^the broker had 
informed him of the pro})OBed‘ sale of the 
mill. I am not unmindful that the pur¬ 
chaser assents that he first offered 
Es. 36,000 and that the broker Judah 
used'I to como and see him often and^ ^ 
got him into the scrape, that is, indugaA 
him to pay Bs. 40,000. This statement, 
even if accepted and taken along with, the 
letter of the 26th June, does not pdnclu- 
sively ^afove that Judah introduced the 
purchaser to the Defendant on or ^ore 
the 26th. There can be no disln^ if 
such introduction did not take place on cr 
before the S^tfa June, the eridefice does 
not show that it was broe|bI 
on the 27th or .^b l indtedi 




.VoL, XX.3 


THB GALGUTTA WEBELY NOTES. 


348 


Lalubb Mahomed v. Dadabhai Jivanji Guzdab. 


evidence is entirely silent with regard to 
these two dates. 

Mr. Langford James, in the course Of 
his able argument for the Befspondent) 
properly emphasised the fact that Mr. Jus¬ 
tice Greaves, who had the opportunity to 
see the witnesses, which we have not, has 
believed the purchaser in preference to the 
Defendant; and' he has argued that in a 
case of this descri]>tion, where there is a 
conflict of oral testimony, the Court of 
Appeal should not reverse th(‘ finding of 
the primary Court. This contention raia^ ^J 
a question of cot)Hid,a^aku.^{AiM^^^ 
to the duty ajvd luriMnla^of a Court of 
Appeal in .this country. As was stated 
by White, J., in Protab Ghaudra v. 
Ernprpta^ tl) and by Trevelyan, J., in 
Milan Khan v. Sagai Bepan (2), the sound 
lyne to apply in trying an ap|x^al in a civil 
.'case is that 4he t''ourt must be convinced, 
before reversing u finding ol lact by a 
lower Court that the finding is vi rong; in 
other words, the burden lies upon the Ap¬ 
pel I'lnt to satisfy the Court that the find¬ 
ing he assails is not 8U}>porte(l by the evi¬ 
dence oil the record ; Wise v. Sunduloon- 
ne$sa (3), Tayubunisaa Bibi v. Shatn 
Kishorc (4), Hhitabdce v. Molamdee (>5), 
(xopeenath v. liuddhumunt (6), Aimnd v. 
Rutneswar (7), Nobtu v. Bunqo (8), 
Hoyniabutty v. Srikrishen (9) and 
Munsoob V. Ali Meah (JO). When such 
evidence consists entirely or e\on principal¬ 
ly of the oral testimony of witnesses, the 
Appellant is at a special disadvantage. 


(1) It c. L. R. 25 (1»S). 

(5) I. L. R. 2S Cat. S47 (Ifl'6). 

(«) 11 M. I. A 177, 181 (1887» 

(4) 16 W. R. S28: a 0, 7 I). L. R 631 (1871) 

(6) 86 W. 11 SO (1876). 

(8, 86 W. R. 86 (1876). 

(7) 86 W. B. 60 (1876). 

(6) 86 W. B. 888 (1876). 

(8) U W. 8.68(1870). 

(10) 17 W. 8. W# (1878). 


Befsrence may in this etJUnoctidn bo made 
to the hbservation of liord Collins in 
Shunmugaroya Mildalidr v. Manikka 
Mudaltar (11): “no doubt, it is always 
difficult for Judges who have not seen and 
hoard the witnesses to refuse to adopt the 
conclusions of fact of those who hayS but 
that difficulty is greatly^ 
the Judge who hear d t^ ^^has formed the 
opinion, not onlw^Aiheir inferences are 
unsound ^or ^;;^J5*Dalance of probg.bility 
^^TndJ^uw^story, but they are not wit- 
of truth.’’ The reasons for this 
rule of practice are too obvious to require 
elucidation. But it is worthy of note that 
Lord Collins refers with approval to the 
judgment delivered by Lindley, M. B., in 
the Court of Appeal in the case of Coghlan 
V. Cumberland (12), which sets out the 
limitations of the rule : “ even where the 
appeal turns on a question of fact, the 
Court of Appeal has to bear in mind that 
its duty is to re-hear the case, and the 
Court must reconsider the materials before 
the Judge, with such other materials as 
it may have decided to admit. The Court 
must then make up its own mind, not dis¬ 
regarding the judgment annealed from, 
but carefu'ly weighing and considering it; 
and not shrinking from overruling it, if, 
on full consideration, the Court comes to 
the conclusion that the judgment is wrong. 
When, as often happens, much turns on 
the relative credibility of witnesses who 
have been examined and cross-examined 
before the Judge, the Court is sensible of 
the gi'eat advantage he had in seeing and 
hearing them. It is often very difficult 
to estimate correctly the iMative 
bility of witnesses from written deporii- 
tions; and when the qqestion Oi^^aea whiob 
witness is tot be beUeved tatfier'^than 

48f fl8«|)r 
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another,' and that question turns on 
manner and demeanour, the Court of Ap- 
peid always is and must be guided by the 
impression made on the Judge who saw 
the witnesses. But there may obviously 
be other circumstances, quite apart from 
^naanftjj^nd demeanour, which may show 

is credible or not; 
and these circiiL^^'aaces may warrant the 
Court in differing 1rSJ‘'‘^he Judge even on 
a question of fact turning 
<rf witnesses whom the Coufl ’Wt 

Been.” In the case in which tiAuaif 
observations were made, the Court of A}v 
peal (Lindley, M. E., Kigby, L. J., and 
Collins. L. J.), allowed the appeal, 
although the appeal t\umed on a question 
of fact. It is obviously impossible to 
frame a formula to define the impression 
which must be produced on the minds of 
the Judges of the Court of Appeal, so that 
they may not shrink, in the words of 
Lindley, M. R., from overruling the judg¬ 
ment of the trial Court; and the cases in 
the books employ various expressions 
which are really of little assistance, such 
as that the judgment is ‘ clearly wrong ’ 

{ Khoorshedjee v. Mehrtoanjee (13)], that 
the decision is ' irresistibly erroneous ’ 
[Gray v. Turnbull (14) followed in Pandu- 
ranq v. Anant (15) and in Bai Qulahhai 
V. Shri Datgarji (16)], that ‘ a Court of 
Appeal ought never to reverse the judg¬ 
ment of an inferior Court unless quite 
confident that the judgment given in the 
Court below is wrong ’ fBandon v. 
Becher (17)] followed in Yemuna Bai v. 
Balshet (18)], that the Court will not re¬ 
verse the decision ‘ except in cases of 

(II) 1 M. I. A. 481, 448 (1817*. 

(14) It. R 8 H. L. Se. I) (1870). 

(18) 6 Boa. UR 156 f Ml). 

(15) I BfWI. U R MS (1M7). 

(If) f Ot. * V. 471, 111 (ISIS), 

111) llO«.UR0S4f1MD. 
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extreme and overwhelming pressure ’ 
[The Julia (19); The Alice (20)], that 
‘ a Court of Appeal will hesitate long 
before it disturbs the findings of a trial 
Judge based on verbal testimony’ [Khoo 
Sit V. Lim Thean (23)], or that the find¬ 
ing ‘ is so clearly against the weight of 
the testimony as to amount to a manifest 
defeat of pistice’ [The Gairloch (22)]. We 
may also bear in mind the observatiop of 
Lord Chelmsford in Tayammaul v. 
Saahachalla (23); “the advantage the 
of the J’rimary Coiurt possesses in 
torflilijg^v 'i^^^i^ypunion of the credit due 
to the witne8&<^"fi^ffl filot yC iwUeye the Court 
of Appeal from the duty of tKv examining 
the whole evidence and forming C hfor itself 
an opinion ufion the whole caseielt,” To 
the same effect are the observation.it s of 
Baggallay, J. A., in The Glaniitbanta (24n<l<). 
Indeed, if the conclusion pf the trial ^ 
Court in a case of conflict of oral testimony 
were held practically unassailable, that 
Couit would in essence be constituted the 
final Court on questions of fact. But the 
parties to the cause, arc entitled, as well 
on questions of fact as on questions of law, 
to demand the decision ot the Court of 
A])|)eal, though, as James, L. J., said in 
Btgsby v. Dickinson (26), “if we are to 
accept as final the decision of the Court 
of first instance in every case where there 
is a conflict of evidence, our labours would 
be very much lightened.” The matter is 
obviodaly simpler where the conclusion is 
merely an inference of fact [Lord Bloioh* 
burn in Smith v. Chadwick (26)] or where 
the evidence whereon the decision of the 

(IS) 14 Moo. .0. 810 «I860). 

(20) L. B. 8 P. r. 84811868). 

(21) [1018] A. a 838. 

(88) (1808] 11. R 1,18. 

(88) 10 K. I. A. 488, 488 1888). 

(84) 1 P.O. 888,888 41876*. 

(88) 4 0)^D.84,88CI<76}. 

(M) 8 A 0.187,184 (1884.. 
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trial J.udge is based, has been taken on charan v. Kshetramani ( 86 ), Khoo Sit v. 
Commission fLord Collins in Imdad v. Lien Thean ( 21 ) and Nawab Shah Ara 
Pateswan (27)]. But, even in other Begam Nanhi Begam {Biy]. We may 
cases, it is undoubtedly the duty of the also bear in mind the fact that although 
Court of Appeal to weigh conflicting evi- as an ordinary rule the Judicial Committee 
dence and to draw its own inferences and 
conclusions, though it should always bear 
in mind that it has neither seen nor heard 
the witnesses and should make due allow¬ 
ance in this respect. Cases are by no 


does not interfere with concurrent 
ments of the Courts 

of fact, instances are b^#*^^^i^n 8 rare 
where their Lordshi^/|pl(^ examined the 
whole evidence for themselves an 

means rare where an Indian Appellate opinion oc^^jV^^tire case and reversed the 
Court has reversed the decision of the decision of the two Courts in 

Primary Court based on conflicting^-jWgJ^ri^^ a question of fact. Itungama v. 
testimony and the conji| «r"g ; 7 j^^ Atchama (38), Huradhun v. Muthoranath 
pellate Court has been uffimately affirmed ( 39 ), Mudhoo Soodan v. Swoop Chandra 

(40), Tayammaul v. Sashachalla (23), 
Guthrie v. Abool Mozuffar (41), Lekhraj 
Roy V. Mahatab Chand (42), Hay v. 
Gorden (43), Venkatesioara v. Shekhari 
Varnui (4-4), Munitaz Ahm<rd v. Zubaida 


by the Judicial Committee. Hashmohini v. 
Umesh Chandra (28), Gangamoyi v. Trai- 
lukhyanath (29), Bulli Kunwar v. Bhagi- 
rathi (30), Chotcy Namyan v. Ratan Kocr 

(31) , Secretary oj State v. 7. G. S. N. Co. 

(32) 


and Jeoial M'ahto v. Loknarayan jan ( 45 ) and Bishunchand v. Bijoy Singh 


(33). I am not unmindful that there 
are other instances where the Judicial 
Committee has reversed the decision 
of the local Appellate Court and I’es- 
tored the decree of the trial Judge; but 
that has been done because their Lordships 
were satisfied, upon a scrutiny of the entire 
evidence, that the view of the latter was 
more consistent therewith than that of the 
former fHomcseiiandra v. Rajanikanta 
(84), Sajid Ali v. Ibad Ali (35), Syama- 


(27) 14 a W. N. 142: 0 12 Bom. L R. 412 

11210 N 

(28) L. R. 261. A. 102 : B. o. T. L. R. 25 CkU 


824j 2 r. W. N. 821 (1898). 


L. J. 


(2)) I. L. R. 88 Ool. 687: B 0 8 0. 

849 : 10 a W. N. 692 (1906). 

(80) 0 C. W. N. 649 (1906). 

(SI) I. L. R. 22 CbI. 519 (1894). 

(82) L L. R. 88 CbI. 967: 8. o 14 0. W. {T, 
184 (1909). 

(88) Unreportad. DtotdBd 1^ P. 0«, dated 
aStd Jamwry 1018. 

(84) 1.1. B. 21 ObU 1 (186S,. 

(to) t U R. 98 ObI 1: I. 0. L R. 881, A, lU 


(46), It is not necessary for the present 
purpose to consider whether any general 
principle is deducible from the expressions 
used by their Lordships as to the circum¬ 
stances under which they will depart from, 
the rule ordinarily observed by them, such 
as ‘ that the very clearest proof is shown, 
that the decision i.s erroneous,’ that ‘ the- 
Board is clearly satisfied that there has 
been miscarriage in the appreciation of 

(21) [1212] A. C. 228. 

(86) L. R. 271. A. 10: B. o. 1. L. R. 17 ObI. 681 
4 C. W. N. 601 (1899). 

(871 11 0. W. K. 180 (1906). 

(88) 4 H. I. A. 1 (1846). 

(39) 4 M. I. A. 414(1849). 

(40) 4 H. I. A. 481 (1849). 

(281 10 H. L A. 422, iM (1881); . 

(41) 14 U. I. A.88(18)r|). 

(42) 14 H. I. A. 898 Ototh 

(48) L. R ](. A. Sap. Yol. 106: 2' oi, 40 B. L 
R.80I(187J1^.'.;.\.',_:' 

(44) li. R. 8 f. Xii' S. S''VBdt< 

884,()88^',;V',i,'o);,^'; 'V' ■ ■ ^ 1 ,1-. 

(46) u B. w u ;ii *».’, 

(46) 
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evidence, that' it is manifestly clear from would have made a present of this sum to 
the probabilities that the CJourt below was the purchaser, if he had really to pay 
wm np f/ that Ithe case is very extra- Es. 2,000 to the. Plaintiff as broker, 
ordinary,’ that * a strong case must be There is the further significant fwt that 
made out before the Board would re- the claim for brokerage was not put for- 
con#iend reversal, that ‘ it must very ward till the 26th January 1912, though, 
that the conclusion is very if the Plaintiff is to be believed^ he had 
plainly efrotie^^jj^ • there has been earned it before the 26th June 1911 and 
some miscarriage of a presump- the sale had been actually completed on 

tion to which too mucg^j^^;^t was given,’ the 27th September 1911. Finally, the* 
that ‘ very definite and case for the Plaintiff is certainly not im- 

must be assigned for interference®*^;^-nroved by the letter alleged to have been 
there is so strong a preponderance dt the 15th November 1911, 

estimony that the Board can confidently which appearance of an 

:>ronounce the decision to be wrong,’ and attempt to create eviden?S>is:^for future use. 

After the most careful and ffl^inxious con- 


>ther expressions of like import. But it 
s obvious that if reversal of concurrent 
indings of fact is permissible, the Court 
}f first appeal should not be deemed fetter- 
id to a larger extent. 

In the present case, as I have already 
stated, the finding that the sale was effect¬ 
ed through the instrumentality of the 
Plaintiff does not justify a decree in his 
favour. The purchaser does not make 
an explicit statement that the Plaintiff 
introduced him to the Defendant on or 
before the 28th June 1911; but even if 
lAiis much be deemed to be implied in 
his statements, I cannot accept his testi¬ 
mony. The correspondence does not show 
any trace of the presence of Judah in the 
negotiations; one would have expected 
some mention of his name in the first or 
the second,letter. It is also r^arkable 
that no written communicatiOxi ai^>ears 
to have passed between the Plaintiff and 
the Defendant, although the PlcunBff had 
taken the precaution to accept the agency 
by a written instrument. There is farther 
the unexplained fact that the ponehaser 
leceived Bs. 200 as brokerage, he cannot 
explain vhy the sum was , dejs(;|d3>ed by 
this ohtiously inappropriate is 

extremely Im^obable that P^^daht 


sideration of the entire evidencl,,-» on the 
record and the circumstances of the . case, 
I have arrived at the conclusion that the 
Plaintiff has failed to establish that he has 
earned the commission claimed in terms 
of the contract and that the decree in his 
favour cannot be supported. In my opi¬ 
nion, the appeal should be allowed and the 
suit dismissed with costs throughout. 

Sanderson, C. J.—The result is that, 
in view of the opinion expressed by the 
majority of the Court, this appeal will be 
allowed, the judgment of the Court of 
first instance set aside, and the Plaintiff’s 
suit dismissed with costs both of the Court 
of first instance and of this appeal. 

Babu Suresh Ch. Mookerjee, Attorney, 
for^thft Appellant. 

jia&tt Cham Chandra Boae, Attorney, 
for the Bespondent. 

Appea'l allav)^. 
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Appeals prom Appellate DEORESb 
Nos. 1965, 2216 to 2219 op 1913. 

' Kailash Chandra 


N. R. Chattbrjea, J. 
Newbould, J. 

1915, 

Heard, 1, December. 
Judgment, 

10, December. 


Saha and anr., 
Plaintiffs, Appel¬ 
lants, 

V. 

Darbaria Shbikh 
and ors.. Defendants, 
Respondents. 

JBtngtU T 0 n^noy Act (VIII of 188S,—Landlord 


Nabayan Bagcui (2) and Baijnath Pro- 
sad o. Raghdnath Rai (3) foUotoed. 

Held futiher, that evidence that since 
the execution of the kabuliyat the tenant 
paid rent at a lower rate than that stated 
in the kabuliyat was admissible to shew the 
intention of the parties that the kabj^hyat 
was not intended to be acted uponj^P^wL 
there had been a waiver. 
the lease. 

Beni MADHAB^yg^ANi v. Lalmoti Dasi 


and Tonani—Suu for root—Non oceupanof preferred on tlm 27th 

-Looh for a t^rfn-Su,pot u,on o por t against the decree of l^Yusuf, 

dunnff the t*rni—Su^ulcifCf!riZ^§^i of rent Esq., Distiict Judge of Zillah^Cngpur, 
at full ratt after expwrp of term—Agreement, it dated the 10th March 1913^l|l&odlfying 


tnealid Aeeeptanee of rent at reduced rate after 
erpuy of the term, i/ depnvee landlord of hu right 
to dam r^t at the aipvdaied rate — Watver—In¬ 
tention of partiet. 

Where in a kabuliyat for a term execut¬ 
ed by a not^occupancy raiyat a certain 
rent was settled out of which a portion 
was kept in suspension and the balance 
was stated to be the rent payable for the 
term, and it was further stipulated that 
if after expiry of the term the raiyat eon- 
typued in oecupaiiov without taking a fresh 
settlement he would be liable to pay rent 
at the full rate; and after the expiry of 
the term the raiyat remained tiv occupa¬ 
tion without taking a fresh settlement and 
rent was then realised from the tenant at 
the reduced rate for a few years and there¬ 
upon the landlord sued for rent at the full 
rate. 

Held—Tfcof the agreement did not cons 
travene the provteiofis relating to non¬ 
occupancy raiyats and was not inhalid. 

Hold also, that the landlord by accepting 
rent at the reduced rate woe not deprived 
of his right ho claim rent at the rate sti- 
pukted in the kabuliyat and tons entilded 
to receive tent at the full rate. 

DtmoA PukMJi Swob «. BAimMA 


the decree of Babu Nalini Kanta Bose, 
Munsif of Kungram, dated the 2Bth 
February 1912 

These five appeals arose out of suits for 
rent based upon certain kabuhyats. The 
kabuliyats in three of the cases were for 
the teim of one year, two lor one year 
from Baisakh 1311 and the other for one 
year from Assar 1308, and the kabuhyats 
in the remaining two cases wore for three 
years, each commencing from 1307 and 
1308 respectively. Of these five kabuhyats 
two were registered. 

The suits for rent were in respect of thB 
years 1315 to 1317. 

The Defendants were non-occupancy 
raiyats In all these kabuhyats executed 
by them certain rent was settled in each 
case but a portion of it was deducted as 
hajat (kept in susjiension) and the balance 
w*ae stated* to be the rent payable for the 
term It was further stipulated in the 
kabuhyats that on expiry of the term the 
tenants would take a fresh settlement and 
if they continued in ocoupaition witl^ut 
taking such settlemsnt, i^e amotmt of 


(t)l L.|t.4liOA4ftli a a ISdW.V 
IWiJ. , ^ 


a« 
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hajat would not be allowed and they would expiry of the terms of the kabuliyats and 
be liable to pay rent at the full rate, i.e., if they failed to do so tho Defendants 
at the rate of Ks. 4-7-0, Rs. 6-8-10, would bo liable only at tho rates admitted! 
Rs. 6-0-0, Rs. 10-8-0 and Rs. 16-0-0 per by them, as they would not then be hold- 
annum instead of Re. 1-G-O, Rs. 4-l-(5, ing over under the same stipulations as 



5-1‘2-0 and Rs. 10-3-0 


ijry of the term of the 
kabuliyats continued in 

occupation without ’IS fresh settle¬ 

ment but rent \\sih not vSJp 
PleiDtiff. at the full rate. The ^ 

brought the present suits claiming rent-a? 
the full rate. The Defendants amongst 
other matters contended that the 8li})ulu- 
tion w’as always entered in kabuliyats 
executed in the Pargana iu question but 
it was never intended to be given effect 
to and they further nleuded that as ii 
matter of fact they had never paid at tlu‘ 
higher rates although in all the five cast‘s 
the terms of the kabuliyats had expired lon<; 
before the* institution of the suits, but 
had been paying at the lower rates. 

The Munsif gave a decree for rent at 
the full rate. 

On appeal the District Judge held 
that Plaintiff was entitled to recov'^r 
rent only at tho retluced rate. The 
District Judge held as follows :—“ * * 

it was incumbent on the I’laintiffs to prove 
that they had realised at the higher rates 
during the fieriod intervening between the 
expiry of the lease and lt315 (the year of 
the institution of the present ^its). The 
view that 1 take is that if the Plaintiffs did 
not realise rents at the higher rates after 
the expiry of the terms of the kabuliyats 
they must bo taken to have themselves 
put an end to tho agreement under which 
the Defendants were to pay at the higher 
rates with effect from the year following 
the date of the expiry of their kabuliyats. 
The Plaintiffs had therefore to shew that 
they had realised at the higher rates on the 


were entered in the kabuliyats but under a 
new arrangement accepted by the I’lain¬ 
tiffs.” 

The I’laintiffs then preferred this ap¬ 
peal to the High (’ourt. 

liabtt Surnidra Chandra Sen for the 
ApiH'llant.—Th<* Plaintiff is entitled to 
^ Htipulatod in the kabuliyats. 


There shew that J’lain- 

tifi realised rent at the r5c«(Jwed rate after 
the expiry of the term. Kv^ni,J!*«suming 
that rent was being realised at the reduc^lk ’ 
nile during the period ifitervening 
between the expiry of the term of the 
kahuhyat and tiu* institution of the suit, I 
.submit that that fact by itsflf is not suffi¬ 
cient to d«‘]>rive landlord of his right, under 
th<‘ leriTJH of the contract, to claim rent at 
the higher rate. The inere fact that rent 
has been recciNcd at a reduced rale does 
not hind lessor to accept rent at that rate. 
The authorities on the ]>oini supjTort Bty 
contention. No question of waiver arises 
in the case. J’luintiff is quite at liberty to 
enforce his right !it any time. There is no 
evidence that the parties put an "end to 
the conditions contained in the kabuliyat 
and they entered intf) a new contract after 
thf expiry of the lease and this is no- 
botty’s case. There is no substance in 
the plea of the Defiuidants that the 
stipulation in the kabuliyat that the 
amount of hajat would not be allowed after 
expiry of the term of the lease was inserted 
as a mere matter of form. The finding 
is that the Defendants having understood 
the contents of the kabuliyats executed 
them. In settling tenants on land, land¬ 
lords in this country generally allow re¬ 
mission of rent for a temporary period for 
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the benefit of the tenants as was done in in three of the cases were for the term of 
the present case. one year and the kabuliyats in the re- 

Babu Debendra Narain Bagchi for the maining two cases were for 3 years each. 
Bespondent.—^Plaintiff having realised Certain rent was settled in each case, but 
lent at the reduced rate after the expiry a portion was deducted as hajat (kept in 
of the term of the lease has waived his suspense) and the balance was sta^ to 
right to claim rent at the full rate. More- be the rent payable for the 
over the agreement itself is invalid under stipulated however in tlj 
the provisions of sec. 29 of the Bengal on the exf)iry of the tenant would 

Tenancy Act and is not enforceable at take a fresh settl a |^ri: and if he continued 
law. There is evidence to shew that rent in occup^;^^^l^thout taking any fresh 
was received by the Plaintiff at the reduced the amount of hajat would not 

rate. Plaintiff by receiving rent.ja^^^.;?^Hic»i^ The Plaintiff in these suits 

reduced rate after* has claimed rent at the full rate. The 

Court of first instance gave a decree for 
rent at the full rate, but on appeal the 
learned District Judge held that Plaintiff 
was entitled to recover rent only at the 
reduced rate. The Plaintiff has appealed 
to this Court. 

Now the Defendant is not an occupancy 
raiyat. The case of Mohamaya Kar 
V. Kifthore Chany (1) upon which re¬ 
liance was placed on behalf of the Ees- 
pondent related to an agreement made by 
an occupancy raiyat and the agreement con¬ 
travened the provisions of sec. 29 of tl]^ 
Bengal Tenancy Act, and therefore canndiK 
govern the pre.sent cases. The agreement 
contained in the habuliyat in these caseif 
as to payment at the full rate after the 
expiry of the term if the tenant chose to 
occupy the land dt>es not contravene the 
provisions of the Act relating to non- 
occupancy raiyats, and is not invalid. . . 

The learned District Judge however baa 
held that even after the expiry of the 
term, the Plaintiff did realise at 
the full rate, but realised rent at the re¬ 
duced rate. Althoul^b i^re ift etid^fice 
to show that rent fint tdajyised ftit t^ 
full rate„ there is 
Was reali8ed;,at 


of the habuliyat has entered into a new 
contract with the Defendants. After the 
expiry of the term the Defendants held 
the lunds^nder a now contract. Plaintiff 
cannot therefore claim rent at the full 
rate as stipulated in the habuliyat. 

Babu Stirefidra Chandra Sen in reply : 
Sec. 29 of the Bengal Tenancy Act has no 
application in this case. Here the De¬ 
fendants are non-occupancy raiyats and 
there is nothing in the terms of the 
kabuliyats which contravenes the pro¬ 
visions of the Bengal Tenancy Act relating 
to non-occupancy raiyats. The kabuliyats 
are valid and Plaintiff can enforce his 
rights thereunder at any time provided 
there has been no waiver, and I submit 
there has been none. Even in the case 
of an occupancy-raiyat, sec. 29 does not 
contravene this sort of agreement inas¬ 
much as the rent sought to be recovered 
was settled at the beginning of the tenancy 
as the rent payable and that there was 
only a suspension of a portion of the 
rent 'for a temporary period. However 
this question does not arise. 


. The JuDOMBMT of THE CoPBT was as 
.foUiOWeir^ 

■ a^^eals arise out of suits for reipkt, finding of J 

The'ilrdhiifiyui#.’’';''. 
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point therefore is not based upon any evi- think that this question should be gone 


dence. It does not appear at what rate 
rent was actually realised since the ex¬ 
piry of the term. Assuming however that 
rent was realised at the reduced rate for a 
fei^ears before suit, we do not think that 
thiS^ct by itself is sufficient to deprive 
right to claim rent at 
the rate stipulavC^^ the kabuliyat. The 
contract as lo the ^^yable after the 
expiry of the term is jMJoed in the 
kabuliyat. The mere fact tK!^®HlJ|''^nt 
for some years has been received 
reduced rate does not bind the lessor to 
accept rent at that rate, in future, because 
that is consistent with the reduction being 
a mere temporary abatement and as an 
indulgence on the part of the lessor. See 
Durga Prosad Singh v. Hajendra Narayan 
Bagchi (2) and Baijnath Prosad v. Raghu- 
nath Rai (8). The learned Judge has 
practically held that the landlord by ac¬ 
cepting rent at the reduced rate after the 
expiry of the term of the leases has varied 
the rent by putting an end to the agree¬ 
ment to pay rent at the full rate. No 
such case however was made by the De¬ 
fendant, and in four of the cases in which 
the leases were registered evidence of any 
'Subsequent agreement or evidemse of con¬ 
duct is inadmissible. 

We are accordingly of opinion that the 
Plmntiff by accepting rent at the reduced 
rate is not precluded from claiming rent 
at the rate agreed upon in the kabuliyat. 

The Defendant however pleaded in his 
written statenient that the stipulation in 
the kabuliyat that the amount of Hajat 
would not be allowed on the expiry of the 
term of the lease was inserted as a mere 
matter of form, in other words, that it 
was never intended to be acted upon. We 

(9) X L. R 41 (M. 491; a 0.19 0. IT. IT. 69 
H9I9). 

(9) Mr. W.K. 499(1611). , 


into. In the case of Beni Madhah Oorani 
V. Lalmoti Dast (4), this Court held that 
evidence that since the execution of the 
kabuliyat the tenant paid rent at a lower 
rate than that stated in the kabuliyat is 
admissible to show that the intention of 
the parties was that the kabuliyat horn 
the very first was not intended to be acted 
upon, or that there had been a waiver of 
the strict term of the lease. We agree 
with the above view and we think the 
.‘'CtMjuu:^j)pellate Court should come to a 
decisidfr«]bjgj^|^|M||^ WuS the intention of 
the parties fro^Mbhe begiriiinig''thl»i>' odb ■ 
kabuliyats were not to be acted upon or 
in the alternative whether there was a 
waiver of the terms. The decrees of tre 
Court below are accordingly set aside and 
the cases remanded to that Court for dis^ 
posal after a decision of the question in¬ 
dicated above. It will be open to both 
parties to adduce further evidence on the 
point. Costs to abide the result. 

Appeal alloteed, 

H. C. S. Case remanded. 

[OlVIL APPILLATS JUBIIDIOTXOII.] 
Apfxal rKOM OaiaUTAi. Drorbi 
No. 438 or 1912. 

JlNKlNS, C. J. 1 Balmukund Rutia 
Holmwoop, J. and ors., Plaintiffs, , 

1915, Appellants, 

Heanly 23, 27 and > v. 

^* 28 , July. Motx Lal Barmaxt 

Judgment, and ora.. Defendants, 

4, August. ) lUspondents. 

Simple mortga0*^Mortgagor*$ pomr is snots 
team binding on mortgages. 

A simple mortgage in India, utdihe a 
legal mortage in England, does notarrsst 
the mortgagar’i power of Uasimg fn the 
ordinary course of management and ike 

f4)9 0.w.ir,^a999). 
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mortgagor acta within his powers tn create 
ing a temporary lease which does not 
impair the value or impede the operation 
of the mortgage. 

Baneb Pershad V . Rret Bhunjun 
SiNQH (*2) referred to. 

Keech V. Hall (1) not applied. 

This was an appeal preferred on the 
6th December 1912 against the decree of 
Babu Bidhu Bhusan Banerjec, Subor¬ 
dinate Judge of Zilla Hughly, dated 6th 
September 1912. 

The facts of the case material 
report will appear* 

Mr. B. C. Milter, Dr. Sarat Chandra 
Basak and Babu Bepin Chandra Bose 
for the Appellants. 

Sir RcH^h Behary Ghosh, Dr. Dwarka 
Nath Milter and Babu Baranashtbasi 
Mookerjee for the Defendant No. 1, Res¬ 
pondent. * 

Babus Braja Lal Chakravartty and 
Mohint Mohun Chatterjee for the Defend¬ 
ant No. 2, Respondent. 

Babus Manmatha Nath Mukherjee and 
Satindra Nath Mukherjee for the Defend¬ 
ant No. 12, Respondent. 

The Ji'DUMENT OF THE CouBT was as 
follows:— 

Jenkins, C. J. —The contest on this ap¬ 
peal is as to tho respective rights of a 
purchaser under a mortgage decree and a 
lease-holder in possession who was not a 
party to the mortgage suit.. The Plain- 
tiS in this suit is the purchaser and the 
contesting Defendant is the lease-holder. 
The PlaintifF prays for possession or in the 
alternative that the lease-holder be direct¬ 
ed to redeem. 

The other Defendants are the mort¬ 
gagors ahd former claimants under mart- 
gages or their representatives. The two 

U) l DottrlM SI 077S). 
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mortgagors are Debendra Narayan, who is 
represented by Defendant No. 3, and his 
brother Upendra Narayan Defendant 
No. 4. These brothers were the sons of 
Joy Narayan Saha, a Hindu governed by 
the Bengal School of Law, who^ied 
before the mortgages to which I wilOT ext 
refer. On his death each of Jj > ; | gAl5a «S!t>l9BaB 
became entitled to itl^^^re in the family 
property, their unej;., with whom we have 
no concern, entitled to the other 

the 3rd of May 1894, Debendra 
mortgaged his ^th of the property in suit 
to the Defendant Srmiati Iswari Debi and 
Srimati Bhuban Mohini Debi, the mother 
of Defendants 7 and 8, teNsecure Rs. 400 
with interest at 2 per cent, per mensem 
with monthly rests. 

On the 10th of January 1806, Upendra 
mortgaged his ^th share in the propert;^ 
to Panchanan Prosad Kundu who is now 
represented by Defendants Nos. 10 and 
11 to secure Rs. 1,900 with interest. 

On the 13th June 1898 Debendra and 
Upendra mortgaged the property in suit to 
Upendra Nath Mukherjee, father of De¬ 
fendant No. 2, to secure Rs. 6,000 wiiH 
interest. 

On the 3rd of October 1898 the two 
brothers again mortgaged the property to 
Upendra Nath Mukherjee to secure 
Rs. 15,000 with interest. 

These are the mortgages with which we 
are concerned in this suit and I now pass 
on to describe what was done with tham. 

On the 26th of May 1900 a suit No. 41 
of that year, was im>ught on Debendra’# 
Ist mortgage, and on the 8ih of July 1901 
a decree for sale was passed. The |th 
share of the prope^y Jn suit was bought 
at the Court sale 1^ iWbw Narayen Pal, 
Defendant No. % t 
In 1904 suit No, 07 of that yeur was in¬ 
stituted by Mukherjee on 



33i 


THE CALO0OTA WBBKIiY 




CVoi.. XX. 


K.. 


Balmukund Euyia «. Moti Lal Babman. 

his two mortgages and he joined as Defend¬ 
ants Debendra and ITpendra &{pid their 
mother, the two ladies who were mort¬ 
gagees under Debendra’s first mortgage, 
Indra Narayan Pal, the mortgagee under 
XJpM|dra’s first mortgage and P, N. Mallik 
to wwom this last mortgage had been 
transferted«^j^2Dd October 1900. 

In 1905 suit of that year was 

instituted by P. Upendra’s 

first mortgage and the ]5e^nlli^||||io that 
suit were Upendra, Debendra ah 
mother, the Kundus who had transferre 
to P. N. Mallik the mortgage then in suit, 
Upendra Nath Mukherjee, the prede¬ 
cessor of the present contesting Defend¬ 
ant and others who need not be parti¬ 
cularised. 

On the 30th June 1905 a decree was 
passed in suit No. 67 of 1904 brought by 
Upendrar Nath Mukherjee and thereby a 
sale of the mortgaged properties was 
directed free from all incumbrances, and 
it was ordered that Indra Narayan Pal 
should get payment first out of Jth of the 
saleiproceeds of the sum of Rs. 2,178-2-6 
le ton account of the mortgage bond, 
■ated the 3rd May 1894, with interest at 
the rate of the bond up to the 12th August 
1901 and certain other sums making a 
total of Re. 2,306-7-0. Similarly Rs. 7,670 
odd was directed to be paid in respect of 
the mortgage of January 10th, 1896. 
There then followed a power to redeem. 

On the 23rd May 1906 a decree in the 
suit was passed directing a sale subieot to 
the mokurari maurasi right and the pattas 
there described. An# it was noted that 
Upendra Nath Mukherjee had obtained a 
decree in suit No. 67 of 1904. 

On the 17th June 1907 the property in 
suit was put up to sale in suit No. 67 of 
19Q4 and was bought by the Plaintiff Bal- 
nihikund^ at Rs. 80,000. A dep^t 
spf. Ba. 7»600 was paid, ahd* 
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balance had been paid the sale was . con¬ 
firmed. 

Difficulties as to possession followed 
with the usual sequel of criminal proceed¬ 
ings and ultimately on February 2ffird, 
1911, this suit was instituted. The suit 
was heard by the Subordinate Judge, 2nd 
Court of Hughly. 

By way of defence, the lessee the con¬ 
testing Defendant relied on certain leases 
which according to them either vested in 
him a title paramount, or had becoroe 
on the Plaintiffs by recognition 
or lessee also claimed 

that the suit wa^^rred against him by 
limitation, and advanced other defences. 

The result of the trial was that the 
Subordinate Judge decided in effect as to 
the bulk of the property that'the lessee 
would only resist the Plaintiffs’ claim for 
possession by redeeming the- property on 
the terms stated in the Court's decree. 

According to those terms the lessee heid 
to pay Rs. 2,172-14-0 in redemption of the 
first mortgage and Rs. 6,780-11-2^ in re¬ 
demption of the second mortgage but the 
Plaintiffs’ claim for interest after the con¬ 
firmation of the sale under the decree in 
suit No. 67 of 1904 was dismissed. 

Neither party was satisfied with this 
decree and so the Plaintiffs have appealed 
and the Defendant has filed cross-objec¬ 
tions. To appreciate the points at issue 
it is q||cessary to observe the dates of the 
leasc^'ibn whieh the Defendant lessee re¬ 
lies. Some purport to have been trans¬ 
ferred, and the rest have been granted 
direct to the lessee’s predecessor. Tlmse 
said to have been transferred may be eli¬ 
minated from discussion for the contest¬ 
ing parties have come to the foUo'^ing 
arrangement regarding them.; ** It ie 
agreed between Mr. B. C. Mitter on beheli^ 
of the Appelhmts and Sir. Bash Bdl^a^ ;. ^ 
Ghosh bn bdbaU pi the Respen^t; 
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the tenancies to which the kobalas of 14th 
March 1888 and 9th November 1903 re¬ 
late cain6 into existence prior to the mort¬ 
gage of 3rd May 1894 and that no notice 
to deteimine the same has been given, 

but this Court is not to affirm but to leave 

* 

open whether those leases are maurasi 
mokurari or not so that; if necessary, that 
point may be determined in subsequent 
litigation. As a result of this the decision 
of the Subordinate Judge dismissing the 
suitdn relation to the property comprised 
in these tenancies is to be confirmed-^' 
this ground but on 

The direct leases are dated the 27th of 
October 1894 and the 17th of January 
1896 and two the 22nd of November 1897, 
Thus it will be seen that all are subse¬ 
quent to the first mortgage and the last two 
are subsequent to the second mortgage. 
But no cross-objection has been preferred 
as to these last two so that the only contest 
18 as to whether the first two prevail over 
the PlaintitFs’ right to |xissession. These 
leases are each for 60 years with an option 
of renewal for 10 years and it has not 
been, nor could it be, maintained that the 
leas^ did not at least entitle the lessee 
to redeem. But the lessee maintains that 
he is entitled to retain possession without 
redeeming the Plaintiffs. 

The .relative positions of a mortgagee 
and of a tenant under a tenancy created 
by the mortgagor after a legal mortgage 
is well settled in England, but it would 
be a mistake to appUy these English rules 
to the relations respiting from an Indian 
simple rno^^e. The rule of Keech v. 
Hall <1); the leading case, is one 

conveyahh^ mii under a simple 



, add the ^ht pf a if 

^ of •hie 


And so we find that a simple mortgage 
does not as matter of conveyancing arrest 
the mortgagor’s power of leasing in the 
ordinary course of management. Thus in 
Banee Peirshad v. Reel Bhunjun Singh (2) 
it was decided—and the propriety of%||||he 
decision has never been questioned-^twt 
as long as nothing took 'pkee which 
impaired the value or im^ded the - opera* 
tion of the morj^^e; the mortgagor in 
creating a^ifepf-olrary lease acted within 
This aspect of the case was 
*^di^Beveloped as fully as it might have 
been at the trial. It has not been shown 
that the first mortgage was impaired in 
value or impeded in operation by the first 
two leases. There is no evidence as to 
what class of lease is ordinarily granted in 
the case of properties such as that in suit, 
and the only restriction on leasing men¬ 
tioned in the mortgage is against the grant¬ 
ing of a kayemi maurmi. The impugn¬ 
ed leases do not come within that des¬ 
cription. 

We learn from the Commissioner’s 
report that " the disputed land is situated 
in the town of Salkia adjoining the 
Bandaghat and appertains to a very thick¬ 
ly populated apd important commercial 
quarter of the town lying as it does exactly 
on the river Hughly over the disputed 
land and that (m the north of it there exist 
the jute press and godovms of the Defend¬ 
ant.” And so the lease involved building 
operations. At the same time the first 
mortgage was only for Bs. 49Q .apd' ildko 
view of the Subordinate Judge. Was 
could not be 
even of the first and 
became insufficient by : 
these leases. Nor cafi 
Plaintiffs have 

lower Gourt'lM^i 
with 

. 
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attempt has been made to impugn the 
correctness of this finding. 

Moreover no complaint was made by the 
first mortgagees or by Indra Narain who 
raKhased under their decree. 

^K)n the contrary Indra Narain under 
whom the Plaintiffs claim so far as they 
rest on the first mortgage recognised and 
adopted the leases in the most unequivocal 
manner, for he brou^ISll^^uit expressly 
on them and obtained a d 

This suit was instituted in 
the Munsif at Howrah in 1907 and thereby 
tent was claimed and recovered on the 
registered hahuliyats of the' 27th October 
1894 and the 17th January 1895. And 
before, this rent was also paid to the 
Beceiver appointed in suit No. 57 
of 1904, the suit in which the Plain¬ 
tiff’s purchase was made. In view 
of these facts I do not think the 
two leases of the 27th October 1894 and 
the 17th January 1895 can be treated by 
the Plaintiffs as inoperative, and T hold 
that the lessee is under no obligation to re¬ 
deem. Mr. B. C. Mitter at one time 
thought that the lessee had made an ad¬ 
mission as to boundaries favourable to 
him, but in this he was manifestly 
mistaken. 

The result then is that the decree of the 
Subordinate Judge will stand as to the 
plots comprised in the mortgage of the 
16th January 1896, for as to these no ap¬ 
peal has been preferred, but it will be 
subject to a modification to which the 
Plaintiffs assent, as by an oversight the 
decree has been so expressed as to give 
rise to possible error. The decree as 
drawn directs that “ the Plaintiffs will be 
entitled to get a decree for foreclosure 
aig^tlnst t>efendant No. 1 with respect to 
lhe :iax|d covered by the third arid fourth 
..lekBSSy '^ied the 22nd November 1^7 and 
2|hi^>^November 18|^ rtaiM^vely, 


This must be altered by substituting the 
words “ covered' by the mortgage of the 
ifith of January 1896.” In view of the 
statement made on behalf of the lessee 
that he does not propose to redeem the 
mortgage of the 16th January 1896 it 
becomes unnecessary to consider whether 
the Subordinate Judge erred in disallow¬ 
ing interest up to the date of the suit. 
There will be a statement to that effect 
embodied in the decree. 

The result then is that the Plaintiffs’ 
as4>o the plots comprised 
in the'lSHBIHIt to which the kohalas 
of 14th March 1688 and 9th November 
1903 relate, that is to say the plots measur¬ 
ing 3 kattas and 7 kattas 6^chittaks and 
in this connection there will be embodied 
in the decree the terms to which the parties 
have agreed. ^ 

The Plaintiffs’ claim will also be dis¬ 
missed as to the plots comprised in the 
leaises dated the 27th October 1894 and 
17th January 1895 and measuring 7 
kattas and 2 bighas and 8 kattas respec¬ 
tively. 

The rest of the Subordinate Judge’s 
decree will staml with the variation which 
1 have indicated. The Appellants must 
pay the Defendant No. 1 half his costs of 
this appeal and two gold mohurs as hear¬ 
ing-fee to each of the Defendant Nos. 2 
and 12. 

'''|loLMWOOD, J.—^I agree. 
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Appeal from Appellate Decree 
No. 4176 OF 1913. 

Richardson, J. ] Ali Mahamud, De£en> 
Mdlliok, J. dant No. 1, Appel- 

1915, lant, 

Heard, 10 and «. 

11, Febrnarj. Aftahuddin Bhuya 
Judgment, and another. Plaintiffs, 

11, February, j Respondents. 

Bmgal T$naney A t {Vlll of IS8S), mo. It — 
Ammuitng Act /, B C of 1905—Poition o, tenure, 
talo V/, bg regiitered xnetrument —Non payment 
of landlord’e Jee —Title if paeiee—Putehow-^ 
allowing vendor to repretent fo landlord^ 

Ejfect on tent tale. * 

The transfer of a portion of a tenure 
was complete upon registration although 
the landlord's fee was not paid and no notice 
of the transfer was given to him. 

Kristo Bclluv Gnosn v. Kni&ro Lal 
S iNOH (1), CllftJTAMONI DrTT V. EaSH 
Behary Mondal (2), Hemendra Nath 
Mukbrjbe V. Kumar Nath Roy (3) and 
GiRis Chandra Guha v. Khaoendkv 
Nath Chattbrjee (4) relied on. 

But where the purchaser subsequent to 
his purchase allowed his vendoi to repre¬ 
sent him before the landlord, paying rent 
in the latter’s name, the landlord was 
entitled to frame his suit for rent without 
impleading the purchaser, and the sale tn 
execution of the decree obtained therein 
passed the entire tenure. 

This was an appeal from a decision of 
Bubu Jnanendra Nath Mukerjee, Subor¬ 
dinate Judge, Tipperah, dated the 18th 
June 1918, modifying a decision of Babu 
Phanindra Mohan Chatterjee, Munsif, 
Comilla, dated the Slst May 1912. 

The facts of the case material to this 
report will appear from the judgment. 

II) 1. L. B. 1« Od. 6ii (18S0). 

.2) t. U R. 19IM. 17 (1891). 

(8| 12 0. «. M. 878 0 908). 

(i) f«aw.N. 81 (mih 
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Babu Upendra K. Roy for the Appellant. 

Moulvi Nuruddin Ahmed (for Moulvi 
Mahomed Abdul AshaiO for the Resixjn- 
dents. 

The JrnCfMENT of the Court uas as 
follows :— 

This a])peal arises out ot a suit tor arrears 
of rent brought by the Plaintiffs as owners 
of a separate three annas share in a cer¬ 
tain dar-putm tenure against the Defend¬ 
ants as tenants. The learned hlunsif 
the suit on the ground that the 
Plaintiffs had failed to establish their title 
to the share of the dar-putni which they 
claimed. In the lower Appellate Court the 
learned Subordinate Judge has found on 
the facts that the Plaintiffs have made out 
thein title and has given the Plaintiffs a 
decree for arrears of rent at the rate ad¬ 
mitted by the Defendants. 

Before us there is no dispute, and under 
the circumstances there could be no dis¬ 
pute, that Plaintiff No. 1 at any rate is 
entitled to rent in respect of a two annas 
share of the dar-putm. The argument 
which has been addressed to us by the 
learned Vakil tor the Defendant No. 1, the 
Ajipel’ant h.^fore us, has been confined to 
the defence raised below that Charu, the 
predeci's-ior of the Defendant'', luiichased 
one anna out of the three annas in respect 
of w'hich the Plaintiffs claim rent and that 
in rtbpecl of that one anna shai'e no rent 
is due Ironi the Dc'lendauta. It appears 
that the three annas share of the dar-putni 
w ns sold in execution of a decree for aiTdars 
of rent and was jnirehased by the Plaintitffl* 
vendor. The lafter sold two annas to 
Plaintiff No. 1 and one apna to Plaintiff 
No. 2. PrimA facie therefore, oi\ the facts 
found by the learned Bubordinate Judge 
there appears to be ipio WfMW&t to the suit. 
The Defendants, l^owever, that the 

one anna share to their prede- 

CMMor befoto tho MlMh of the rent 
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suit. The question, therefore arises and his heirs “ allowed Asok to represent 
whether the sale in execution passed that thoni to the landlords.” Asok as Charn s 
one anna share to the I’liintiffs’ vendor, vendor and the finding is based partly on 
It is common ground that Charu was not a the fact that subsequent to Ohara’s pur- 
pa^v to the decree in execution of which chase he and his heirs jjaid rent in Asok’s 
tl^H^ut pale uas held. Tf has l>een further name. All that the Validating Act says is 
found that Ohani, though he j)urchased by that a transfer is not to be deemed invalid 
a registered instrument, did not |)ay the ” merely on the ground that the land- 
landlord’s fee pre.scribed by sec. 12 of the lord’s fee prescribed by the said sec. 12 or 
Bengal Tenancy Act. In the view taken 13 has not been paid.” Here the subse- 
by the learned Subordinate Judg(|^h^ee quent conduct of Charu and his heirs ^in- 
not having been paid and no notic?8Cl*l<iSi^^‘l'^^®® new element into the case. Wo 
transfer having been given to the supenc^^TO^EMjncluded bj^he Subordinate Judge’s 
landlord, the putnidjr, the latter was com- findings on quesimns of fact, and on the 
petent to bring a suit against the original facts as found the superior landlords were 
tenants without joining Charu. at liberty to frame their suit for arrears of 

In this appeal it has been contended that rent in the manner in w’hich thejv did frame 
regard being had to the Validating Act (Act it and the Appellant-Defendant cannot now 
IB. C. of 1903) the landlord was bound by take advantage of the fact that Charu was 
the transfer although ids fee was not paid not luip'eaded. ^ 

and although no notice ot the transfer was Th^ result is that the conclusion at which 
given to him. This contention is founded the Subordinate Judge arrived cannot be 
on the cases of Kristo Jiulluv Ghosc v. suoces.sfullv assailed in second appeal and 
Kristo Lai Singh (1), Ghintamoni Duti v. the apjTeal must be dismissed with costs. 
Rash Beharg Mondal (2), Hemendra Nath Appeal dismissed. 

Mukerjee v. Kumar Nath Roy (3) and - 


Giris Chandra Guha v. Khagendr't Nath 
Chatterjee (4). The authority of this 
series of case is undeniable and the icnult 
seems to be that a transfer may be com¬ 
plete upon registration although the land¬ 
lord’s fee is not paid and no notice of the 
transfer is given to him. Upon this part 
of the case the judgment of the learned 
Subordinate Judge may be open to just 
criticism. But the argument addressed to 
us ovdl^looka a further finding of the Subor¬ 
dinate Judge upon a question of fact. 

By his purchase Charu bscame one of a 


[OtYlL APPELLATE JVBISDIOTION.) 

Appeal from Appellate Deorbe 
No. 861 OF 1913. 

MuOKBBJEE, J. \SURE8B Kaeta Bameiuee 
Riohaudson, J. Cuoudhdrt, Plaintiff, 

1915, Appellant, 

Heard, 23 and v. 

February. Nawab Ali Sikdar 
Judgment, and anr.. Defendants, 

24, February. J Bespondents. 

iViln * 1 ^, suit bjf, agaiiut agent for asoountt^ 
Limit Limitation Act {IX of 1904), Art. 89. 


number of co-sharers in the dar-putni and 
the Subordinate Judge finds that Charu 
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The Plaintiff as principal sued the De¬ 
fendant as agent for acooumie. The f/^gemy 
was created in 1896 by a registered docu¬ 
ment which provided that aoeounts 
to be tendered at the end of each yecft wK 
agent aUo hypotheoating immova^ pror 
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petty as security. In 1897 the Plain¬ 
tiff transferred the property to his wife 
who in 1899 retransferred the property to 
her husband. JThe agency was terminated 
in 1910 and the suit was brought in 1911 
for accounts from 1899. 

Held —That a new agency' was created 
in 1899 irrespective of the agreement of 
1896. 

Thai Art. 89 of the Limitation Act was 
applicable to the case and as in this casa._ 
there was no det^iand and refusal duHng 
the continuance of fill agency and as the 
suit was instituted within three years of 
the date when the agency terminated the 
Plaintiff was entitled to the accounts 
claimed. 

This was an a})peai from a decision of 
Babu Shyarya Charan Banerjee, Subor¬ 
dinate Judge, Backergunj, dated 14th 
November 3912, modifying that of Babu 
Xumud Kanta Bose, Munsif, Barisal, 
dated 10th February 1912. 

The facts of the case will appear from 
the judgment. 

Babus Joges Chandra Roy and Prokas 
Ch, Majumdar for the Appellant. 

Moulvi A. K. Fazlal Huq, and Babu 
Sarat Ch. Dutt for the Eespondent. 


hiinated in 1910, and the present suit was 
commenced on the 22nd Ma^ch 1911, for 
accounts in respect of the years 11^ to 
1317.' The Court of first instance held 
that the terms of the agreement en¬ 
forceable and made a decree accoil^gly. 
By the agreement, which was'embodied 
in a registered document, immovable pio- 
l>erty had been hy^wthecated and the Court 
of first instance held that the suit' was in 
e^ence a suit to enforce a charge against 
infmovable property within the meaning 
of Art. 132 of the Second Schedule to the 
Indian Limitation Act. On appeal, the 
Subordinate Judge has held that the effect 
of the transfer of the property, for manage¬ 
ment whereof the agent was appointed, 
was to terminate the agency, and that 
when the ijroperty was retransferred by 
the wife to the husband, a new agency was 
created independently of the term of the 
original contract. [^Behari Lai v. Hiura- 
kumar (1)]. In this view, he has held 
that Art. 132 was not applicable; he has 
thus treated the suit as one for accounts 
by a principal against his agent. At tto 
same time, be has held, not quite 
sistently with his view as to the effect oi 
the transfer, that as under the ori^nal 
agreement accounts were to be rendered 
at the end of each year the Plaintiff was 


.The JuDQMBNT OF THE CoUBT was as 
follows 

This is an appeal by the Plaintiff in a 


entitled to accounts only in respect of the 
three years antecedent to the suit. On 
present appeal it has been aigued that* 
the judgment is inoohsistent and. 


•nit by » .gaUut his agent for ‘j'® transfer by the 

ttOooQnts, The Agency was created on the ^ 


24th "May l6^, for management of im- 

iodcyeable property. In ip7, the ptincipal created in 1809; mi lafe by 

transferred ^ prcpmty tb Eis ^ife and ^ the 

■later' the' wife legitimately'■be_;'|^:.M^;^ 

t^j/'''iBrqperty'' to' ;her-,';EiM^4. 

however, ’ooniinu^' ^substance '1!^' 
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the suit and that as it has been instituted 
within three years from the date of the 
termination of the agency, the Plaintiff is 
entitled to the accounts claimed. In our 
opmion this contention is well founded 
and prevail. 

Axw%9 provides that a suit by a prin> 
cipal against his agent for movable pro¬ 
perty received by the latter and not ac¬ 
counted for, must be instituted within 
three years from the date when the agency 
terminates or from the date when there has 
been a refusal to render accounts during 
the continuance of the agency. As in 
this case, there was no demand and refusal 
during the continuance of the agency, and 
as the suit has been instituted within three 
years of the date when the agency ter¬ 
minated, the Plaintiff is clearly entitled to 
the accounts claimed. On behalf of the 
Bespondent it has been contended, how¬ 
ever, that the accounts should be limited 
to the three years antecedent to the suit. 
For this proposition no authority has been 
cited, and the terms of Art. 89 do not 
support the contentioi); on the other hand 
the view we take is supported by the deci¬ 
sions of this Court in the cases of Sib 
Chandra Roy Choudhury v. Chandra 
Narain Miikherjee ('2) and Hafizudmn 
Mondal v. Jadunath Saha (8). Beference 
has been made to the fact that a different 
view was taken in Jogeati Chandra v. 
Benode Lai Roy (4) where the decision in 
Matt Lai Bose v. Amin Chand Chatto>- 
padhaya (5) was accepted as good law. 
As pointed out, however, in the case of 
Trailakhya Nath Mandai v. Abinas Charu- 
dra Roy (6) the attention of the learned 
(Tudges who decided the case of Jogesh 

(a* I 0. L. J. 2Sa (1906). 

(S> 13 0. w. B. 990: 0. L B. 36 CW. 903 

(1603). 

F <«) 14 0. W. N. 199 (1606). 

(f) 1 0. Ii. 3 911 (1909). 

• 10) 34 ad. Ow. II (1914). 


Chandra v. Benode Lai Roy (4) was no* 
drawn to the earlier decision in Hajiz- 
uddin Mondal v. Jadunath Saha (3); and 
we are not prepared to accept it as good 
law. 

The result is that this up)7eal is allowed 
and the decree of the C’'ourt below dis¬ 
charged. A ])reliminary decree is made in 
favour of the Plaintiff for the accounts 
claimed in the suit. This decree is made 
on the assumption that a new agency was 
created in 1899 irrespective of the agree-* 
ment 1896. The case will now be re¬ 
mitted to the Courffiof first instance in 
order that the accounts may be taken. 
The Appellant is entitled to his costs both 
in this Court and in the Court of the 
Subordinate Judge. * 

Appeal allotted. 


LOIVIL REVISIONA.L JURISDICTION J 

Bulb No. 694 of 1915. 


Jkkkinb, 0. J. 
Holm WOOD, J. 
1915, 

Heard, 27 and 
30, August. 
J udgment, 

30, August. 


Ahrita Lal Kumdu, 
J ndgment-debtor. 
Petitioner, 


V. 


Amukul Chakoba 
Das, Decree-holder, 
Opposite Party. 

Compinp^Liquidation, attaeAnunt prior to— 
Froporty attach^ if ooatt in liquidator—Property 
tatachod toid and proooodt brought into Court— 
Proeoodt horn to bo dutributod. 

Where after property belonging to a 
limited liability Company had been attach¬ 
ed by a creditor, the Company went into 
voluntary liquidation : 

Held— That after the property had been 
sold and the proceeds brought into Court, 
the distribution thereof must be governed 
by the provisions of the Code of OipU 
Procedure, 


(6) 13 a W. N. 630: a 0. I. L. R. 86 0«I.8M 
(1906). 

(4) 14 0. W. N 183 (1306) • 
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Ambita Lal Kundu V . Anueul Chakdba 

That the attachment and sale could not 
be set aside at the "instance of the 
liquidator. 

The liquidator of a Company differs in 
this respect from the Official Assignee in 
that the property of the Company does not 
vest in him. 

This was a Buie granted on the ICth 
July 1916 against the order of Babu A. 
(Vhosh, Small Cause Court .ludge, 
•Howrah, datwl 19th June 1915. 

A ereditor of a ('ompany with limited 
liahiliticb and * rtjfetered under the 
Companies Act got a decree against them 
in the Court of Small Causes at Howrah. 
He took out execution and attached and 
remove# certain moveable property to 
Court and was about to put them up for 
sale. Subsequently the Comimny went 
into volunttiy liquidation, appointing the 
Petitioner a liquidator of their assets. 
The liquidator sought to stav the sale and 
to release the attachment of the ('ourt. 
The Small (’ause Court in which the ap¬ 
plication was made, hold that it would 
ho unjust to stay the sale m a case cir¬ 
cumstanced as above. Against this order, 
the liquidator moved the High Court and 
obtained this Buie but sale had in the 
meantime already takeiji place and only the 
sale-proceeds remained in the hands of the 
Court. 

Babu Jnanendra. Nath Sarkar (with 
him Babu Bhupendra Nath Basu) in 
showing cause said that these applications 
which were made in the Court of Small 
Causes, were presumably under secs. 
216 and 171 of the Indian Companies Act; 
but the Court ” there, was " the Court 
having jurisdiction under the Act. 
Secs. 2 (3) and 3 of Ind'. Comp. Act. 

[HoLMWOon J.—^Then the Court of 
Smalt Cansea had no jurisdiction to ah- 
tfVrtiijba tfait aj^catjon, btit ^toeaeM 


WEEKLY NOTES. 1itS» 

Das. 

to make an order on the assumption that 
it had?] 

Under sec. 3 (3) proceedings taken in 
the wrong Court were not invalid. This 
petition presented in a wrong Court was 
rightly rejected. 

Sec. 171 did not contemplate a case of 
voluntary liquidation; no winding up order 
having been made by a Court of competent 
authority. Sec. 216 did not apply; "all 
or any of the matters " in sec. 215 related 
to matters similar to winding up of a 
C'omjxiny. But avoidance of attachment 
is only contemplated in sec. 232 of the 
Act where it is after the commencement 
of the winding up. Bo also in Halsbury’s 
Laws of England (Company) Vol. m, p. 
.536; Parry's case (1). "If an execution 
has been duly levied before the winding up 
commenced, so as to make the creditor a 
secured creditor a stay will be refused.” 

[Jenkins, C\ J. —^Is the attaching cre¬ 
ditor a secured creditor here? I think 
Macdean, C. J., in a Full Bench case took 
the opiiosite view : Frederick Peacock v. 
Madasx Copal (2).] 

Exactly so, but of the two conflicting 
Full Bench cases, Anand Chandra v. 
Panchilal (3) is in my favour. Maclean, 
(’. J., in Frederick Peacock v. Mo/dan 
Gopal (2) distinguished the earlier case 
and held that a property which had 
been attached by a creditor also vested 
in the Official Assignee. That is so in 
Insolvency , but here it is quite different. 
Any analogy based upon it is erroneouB ; 
Re Withernsea Bfiokiioorhs (I). Xt fa 
quite significant that Whffe Undeir aeo. 33, 
Provincial Insolvency Act un attachmMii 
before insolvency can be evoided, vve oeli 
find out no sniihigoiM pftfviaioit in thi 
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Aubita Lal Eunou v. AmckvIi Obamdra Das. 


Indian Companies Act. The intention of 
the legislature is clear; the Court has no 
power to release an attachment validly and 
duly made by a creditor. 

Bahu Ratnani Mohan Chatterjee in 
reply^piid that “ the Court ” in sec. 215 
meant the Court in which proceedings 
against the C!om]>any were pending. Tt 
could not mean the Court which had juris¬ 
diction in winding up a company, as this 
was not a matter touching liquidation 
Sec. 171 was applicable when read with 
sec. 215. Sec. 207 enacted the conse¬ 
quences of a voluntary liquidation; it 
provided that all assets vested in the 
liquidator for rateable distribution among 
creditors, as they vested in the Official 
Assignee accqrding to the Full Bench. 
The attaching creditor was not a secured 
creditor and as such the liquidator can 
take hold of all the property that the 
Company can claim. 

[Jenkins, C. J .—Your argument is 
based upon the supposition that the assets 
of the Company vested in the liquidator 
just ae the assets of an insolvent vest in 
the Official Assignee.] 

Yes; the principle seems to be the sam(> 
in both cases, cts., distribution of assets 
fNin passu among the creditors. 

The JUPOMENT OP THE COTTBT was OH 
follows;— 

We must discharge the Buie. Though 
the matter is by no means clear we feel 
that apart from any defect of juri84iation 
the dii^tribution of the proceeds in Court 
must be governed by the provisions of the 
Code of Civil Procedure. The proceeds 
came into Court before the. application was 
made to ue to pass an order in favour of 
the liquidator. The liquidator's argument 
before us has been to a certain degree 
based upon the idea that the proMTl^ of 

the Company vmted in the li<|fniih^ It 


is better that that idea should be at once 
removed. The liquidator of a company 
differs in this respect from the Official 
Assignee in that the property of the Com¬ 
pany does not vest in him. I am of course 
leaving out of consideration the possible 
vesting of the property of an unregistered 
Company under a vesting order. 

The ()p|x>Hite J'arty will get his costs of 
this Rule. We assess the hearing-fee at 
one gold niohur. 

Rule discharged. * 


C0IV1L BEVISI^N^ JURISDICTION.] 
Rule. No. ^7 of 1915. 

Narbsh Chandra Bose, 
Plaintiff, Petitioner, ^ 


Holmwood, J. 
Mulliok, J. 
1915, 

S.5, November. 


Hira Lal Bose and ors.. 
Defendants, Oppddte 
Pqrty. 


Cedeutta Improwmant Act ( F , B. C , o 7PJ1), mcc 
71—Special TVifranaf, if Court, and may odXl for 
raeordto othrr Courtt—Land AequitiOoii Act (/ 
of 1S94\ * 00 . 6S. 


The Special Tribunal constituted to 
hear references against orders passed by 
the Calcutta Improvement Trust has been 
constituted a Court under the Land A(S- 
qutsition Act of J804 and, under see. 68 of 
that Act, is governed by the provisions of 
the Code of Civil Procedure and has the 
powers of a Judge under that Code. 

The power to call for the records of 
other (hurts is a power which is inherent 
in the Judge of a Land Acquisition Court 
and consequently in the Special Tribunal. 

This was a Buie granted on the 28th of 
June 1916 against an order of Mr. A, H. 
Cuming, District Judge of 24-PargaRaB, 
dated 23rd June 1915. 


The rule was granted upon an 
tion which wae briefly as follows 
That the Petitioner was the owloer by 
right of puTohaee at a mortgaga sale dim 
certain pmmiaae and land in l^w^pqr 
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Criminal Sessions. 

The Hon’ble the Chifef Justice jiresides at 
the first Calcutta Criminal Sessions commencing 
.its sittings from date. 


Further that even if the Begistrar did 
remove the names, the Court could not pre¬ 
vent the immediate reinstatement of the names, 
if the King thouglit fit to order it. The Lord 
Chief Justice ansx^eivd that the decision would 
not involve making an order against the Begia- 
trar of the Privy Council but the Court would, 
not be ixjwcrless to enforce the judgment if 
it were disobeyed by those against whom it was 
made. As regards the Crown, their Lordships 
observed that “ In the Kings’ Court they sat 
to administer justice, and to juterprot the laws 
of the Bealm in the King’s name. It was res¬ 
pectful and proper to assume that once the law 
w’as declared by a competent judicial authority, 
it would bo followed by the Crown.” 


Crown if bound to obey decree of Court. 

The judgment of the Lord Chief Justice of 
England in the nscent legal proceedings of 
King v. Sir Edgar Speyer and Sir E. J. Caascl 
which were taken at the instance of a private 
person to tost whether an alien by birth altho\igh 
naturalized as a British subject is entitled to 
be a Privy Councillor, is of great constitutional 
importance. This question which required the 
interpretation of statutes has been answered 
in the affirmative. The case is of importance 
as furnishing a guide to the interpretation of 
statutes in the face of ap^xirent conflicts 
between them. But what seems to be of even 
greater importance is the answer given by the 
j|iqrd Chief Justice of England to the conten¬ 
tion of the Attevhey-Oeneral that the Court bad 
no jurisdiction to make any order with regard 
question raised, for if tjbe Court made an 
Jhajti tbe parsons apjpoinmd' as PIrhgr 
1 i^ue not entitled: to be so appqibi^i. ^ 
judgment against 
^';.;:Qp!!t:Vyi(EmId-''}m j^werless. tq 
judfMtei"; ofV .i^amst, ^e' •, 


This reminds ue of very similar though 
much stronger observations made by Ijord 
Macnaghten in the case of Fischer v. Th4 ' 
Secretary of State for India in Council (3 C. W» 
N. This was a case where the Apj^lte^r: 

had applied to the Collector of Madura f(fe Wt;'. 
separate assessment and registration of a vills^q 
of which he was tht; }>roprietor. The Collector-; 
under Madras Begulation XXV of 1802 aiid 
]y4dra8 Act I of J876 after disallowing the 
objections of other interested parties • (ffderod. * 
the registration. The Board of Bevenue in duO 
course confirmed the proceedings and the or^r 
of the Collector. The objector,petitioned the,;. 
Board against the order and . Board, beW 
that under sec. 5 of the Madras Act .(I of 
the order could only be, set' 

Court. The objectors theq : 

tation to Government 
bpth time, Iroiabltf' 

■ Government 

tkht ubder 
';tj£ orders 
Isdling in wdU ^ 

Sthe.OoneCjN 










. Appellant, for a declaration t]ba^ <tl<iitem- 
^ment oi'der was illegal and of no bini^ng ekect. 
’The .Subordinate Judge upheld the ^vious 
order of the Collector ae having been made in 
4!ifficoordance with the law. The Madras High 
: C^rt avoided the question as to wbetlier the 
order of (Tovernment was ultra vires. On ap¬ 
peal before the Judicial Committee Lord Mac- 
naghten ^held the decision of the Subordinate 
Judge and held that the order of the Govern¬ 
ment was illegal. Then it was suggested at the 
Bar, as was done in the ease of King v. Speyers, 
that a declaration from the Court as to the 
illegality of the executive order of the Govern¬ 
ment might prove infructuous. The order 
of Court in su})ersession of the order of 
Government might not ipso facto revive the 
order of the Collector. Lord Macnaghten 
held, it would. His Lordship observed " The 
vitality of the decision is not impaired or affect¬ 
ed merely by destruction or mutilation of the 
entry in the Collector’s book. Cancellation in 
obedience to illegal commands of Government 
can have no more effect than cancellation made 
at the dictation of a lawless mob which the 


Interpreters fn th^ Orj|;ihal Side: thaf^ have ip« 
terfered with the efBcieney of that, gervice so 
much asr the Jack of {noper traimQg. Frooci the 
facts stated tdiere it would appear, that it would 
be an advantage if the Interpreters’ sez:vice was 
made a special branch of public ^ryice and 
selections to its lower grades were made by 
examination both oral and written an^ men so 
selected were appointed to the Presidency Courts 
of Small Causes, Presidency Magistrates’ Courts 
and to the translator’s department in all the 
Courts and in the Government Secretariat. 
Wl\en occasion arises selection may be made in 
the High Court from amongst the members of 
this service. As some of the High Court ap¬ 
pointments are worth Ks. 400 to Es. 600 and 
the Chief Translator’s salary in the Secretariat 
is much more, wenjre^’sure that candidates by 
such an arrangement will be induced to 
specialize in the art of interpretation and tran¬ 
slation from the vernacular and other la^uages. 
This service will attract only such men^s have 
an aptitude for mastering other*language8. 

CUERENT INDIAN CA^S. 


officer in charge has no power to resist.” (3 C. 
W. N. at p. 171). 

It Was further asked at the Bar, evident'y on 
the assumption of the Collector being a subor¬ 
dinate of Government, “ what would happen 
if the Collector ignored the order of Court?” 
Lord Macnaghten gave a more direct answer 
to the question than has been given by the Ijord 
Chief Justice of England in Speyer's ca^'c. 


(CRIMIN.^fc.) 

Criminal Procedure Code, sec. 195, cl. (6). 

Ram Raja Dat v. Shbo Daval, I. L. R. 37 
All. 439. 

The right conferred by cl, (6). of sec. 195 
may not be exactly a right of appeal but it is 
.'-trongly analogous to such right. The legisla¬ 
ture intended that a Court of superior jurisdic¬ 
tion whose jurisdiction was invoked under sec. 
195, cl. (d), should reconsider the entire matter 


His Lordship said ;—” It is highly imptt>bable 
that an officer of Government would set the 
Court at defiance. It is impossible to suppose 
that the Government would countenance such 
conduct as that. But the remedy in such a 
case if it did occur would be simple enough. 
Every order such as that which the Appellant 
asks for carries with it liberty to apply* On a 
proper application,and a ptapet ]^i^J>eing 

f iven it would be found that the onn of the 
'ourt would be long enough t6 reach the 
offender whatever bis position might be/’The 
theory of the English constitution is, fm ddnbt, 
that the King cannot do any wroi^,„ bpt his 
officers are always amenab’e to law, nftd legal 
^ procedure. " 

Mcniiig eBcleneyi'^Sllw- 








on the merits and while allowing all reasonable 
weight to tlie opinion of the Court below should 
nevertheless reconsider the question of the pro¬ 
priety of the order of sancrioh on its merits 
upon a complete review of the entire facts. 

Cf^inal Procedure Codi, sec. 408-^A.ppeal. 
* Eii'RROR V. Hab Dayau, I. L; % 37 471. 

Where of several aocn^ pereems tri^r by an 
Assistant Sessions Ju^ one 
more than four years’ rigon^illiiiij^^ 
and the rest to . lesser 
appeals of all the Recused lie 
even if the pen»m sehfenoedjto 
lor wore than four 
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the passing of the Adt. is nothii^ in 

the Act nbont wdkfs already in existence ^hen 
the Act was {Assedi 

' Civil Procedure Code, sec. 93^ 

Salbman v: Shaikh Ismail, I. L. B. 39 
Bom. 580. 

The Collector under sec. 93 stands in the 
position with regard to his Collectorate us the 
Advocate-General in the Presidency town and 
the suit which requires his consent is a suit 
which he, if he thought fit, would be competent 
to file in his own name as a public officer whose 
duty it is to protect public charities as the re¬ 
presentative of the Crown in that capacity and 
he has no right to consent to the institution of 
a suit by twp persons claiming to have an in¬ 
terest in the trust unless iJ^is such a suit as he 
would consider himself to be justified in filing 
at the relation of such two persona in his own 
name.«. 


Hindu Law. 

Parvati^Bai V. Bhagwant, I. L. H. 39 Bom. 
393. 

According to the Mitakshara although pro¬ 
perty in the |)aternal or ancestral estate is by 
birth the father has independent power in the 
disposal of effects other than immoveables for 
indispensable acts of duty and for pur])oses 
prescribed by text of law as gifts through affec¬ 
tion, support of the family, relief from distress, 
.etc. This power of the father does not enable 
him to dispose of ancestral property even though 
not immoveable by Will. 

€mt«|r<mben£t. 

•I’oTHB Bditob, “ Calcutta Weekly Notes.” 

Bear Sir,—appears from the paragraph 
^headed ,*■ Pa^y and prospects of Interpreters” 
in the Weekly Notes, in its issue of the 17th 
Januaiy, ttoi an attempt has been made to show 
that t^ d^ti^mtitki^ m staff of Interpreters 
’ii of pay. Any such 

futile, inasmueh 'as 


Wi 


,Qd Interpreters in the High a salary 

of Bs. Here, it will be seen/the higher 
allotments had been filled by* promotion 
from lower appointments on appreciation 
of.''merit. The secret of their success la^ 
in the training they had received in 
Courts and not in the pay being Bs. 400 in the 
High Court. 

Begard being had to the fact tha^the Chief 
Interpretorship carries a salary of Bs. 600 per 
mensem which is equal to the salary of a Subor- 
. dinate Judge and a Deputy Magistrate of the’ . 
third grade, and the two Senior Interpreter- 
ships carry a pay of Bs. 400 each which is equal 
to the pay of a Munsif of the first grade or a 
Deputy Magistrate of the fifth grade, and that 
it takes a member of the Judicial service start- , 
ing with an initial i)ay of Bs. 200 eighteen to 
twenty-two years to rise to Bs. 600 and fourteen 
to sixteen years to rise to Bs. 400 and a member 
of the Executive seiwicc beginning with a pay 
of Rs. 200 ten to twelve years to rise to Bs. 400, 

It would hardly be fair to suggest that the scale 
of -pay in this Department is not sufficiently 
attractive. It is true that barring the above 
three appointments the remaining six posts in 
the Department carry salaries ranging from 
Bs, 300 to Rs. 150, and the scale of pay for 
these po.sts was fixed from tinie to time since , 
about the year 1890 when another appointmenff, ;■ 
worth Rs. 400 which had existed before 
split up; but regard being had to the fact thi^/j'; 
it lakes even a member of the 



Executive Service beginning with a 
Rs. 100 six to eight years to rise to Rs 
is unreasonable to pronounce the pay 
unreasonable and inadequate. 

A grievance seems to have been made ctf . 
fafct that it has taken Babu Trailakhya 
Goswami’s Ruccessor twenty-three years to, 
from a salary of Bs. 150 to Rs. 400,.anid 
has evidently been put down to the injudfciuu#, 
gradation of appointipCHts in the ... 

which causes a block'in 
reason has however 
' being that for reasons 


ities he was 


outsiders in'clttdin^'’f!jp|pl 
lower Courts 
"-'.head. It 

; iin this coim^^il M Mli^lijl^ 

'/Mukenee 

§phose 
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Court to select Interpreters from amongst 
candidates for vacancies by testing their abilities 
^by trial in open Court but in spite of such trials 
it has so hapjiened latterly that even candidates 
passing such test have not fulfilled the exjjecta- 
tions of the Bench and the Bar. 


Yours truly, 
Vehi Amatob, 


Hthteto; 

The Ijawyeb’s Official Diary, 191G, 
Published bv the Law ]^rintin(i House, Mount 
Road, Madras. 

This diary which has since its first public.i- 
tion become ])opular Mith tlie members of the 
legal profession has in this its fourih year of 
issue been much enlarged in size by the addi¬ 
tion of matters particularly useful to lawyers. 
Another peculiar feature this year is that tlie 
diary contains pages for the first three months 
of 1917 also. The get-up is excellent. 


(jftoteiS of Citoeo. 

BNOLISH LAW OOURTS. 

KING’S BPINCH DIVISION.—(Before thr 
Lord Chief Justice and Avory and Lush, 
JJ.). The King v. Sir Kdgar Speyer and Sir 
E. J. Cassel. ITth December 1915. 

Are naturalized British subjects born of alien 
parents entitled to be Privy Councillors. 

This was a rule nisi obtained against the Bes- 
pondents to show cause by what authority they 
were or claimed to be members of His Majesty’s 
Briyy Council. The Attorney-General took 
preliminary objections on behalf of the Crown 
that the proceedings at the instance of a private 
person were misconceived, and that the Court 
had no jurisdiction to entertain them. The 
Court overruled all the objections. In support 
of the rule it w'as urged that the Respondents 
were not born of British, parents, nor in the 
United Kingdom, ahd that by the proviaons of 
Statutes 12 and 13, Will. ITT, c. 2, sec. 3, (Act 
of Settlement), and Statutes 4 and 5, Geo. V, 
c. 17, sec. 3, sub-sec. (2), (British Nationality 
and Status of Aliens Act, 1914), they were not 
comj)etent to be .members of the Privy Council. 
The Naturalization Act of 1844 (7 and 8 Vic, c. 
•66) confeired on iraturalized aliens the rights 
MW capacity of ordinary-.^British suSjectS but 
, .'JPefrained from, js^ving them rights of 4Gcvem- 
V; ge^t. The ; Naturalization Act ^ 1^0 , <83 
expressly repeiljed of 


1844, but did not expressly repeal the Act of 
Settlement. Under the Act of 1870, therefore, 
a naturalized alien could not be appointed a 
member of the Privy Council., The Act of 
1870 removed such disqualifications on natura¬ 
lized aliens, as were removed by the Act of 1844 
and no more. The Act of 1914 did not in-* 
troduco any change in the rights of persons of 
alien birth. The intention of the Act of 
Settlement was to exclude all persons pot born 
of British })arcnts, even if those persons had 
boon naturalized, and that law still applied. 

The Respondents showed cause. They sub¬ 
mitted that their apiwintments w-ere neither 
wrongful nor illegal. They were naturalized 
British subjects, and any person ho’ding a 
certificate of naturalization under the Act of 
1914 had the sta1ufcof*a natural born British 
subject. By sec. VTI of the Naturalization 
Act, 1870, it was enacted that an alien to whom 
a Certificate of Naturalization had been granted, 
was entitled to all political rigljts to which a 
natural born British subject was entitled. The 
bolding of the office of a Privy Councillor was 
nothing more than a yiolitical right. The C’ourt 
discharged the rule. In thecourse of his judg¬ 
ment the Lord Chief J ustice said as follows :— 

The complaint is that both Hir Edgar SjKiyer 
and Sir Ernest Cassel have wrongfully and 
illegally been sworn as members of the Privy 
Council by reason of the provisions of the Act 
of Settlement (statutes 12 and 13, Will. Ill, c. 2, 
sec. 3) and the British Nationality and Status 
of Aliens Act, 1914 (statutes 4 and 6, Geo. V, 
c. 17, sec. 3, sub-sec.. 2). The question at issue 
depends upon the construction to be p’aced on 
these and other statutes relating to naturalized 
British subjects. The Attorney-General took 
the preliminary objection on behalf of the 
Crown that these proceedings were entirely mis¬ 
conceived and that this Court had no jurisdio-* 
tion i|i entertain them. He based his objection 
uponmve grounds:— 

(1) That the wrong (if any) was a usurpation 
of rights by the Crown, whereas the remedy 
was only available for usurpatiota again^ the 
Crown of the rights of Prerogative of ttie 
Crown. 

(2) That no judgment in favour of the relator 

could be enforced, because it would W ah order 
upon the Crown* , . .; 

(3) T^t membership of the. Privy 

did not epne^itute the hpldii^. ctf )ah ofSehf 

(4) 'Tiha.t if it did,>ii 

plM^spre*' .■' 

( 6 ) 
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a Crown Office information, but only fur in^ 
formation by the Attorney-General. 

As to the first ground. The argument of the 
Attorney-General was that originally a writ of 
quo warranto was only available for use by the 
King to protect the King against encroachment 
on the Boyal prerogative or of the rights, 
franchises, or liberties of the Crown, and that 
an information in the nature of a quo warranto, 
which proceeding had taken the place of the 
old writ of quo ivarranto, was equally limited 
in its availability as a remedy. I think that 
this point fails. 

In Darley v. The Queen (1‘2 Cl. and F., 537), 
the Judges were summoned to the House of 
Lords to give their opinion. The House of 
Lords adopted the 02 >in^n delivered by Chief 
Justice Tindal, and since ^en this decision 
has been the starting-iioint w’hen considering 
the law relating to quo warranto and the effect 
of the earlier cases has been much (jualified— 
The Queen v. lianipden [(1866) 6 B. and S., 
at p. 931]. Many of the authoritie.s cifcnl to 
us in the course of the argument were dealt 
with in that case and reviewed by ('hief Justice 
Tindal. He ex^iresic'd his conclusion in the oft- 
quoted words at p. 541:— 

After the consideration of all the cases and diein 
on this subject the result appears to be that this 
proceeding by information in the nature of quo 
u-arranto will lie for usurping any office, whether 
created by charter alone or by the Crown, with 
the consent of Parliament, provided the office be 
of a public nature and a substantive office, not 
merely the function or employment of a deputy 
or servant held at the will or pleasure of others. 

The test to be applied is whether there has 
been usurpation of an office of a public nature 
and an office substantive in character; that is. 


pronoynce a judgment of ouster it would be 
making an order u 2 }on the Sovereign. ' But a 
judgBjent against the Bespondents would have 
effect against them only; it would be an order 
upon the subject, not u^ion the Crown. It was 
fhori'argued that that Court wou’.d be poweadess 
to enforce a judgment of ouster in this case, 
that it could not order the Kegistrar of the Privy. 
Council, who was the servant of theming, to 
remove the names •from the Boll of Privy 
Councillors, neither could the (burt prevent 
the immediate reinstatement of the names if 
the King thought fit to order it. It was sufficient 
to say that a judgment pronounced in favour 
of the relator would not involve the making of 
an order ujxjii the Begistrar, neither would the 
Court be powerless to enforce the judgment if 
it W'ere disobeyed by those against whom it was 
made. That was the King’s Court, they sat 
there to administer justiceand to interpret the 
laws of the Bealm in the King’s name. It was 
respectful and jiroper to assume that once the 
law' was declared by a comjietent judicial 
authority it would be followed by the Crown. 

The third ground depended on whether 
membership of the Privy Council constituted 
the holding of an office, for, if an office, it was 
clearly of a nature within the meaning of 
Barley’s case (supra). The term “office ’’ was 
not here used in a strict sense (The Queen v. 
Fox-, 8 E, and B., 946), and to be a Privy' 
Councillor was to hold an office within the 
meaning of the term as used. Indeed, 
bet;,ship involved the taking of an oath of 

The fourth ground was that the office wa|' 
not' of ’a permanent nature, but was held at ^ 
pleasure. It was difficult to understand why 
in principle an office held at pleasure should 


ah office independent in title. This decision is 
an authority against the proposition argued by 
the Attorney-General. It establishes that 
whereas formerly a quo warranto was held to 
lie only where there wasja usurpation of a pre¬ 
rogative of the Crown or ^ a right of franchise, 
a proceeding by information in the nature of 
quo w&rrawto lias long. ^ince been extended 
beyond that limit and is a remedy available to 
^vate persons within the ihnits stated by Chief 
and subject sd^ys to the dis- 
to refuse or'^nt it The 
m y. The GUdr4idm of 

Q. Bm 169] taskes the iaihe 
vie^'iliilhfe.detilien ^ Darley 




not equally, with an office of a permanent 
character, be the subject of this remedy, pro¬ 
vided that the office was of a public and substan¬ 
tive character, particularly as an office held at 
pleasure was often in effect of a penuanent 
character. After conrideriUg . the authqrif^es 
since Darley v. The Queery, % 
they rested upon the 

that case, and were only A^lcfttlonis i^^!^ 

the particular facts. 
was much relied 




On examination it 
charged the 
,«j^point 
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cratioii of the Ooiirt. No case bed dted of 
& r^usal by the Court of an information where 
' the reappointment to an oj&ce held at 
would be .illegal. It w:ould aeem etmnne that 
the Court,* by refusing the remedy, sbotud per* 
petuate illegality. 

The last ground w'as that the remedy cou'd 
only be Mught at the .instance of the Attoniey- 
General oy an information ex officio, and that 
the order should be disebStrged because it was 
made at the instance of a private person. In 
support of the contention Sir William Low- 
ther's case [(1725) 2 Tjord Eaym. 1,409] and 
Ibbotson’s case [(1736) Cases temp. Ijord 
Hardwick, p. 261] were cited. It could not be 
doubted that the present application concerned 
public government, and there was no ground for 
impugning the motives of the relator. A 
stranger to the suit could obtain prohibition 
(see Broad v. Burkins, 21 Q. IB. D., 633), and 
there was no reason why he should not, in a 
proper case, obtain an information of quo 
warranto. Sir George Makgill appeared to 
have brought the matter before the Court on 
purely puUic grounds without any private in¬ 
terest to serve, and it was to the public ad¬ 
vantage that the law should be declared by 
judicial authority. In his Lordship’s opinion 
the preliminary objection failed on all grounds. 

It now becomes necessary to decide the main 
question—whether the appointment of the Ees- 
pondents to the Privy Council was contrary to 
law. By the third section of the Act of Settle¬ 
ment is was enacted that— 

No parson bom out of the Kingdom of England, 
Scotland, or Ireland or the Dominions thereunto 
belonging (although he be naturalized _ or made a 
denizen except sum as are born of English parents) 
shall be capable to be of the Privy Council nr a 
member of either House of Parliament, or to enjoy 
any office or place of trust, either civil or military, 
or to have any grant of lands, tenements, or here¬ 
ditaments from jlhe Crown, to himself or to any 
other or others in trust for him. 

I disregard the brackets for the nur^se of 
construing the language {Duke of Devonshire 
V. O'Connor, 24 Q. B. D., 478, perJjosA ^aher). 
The words of the section meaii that A liatura- 
lized subject of the Crown is not capable to be 
a Privy Councillor unless he is bom of, JBnglish 
parents. . . . There is no 
, v^tk)n on the Crown to appmnt any Jiwtiicto to 
the Privy Gbundl, but this sectkm^^llJBpoees: a 
Jjlnitifliibn ufratthe powers of the 
tho*|)fboJntment of 
ti&t,.Station is 


ment affecting naturalised jpeisons have hd 
been repealed, exprebdy or impliedly by latm 
' statutes—the apx)ointmeht of both the Bespon* 
dents is contrary to law, as neither of them 
was born of English parents. ... 

At the time of the Act of Settlement natura- 
lization was obtained by means of a Bill in 
Parliament for that purpose, and so jealous was 
PaHiament of this provision limiting the capa¬ 
city of naturalized subjects that it passed tbs 
statute (Beorge I, c. 4, which enacted that nc 
Bills of naturalization should be received in 
either House of Parliament unless words in 
effect preserving the limitations prescribed by 
the Act of Settlement were inserted. Jtn 1844 
an Act was passed to amend the laws relating 
lo fUiens (7 and 8 Victoria, c. 66^ and to enable 
the rights and cajUtcitfes of Brifash subjects to 
be granted to aliens subject to the conditions and 
restrictions imposed by that Act. It extended 
the rights of aliens with regard to the holding 
of real and personal estate (se^s. 2, 8 and 4), 
andby sec. 6 enabled aliens to become natura¬ 
lized ujjon obtaining a certificate from, the 
Secretary of State and taking the prescribed 
oath. An alien who comptied with the condi¬ 
tions imposed by the Act “ shall enjoy all the 
rights and capacities which a natural-born sub¬ 
ject of United Kingdom can enjoy or transmit, 
except that such alien shall not be capable of 
becoming of her Majesty’s Privy Council, nor 
a member of either House of Parli.ament.” 
Naturalization under the Act of 1844 therefore 
gave to the naturalized subject all the rights of 
a natural-born subject save that the first and 
second limitations or disqualifications und< r 
the Act of Settlement were still preserved (setis. 
6 and 8). . . . 

By the Naturalization Act, lfl7(> (33 Victoria, 
c. 14), the statute of 18^ was ropeal^ and 
furtl^er facilities were given • to an alien to 
obl^ a certificate of naturalization (sec. 7). 
It enacted that an alien to whom a .^^^rtificate 
of naturalization is granted shaKTln the 'United 
Kingdom be entitled to all political other 
rights, powers, and privilegesv 'an^ h# m 
to all obligations to which, • 

British subject is. entitled dr 

United Kingdom; The oifiyr 

ed is that he shall not, wheP*w ltld^ ^|fel ^^ of 

the foraigd State, of. whl^''llid^-W^<#^^ 

beforw he obtained 

.be d"'B|it{sh 

'be w"-(pi.b|eet of' 

or} 
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1844 as to membership of the Privy Council or 
of Parliament. The words " shall be entitled 
to all political and other rights, powers, and 
privileges to which a natural-born British sub¬ 
ject is entitled ’ ’ in their natural meaning must 
be held to exclude any quahhcation except that 
expressly mentioned which is above quoted. 
The two limitations jireserved by the repealed 
Act of 1844 disappeared in the Act ot J870, and 
the language of this Act is inconsistent witli 
their continued existence. In luy judgment 
this statute of 1870 cannot be read otherwise 
than as extending the rights and capacities of 
naturalized subjects. ... If this statute 
is to be construed, as I think it must, as ex¬ 
tending* the rights of naturalized subjects it 
cannot be read as impliedly re-imjiosing the 
limitations repealed by the Jbl of 1844 or which 
had been expressly jireserved by that Act, If 
Parliament intended to preserve these limita¬ 
tions it is inconceivable that no reference should 
have been made to them iii the Act which ex¬ 
pressly repealed the stitute preserving two of 
the four original limitations and m terms gave 
the same jxtlitical and other rights to a natura¬ 
lized subject as were enjoyed by a British 
subject. 

The conclusion is irres’stih'e th it the statufo 
of 1870 by implication repealed such of the 
limitations originally imposed by the Act of 
Settlement as were preserved by the Act of 
1844. Therefore _ the Jlesiiondents, having 
been naturalized, under the Act of 1870, were 
capable of being Privjr C’ouncil’ors whim they 
Were respectively appoinled. 

But Mr, Powell contends that since the Act 
of 1914 they ceased to be capable of being Privy 
Oounoillors as sec. 3, snb-sec. (2), of this Act 
(4 tmd 6 George V, c. 17) re-enacts the third 
sectiou of the Act of Settlement. The Act of 
1914 is entitled “ An Act to (‘onsolidate and 
lUnend the enactments relating to British 
nationaUty and the Status of Aliens.” By the 
first sub-section of sec, 8 a naturalized subject 
shall b© ontitlod to the same political and other 
nghts, powers, and privileges, and shall ” as 
JhMim the date of his natunuizalion have to all 
and purposes the Sttttus of a natural- 
hcgtiii Britiah subject,” Thesp wonds are defi- 
oito ^ precisa, but it is cimteitde^ that the 
seuoou sttVseotion nmst be read as tjuelifyfng 
hofiffiAge* The agument is that the stib- 
aeetfei, Ineena that seo, 3 of the Act 
misillli emr itiU in feree or re^aM» 

'©hiM to read this eeotl^ m 


the Act of 1914. As I have already held, the 
section of the Act of Settlement was not in force 
as regards paturalized subjects at the time of the 
passing of the Act of 1914. If the argument 
fort the relator is right and the section of the 
Act of Settlement is re-enacted, it follows that 
the status of a naturalized subject would bo 
worse under this statute than jt was either before 
or under the Act of 1844, for be could'hot und^ 
the suggested ooustriiution hold an office or 
place ot trust or a grant of lands from the 
Crown. . . The Act of 1014 was intended 

to extend and not to curtail the rights of natura¬ 
lized subjects and alicnts. . . . 

Messrfi. A. Powell, K. C., and MuUin$ for 
the Jtclator. 

Sir li. Finlay, K. C., and Mnsrs. Roshill, 
K. C., L. Scott, K. C., UcCardie and Parr for 
the Opiiosits Parties. 

The Attorney-General, the SolkUor-General 
and Afr. Brannon for the Crown. 

B. D. 


KING'S BENCH DIVISION.—Before Mb. 
JusTicK ScEUTToN. Hart and am. v. Rogers. 
3rd December 1916. 


Landlord letting furnished rooms or fiats, 
but retaining control of the roof or staircase, ts 
responsible io the tenant for defects. 


This w'as a landlord’s action to recover rent 
of a suite of furnished rooms. The defence was 
that the IMaintiff retained control of the rodf;, 
and that owing to his neglect to rejrair it. 
came into the flat to such an extent, that it 
became unfit for human habitation and com¬ 
pelled the Defendants to find other lodgings. 

The learned ,7udge discussed tho legal obli¬ 
gations of the landlord as follows :— 

It is clear that ordinarily the lessor of an 
unfurnished house does not impliedly warrant 
that it is fit for occupation, and that the lessor 
of a furnished house or apartments does ixU- 
pliedlv warrant that it is fit for human oopu-' 
nation at the beginning of the tensnipy. Wlwit 
is the jiosition where the landlorl rjstaina in hw 
own jKissession and control abiiaethihjg etta^4)ia)l 
to the enjoyment of preittisea demiseilt Mdh 
as a staircase or a lOOf ?* Xh thl OMe of W toof, 
the Divisional Court tA IfOlprooiOS V- Hwtfhpp 

(1006) 1 £. B., suoh a landM 

was at least ulodet» ith^ to fse lOosoAihle osio 
to keep the roof k fiolM the ion* 

lAtage of jl i lif' I a* ^ 

<L. B. 6 
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177, the Court went further, And treated the 
liability of a landlord who reserved the control 
of a staircase as an absolute duty to keep the 
premises in a safe condition at all events. ^ He 
doubts this, but finds it unnecessary to decide 
the ix)int. 

In Miller v. HancocJf {supra) the real question 
was the liability of the landlonl to a visitor of 
the tenant, but I think, as I pointed out in 
Huggett v. Miers (1908) ‘2 K. B., ‘278, and in 
Hargroves v. Hartopp (supra), the Court ap¬ 
proached the matter through the legal relation 
of landlord and tenant. 'I’he defect complain¬ 
ed of was a worn condition of steps in a staii- 
case, which must be a condition arising gradu¬ 
ally and may or may not be obvious. Lord 
Esher hays, “ The landlord was bound to keep 
the staircase so as to afford a reasonably safe 
entrance and exit to tho tenants.” Jjord 
Ilustice Kay speaks of ” a duly on tho part of 
the landlord to keep the stairs in a safe condi¬ 
tion,” 

liord Alverstone in Hargroves v. Hartopp 
(supra) takes the same view. Mr. Justice 
Atkin in Lucy v. Bawden (1914) ‘2 K. B., 318, 
has come to the conclusion that the decision in 
Miller v. Hancock must be limited to the liabi¬ 
lity for traj)8 as explained in Inderrnaur v. 
Dames (L. R. ‘2 ('. P., 311), and he says the 
evidence was clearly consistent v\ith the defects 
being in tho nature of a trap. I supiKJso a 
worn step may or may not be ‘‘ a trap ” within 
the meaning of the decisions. The defect, 
which the jury found in Lucy v. Batcden 
(supra) was the ab.sence of a fence or rail, which 
was a defect that any one could see. There 
was an allegation that the second step in the 
outside staircase was defective. The jury 
negatived this, and Mr. Justice Atkin says :— 
” The case might have had a different result 
had not the jury negatived the existence of a 
defect in the repair of the steps ”—suppose 
if such a defect had been found to be a trap. 

I havd carefully* considered the lanlfbage of 
Miller v. Hancock (supra) and have come to 
the conclusion that, as reported, all the Judges 
imposed an absolute duty jio repair on the land¬ 
lord, I think Jf the Court, and particularly 
Lord Justice Bpwen, had meant merely to 
impose a liability for traps on the line of 
In^rtnaur y. Dames (supra), they were quite 
capable of e:;fipe^tng it. in clear words fUid 
w:o<ild havq .d<i^ If it is to be held ^t 

ci^ ;tout0^reaM care to repair 


or a duty to give notice of traps or concealed 
defects of which the landlord knew and the 
tenant did not know, it must, in my view, be 
so held by the Court of Appeal and not by 
a Judge of first instance. 

T notice, though it is not authority, that Mr. 
Foa is of opinion (Foa’s Landlord and Tenant, 
.'ith Ed., page 143) that the decision is per¬ 
fectly correct, and is an authority for holding 
that in the letting of flats, where th^ staircase 
forms no part of the demise but remains in the 
control of the landlord, he is responsible to his 
own tenants for defects of repair. 

Messrs. Disturnal, K. C., and Morle for the 
Plaintiffs. 

Messrs. Rose-Innes, K. C., and F. Dodd for 
tho Defendants. 

B. D. «• ' 

CALCUTTA JlOH COUBT. 

BMMt ttMMiou mt rM 
iXlM lapirtHit WMt t > ba tollf N|V(Ld 

Civiii AppeIiL.4tb Jurisdiction. Before D, 
Ch.\ttbbjku and Be. 4 ghoboft, JJ. Appeal 
PROM Original DecreI! No. 355 of 1914. 
MATILATj SAHA POD.DAR, Defendant- 
Appellant ». BIDYA SUNDARI DASYA 
and OOVEBNMENT, Pl.'iintiffs-Respon- 
dents. Ist February 1916. 

Costs — Court-fee—Suit for maintenance — 
Civil Procedure Code (Act V of IVOH), sec. 
35, Or. 83, rr. 10, 11. 

The appeal arose out of a suit for mainte¬ 
nance brought by the mother against her sun. 
The suit was decreed by consent of both ijarties 
—the Defendant agreeing to pay Rs *23 per 
mensem for the maintenance of his mother. It 
was admitted that the Defendant was in posses¬ 
sion of much property left by his father and in 
cond^eraiion of these circumstances the learned 
June in passing the decree ordered the De- 
fen^nt to pay the costs in respect of Court-fees 
and commission. 

It Was contended in appeal that this order 
of the Judge in respect of costs we# not wip- 
ported by the Civil Procedure Code and ref^ 
once was made to rr. 10 and 11 of Or. 33. 

Held, that the direction was just and proper 
under sec. 85 of the Code of Civil Fipiiiisdhre. 

Babu Gopal Chunder Das for the Appellant. 

Bdbus Atifl: Chunder Dvift (fat Bahu Bum 
Chzran Mitrd) and Dftirendrd for 
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which were acquired by the Calcutta 
Improvement Trust, and a sum of 
Bs. 11,260 awarded as value thereof. 
That the Opposite Party No. 2 as Eeceiver 
of the estate of Hira Lal Bose filed a peti¬ 
tion claiming a portion of the said amount 
on the allegation that the land was not 
comprised in the mortgage and did not 
therefore pass to the Petitioner. That the 
Petitioner thereupon put in an objec¬ 
tion stating that the laud had been 
clearly included in the mortgage. The 
dispute was referred to^the Calcutta Im¬ 
provement Trust Tribunal under sec. 30 
of the Ijand Acquisition Act read with 
those of the Calcutta Improvement Act 
No. V of ipjl (B. C.). That when the 
case came on before the Tribunal, the 
Petitioner prayed that the records of the 
moiigage shit ^hich vero then and Tiere 
still in the District Judge’s record 
room should be called for as the same and 
other papers were necessary to be pro¬ 
duced as evidence on Petitioner’s behalf in 
the apportionment case. That thereupon 
the President of the Tribunal by a requi¬ 
sition called for the records from the office 
of the District Judge of Alipur. But the 
District Judge refused to send the records 
on the ground that the Tribunal was not 
a Court withjn the meaning of Or. 33, r. 
10, C. P. C. 

That subsequently the Petitioner made 
the present application to the District 
Judge praying that records be sent to the 
Special Tribunal. 

The J udge on the 23rd J une refused the 
application holding that the Tribunal was 
not a Court. 

Against this order the Petitioner moved 
the Court and obtained the present Buie. 

Sabug Mohendra Nath Bay, Oututda 
Churn SeHf Monmotha Nath Boy and 
Surendtra Nath Doa-Gttpte for the P®tl<» 


Babu Ram Churn Mitter for the Gov¬ 
ernment. 

The Judgment of the Court was as 
follows:— 

The question that is raised in this !l^u’e 
is one of considerable importance to the 
public having dealings with the 8])ecial 
Tribunal constituted to hear ciscs from 
the orders of the Calcutta Improvement 
Trust. It is perfectly clear that some 
modus operandt must be devised by which 
the Tnbunal may have access to Land Ac¬ 
quisition and other records that are neces¬ 
sary for the purpose of their business. 
But there appeared to be technical diffi¬ 
culties under the law. Wo therefore 
asked the learned Government Pleader, 
Babu Bam Churn Mitter, to give us bis 
assistance in the matter, and w^e have also 
heard the learned Vakil Babu Mohendra 
Nath Bay for the Petitioner, and it ap¬ 
pears to us fairly clear that in the exercise 
of our powers of supervision under the 
Charter, we ought to give directions to 
the lower Court m the same way in 
which a Bench of this Court appears 
to have done in the case of Golap 
Coomary Dasst v. Soondur Naram Deo (1). 
There the Court also dealt with adminis¬ 
trative orders of this Court. Now as the 
shortest way to get over the difficulty 
we may point out that the Special Tnbu¬ 
nal has been constituted a Court under 
the Land Acquisition Act, 1894, and under 
sec. 63 of that Act the Land Acquisition 
Court is governed by the provisions of the 
Code of Civil Procedure and has the powers 
of a Judge under that* Code. Xt is not 
necessary to follow the learned Jl^udge in 
the Court below to tbe «Ktent of holding 
tihat the Special Trilimnal wofdd be able to 
compel the prodnctlon of records from 
{tpplber Court* com- 
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pulsion which seems to have been a stumbl¬ 
ing-block in the learned Judge's mind. 
Nobody ever heard of an attempt to compel 
a Court to send its records to another 
Court, and we are not apprehensive that 
an^^such question will ever arise. The 
power to call for records is a power which 
is undoubtedly inherent in the Judge of a 
Land Acquisition Court and consequently 
in the Bpecial Tribunal? 

For these reasons we think that the 
Buie should be made absolute and the Dis¬ 
trict Judge should be directed to send the 
record asked for by tho President of th« 
Tribunal. 

We make no order as to costs. 

Rule made absolute. 


CPBI7T OOUNOIL.] 


[Apfbau trom Eastern Africa.] 


Earl Lobbburn. 
Viscount Haldane. 
Lord Wrenburt. 
1915, 

3, December. 


Abdurahim Haji 
Ismail Mituu, 
Appellant, 

V. 

Halimabai, 

Respondent. 


EaUgrution—Msmons of Cuteh—StUltment tn 
Africa amongH Mohamedant—Hindu law 
ruin of Muaension^ if eotUinuet to apply to omi- 
granu—Prt$Hmption—’Domicil*, 


Where a Hindu family migrate from owe 
part of India to another, prim3> facie, they 
carry with them their personal law, and, 
if they are alleged to have become subject 
to a new lo^al custom, this new custom 
must be affirmatively proved to have been 
adopted, but when such a family emigrate 
to another country and being themselves 
Mohamedans seHle among Mohamedans, 
the presumption that they have accept¬ 
ed the law of the people whom they have 
joined is tdie one that should be wmeh more 
readily made. 

Where certain members of tffiii Hfimon 
•ddomrmmitg at Cutch {who, betnf pHpnal- 


ly a sect of Hindus, upon conversion to 
Mohamedanism, did not adopt the Mohck- 
medan law as to succession but retained the 
Hindu law of succession as a customary 
law binding upon the entire community) 
about half a century ago emigrated to 
Mombasa in East Africa where they settled 
down among people who professed the 
Mohamedan religion : 

Held —That in order to raise the pre¬ 
sumption that the emigrants accepted^ihe 
Mohamedan law of succession, all that had 
to be shown was that,they had so aeted as 
to raise the infe^nce that they had cut 
themselves off from their old environments, 

Thai the analogy here was that of a 
change of domicile on settliiyj in a new 
country rather than the analogy of a 
change of custom on migration within 
India. ^ 

Held —That the Mohamednn law of in¬ 
heritance governed the devolution of pro¬ 
perty left by a deceased Memon settler in 
Mombasa when it did not appear from the 
evidence that the Memons in Mombasa 
had at any time established any distinctive 
political or social organisation for them¬ 
selves or ever as a body claimed to be out" 
side the system of law which prevailed 
among the Mohamedans of Mombasa. 

This was an appeal from a judgment of 
the Court of Appeal for Eastern Africa re¬ 
versing a judgment of the High Court of 
Eaal Africa at Mombasa. 

The facts of the case sufficiently appear 
from the judgment. 

Their XiOBDsmps’ JcumifEMT was deli¬ 
vered by 

VisoouNT Haldane. —^This is an appeal 
from a judgment* of the Court of Appeal 
for Eastern Africa revarsing[ a judlEmeht njf 
the High Court of East Africa at Momhaaa* 
The questiou to be decided is wbejbher the 

sppotviwo to the estate of qne IsMAil 

* 
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Abdubahim Haji Ismail Mithu «. Halimabai. 


Mithu, deceased, is governed, as the Ap¬ 
pellant, who is a son, claims, by Hindu 
law, or whether such succession is govern¬ 
ed by Mohamedan law as the Respondent, 
who is the widow, asserts. This question 
arose in an action brought by the Respon¬ 
dent against the Appellant claiming ad¬ 
ministration and a declaration that she 
was entitled, on the footing that Moha¬ 
medan law applied, to an eighth of her 
husband's estate. On the Appellant’s 
ooi\tention the Respondent, as widow of 
the deceased, became entitled to no more 
than maintenance. « ^ 

The deceased was a merchant who had 
settled at IVIombasa, and was a member of 
the Indian sect known as Memons. Ac¬ 
cording to ,the case as stated by the Ap¬ 
pellant’s Counsel, some 400 or 500 years 
ago the “ Ijuwanas,” a sect of Hindus 
located in Seiyde, became converted to 
the Mohamedan faith and took the name of 
Memons. A century or so later they 
migrated to Cutch, where they settled. 
There were two migrations. Those who 
first migrated, and their descendants be¬ 
came known as Cutchee Memons, while 
those who migrated on the second occa¬ 
sion, and their descendants were called 
Nw^apoofia Memons. Both sets of 
migrants held to religious tenets and 
oustoms which are common to the Memon 
community, and, for the puiquoses of the 
present appeal, the distinction between 
the two sets is immaterial. 

Upon their convention to Mohamedan- 
ism the Memons did not adopt the Moha¬ 
medan law as to succession, but retained 
the Btindn law of succession as a onstomary 
law which remained binding upon the 
entire Metbon community at Cutofa. 
Otar half a century ago Memons began 
migrate from Cutch to Beat Aficioa, and 
ttiam aee now, so it is stated, at l^t a 
hmidkwd Memon families at Mombaaa, 

i , f 


The deceased’s father was a Nassa- 
pooria Memon who about half a century 
ago, with his wife and children, including 
the deceased, migrated to Mombasa, where 
they settled. At Mombasa the succession 
to Mohamedans is in general governed by 
Mohamedan law, although it would^ pro¬ 
bably be open to immigrants to prove that 
they have brought with them and pre¬ 
served a custom establishing special law 
of succession. 

The action was tried before Hamilton, 
r. J. The Appellant and Respondent 
both called evidence. It was shown that 
in some cases, of which eleven appear to 
have been fully proved, succession among 
the members of the Memon community at 
Mombasa had taken place according to 
Mohamedan law. The only documentary 
evidence was also in accordance with this 
view. On the other hand oral evidenec was 
given for the Appellant and accepted by 
the learned dudge who tried the case which 
showed that in a few cases distribution in 
accordance with Hindu law had taken 
place. It was also established that there 
had been a custom, or at least a practice, 
that ornaments given to a wife in her 
husband’s life-time were allowed to re¬ 
main with the widow only during her life 
or until remarriage, a custom or practice 
more nearly resembling the rule which 
obtains among Hindus than any which 
regulates such cases among Mohamedans. 
Upon consideration of the evidence 
Hamilton, C. J., decided in favour of thu 
Appellant. He took the yiuw UiBt tb® 
burden of proof lay on the BeK^p(KUle[at to 
show that there was a MohftttiC^dan uuatcuii 
which applied to the MenuMw in Momboua, 
that this custom wa» Offutet oad invaino 
able, and that it bad tibe euetotu 

which governed ibe bteMOaln imeb 
eaaes before r ^ 

ll^he ^ 
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opinion. They he’d that Hamilton, C. J., 
had, having regard to the facts as establish¬ 
ed, wrongly stated the character of the 
burden of proof. They took the view that 
if the present Eespondent simply produced 
su^cient evidence to show that the custom 
of i^indu succession had ceased to be 
generally observed by the Memons in 
Mombasa, that was sufficient to entitle her 
to succeed, if the other side failed to bring 
forward sufficient evidence in answer. 
They commented on the indications, ad¬ 
verse to the present Appellant, furnished 
by the documentary records, and on what 
they considered to be on the whole the 
preponderance in trustworthiness of the 
oral evidence against him. That on cer¬ 
tain occasions females should have been 
proved to have preferred maintenance to a 
share of a very small estate they regarded 
as in the circumstances inconclusive; nor 
was the special cu.stom or practice as to 
ornaments enough to displace the presum]-)- 
tion that the general rule w^as chat e-f 
Mohamedan law. 

Their Lordships are in agreement with 
the conclusions reached by the Court of 
Appeal for Eastern Africa. It seems to 
them that the learned Judge who tried the 
case misconceived what, having regard to 
the circumstances of the Memon migration 
to Mombasa, w’as the real question for the 
Judge who had to try the case. 

Where a Hindu family migrate from one 
part of India to another, primA facie, they 
carry with tthem {Eeir personal law, and, 
if they are alleged to have become subject 
to a new local custom, this new custom 
must be affirmatively proved to have been 
adopted, but when such a family emigrate 
to another country, and, being themselves 
Mchamedans, settle among Mohamedans, 
the presumption t^t they fc&ve accepted 
the law of the people whom, they ■ have 
joined seems to their Lordships he one 


that should be much more readily made. 
All that has to be shown is that they have 
so acted as to raise the inference that they 
have cut themselves off from their old en¬ 
vironments. The analogy is that, of a 
change of domicile on settling in a new 
country rather than the analogy of a change 
of custom on migration within India. 
The question is simply one of the proper 
inference to be drawn from the circum¬ 
stances. In the present case it is to be 
observed that it does not appear that, the 
ISfemons in ^Mombasa have at any time 
established any di|Jinative j)f)litical or social 
organisation for themselves. Such organi¬ 
sation as has been formed appears to have 
been formed mainly, if not entirely, for 
purjwses of worship. There ^eems to be 
no sufficient reason in what has been 
brought before the Courts in this case for 
regarding the Memons wh(^bave emigrated 
from Outch to Mombasa as other than a 
number of individual Mohamedans who 
have settled down among a people who are 
of their own religion. It does not appear 
that these Memons have ever as a body 
claimed to be outside the system of law 
which naturally follows from that religion, 
and so prevails among the Mohamedans 
at Mombasa. Their Lordships 'iiive 
examined the oral evidence brought for¬ 
ward on behalf of the Appellant. It re¬ 
lates to very small estates and is of an in¬ 
conclusive character. There is lacking in 
it ll^dication of intention to assert a prin¬ 
ciple. A good deal of the evidence for the 
Respondent is to the same observa¬ 
tion. But several of the documentaryi re¬ 
cords distinctly support the contention that 
some at least of the Memon families had 
treated themselves as gov^ed in 
qf succession by Mohamedan law, and the 
balance of the oral testimpny, appesni to 
he , ml this side. >Undmr thosie 
their Lordships tliiiitic,tiiat' i 
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sumption which arises from the facts prov* 
,ed, and the weight of evidence are both 
in favour of the conclusion reached by the 
Court of Appeal. 

They will, therefore, humbly advise His 
Majesty that this appeal should be dis¬ 
missed without costs. 

Appeal dismissed. 

COBDINABT OBIOINAL OZViL 
JUBIBOIOTION] 

' In the matter of the 
T Indian Arbitration Act 

me.’’. (ixofiam, 

Heard, ' 

7, Janaary. • lx the MAIT.R oa 

Judgment, * ^o- 

10, January. ®' 

• Honmotha Nath Mul- 

LiK and anr. 

Broktr habit at principal —CiH«/oin and uiagt 
of Caieutta &unnp JUarktt—Stc. 9S, Piov. (5), 
Indian Etidtnet Act (I of 1879)—Etidtnct of 
euttom or vtagt incidental to contract—Indian 
Contraot Act \1X of 1879), ttet. 980 and 988— 
Arbltrat'on and Atcard by Bengal Chamber of 
Commorce^ juriediction. 

An award made hy the Bengal Chamber 


0 ^ 

was such a custom and that the Defendants 
knew of it. 

jPatiham Banebjbe V. Kankinaba Co., 
Ld. (1) distinguished. 

Held —That secs. 230 and 236 of the 
Indian Contract A-ct, the former of which 
deals with undisclosed principal and the 
latter with falsely contracting as argent, 
Were not applicable to this case. 

Held also, that evidence of usage of trade 
applicable to the contract which the 
parties making it knew, or may be reason¬ 
ably presumed to have known, is admis¬ 
sible for the purpose of importing terms 
into the contract) respecting which the 
instrument itself is silent. 

Fleet v. Murton (7) followed. 

That the usage being known to the 
Chamber the matter was within their juris¬ 
diction and the award was properly made. 

The facts of the case as also the argu¬ 
ment at the Bar are fully set out in the 
judgment. 

Mr. S. R. Dass, Counsel, for the De¬ 
fendants, Petitioners. 

Messrs. N. Sarkar and P. N. Chatterjee ,. 


of Commerce was sought to be set aside by Counsel, for the Plaintiffs, Opposite Party;.: 
Defendants in Court on the ground that 

the Chdmber acted in excess of jurisdiction The Judgment of the Court was as 
in having made the award in favour of the follows :— 

Plaintiffs disregarding the fact that the con- Chaudhuri, J.—This is an application 
tract in question was made by Plaintiffs to set aside an award made by the Bengal 
as brokers although in fact the Plaintiffs Chamber of Commerce. Joy Dali & 
had no principals and the contract was not entered into a contract * * for principala 
therefore enforceable. The Plaintiffs for the sale of certain'goods.to* the Mnll^a 
alleged that there was a custom in the hereinafter referred to aa Plaini^fi wid Ijdfer 


market in respect of gunny, hessian and 
manufactured jute goods by which brokers 
are held liable upon sneh contracts, and 
twsh custom, being weU-khpwn. to the 
CHdmher, the award was properly nj^e and 


fhc Pmrt apowed , 

' V. 'irf * 1 ' a/', , r ’ . 


fendants respectively. The DefendlmliS ■ 
did not take delivery 

Plaintiffs referred' the',ina*fi 0 n''oiE: , 

pute to the Ben^^; . 

under a 


-"‘H i' -’V'l 
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Chamber that it had no jurisdiction (1) 
inasmuch as the Plaintiffs were merely 
brokers in the transaction and the contract 
was “for principals ” (2) there were fraud 
and misrepresentation when the contract 
was entered into, that is to say, in fact Joy 
Lall Co. had no principals at all, although 
the contract purported to be by them as 
brokers on behalf of principals. The 
Chamber has made an award in favour of 
the Plaintiffs. In answer to the applica¬ 
tion now made the Plaintiffs alleged that 
there was a custom in the market by which 
brokers are held liable upon such contracts 
and that such custom being well-known to 
the Chamber it is submitted that they have 
properly made their award and it is ac¬ 
cordingly valid. Upon that an issue was 
framed for trial before me as to whether 
there was such a custom. Learned 
Counsel appearing for the Defendants sub¬ 
mitted that no evidence of that kind could 
be taken inasmuch as it would contradict 
the terms of the contract. I have however 
allowed evidence to be taken subject to 
such objection. The evidence is that 
brokers in such contracts in Calcutta, in 
gunny, hessian and other manufactured 
jute goods, are held by custom responsible 
by both buyers and sellers for the per¬ 
formance of the contract. Such evidence 
has been given on behalf of the Plaintiffs 
and has not been contradicted by any one 
on the side of the Defendants. Inasmuch 
as learned Counsel for the Defendants also 
contended that his clients, if there was such 
a custom, were unaware of it, he was allow, 
ed to call one of the Defendants. It ap¬ 
pears that he had previous dealings With 
the Plaintiffs and I may say at once that 
I am not at all satisfied with his evidence. 
The custom pleaded by the Plaintiffs has 
been proved and I am not satisfied that the 
Defendants did not know it. I think they 
knew. The question, therefope, is, oan 


evidence of such custom be taken, or its 
existence considered by the Chamber. 

It is urged that it has been decided in 
Patiram Banerjee v. Keinkinara Go., Ld. 
(1) that a broker on such a contract is not 
liable. It is to be noticed that Woodroffe, 
J., guarded his decision in that case, by 
stating that it was said that there wfts a 
cimtom in Calcutta that such contracts 
were regarded as jirincipal contracts, but 
that there was no such evidence before 
them. , 

Mollett V. Robinson (2) has been relied 
upon as having held “,It is also an ele¬ 
mentary proposition that a custom of trade 
may control the mode of perldtmance of a 
contract, but cannot change its intrinsic 
character. No usage unknown tq the prin¬ 
cipal can justify a broker in converting 
himself into a principal seller.” It is 
argued that the contract itself cannot be 
contradicted. 

Tn Hutchinson v. Tatham (3) Brett, J., 
laid down “ that though you cannot con¬ 
tradict a written document by evidence of 
cu<>tom you may add a term not inconsis¬ 
tent with any term of the contract.” 

In Hutchison v, Eaton (4) it was 
held that the arbitrator had no jurisdiStiou 
to decide on custom inconsistent with the 
terms. In that particular transaction the 
Plaintiffs alleged that the goods were of 
inferior quality. This case was discussed 
and followed in North-Western Rubber 
Co. v| Huttenhaoh (5). The cases dealing 
with this point are to be found in Smitib’s 
lieading Cases under head ” Wigglesioorth 
v. Dallison ” and were referred to. There 
is no doubt that with respect to cpmtner- 
cial contracts it has been long established 

(1) ISC.W.K, SSSOMS). 

(S) L. B. 5 0. P. S4a (117^, 

(I) L. B. 8 a P. 489 (1178). 

(4) L. B. II Q B. O. 881 (18841, 

(8) £198^ 9 K.B.807, . 
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that evidence of a usage of trade appli¬ 
cable to the contract which the parties 
making it luiew, or may be reasonably pre¬ 
sumed to have known, is admissible for the 
purpose of importing terms into the con¬ 
tract respecting which the instrument itself 
is silent: That with regard to particular 
commercial usages evidence is admissible 
either to engraft terms with tlie contract 
or to explain its terms. In Humfray v. 
Dale (6) it was held that not merely a term 
But a party on oral evidence of custom may 
be added to a conjliract in writing. 

On behalf of thtf^ Plaintiffs Fleet v. 
Murton (7) has been relied upon. It is 
very similar to Ilumfrey v. Dale (6). In 
Fleet V. MurUon (7) evidence vras adduced 
on behalf of the JMaintiff that in the 
London Fruit Trade if the brokers did 
not name their principals in the contract 
note itself, ttic brokers are held personally 
responsible on the contract. Cockburn, 
C. J., held that evidence of the custom was 
admissible on the ground that “ although 
when a party professes to contract as 
broker, it might primd facie be taken that 
he contracts without the intention of in- 
cuning liability on his owm part, yet, if by 
the custom of the particular trade there is 
that qualification of the contract (which if 
written into the contract in extenso, would 
undoubtedly bind him), that qualification 
might, he thought, be imported into the 
contract by evidence of the custom.’* 
Blackburn, J., was of the same opinion. 
The custom sought to be proved in that 
ease was that if the broker did not dis¬ 
close his prineipal’s name on the contract, 
he was personally liable. 

Fleet v.MurUm (7) was followed in this 
Court in Oubhoy v. Aeetooih (8). It is 
diffioplt to distinguish the point arising in 

(i) 7B.lk« MS; B B. MiSB. msatefl 

<f) t. B 7 Q B. Its iW\h 


Fleet V. Murton (7) from that in the matter 
before me. It appears from the corres¬ 
pondence relating to the matter which was 
placed before the Chamber that the Plain¬ 
tiffs were not being addressed as agents or 
biokers : the Plaintiffs were denidUding 
fulfilment of the contract and the Defend¬ 
ants were asking for extension of time. It 
also apiiears from some of the letters that 
they held the Plaintiffs responsible to them 
upon the contract and, ui>on the evidence 
before me, I am of opinion that the De¬ 
fendants knew of the alleged custom. 


There is a clear distinction betw'een secs. 
230 and 236 of the Contract Act. The 
latter section deals with the case of a 
person falsely contracting as agent. He is 
not entitled to performance : The former, 
with the case of undisclosed principals. 
The agent in such cases is not personally 
bound unle'^8 he does not disclose the name 
of the principal. It does not appear that 
the Plaintiffs were ever asked to disclose 
the name of their principals. I think that 
in a contract of the character in suit evi¬ 
dence can be taken about tlie custoiU 
alleged. It does not cease to make the 
principal liable, but makes the agent also 
liable. It does not therefore appear to me 
to contradict the terms of the contract or to 
qhange the intrinsic character of it. It is 
a matter essentially fit for the Chamber 
being within their knowledge. The gUnny 
business in Calcutta is very extensive and 
of daily occurrence and contracts of the 
nature in suit are usual. I think the 
Chamber had jurisdiction in this matter 
and properly made the award. 'Wie rule 
is, therefore discharged with costs. 

Messrs. Mukherjee and Dtttt, Attorneys, 
for the Defendants^ Petitiofiers. 

Messrs. MHtdr and Attorneys, tok 
the Plaintiffs 0|p|^te l^Brty. 
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Imam, J, 

1916, 

Heard, 25, 26 and 
|7, January. 

Judgment, 

27, January.J 
Account, Bu't for, eotU of $uit pondtuff rofc'- 
oneo for oecount. 


vl 

J. I. J. Htau and anr., 

V, 

Ths Bengal Stone Co., 
Ld. 


In a suit jor accounis tchere the Defend¬ 
ant resisted Plaintiffs' claim for an account, 
costs were awarded to the Plaintiffs up to 
and including the hearing by the decree 
directirig reference for an account. 

This was a suit for an account from the 
Defendant Company, carrying on business 
as builders and contractors, for monies re¬ 
ceived from the PldSntiffs on account of 
the construction of two bui'.dings construct¬ 
ed by the Defendant Company for the 
Plaintiffs. 

In January 1909, the Defendant Com¬ 
pany contracted with the Plaintiffs to 
construct for them two buildings in Cal¬ 
cutta, viz., premises No. 27 Park Street 
and premises Nos. 294/295 Bow Bazar 
Street on the basis of actual cost plus 10 
per cent, profit on the actual cost, and re¬ 
ceived from the Plaiptiffs Rs. 50,000 on 
accoimt, and a mortgage for Rs. 2,50,000 
on the Bow Bazar premises, and after¬ 
wards on the 22nd August 1911, upon the 
completion of the buildings, a further sum 
of Rs. 2,80,000. When the Defendant 
Company re<5eived this last payment of 
Rs. 2,80,000, they had not yet submitted 
their bill to the Plaintiffs for the cost of 
the work, and"they on the same day, ue., 
on the 22nd August 1911, took the follow¬ 
ing letter from the Plaintiffs on an 8 MfS. 
stamp paper, the letter being drawn, tfb the 
office of the Defendant Company’s apii- 
citins and signed by the Plaintiffs wftjen 
th^ were not represented by theif <j^ 
sblidtors. 


12, Hastings Stbesst, 
Calcutta, 22nd Aug. 1911. 

To 

The Bengal Stone Company, Ld. 
Dear Sirs, 

In consideration of the Bengal Stone 
Company, Limited,,this day reconveying 
and releasing the premises Nos. 294/295, 
Bow Bazar Street mortgaged by us to the 
Bengal Stone Company, Limited, we 
hereby admit and acknowledge that the 
said reconveyance and release only relates 
to the said premises Nos. 294 and 295, 
Bow Bazar Street, and „we”bereby under¬ 
take to pay to the sSid Bengal Stone Co., 
Ld., not later than the dlst December 
1911 any sum which may hereafter be 
found to be due from us to the said Bengal 
Stone Co., Ld., under or in connection 
with the agreement, dated the 21st January 
1909, and made between the said Bengal 
Stone Co., Ld., of the one part and our¬ 
selves of the other part. 

We hereby also agree to forego any and 
all claims that we may have had or have 
against you in respect of delays in comple¬ 
tion of the buildings at Park Street and 
Bow Bazar and wilt only make such cor¬ 
rections in your bills and accounts af we 
may find to be erroneously or excessively 
charged. All other items of the contract 
agreement, dated 2l8t January 1909, to be 
considered as in force. 

Yours faithfully, 
f (Sd.) J. I. J. Hyam, 

(Sd.) Harry Jones by his 
attorney, J. I. J. Hyam. 

On the 25th August 1911, the Defei^nt 
Company submitted their bill of ' opsts 
amounting to Rs. 3,57,301-6-11, but did not 
furnish a detailed account of the meitfsme:^ 
ments of the quantities of work donO, isr 
spite of repeated demimds, but offered > 
books of aoconnt fenr PUdnt^E’ 4 

and vo,ucdiWs.for jpaymc^ts^i^^ 
matjeri^^^^sd^; '''in 
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buildingfl. The Plaintiffs contended that 
the sum of Bs. 2,60,000 and the letter of 
the 22nd August were taken from them 
under circumstances which amounted to 
coercion, and they engaged an engineer to 
measure up the buildings and were advised 
that the Defendant Comi^ny were over* 
paid, and the Plaintiffs brought their suit 
for an account from the Defendant Com* 
pany as to the actual cost of the buildings 
and of the monies received on account 
thereof. The Defendant Company m their 
written statement resisted the Plaintiffs’ 
claim for an account* cA the ground, 
amongst others, that by reason of the letter 
of the 22nd August there was an account 
stated between the parties. 

Mr. Justice Imam, before whom the suit 
was tried, decreed the Plaintiffs' suit and 
ordered a reference for account before the 
Official Beferee, hblding however that the 
facts of the case did not amount to coercion 
in law. 

Afr. Zorab (with him Mr. S. Hyam) ap* 
peared for the Plaintiffs. 

Mr. Pearson (with him Mr. Surita) ap¬ 
peared for the Defendant Company. 

Mr. Hlfam for the Plaintiffs: Your 
Lordship will allow me my costs. 

[Imam, J.—Should not costs be reserved 
until the accounts are taken? Generally 
costs ore reserved in such cases.] 

Mr. Hyam .— submit 1 am entitled to 
my costs irrespective of the result of the 
reference. The substantial question in 
the case was account or no account. I 
asked for on account, the Defendant Com¬ 
pany resisted my claim and lost, and costs 
should foUow the event. Where a refer¬ 
ence for an acooont is an incidental relief, 
costs sire reserved pending the Beferee'a 
report. Here the Plaintiffs' very claim 
wae foe an adccrant, and they have suotned* 
«d h their elaitn* In SeUor y. Qti0i» (I). 


Ln. 

Defendant denied Plaintiff’s right to an 
account, and, an account being directed, 
costs op to and including the hea rin g were 
given to the Plaintiff by the decree order¬ 
ing the reference. In Huninath Rai v. 
Krishna Kumar Bakshi (2) Lord Hobhousa 
in the Privy Council stated the principle 
as to costs in such cases as follows:— 
" And inasmuch as the Defendant has 
taken the course of denying . . , his 

accountability tn toto, he should have been 
ordered to pay the whole costs of the suit. 
If he had been truthful, he should have 
submitted at once to an account and thus 
saved great expense," and the same prin¬ 
ciple is illustrated in Boynton v. Richard¬ 
son (3), Collyer v. Dudley (4) and Jefferya 
V. Marshall (5). 

Mr. Pearson for the ]5efendant Com¬ 
pany.—^In Jelliooe v. Pnce (6) costs were 
reserved pending the reference for an ac¬ 
count. This is the general rule. Sellar 
V. Griffin (1), Collyer v. Dudley (4) and 
Jefferys v. Marshall (5) were excepticmal 
cases. But Plaintiffs should be deprived 
of their costs although successful on the 
issue as to account, because they charged 
coercion and failed on that issue. In their 
charge of coercion they made unfounded 
aspersions on the character of the Defend¬ 
ants. That is misconduct and sufficient 
cause fb deprive them of their costs. In 
Huxley v. West London Extension Ry. 
Co. (7) Lord Haisbury laid down the 
principle in such cases es follows- 
" Everything which increases tiljie litigstr' 
tion and the costs, and whidh places 
upon the Defendant a burddi which 
he ought not to bear in the od!m> 

0 ) 11 w R MS (IMtli 

(S) 1 L R H CA. 4IT # f. m fum* 

(I) 

(4) IT 

(5) 19 W. R, Nt ir 

<S) 
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of that litigation, is perfectly good cause 
for depriving the Plaint-ilf of his costs.” 
Plaintiffs in charging coercion hate in¬ 
creased the costs of this litigation and 
should be deprived of their costs. Similarly 
Bord Watson 8ay.s in the same case at p. 
33 ‘‘good cause in my opinion embraces 
everything for which the party is respon¬ 
sible, connected with the institution or 
conduct of the suit, and calculated to occa¬ 
sion unnecessary litigation and expense.” 
In any event the D.efendant Com])any 
should get the costs on the issue of coercion 
on which they have succeeded. Parker v. 
McKenna (8). 

Mr. Hyam in reply :—Jellicoe v. Price 
(6) was itself an exceptional case. The 
Vice-Chancellor^n reserving costs did not 
V. sapprove of the decision in Colleyer v. 
Duitey (4). A successful party can only be 
deprived of his costs for misconduct or for 
other sufficient cause. ’ There is no mis¬ 
conduct found against the Plaintiffs here, 
neitlicr is there any sufficient cause to 
deprive them of costs. Tu Huxley v. 
West Lor^don Extension ily. Co. (7) 
Plaintiff made an extravagant and ex¬ 
tortionate claim and tried to supjwrt 
it by fraudulent statements and dis- 
hones acts and by evidence which the 
jury disbelieved. In Parker v. McKenna 
(8) charges of grave and deliberate fraud 
were made which turned out to be entirely 
without foundation. None of these stric¬ 
tures are applicable to the present case. 
Per contfa the Defendant Company, in 
obtaining the letter of the 22nd August in 
the absence of the Plaintiffs’ solicitors, 
were themselves guilty of such misconduct 
as to deprive them of their costs on the 
issue of coercioTi on which they succeeded. 
Daniel Ch. Pr. 8 “Ed.”, p. 1039 (6). 

<4) 1 T. a R 491 (I828<. 

(S) 1 Y * O. Oh. Oa, 7l it84l*. 

H A. c. 96 ftt p. 89 ( .8891. 

10 Cbri>pp, 03«t p. 190 (4874), 


Imam, J.—The Plaintiffs will get their 
costs up to and including the hearing on 
scale No. 2. 

Messrs. Jones <& Co. for the Plaintiffs. 

Messrs. Orr, Dignam & Co. for the De¬ 
fendant Company, 

lOXVlL APPELLATE JU&IBDIOtIoN.] 

Appeals from Appellate Decrees 
Nos. 1243, 1979—1981 of 1912. 

' Mathuramoban 

Mookerjee, j. Saha & ors., De- 

N. R. GhattbrjEA, J. fendants, Appel- 
1915, ^ lants. 

Heard, 20, and v. 

24, August and Rah Kchar Saha 
2, September. andjCHiTTAGONG 

Judgment, District Board, 

24, November. Plaintiffs, Respon- 

. ^ dents. 

Bengal Local Self-Government Act {III B. C., o; 
1885)y eee. JS8 (d), rules umier — Rr, 98, 98, it 
ultra vires and directory—Power to make rulet tc 
regulate exercise of statuto'-y authority, scope o/— 
Interpretation of etatutes—Interpret '(ton hy author- 
it'es charge! with execution of rules, mine of—RuU 
whether mandatory or directory or in part one ana 
in part the other — Teet — Release, if may operaU 
as conveyance—‘Plaint'ff if and when should it 
allowed to complete hie title pending suit — Con¬ 
tract of Corporation without teal if enforceable, 
when not demanded hy etatute~ -Part-per, ormance 
at a ground for tpecific enloreement 0 ; une»alet\ 
coniract—Suecneive contraott dealing with earn* 
matter—Former if rescinded when later edntrau 
iiusalid—Retcietion by renurieiation, when efeetive— 
Beteieeion after part-performance—Money taken hj 
Corporation under illegal contract—Liability U 
refund — Oiv>l Procedure Code (Act 9 of 1908), Or 
4t, rr, ig (8), 88—Orost-obfection where may bt 
urge I c^ainet eo-Respondent—Court'e power H 
permit when Justice requires—Change of law. 

The effect of rr. 98 and 98 of the Bulei 
made by the Lieutenani-Qovernor On tht 
18th December 1885 under sec. 138 o) 
Act III of 1885 B. C. (Bengal Looal Self- 
Goeemmeni Act) is that no ifhnttweabh 
fropert^ vested in a District 
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sold, except with the previous approval of 
the Local Government (sec. 93) and except 
by an instrument under the Common Seal 
signed by the Chairman and by two 
members of the Board. 

These rules are not ultrd vires being 
rules made for the purpose of “ regulating 
the powers ” of District Boards to transfer 
property, within the meaning of sec. 138 (d) 
of the Act. 

The> requirement as to signature by two 
members of the Board urr. 98 is mandatory 
and not merely direcldrypfor read (as it 
must be) with r. 93, it implies a prohibit 
tion on the Board to effiei transfers other¬ 
wise than III the maniu r laid down by it. 

The authorhij to “ regulate ” does not 
ineludi a poiei r to prevent or prohibit, 
but, .subject to this qnalifu ition, a rule 
framed fur tin pifrpose of regulating the 
power to transfer property may deal teith 
the extent as also the mode of exercise of 
that power. 

Mlnictral Corporation of Toronto v. 
Virgo (6) and ATroiiNisy-CiKNKRAL v. An- 
NOCA^K-CiKNiiRAL (7) referred to. 

Courts in construing a statute will give 
much weight to the interpretation put upon 
it, at the time of its enactment and since, 
by those whose duty it has been to construe, 
execute and apply it, although such inter¬ 
pretation may be disregarded by it for 
cogent and persuasive reasons. 

Balbswau V . Bhagirathi (8) reft rred to . 

No universal rule can be laid dou n for t'le 
eonstruclion of statutes as to whether 
mandaU>rij enactments shall be considered 
directory only or obligatory with an 
implied nullification for disobedience; it is 
the duty of Courts of Justice to try to get 

(«) [ms] App. OtM. 88 * 

I7l [1888] App. Cm. 848. 

O) 1.1*. R. 86 W. 7011718) s • 0 ,19 a IT. 

H.R67 t 7 0. L. J. 883 0808}. 


at the real intention of the legislature by 
carefully attending to the whole scope of 
the statute to be construed. 

Howard v. Bodington (13) and other 
cases. • • 

A statutory rule may upon such inter¬ 
pretation be very well held to be in part 
mandatory and in part directory. 

Where a District Board having sold some 
land by auction to the highest bidder for 
Rs. 1,280 granted to the latter a certificate, 
and then as the certificate did not speci¬ 
fically describe the property sold executed 
a deed of release in favour of the pur¬ 
chaser : 

Held —That the sale was ineffective as 
there was no compliance with the provi¬ 
sions of either sec. tii of the Transfer of 
Property A cf or rr. 93 and 98 aforesaid. 

The release did nob operate as a convey¬ 
ance, as title to land cannot pass by a 
mere admission when the statute requires 
a deed. 

Hrmendbanath V. Kumar Nath (5) and 
Hbmbndranath V . Kumar N vth (1) distin¬ 
guished. 

That the release and the certificate neb 
being in compliance with r. 103 did not con¬ 
stitute even a valid contract for sale. 

Held, in a suit by the purchasers bo 
ecver possession from a person other tJuin 
the District Board, that coming into Court 
as Plaintiffs they could succeed only on 
proof of a valid Mle. 

Thai not having had any title On thO 
diTie of the institution of the sutt, the tsria^ 
could not have been postponed to enable 
them to complete their title by securing 
a duly executed instrument tr<im the Die- 

(4) ISO, W, I 
(6) I. L. R. 19 
(t«04). 

|18) L. 9 !>• 
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trict Board, the principle of Gtjnpat v. 
Adbarji (42) (discussed, voith reference to 
eases in Sarat Cbandra o. Apubba 
Krishna (43)'] being inapplicable to such 
R case. 

Where the original contract by which a 
District Board agreed to transfer land for 
a consideration of Rs. 25 was not forth¬ 
coming, 

Held —That if the seal of the Board was 
necessary to give validity to it, it should he 
presumed against the Board that every¬ 
thing had been done that was rtecessary to 
make it a binding contract upon both 
parties. 

Dob d Pennington v. Tannibre (44) 
referred to. 

Bemblc: The strict rule of ancient 
Common Lajj that a Corporation could only 
act under its seal and was not bound by 
written contracts not under seal should 
he relaxed where there is no statu¬ 
tory requirement of a contract being under 
seal and the benefit of the contract has 
been enjoyed by the Corporation. 

That in any case part-performance such 
as will prevent an ordinary Defendant from 
setting up the defence of the Statute of 
Frauds will prevent a Corporatiorl from set¬ 
ting up tfMt defence or a defence grounded 
OH the absence of the Corporation seal; 
[Fsy on Speoifiio Performance (1911) sec. 
548 and cases referred U>\ though where 
the statute positively requires the contract 
to be under seal, the exception hosed upon 
the doctrine of part-performance cannot he 
applied. 

Where therefore the Distfiot Board 
having acquired property belonging to A 
under the Land Aequisitum Act agreed to 
restore the property to A, en the latter pay^ 
ing Rs. 25 beirtg the costs of the acquisi^ 

MX) 1.1* R. I Bon. IM {WtU 

(M) 14;^, L J. 

(44) »Q 

% 

' » 


tion and A deposited the money, and wot 
allowed to remain in occupation of the lane 
and to incur expenditure thereon for many 
years on the basis of the contract : 

Held —That the contract itself not bein^ 
ultra vires of the District Board,, in tht 
sense that it was beyond the scope of tht 
authofity of the District Board as a Con 
porate Body under any circumstances, wot 
specifically enforceable even though noi 
sealed. * 

One contract is, rescinded by anothei 
between the safhe parties, when the lattei 
is inconsistent with and renders impossible 
the performance of the former, but i) 
though they differ in terms, their legal 
effect is the same, the secohd is merely a 
ratification of the first, and the two must 
be construed together ; where the new con¬ 
tract is consistent with the continuance oj 
the former one, it has no effect unless and 
until it is performed. 

Where parties enter into a contract which 
if valid would have the effect by implication 
of rescinding a former contract and it titnw 
out that the second transaction cannot 
operate as the parties intended, it does 
not have the effect, by implication, of 
affecting their rights in respect of the 
former transaction. 

Held, that a later agreement of A with 
the District Board to purchase for 
iRs. 057 odd a larger area including the 
subject-matter of the previous agreement, 
which did njot fulfil the requirements of r. 
103 and was thus inoperaiive, did not make 
the pervious contract irsopetatioe. 

4 icho duly deposited the latter sum also, 
failed to obtain a conveyanoe and ewbse- 
quenfjly applied for refund of JSt. odd 
being the amount of both dppodte. The 
refund was not made and hoi^ parUee con¬ 
tinued £6 conduct themeekee tlbrs ioa» 
no reegisahn, and whoniha Mbriet Board 
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proceeded to dispose of the land, A 
protested. 

Held —That there was no abandonment 
of the whole agreement clearly made out, 
such as is necessary to establish a renuncia¬ 
tion of the contract by A. 

That there could not be such rescission 
after the contract had, as in this case, been 
half performed. * 

A Corporation like a natural person is 
, not entitled to retain money or property 
which it has received under an agreement 
which turns oitt tQ^be ultra vires or illegal. 
The law, independently of express contract, 
will compel restitution or compensation. 

As an ordinary rule, a Respondent in an 
appeal is not entitled to urge cross-objed- 
tions except as against the Appellant but 
under r. 22 (3) and r. 83 of Or. 41 of the 


have culminated in these oppepiB, consists 
principally of matter of record[, and has not 
formed the subject of controversy in the e1bk> 
borate arguments addressed to this Coin^. 
In 1895, one Bam Kamal Saha njade over 
a sum of money to the District,Boudf ol 
Chittagong for the acquisition of a tract,of 
land, in order that a tank might be ex¬ 
cavated thereon for the benefit of the in¬ 
habitants of the locality. On the 16th 
June 1897, the usual declaration was pub¬ 
lished under the Land' Acquisition Act; 
the land was in due course delivered to 
and became vested in the District Board 
on the lltb and 2l8t February 189$'. It 
subsequently transpired that Bam Kaihal 
Saha, the donor, was not moved by 
motives of public philanthropy, bht that 
his real object as also the object of Bam 


Civil Procedure Code, the Appellate Court 
can in a proper case allow cross-objections 
to be urged against a co-Respondent, 

In the peculiar circumstances of the pre¬ 
sent case in which the co-Respondent 
supported the Appellant and there was no 
^esHon of surprise, the Court permitted 
this to be done. 


Sundar Saha, now represented by the Ap¬ 
pellants, his three sobs, was to spite his 
relation Bamkumar Saha (the Bespondenf 
in these appeals) who was owner of a sub** 
stantial portion of the property aoquifei^.' 
As Mr. Skrine, the then Commissioner d ^ 


the Chittagong Division observed, . 
country was honeycombed with tanJ^', i 


These were appeals from a decision of J, 
Pbillimore, Esq., District Judge, Chitta¬ 
gong* dated 9th February 1912, modifying 
that of Babu Asutosh Banerjee, Subor¬ 
dinate Judge, Chittagong, dated 28th 
November 1910. 

The facts of the case fully appear from 
the Ju<%inent. 

dtr Behafi Chose and Bobu Dhiren- 
j^lai ^hostgir for the Appellants. 

Natk Bog and Oumdih 

Babn the piitriot 




dmiOUpnT 






it was simply monstrous to wish to piM 
down godowns and buildings to exca^itl 
another tank. The result was thal, bit 
the 7th March 1698, the Distr^ jwiiafdf 
decided to abandon the {ffoject,; bui as 
possession of the land acquired 1^ 
been taken, the Governmient ^ 

liberty to withdraw 
under sec. 48' (1) of A<W|j|; 

Bengal Goverpmeiii 
the 
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off their hands at the price paid for its ac¬ 
quisition. On the 29th August 1898, the 
Board intimated to Bamkumar Saha that 
8(8 they had abandoned the project, it had 
become necessary to return the land to its 
original ^wner, and they enquired of him, 
whether he was willing to take back the 
land on payment of Bs. 25 as the expenses 
of acquisition. The owner, who was 
obviously anxious to get back the land, 
which he had lost by reason of what was 
essentially an unwarrantable misuse of the 
machinery provided in the Land Acquisi¬ 
tion Act, deposited the amount in the 
Treasury on the 6th September 1898. The 
Land Acquisition Collector, apparently in 
ignorance of these proceedings, called upon 
Bamkumar Saha on the 16th December 

1898, to receive Bs. 638-6-6 as compen¬ 
sation for that portion of his land which 
had been acquired for the benefit of the 
District Board. On the 10th January 

1899, Bamkumar Saha wrote to the Land 
Acquisition Collector and refused to take 
the compensation money on the ground 
that he had already accepted and acted 
upon the offer of the Board to retransfer 
the land to him on payment of Bs. 26. 
The sum held in deposit by the Land Ac¬ 
quisition Collector as compensation was 
subsequently made over by him to the Dis-, 
tiict Board. The District Board, how¬ 
ever, did not execute a conveyance in 
favour of Bamkumar Saha, and, so far as 
we can gather, the latter also did not press 
for a regular deedf The reason, no doubt, 
was that notwithstanding the proceedings. 
for acquisition he continued in actual occu¬ 
pation of the land. More than two years 
later, on the 27th November 1900, the 
Land Acquisition Collector intimated to 
Bandmmar Saha that Bs. 957-11-1 had 
been^epent for acquisition of the land, that 

. Bs. - 598-,5-6 which at one time stood' to 
as owner of the land acquired,,. 


had been made over to the District Board, 
and that the land would be given to him 
on payment of the balance, Bs. 491-5-7. 
This offer, so far as can be made out from 
the record, covered not only the land of 
Bamkumar Saha which had been acquired 
for the District Board, but also other lands 
in the neighbourhood which had been ac¬ 
quired for tha purposes of the same pro¬ 
ject of excavation of a tank. On the 4th 
December 1900, Bamkumar Saha deposit¬ 
ed in the Treasury the entire sum of 
Bs. 957-11-1; and on or s^out the same 
date, a draft conveyance in his favour was 
drawn up on a stamped paper purchased 
at his cost for Bs. 10. The conveyance, 
however, for some unexplained reason, was 
neither executed nor registered. ASout a 
year later, on the 2nd August 1901, the 
Bengal Government intimated to the Com¬ 
missioner of the Chittagong Division that 
the land should be offered to the original 
owners at cost price, and that if they declin¬ 
ed, it should be sold by public auction. 
The letter added that in either case, the 
net sale-proceeds should be given to the 
donor or his personal representatives who 
had paid the cost of acquisition. On the 
24th Febrnary 1902, the District Board 
issued a letter to Bamkumar Saha and in¬ 
formed him that if he did not, within thirty 
days, deposit Bs. 538-6-6 as price of the 
land and Bs. 13-9-6 as cost of acquisition 
(total 551-15-0) to take hack his land, 
the land would be sold by public auction. 
Obviously the District ^ard authorities 
overlooked that a much larger sum than 
w'hat was demanded had already be^ 
deposited Im^amkumar Saha. The reoot^ 
does not snow what reply was submitted 
by the latter. We know, however, thsit 
on the 20th October 1902 the Land Acqui¬ 
sition Collector intimated to Bambom&r 
Saha and several other persops (some il 
them appca^tly hj^ siij^rior 
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and others his tHants) that they should on transpire from the evidence on the record; 


p^ment of Bs. 872-2-3 within 6th Nov¬ 
ember 1902, take back the land, and, that, 
otherwise, it would be sold by public 
auction. The notice explained, on the 
face of it, that the sum demanded was 
obtained by deduction of Bs. 118-9-9, that 
is, 16 ijer cent, from Bs. 990-12-0 (which 
was the cost of acquisition of the land in 
four parcels under four declarations; the 
respective amounts w^ere Bs. 50-8-3, 

• 36-11-0, 62-8-10 and 841-10-0). The record 
does not show;, what followed upon this 
notice, but, it is ^ain that the Land Ac¬ 
quisition Collector overlooked that a much 


but we find that on the 2lBt March 1904, 
Bamkumar Saha petitioned to the District 
Board for return of Bs. 992-11-1, which 
had been in deposit then for several years 
(the sum was made up of Bs. 26^paid on 
the 6th September 1898, Bs. 10 paid on 
account *of stamp on the 3rd December 
1900, and Bs. 957-11-1 deposited on the 
4th December 1900). No notice was taken 
of this application by the District Board 
authorities. Bamkumar Saha waited for 
three years and renewed his application on 
the 9th June 1907, but with no better 
result. He again renewed his application 


larger sum than what he demanded had on the 12th August 1907. Upon this ap- 
been deposited nearly two years before, plication, the Chairman of the District 
The pWtion now was that Bamkumar Board, on the 26th December 1907, direct- 
Saha did not get a title deed for the whole ed that the sum might be refunded, 
land, although he had fully complied with because, in his opinion, the land should be 
the requisftions of the District Board and retained and the tank constructed; he 


of the Tjand Acquisition authorities. 
Meanwhile, on the 17th May 1903, the 
Commissioner of Chittagong ha<l asked 
permission of the Board of Bevenue to 
restore the acquired land to the original 
owners. Why this was done is not ex¬ 
plained, because we know that on two 
previous occasions, namely, on the 21st 
May 1898 and on the 2nd August 1901, the 
Local Government had, expressly or 
impliedly approved the proposal for re¬ 
transfer of the land to the original owners; 


added in his note that the acceptance of the 
refund by Bamkumar Saha would estop 
the latter in any claim on the unexecuted 
conveyance ,and he specifically directed, 
that the Applicant might be asked to tj^Pd i 
the money. This instruction howevoBi 
was not carried out; the order of the ChaiF*; 
man was not notified to Bamkumar Soha, 
nor was the money ever paid or tendered 
to him, though an attempt is madd in the 
oral evidence to show that a clerk of;the 
District Board office verbally cotommSi- 


it is useless to speculate whether the letter cated the substance of the order 
of the 17th May 1903, was written, because 
the previous correspondence and the orders 
contained therein were overlooked. The 
record shows that on the 29th May 1908, 
the Board of Bevenue held th at ^eir sanc¬ 
tion was not necessary, and mat as the 
hmd had vested in the District Board, the 
latter were competent .to effect the pro- 
po9€d zetraiutfer to the original omer, 

Whnt taken by the 

i ' I iji'ft b i' ' ' jfc ' ^ iv'»'i j*- \ 7 


Chairman to an officer of Barnkumer 

The fact remains, that thd moiHty ie even 

now in the hands of ^ 

authorities. On the 92nd 

the District Boaed.^^^! 

auction. . whp' .vine. %■ ( 

occupation 

edof tbeinii ~ ^ 

and o’ 
the' Boend 
the 
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■Wl&arily overruled, and the pro^iArty vrea 
Mid to Bam Sundar Saha aa the highest 
ladder lor Be. 1,280. On the 14tb May 
1900, what is called a sale certificate was 
iMued to the purchaser; as the property 
wae not itpecifically described in this docu¬ 
ment, the Chairman of the District Board 
executed in favour of the purchasdf a deed 
of release on the 12th July 1909. Sym¬ 
bolical possession of the property is said to 
have been delivered to the purchaser on the 
^ 17th August 1909; but he was not able to 
obtain actual possession. The result was 
that on the 28th September 1909 the pur- 
diasar instituted four suits in the Court 
of the Munsif of Chittagong for declaration 
d title by purchase and for recovery of pos¬ 
session from Bamkumar Saha; the District 
BcMvd ci Chittagong was not joined as a 
party Defendant to these suits. The pur- 
drnser instituted four different suits, ap¬ 
parently on the ground that the land had 
been acquired in four distinct parcels on 
the bask of four declarations under the 
Land Acquisition Act. On the 16th De¬ 
cember 1909. Bamkumar Saha instituted a 
CMsa smt in the Court of the Subordinate 


to the institutlmi of this Hit, the smts in 
the Court of the Mtinsif were transferred to 
the Court of the Subordinate Judge and the 
five suits were tried together. The 
Subordinate Judge, in the suit of' 
Bamkumar Saha, allowed him a de<see 
for Bs. 992-11-1 against the Dis-^ 
trict Board, with interest thereon from 
date of judgment until payment. In the 
suits by Bam Sundar Saha, the Subor¬ 
dinate Judge gave him a decree for posses¬ 
sion with mesne profits and costs against 
Bamkumar Saha. Four appeals were then 
preferred to the District Judge by Bam¬ 
kumar Saha, namely, one appeal by him in 
his suit, and three'appeals by him'in three 
of the four other suits; the lands comprised 
in these suits were identical with wlfat was 
comprised in his suit. Consequently the 
subject-matter of the controversy before 
the District Judge was restrict^l to that 
portion of the land,' which driginally 
belonged to Bamkumar Saha. The Dis¬ 
trict Judge in the suit of Bamkumar Saha 
modified, to his detriment, the decree of 
the primary Court. He confirmed the 
decree in his favour for Bs. 992-11-1, but 


JvuSbge oi Chittagong, against Bam Sundar 
Balm, the pmrehaser, and the Chairman of 
tile District Board. This suit relates only 
to that' portion of the land which had 
cnrigiaally belonged to Bamkumar Saha. 
The i^aint fmfmulates the relief claimed as 
followB i-^prsif, that the title of the Flaio- 
tfff in haemi dartapa right and light by 
adverse peaeessihn be declared; seiSia^^y, 
that the purchaser Defendant be restrain- 


he made the recovery of this sum from the 
District Board conditional on his making 
over possession of the land to the Board 
within six months. In the other three 
suits, brought by Bam Sundar Saha, He 
allowed the appeals of Bamkumar Saha and 
dismin^ the claim for possemion on the 
ground that the sale of the 22nd February, 
1909 was inoperative in law. The repre¬ 
sentatives of Bam Sundar Saba, who bad^ 


ed in his attempt to take pbsseasiOD: 
ifiiirdly, that the Distriet Board Im made to 
exeeute a oon^yance in h» favour jmd 
tiMt Uk poeseseion be confirmed; foxrtiMg, 
AM a de<3w hMT ^toma^ 

; iMIk. with intweirt anAec^; 

be.<granted' swoh' 




died in the interval, have prefonred four 
appeals Comrt and have oontebdtd 

that the Mle mentioned was valid abd.; 
operative. Bamkumar Saha faaa pisfciiM ' 
a memomdum of m!oas-ob|Mtieik 
appeal,,,wHldi-iiHeik'otdef; ^ 

’ end All' 
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for specific perfoimanOlKagainst the District 
Board. Notice of the memorandum of 
cross-oBjections was, however, served at 
first only on the Appellants, and when this 
was brought to the notice of the C'oiirt, the 
hearing of the appeals was adjourned, at 
the request of the Counsel for the District 
Board, to enable him to consider the }wsi- 
tion and to receive adequate instructions; 
it was ultimately intimated to the Court 
that the District Board supported the con¬ 
tention of the Appellants and opposed the 
cross-objections of their co-Besiwndent, 
Bamkumar Saha. The appeals have been 
elaborately argued on both sides, and the 
points which emerge for consideration as 
also the facts whereon they are based may 
be briefly summarised. 

The land now in dispute admittedly be¬ 
longed originally to Bamkumar Saha. At 
the instance of Bamkainal Saha and Ram 
Bundar Saha, the land was acquired under 
the Land Acquisition Act and u as vested in 
the Chittagong District Board for the ex¬ 
cavation of a tank. The project was sub¬ 
sequently abandoned, and the District 
Board, with the concurrence of the Local 
Government, decided to return the land to 
the original owner on payment of the actual 
expenses of tho acquisition, as no compen¬ 
sation had been previously paid to him. 
Tho District Board, through their Vice- 
Chairman, then made an offer to Bam¬ 
kumar Saha to return the land to him, if 
be paid Bs. 25, as the expenses of acqui<-i- 
tion. This offer was forthwith accepttHl, 
•nd the money was deposited in the 
Treasury. Though no formal conveyance 
was executedK Bamkumar Saha continued 
in occupation presumably on tho strlfigth 
of ibis agreement. Two years later, a 
second offer w^s made to Bamkumar Saba 
by the Land -Acquisition Collector, on 
behalf of the District Board, to transfer to 
him the ^^hole of the land acquired (in- 


Saha. 


elusive of the land covered by the previous 
agreement) if he would pay Rs. 957-11-1 
which had been assessed as compensation. 
This offer was also accepted, and the 
amount demandwl was forthwith deposited. 
A dralt conveyance was prepared, but wi^s 
not executed lor some unexplained reason. 
More than a year later, the District Board, 
through their Chairman, offered to Bam¬ 
kumar Saha to retransfer to him his por¬ 
tion of the land on payment of Rs. 638-5-6, 
tho amount assessed as compensation tliere- 
for, and Rs. 13-9-G, the proportionate 
amount of expenses of acquisition. A few 
months later, (he Land Acquisition Col¬ 
lector, on behalf of the District Board, 
offered to retransfer the land to Ram- 
kumar Saha, his landlords and his tenants, 
if Rs. 990-12-0 w as j>aid. What took place 
on these offers, duos not transpire from the 
record; but two years later, Bamkumar 
Saha petitioned for refund of his deposit; 
this was of no avail, and a renewed appli¬ 
cation throe years later was equally fruit¬ 
less. On a third application by him, 
some months later, the Chairman of the 
District Board directed a refund, but his 
order was neither communicated nor 
carried out. More than a year afterwards, 
notwithstanding protest by Bamkumar 
Saha, the District Board put up tho land 
to auction, whim it w'as ]>un“hased by Bam 
Sundar Saha, who had, 11 years earlier set 
the machinery of the La ml Acquisition Act 
in motion to deprive his rival of the land 
ill suit. The purchaser, however, was not 
able to obtain actual possession, and was 


obliged to sue for recovery of possession, 
with the result that a cross suit was insti¬ 
tuted by Bamkumar Saha with a view to 
perfect his own title or to recover damages 
from the District BOard. The outstanding 
features of the oaaa. dten* thtEMREam* 
bnmar Saha has bean |j«ld any oottk<» 
Mnsatipn for hN ha®, on the 
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other hand, paid to the District Board 
authorities, with a view to obtain a re¬ 
transfer thereof, a smu of Bs. 992-11-1 of 
which the Board had enjoyed the benefit 
for 9 years at the date of the institution 
of^the suit. The only question is, what are 
the legal rights of the parties; for, there 
is not much room for doubt as to where 
the justice of the case lies. It is conve¬ 
nient to examine, at the outset, the i)Osx- 
tion of Ram Snndar Saha who was the fii st 
to come into Court and to launch these 
litigations. 

There is i^p controversy that under sec. 
16 of Act I of 1894, the title vested abso¬ 
lutely in the District Board w'hen posses¬ 
sion of the land acquired was taken by the 
Collector on the llth and 2i8t February 
1898. The question arises, whether that 
title has been subsequently transferred to 
Bam Sundar Saha. The District Judge 
has held that th<' answer must bo in the 
negative. The jmrelni“er rehod upon the 
sale certificate granted to him on the 14th 
May 1909, and the release executed in his 
favour on the 12th July 1909, the Court 
of Appeal below has held that neither is of 
any avail. Sec. 64 of the Transfer of Iho- 
perty Act provides that a sale of tangible 
immovable property of the value of Rs. 1(K) 
and upwards can be made, only by a regis¬ 
tered instrument. The sale certificate w as 
not registered and cannot consequent ly 
operate as a valid conveyance. The release 
was registered but it does not purport to 
be a conveyance, and was stamped, not as 
a conveyance but as a release; as stated ou 
the face of it, it was granted, because the 
property covered by the sale-certificate was 
not described witli sufficient precision in 
that document. A release of this character 
cannot operate to transfer title, l|>ecause, 
as had%een repeatedly ruled in Court, 
title to land cannot pass by a mote admis¬ 
sion when the statute requires a deed t 


Saha. » 

Jadunath v. Etip L0(X), Dharam Okand v, 
Mnnji Sahu (2) and Narak Lai v, Magoo 
Lai (sj. The decision in Hemendranaih v. 
Kumar Nath (4) (which at an earlier stage 
is reported in Hemendranath v. Kumar 
Nath (6)] is distinguishable; there this 
(’ourt held upon a construction ^of all 
the terms of the particular instrument 
that though culled a deed of disclaimer 
it oiierated as a deed of transfer; the 
Court did not formulate any general 
])ro]X)sition of universal application that 
a deed of release has always the same 
operation as a aonvoyance. But, even 
li the release in this case could, by 
any stretch of language, be construed as 
a conveyance, there would bo a fatal objec¬ 
tion to its validity. Neither the release 
nor the sale certificate fulfils the require¬ 
ments of r. 98 of the Statutory Buies made 
by the Lieutenant-Govorhor on the ]6th 
December 1885 under sec. 138 id) of Act 
III of 1885 (13. C.). (Bengal Local Self- 
Government Act) R. 98 is in these terms : 
“ every transfer of immoveable property, 
vested in a Board, shall be made by an 
instrument under the Common Seal, sign¬ 
ed by the Chairman and by two members 
of the Board, and. where these rules re¬ 
quire the previous approval of the Com¬ 
missioner of the Division, the fact that the 
transfer is signed with such appl^val shall 
be distinctly expressed." This rule must 
be read along with r. 93, which, so far as 
rebKnt to the present matter, jsrovides 
that " no immoveable property vested in a 
District Board, shall, except with the pre«> 
viouB approval of the Xiocal Govenament 
and in such manner and on such terns aAd 

n) I. U R. SS CM. »S7; i. o. IS c, W. N. 

660 ; 4O.L.J.9aa»0S). 

(9) U 0. L. S. 466 (19169. , 

49} 39 0. L. 4.880 0911). 

(4) t3 0.W.H.47803M)» 

(0)I.UB.88{H 169i a, «, i 
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conditions as that Giliirernment may aj^* 
prove, 1^ transferred by the Board by ^&y 
of sale.’* The effect of these two rules, 
consequently is that no immoveable pro¬ 
perty vested in a District Board can be sold, 
except with the previous approval of the 
Iiocal Government and except by an 
instrument under the Common Seal signed 
by the Chairman and by two members of 
the Board. Neither the sale certificate nor 
the release fulfils this condition, as both 
the d<x:uments, though sealed and signed 
by the Chairman, wefe not signed by two 
members of the Board. * The Appellants 
have sought to escape from this difficulty 
by a two-fold argument, namely, first, that 
rr. 98 and 98 are utra vires, and secondly, 
that r. 98, if intra vires, is directory and 
not mandatory. 

In support of ^e first contention, refer¬ 
ence has been made to secs. 20 and 138 
id) of Act m of 1885 (B. C.). The former 
section defines a District Board as a Body 
Corporate with power to acquire and hold 
property both moveable and immoveable 
and, subject to any rules made by the Lieu¬ 
tenant-Governor under the Act, to transfer 
any such “Iproperty held by it and to con¬ 
tract and do all other things necessary for 
the purposes of the Act. A District Board 
has, consequently, power .to transfer pro¬ 
perty held by it, subject to any roles made 
by the Ideutenant-Govemor under the 
Act. See. 188 (d) authorises the Lieute- 
nant-Gpverpcr to make rules consistent 
tflth the Act for the purpose of regulating 
^ powers of District Boards to transfer 
jooperty. The Appellants have argued that 
this authorises the Lieutenant-QhvejRHor 
to frame rules which impose restrlotioBt 
Oh aUenations, but not to frame rules which 
thb formaUties to be obseryed 
when mbde. After careful 

qlM OngomenA addressed to 
ooBtehtIwii. 


zn 
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The expression "regulate the powers," 
when applied to a rule, appears to us to 
be cohiprehen&ive enough to include, not 
only rules which restrict the power of alie¬ 
nation to property of specified value and 
kind, but also rules which regulate tBe 
mode in which the alienation is to be 
effected. It is conceivable, for instance, 
that the rules may prescribe that a Dis¬ 
trict Board may sell land for one purpose 
and not for another, or that the sale can 
be made only with the assent of the Local 
Government when the value of the land 
exceeds a prescribed limit, or that the con¬ 
veyance is, in certain cases, to be executed 
by the Chahman a’one, while, in other 
cases, it is to be signed by the Chairman 
and a n ember of the Board. Buies fram¬ 
ed in this behalf may, without undue 
stretch of language, be deemed to be rules 
regulating the powers of ” the District 
Board. The term " regulate ” is defined 
as follows in the Oxford Dictionary, Vol. 
VllI, p. 379; “ to control, govern or direct 
by rule or regulations, to subject to guid¬ 
ance or restrictions, to adapt to circum¬ 
stances or surroundings." Consequently, 
a rule to regulate a pow’er may be a rule to 
restrict the exercise of the fwwer as also a 
rule to guide the exercise of the power; 
though, us Lord Davey said in Municipal 
Corporation of Toronto v. Virgo (6), 
authority to regulate does not include a 
jxjwer to prevent or prohibit, because, in 
the language of Lord Watson in Attorney^ 
General v. Advocate-Omeml (7), a power 
to regulate assumes the Of 

tho thing which is to be maAo the 
of regulation. Subject to^ihig qtmliAoa- 
tioD, a rule framed for tho imrpOjio Cff 
Iqting the power to . 

with the extent # 0< 

of 
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rr. 93 and 98 ari* not ultra vires. Tn tho 
interprotidion of tlie sco))o of see. ]38 (d), 
Konie slivss may also be laid upon the cir¬ 
cumstance that immediately after the 
enacl merit of the section by the Lejiisla- 
tirfe, the construction now accej^ited by ns 
was pliu-ed thc'reon by the authority c.liar{j[- 
ed with the duty of framin'' the rules. .\a 
was e.\])lained in Jialrswar v. lihaffirnlhi 
(8), it is a well-settled ])rinciple of inter¬ 
pretation that Courts in construing a sta¬ 
tute will give much weight to the inter¬ 
pretation put upon it, at the time of its 
enactment and since, by those whose duty 
it has been to construe, t'xecute and a]>|tly 
it, although such inter[)retation has not 
by any means a controlling effect u])on tho 
Courts and may be disregarded for etigemt 
and pei’suasive reasons. We may add that 
if the contention of the Afipcllants were to 
prevail, the object of the fjegislature woi’.hl 
obviously be defeated; instead of a simple 
and definite rule as to the mode in which 
trasfei’s are to be effected, we would have 
here all the uncertainty which prevails in 
other systems cjf law as fo the manner in 
which transfers may be validly effected by 
a Corporate Body. 

In support of the second contention, 
namely, that r. 98, if not ultra vires, is 
merely directory and not mandatory, it 
has been argued that the rule does not by 
the use of negative words, expressly pro¬ 
vide that a valid transfer can be effected 
in no other way, and reference has in this 
connection been made to the decisions in 
Liverpool Borough Bank v. Turner (9) 
and Cole v. Greene (10). In the first of 
these cases, it was ruled that although the 
Merchant Shipping x\ct, 1854, contains no 
provision negativing tho validity of a mort- 

18) I. L. R. 36 Cftl. 701 <718,: B. 0.12 C. W. 

N. 657 ; 7 0. L. J. 663 (1908). 

(0) 1 John anki Hem 168 ; affirmed in 2 DeQ, 

F. and J. 602 6071(18601. 

(10) e M. and a. 872 <890) (1818). 
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gage made otherwise than according to the 
terms of the Act, tlie whole scope of the 
Act is to that effect, and an equitable mort- 
giig* is consequently invalid. In the 
second case, it was ruled that a contract 
witbin the scope' of sec. 151 of Stat. 3 and 4 
Will rV’^, Cb. G8 is not void, though not 
signed “ by the f'ornmissioner or by any 
three of them, or by their clerk ” as pres- 
r ribed by that section. In our ojjinion, 
the contention of the Appellants is not well 
founded. Rule 98 must be read along with 
r. 93, and the lartcr^rnle does use a]>pfo- 
jjriute words tn ihdicate that no iinmove- 
iible [iroperty vested in a Di.strict Board 
can he transferred by w’ay of sale, except 
in such manner as tlie Tjocal Government 
may a-iquove. The intentidh is clearly 
manifest that a transfer shall not be made 
except in the manner jirescribed by Rule 
98. The whole aim and clfijeet of the law 
would idainlv be defeated, if here, the com¬ 
mand to do the thing in a particular man¬ 
ner did not imply a jirohihition to do it 
in any other; indeed the language used in 
Rule 93 leaves no room for doubt as to the 
intention [ffollp v. Hancock (11); Re 
Dickinson (12)]. The decisioM relied 
upon by the Appellants arc clearly of no 
avail. The observations of Lord Camp¬ 
bell, L. ('., in Liverpool Borough Bank 
V. Turner (9), show that a transfer in a 
mode other than that proscribed may bo 
null and void, oven though there are no 
ni'gative words in the statute dec’aring 
that all transfers in any other form shall 
be null and void. No universal rule can 
bn laid down for the construction of 
statutes, as to whether mandatory enact¬ 
ments shall be considered directory only 
or obligatory with an implied nullification 

(9 1 John and Hem. 168.; affiimed in 2 IDeO. 

F. and J. 602 (607) (1860). 

(11) 7 Exch. 820 (1862). 

(12) 20 Ch, D. 815 (1882). « 



VoL. XX.] Tfifi CALCUl'TA 

Mathubamohan Saha v. Eam Kumab 

for disobedience; it is the duty of Courts 
of Justice to try to get at the real inten¬ 
tion of the Jjegislature by carefully attend¬ 
ing to the whole 8C(>i)e of the statute to be 
construed. [Howard v. Bodington. (13)], 
The decision in Cole v. Greene (10) seems, 
at first sight, to assist the contention of the 
Aj)pellants, but on clo.ser examination turns 
out to be clearly distinguishable, as there 
the clause in question, according to strict 
grammatical construction, was hold not 
to form part of the proviso; the judgment 
of Tindal, C. J., shows that if the latter 
part of the sectiofi c'»uld be treated as parV 
of the jH'oviso, it would have been deemed 
imperative and not directory only. Here, 
how'ev('.r, r. 98, when read with r. 
93, sho\f8 that the requirenietjt as to sig- 
• nature by two members of the Hoard is 
mandatory and not directory; This is 
shown also by an ap}>lication of a useful 
test, namely, do the statutory i)rescriptioim 
affect the performance of aTluty or do they 
relate to a privilege or power. It is well 
settled that whore ])owcrs or rights arc 
granted with a direction that certain regu- 
lations or formalities shall be conqdiod 
withji^it is neither unjust nor inconv(‘nient 
to exact a rigorous observance of them as 
essential to the atjquisition of the right or 
authority conferred [Caldow v. Pixcll 
(14)]. On the other hand, where a public 
duty is imposed and the .statute rcypiires 
that it shall be performed in a certain 
manner or within a certain time or under 
other specified conditions, such prescrip¬ 
tions may w^ell be regarded as intcnd('d to 
be directory only, w'hen injustice or in¬ 
convenience to others, W’ho have no control 
over those exercising the duty, would re¬ 
sult, if such requirements were deemed 
essential and imperative. The distinction 
i 

(10) 6 M. and G. 872 (890, (1848). 

(18) L. B. 8 P. D, 211 (ih77). 

II) 2 0. P. D. 666 (1877) 
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between the two classes of cases is illus¬ 
trated by the decisions in Ward v.. Beck 
(15), Stapleton v. llaymen (16), The 
Andalusiap (17), Lc Feiivre v. Miller (18), 
Cope V. Thames Haven Ry. Co, (19), 
Higgle v. London and lilnekwall Rp. Co. 
(•20). Frrnd v. Dennett (21), Cornwall 
Mining Co. v. Bennett (22), Irish Peat 
Co. V. Phillips ('23), Bottonilcy's case 
(*24) and Re Gifford and Bury (25). These 
cases show tliat when a public body or a 
company is established by statute or in- 
cor[)orated for s])e<-ial pur£K)scs ordy, and 
is altogether the <'reature of Statute T.jaw, 
the ju’c.scriptions for its acts .and contracts 
are imperative and cs.sential to their vali¬ 
dity. The case of Frend v. Dennett (21), 
is si>ccially instructive. The Public 
Health Act 1848, enacted that contracts 
exceeding .-CIO in value should be sealed 
with the seal of the Board ; that they should 
contain- certain particulars; and that every 
contract so entered into shall be binding ; 
provided always that before contnicting for 
the execution of any work, the Board 
shall obtain from the Surveyor a written 
estimate of the probable expense of execut¬ 
ing it and keeping it in repair. The first 
of th(\se rcqni.site.s was decided to be im¬ 
perative, and a contract unsealed w^as 
consequently held inof)erative against the 
Board and the rates. But the provision 
which required an e.^timate, was held to 
be merely a direction or instruction for 
the guidance of the Board and not 

(l.*)) 18 0 B N. S 668 ; 1.84 R. R 691 (1868), 

(16) 2 H. RTi«] O 918 ; 188 R. B. 868 (1864*. 

(17) L B. .8 P. D 182 (1878). 

t)8) 8 E. and B. 821 ; 112 R. R. 6S2 (1867). 

(19) 3 Exch. 841 ; 77 R. B. 869 tl849'. 

(20) 6 Exch. 442 (I860). 

(21) 4 C. B. N. 8.676 ; 6 L. T 78 ; 114 R. R. 

869 (1868). 

(22) 6 H. and N. 428 ; 120 R. R, 670 (1860). 

(23) 1 B. and 8. 698 ; 124 R. R. 6s0 (1861). 

(24) 16 Ch. 'D.'661 (1180). 

(26) 20 Q. B. D. ««9 (1888). 
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a condition' ])rocederit essential to 
the validity of the contract [Httnt v. 
Wimblodon Local Board (26), Eaton v. 
Basher (27), Brooks v. Torqi^ay (28), 
British Insulated Wire Co. v. Prescot (29), 
Nowell^ V. Worcester (.30) and Bonar v. 
Mitchell (31)j. This meets coinplc'tely 
the argument of the Ajipellants that if any 
of the provisions of r. 98 be deemtHl 
mandatory, the same character must be 
imputed to a’l its provisions. The view 
we take is supi)orled by the principles 
deducible from the decisions in A«hbury 
By. Co, V. Biche (32), Chasteauncuf v. 
Capeyron (33) and Young v. Mayor of 
'Royal Leamington (31). In the case last 
mentioned, the House of Ijords ruled that 
sec, 174 of the Public Health Act, 1875, 
which enacts that every contract made by 
an Urban authority, whereof the value or 
amount exceeds £60, shall be in writing 
and sealed with the Common Seal of such 
authority, is obligatory and not .merely 
directory. Ijord Brarawell observed : 
“ the Legislature has made provisions for 
the protection of rate-payers, share-holders 
and others, who must act through the 
agency of a represemtative body, by requir¬ 
ing the observance of certain solemnities 
and formalities, w'hich involve deliberation 
and reflection. That is the imiwrtance of 
the seal. It is idle to say, there is no 
magic in a wafer. It continually happens 
that carelessness and indifference on the 
one side and the greed of gain on the other 
cause a disregard of these safeguards, and 
improvident engagements arc entered into. 
The decision n.ay be hard in this case on 

(2«) 4 C. P. D. 48 (187><). 

(37) 7 Q. B. D. R20 (1881). 

(38) [1902. 1 K. B. 601. 

(29, [189.1] 2 Q. B. 468. 

(80) 9 Exch. 467 ; 96 R. R. 793 (1868). 

(81) 6 Exch, 416 (18601. 

' (82) L. R. 7 H. L. 66S (1876*. 

(83) 7 App. Cb8. 127 (1882). 

(84) 8 App. Cm. 6.7 (’888). 


Saha. 

the Plaintiffs, who may not have known 
the law. They and others must be taught 
it, which can only be done by its enforce¬ 
ment.” A similar view has been taken in 
a long line of cases in tho Courts of the 
United States, where the principle has 
been repeatedly affirmed that if the charter 
or constituent act of a Corporation jires- 
ciibes a particular mode in which the pro- 
I»erty of the Corporation shall be disposed 
of, that mode must be pursued i Platter 
V. FAkhart County (35), Crow v. Warreiv 
County (36) and Shirnen v. Phillipsbarg 
(‘37)]. Th(‘ point vwis'discussed with 
chai’acteristic clearness and .striking logi¬ 
cal force in able and interesting o])inions 
by I’icld, J., in what arc known as the 
City Sli)> Ca.sos in (''alifornia wherC; it was 
ruled that sales of real estate belonging to 
the city by its oflicers, under the authority 
of an ordinance not adopted in*accordance 
with statutory requirements, were void and 
did not pass title to the purchasers 
\Mc. Criken v. San Franciseo (38), Gro¬ 
gan V. San Francisco (39) and Pimental 
V. San Francisco (40)]. There is thus 
no escape from the ])o,sition that neither 
tile sale certificate nor tho rclease.gj^as 
op(\r:Lted to transfer title to the Appel¬ 
lants. 

It is further clear that they do not con- 
stil’ate even a valid contract for sale, be¬ 
cause r. 103 requires that every con¬ 
tract or agreement entered into by any 
District Board in respect of a sum or in¬ 
volving a'value fiSbove Rs. 600 shall be 
sanctioned at a meeting, be in writing, 
be signed by the Chairman and two other 
Members of the District Board and shall 
be sealed with the Common Seal of such 

(36) 108 Ind. 860 ; 2 N. B. 614. 

(36) 123 Ind. 61 ; 20 N. E. 642. 

(37) 68 N. J. L. 606 ; 88 At). 852. # 

(88) 16 Cftif. 691. 

(39) 18 C»lf. 690, 

(40) 31 C»lf. 861. , 
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District Board. The rule adds that unless 
so sanctioned and executed, such contract 
shall not be .binding on the District Board. 
It has been finally argued that the objec¬ 
tion to the title of the Ap|>el!ant8 should 
not have been allowed to prevail, as the 
sale was admitted {_Satyesh v. Dhanpat 

(41) ] and that, at any rate, the trial 
should have been postponed to enable the 
Appellants to complete their title by 
securing a duly executed instrument from 
The District Board! {_(}unpat v. Adharji 

(42) ]. ^J’here is no force in either of these 
contentions. The jtppellants come into'*^ 
Court as Plaintiffs and must succeed on 
pjoof of a valid title. Their title was 
challenged by Ihc Defendants and though 
the faclCfm of the sale by auction was ad¬ 
mitted, it was asserted that (he title had 
not been transferred thereby. The Ap¬ 
pellants had‘ample opportunity to produce 
a properly ex(*c\ited conveyance from the 
District Board, if they could, but they have 
not done so. The case before us clearly 
does not fall within the class of decisions 
where it has been ruled that a suit need 
not be dismissed merely because the 
auth(vity for its institution such as a certi¬ 
ficate under the Pensions Act, 1801, or 
’sec. 78 of the Land Tlogistration Act, or, 
sec. 60 of the Bengal Tenancy Act, or, 
sec. 4 of the Succession Certificate Act i.s 
not produced with the Plaint. The cases 
on this subject will be found reviewed in 
the judgment of this Court in Sarat 
Chandra v. Apurha Krishna (43) and need 
not be re-examined here. They are dis¬ 
tinguishable, as the Plaintiffs here had 
no title at all at the date of the institution 
of the suit. We hold accordingly that 
the District Judge has correctly found that 
Bamsundar Saba had no enforceable title 

(41) I. L. B. 34 Gal. 30 (1800). 

(43) I. L. R. 8 Bom. 813 (1877 . 

(*8) 14 0. L. 3. 08 (1911:. 


at the date of the commencement of his 
suits, which must be deemed to have been 
rightly dismissed. The inference fo’.low's 
that the title to the land in dispute is still 
vested in the .District Board, and, we 
nmst, consequently, e.xamine the rights of 
Itamkumar Saha agiiinst that body, which 
form the subject of enquiry in his suit. 

There is no controversy upon one 
fundamental point, namely, that after the 
laud in dis]>ute had become vested in the 
District Boartl, they abandoned the pro¬ 
ject to excavate a tank and obtained the 
sanction of l,he J.ocal Government to re¬ 
transfer the land to the original owner. 
The question is, wlndher there is a valid 
contract for such transfer enforceable at 
the instance of liamkumar Shaha against 
the District Board. It cannot be disputed 
that there was an offer by the District 
Board to Kamkuniar Saha on the 31st 
August 1808, to reconvey the land to him 
upon payment of Bs. 25 as actual expenses 
of acquisition and that the offer was accept¬ 
ed by him when he made the requisite 
dtqKJsit on the Gth September 181)8. This 
plainly constituted an enforceable contract, 
li. 102 of the Statutory Kules provides that 
every contract made by or on behalf of a 
Board in re8|)ect of a .sum or involving a 
value exceeding Its. 50 shall be in writing 
and shall be signed by the Chairman or 
Vice-Chairman of the Board. As the con¬ 
tract in this case was for re-transfer of the 
land for Its. 25, neither r. 102 nor r. 103, 
which apply re.sjiectivcly to contracts in 
e.'icess of sums of Es. 50 and Rs. 600, has 
conseipiently any application, but we know 
that the offer of the Olst August 1808 was, 
as a matter of fact, signed by the Vice- 
Chairman. It has not been proved that 
the Vice-Chairman had no authority to 
make this particular offer; no copy of 
rules, if any, framed by t3ie District Board 
under sec. 32 (e) . o| the Bengal Local 
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Self-Govornmcnt Act as to the powers to 
be exercised by the Chairman or Vice- 
Chairman, has been produoc'd. We must 
assume that the Vice-Chairman was com¬ 
petent to make the offer, specially, as his 
act haJj never been specially repudiated in 
these proceedings. The document where¬ 
by the original offer was made, is apparent¬ 
ly not in existence, and the draft co]>y kept 
in the office has been produced; it is con¬ 
sequently impossible to say, whether the 
original bore the seal of the District Board ; 
but if a seal is necessary it is to be, j)re- 
sumed, as Lord Denman says in Doe d 
Pennington v. Tanniere (14) against the 
Corporation that everything has been done 
that was necessary to make it a binding 
contract ujKm both ])iirtie.s. The Statutory 
Rules, however, do not expres.sly require 
that a contract of this description should 
be sealed. The omission to affix the seal 
would not, therefore, affect the validity of 
the contract. The strict rule of the 
ancient Common Law, no doubt, was that 
a Coloration could only act under its seal 
and was not boimd by writtten contracts 
not under seal. This rule, however, was 
relaxed in many cases at an early dale, and 
where a CVirporation is acting within the 
scope of the legitimate pur|)oses of its"insti¬ 
tution, even parol contracts made by its 
authorised agents rui‘-e implied promise's, 
for the enforc(‘ment of which an action may 
well lie, specially where there is no express 
statutory requirement of a contract under 
seal and the benefit of the contract has 
been enjoyed by the CorfWjration. [0 Vin. 
Abr. >207 •, 1 Wins. Saund 015, G16; 1 
Blackstone Com. 475; Lnwfnrd v. Billcri- 
eay Rural Council (15), Douglass v. Rhyl 
Urban District Cniincil (40), Melbourne 
Banking Corporation v. Brougham (47) and 

(40 12Q, B. 89^ 1013 (]84«p 

(46) (1908) 1 K. B. 772. 

(48) [1918] 2 Ch. 407. 

(47) 4App. Oa*. 166 (1878?. 
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Bank of Columbia Patteson (48)]. This 
is borne out by the statement of Fry in his 
Classicai Treatise on Specific Performlince 
of Contracts, 1911, sec. 618 : “ It appears 
to be clear that such part performance as 
ivill ]>rev('nt an ordinary Defendant from 
setting uj) the defemee of the Statute of 
Frauds, will prevent the Defendant com- 
])any from setting up either that defence 
or a defence grounded on the abstmee of the 
coiporate seal or of the statutory formalities 
ill accordance with which the company may 
be enabled to contract. Thi.s was clearly 
laid down in the cast' o^ Wilson v. West 
H. H. and By. Co. (49), and there are 
other authorities leading to the same con¬ 
clusion.” Reference is then made to 
Marshall v. Corporation of QueenMiorough 
(5()). Maxivell v. Dulwich College (51), 
'mentioned in Carter v. Dean of Ely (52), 
London and Birmingham. *Ry. Co. v. 
Winter (50), Earl of Lindsey v. Great 
Northern Hy. Co. (54), Crook v. Corpora¬ 
tion of Seaford (55) and Mayor of 
l>rogheda v. Holmes (50). Amongst more 
recent decisions, reference, may usefully be 
made to the judgment of Neville, J., in 
IJoare v. Kingsbury Urban Council^ (57), 
which shows that the exception based upon 
tlu' doctrine of part performance cannot be 
applied where, as in Erend v. Dennett (21) 
and in Young v. Royal Leamington Spa 
Corporation (.^1), the contract is, by sta.- 

(21) 4 C. B N. S. 67fl ; 6 L. T. 73 ; 114 R. R. 
869 (IHtS). 

(34) 3 App Cm. 617 (622). 

(48l 7 Craiich. 299. 

(49) 34 Beav. 187 ; 2 DeG. J. and S. 476 |!;64r, 

(60) 1 Sim. and Si. 630 as28). 

(61) 4 L. J. Ch. 188 (17r8). 

(62) 7 Sim.211 i222);40R. K. 118 (12I)(1836). 

(68) Or. and Ph. 67 (63). 

(64) 10 Hire 664 (1683). 

(66) L. R. 10 Rq. 678 ; L. B. 6 Oh. App. 661 
(1870). 

(66) 6 H. li. C. 460 ; 101 R. R. 261 (1866). 

(67) [1913] 2 Ch. 462. a 
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tute positively required to be under seal; to 
hold otherwise would in effect be, as Lind- 
ley, L, J., said [Youngr v. Corporation of 
Leamington (58)] to repeal the act of 
Parliament and to deprive the rate-payers 
of that protection which Parliament intend¬ 
ed to secure for them. In the case before 
us, however, the Statutory Rules do not 
render a seal necessary for the validity of 
this class of contracts, and the doctrine of 
part-performance may well be applied ; the 
District Board have had the benefit of the 
money jmid by Ramkuinar Saha and have 
allowed him to roUfairvin occupation of the 
land and to incur expenditure thereon for 
many years on the basis of the contract. 
It is worthy of note that the contract in 
this case is not ultra vires in the sense that 
'it is beyond the scope of the authority of 
the District Board as a C'or|Xjratc Body 
under any cirsumstances ; such contract is 
not affected by the class of decisions, 
whereof Ashbury Ry. Co. v. Riche (3‘i) 
may be taken as the, type. Wo hold ac¬ 
cordingly tJiat there was an enforceable 
contract on the 6th September 1898. 

■ Two questions next require considera¬ 
tion, namedy, first, has there been an 
implied rescission of this contract by a 
substituted agreement, and, secondly, has 
there been an im})lied rescission of the con¬ 
tract by abandonment. As regards the 
first point, we have to bear in mind that, 
subsequent to the agreemeift of the 6th 
September 1898, an offer was made to 
Ramkumar Saha by the Collector on behalf 
of the District Board on the ‘27th Novem¬ 
ber lOOO to re-transfer the entire land to 
him (inclusive of the land acquired from 
him as also from others) if he would make 
the required deposit. He may l)e deemed to 
have accepted this offer on the 4th Decem¬ 
ber 1900, when he paid into the Treasury 

(19) L. B. 7 H. L. ee*) ('87R). 

(88) 8 Q B. D. 879 (686) (1882;. 


the amount demanded. What, then, was 
the legal effect of this transaction; did it 
amount to an implied rescission of the ori¬ 
ginal agreement by a substituted agree¬ 
ment? The answer must be in the nega¬ 
tive, first, because the second agreement 
was only more comprehensive than, but in 
no way inconsistent with, the first agree¬ 
ment and, secondly, because, the second 
agreement was inoperative in law. 

As regards the first point, it is well- 
settled that a contract need not be rescind¬ 
ed by an express agreement to that effect; 
if the parties make a. new and independent 
agreement concerning the same matter, 
the latter may be construed to discharge 
the former, when the terms of the latter 
are so inconsistent with those of the former, 
that they cannot stand together [Gilbert 
V. Hall (59)]. The true principle is that 
one coritract is rescinded by another 
between the same parties, when the latter 
is inconsistent with and renders impossible 
the j>erforraance of the former; but, if, 
though they differ in terms, thoir legal 
effect is the same, the second is merely a 
ratification of the first, and the tw’o must 
be construed together; where the new con¬ 
tract is consistent with the continuance of 
the former one, it has no effect unless and 
until it is performed. [Hunt v. SouHi 
Eastern Ry. Co. (60), Dodd v. Churton 
(61), Patmore v. Colburn (62) and ThoTn~ 
hill V. Neats (63)] . The same view ha« 
been adopted in the Courts of the United 
States [Drown v. Forrest (64), Rhoades v. 
Chesapeake Ry. Co. (65) and McDanisls y. 

(69) 1 I'. J. ch. 16 (1831). 

(60) 46 L. J. r. P. 87 H. L. (167f>. 

(61) [1897] 1 Q. B. 669. 

(62 I Cr. II. Md B. 86 0887). 

(68) 1 C. R. N. A 881 ; 186 B. B. 961 QseO). 

(64) 68 VwinoBt 667 ; 14 L. B. A. 80. 

(65) 49 W. Va. 694 ; 87 Am. St. 888 1 66 

UB. A.170. , 
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Robinson (66)]. It is further well-settled 
that where parties enter into a contract, 
>vhich, if valid, would have the effect, by 
implication, of rescinding a former con¬ 
tract, and it turns out that the second 
transaction cannot operate as the parties 
intended, it does not have the effect, by 
implication, of affecting their rights' in 
respect to the former transactiop. As 
observed in 'Willes, .J., in Noble v. Ward 
(67), this is an accordance with a series 
of cases which will b.e found referred to 
in the second of the Egreemont Cases, 
Doe d Biddtilph v. Poole (68). A similar 
view was taken in Britt v. Aylett (69). In 
the case before us, the second agreement 
was inoperative in law, as it contravened 
the provisions of r. 103 of the Statutory 
Buies previously mentioned. We cannot, 
consequently, hold that the original agree¬ 
ment of the 31st August 1898 was, by 
implication, rescinded by the subsequent 
agreement of the 4th December 19(K). 

As regards the second point, we have' 
to consider whether the agreement of the 
6th September 1898 was imjdiedly res¬ 
cinded by abandonment, when Ramkumar 
Saha applied to the District Board, on the 
24th April 1904, 9th June 1907 and 12th 
August 1907 for return of the sum pre¬ 
viously paid by him; for, there is no dis¬ 
pute that where one party, by acts and 
conduct, evinces an intention no longer 
to be bound by the contract, the other party 
w'ill be justified in regarding himself as 
emancipated from continued liability under 
the contract. The rule on this subject was 
formulated by Lord Coleridge, C.- J., in 
Freeth v. Burr (70), “ where the question 
is, whether the one party is set free by the 

(418) 26 Vermont 316 ; 82 Am Dec. 874. 

(67) 4 H end O. 146 ; L. R. 1 Ezcli 177; L. 

'> R. 2 Exch. 186 ; 148 B. R. 684 (1887). 

|68) 11 (} B 7:8 ; 75 R. R 607 (1848). 

(60) 11 Arkeneu 476 ; 62 Am. Dm. 882. 

(70) L. R. 0 P. 0. 208 (1874), 
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action of the other, the real matter for 
consideration is, whether the acts or con¬ 
duct of the one do or do not amount to an 
intimation of an intention to abandon and 
altogether to refuse performance of the con¬ 
tract. I say this in order to explain the 
ground upon w’hich, I think, the decision 
in these cases must rest. There has been 
some conflict amongst them. But I think 
it may be taken that the fair result of them 
is as I have stated, namely, that the true 
question is, whether the acts and conduct 
of the party evince an intention no longer 
to be bound by thq, c<tntract.” This ex¬ 
position has been twic<' affirmed by the 
House of Lords. In Mersey Steel and 
Iron Co. v. Naylor Benzon dt Co. (71) 
Selborne, L. C., said : “ you finust look 
at the actual circumstances of the case in 
order to see whether the one party to the 
contract is relieved from iis future per¬ 
formance by the conduct of the other; you 
must examine what that conduct is, so as 
to see w'hether it amonuts to a renuncia¬ 
tion, to an absolute refusal to perform the 
contract, such as would amount to a res¬ 
cission, if he had the fKiwer to rescind, and 
whether the other party may accept it as a 
reason for not performing his part.” In 
the same case, Ijord Blackburn added : 

” w'hore there is a contract which is to be 
performed in future, if one of the parties 
has said to the other in effect, if you go on 
and perform your side of the contract, I 
will not perform mine, that in effect 
amounts to saying “I will not perform 
the contract.” To the same effect is the 
observation of Lord Collins in General Bill 
Posting Co. v. Atkinson (72), “the true 
question is, whether the acts and conduct 
of the party evince an intention no longer 
to be bound by the contract.” As renun¬ 
ciation is thus based on an absolute abaj> 

(71) 8 App Cm 484 (438, 448 (1884), 

i72> (1808) Apji. Cm. )I8 (122). 
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donment of tEe contract, it follows, as 
Bowenj Tj, J., said in Boston Deep Sea 
Fishing Go. v. Ansell (73), that a rescission 
of the contract implies that you relegate the 
parties to the original position they were 
in before the contract was made; that can¬ 
not be where half the contract has been 
performed. It is also well-settled that 
the Court insists upf)n clear and precise evi¬ 
dence of a mutual intention to determine 
and abandon the contract f Robinson v. 
Page (74) and Buchhouse v. Crosby (75)]. 
Sugden, L. C., said’in Carolan v. Brabazon 
(70), “ the Court requires as clear evidence 
of the waiver as of the existence of the 
contract itself, and will not act upon loss.” 
To the same effect is his observation in 
'Moore v. Crofton (77). Smith, M. R., in 
Clifford V. Kelly (78) and in Cartan v. 
Bury (79). quertes with a])]>rova] the state¬ 
ment of Tjord St. Ijeonards in his cele¬ 
brated work on Vendors and Purchasers 
(1869) Ch. 4, sec. 9, para. 3, p. 108 : “ An 
abandonment of the whole agreement, 
clearly made out, (for the Court will look 
at the evidence with great jealousy), is a 
good defence in equity.” \Brophy v. 
Connolly (SO),Chambers v. Bethj (81), 
Homan v. SkcUmi (89), Chubb v. Fuller 
(63), Lloyd V. Collett (84), Reynolds v. 
Nelson (86), Garrett v. Besborouh (86), 

(78) 89 Ch D. £89 ,86Si (1681). 

(74) 8 Russell 114 ; 27 R. R. 26 11826). 

«76) 2 Bq. 0«s. Abr. 82 (1787). 

(76) 8 J, end L. 200 (2001 ; 0 Ir. Eq. Rep. 224 
(1846^ 

(77) 8 J. sod L. 488 (448) ; 7 Ir. Eq. Rep. 844 
(1846\ 

(76) 7 Ir. Ch. Rep. 888 ;1868). 

(79) 10 Ir. Ch. Rep. 887 (400) (1860). 

(80) 7 Ir. Ch. Rep. 173 (1857). 

(81) Heatty 488 (1816). 

(82) 11 Ir. Ch Rep 76 k97) (1860). 

(88) 4 Jar. K. 8. 168 (1858). . 

(84) 4 Brown 0. C. 469 (1798). 

(86) 6 U»dd. 18; 22 R. B. 225 (1821). 

(88i 2 Dr. Md Wei 441; 2 Ir. Bq. fUp. 180 
(1089). 
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Cubiti V. Blake (87) and Bari of Basse V'. 
Sterling (88)]. Now let us examine' the 
relative situation of the parties in thd 
light of these principles. The appjica- 
tiens by the Plaintiff for return' oit. his 
money do not state explicitly that he wish¬ 
ed to rescind the contract. His conduct, 
indeed, w’as inconsistent with any such 
possible implication ; he did not offer to 
quit possession of the land on receipt of 
the money. In fact, if he rescinded the 
contract and gave up the land, he would 
be entitled not only to a return of his 
money, but also to comjiensation assessed 
under the Land Acquisition Act. The 
Chairman, when he rc'corded the order for 
return of the money, no doubt, noted that 
if the Plaintiff took back the money,, he 
might find himself estopped in his attempt 
to enforce the contract, not, indeed, the 
earlier contract, but the later agreement 
which formed the basis of the unexecuted 
draft conveyance, in any event, his remarks 
show that he, at any rate, thought that 
there was a subsisting contract between 
Ramkumar Saha and the District Board. 
But whatever the result might have been.*. 
if the J’laintiff had actually received back 
his money, the incontestable fact remains, 
that the iuiiouut has not yet been i>aid to 
him. The order of the Chairman was 
never communicated to him; the money 
has never l.'een tendered, much less actu¬ 
ally i^aid to him. The District Board havft 
never sought to obtain iiosyiession of the 
land from him. as they would unqiieBtion- 
ably be entitled to do on a rescission- of the 
contract. The plain truth is that what¬ 
ever may have been recorded on paperr 
both parties have conducted themselves as 
if there had been no rosok^onthey have 
not been relegated tn the .ori®mal position 

(87) I* BwbV, 45< ) (h'6IJ, 
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they occupied before the contract was 
made. Their conduct has been inconsis- 

R ' 

tent with the theory of rescission, and when 
for the first time, more than a year after 
tlie ojder for refund had been recorded by 
the Chairman, the District Board attempt¬ 
ed to sell the land as if they were eman¬ 
cipated from continued liability under the 
contract, the Plaintiff forthwith protested 
and relied ujion the contract, and there is 
no room for doubt that whatever might 
have been said, nothing had been done, 
up to that stage, on either side, on the 
hypothesis that the contract had been aban¬ 
doned. The demand of a return of the 
deposit is not by itself conclusive evidence 
of an intention to abandon the contract; 
but where, as in Whalen v. Stuart (89), 
such demand is accompanied by other 
conduct consistent on\v with an intention 
to rescind, the vendee who has so acted 
cannot later seek specific performance, for, 
as has been said, a non-existent contract 
cannot be 8i>ecifically enforced. We hold 
accordingly that the conduct of the parties 
does not show that the contract was re.s- 
cinded, and it, has not been urged that, 
apart from this the conduct of the Plaintiff 
has been such that though it does not 

amount to rescission, it still disentitles him 

, 

from insistence on specific performance, as 
was held in Price v. Assheton (90) and 
Price v. Dyer (91). The conclusion 
follows that, at the date of the institution 
of this suit, there was a valid contract speci¬ 
fically enforceable by the Plaintiff against 
the District Board. 

No question of limitation obviously 
arises under Art. 1J3 of the Schedule to 
the Indian limitation Act, as the Plaintiff 
had notice, for the fir.st time, on the 22nd 
'Pebruai'y 1909, that the performance was 

(H») 194 N. Y. 193 ; 87 N. K. jSW. 

(90) 1 Y. aud C. K«ch. 82 ; iljlt B. 288 (1884} 

(8.1 17 Vm 85S 5 H tt. fl. lOi (1810). 
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refused, and the suit was instituted within 
throe years from that date. 

The question next arises, whether the 
Plaintiff is entitled to the assistance of the 
Court in any other manner. The District 
.IiKlge lias made in his favour a conditional 
decree for recovery of Rs. 992-11-1 from 
the District Board. In the view we take 
of the right of the Plaintiff to enforce speci¬ 
fic performance of the contract of the 0th 
Sejitember 1898, it is plain that this decree 
must be modified. The Plaintiff is not 
entitled to a relurn,of ^the sum of Rs. 25 
jiaid on the Glh September 1898, but he is 
entitled to a return of the snm of 
Rs. 957-11-1 paid on the 4th December 
1900 uhen he accepted the seotmd offer. 
The second agreement, as we have already 
s(!en. is not enforceable and never super¬ 
seded the original contract.* Consequent¬ 
ly, the District Board are not entitled to 
retain the money paid by the Plaintiff 
thereunder. Jl cannot be disiiuted that 
where, a Corporation receives money or 
jiroperty under an agreement, which turns 
out to be ultra vires or illegal, it is not en¬ 
titled to ri'tain the money. The obligation 
to do justice rests upon all persons, natural 
and artificial; if one obtains the money 
or (irofierty of others without authority, 
the law', indejiendently of express contract, 
will compel restitution or compensation 
[Ranidm v. Emigh (92)]. This is good 
sense and based on sound principle. The 
relief is grai.ted, not upon the illegal con¬ 
tract, nor according to its terms, but on 
an impliod contract of the Corporation to 
return, or failing to do that, to make corn- 
pen .sation for proi)erty or money which it 
has no right to retain; to maintain such an 
action is not to affirm but to disaffirm the 
illegal contract [Central Transport Co. v. 
Pullman Palace Gar Co. (93)]. As 

(88) »8 u. s. 27 . » 

(88) 189 U. S 84 
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Baggalla.y, L. J., naid in Ghapleo v. Bruns¬ 
wick Buildinfii Society (94), if the company 
has received the benefit of the j>ayment, if, 
for instance, that amount has found its 
way to the credit of its banking account, 
the Plaintiffs might have been enabled to 
establish a claim against the c<jrapany to 
the extent of the benefit derived by it from 
the transaction. [^Lawford v. Dillencay 
Rural Council (4.5) and Douglass v. Rhyl 
Urban District Council (46)]. In the case 
before us, the Plaintiff is clearly entitled to 
a return of Rs. 957|11-1 together with in¬ 
terest thereon from the date of dei)osit to 
the date of realisation. 

One other question requires considera¬ 
tion, namely, whether the Plaintiff is en¬ 
titled to rofief against the District Board by 
way of croHS-objections to the decree, in an 
appeal j>referi'ed by the other Defendants. 
It need not be tlieputed that, as an ordinary 
rule, a Resfwudent in an appeal is not en¬ 
titled to urge cross-objections except as 
against the Appellant [Bishnucharan v. 
Jvgendra Nath (95), Sahiuddin v. Dco- 
murat (96), Kallu v. Manni (97), Ja<hi- 
nandan v. Koer Kalhjan (98), Niirscy v. 
Harrison (99) and Abdul Ghani v, Maham'i- 
mad (100)]. But r. 22 (3) of Or. 41 of the 
(]ode of 1908 has materially altei*ed the pre¬ 
existing law by substitution of the words 
party who may be affected by such objec¬ 
tion ” for the word “ Appellant ” con¬ 
tained in sec. 561 (3) of the Code of 1882. 
It may further be observed that r. 33 of 
Or. 41 has conferred wide discretionary 

(46) (,1908] 1 K. B. 772 (780. 780). 

(40) 11918] 8 Cb. 407. 

(94) 0 Q. B. D. 090 (711). 

(96) r.L. P. 20 Csl. 114 (1898). 

(90) I. L. R. 80 Cal. 166 (1908;. 

(97) I, L. B. 28 411. 98 (1900). 

(98) 10 0. W. N. 012; s. o. 18 0. L. J. 01 
(1911). 

(99) I. Lt R. 87 Bom. 611: a. o. 16 Bona. L« R. 
781 (1918 . 

(idbl L L. B. 28 AIL 96 (1900L 


powers on the Court of Appeal to alter the 
decree of the Court below as the case may 
require. In the case before us, the Saha 
Defendants, who are Appellants in this 
Court, have attacked even the conditional 
decrt;e made by the District Judga ip 
favour of the Plaintiff; the appeal, in fact, 
reoi>ens the whole matter in contorversy 
and calls upon the Court to re-examine the 
questions in dispute from all possible 
points of view. That appeal has been 
supported by the District Board Bespon- 
dent. The Plaintiff-Bespondent has been 
constrained, with a view to ensure his 
safety, to take cross-objections, which if 
successful, would make his title unassail-. 
able. These objections, no doubt, primari« 
ly touch the co-Respondent, but that co- 
Eespondent has throughout supported the 
Defendants-Appellants against the Plain¬ 
tiff-Respondent. No question of surprise 
arises, as every party has been given full 
notice and opportunity to place his own 
case before the Court in its true bearing. 
The circumstances arc thus obviously of a 
very special character; the District Board 
has decided to part with the land acquired 
for a purpose which has fallen through.. 
The substantial question is whether relief 
should be granted in respect of that land to 
the original owner or to the subsequent, 
purchaser. If we allow the cross appeal, 
though relief is granted in form against the 
District Board, the ultimate result is that 
the title of the original owner is secured as 
against the subsequent purchaser. In 
these peculiar circumstances, it is in nh 
sense unjust that effept should be ^ven ^ 
the cross-objections^ There is no' answer 
to the cross-objections on the merits, T^hUd 
the apiieal itself is, as wei have seen|, 
groundless. The cross-^bjeotums' moft,. 
consequently, succeed, wh^le'the/i^ifieal 
cannot be sustained. 

We may add thactevea il^'had le^^ 
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to entertain the cross-objections, and had 
merely dismissed the appeal, the practical 
result would have been identical with wHat 
will be the consequence of our decree. 
The Plaintiff Bamkumar Saha has been in 
undisturbed possession of the land all. 
along, notwithstanding the acquisition. 
His possession became adverse to the Board 
on the 2l8t February 1898; consequently, 
he acquired an indefeasible title on the 
21st February 1910. If the conditional 
decree made by the District Judge be main¬ 
tained, the Plaintiff need never take back 
the deposit, but he will be entitled to re¬ 
ceive from the Collector the compensation 
awarded under the Land Acquisition Act. 
The Plaintiff thus achieves the end he has 
in view, namely, retention of possession of 
the land; that possession can no longer be 
disturbed by the District Board. The 
Counsel for the District Board fully appre¬ 
ciated the difficulties of the situation; he 
complained that the decree of the District 
Judge is ineffeetual for his purposes, as it 

does not entitle the District Board to re- 

* 

cover possession of the land by execution 
and on payment of the decretal amount to 
the Plaintiff. The obvious answer is that 
the decree cannot be modified, in the way 
suggested, in favour of the District Board; 
the Board are not the Plaintiffs in the 
suit, and, have never chosen to appeal 
against the decree made by either Court. 

We have finally to consider the question 
of costs. In the three appeals in which the 
decree of the District Judge is affirmed, the 
Appellants will pay the costs of the Bes- 
pdndents in this Court. In the other ap¬ 
peal, in which the appeal is dismissed and 
the cross-objections allowed, the Appel¬ 
lants will also pay the costs of the Plain¬ 
tiff-Bespondent. But the costs of the 
Plaintiff, both in the primary Court and in 
the Court of the District Judge, should, in 
our opinion, be^paid by the District Board 


[Thornhill v. Weeks (101)]. The history 
of this protracted litigation prove.s conclu¬ 
sively that the whole difficulty has been 
created by the utterly unbusinesslike 
manner in which the transactions re¬ 
viewed by us have been carried on 
ever since 1898 by the District Board 
of Chittagong. There is no exaggera¬ 
tion whatever in the quaint observa¬ 
tion, embodied in one of the office 
notes in the record, that this matter “ re¬ 
mained to be decided from a long time 
owing to different ^ojxnions of different 
officers. ’ ’ One can only hope that the long 
delay and uncertainty, which have 
characterised the proceedings of the Board 
in this particular matter, furnish but a 
solitary instance of the way in which busi¬ 
ness is transacted by a Corporation created 
for purposes of piibliq utility. The net 
l osult to the Plaintiff has been that though 
his land was acquired under very doubtful 
circumstances in 1898, he has had to wait 
for more thaii 18 years to get back his 
property, notwithstanding that ho has, in 
the interval, responded promptly to every 
demand of the District Board. 

The result of our decision may now bo 
summarised. Appeals Nos. 1979, 1980 
and 1981 of 1912 are dismissed with costs. 
Appeal No. 1243 is dismissed, but the cross- 
objections therein are allowed and the 
decree of the District Judge discharged. 
In lieu thereof, we direct that the suit (435 
of 1909) out of? which that appeal arises, 
do stand decreed in the manner following. 
The Plaintiff Bamkumar Saha is awarded 
a decree for specific performance of the 
contract of sale of the land mentioned in 
the schedule to plaint, as against the 
District Board of Chittagong; the Board 
is directed to execute a conveyance in his 
favour in accordance with law. On failure 
of the Board to execute the'conveyance, 

<101) fitis] 1 Ch io«. 
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the Plaintiff will be at liberty to proceed in 
accordance with Or. 21, rr, 32 and 34 of 
the Code. The possession of the Plaintiff 
will be confirmed, and should it transpire 
that he has been dispossessed, he will be 
restored to possession in execution of the 
decree of this Court, as explained in Madaro- 
mohan v. Gajapramd (102) and Fateh- 
chand v. Narsingdas (103). The l^laintiff 
in addition, have a decree, against the Dis¬ 
trict Board, for Rs. 957-13-1 together 
with interest thereon at 6 per cent. j)er 
annum from 4th December 1900 to the 
date of realisation. 'TliiO Plaintiff will have 
his costs in the Courts of the Subordinate 
Judge and the District Judge from the 
District Board, and his costs in this Court 
from the cAher Defendants. A sclf-eon- 
ttiincd decree, which will set out the 
various sums in detail, will be drawn up 
in this Court. * 

It has been brought to our notice that the 
District Board have not been correctly 
described in these proceedings in accord¬ 
ance with sec. 20 of Act III of 1885 (B. C..). 
The cause title of the plaint will accord¬ 
ingly be amended and the expression 1 ds- 
trict Board of Chittagong ” will be substi¬ 
tuted for “the Chairman of the District 
Board, Chittagong.” 

[OITIli APPELLATE JTTB180ICT10N.] 

Affbals from Order 
Nos. 345, 346, 348 ahd 349 of 1915. 

N. R. Chatterjea, J.l Tamijuddi Sheikh 
NbwboCLD, J. & ors.. Opposite 

1915, Party, Appellants, 

Heard, 3 and • v. 

6, December. ■ Satta Sankar Gho- 
Jadgment, sh^ & ors., Peti- 

14, December. 1 tioners, Respondents 

Civil Proeedurt Codt {Aet V tf/ 1908), Or. 47*‘ 

iioai 140. L. J. iM :mi). 

UpS) S90,L. 


f. 9—Judg« who did not doeido eau but ttffwvi lh$ 
deeroo if may ontertain review application under 
r, 2—'* Judge who paeeed decree" meanntg of— 
Review granted without notice by Judge who.'de¬ 
cided O'lee if outhorieee Ju-tge who eigned deeroe. to 
entertain review applieation. 

An appHoation under Or. 47, r. 8*, of 
the Civil Procedure Code for a review of a 
decree upon some grounds other than the 
discovery of new and important matter or 
evidence or the existence of a clerical or 
arithmetical mistake cannot he made to a 
Judge who signed the decree but did not 
write or deliver the judgment in accord¬ 
ance with which the decree was drawn up'. 
The expression “ the Judge who pdssed the 
decree in r. 2, Or. 47, C. P. C., means the 
Judge who decided the case and not the 
Judge who merely signed a decree <after '' 
satisfying himself that it has been dtawn 
up in accordance with the judgment delu 
vered by his predecessor, and the fact that 
the former had granted an application for ^ 
review which was set aside on the gr<mnd 
of the order having been passed without 
notice to the other side did not authorise ^ 
the latter to entertain the application. 

These were appeals, preferred on the . 
22nd July 1915 against an order of Mr. 

F. W. Ward, Special District Judge o^ 
Zillah Tii>perah, dated 12th June I&IS. 

(fhe facts of the case fully appear from 
the judgment. 

Bobus Bi'pin Behary Ghosh and MoUini 
Mohan Chatterjec for the Appellants. , 

Mr. B. C. Mitter and Babu Ram Cha/ran 
Mittcr for the Respondents. ' - 

The Judgment of thb Cotwr vm as 
follows:— 

In these four appeals the quei^on we 
have to decide is whether m Rpplicatiozi 
under Or. XLVII, r. S, for > 
decree upon some 
discovery of new 
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or evidence, or the existence of a clerical 
Or arithmetical mistake, can be made to 
a Judge who signed the decree but did not 
.write or deliver the judgment in accord¬ 
ance with which the decree was drawn up. 
In tother words, the point for determina¬ 
tion is the meaning of the expression ‘' the 
Judge whb passed the decree ” in that 
Buie. In our opinion these words un¬ 
doubtedly mean the Judge who has decided 
a case and not the Judge who has merely 
signed a decree after satisfying himself 
that it has been drawn up in accordance 
with the judgment delivered by his pre¬ 
decessor. 

It has been contended by the learned 
Counsel who appears on behalf of the Bes- 
pondents that the decree is non-existent 
until it is signed and that therefore the 
Judge who signed the decree must be held 
to have passed it. But once the decree 
is signed it takes effect from the date of 
the judgment. The Judge who delivers 
the judgment expresses what the decree 
is and is responsible for its substance 
while the signing Judge is responsible for 
its verbal accuracy. There is no straining 
of language in saying that the former 
passed the decree which subsequently come 
into operation with retrospective effect on 
the p^ormance of an official act by the 
latter. The word “pass” has many 
meanings but when used as a part of a 
legal expression it signifies “ utter or 
pronounce judicially, e.g., pass sentence.” 
(See the Oxford Dictionary, para. 52 (6), 
under this word). 

The view we take is supported by a 
comparison of the former and the present 
Codes of Civil Procedure.. In sec. 624 of 
the Code of 1882 it was provided that no 
application for a review of judgment on, 
what may be called for the sake of brevity, 
special grounds should be made to any 
Jpdge oth^r than the Judge who delivered 


it. A careful comparison of secs. 623 and 
624 of that Code with the corresponding 
rr. 1 and 2 of Or. 47 and sec. 114 of the 
Code of 3908 now in force shows that 
though there has been an alteration of the 
language there has been no change of the 
law. Sec. 623 of the former Code and sec. 
314 and Or. 47, r. 1 of the present Code 
provide generally that an application for 
review may be made to the Court which 
pa-ssed the decree. R. 2 of Or. 47, how¬ 
ever requires that an application for review 
on sj^ecial grounds must be made to the 
Judge who passed ihe* decree. If such an 
apidication could be made to a Judge who 
had only signed the decree there would 
be no necessity to substitujie the word 
“Judge” for the word “43o«rt.” Any 
successor of the Judge who delivered • 
judgment could deal with such an applica¬ 
tion for review as well ao one who had 
signed the decree. The act of his signing 
the decree is simply an accident due to his • 
having liap|)ened to be apjwinted during 
the interval between the delivery of judg¬ 
ment and the pre|m.ration of the decree. 

It seems clear therefore that the word 
“Judge” has been deliberately used in 
place of the word “ Court ” in order to 
retain the provision of the former C'ode 
that applications of this kind must be made 
to the Judge who delivered judgment. 

Wo therefore hold that the learned 
Sl)ocial Judge was wrong in holding that 
he was the Judge who passed the decrees 
of which he Ranted a review. As he act¬ 
ed without jurisdiction the fact that his 
predecessor had previously granted a re¬ 
view, which was set aside by the High 
Court on the ground that the order was 
passed without notice to the other side, 
-cannot give validity to his order. 

We accordingly decree these appeals 
and set 'aside the order of the Special 
Judge granting review of the f^ur appel- 
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I Obituaries. 

^ Jt is witli !i scMisc of regret that \V(> have 
to roconl tlio sudden deatli of IJabu I'luakali 
JMukei'ji M liicli look paka* on the I'Jtli instant. 
One of (lu* Si'iiior vakils of the Hif,di (’oiirt he 
tvas ill large pvadiee on the, Appellale Side, 
ehie.Hy in the Patna grouj). He was always at 
his host in dealing with eoniplicatod (pii’stions 
of fact, lie was a fine gentleman and aUhough 
advanced in years he hore his age well. The- 
dndges assfiniiled in Full Court last Monday and 
Jnade apjireciafive references to his ability and 
character. li’or some time Balm Umakali 

officiated as the Senior (lovernment pleader in 
the High Court during the ahsmiee on leave 
of Balm Ilaiiicliaran .Milter. On tin' same 
occasion their Hordshijis also made sympathetic 
referi'iiees to the premature deatli of Balm 

Kritinta Kumar liose, vakil, which took phiee 
on the same d.ay ns tliat of Babii Cmakali 

Mukerji! Balm Kritanta. Kumar liose was 
in the j)vinie ot his life and was the brother of 
Babu Basanta 3\uinar Bose also a senior vakil 
of the High Court.- Wo convey onr sincerest 
condolence to the members of the bei’caved 

families. 

Sentences at the Calcutta Criminal Sessions. 

Some years ago we had occasion to protest 
against disproportionate sentences passed at 
the Caloiftta Court of Criminal Sessions even 


in eases of ])etty tlieft on the ground of the 
accused having been ])reviously convicted of 
similar ofTenees. We lec'ollect that in eases of 
theft of a till vessel worth a few annas or steal¬ 
ing a handkeichicf in an attempt to ]uek one’s 
|K)cket, prisotiors wene awarded live to seveii 
years' rigorous imprisoniiumt on the ground of 
iheiv being previous convictions against them. 
But we are glad to notice that His Lord- 
sliip the tdiief Jiistiee, with his large ox- 
peneuce of eiimiiuil eases as a. Recorder, a 
duslicc of the Peace and counsel, has been 
awarding sentences in such cases as would be 
given by the .lialges in Kngland. It is a 
fundamental jirinciple recognised in every 
system of jurisprudence that the iniiiishuient 
inflicted must be eommensurate with the gravity 
of the offence. It is as much a failure of justice 
to convict an innocent person as lo punish one 
proved to liave committed an offence with 
undue severity. The Statute lays down the 
maxiimnu punishment to which an off ender may 
be liable but it is hit to the drscretion of the 
Court to determine how much jmnishment will 
meet the ends of justice regard being had to 
all tlie facts and eireiiiiistanees of the parti¬ 
cular case in question. 

'I’hi' sentences passed by his Lordship the 
Chief Justice presiding over the present 
Criminal Si'ssions of the Fligh Court proceed 
u))on such principle and have uiot with much 
appreciation. On a conviction of theft with a 
]>revious convielion for a similar offence his 
Ijordship simterieed the accused to undergo 
threi' months’ rigorous imprisonment. We are 
sure that the judges and magistrates in tho 
inofussil will realise that the Indian Penal Code 
in providing for enhanced punishment lor cer¬ 
tain specified offences after previous conviction 
does not make it imperative on them to inflict 
in such cases either the maximum sentence or 
anything approaching it. The policy of the 
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legislature that the sentence should never be 
loo severe is aj)pareat from the fact that even 
in cases in which an ai)jx!al has been allowed 
to the High CPurt only on a question of law 
an express }>rovisiou has been made that the 
alleged severity of a sojitence shall be deemed 
to be a question of law and a good ground of 
a 2 )peal. (Sec. 418, Or. P. C.). 

Like thfe present Lord Chief Justice of Eng¬ 
land, His Lordship Sir Lancelot Sanderson does 
not favour the idea of a harsh administration of 
the criminal law. Shortly after his elevation on 
the bench Lord Heading 2 >residing in the Court 
of Criminal Appeal adopted the principle that 
there should he within reasonable limits a cer¬ 
tain i>roportion between length of sentence and 
value of goods stolen in cases of larceny irres¬ 
pective of the i)i'isoner's record. In a certain 
case the iirisoner was sentenced to eighteen 
months’ hard labour for stealing a pair of boots. 
It axjpeared that he had been convicted as many 
as twenty times previously, seven of these con¬ 
victions being for larceny. The Court of 
Criminal Ai)[)eal aiiplying the test of value 
reduced the sentence to nine months’ hard 
labour. We had occasion to refer to this subject 
at the time (18 C. W. N., i>p. ix, xvni). 

Sir Lancelot Sanderson hps had considerable 
experience in the administration of justice in 
criminal cases and the care and the keen con¬ 
cern for justice with which he has been trying 
the cases at the Calcutta Criminal Sessions are 
being generally much appreciated. It is 
also a general desire that when suitable 
opportunities present themselves. His ]iordshi]i 
should also at times preside over the Criminal 
Appellate and Revisional Bench. This will 
give his Lordship an idea of the ins and outs 
of the administration of criminal justice in the 
mofussil and very likely with his Lordship’s 
up-to-date experience of the administration of 
Criminal Law in England, Sir Lancelot Sander¬ 
son will be able to give suggestions to the Subor- 
dinatc Judiciary which W’ould l>e welcomed alike 
by them and thi* ]iublic. This will be no 
departure from previous practice. Both Sir 
Comer Petherarn and Sir Francis JVIaclean used 
to take criminal work frequently. 

«iH8 in Council—Mr. Malaviya’s Bills. 

Two recent decisions of the Privy Council 
W ? furnished occasion to the Hon’ble Pandit 
Madan Mohan Malaviya to introduce two Bills 


in the Legislative Council of the Goveraor- 
Genoral. In Shamu Pattar v.Abdul Kadir {I. 
L. R. 35 Mad. C07 : s. c. 16 C. W. N. 1009) the 
Privy Council held that a mortgage is not jiroved 
to have been jiroiierly attested unless it is 
jwoved that the document w’as signed by wit¬ 
nesses who actually saw the execution of the 
deed and that attestation of u mortgage-deed 
ou a mere acknowledgment of his signature by 
the executant is not sufficient. This was no 
doubt in accordance with the trend of judicial 
oj(inion m Calcutta, Madras and latterly of 
Boiub.‘i 3 ' also, but in Allahabad it had been con¬ 
sistently held that attestation upon acknow¬ 
ledgment of his signature by the executant is 
valid under sec. 59 of the Transfer of Pco|;)erty 
Act. It must also be added that the decisions 
of the other High Courts were not always for¬ 
mulated in the uucfkuprorni.sing language used 
l)v the JMvy Council, and in practice did not 
stand in the way of Courts finding mortgage- 
deeds executed by purdanashin ladies which ap¬ 
peared to be otherwise in ordei« to have beeu 
properly attested, although from the very| 
nature of things it is imi) 08 sihle to have proof! 
of attestation by independent witnesses of| 
actual e.xccution by a purda^anhin lady. The-^ 
practical difficulties which would arise from a 
strict apidication of the Privy Council decision 
was felt immediately the decision was an¬ 
nounced, and we gave expression to the apjire- 
liension generally felt at the time in our 
eolumns. It is imp([8sil)le to say that there 
are any reasons of |)olicv which should 
reipiire attestation of mortgage-deeds to be 
{(f the actual execution of the documents 
whilst Wills may be attested upon acknowledg¬ 
ment only; on the other hand regard being had 
lo ihe social conditions of this country, there 
are cogent reasons against insisting on attesta¬ 
tion being of actual execution. There ought, 
we think, to be no opposition to the acceptance 
of the Bill as law. 

The other Bill introduced by Pandj^; Madan 
Afohan Malaviya seeks to nullify the Privy 
Council decision in Jambu Prasad v. Aftab AU- 
hhan (T. L. R. 37 All. 49: b. c. 19 C. W. 
N. 282). The decision in'" that case was that 
the registration of a document which had been 
presented for registration by an agent not 
specially authorised in the mode laid down in 
sec. 33 of tKe Act is invalid even thoitgh he 
did BO with the assent of the executant who 
in that case actually accompanied the agent to 
the Registration Office. As we urged at the 
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time we reported this decision, upon the facts 
found, their Lordships might very well, have 
held that the presentation in that case was in 
fact by the executant. If they had done so 
no necessity for the proposed amendment 
would have arisen. The amendment proposed 
is that “ notwithstanding anything contained 
in this Act, the registration of a document 
registered before or afler the commencement 
of this Act, shall not be deemed to be 
invalid by reason only of the fact that the 
document was jirescmted for registration by an 
agent not duly authorised by a ]H)Wer-of-attorney 
executed and attested or authenticated under 
the jM'ovi.sions of any enactment in force.” 

The ]>roposed amendment .will tiot, we con¬ 
ceive, re|)i'al sec. HJl of the Registration Act (as 
may at first sight be imagined) for it will still 
1)0 open to the Rcgisterijig officer to nfiise to 
regi.ster unless tbe conditions in .sec. are 
fuililled. Should* the docimumt, however, be 
registei'ed the proposed sec. 87A will cure any 
^'fect in presenhi'ion referable to sec. 33, pro- 
lided of course it jo t^sl.-iblishcd that the person 
piio pre.sented tbe document for registration was 
lauthorised to present it by the executant though 
not in the mode laid down in sec. 33. In every 
case of a document j)r(‘sented for registi-ation 
by a person other than the executant and not 
being an agent specially authorised as required 
by sec. 33, it will be oiien to raise an issue as 
to w'hethcr the f)erson who presented the docu¬ 
ment was in fact authorise.d by the executant to 
present it. If this should be the correct view 
of the pj’ 0 ])osed amendment the safeguards con¬ 
templated by sec. 33 when documents are ])rc- 
simtenl for registration by persons other than tbe 
executants in jierson will in no way be en- 
:dangered. This amendment also should, in our 
[view, be accepted. 


Mr. Setalvad’s Bill. 

Mr. Setalva-d’s bill seeks to remove an old 
grievance from which both the Hindu and ISlaho- 
naedan Communities have suffered. Reputed 
scholars have expressed the opinion that there 
is no warrant in Hindu law for pronouncing 
gifts to unborn persons under all conditions and 
in all circumstances invalid. But we recognise 
that it is too late in the day to .question the 
soundness of established judicial opinion on 
luerely doctrinal grounds. The object of the 
ftiover is simplyii to remove the bar imposed bjr 
■his supposed rule of Hindu and Mohomedan 


law to the apjilication of secs. 13 to 16 of the 
Transfer of iVoperty Act and sees. 100 to 103 
of the Succession Act to gifts whether testa¬ 
mentary or inter vivos by Hindus and Maho- 
medans. The difficulty which it has created is 
well illustruled by eases of which liai Bishen 
Chandv. A,wiaida Kocr, L. R. 111. A. 1^1, is an 
instance. When a testalor desires by his Will 
to benefit a class some of whom may happen 
to be born after his death, the Co\u'ts hero being 
faced by the difficulty raised by this rule have 
been driven to hold, contrary to tbe obvious 
intentions of the testator, that the gift should 
o|H*.rate in favour of some of the class but not 
of others. In order that they might not have 
to pronomice the whole gift invalid (which also 
would be contrary to the intentions of the testa¬ 
tors) the Courts have had really in this class 
of cases to make a new Will for the testator, 
by W’halover rea.soning they might persua-de 
themselves that in so doing they had been only 
interpreting the Will as expressed. This 
anomaly will he removed by the proj)Osed amend¬ 
ment which if accepted, will as the proposer 
says, enable Hindus and Mahomedans to make 
dis|)Ositions of their property to the same ex¬ 
tent and .subject to the same limitations as other 
communities in British India. 


^orreBponbeiucf. 

To THE Editor, ” Calcutta Weekly Notes.” 

Sir,—A few' days ago the ])apers gave currency 
to a rumour that the Governnumt of Bengsil 
with the coiicurreiice of the High Court intends 
taking away the .survey-commissions from the 
hands of the survey-[)assed |)leader.s and entrust¬ 
ing them to a body of Sub-Deputy Collectors. 
It would a])p('ar that this is not a mere rumour, 
for the -Bengal (hiverninent has addressed letters 
to th(' District Judges inviting their views as 
to the d(>sirahi!ity or feasibility of the proposed 
scheme. Tj('st judgment should go by default, 
I take leave to offer a few observations. 

It is close iqwn two decades since the 
Pleaders’ Survey Examination was introduced 
and the avowed ohjf)ct was to replace the exist¬ 
ing Civil Court Ameens by a body of specially 
trained lawyers who would be willing to execute 
survey-commissions. The Civil Court Ameen 
had become a by-word for ct^ption and it was 
felt that the scandal Was |at too great to be 
jsllowed to continue., Eor ithe first three years 
the test was t>ut then it 

became so hard, did, levelling 
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a-nd Theodolite-survey, tliat only a very low 
i)erc(uitago of candidait's passed. Moreover 
the oxamiiuitioii-fee was raised and the High 
L3ourt clogged it with so many onerous condi- 
iions tliat j)ractically speaking there has been 
ao fresh accession to the rank of survey-]iassed 
>leailers for the last 5 or (5 yeai's. As was to 
ae expected, members of tiie Ikir who had under¬ 
gone highly teelmieal training and satisfied a 
singularly hard test did their work with re- 
iiarkable efficiency and this has been testified 
o by the Judges. Where any very great 
icientific aceuraey reipiired Civil Court 
4meens arc no good, they not having any 
\nowledge of Theodolitt'-survey or of levelling. 
Nforeover proper execution of commissions often 
•equires not merely a knowledge of sur\eying 
uit also a clear appreciation of the issues in the 
;ase and a power of sifting evidence, for wit¬ 
nesses are not infrequentlv examined in the 
xmrae of the enquiry. This gives the traiueil 
.awyer with a knowledge of surveying a decided 
vdvantage over an Amee.n or an Engiiu'cr and 
X ])l(*ader-commis.'.i.'i!! r’s rejiorl has about it a 
lucidity and comphdei.ess a'l its ov\n and is 
)f very great hel]> to the Court. The Courts 
liave often acknowledged the merits of those 
re|)ort8 and it is seldom they are set aside 
wul if statistics wer taken, I dare say my 
ibservatioiis will he liorne out. 'fheir liono.sty 
las been beyond reproach and T have not as yet 
leard any insinuations against them, though a 
osing party is .seldom very charitable tinvards 
lis judge. There have been some eomp'aints on 
:he score of dilatoriiu'ss hut hero again the 
pleader-eomuiissioniT may very well challenge 
L’oinpari.son with the Arneen.s, for in niy ex¬ 
perience T have found that these latter have :• 
way of holding back their reports either because 
they find their hands full or for some other 
reason best known to theniselv<>s. 

Has any case been made out for a change or 
what practically is a reversion to the old oriliT 
of things? The Suh-Deqiuty Collectors do no|, 
practically speaking, have any training m 
surveying. Unfortunately knowledge of survey, 
irig does not come by intuition and a theore¬ 
tical knowledge of an elementary text-hook on 
surveying no more fits a man to underlake 
practicid surveying tlian a course of lectureti on 
swimming gives a man facility in swimming 
when in water. The consequence would be that 
they would be conqdetely do]>cndent upon our 
familiar friends, the Anmens. Ho it will be the 
same old stuff with a new' label on. Then again 
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the Sub-])eputy ('ollectors arc not trainee 
lawyers either and th(>y have not yet beer 
credited with any very great familiarity will 
the rules of evidence Or the power of siftitif. 
evidence or aj)pree.iatirig the' scope or the re.i 
issues in a civil case. It is not a'so cetrain that 
wlieii necessary, as is often the case, they wil 
be available to the Courts lor examination oi 
for elucidalion of ci'dain |K}ints in their reporis 
'I'he costs also will be very heavy, if not j-rc 
hibilive; for the present Sub-1 kquity Colli ctor: 
caiUKtt j)Ossibly be spared frojii their usual wo k 
A now set will have to be ai)pointed. assistei 
In' a body of Ameens. The* proposed s-ebenu 
will l»e a godsend to the Ameens but^tlic ver^ 
reverse to the litigants. 

List'y, may I ' would i( be at all fair t< 
the lueiub as rf the Bar wlm have satisfied : 
singularly hard test aftei' a laborious period o 
appi'eiiticiisliip atid at considerable cost am 
saca'ifiee to throw tlu'sc gentlemen nvi*rboard 
Tlu'ir bonestv and ('I'tieieney 4’.ave beiai reecjg 
nised and '^ome c f them have, not imn'asonably 
eoii.e to reekoii iqion the s’U'vcn-eommission 
as a legitimat<* ^ouive of |lten' income. Thesi 
ofttai keep a struggling young member going 
Let us hope the (lovernment will ab'.stain frou 
unwarranted int:’rf<>renee which is calciilalci 
to work misehief and I hat the High Court wil 
set its fa'.e again.sl this uncalled for change. 

Vours truly, 

CiiTNsruA. 'J’AitAK \ath BoSIT, 

Pleader 

To TtiK Koi roii, “ Calcu tta Wef.kly Koths.’ 

Sir,—A (piestion has of late been raised amejn 
the pleadi'rs of Alipur as to whether a petitio 
of objeetioJi against the grant of J'rohate o 
lictters of Administration (as the case may be 
is to be treated us a caveat within the meaxiin 
of Art. 1-2 <jf Sch. IT of the Court Fees .'^ct, an 
as such chargeable with a fee. of Its. .5, Hithci 
to, the common ))ractice in this district had bee 
not to treat such a petition as a caveat, and con 
seqnenily no fee had to he paid. But the jwr 
sent learned ni.strict Judge is of opinion that : 
petition of objection to the grant of Probate »' 
Letters of Administration is in fact a “ caveat ’ 
and he therefore refuses to accept any sue' 
IKitition unless the prescribed Court-fee of Bs-' 
is paid on it. But from the form of caveat gi'Ti 
iu sec. 71 of the Pi-obate and Adminiafrati;'’ 
Act it appears that a cavexit is altogether qm*' 
a different thing from a petitioi^ of olxjection. 

According to that section, a caveat is a 
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request at large that nothing inigiit be clone 
in the matter of the estate of a deceased person 
without notice to the caveator. Jt is practically 
a precaution taken by the caveator to ensure 
the grant of jirobate being made in his presence 
or within his knowledge, so that he may have 
an opportunity for objecting to the grant if he 
so desires. The lodging of a c-aveat doc's nol 
necessarily imply'that the cavealor moans ac¬ 
tually to olqect to, or oppose, the grant of J'ro- 
b.ilc. In England too, a caveat is looked upon 
as a mere cavtioit entered in a I'robate (!ourt, 
( Vide William’s Exeeutors, Uth Kd., p. 4;)(5). 

In an old case of the. Caleiilla High Court 
(ID (\ L. 11. o50) a petition of olqeetion against 
the grant of I’robate was held chargeable with 
th(‘ Court-fee pre.seril)ed for a caveat, perliajw 
on tlic reasoning that right of o|)|)osilion dot^s 
jiot exist unless there is caveat. It is this 
solitary ru'iiig (liat has perlians created the; 
whole trouble in this matter. Jt is really very 
ditlieult to set at naught the aulhorily <<f this 
case, especially’ in view of the fact that it was 
decided on 0th Janiiury that is, after 

the 1st day of April I8!S1, the day on which 
the I’robate Ac(* (passed on ’21st January of 
1881) came into force. Jlut it is to i)e noted 
that the report <d' this ease does not make the 
slightest reft Tenet* tt) the I’robate Act; anti con¬ 
sequently th(! i‘’orm of Caveat ja’eseribed iii .see. 
71 of the Act seems not to have been at al! con¬ 
sidered therein. 

So the. tpiestion is, di>es or titles not, the light 
of objection exi.st witboul a caveat? ^Ve have 
already seen that a caveat is a mere claim to 
notice, and hits no reference tt) the opptisition 
that tlie cavt'ator may nltimatelv .set nj) against 
a grant. So when the notice of the [wtition for 
grant has already been served tm a party who 
then comes forward in compliancti with such 
notice to object to the grant, it vill be curious 
logic to maintain that such an objector has 
still to ask for what he has already got. This 
radical difference, betw^een a caveat and an 
objection wdll also bocomc apparent from the 
case in I. L. K. 22 Bora. 2G1 (at p. 26.5) where 
it has been held that the cntiy of caveat docs 
not make a probate proceeding a “ contentious ’* 
one, while an ohji'ction does. 

Besides, it is worth our while to note that 
a caveat is an initiatory petition, and as snch 
is naturally chargeable with a Com-t-fee, just 
as a plaint is. lint the petition of objection is 
on the same footing as the written statement 
of a party impleaded in a suit, and therefore 


Ixxiii 

ouglit to be exempted from any Uourt-fee. It 
is a matter of regret (hat the reports do ru)t 
furnish very many cases on this controversial 
fKiint. In Moothod v. Jaukt, 1 L. B. B. 212, the 
right of object ion has lieen allowed without 
any caveat, und consequeutly without the fee 
of Jis. 5. The ca.se in 6 Ind. (!as. 050 also is 
an iiuthorit.y for the |)ri)po,sition that a person 
can oppo.se the application for grant of Probate 
an;l Letters of Administration v\*thont lirst 
lodging the caveat. In the latest edition of 
.Majunulu's Jliiula Wills, Mr. 1). K. (Uiakra- 
varti lias cited a I’uiijab ease in support of tliis 
view and has expressed his disa]i])roval of 
the ruling in 10 (’. J.. R. But it may bo'asked, 
liow we are to avoid the authority of this ('al- 
ciitta e.'ise, lepoited in lO ('. L. H.? .As con¬ 
siderable nneertainty jircNails with res))eet to 
(liis matter our tiiost earnest request to yon, 
Mr. Editor, is tliat you sliould discuss the law 
on the said point in your most, esteemed journal 
and set at rest all (;ontn)Ver.sy regarding it. 
’riruiking you in antieijiation, 

I remain, 

Truly Yours, 

A. r. (lUnsK, 

9/1, (iohinda (Ihofial'ti Lane, 
Bhouianipur. 


The Di'iuul Aluiiirr.vR oe Ml'Ii.v.m.\i.\p Al.\- 
rp-L>i.\ H.\sk.\1‘T with an English translation. 
7)’jy Brij Mohan Dapal, IS..\., Pleader, Luehnovo. 
19]:L Printed bij M. Dayal, uL the Anglo 
Arabie Press’, Naubasla, Lnel,noiv. 

Tile Piirrul Mukhlar (Pit. Selected Pearls) was 
a coinmentarv wrilten in the year 1070 Hijri 
on 1 be Tait'irinil. I bsar of Sheikh Abdulla Tnmur 
taslii tile texts of the latter being incorporated 
in the commentary in much the sfime. way as 
Vijuatu’shwara incorporates in his commen¬ 
taries (thi* .Mitakshara) the texts of Yajnavalkya. 
The present, work of 400 odd pages is a reprint 
wilh an English translation of such portions of 
tin* Durrul Miikhim as are applicable to Indian 
Musulmans of the" Hanafi sect. The text of 
'ratiwir is distinguished in the translation by 
being printed in thicker type and in the original 
hv being placed in brackets. To this, the tran¬ 
slator adds his own notes by way of footnotes. 
The Durrul Mukhtar is a work of established 
reputation and is frequently cited in moderh 
text-books and judicial decisions. There is no 
doubt therefore that its appearance in English 

73 



Ixxlv CALOtltTA 

garb will be welcomed by scholars as well 
•as by legal pra(!ti(ioners. This w’e understa^id is 
one of a series of similar i)ublic:ition8 which the. 
translulor has in contemplation. We sincerely 
hope that the scheme will meet with the en¬ 
couragement which, judging from the manner 
ill which (his first instalment of it ha.s been 
executed, it fully deserves. 

Tnn OK Land Ac(p:isrnox in Bnrnsir 
Inpia. By .1. K. Naitmah, B.A., B.L., at Ihe 
Lau'yer's Coaiimmon Office, Trichiunpohj. 
Published by T, A . Venkasuwaiy How and T. 
S. Krishnasawniy How, Proprietors of the Law 
Printiny House and the Lawyer's Companion 
Office, Triehinvpoly and Madras. 1(115 

Lilvo all commentaries on statutes issued from 
the Lawyer's (.'ompanion Office this, on the 
statute.s realting to Band Acquisition, is eyclo- 
pedeic. Tlie Land Acquisition .Act of 1894, Tlie 
Land Acquisition (Mines) Act of 188,5 and the 
re’evant sectiiiiis of tlu' Railways Aid are anno¬ 
tated after the manner of other similar publica¬ 
tions from this office, Ap|)pndcd to this are 
the acquisition ])rovisi()n8 in the several Muni¬ 
cipal Acts and similar enactments in connec¬ 
tion with the improvement of the cities of Cal¬ 
cutta and Bombay. The gtd-up is pTfect. 


SAN.1IVA Row’s Indian Co.ntract Act, 1872. 
By P. Bam-jnatha Iyer, B.A., B.h. Second 
Edition. Published by T. A. Venka.sau'niy 
How and T. S. Krishna.sawmy Bow. Pro¬ 
prietors of the Law Printiny House and the 
Lawyer's Companion Office, Triehinopoly and 
Madras. 1015. 

This is a portly volume of over a thousand 
pages, and legal practitioners who may have 
oeca'-uon to consult it may look forward to finding 
in it whatever references (whether to text-l'<ooks 
or cases) they may need on any particular jxiint 
arising out of the Indi'in Contract Act, from 
within its covers. To practitioners in the mofus- 
sil who may not always find the references in the 
original within easy reach, the book will furnish 
a we.a])on of offence and defence which is by 
no means to be di'spised. Ifeavy as the volume 
is, it is kept in p1ac(> by means'of stout covers 
and elTi ctive binding, the printing and other 
details being as nearly as possible perfect. 

.Tiir Buiest of Indian Case-L.\w poe 1915. 
By M. li. Dorahamienqar, B.A., B.L., Vakil, 
Hiqh Court. Printed M the Modern Printing 
Works, Mount Hoad, and published hy the 
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Editor at Hama Vilas, Mylapore, Madras. 
101 a. Price Hs. 4. 

The reputation which the late Mr. S. Srini- 
vasaiyar w’on for his annual digests of Indian 
Case-law is not likely to suffer, if the annual 
issues contirmo to be prcjiared with as much 
industry and care as the one under notice. The 
notes of cases are concise and well digested. 
'I'herc is of course the index of caises noticed, 
and what needs sixicial mention in this issue is 
the improvement in paiier, printing and in fact " 
in the get-up of the com))ilation generally. 


The Transfer ok Propertv Act and Ease¬ 
ments Act. By Trikamlal li. Desai, B-A., 
IjL.B., Vakil, High Court, Bombay. Fifth 
Edition, Janunry 101 fi. J'riee Hs, 4-8. Bom- 
buy, The Lawyer Offfee, Girgaun. 1010. 

Tl\is is a student’s edition of the two Acts, not 
over-burdened with ea.se-law, but annotated 
with sufficient fulness to suit the requirements 
of students. That it is ap{>reciate(J is [iroved by 
(he f.icl that this is the fifth edition of the work. 
It is both handy and attractive. 


The "^'rarry Digest op Indhin and English 
Cases. 1015. Hy E. Bhashyam Iyengar, 
It..l., ILL., ami H. Narayana.'iwami Iyer, B.A., 
B.L., Vakils, High Court, Madras. Printed 
by G. Hamasawmy Naidn d; Son at the Com¬ 
mercial Press, Madras, South East. Price 
Its. 4. 

This is the second year of the appearance of 
this annual compilation. It has been brought 
out w ith coimucndahli' despaleh and bears ample 
evidence of the care and industry employed in 
cl-issifying and arranging the materials, collect¬ 
ed as they have been from a large variety of 
re|>or(s. There is the usual list of cases judi- 
eiidlv noticed and altogether it appears to be as 
useful a compilation as any of this character 
can be exfiected to be. 

- =8==g=a8aW8saaasaa=aaag== B-.,._i- ul- ' 

(llottje! of QTaoeo. 

BNOLISH LAW COURTS. 

KING’S BENCH DIVISION.—Before the 
Lord Chirp Justice and Jttsticp:s Lawrence, 
Rowlett, Atkin and Low. Zadig v. The 
King. 20th January 191C, 

The executive has the power of interning a 
British subject under a regulation made under 
the Defence of the Realm Act. 

This was a rule nisi granted at the instance 
of Arthur Zadig, a naturalized British subject, 
for a writ of habeas corpus. In ,|iursbance of 
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regulations made under the Defence of the 
Realm Act, 1914, the petitioner was interned 
by an Order of the Executive. 

Regulation 14 (b) of June 1915, Avas made 
under the Defence.of the Realm Act, 1914, sec. 
1,'sub-sec, 1. 

The words relied ujx)!! by the CroAvn as 
justifying the regulation now questioned were 
“His Majesty in Council has i)ower . . . 

Jo issue regulations for securing the public 
safety and the defence of the realm.’’ The 
regulation was as follows :— 

Where on the recominendation of a competent 
naval or military authority ... it appears to 
the Secretary of State that for the securing of 
the public safety or the defence of the realm it is 
expedient in view of the hostile origin or associa¬ 
tions of any person that he shall be subjected to 
such obligations and restrlctinns as are hereinafter 
mentioned, the Sc'cretary of State may by order 
require that person forthwith ... to be in¬ 
terned. 

“ J^rovided that any such order shall, in the 
case of any ))erson who is not a subject of a 
State.at war with his Majesty, include ('xpress 
provision ’’ for the consideration by aJi advisory 
conirniltee “of any representations he may 
make against the orier.’’ 

The Attoriiey-Gcucral {Sir F. F. Smith, K. 
C.) with him Mr. Branson, in shewing eanso 
against the rule, submitted tlifit the regulation 
Avas intra rircs. The CroAvn could not Avithout 
extremely Avido powers sec-ure the* safety of the 
Realm in time of war. It was not only desir¬ 
able, but vitally necessary that the Executive in 
these critical times should be anued with extra¬ 
ordinary powers in the interests of public safety. 

Mr. Patrick Hastings in support of the rule 
submitted that the real question was whether 
the |)ower to intern had in fact been given by 
the Defence of the Realm Act to the Executive. 
He submitted that the regulatkjn Avas made 
ultra vires. Without the direct sanction of 
Parliament a British subject could not be depriv¬ 
ed of his liberty without any trial. The Court 
discharged the rule. 

The Lord Chief Justice in the Course of his 
Judgment observed as follows :— 

The Order first recited that, on the recom¬ 
mendation of a competent naval or military 
authority, the Applicant, in view of his hostile 
origin and asBociations, was ordered to be in¬ 
terned. Then there followed a provision that 
within seven days the Applicant might submit 
any rej^esentations, and that such representa¬ 
tions would b8 referred to the advisory com¬ 


mittee appointed for the purpose, and presided 
oyer by a Judge. It was, therefore, not quite 
right to say that a person could be interned 
under the Order Avithout any right of redress. 
That Order was made in pursuance of Regula¬ 
tion 11 (6). 

It was said, hoAvever, that the regulation in- 
terlorod seriously with the liberty oS the sub¬ 
ject, particularly b(*eause under it a subject 
could be imprisoned AAithout trial, and that suph 
a regulation avus not autliorized under the 
words ot sec. 1, sub-see. 1 of the Act. The 
words upon which the decision of tl e Court 
must turn were eonlairied in the first three 
lines of the sub-section. TIte Attorney-Oern'ral 
had submitted that the statute must be inter¬ 
preted as if it stopped at the Avords ‘ ‘ for secur¬ 
ing the public safety and the defence of the 
Realm.’’ In his (his Lordship's) opinion that 
contention Avas right. Looking .at tlie whole 
statute ho could see no reason Avhy the inter¬ 
pretation of those Avords should be limited by 
the succeeding passag('s in the same section or 

in other sections of the Act. 

The statute Avas passed by Parliament to enable 
the King in Council to make regidations Avhieh 
otherwise he Avould not have power to make. 

In the ordinary course, if it had been intend¬ 
ed to impose restrictions upon the subject, the 
matter A\'ouId haA'e been brought before Parlia¬ 
ment in a Bill, but because f)f the urg('ucy of 
the ease Parliament in the jiresent instance 
said that matters for “ secuiring the public safety 
and the defence of the realm ’’ Avhieh had to be 
dealt Avith at once should be entrusted to His 
Majesty in ('ouneil. He could not see any 
reason "by, looking at the* AAords of th(? section 
and giving them a fair interpretation, and 
having regard to th(' obvious purpose of Parlia.- 
rneiit in i)a8siug the Act, tliey should be restrict¬ 
ed in tlie AAoy suggested by Mr. Hastings. 
They Avene Avords of the widest |K>s8ible import; 
one could not. in fact, conceive wider language. 
It appeared to him that regulations of this 
charaett'r, including regulation 14 (b), were 
regulations whicli Parliament had given power 
to the King in Council to pass, and that these 
regulations, and in |Aartieular the one under 
consideration, were valid regulations and that 
consequently ^^r. ^adig’s application failed. 

He Avoul(i only add that their attention had 
been draAvri to the case of fn, re 7.)., in which 
an application of a similai'’ character was made 
to the Divisional Oonrt last. 

They were taking ti^ iiniie as that taken 
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by the Court oti that occasion, and it was un¬ 
necessary to refer to it further, 
li. D. 


CALCUTTA HIGH COUBT. 

ftMrat aaelaloni not F«t raponod. 

iThH ImportHot omm 1 1 be fullj reported bereofter.i 

Oivin Ai'PELlatk Juujsiuotion. Before Holm- 
wood and Imam, JJ. Api’E.AL fuom Ap¬ 
pellate ('iU)ER iso. 480 OF JUll. KAli- 
TlClv CIIA.NI>JIA AKLNDAIi and ors., 
Decree-holtlers, Appellant'; v. NIFjIMONI 
HONDOL AND ANK., .luilf!,iiu‘nt-(lebtois, 
Bes|)oU(l(‘nts. :2{»tli January JOIG. 

Application for execution—Liniitution - 
Liniilation Act (,/A of 1008), Sch. I, Art. 18:t — 
Sttspension of execution — Continualion. 

After iiumei’ous applications for execution of 
a decree which was passed in J)eeeinber 1001 
the fourth a]*plication was made on the 21st 
July 15108. On the 10th September 15)08 Hit' 
present Kesj>ondent the judgment-debtor np- 
plied before the Court stating (hat (he decree 
had been satisfied by payment which should 
be certified. On this a nii.'-'cellaneous case wa> 
started. On the sanje day su))s(itt(tions were 
made of an heir of one decree-holder and of one 
judgment-debtor and Jiotices were issueJ under 
sec. 248 of the Cod;' of Civil iVoccdure of 1882 
fixing the 4th of Aovembrr for hearing of this 
e.xecution case. This misL'/haneous case canu! 
up again on the 81st October and it was ordered 
that the exeention case should come up too on 
that date. But in the meanwhile oti the llh 
November the dccree-ho'dcr took n<» step after 
service of notices under sec. 218, and the exe¬ 
cution proceeding was therefore struck oft' on 
the 5th November. jMeanwhile the. iniscella- 
ncons case as to certifying the payment was 
continuiul and the Munsif allowed the ju<lg- 
ment-debtor's application on the 17th July 
15)05). But on appeal the finding of (ho 
Munsif was I’oversed by the learned Distiict 
Judge on the tith August 1905) and it was 
dcCanul that the decree-holder had not been 
(laid anytliing and that it was open to him to 
exocutp the whole decree. He took no step 
to renew' the application for execution. Some¬ 
time afterwards the judgment-debtor appealed 
to the High ('ourt. This appeal was rejecti'd 
on the IJth January 15)12. The present a2)|)li- 
eation for execution was made on the l-2th 
September 1913. 

Held, that the exemition was barred by 
Umitation. 


W hen a decree-holder is obstructed by vi' 
lence or fraud and litigation is necessary to g 
rid of such obstruction the execution is su 
fiendcd during such litigation. Mere pendeni 
of an ajipcal from a decision whicli had r 
moved all obstacles from the decree-holder 
way could not give him a right to defer exi 
cutjon for an indefinite jx'riod. The mere fai 
of appealing could not take away the deci'ei 
holder's right to execute. Aor <‘Ould it relieA 
him of the ordinary duty of a decree-holder.•, 
That Ihe application was not a continuatie 
of the 2 »i( vioiis application. 

liabii Atnl Krislina ttoy for the Apiiellants. 
n<tbn .SH(lluinfi.su Sckliar Mukerji for It 
ilespoiu'ents. ' 

-V. T. M. .\ppeal tlidinid.scd. 

- 

( r,JL Ai’I'FLIATI'-, Ji iusdkvikjx. Before Akw 
KOI 1 , 1 ). J. SkcoM) AiM’IvM; \o. 1.520 o 
15)11. SrXnAKJ. llaintif 

Appidlant r. I'.MA ( HAKA.N DAS an 
OKS., Defendants, lles^>otidents. 271 
January '|5)1(). 

Limitation Act, Arts. I ki, 141. 

'file first Court dismisscil the suit which w:i 
for recovery of land, as barred by limitation an 
id. o lu'ld tbiit even if the suit were not so bane 
the Bliiiiitilf suing for joint possession with th 
Def'-ndants w.is not eiitilb-d to any decree will 
( Ut iiringiiig ii suit for [iirtitioii. The. low't 
Appcll ate Court iiftirmed the finding icgardin 
limitation iind witboiit considering the questio 
of title dismissed (be iqipeal. 

It was e.ritciided on behalf of the Bbiintill 
.\ppellaiu tliiil the facts found are not suffieieii 
to establi>-h tluit the, suit was haired by limita 
tioii and (bat (he suit was goveriu'd by Art. 11 
of Sch. II of the Limitation Act and not h 
Art. 112. 

()ri behalf of the Uesjiondents, reliance, wa 
])':icod on the decisions re])orl,ed in I. L. R. 1 
Ciil., p. 137 (1*. C.) Mahmud AnuwuUa Khai 
V. liadan Singh and f. L, R. IG Cal., p. 473 (1’ 
C.) and it was urge ! that Arl. 144 as to adw'isi 
possession only gives the rule of limitatioi 
where there is no other article in the sehednt 
sp,ecially providing for the case. 

Held, that the case was governed by Art. D- 
and not by Art. 144 of the Indian Limitatioi’ 
Act. 

liahu Prabodh Kumar Das for the Appellimb 
Bahus Kshitis Chandra Sen and Prahha! 
Chandra Dutt for the Respondents. 

Appeal dismisset^’ 
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late decrees in respect of which these ap¬ 
peals have been preferred. The Appellant 
will pay the llesiK>ndents costs in this 
Court. We assess pleaders’ fees at two 
gold mohurs for the four appeals. 

Appeals allowed. 

PRIVY COUNCIL. 

[Appeal from Ubngal.] 
Viscount Haldane. ’ 

Lord Parmoor. Musahar Sahu and 

Lord.Wrenburt. anr., Appellants, 
Sir John Edge. ■ v. 

Mr. Aaieer Ali. ^LV'A Hakim Lal & 

1915, anr.. Respondents. 

22, November. 

Tfansf 0 r o:' Proptrty Act (IV o ' 18S3), $ 0 '\ 6S — 
Traruftr /o dt'^aud or delay creditor, when vo.d~ 
able un ler the eection —Preferring one creditor to 
another, debtor himself not benefiting, ij w thin 
the st itute. 

In a ease in xvhich no considcralion of 
the law of bankruptcy applies there is no- 
thinrj to prevent a debtor paying one 
creditor in full and leaving others unpaid 
although the result may be that the rest 
of his assets will be insufficient to provide 
for the payment of the rest of his debl's. 

The transfer which defeats or delays 
creditors is not an instrument which 
prefers one creditor to another, but an 
instrument which removes property from 
the creditors tv the benefit of the debtor. 

This was an appeal from a decision of 
the High Court at Calcutta (Mookerjee 
and Holmood, JJ.), dated tho 3rd April 
1907, reversing that of Babu Puma Chan¬ 
dra Do, Officiating Subordinate Judge, 
second Court of Mozafferpore dated the 
30th July 1904. 

The facts of the case fully appear from 
the judgment of the High Court which was 
as follows :— 

The circumstaneeB which led to the Uti- 
gaMons out of which these two appeals 


so far as it is necessary to state them for 
the disposal of the questions raised before 
us, lie in a narrow compass; and although 
they were the subject of controversy in the 
Court below, were not disputed before us. 
On the 14th December 1900, the Plaintiffs- 
Respondents commenced an action against 
Kishun Binode Upadhya, one of the Defen¬ 
dants in these suits, for recovery of money 
due under a usufructuary mortgage. The 
Plaintiffs apprehended that the Defendant 
might alienate his properties before judgment 
and made an application for attachment 
pendente life. The application, however, 
proved infructuous and was rejected on the 
12th February 1901. On the 29th November 
following, the Plainiiffs obtained a decree 
for a large sum of mojiey against the Defen¬ 
dant, and subsequently in execution of this 
decree attached the jiropertics now in suit. 
Two claims under sec. 278 of the Civil Pro¬ 
cedure Code, were preferred by two different 
sets of persons, who arc the appellants before 
usj their claim was founded upon two con¬ 
veyances alleged to have been executed in 
their favour on the 2nd September 1901 by 
the Defendant in the suit of the Plaintiffs- 
Respondents. The claims were allowed on 
the 1.3th September 1902. On the 12th Sep¬ 
tember 1903 the decree-holders commenced 
tho suits out of which these appe.ils arise 
under sec. 283 of the Civil Procedure Code, 
and in each case they asked for a declara¬ 
tion that Ihe properties in disiiutc still be¬ 
longed to their judgment-debtor and were 
liable to be sold iu execution of their decree 
against him. Suit No. 73 of 1903 impeached 
the conveyance executed by the judgment- 
debtor in favour of Lala Hakim Lal i suit 
No. 74 of 1903 related to the cemveyance exe¬ 
cuted in favour of Kamta Prasad. Both the 
suits were defended substantially on the 
ground that the conveyances were tsnid fide 
and for consideration and had consequently 
created a good title in the purchaserB which 
could not be successfully impeached by tile 
execution creditor of the vendor. As re¬ 
gards tho conveyance executed in favour of 
Lala Hakim Lal, the Subordinate Judge 
found upon the evidence that the considera¬ 
tion recited in the document waB genuine, 
but he set aside the conveyance on the ground 
that it had not been fide and 
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that the effect of it had been to delay, if not 
to defeat, the creditors of the transferor 
As regards the conveyance executed in 
favour of Kamta Prasad, the Subordinate 
Judge found on the evidence that the consi¬ 
deration recited in the documc^nt was '*eti* 
lions and that it was a contrivance by the 
vendor to place the property out of the reach 
of his creditors. In this view of the niati(r, 
the Subordinate Judge made a flecice in 
favour of the Plaintiffs in both the suits and 
declared that the conveyances v/ere in- 
oi^eraiive as against the creditors. The pur¬ 
chaser Defendant in eju^h ease has appealed 
to this Court. The two app<*als have ht (an 
argued, one after the other, and we propose 
to deal with them separately. As regards 
the conveyance executed in favour of Lai a 
Hakim Lai which was the subject-matter of 
suit No. 7a of 190:? in the Court below, the 
question arises in appeal No. of 1901. 
As regards the conveyance of Kamta Prasad 
which was the subject-matter of suit No. 74 
of 190:?, the question arises in appeal No. th) 
of 1904. We shall take up the latter ease 
first, because no serious argument was ad¬ 
vanced on behalf of the appellant to show 
that the decision of the Subordinate Judge 
is erroneous. 

As regards the conveyance executed in 
favour of Kamta Prasad, we may oV),serve 
that the consideration recited in it piirp<»rls 
to be a sum of Rs. ll,8:?5 composed of two 
items, namely a sum of Rs. 5,500 alleged lo 
be due to the present Plaintiffs and another 
sum of Rs. 0,335 stated to be due to the pur¬ 
chaser. The deed sets forth that (iut of tlie 
total consideration, Rs. 5,500 was to 
be paid to the present Plaintiffs in part satis- 
hiction of their claim under fheir usufructuary 
mortgage of the 23rd April 1890 and the re¬ 
mainder Rs. 6,335 was to be applied in satis¬ 
faction of the sum due under a registered 
mortgage bond executed by the vendor in 
favour of the purchaser on the 14th October 
1900. The Lower Court has found on the 
evidence that no portion of the consideration 
money was ever advanced by the purchaser. 
The sum of Rs. 5,500, which was alleged to 
be due to the present Plaintiffs under their 
usufructuary mortgage was admittedly never 
paid to them. The debt of Rs. 6,335, which 
was alleged to be due to Kamta Prasad 


under a registered mortgage bond, is proved 
to be entirely fictitious. Under these cir¬ 
cumstances, the Subordinate Judge held that 
the conveyance executed in favour of Kamta 
Prasad was absolutely devoid of considera¬ 
tion and consequently inoperative. Tho 
learned vakil for the appellant has very fairly 
conceded that he cannot possibly challenge 
the accuracy of the facts found by the Sub¬ 
ordinate Judge, and after examination of the 
evidence on the record, we are satisfied that 
the findings at which the Lower Court arrived 
cannot be. successfully assailed. W© must 
lake it, therefore, that the transfer in, ques¬ 
tion was made gratuitously; and that the 
e ffect of th© transfeit has been to deday, if 
not to defeat, the "creditors of tho transferor, 
cannot be questioned. It follows consequent¬ 
ly, under st^c. 53 of the Transfer of Property 
Act, that the transfer was voidable at thes 
option of any person who has-been defeated 
or delayed there»by, ))ecause the transfer 
may bo presume^d to have been made 
with intent to defraud. Under these cir¬ 
cumstances, we must hold4.hat the transferee 
has not acquired any valid title to the pro¬ 
perties cov^ered by tho conveyance of the 2nd 
September 1901 executed by Kishun Bihari 
ITpadhya in favour of Lala Kamta Prasad. 
The Plaintiffs are therefor© clearly entitled 
to thc/ declaration which has been made in 
their favour. In this view of thc matter, 
Aj)peal No. 440 of 1904 fails and must bo 
dismissed with costs. 

As regards tho conveyance executed in 
favour of Lala Hakim on the 2nd September 
1901, the Subordinate Judge has found that 
it was for consideration. This finding has 
not been assailed before this Court on behalf 
of tho Plaintiffs-Respondents, and after an 
examination of the evidence on the record, 
we are satisfied that it cannot be success¬ 
fully impeached. The conveyance recites 
that tho transferor Kishun Binode was in¬ 
debted to the transferee Lala TIakim Lai to 
the extent of Rs. 30,309 and was also indebt¬ 
ed to the extent of Rs. 12,347 to various other 
creditors whose debts are specifically set out 
ill the document. The total amount of in¬ 
debtedness of Kishun Binode at the time of 
execution of this document, so far as the 
creditors mentioned in the document were 
concerned, therefore, amounted to Rs. 42,656, 
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and the deed purports to eonvey to Lala 
Hakim Lal various properties in satisfiiction 
of those debts. The purchaser was to set off 
against the consideration for the conveyance, 
the debt due to himself, and the remainder 
of the consideration was to be left in deposit 
with him for payment to the other creditors, 
for the obvious reason that most of the debts 
were secured by mortgages. Now if has been 
satisfactorily f'siablished in the present liti¬ 
gation that the debts mentioned in the docu¬ 
ment, all represented genuine Irfiusaeiions, 
and the learned Subordisuite Judge has 
found that they were in reality due at the 
time of the execution of the conveyance. He 
has further found ihat^no^ only has the debt 
due to the purehaser been saiislied by a set¬ 
off against the consideration for the deed, 
but also that the sum left in dept)sit with the 
transferee for payment to the other en'ditors 
has been dul^r applied in discharge of their 
claims. These facts have not be(‘n, and upon 
the evidence on the record as it stands, can¬ 
not be controvert('d. The Subordinate Judge, 
however, has declared tin* conveyence in¬ 
operative, because, in his opinion, the effect 
of it was to give an umhic ]^refeience to 
some out of the many credilors of the trans¬ 
feror. This conclusion has been assailed on 
behalf of the appellants, substantially on 
three grounds ; namely, /irsf, that inasmuch 
as the case of the Plaintiffs was that the con¬ 
veyance was nominal and without considera¬ 
tion and as this case has failed, they are not 
entitled to succeed on the ground that the 
transaction was in fraud of the creditors of 
the transferor; .sYro/a//i/, that if the action 
be treated as one to set aside a fraudulent 
conveyance under sec. 53 of the Transfer of 
Property Act, it has not been properly 
framed, inasmuch as a suit of this deserii)- 
tion can be maintained only by, or on belialf 
of, all the creditors of the transferor; and 
thinlhf^ that in any event, the conveyaaioe is 
not void or voidable under sec. 53 of the 
Transfer of Property Act merely on the 
ground that, by means of it, preference was 
given to some among the many creditors of 
the transferor. 

In support of his first contention, it has 
been argued by the learned valcil for the ap¬ 
pellants that the suit was in substance one 
under sec. J283 of the Civil Procedure Code, 


that the object of it was to establish the 
right which the Plaintiffs claimed unsuccess¬ 
fully in the execution itroccedings and that 
the only ground upt)ri which Ihey impeached 
the validity of the conveyance was that it 
was without consideration and a mere device 
on the part of the transferor to keep his p!K)- 
perty out of the reach of his crc'ditors. It 
must be conceded that there is considerable 
force in this contention. An examination of 
the plaint as a whole convinces us that the 
suit was not framed with a view to obtain a 
deoharation that the transfer in question was 
voidable at the option of the Plaintiffs be¬ 
cause it had been made with intent to defeat 
or delay the creditors of the transferor. It 
is not necessary, however, to deal with this 
aspect of the case in detail ; Vjecauso in our 
opinion the A])])e]lants are entitled to succeed 
upon the merits. 

In support of his second contention, it was 
argued by the learned vakil for the appellants 
that a suit to set aside a conveyance alleged 
to be fraudulent within the meaning of see. 
53 of the Transfer of Properly Act, must be 
brought by or on behalf of all the creditors 
and that this suit which had not been brought 
on bolialf of all the creditors, was not main¬ 
tain aVjb^ in its present form. Ln our opinion 
tliis conttmlioii is manifestly well-founded. 
It was pointed out V.>y Mr. Justice T(‘lang in 
the case of Jiui jttnji v. Dhan Bat (3), that a 
claim to set aside a deed of settlement on 
the ground that it is fraudulent and void as 
against the creditors, can 011I3" be enforced 
in a suit either tiled by all, or pn behalf of 
and for the bmiefit of, all the creditors. The 
same view was atlopted by Sir Lawrence 
Jenkins, C. J., in L^trar v. D*’\'vr (4), in which 
it was rule<l that when a creditor sues to set 
aside a deed exeeiited by his debtor on the 
ground that the deed w*as voidable under -sec. 
53 of the Transfer of Property Act, the credi¬ 
tor can only sue on behalf of himself and all 
the other creditors. This view receives sup¬ 
port from the decision of their Lordships of 
the Judieial Committee in the case of 
Ohufifarput V. Mahoroj Ibaiindur (5). The 
question there arose as to the validity of 

( 3 ) I. L. R. 1« Bom, 1 (19) (1891). 

(4 I. L R. 27 Bom. 146 (1909). 

(5) L. R. S 2 1. A. 1 (18) t s. o. 0 0 W. N. 228 
(1904). 
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certain transfers alleged to have been made 
to one Chaftarpat. The transfers were chal¬ 
lenged under sec. 52 of the Transfer of Pro¬ 
perty Act, and it was suggested that if they 
were not actually void under that section, 
they were at least voidable under sec. 5J5 ol‘ 
thre Act at the instance of the Plaintiffs who 
had been eventually defeated and deframled 
thereby. Their Jjordships held that an issue 
upon such a question could be raised and a 
decree could be made only in a suit properly 
constituted for the purpose and that the suit 
as framed which was between the purchastu* 
on the one hand and one only of the creditiu’s 
on the other, was not so constituted either as 
to parties or otherwise. This view, it may be 
observed, is in harmony with what has boi ii 
regarded as the settled rule in England, 
where it has been held that if the settloivis 
alive and not a bankrupt at the time the 
action is brought to set aside a conveyane(» 
on the ground that it was voidable unih r 
Stat. 13 Eliz. Ch. 5, it should be by a crc'clitor 
or creditors on behalf of himself or themselves 
and all other creditors of the settlor. | See 
Iteese lliver Siln r Mihlmj tV>. v. Afu'dl (fi) • 
see also White and Tudor’s Leading Cases on 
Equity, 7th Edition Vo], II p. 882.] The rule 
appears to us to be based upon a perfectly 
(Bound and intelligible principle. To allow 
one creditor to impeach the Vcalidity of a con¬ 
veyance would expose the transferee to sf^pa- 
rate attack by different creditors each (jf 
whom might litigate the sarnie question in a 
different suit, and it is not inconceivable that 
the Court might arrive at different conclusions 
in different suits brought at the instance of 
different creditors. We must, therefore, hold 
that if the present suit be regarded as com¬ 
menced under sec. 53 of the Transfer of Pro¬ 
perty Act with a view to obtain a declaration 
that the conveyance in question is voidable at 
the instance of the creditors of the transferor, 
the suit has not been properly framed and 
is not maintainaVjle. It was argued, however, 
by the learned vakil for the Plaintiffs-Respon- 
dents that as this objection to the frame of 
the suit was not taken in the Court below, it 
is too late for the Appellants to raise it now, 
and that, in any event, if the objection pre¬ 
vails, the Plaintiffs ought to be allowed an 
opportunity to amend the plaint, so as to 
Id) L, R, 7 Eq. 147 (1869). 


make this a suit on behalf of themselves and 
all other creditors of the transferor. It can¬ 
not be disputed that there is considerable 
force in this contention. Although, there¬ 
fore, we must hold that the second ground 
taken on behalf of the Appellants 'ought to 
prevail, we are not disposed to dismiss the 
suit on this ground alone, and we must con¬ 
sequently examine the validity of the thirds 
ground upon which the judgment of the Sub¬ 
ordinate Judge is assailed. 

The third ground taken on behalf of the 
appellant was that as the transfer was for 
adequate consideration, as it was not a mere 
cloak for the ultimate benefit of the transfer¬ 
or himself, and as iiAj^st of the debts which 
were satisfied out c>f the consideration for the 
deed, were secured by Mie mortgages, the 
transaction is not voidable under sec, 53 of 
the Transfer of Property Act. In support 
of this position reliance was placed on the 
cases of Alitfu v. Harrison (7), Exparfr 
(h), Wo(hI V. Vi.v^e (9), Sanharappa v. 
Kamapipi (10), THaJk ('hand v. ditn Mull (11), 
]iaj4f n Ha rji v. -1 rtfesh (;■ *( 12), Bha(jiran f v. 
Ktdari (13), Han if a Bibi v. Vunnainuia (14), 
Mahennadunnr. sa v, Barhrlor (15), and Kama- 
samij/a v. Adi Earain (J6). It was contended 
on the other hand by the learned vakil for 
the Plaintilfs-Respondents that it was not 
enough to examine whether the conveyance 
which is the foun(lati<in of their title was for 
considf^ration, but that the Ck)urt must also 
investigate whether or not it was bond fide and 
in support of this proposition reliance was 
placed upon a passage from the judgment of 
this Court in the case of Ishan Chandra v. 
BisliU Sirdar (17). 

We are of opinion that in order to establish 
the validity of a conveyance impeached as 
fraudulent on creditors, it is not enough to 
prove thatdt was for consideration; it must 
also be proved that it was made in good 
(7) L. R. 4 Oh App 622 (1869;. 

(8 12 Ch D. 314 11879). 

(9) 7 Q B. 892 ; 66 R. R. 590 (1846;. 

(101 8 Mad. H C. R. 285 (1866). 

(11) 10 Bom H. 0. R 2C6 (1878). 

(12) I. L. R. 4 Bom. 70 (1879).) 

(II) L L. K. 25 Bom. 202 (1900). 

(14) 17 Mad. L. J. P. H. 

(15) I. L. R. 29 Bom. 428 (1905). 

(16) I. L. R. 20 Mad. 465 (1197). 

(17) 1.1. B. 24 Oal. 825 (1697). 
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faith. The question, however, remains, under 
what circumstances may a transfer be said to 
have been made in good faith ; to determine 
this wc have to consider the provisions of 
sec. 5:1 of the Transfer of Property Act. That 
section, in so far as it applies to the present 
case, provides that every transfer of immove¬ 
able property made with intemt to defeat or 
delay the creditors of the transferor is void¬ 
able at the option of any person so defrauded, 
defeated or delayed ; but this does not im¬ 
pair the rights of any transferee in good faith 
and for consideration. The section, as is 
.well-known, is founded upon Stat. 13 Eliz., 
Ch. 5, although there has been some diver¬ 
gence of judiciali opinion as to how far the 
Indian Law as cojnprised in sec. 53 of the 
Transfer of Property Act was intended to 
vary from the English ]-.aw as laid down ig 
the Statute of Elizabeth [see lilKujairaui v. 
Krdari (J3), and Ish(tn (hundm v. Blshu Sfnlar 

(17), the former of which supports the view 
that the section under consideration did not 
alter the pre-existing law governing these 
matters, anli the latter supports the view 
that although the Statute of Elizabeth forms 
a substantial part of the grouiid-v^ork of 
sec. 53, its language is different and the 
Indian (.Jode goes much further than the 
English Statute.] One point, however, is 
fairly beyond the domain of controversy. 
The third i^aragraph of sec. 53 which lays 
down that nothing contained in the section 
shall impair the rights of any transferee in 
good faith and for consideration is based 
upon Stat. 13 Eliz. Ch. 5, sec. 6 which pro¬ 
tects transfers made upon good considera¬ 
tion and bond We may take it there¬ 

fore that the Legislature when it used the 
words “ good faith in sec. 53 did not intend 
to depart from the interpretation which had 
been put upon the term ^ bond fide ^ in the 
Statute of Elizabeth. Reference to English 
authorities under these circumstances, is not 
only legitimate, but essential; as was observ¬ 
ed in Matuell v. lleq, (18), if a Statute upon 
which a particular construction has been 
long put is re-enacted ipslmmia verbis^ this 
construction must be considered to have the 
sanction of the Legislature; likewise, if Acts 

(18) I. L. B. n Bom. 202 (1900). 

(17) I. L. R. 24 Cal. 825 (1897). 

(18) 8 B. ft B 78 (1857) 


ore framed using the forms of words or 
clauses in prior Acts which have received 
judicial construction, unless a contrary inten¬ 
tion appears, the Courts will presume that 
the Legislature has adopted the judicial in¬ 
terpretation, or has used the words in the 
sense attributed to them by the Coui;|:s ; this 
view is amply supporl/cd by the observations 
of James, L. J., in ('am[Ml (19), and of 
Lord Coleridge, C. J., in Barlow v. Teal (20), 
and is in no way inconsistent with the rule 
laid down in BanJj: of Bntfiand v, WnyH(tmo (21) 
and Narvndra Nath v. Kamal lias/tini (22), to 
the effect that the language of an enactment 
by which the law is codified must receive its 
natural meaning without an assumi)tion that 
the probable inlention of the Legislature was 
to leave iiiiallered the law as it existed be¬ 
fore. If we turn, therefore, to the leading 
authorities iji England upon the matter, we 
find that in MiddkUtu v. Pollock (2), Sir 
(Jeorge Jesscl observed that the meaning of 
the Statute is that the debtor must not re¬ 
tain a benefit for himself ; it has no regard 
whatever to the question of preference or 
priority among the creditors of the debtor. 
A settlement, therefore, which preferred cer¬ 
tain creditors and tended t<) defeat others, 
might be good under the Statute of Elizabeth. 
Nor again is it material under fhat Statute 
whether the assiginrient by the debtor is of 
the w'holc (.if his pro]>(»rty, liresent or future, 
or of any part of it. Again Lord Justice 
Thesiger "in E.vi)artv (!ames (8), quotes with 
approval the words of Ciiffard, L. J., in Alto^i 
V. llanLon (7): ''I have no hesitation in 
saying ihat it makes no difference in regard 
to the Statute of Elizabeth whether the deed 
deals with the whole or only a part of the 
grantor’s property. If the deed is bond fide, 
ihat is, if it is not a mere cloak for retaining 
a benefit to the grantor, it is a good deed 
under the Statute of Elizabeth.” It is clear 
therefore that a deed is h(md fide Within the 
meaning of the Statute of Elizabeth if it is 
not a mere cloak for retaining a benefit to 

(2) 2 Oh D 104, 108 n876;. 

(I) 12 Ch D. 814 (I879h 

(7) L. R 4 Ch. App. 632 (1969) 

(19) L. It. 5 Ch App. 703 (1870). 

(20) 16 Q. a D. 408 (1989. 

(21) [1891} A. 0.107; 

( 22 ) uuKummum* 
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the grantor. A similar construction has been 
put upon sec. 5rt of the Transfer of Property 
Act. Thus in N(ff/iu v. Mmhiu dhaml (2^)^ 
Mr. Justice Chandavarkar pointed out that 
tlie test of good faiih is whether the transfer 
is a mere cloak for retaining a benefit to the 
granto^j or whed-lier it was intended thereby 
that tlie grant (*o should have the property 
and keep it. The same view was adopted in 
the ease of v. Bachelor (la), 

in wdiich the learned Judges observed that 
the test of good faith is w'hether it was a 
genuine or colourable transaction, and point¬ 
ed out that, as laid down by Denman, C. J., 
in TV Hod V. Dij ir (9). if a conveyance is made 
b(>nd fdc and with a full intention that the 
proj)erly should Vie jiarled with, it will not 
be fraudulent, if made with intent to defeat 
*a. pending or an intended execution, for such 
a motive does not defeat the assignment. 
Substantially the same vii‘W appears to have 
Vicen adopted under the law as it existed 
before sec. of the Transfer of Property 
Act w^as ad<led to the St«atute book. As an 
exainyjle, reference may be made to Sankar- 
itljpa V. Kfitnaijija (JO), where it w-as ruled 
that if there is a real traJisaction between the 
parties for valuable eonsidei'ation, wdietlier 
it be by way of sale or mortgage, the tran- 
sanction is valid even as against a creditor, 
though the object may hixve been to defeat 
an expected execution. To the same effect 
are the ca.se.s of THak (l\aud v. Jffu MvlJ (IJ), 
Jtajan llarji y, Ardrshtrar (12) and Uamimtmiija 
V. Adi Narain (16). If the test laid down in 
these cases is applied to the circumstances of 
the present litigation, it is obvious that the 
Plaintiffs are inevitably iilaced out of Court. 
It has not been, and cannot be disputed that 
the transfer was for adequate consideration, 
and w^as in no sense a mere cloak for the 
benefit of the grantor; it must be taken, 
therefore, that the transaction was not only 
for consideration but was also entered into 
in good faiih, and cannot consequently be 
succt'Ksfully assailed. 

(9) 7 B. 892 ; 06 R. R, 590 (184*). 

(10) 3 Mik'l. 11. 0. R. 236 (U66>. 

(11) 10 Boiu. H. 0. U. 20fl (1873). 

(12) 1. L. R. 4 Bom. 70 (1879/ 

(16) T, L. H. 20 Bom. 428 (1905). 

(1«) I. L. 20 Mad. 465 (1897). 

(28) I. L. R, 27 Bou). 822 (1902). 


Our attention, however, was invited to a 
pissage in the Judgment of this Court in the 
case of Tshan v. 7h\s7/»/ Sirdar (17), in w^hich the 
Icaructl Judges overruled the extreme con¬ 
tention that all that is necessary to impress 
upon a transfer the charac^ter of good faith 
within the meaning of see. 50 is to prove 
that the transfer is real, and that altViough 
tin* transferee may share tVie iritcmtion of the 
tiansferor to defeat (>r dtlay the creditors, 
h<' is still a transferee in good faith. It was 
argued by the learned vakil for the Ajipel- 
laiit that the rule thus laid down in Jsdtati 
('haudra v. Bishu Sirdar (17), is inconsistent 
with wdiat has been a(icei>ted as the settled 
(oustruction of the Staiiitc'^of Klizabeth, and 
in support of this view, reliiinee was placed 
ujion ^Vood V. JU.t'ir (9), and Htdr v. Sidoon 
(nnnibur. (Uk (2-1). After cjireful examination 
of these ajid otljer cases to which we shall 
jiresently refer, we are not prepared, Viow- 
ever, to hold that they lay down any indexible 
rule which might rightly be regarded as in 
conilici wi(h the observations contained in 
the judgment of this Court in fS/nia C/uindra 
V. Bis/m Sirdar (17). The decision in IVotjd v. 
Jh.rir (9), goes no further than d(‘termining 
that the iiitejit to dcfv at a particular creditor 
ill thc‘ eas(* of a hood fide sale for value, does 
iifit, itrr sr as a mattei* of law, render the con- 
veyanee fraudulent. We may refer to the 
judgments Jn re Mfootuij (i), in which the 
case of v. Ihjie (9), is analys('d and the 

tjue foundation of (he decision explained. 
We agree with the observation of Palles C. 
B. that if the intent of the transferor is not 
only to sell the iiroperty but forthwith to 
abscond with the proceeds so as in effect to 
withdraw the property from the fund avail¬ 
able for the creditors without providing an 
equivalent, in sucVi cases there would be an 
intention to defraud creditors which, if the 
purchaser had notice of it, would avoid the 
sale. To put the matter in another way, al¬ 
though a transfer which is a mere cloak for 
the retention in the grantor of a benefit in 
the property transferred, is not a transfer 
in good faith, the test is by no means ex¬ 
haustive ; there may be oases in ivhich the 

(1) Is. R. 21 Ir. 87 n887». 

(9, 7 Q. B. 892; 66 R R. 590 (1846). 

(17) I. L. R. 24 Oal. 826 (1897). 

(24) 4 Drewry. 492 (1859/. 
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transferee is intended to take an absolute 
title in the propeJ:*ty, but the object of the 
transfer is to convert land into money and 
thus place it beyond the rf*aeh of the credi¬ 
tors of tho grantor ; a transfer of this des¬ 
cription cannot legitimately be regarded as 
a transfer made in good faith. A similar 
view appears to have been adopted by the 
learned Judges of the Madras High (’ourt 
in VhuhuuhaHin y. Sami Ufrr (25), when they 
declined to give effect to th(* coiilention that 
whenever there ks any real consideration, 
h(»wever small, for the transfer, the? question 
of intention is immaterial and the transac¬ 
tion must be held to be one entered into in 
good faith and tl|erefore not inoi)erafive as 
against creditors, though it was in fact 

intended to delay or defeat creditors and had 
tho intended effect. After a careful exa¬ 
mination of the authoriti(‘s on the subject, 
we are disposed to hold that imdcu' the Trans¬ 
fer of Property Act, as under the Statute of 
Elizabeth, good faith as well as consideration 
is made in terms an essential condition of 
the validity yf a transfer, and that there may 
be cases in which a transfer, although made 
for consideration, may be voidable on the 
ground that it was made naifa fidr, in other 
words, in the language of Lord Coke a good 
consideration doth not suflice if it be not also 
bond pib /' {I'lrffnr's ease) (^20). 

The distinction is supported by a considc'r- 
ablo body of authorities. Lord Mansfield 
said in diwdiarging .rule for a mnv trial in 
Cadofjan v. Krnnrtf (27) : If the transaction 

be not hiaid pde^ the circumstance of its being 
done for a valuable consideration will not 
alone take it t)ut of the Statute. I have 
known several cas(*s where persons have given 
a fair and full price for good and where the 
possession was actually changed, and yet 
being done for the pui'pose of defeating cre¬ 
ditors, the transaijtion has been held fraHu- 
lent and therefore void.'’' To the same effect 
are his observations in WomeUii v. DeMaUas 
(28), in which he said that if a man, knowing 
that a creditor has obtained a judgment 
against his debtor, buys the debtor's goods 
for a full price to enable him to defeat the 

(25) 1. L. R. SO Msd. 5 (1006). 

(26) 1 Smith, L. 0. 1 ; reportedS Cokt 80. 

(27) Cowper 284 41776). 

128) 1 Burr, 467 (1758)« 


creditor's cxc^culioji, it is fraudulent. Since 
the time of Lord Mansfield, conveyances 
founded uptm adequate consideration have 
been held fraudulent by reason of the bad 
faith of the participants and the principle has 
become one of \ital interest and paramount 
imjjortance to the iiarties concenu'd,^ That 
a conveyance whether it be of real or perso¬ 
nal })roperty founded upon adequate consi¬ 
deration may be avoided and annulled at the 
suit of creditors for fraud, is c'stablishcd in 
an endless variety of eases | s(‘e, for instances, 

HfilbtVil V. Andvr>\m (^29), JAtcLstffck v'. Lifiier 
(30), i'orhif V. ItadvUlfc (31), liitft v. Smith 
(32), iiohlrn V. iidfam (.33). In rr Siitclair (34), 
iinn'f r v. Wtthf'man (35), Sfvntnm v. liairhin-i 
(30). Th(‘ same view has bc'en adopted in 
the American CVnirls. In U'nnisirorih v. 

illiams (37), Mr. Justice Hoar in delivering 
the opinion of tlie 8ii])reme C\i.uri of Mass¬ 
achusetts said: “A cc>nveyan<'e made with 
an actual purpose and intent to defraud cre¬ 
ditors, present or future, is not valid against 
them in favour of a grantee who participates 
in that fraudulent uitention, altlurngh made 
for a full eonsideration and by a grantor in 
tlie possession of any amount of property." 
The distijiclion is brought out nowhere more 
conci.sely and effectively than in the judg¬ 
ment of Black, C. J., in ('fo-anhuvan v. Hoiit 
(38), in which that learned Judge observes 
as follows: " If a debtor with the purpose 
of cheating his creditors, coii\('rts his lands 
into mone^", because nionc\v is more easily 
shuffled out of sight than land, he of course 
commits a gross fraud. If his object in 
making the sale is known to the purchaser 
and h(‘ ju'vertbeless aids and assists in exe¬ 
cuting it, his title is worthless as against 
creditors, though he may have paid the full 
inice. But the rule is different when pro¬ 
perty is taken for a debt. One creditor of 
a failing debtor is not bound to take care of 

(20) 5T.R. 2S5 (1703). 

(30) 3 Maul, and Sel. 871 ; 18 R. R. 300 (1815). 

(31) 14 Moo. P. O. C. 186 (1660). 

(32) 21 Bear. 511 (1856?. 

(331 20 Ch. D. 892(1881). 

(34 ) 26 011. D 838 (1864). 

(35) 11 Wendell 182. 

(361 4 MoCrary iOO ; It Fad. Rep. 838. 

(37) 100 Ifua. 180* 

(88) 21 Fa St. 500 ; 18 Am Poo. 67. 
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another. It cannot be said that one is de¬ 
frauded by the payment of another. In such 
cases, if the assets are not large, enough to 
pay all, somebody must suffer. It is a race 
in which it is impossible for every one to be 
foremost.’' To the same effect is tl>p 
decisio]® in Wvnirr v. Zierfu,s\i (;59). The 
view taken in these cases appears to be 
substantially identical with the view ad¬ 
opted by this Court in Isjfan Vhaiulra v. 
B/shu f^Hrfhfr (17), in which ihe learned Judges 
observed that a transfert^e for value who ac- 
cepts the transfer for the purpose of help¬ 
ing the transferor to convert his im¬ 
moveable proxjerty into money, which can 
easily be concealed and kept out of the reach 
of his creditors, and thus defeat or delay 
^the creditors, is not a transferee in good faith 
within the meaning of sec. 53. The rule, 
however, as wo have just pointt^l out, does 
not apply to the case in which a creditor 
takes property in satisfaction of an existing 
debt, although the effect of the transfer to 
him is to defeat or delay the other creditors 
of the transferor. It is well settled that in 
the absence of a Bankruptcy Act, a debtor 
may make preference amongst his creditors 
even to the extent of transferring all his pro¬ 
perty to one creditor to the exclusion of the 
others. The object of a Bankruptcy Act, so 
far as creditors are concerned, is to secure 
as far as iiraciicable, equality of distribution 
of property of the bankrupt among them ; 
this, however, is not the object of sec. 53 of 
the Transfer of Property Act. It is firmly 
settled in England that a debtor, provided 
the transaction is not invalidated as a 
fraudulent preference under the Bankruptcy 
law, may openly prefer a particular crediU^r 
to the rest, and may transfer property to 
him for the hand fide purpose of discharging 
his debt, even after the other creditors have 
brought actions or recovered judgment, and 
such transfer^ are not void under the Statute 
of Elizabeth against the preferred creditors. 
[Alton V. Harrison (7), Hajbird v. Anderson 
(29), Eidirivk V. CaiUmnl (J2), Ejrp. Elliott (2), 

(2) 2Ch. n 104, 103 (1876). 

(7) L. U. 4 Ch. App. 622 (II69). 

(17J I. L. R. 24 Cal. 825 (1897). 

(29) 6 T. R. 235 (1898). 

(39) 6 2 Pa. Sk. 869 ; 29 Atlantic Btp. 737, 

(40) 6 T. U. 42) U793). 


Ed’p. (iamrn (8), Masbehjne. v. Smith (41), 
Mforts V. Morris (42). The learned Subor¬ 
dinate Judge, when he relied upon passages 
from Benjamin on Sales, 5th Ed., Book III, 
Chapter III, Section IV, pp. 494-496, over¬ 
looked this distinction and the history and 
IK)licy of the Bankruptcy laws in England 
V. Carter (43), Parker on Frauds on 
Creditors Ch. VII, X and XII]. This is in 
accordance with the view taken in the cases 
of Bhatjxranf v. Kvdnri (13), and CMdaim- 
ha ran v. Sami Aj/rr (25), the principle of which 
a])pcars t(> us to be consistent with the rule 
of justice, equity and good conscience. The 
law favours and rewards the vigilant and 
a' live creditor. The right of a debtor to 
clcvot'." his whole estate •to the satisfaction of 
tiie < laims of particular creditors, results, as 
( hief Justice Marshall declares, from that 
absolute ownership w^hieh every man claims 
o\ er that w hich is his own ; [/l/a.s7rYir v. West 
(4 1)], wliile a man retains his property in his 
<»wii hands, if the right of giving preference 
should be denied, he would so far lose the 
(hnniriion over his own that he a^>uld not pay 
any body, because whoever he paid would 
rt‘ceive a preference. It makes no difference 
that the creditor and debtor both knew that 
the effect of the applioation of the property 
to the satisfaction of a particular claim, 
w\)uld be to deprive other creditors of the 
power to reach the debtor’s property by legal 
]»roces8 or enforce satisfaction of their claims. 
If there is no secret trust agreed upon or 
understood between the debtor and creditor 
in favour ef the former, but the sole object of 
the transfer is to pay or secure the payment 
i)f a debt, the transaction is a valid one. It 
cannot rightly be said that a conveyance of 
property which pays one creditor his just debt 
and nothing more, is fraudulent as against 
other creditors the common debtor. The 
jnero preference in payment of one honest 
creditor over another, is no evidence of frau¬ 
dulent intent. [Abeiifj v. Bishop (45)J. The 

(8) 12 Ch. D. 814 (1897). 

(18) 1. L. R. 25 Bom. 202 (1900 . 

(95) I. L. R, 80 Mad. 6 (1906). 

(4Y) 11902] 2 K. B. 158. 

(42) [189C] A. r. 625. 

(41) L. R. 1 P. C. 842 (848) (1868). 

(44) 7 Peter 606, 618, 

(451 142 Y. 298. 
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distinction is between a transfer of property 
made by way of preference to one creditor 
over others, which is legal, and a similar 
transfer made wiLh a design to secure 
some benefit or advantage from it to the 
debtor, which is fraudulent [Jianfithl v. Whip- 
pie (46), (liffduujfi v. .sVor*! (47) |. In the fair 
race for preference, if a creditor by diligenco 
secures some advantage, it should be main¬ 
tained ; but if his purpose" is not to realise 
his debt, but to help the debtor to cover up 
his property, he cannot shield himself by 
showing that his debt was bund fidr \Smith v. 
Schicv^ (4h)J. This view is also supported by 
the case of In rv Moronnj, (1) in which Palles 
B., observed as follow;^ with reference to 
the Statute of Elizabeth: '‘Its oljjeet was 
to proti:‘et the rights of creditors as against 
the property of their debtor and not to re¬ 
gulate the rights of creditors infer .'ir or to 
entitle them an equal distribution of their 
I>ropcrty. The right of the creditors taken 
as a whole is that all the property of the 
debtor should be applied in payment of de¬ 
mands 4 if them or some of tlieni, without anv 
])ortion of it being parted with without con¬ 
sideration or reserved oj“ retained by thv* 
debtor to their i)rejudice. It fo1h)ws from 
this, that security given by a debtor to one 
creditor upon a portion of or uj)oii all h:s 
property, although the effect of it or even the 
interest of the debtor in making it, may be 
tc» defeat an expected execution of another 
creditor, is not a fraud witliin thc' Statute', 
because notwithstanding siich an act, the 
entire property remains available for the cre¬ 
ditors or some or one of them, and as the 
Statute gives no right to rateable distribu¬ 
tion, the right of the creditors by sucli act 
is not invaded or affected/’ 

Upon a review then of the authorities and 
upon an examination of the principles which 
underlie them we are of opinion that the 
following rule is deducible. A conveyance 
or transfer, whether founded on a valuable 
or adequate consideration or not, if entered 
into by the parties thereto with the intent in 
hinder delay or defraud creditors is void as 

(1) L. R. 21 Ir. 27 (18871. 

(46) 14:All6ttt IS. 

(47} 115 Mm. 507. 

(48) I^Fed. Rep. 483. 


to them \Bott v. Smith (32), Harman v. 
lUchards (49), Corhrtf v, Itadcuff r (31), ChandUr 
V. Von Harder (50), Alexander v. Todd (51), 
Gilmore v. North American Land (V*. (52), 

PariiM V. Dan ford (53)]. It is not enough in 
order to support a conveyance or transfer as 
against creditors that it be made for a valu¬ 
able consideration, it must also be bond fide, 
IBlcnnarhassett v. S/ter man (54)]. When it ap¬ 
pears that the parties to a irajisactiun impug¬ 
ned for fraud, were actuated by a motive 
which is denounced as fraudulent, namely a 
motive to hinder, delay or defraud creditors, 
it is utterly immaterial how valuable a con¬ 
sideration may have yiassed from the grantee 
O]’ transferee, for the eoineyance is neverthe¬ 
less void in law. \Macdonald v. Hoover (55)]. 
A mere fraudulent intent on the part of the 
grantor alone, will not invalidate the trans¬ 
fer, if it is for valuable consideration and 
there is no want of good faith on the part 
of the grantee. Where, however, the trans¬ 
feree is himself a creditor, he occupies a more 
favoured jiosition [Bramhenier v. Scfioolfield 
(56) J. In the absence of a law of Bankruptcy, 
a preferential transfer i»f property to one 
ereilitor cannot be declared fraudulent as to 
other creditors although the debtor in 
making it intended to defeat their claims, and 
the creditor liad knowledge of such inten¬ 
tion ; if the only purpose of the creditor is to 
secure his ilebt, and the property is ^ot 
worth materially more than the amount of 
the debt, and the transaction is not fraudu¬ 
lent. If, however, the transfer is not in rea¬ 
lity a preference of an actual debt, but is a 
more colourable device to place the debtor’s 
property beyond the reach of his creditors, 
or if the transaction extends beyond the 
necessary purpose of a mere preference so as 
to secure to the debtor some benefit or. ad¬ 
vantage, or to unnecessarily hinder and delay 
other creditors, the transfer is fraudulent. 

(31) 14 Moo. P. C. C. 186 (l€60>. 

(32) 21 Be.v. 611 n656J. 

(40, 10 H.ro 81 (1862'. 

(601 24 Howard 224. 

(61) 1 Band. 176 ; 1 Fad. OaB. SSH. 

(52) Peter. O. C. 460 ; 10 Fed, Cm. 418. 

(^3) 1 Band. 845 ; 18 Fed, Caa. 1S81. 

(54) 106 U. S. ICO. 

(^6) 143 tfa. 484 ; 44 8. W. 884. 

(66, 180 U.^ 14®. 
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The preferred creditor participates in the 
fraudulent intent of the debtor where iiis 
purpose is not to secure the payment of his 
own debt but to aid the debtor in defejiting 
other creditors, in covering up his property, 
ip giving him a secret interest therein, or in 
locking it up in any way for the debtor’s own 
use and benefit. Proof of a valid indebteil- 
ness does not necessarily disprove the exis¬ 
tence of a fraudulent intent. The reasons for 
the distinction between one who purchases 
for a present consideration and one who pur¬ 
chases in satisfaction of a pre-existing debl 
have been very clearly formulated in the 
case of Lochren v. Ituyten (F>7). “ A person 

who purchases for a present consideration is 
in every sense a volunteer; he has nothing at 
stake, no self-interest to serve ; he may with 
perfect safety keep out of the transaction. 
Having no motive of interest iirornpting him 
io enter into it, if yet he does enter, know¬ 
ing the fraudulent purpose of the grantor, 
the law very properly says that ho ent(M's 
into it for the purpose of aiding that fraudu¬ 
lent purpose. Not with him who takes 
the property in satisfaction of a pre-existing 
indebtedness; he has an interist to seive, 
he can keep out of the transaction only at 
Iho risk of losing bis claijn. The laiv throws 
upon him no duty of yjrotecting other credi¬ 
tors. He has the same right to accept volun¬ 
tary preference that he has to obtain a prefer¬ 
ence by superior diligent^e ; he may know the 
fraudulent purpose of the grantor, but the 
law sees that he has a purpose of his own to 
serve, and if he go no further than is 
necessary to serve that purpose, the law will 
not charge him with fraud by reason of such 
knowledge.” These reasons appear io us to 
be sound and unassailable and we adopt them 
in justification of the principle laid down by 
us. 

If now we apply these principles to the 
facts of the case before us, it is incontest¬ 
able that the claim of the Plaintiffs is un- 
ioimded. It cannot be disputed that the con¬ 
veyance in favour of Lala Hakim Lai is for 
adequate consideration. It has been con¬ 
clusively proved that the debts for the satis¬ 
faction of which the transfer was made, were 
genuine debts and they have all been dis¬ 
charged out of the consideration for the con- 
iWj 9 North Dakota 48 (48); 81 N. W. 80, 


veyance. It has also been satisfactorily 
established that the consideration for the 
deed represented the value of the properties 
transferred. Under these circumstances it 
is impossible to hold that the conveyance was 
voidable at the instance of the Plaintiffs. 

The result, therefore, is that apj>eal No. 
4«'53 of 1904 must be allowed, the decree of the 
Subordinate Judge revoised, and the suit' 
dismissed with costs in both the Courts. 

The f'ffect of our decision is that the Plain¬ 
tiff s-Kesponclents will bo at liberty to execute 
their decree against, the pr(»periy included 
in the conveyance executed by their judg¬ 
ment-debtors in favojir of Kurnta Prasad on 
the t2nd September 1901, bitfc they cannot 
proceed against the properties which were 
on the same day conveyed to Lala Hakim 
Lai. 

The Plaintiffs pr(‘fen‘od ^liis appeal to 
ITis Majesty in Council. 

Mr, Bhdffwandin Duhe for the Appel¬ 
lants submitted that tluj. two luAuilas one 
of \vhi(di the High (’nurt had found to be 
fraudulent within the meaning <if sec. 53 
of the Transfer of Po^perty Act and the 
other not, weie ))arts r)f a ^chenu' whereby 
tlu^ executant hafl sought to d(*lay or 
defeat tiu* excaailion oi the decree that was 
to be passed in tlie suit. By the kobalas 
the debtor had <‘onv(‘y(*d practically too 
whole of his immoveable properties to the 
RcspoiKlcnts or their near relations, the 
mere fa<-t tliat valuable consideration was, 
as is found by the Courts below, paid in 
the case of the kohala uiuUt appeal did 
not take the case out of the section. Re¬ 
ferred to Cado(jan v. Kennett (27), 
Middleton v. PoUorh (2) and Nnrayana v. 
Vrraraghatm (58). 

Mr. Thimie for the Respondents was not 
called upon. 

Their Lordsittps’ Judgment was deli¬ 
vered: by 

Lord Wrenbury.— On the 2nd Septem- 

l2) 2 Ch. D. 104, 108 (1876), 
t27} Cowper 284 (1778). 

(58) L L. B. 28 Mad. 184 (1890)/ 
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ber 1901 Kishun Benode executed two 
kobalas or conveyances, the one to Kamta 
Prashad and the other to Hakitu Jjal. 
They were conveyances of certain lands, 
the i>arce].s in the second d('ed Ix'ing much 
more nninerons than tljose in the first 
deed. Kainta i’rashad was the nc.jdiew 
of Ham Aotar l;a.I, a hj'othcr of Hakim 
Lul. He was a minor and Ram Aotar Lai 
was his guardian. 

The Plaintifl", iNlusaliar Sahu, 'vas at 
this date a creditor of Kislnin Benode. 
He had on tb(5 J4th l>ccemh(‘r 1900 sued 
for the debt and on the fHh Jaimary 1901 
hud pres(Mit(‘d a petition for security by 
way (.if attachment before judgment. On 
th(5 lltb J'’ebruary 1901, Isisbun Benode 
had made an^athdavit that h(> did not in¬ 
tend to transfer any of his pr(;p >rties, and 
accordingly on the lllli February 1901 the 
petition was dismissed. 

In this stale of facts the t\v(j kobalas 
w'crc executed by the debtor on tlie ‘2nd 
September 1901. 

On the 5th December 1901 the Blaiutiff 
obtained judgment in his action for 
R.S. 12,095-10 and costs. The Defendant 
did not appear at the trial. On the 21st 
December 1901, Kisbun Benode applied 
for a re-hearing, but on the 2nd August 
1902 that application was disniiss<“d by 
default. Tn the interval, on llu' 11th 
June 1902, the traiisterees had obtained 
an order for registration of their ninnes in 
respect of the ]>roperti(‘s transferred. 

Under those circumstances two suits 
were brought to set aside the hvhalas on 
the ground that within sec. 53 of ti e 
Transfer of Pi’operty Act IV of 1882, th' 
transfers were made with intent to defeat 
or delay the creditors of Kishun Benode. 

The Subordinate Judge set aside the 
first kobaia on the ground that no con¬ 
sideration was paid, that a debt of 
Bb. 6jt336 therein alleged to be due to 
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Kamta Prashad w'as fictitious, that the 
transfer was made gratuitously, and that 
the transfer was made with intent to de¬ 
fraud. An appeal was dismissed with 
costs, and this decision is not questioned 
before this Board. * 

As regards the second kohala, there are 
concurrent findings that the consideration 
for this deed was real and not fictitious. 
The Subordinate Judge nevertheless de¬ 
cided in favour of the Plaintiff. Upon 
a]>peal this decision was reversed, and the 
8ec<jnd kohala uphold. Prom that deci¬ 
sion the Plaintiff has brought this appeal. 

The Appellant has not argued that the 
law is w rongly laid down in the judgment 
of the High Court. His contention is that 
the two deeds of the. 2nd September 1901 
form really one transaction, and that the 
second kobahi must fall with the first. 

As matter of law their Lordships take 
it to be ch^ar that in a case in which no 
consideration of the law of Bankruptcy 
applies there is nothing to prevent a 
debtor jraying one ci'editor in full and 
leaving otliers unpaid altho\igh the result 
may be that the rest of his assets will be 
insufficient to provide for the payment of 
the rest of his debts. The law is, in their 
Lordshijjs’ opinion rightly stated by Palles, 
C. B., In re Moroncy (1), where he 
says :— 

•' Th(' ri,i;ht of the creditors taken as a 
whole is that all the projierty of the debtor 
should be applied in payment of demands of 
them or some of them, without any portion 
of it being parted with without consideration 
or reserved or retained by the debtor to their 
prejudice It follows from this, that security 
given by a debtor to one creditor upon a por¬ 
tion of or upon all his property, although the 
effect of it or even the interest of the debtor 
in making it, may be to defeat an expected 
execution of another creditor, is not a fraud 
within the Statute, because notwithstanding 
such an act, the entire property remains 

(I) L. B. 21 Ir. 27 " 
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available for the creilitors or scnne or one of 
them, anti as the Statute gives no right, to 
rateable distributioji, the right of the creili- 
tors by such act is not invaded or effected." 

The transfer whicli defeats or delays 
creditors is not an instnuneiit which pro- 
fefs one creditor to another, but an instru¬ 
ment which removes property from the 
creditors to the benefit of the debtor. Tlio 
debtor must not retain a benefit for Jiiiii- 
self. He may pay one creditor a.nd h axo 
another unpaid [^M'kUUcIoh v. VoUoch : 
E.rp. EllioH (*2)]. Ho soon as it is found 
that the transfer here impe iclied was made 
for adequate consideration in satisfaetion 
of genuine debts, and williout reservalioti 
of any benefit to the debtor it follow.-i tint 
no gj’ound for itnpeacbing it lies in the f i; ( 
that the Idaintilf who also was a credit, r 
Avas a loser by payment being maile to 
this preferred creditor—there being in tiu' 
case no (piestion of bajd\ruptcy. 

The argument jiresented to their Ijord- 
ships has in substance been that tlir; 
transaction of the 2nd Heptember Ibol 
w'as one transaction: that (1) Kamta 
Prashad, the nephcAv, the minor and ward, 
and (2) liakim Lai, th<* iinclc of Kaiuta 
and brother of Ram AotarLal, the minor's 
guardian, are for this purpo.se iii^t dis¬ 
tinguishable as imh'pondent transl'eiecs, 
that from the 11th h’ebruary 1001 until 
after the 11th dune 1002 Kishun llenoiic 
was playing for lime, and that this bud 
and the faed that the former kobala was 
fictitious and fraudulent show that ttie 
latter kobala w'as fraudulent also. Their 
Tiordships do not accejd this contention. 
The kobala in favour of Hakim I.ial must 
stand or fall on its own merits. The con¬ 
current findings that the consideration ter 
the deed wa*' real reduces the case to one 
in whiel: she n’cbtor has preferred one, 
creditor to the detriment of another, but 


this in itself is no ground for impeaching 
it under the section even if tlie debtor was 
intending to defeat an antieifiated execu¬ 
tion by the I'laintiff. 

Their Lordships will humbly advise Plis 
^lajesty llial the .Appeal should stand dis- 
niiss(>d with costs. 

Solicitors ; Mcnsr.s. T. L. Wilson tC C’o. 
for the Ajipellants. 

Solicitors ; Mrsurs. Watkins and Hunter 
for the Respondents, 

Appeal disnrissed. 

ft 
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[CIVIL APPELLATE JURISDlOriON.] 
Appeal kkom Appellate Deckee 
No. 3144 ov 1912. 

Ij\li; Doxe and anr., 
Phiiiitiff.s, Appellants, 

V. 

JknJOY OllANl) 

Mahatap, Defendant, 
Respondent. 

Chaukidtri Act (I'I D. C. of 1870 , sec 
Stmanadart land, }f chtvkiUitri cA-ik-iin l<>nd — 
Bengal District (Jazetteer for Duvkurii, tefene > to, 
in the absence o fintlo'gs hg Courts. 

II here the (lue-stion teas whether eertain 
lands in tliana hnkis in the District of 
lianhura and ealled " simaiiadari lands" 
were “ chakra n lands" within the mean¬ 
ing of see. 1 of Aet VI, B. (]. of 1870, 
the High Court, in .second appeal^ in 
the absence of any finding on the poifvt of 
the loweiffAppellaie Court, held, on refer¬ 
ence to the Bengal District Gazetteer of 
Bankura, that the simanadars performed 
the duties of chaukidare and ,sn Aet \'J of 
1870 applied to the ease. 

TJtis wa.s an appeal jjrefcrred on the 
14th November 1U12, against the decree 
of Mr. .Ij. Palit, District Judge of Zillah 
JBankura, dated 2nd August 1912, revers¬ 
ing the decree of Babu Sita Nath Ghosh. 


Jenkin.s, 0. J. 
JIOLMWOOD, J. 

1915, 

9, August. 


(9) 2 Oh. D. lOi, 10- 
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Munsif of Kotulpur, dated 23rd June 
1911. 

The Plaintiffs asked for recovery of 
bif(has of land as their father’s aintawi- 
dari land descrihitjy it as situated in 
IMauza- Patti Thakiirati J^ushkarini in 
(robindpur. They alleged that the .siniana- 
dari laud was I’esunied uiulej* the provisions 
of Act VT, B. C'. of 1870 and settlement 
was made with the tirst Defendant, the 
.Alaharaja of Jiurduan, and that this De¬ 
fendant granted settlenumt of this land 
to the second Defendant, who disix)ssessed 
them by virtue ftf that settlement. The 
landlord Defendant in his writ ten state¬ 
ment .said that tio land in Gohindpur 
Patti Thakman PushkaT'ini was transferrc'd 
to him <w settled hy him with tlu' .second 
Defenda.nt. Tlu* first Court decreed the 
suit which was reversed on appeal. 

It was argued iiiLrr Kdin in second ap¬ 
peal that the land in suit was sinianadari 
land and not cliviukidari chakran land, 
and therefore Act VI, B. C. of 1870 did 
not apply. Whether this land wan simana- 
dari or chuukidmri chaltnin was left nndeeid- 
ed by the lower Appellate Court. 

Babu.s Ikiidya Nath Unit and JJhnpen- 
dra Kwuar fr/jo-sr for the A]>pcllauts. 

Babtis Hasiinl i'ooiuar Bose, Hhoroshi 
Charan Milra, Bepiu Behan Chose and 
Satyendra Nath Hoy for the Respondent. 

The Judgment of the Couet was as 
follows :— 

Two j.x)ints arise in this appeal. One 
is as to the location and identity of the 
parcels. On that there has been a finding 
of fact by the lower Appellate Court on 
an issue sent down which is conclusive 
against the present Appellants and there 
is no ground on which we can interfere. 

It is contended however that the land 
in suit is simanadari land and not chaulci~ 
dari (^hran laud, and therefore, it is 
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said, Act VI of 1870, B. C., does not ap¬ 
ply. The learned Vakils who appear 
before us are agreed on this that if the Act 
does not apply tlien the Appellants are 
entitled to succeed, and if the Act applies 
then the. Appellants must fail. Now, the 
words “ chaukidari chakran lands,” by 
the express provisions of the Act, mean 
“lands which may have been assigned, 
otherwise than imder a temporary settle¬ 
ment, for the maintenance of the officer 
who may have been bound to keep watch 
in any village, and reix)rt crime to the 
police and in respect to which such officer 
may be at the time, of the f^assing of this 
Act liable to render service to a zemin¬ 
dar." Whether this land was simanadari 
or chaukidari. chakran was left undecided 
by the lower Apj)ellate Court. This, we 
think, is to be regretted. But we have 
the authority of the Bengal District 
Gazetteer for Bankura that “in thanas 
Indas and Kotalpur, there are a body of 
men called simanaddrs, who fjerform the 
duties of chaukidars. They have grants 
of lands in lien of wages; but in some 
instance.s the.se service lands have been 
resumed under Act VI of 1870.” We are 
entitled to use this book of reference for 
the purpose of seeing what the duties of 
si inn undo m are, that is to say, whether 
their duties correspond with those of which 
description is given in sec. 1 of the 
Chaukidari Chakran Land Act. What is 
stated in the Gazetteer shows that in 
thana Indas which is the thana with which 
we are concerned in this case the sirmtui- 
dars perform those duties which are des¬ 
cribed in sec. 1 of the Act. If they per¬ 
form those duties it does not matter in the 
slightest what they may be called. The 
definition requires that the duties should 
be of a particular character. That being 
so, we must hold that Act VI of 1870 
applies. It perhaps mey mm a hard 
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case on the Appellants before ns, but there 
is no escape from it. Certainly there is 
no escape from it in the suggestion of 
occupancy right. It is made for the first 
time in this Court. 

We yaust therefore dismiss the appeal 
with costs. 

Appeal dismissed. 


[OIVIL APPELL VTE JUBISDIOTION-l 

Appeal from Appellate Decree 
No. 909 OF 1914. 

Lenga Lklong, 
Plaintiil, Appellant, 

V . 

Penguki Lalungni 
and anr., Defendants, 
liespondents. 

CiUtom, ttibal-^MMriag«-QVBtoi»t, requiring hut- 
band to live in wi.'e’s ftatenU’ Aotue/iold, the 
ohUdron being additiotu to wijda elan—Cuttom 
not immoral or oppoteJ to public policy — Suit for 
reetitutUm of conjugal righte by hutband againt^ 
uife—Jtemoval of vife from pxtenfd houte ij may 
be decreed. 

There is nothing immoral or opposed to 
public policy in a tribal custom which re¬ 
quires a son-in-law to reside in the family 
of his father-in-law in order to have access 
to his wife. 

Queere :—Whether Lalungs are governed 
by Hindu Law. 

Assuming that they are Hindus, 

"Held —That their marriage relations 
must be governed by customs which pre¬ 
vail amongst the tribe provided that the 
customs are neither immoral nor opposed 
to public policy. 

Their marriage custom, according to 
which the parents of the girl find a hus¬ 
band for her and take him to their house — 
as a member of their family—the offsprings 
of the marriage entering the clan of their 
mother—is a valid custom and is a good 


defence to a suit by the husband for resti¬ 
tution of conjugal rights by removal of 
the wife from her father's house. 

It was nut injurious to the public inter¬ 
ests, that is, to the interest of the tribe to 
which the parties belonged, nor was it in 
eon'flict with any express law of the ruling 
power. 

Tkkait IMonmohini v. Basanta Kumar 
Singh (J) referred to. 

This was au appeal from a decree of, 

A. JJawson, Esq., Subordinate Judge 
of Zillah "N^jwgong, dateifl 15th January 
11)14, reversing a decree of Babu ITem 
Ch. (loswami, Munsif of Nowgong, dated 
•201 h Sej)t.onibpr 1913. 

TJie facts of the case a])pear from the 
judgment. 

Habu Jadii Nath Kanjilal for the Ap|)el- 
latii. 

Babu Akhil Bandhu Guha for the Res- 
jMmdents. 

The Judgment ob’ the Court was as 
follows :— 

This is an appeal by the Plaintiff in a 
suit which has been described as a suit 
for possession of a wife or for restitution 
of <-onjugaI rights. The first Defendant is 
the wife of the Plaintiff and the second 
Defendant is his father-in-law. The 
parties are Lalungs, a semi-aboriginal 
tribe, who are governed by many customs 
peculiar to tljemselves. One of their 
marriage custc^^s is that the parents of 
the girl find a husband for her and take 
him to their house as a member of their 
family; the offsjirings of the marriage enter 
the clan of the mother. The Defendants 
place reliance upon this custom and con¬ 
tend that the Plaintiff is not entitled to 
a decree for possession of his wife and 
for her removal from the residence of her 
(1) I. L. K* 38 On). 761 : c. 6 C. W, N, 673 \ 
(1101). « 


Mookerjbe, j. 
Rob, j. 

1915, 

28, May. 
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father as it is incumbent u|X)n him to 
reside in the family of his father-in-law. 
They allege that the Plaintiff is always 
welcome in the household of his father- 
in-law where he may have free access to 
the society of his wife. The Subordinate 
Judge has held that this cnslom cannot be 
disregarded in a Court of law and that 
the Plaintiff is consequently not entitled 
to succeed in this litigation. On the pre¬ 
sent appeal it has been argued that the 
ijalungs are Hindu.s governed by the 
Hindu Law, and that the Plaintiff is, un¬ 
der that law, entitled to pos.session of his 
wife, regardless of the custom, which it 
is said, is, if not immoral, at least clearly 
opix)sed to public policy, as it serves to 
restrict the personal liberty of the husband. 

It is not disputed that as was ruled in 
the case of Tekait Monmohini Basanta 
Kumar (1), the duty imposed upon 

a Hindu wife to reside with her husband 
wherever he- may choose to reside, is a 
rule of Hindu I-iaAV and not merely a moral 
duty, and that consequently, an ante- 
nujdial agreement on the part of the hus¬ 
band that he will never be at liberty to 
remove his wife from her paternal abode, 
would defeat that rule of Hiiidu Law and 
is invalid on that ground as well as on the 
ground that it is opposed to public ]iolicy. 
It is also not disputed that tmder the 
Mahomedan Law a condition that the 
wife shall, though affult, be at liberty to 
live in the house of her parents is void, 
though this question is by no means 
settled by aiiihority, as is clear from the 
decision in Haniidunnesm Bibi v. Zohur- 
uddin (*2). But there is nothing to show 
that the Lalungs are governed by the 
Hindu Law, in all respects. Even if it 
be assumed however that the Lalungs are 

(1) I. L. X. 38 0«1. 751 : 8. c. 5 0. W. N. 878 

(1901). 

X. L. R. 17 CU. 870 (1889;. 


*1 

Hindus, their marriage relations must be 
governed by customs which prevail 
amongst the tribe, provided that the cus¬ 
toms are neither immoral nor opposed to 
public policy. The case before us is clear¬ 
ly not of an immoral custom such 
as came before the Courts in R. v* 
Karson (3), It. v. Manohar (4), Uji v. 
Hathi (5), Khenihar v. Umai Shankar (6), 
Narayan v. Lanirtg (7) and Koraga v. R. 
(8). We are also unable to accept the 
contention of the Appellant that the cus¬ 
tom alleged in this case is opposed to pub¬ 
lic policy. As Mr. Justice Burrough 
observed in Richardson v. Mellish (9), 
public policy is a very unruly horse and 
when once you get astride of it you never 
know where it will carry you. These 
weighty words were adopted and approved 
by Lord Esher, M. R., in Cleaver v. 
Mutwil Reserve Association (10). To the 
same effect are the observations of Cave, 
J., In rc Mirams (11) “ Judges are more to 
he trusted as interpreters of the law than 
as expounders of what is called “ public 
)')olicy.” We do not see that there is 
anything opjx>sed to “ public ix)licy ” or 
“ the policy of the law ” as Kckewich, J., 
puts it in Hope Johnston v. Hope 
Johnston (1*2), in a tribal custom which 
requires a son-in-law to reside in the 
family of his father-in-law; the Plaintiff 
is also entitled to free access to his wife, 
if he ehoosc-s to go to the house of his 
father-in-law'. It is worthy of note that 
the Courts have recognised^ the validity 
of a eustom or contract whereby the wife 

(3i 2 Bom. H C. B. 124 (fUi), 

4) 5 Bo:i). M C. R. 17(1881. 

v.'i) 7 Ri,m. H. 0. R. 188 (1870). 

(6. 10 Bom. H. a SSI IU78). 

7) I. L. R. 2 Bon. 140 (1877|i 

(8) I. L. R. 8 IM. 874 (18t8). 

(9) 2 Biog. 382 (1824). 

(10) [1882} 1 Q. B, 147. 

(11) [1891] I A. a. 888. . 

03) 11804] 
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is to remain in her parents’ house till 
puberty is established, Katecram v. 
Gendhenee (13), Santosh v. Gera (14), In 
re Dharanidhur (15), Suryamani v. Kali- 
Kanta^ilQ), Arumuga v, Viraraghova (17), 
though a different view is possibly indicat¬ 
ed in Dadaji v. Hukmnbai (18). We are 
<;learly of opinion that the Court shoidd 
not assist the PlainlilT to violate the tribal 
custom and to remove his wife from the 
home of her father. We are not pre¬ 
pared to say that it is injurious to the pub¬ 
lic interests, that is, to the interests of 
the tribe to which the parties belong, nor 
is it in conflict with any express law of the 
ruling power, f Khoja’/i case (19), Howard 
v, Pestonji (20), Tarachand v. Rechrani 
(21), Bhau v. Sundarhai (22) and Malhiira 
V. Hsu (23)] I and we are not bound by 
any rule of public policy to disregard this 
custom, subject to and with full knowledge 
of which the Plaintifl' married the first 
Defendant. 

The result is that the decrc'o of the 
Subordinate .fudge is affirmed and this 
apx)eal dismissed with costs. 

Appeal dismissed. 

(15) SS w. R. 178 1876). 

(14) 2S W R 22 (1874). 

(16) I. L. R. 17iC«I. 298 (I8S('). 

(16) I. L. R. 28 0»1. 37: o. 5 C. W. N. 

196 (1900). 

(17) I. L. R. 24 Mad. 225 (1900). 

(18) I. L. B. 10 Bom. 301 (1886). 

(19) Fairy 110 (1847). 

(20i Perry 685 (1852). 

(21) 3 Had. H. C. 56 (1866). 

(22) 11 Bom. H. 0. 249 (1174). 

(21) I. L R. 4 B m. 546 vl683). 




[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 


No. 3929 


Mookrrjre, .T, 

N. R. Chatterjea, J. 
1915, 

17, August. 


)F 1913, 

Bouwang Raja 
Ohellaphroo 
Phowohuri, Defen¬ 
dant, Appellant, 

V. 

Banga Behari Sen, 
Plaintiff, Respon¬ 
dent. . 


signed hif De en imit 07ilg and registered^ 
suit up(n — Limitation- I mitaUoii Act {IX of 
190S\ Sch. /, Art 1 — Juteresty rate of\ ex essive-- 
Court's power *o declare rate a penalty inni award 
reasonable interest. 


Arl. no of the Limitation AeJ. applies 
to a suit brought by the Plaintiff to en¬ 
force a debt due Uf>on a bond executed by 
the Defendant alone and accepted by the 
Plaintiff ami subsegurnllji registered. 

I i nniracl in writing In this e-ounlry does 
not ncc(s.<iarily implij that the doeunicni 
must be signed by both the parties thereto. 

Ap.v.ii B.y'i’.n r. Nir. Kanta (1), Rama- 

SA.Mf (.’HKTTX V. Si'lKriANODA CHETTI (2), 
(iraisH ('ii\.\jmA r. Ki n.io Phh.miy (3), 
Amhalavam Pammrama r, Vaciuram (4), 
Kotappa V. Vallcr Zemindar (.5), 
Zemindar of Vizi anagram v. Beiiara 
Si ixvANAHW'ANA (0) and Sanney Kotappa 
r. Venkata Xarasimham Naide (7) re¬ 
ferred to. 

The Court is competent to grant relief 
whenever the rate of interest appears to it 
to be penal. 

The fact that the rate of interest is ex¬ 


it) 8 Bom. L. R. 667 (1901). 

(2) 1 M. L. J. 737 (1887). 

(8) I. L. K. 36 Cal. 681: s. c. 12 0. W. K. 
628 (1908). 

(4) I. L. R. 19 Mad. 52 (1895). 

(6) I. L. R. 26 Had. 60 (1901). 

(6) 1. L. R. 86 Mad. 687 (1901). 

(7) n K. L. J. Ill (1801). 


m 
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ccssiee may be sufficient by itself to 
justify the inference that the rate was 
penal and urrenforcible. 

Once the stipulated rate of interest is 
found to be unenforcible, the Plaintiff .is 
in the hands of the Court which will decree 
such rate of interest as may appear to it 
to be reasonable. 

Abdul Majid v. Kherode (Jhandra 
Pal (10) and Khagaram Das v. Ram 
Sankar Das (11) referred to. 

This was an appeal from a decision of 
R. E, Jack, Esq., !C>is^icl .hidge, Chitta¬ 
gong, dated 30th June 1913, confirming 
that of Babn Jagan Mohon Sirkar, Subor¬ 
dinate Judge, Chittagong, dated 6tli ^fay 
19P2. • 

The material facts of the case will ap- 
IKsar from the judgment. 

Babu Probodh Chandra Boy for the Ap¬ 
pellant. 

Babus Khitindi Chandra Sen and Pares 
Chandra Sen for the Res])ondent. 

The Judgment oe the Court was as 
follows :— 

This is an aplx^al by the Defendant in 
a suit for recovery of money. On the 16th 
January 1895, the Defendant borrowed 
from the 1‘laintilf Rs. lOO, on interest at 
4 per cent, iier mensem, with six monthly 
rests :—the money was mtwle rejiayable 
at the end of a year. These terms were 
incoroporated in a bond executed by the 
Defendant, and subsequently registejed 
and delivered to the Plaintiff. On the 
26th December 1901, the Defendant i)aid 
the Plaintiff Rs. 20 on account of interest, 
and on the 22nd December 1904, hq made 
a similar payment of Rs. 30. These ivay-’ 

<10) I. L. B. 42 Cal. 090 j •, o. 19 C. W. K. 

809 (1014). 

* <11) 1 L. R 41 Cal. OfS: I o II 0. L J. 70 ; 

a W. K. 77* 0914}. 


ments were duly endorsed on the back 
of the bond and the entries were signed by 
the Defendant. On tlie 15th December 
1910, the Plaintiff instituted this suit for 
recovery of his dues on the bond. The 
schedule to the ])laint s(‘t out an elaborate 
statement of accounts which showed that 
on the date of the commencement of the 
suit, a sum of R.s. 3,75,345-8 ans. was 
payable by the Defendant to the Plaintiff. 
In the third paragraph of the plaint, how¬ 
ever, the Plaintiff .stated that he could not 
possibly realise this large sum from the 
properties of the Defendant, and he conse¬ 
quently confined his claim to the modest 
sum of Rs. 3,()(X). The Dcd'endant plead¬ 
ed in answer to the suit, first, that the 
claim was barred by limitation, and 
secondly, that the rate of interest was un¬ 
conscionable and should not be enforced 
by a C'ourt of Justice. The Courts below 
have overruled these contentions aiui have 
decreed the suit for the amount claimed. 
On th<' present appeal, the decree of the 
District Judge has been assailed on two 
grounds; namely, first, that the claim is 
barred by limitation, and secondly, that 
interest is not recoverable to the extent 
claimed by the Plaintiff. 

As regards the first ground, the Appel¬ 
lant lias argued that Art. 116 of the 
Schedule to the Indian limitation Act is 
of no assistance to the Plaintiff. That 
Article jirovides that a suit for compensa¬ 
tion for the breach of a contract in writing 
registered must be instituted within six 
years from the date when the period of 
limitation would begin to run in a suit 
brought on a similar contract not regis¬ 
tered. The argument of tfie Appellant is 
that there is no contract in writing regis¬ 
tered, because the bond whereon the suit 
is instituted was not signed by the Plain¬ 
tiff as well as by the l^fem^t. In sup¬ 
port of this has been 
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placed aijx)n the decisions in Apaji Bapuji 
V. Nil Kanta (1) and liamajtami Ghctti 
V. ^ekhiinoda Chelti (2). The first of 
these decisions, we observe, was not fol¬ 
lowed by this Court in (UrU-fi Chandra v. 
Kunjo Behary (3). Tlie so<’.()nd case, we 
observe, enunciates a rule contrary to what 
has been subse(iupntly adopted by the 
Madras High Court in AmbaJayani 
J'andarama v. Wtyuram. ( I), Kotappa v. 
Vallnr Zemindar (5), Zemindar of Vizinna- 
gram- v. Brhara Suryanarayana (O’) anti 
Sanney Kotappa v. V enkata Naraniinhnm 
Naidu (7). We are not prepared to accept 
the contention of the Appellant, for a.i 
was pointed out by Sir Francis Maclean, 
C'. J., in (iirifih Chandra v. Kunjo Behary 
(3), if vve were to adopt this view, we 
would have to read into Art. IIG words 
noli to bo foujid there. There is in this 
case unquestionabl v a registered docuiacnt. 
Does, then, th.it dociiinent constitute a 
contract in writing? No doubt a contract 
implies two j>arties, but a contjact in writ¬ 
ing in this country does not necessarily 
imply that the document nnist be signed by 
both the ])artics thereto. In the case 
before us, the bond was executed by tlu^ 
Defendant and delivered to the Plaintiff. 
Acceptance by the Plaintiff eom]>leted the 
agreement between the parties, and, there 
w’as, consecpiently, in law a contract in 
writing which was subsequently register¬ 
ed. We may add that there are expres¬ 
sions in the judgment in Apaji Bapuji v. 
Nil Kanta (D, w'hich indicate that the 
principle adopted thete would not have 
been applied to the case before us. Sir 

(1) 3 Bom. L. R. 637 (1001). 

(9> 1 M. L. J. 787 <1887). 

(8) I. L. K. 35 Cal. 688: s. o 12 O. W. N. 

628 (1008). 

(4) I. L. R. 19 Mad. 52 (1895). 

(5j 1 L. R. 25 Mad. 60 (1901). 

0) I. L. R. 26 Had. 687 0901). 

(7) 11 M. L. J. 126 (1901). 

' ..— 


p. Bang A Bbhari Sen. 

LawTence Jenkins, C. J., stated with 
reference to the document then before 
him that it was important to know that 
the document was not signed at its foot 
by the J defendants who w ere sought to be 
made liable on the basis thereof, nor by 
any one on their behalf; and he added 
with reference to the decision in Amhah- 
yani Vandarama v. Vayurani (4), that the 
case was distinguishable, because tlu'.re the 
contract was .signed at the foot by the 
}>arty sought to be charged in the suit. 
^^’e need not, conseffucjitly, express an 
opinion ui)on the question, whether the 
d(‘ci.sion in .\paji Bapuji v. Nil Kanta (1), 
may be defended on its special cir- 
cumstance.s, becau.se it is manifest that 
the principles there recognised does not 
govern the case before us. W'e hold 
accordingly, that Art. 110 is applicable to 
cases of the. description now before us, 
and this view has been follow’ed by im- 
[jlication, in a long series of decisions of 
this (Vmit such as Nobo Kumar v. Siru 
Mallik (8) and Ethel Geoyiana Kerr v. 
Clara Ruxion (9). 

As regards the second ground, the Ap¬ 
pellant has argued that the provision for 
interest contained in the bond is in the 
nature of a penalty and is not enforcible 
in a ('ourt of Justice. In support of this 
view reli.'ince has bee.n placed uiwri tho 
dc-cisions in A bdul Majid v. Kherode Charts 
dra Pal (10) ,and Khayaram Dan v. Ram 
Sankar Das ^1). In the case last men¬ 
tioned, it W’as pointed out u]K)n a review 
of the earlier authorities on the subject, 
that the more modern decisions recognise 

(1) 3 Bom L. R. 667 (19011. 

(4) 1. L. R. 19 M*d. 52 (1896). 

(8) I. L. R. 6 Gal. 94 (1880). 

(9) 4 0. L. J. 610 (1906). 

(10) I. li. R. 42 Cal. 690 : s. o 19 0. W. N. 
809 (1914). 

(11) 1. L. R. 42 Cal, 652 ; s o. 21 0. L. J. 79 • 

19 C. W. N. 776 (1914;. * 
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the rule that the Court is competeot to 
grant relief whenever the rate of interest 
apj)ear to the Court to be penal. It was 
further explained that the fact that the 
rate of interest was excessive, might be 
sufficient by itself to justify the inference 
that the rate was penal and unenforce¬ 
able. In .suj)f)ort of this view, reliance 
may bo placed on WebHcr v. Bosanquet 
(12) and Clyde Bank Engineering Cone- 
puny V. Bon Castaneda (13). Reference 
may also be made to the observations of 
Ijord Tjorcbiirn, Ijord Macriaghtcn and 
J;f)rd Janies in Saeintcl v. Ncwbold (11). 
liOrd Loreburn said “ We arc asked to 
say that an excessive rate of interest could 
not bo of itsi-lf evidence that the transac¬ 
tion was harsh and unconscionable. I do 
not accept that view. Excess of interest 
or charges may (.1 itself be such evidence 
and particular)^’ if it be iuu‘Xj>lained. If 
no justification be established, the pre- 
sumjition hardens into a certainty.” 
Ijord JMacnaghten was still more em¬ 
phatic : ” The rate of interest may be so 
monstrous as to show of itself that the 
transaction is harsh and unconscionable, 
^’here may be, as Ijord Thurlow said in 
the case of Gwyunc v. Heaton (15), an in¬ 
equality so strong, gross and manifest that 
it must be impossible to state it to a man 
of common sense without producing an 
exclamation at the inequality of it. ” Lord 
James added ” Excessive interest of itself 
is sufficient to render a contract harsh and 
vnconscionablo. Proof of excessive in¬ 
terest may of itself, therefore, be sufficient 
to entitle the debtor to relief. What 
amounts to excessive interest is to be deter¬ 
mined by the tribunal in each case, the 
question of risk being a material matter 

(12) [1012] App. Cm. 804. 

118; [1005] App. Cas. 6. 

(14) ^006] A.C. 461. 

(16) 1 Bro. 0. C. 9 (1778}. 


for consideration. When excessive in¬ 
terest is ujiparently established, any facts 
that tend to show that such excess does 
not render the contract harsh and un- 
conscicuiablc, should be ju'oved in evidence 
by the lender. The burden is on him.” 
In the case before us, the result ot* the 
contract is that the I’laintilT has become 
entitled to interest on his loan at the rale 
of .5858 yier cent, a year; no (’ourt of 
Justice will enforce such a contract. The 
Respondent argues, however, that the 
modest sum ho now' claims gives him in¬ 
terest at Ihe rate; of 40 ])er cent, a year. 
But this contention entirely overlooks the 
fundamental fact that once the contract 
between the jiarties is deemed unenforce¬ 
able, the Plaintiff is entirely in the hands 
of the Court; he is not entitled to substi¬ 
tute for the, original contract another con¬ 
tract which may ajiiiear to him to be 
reasonable. The Court has now to con¬ 
sider what sum should be decreed to the 
Plaintiff' by way of damages for the deten¬ 
tion of his money. Wo are of opinion 
that the IMaintiff should not haw more 
than 12 per cent, per annum simple in¬ 
terest on the sum advanced by him. 

The result is that this ajipeal is allowed 
and the decree of the District Judge 
varied. A decrt'e will be made in favour 
of the Plaintiff: for Rs. 400 with interest 
thereon at the rate of 12 yier cent, jier 
annum from the date of the loan to the 
date of the instilution of the suit, that is, 
from the lOth January 1895 to the 15th 
December 1910. Allowance will be made 
in the accounts for the two sums admitted 
to have been paid towards interest. The 
sum thus detc^rmined will carry interest at 
C yier cent, yier annum from the date of 
the institution of the suit to the date of 
realization. Each party will pay his own 
costs in all the .Courts. 

Appeal allowed. 
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No. 354 OF 1913 
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Role No. 796 of 1913. 


N. R. Chattbrjba, J. 

Q REAVES, J. 

' 1914, 

Heard, 9, 21 and 
22, December. 
1915, 

Judgment, 

13, January. 


SuRAjMALL Agar- 
wallah, Objector, 
Appellant, 

V . 

Ram Chandra 
Maintri & ors.. 
Petitioners, Respon¬ 
dent.^. 


Civil Pi'oceiun Coda (Jet] V of 1908}, Or. Sh 
r. 68—Scopa of—Attachment of money in the cut- 
to ly of Court. 


One S mortijaged io the Ih^spondevts hifi 
beneficial interest iv his trade or busine.<}s 
of a contractor. Subsequently he c.reeuted 
a similar mortgage in favour of the A ppel- 
lant. The licspondents recovered judge¬ 
ment on their mortgage against the repre¬ 
sentatives of the estate of S and an order 
was made by the Court directing the regis¬ 
tration and attachment of the money due 
to the estate of S from the Executive 
Engineer, Lower Ganges Bridge, and a 
letter was written by the Court to the 
Examiner of Accowits, Lower Ganges 
Bridge, stating Uiat the moneys due 
to the heirs of S were attached by 
the Court at the instance of the Bes- 
pondents and requesting the Examiner 
to hold the moneys under attachment 
until further order of the Court. There¬ 
after the Appellant obtained a decree 
against the heirs of S on his mortgage and 
an order was made by the Court for the 
registration and attachment of the bills 
payable to S in the office of the said Exe¬ 
cutive Engineer and the Court requested 
this officer to send two specified sums to the 
Court for payment to the Appellant. A fter 
the money was sent to the Court the Res¬ 
pondents filed a petition to the effect that 
the Appellant was trying to take out the 


r >ney but that it might be kept under 
attachment by an order of the Court. On 
this petition the Court ordered that the 
Appellant was nob to receive payment of 
the money unless and until the Respon¬ 
dent's application was dispn,sed of. A t the 
hearing of the execution' cases the Respon¬ 
dents contended that the question of title 
and priority in respect of Ihe money in 
Court should be decided under Or. 21, r. 
02 . 

Held- That the order ofihe Court with¬ 
holding payment of the money to the. Ap¬ 
pellant virtually amounted to an attach¬ 
ment of the money after it came into the 
custody of the Court. 

That Or. 21, r. 62, was clearly applicable 
to a ease like the present and there was no 
ren.son to narrow the words of^thc rule so 
as to make it applicable only to a ease in 
which the property sought to be attached 
was in the custody of a Cgurt other than 
the Court executing the decree. 

That as regards the question of prior¬ 
ities neither party perfected their charge 
by giving notice to the persons who were 
to make the payments to their mortgagor 
and accordingly apart from any question 
of notice the Respondents' charge which 
was prior in date must prevail. 

This was an appeal against an order of 
Rabu Kunja Behary Gui)ta, Subordinate 
Judge of J’abna and Bogra, dated 16th 
April 1913. 

The facts of the case will appear from 
the judgment!;. 

Babus Provash Ch. Milter and Susil 
Madhab Mullick for the Appellant. 

Mr, C. R. Das and Babu Hira Lai 
Chakrabarty for the Respondents. 

The JuDOMENT OF THE CouRT was as 
follows:— 

By an indenture of mortgage dated the 
24th January 1910 and made between 
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Shyam Ijal Chatterjee of the one pari and 
the Respondents to this appeal, Ram 
Chandra Mistry and others (thereinafter 
called the mortgagees) of the otlicr 
Shyam Lai Chatterjee in conskler-iiioji of 
a previous advance of Rs.5,178-11-9 made 
to him by the mortgagees and of further 
advances to be made to him by them uj) 
to Rs. 20,000 (including the said sum of 
Rs. 5,178-11-9) mortgaged by way of float¬ 
ing charge; hie beneficial interest ir; the 

trade or business of <'ontractor of stone col- 
* 

lections, petty contracts and a!l and every 
kind of contract wGrks undertaken bv him 

I " 

and carried on at Jainti and elsewhere 
under the (Quarrying division, Low^er 
Canges Bridge or wlu'rever the trade or 
business rnight be carried on thereafter 
either undcT the Quarrying Division, Dovxer 
Ganges Bridge, or under anyone else who 
employed him and also all books and other 
debts tlien due or thereafter to become due 
and owing to him on account of the said 
trade or business cither from the (Quarrying 
Division, Lower Ganges Bridge, or from 
any other source including all cheques, 
cash, etc., that he might receive or become 
entitled to in connoictiou with his said 
work or business of a contrachm that were 
then existing or which might thereafter 
be secured by him and all contracts and 
agreements, benefits and advantages that 
had been or might thereafter be entered 
into with him or which he might or could 
be entitled on account or in resj>ect of the 
said trade or business and also all stork in 
trade materials, goods, fixtures, etc., pre¬ 
sent or future, in connection with the con¬ 
tract business. The indenture containe<l 
a provision for the payment of interest on 
all sums advanced or to be advanced at 
the rate of 12 per cent, per annum w'ith 
half yearly rests and also a provision that 
Shyam Lai Chatterjee would not without 
the mortgagee’s consent in writing charge. 


Maintri. 

hyixjthecato or mortgage the mortgaged 
premises. 

The mortgage was presented for regis¬ 
tration at Darjeeling on the 2r>th January 
1910 and was registered there on the 2nd 
February 1910. ^ 

Subsequently by an indi'nlurc, dated the 
22nd November 1910 and made between 
Shyam Lai C’hatlcrjee of the one part and 
Siirajmall the present Appellant of the 
other ])art after reciting that Surajmall 
had already advanced money to Shyam Tjal 
Chatterjee to the extent of about Rs. 8,000 
and that Surajmall had agreed to make 
from time to time further advances not 
exce<Hling with the sum already advanced 
Rs. 20,000 at any one time which Shyam 
Lai ('hatterjee agi’eed to repay with inter¬ 
est at the rate of 30 per cent, per annum 
and that Shyam Tjal Chatterjee would 
execute a power-of-attorney in favour of 
Surajmall authorising him to receive all 
monies which should from time to time be 
payable to Shyam Lai Chatterjee by or 
from th(' Eastern Bengal State Rail way.s 
in res]H"ct of the work done by Shyam Jjal 
Chatterjt^e in terms of the contract already 
secured or to be secured in conne(;tion with 
the U'ft or right bank of the Lower Ganges 
Bridge and would get the power-of-attor- 
ney registered with the Eastern Bengal 
State Railway authorities Shyam Lai 
Chatterjee covenanted with Surajmall to 
repay the sums already advanced with 
interest at the rate of 30 per cent, per 
annum iind not to draw or receive from the 
Eastern Bengal State Railway authorities 
any money payable in respect of the said 
work until the advance and interest were 
repaid and not to revoke the power-of- 
attomey. 

Shyam Lai Chatterjee executed a power- 
of-attorney on the s^e day in favour 
of Surajmall nominating Surajmall his 
attorney to apply for payment and to 
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receive all sums of money due and 
payable to Hhyani Tjal Chatterjee from the 
Eiistorn Bengal State Railway authorities 
in respect of any hill or l)ills of Shyam Tjal 
Chatterjec! in connection with any work 
(loin; or to be done by Shyam Ijal 
Chatterjee under any contract or contracts 
already secured or to be secured by him 
and to give jmipcr receijd for the same. 
It does not appear that this ]KJwer-uf- 
attornoy was cA’cr n-gistered with the 
Railway Company. 

On the 01 ]i March 191-2 the mortgagees 
inider the indenture of the 21th January 
1910 recov(“i’ed judgment against the re¬ 
presentatives of the estate of Shyam Lai 
(diatterjec in the Court of the Subordinate 
Judge at J^avjeeling for Rs. 34,J)88-15-9 
and costs and a dwlaration of lien was 
made in their favour over the property 
covered by the mortgage to tlie extent of 
Rs. 20,000. The Ai)pellant was made a 
j)arty to the suit but was subsequently dis¬ 
missed tluu’efroin, the Judges agn'cing with 
the contention £)ut foi'ward on his behalf 
that he was not a necessary party and 
stating that if tlie Appellant had any 
claim to the projierty covered by the deed 
of hypothe< ation he could put it forward in 
the execution jiroceedings. 

On the 15th Afay 1912 an ordi'r was 
made by the Subordinate Judge of Rabna 
in the Respondents’ suit directing the regis¬ 
tration and attachment of the money due 
to the estate of Shyam Tjal Chatterjee from 
the Executive Engineer of the left bank 
division, Rukscy, and’Quarries Division, 
Ijower (ianges Bridge, Paksey, for the 
work done at Jainti and on the 28th May 
1912 a letter was written by the Subordi¬ 
nate Judge of Pabna to the Examiner of 
Accounts, Lower (langcs Bridge, Paksey, 
stating that the sum of Rs. 4,000 and other 
money bills due to the heirs of Sham Lai 
Chatterjee for the works scheduled to the 


letter were attached by the Court at the 
instance of the ResjiondentB and request¬ 
ing th<i Examiner to hold the moneys as 
per bills or otherwise under attachment 
until further order of the Court. The Ap¬ 
pellant on the 28th J’anuary 1911 institut¬ 
ed a suit for recovery of the moneys due 
under the indenture of the 22nd Novem¬ 
ber 1910 and applied for attachment, the 
order for > which was made absolute on 
the 5th April 1911 and on the 22nd Alay 
J9J2 the Appellant obtained a degree 
against tlie heirs of Shyam Lai Chatter¬ 
jee for R.S. 12,77l-5j3 jftid costs and on the 
2.‘hd AJav 1912 an order was made in the 
suit for tli«' regi.stration and attachment of 
Ihe bills payable to Shyam J.al Chattorji'e’s 
(‘state ill the office of the, Executive 
Engineer, left bank and Quarry Division, 
Tiower (hinges Bridge, Paksey, and on the 
.‘iOth Alay 1912 and 1st ^urie 1912 the 
Officiating Subordinate Judge of Pabna 
wrote two letters to the Executive 
Engineer, Quarry Division, Tjower Oanges 
Bridge, Paksey, requesting that two sums 
of Rs. 4,00()-8-U) and 9,970-12-8 be sent 
to the Court for payment (o the Appellant. 
'I'he Exaininerof Accounts on Ihe 12tli and 
IJtli June 1912 .sent Rs. 12,284-5-4 in pay¬ 
ment of tlio amounts reffirred to in the 
letter.s of the 3()th May 1912 to the 
Subordinate Judge of Pabna but on the 
20th Juno 1912 an order was made that the 
Ap|)ellant w'as not to receive any payment 
of the money pending the disposal of the 
Respondents' Application for rateable dis¬ 
tribution. 

The two execution cases eventually came 
on for hearing together before the Subor¬ 
dinate Judge of Pabna, the Respondents 
asking that the question of title and 
priority in respect of the money in Court 
should be decided under Or. 21, r. 62, 
C. P. C., and that a declaration should be 
made in their favour that the Appellant’s 
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right to the money in Court was subject 
to the charge created in favour of the llcs- 
pondenis by the indenture of the 21th 
January 1910 and tlie decree of the 9th 
March 1912 of the Darjeeling (Jourt aiui 
in the alternative they asked for rateable 
distribution jmder sec. 73 of the Code of 
Civil Procedure. The Ai)pellant contend¬ 
ed that Or. 21, r. 52 did not ap])ly and 
that the executing Court I’ould not (h'clde 
tlu‘. question of priority between rival 
decree-holders excej)t under sec;. 73 of the 
Code of Civil Procydun; and that the Ros- 
poiid(‘nts had no lien* on the money and 
had abandoned their position as charge- 
ho'ders. The Subordinate .ludge dex-ide.d 
against the Appellant’s eoutentions and 
found that the R('sjH)ndents had estab¬ 
lished their lien on the whole of the money 
in. Court. 9'he Ap])ellant now appeals 
against this Meci.sion on the following 
grounds—(I) That Dr. 21, r. 52, is not 
applicable as it only applies when the 
money is in some oUkt Court than that 
it which the order for attachment is made, 
the object of the rule being to ])revent 
a conflict of jurisdiction between two 
(tourts and not to attach ])roperty and that 
the projjer section to ])rocecd undt'r in a 
case like the present is sec. 73 of the Civil 
-Procedure Code : (2) that even if th<* order 
is applicable, it is only ai)plicable to a case 
in which the ^loney is in the custody of the 
Court before the application fur attach¬ 
ment is made and that it does not apply 
to case like the present where the money 
did not come into Court until after the 
application for attachment was made, and 
when if in fact any attachment was made 
the money was not then in Court; (3) 
that there never w^as in fact any attach¬ 
ment by the Respondents after the money 
came into Court and that the Court ac¬ 
cordingly could not decide the question of 
nrioritv^ t4) that the decree of the Res- 


iwmdents was not executed as a mortgage 
decree and is in fact only a money decree 
and we were referred to the case of liar- 
sukh V, Mcfjhraj (1). The decree was 
further attacked on the ground that it 
contained no direction for sale and that it 
is too vague to be enforced as it doi's not 
specify the property to he iiK‘1 tided. 

With regard to the first contention, in 
our opinion, Or. 21, r. 52, is cle.iirly iip- 
jilicable to a case like llic )>rescnt and we 
see no retison to narrow the wonls of the 
rnl(! so as to make it ajiplic tble only to a 
ca.se in which the ]iro)ieity sought to ho 
attfiehed is in the custody of it Cottrl other 
than that exe<.*nling th(‘ decree and there 
i.s no other section in the Act providirtg 
for attachment whc're the property is in 
the custody of the same (’ourt. Or. 21, 
r. dO, excepts ])rupei*ty deposited in or in 
the custody of any (’oinl from the opera¬ 
tion of the rule and sec. 73 rel ite.s to rate¬ 
able distrilmtion. 

This really disposes of the ajtpeal but 
as the other contentions were argueil in 
considerable detail before ns and as we iire 
asked to exinx-dse our revisioiuil jurisdiction 
under sec. 115 of the Code of Civil 7’ro- 
oedure we have considered them and 
embody onr conclusions in this judgment. 

With regard to tlu* second and third 
grounds, the facts appciir to bo these. 
The Resjumdent in his application dated 
the Jfilh May 19)2 for execution of his 
de<'ree [irayed for attaelinunit and sale of 
the proiK'trjps of the judgment-deb tor, and 
the ('ourt ordered that the money due to 
the judgment-debtor from the Executive 
Engineer might be attached. There is on 
the record the draft of a letter from the 
Court to the Examiner of Accounts, in¬ 
forming him that the moneys and bills due 
to the judgment-debtor in his hands were 
attached by the Court, and requesting him 

(l) 1. L. R. t All. tAfi At ti. tut 
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to hold the moneys Jis per bills or other 
wise, under attachment until further orders 
of the Court. It is said that there is no¬ 
thing to show that the letter was actually 
sent. But in the Res])ondent’s ai^plica- 
tion dated the 15th June to the Court, ho 
stated that rubaknr of attachment had been 
sent. The Court ordered the petition to 
be put up in the i>resence of the pleaders of 
both parties on the 17th June, and we do 
not find any exception taken to the said 
statement in the f)etition, either by the 
Court or by the Appellant, which indicates 
that the statement was not correct. The 
said attachment, however, related to the 
monies in the hands of the Engineer. Thf y 
had not then come into Court. I’hc 
cheques arrived in Court on the 13th .Iuik! 
1912 in pursuance of the Clourt’s order on 
the application of the Ap))ellant. On the 
16th June the Respondents presented two 
petitions to the Court, by one of which h<' 
complained that the x\i>peltant was trying 
to take out, in disobedience of the Court’s 
order, the monies and bills and praying 
that they might be ke[)t under attachment 
and that a rubikar might be sent soon, and 
by the other i>etition he prayed that the 
cheque which had arrived in Court that day 
and which the Appell.-int was trying to take 
out might be kept under attachment by 
an order under a rubakar of the Court and 
that the same might not be made over 
to the Appellant. He also prayed for * 
criminal ])ro.secution of certain )K;rsons for 
disobedience of the Court’s order |>assed in 
his execution case. The Court thereupon 
made the following order :—“ On the apidi- 
cation of the decree-holder for withhold¬ 
ing the payment of money to Surajmall 
Agarv\'al!ah, decree-holder in execution 
cast; No. 84 of 1912. Let the prayer be 
allowed,” and it appears from the order- 
sheet in execution case No. 84 of 1912 that 
the Appellant was directed not to receive 
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any payment of money deposited into the 
treasury unless and until the application 
of the Respondent (erroneously described 
in the order as an ajjplication for rateable 
distribution) was disposed of. H is true 
the order-sheet merely mentions the 
prayer for withholding the money, but we 
ihink the order virtually amounted to an 
attachment. There is no doubt that the 
RciSpondtuit did apply for attachment of 
the money in the custody of the Court, and 
though there was not the formal order 
that the money be att^che<l, (that being 
the ground for the Appellant’s contention 
that there was no attachment), the Court 
ordered the money to be held subject 
to the orders of the Court. Now, where 
(he f>roperty to be attached is in tflie custody 
«)f any Court, the attachment in the words 
ot Or. 21, r. 52, shall be m-ade by a 
notice to such Court, that*8uch property 
irifiy be held subject to the further order of 
ih ■ Court, and this was what w'as done. 

On the 4th January 1918, the Subor¬ 
dinate Judge directed the Respondent to 
|)ut in a petition within two weeks stating 
the section of the Code under which he 
could set up a Miscellaneous Case making 
th(* decree-holder in the other execution 
1 ‘iKsc as Opposite Party and try the matter 
in <‘ontrovt'rsy between them in a regular 
way, as he was unable to find from the 
records in the two execution cases “ a 
regular petition of claim to or objection to 
the ]>aynient of money brought under at¬ 
tachment , ’ ’ and that ‘ ‘ till then the money 
under attachment will be held as it is.” 
The Respondent accordingly on the 11th 
January 1913 made an application pray¬ 
ing that a formal order of attachment in 
strict literal compliance with the provisiona 
of Or. 21, r. 52 might be made, but be 
asserted that the application for attach¬ 
ment of the money in Court which was 
made on the 15th June 1919 htid hoAti 
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granted by the Court, and that attach- 
^ment was in effect made, but that in order 
to obviate any objections that thereafter 
might be raised, he applied for a formal 
order of attachment under Or. 21, r. 52. 

On the 26th April the Respondent ap¬ 
plied for amendment of his application for 
execution of decree. These petitions were 
rejected on the 10th May 1913 and on the 
16th May 1918 the Court decided the case 
in favour of the Respondent. The Ap¬ 
pellant relies upon these }ietitions and the 
order n'jecting them, and upon the fact 
that Resfxindents’i Counsel pressed for the 
said amendment anef for the attachment 
of the amount in Court, as showing that 
no attachment was effected at all. It 
seems to us however that the (3ourt in re¬ 
jecting the petitions considered them to 
be unnecessary. In any case if there wa.’ 
an attachment, as we think there was, 
effected on t/ie 17th dune 1912, the mere 
fact that the Respondent by way of abun¬ 
dant caution prayed for formal attachn'.ent 
in strict compliance with the terms of Or. 
21, r. 52, would not take away the effect 
of the attachment already made. The 
order of the 4th danuary that “ till then 
the money under attachment will be h(>ld 
as it is,” shows that the Court also thought 
that the money was under attachment. 

We are accordingly of opinion that there 
was also an attachment of the money after 
it came into the custody of the Court. ^ 

With regard to the 4th ground urged 
by the Appellant and the form of the 
decree, we do not see that there was any 
necessity to direct an account of what "w as 
due to the Respondents in respect of their 
mortgage as the amount due was found 
by the judgment and is stated in the decree 
and the property charged is sufficiently 
identified in the decree and in fact it was 
not seriously disputed before us that the 
monOT in Court was covered by the Res- 
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pondents’ charge. With regard to the con¬ 
tention of the Appellant that the decree is 
faulty in form as it contains no order for 
sale, of course the decree-holder is respon¬ 
sible for getting a decree in such a form 
that he can enforce it but we see no diffi¬ 
culty here in the Resiv>ndents’ way on this 
account as they have a decree declaring a 
charge on certain sums of money and other 
things and as there is now in Court a sum 
of money which as above stated is clearly 
covered by their charge, we see no reason 
why once the priority of the charge is 
established (as in fact has been done) they 
should not receive payment of this sum. 
We know of no authority that debars us 
fi’om so holding on the ground that the 
mortgage decree in a case like the present 
must be in a particular form. With re¬ 
gard to the case of Harsukh v. Meghrnj 
U) it does not ar)pear from the report 
what pr()])erty was there charged but ^the 
case of Fuqueer B^ikhsh v. ManoHur 
Das (2) which was referred to and which 
is stated in the head-note to have been 
followed was a case of a charge upon im¬ 
movable property where different consi¬ 
derations apply. Accordingly if the pro¬ 
perty charged in Harsukh v. Meghraj (1) 
w’as immovable property the decision 
is not applicable to the present qase 
but in any case the decree in that case 
did not as here contain a reference to the 
property covered by the deed of hypothe¬ 
cation which is sufficient to distinguish it 
from the |>rosont case. The other cases 
quoted to us depend on the particulai: cir¬ 
cumstances of the cases and do not cover 
the present case. 

There remains for consid'eration tho 
question of priorities. In the present case 
neither party seems to have thought fit to 
perfect their charge by giving notice to the 

.1) T. T.. B. a AU 148^ p. if 47 (mSi 
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persons Avho were to make the payments 
to thoj'r mortgagor and accordingly apart 
from any question of notice the Bespon- 
dents’ charge which is ]U‘i<)r in date must 
prevail. The Distrief Judge moreover has 
fixed file A]>})ellants with notice and 
altKongli in our view this is not clearly 
established, it is difticult to believe in view 
of (he vale ol interest charged that the .Ap- 
]iellan(K did not know of (he Ih'spondents’ 
ehnrg('. 

The appeal accordingly fails and must 
be dismissed with cost s—10 gold mohurs. 

No order will be made upon the rule 
which will be dismissed. 

Appeal dvtmissed. 

[0171L APPELLATE JURISDIOTION.] 

Appeal from Appellate Decree 
No. 1774 OF 19i:i. 

' Golam Abdin Sau- 
N. R. Ohatteiuea, J. kar and nnr,, Defen- 
Newbould, J. dant-s Appellants, 

1915, V. 

'Heard, 3, Decoiiiber. Hem Chandra 

Judgment, Majcmdar and anr., 

13, December. Plaintiffs, Respon- 
, dents. 

BuuUnee Act (/ of 187S), itc ll5 — Eiloppel~ 
Jfinor if m be ettopped from repudiating con- 
raei inducei by represe.itation thot he wae »ui 
jaris— Jdierepreteitlation, not fraudulent—Contract 
Act {IX of 1872), aec. 10. 

The law <>f estoppel must he read sub¬ 
ject to other laws such as the Indian Con-’ 
tract Act and a minor camiot be made liable 
upon a con trad by means of an estoppel 
under sec. 115 of the Indian Evidence Act. 

Dhltrmadas t’. Brohmo Dctt (-2) 
followed. 

Sfrendra Nath Roy v. Krishna Sakhi 
Dasi (4) where there was fraudulent mis¬ 
representation , distinguished. 

(2) I. L. B. 26 Cal. 618: a o. 2 C, W. N. S30 

t«) 16 0. W»N, 289 (191l> 


Maintri. 

This was an appeal preferred on the 11th 
June 1913 against a decree of Mr. G. S. 
Dutta, District Judge of Zillali Pabna and 
Bogra, dated the 11th INfarch 1913 modify¬ 
ing a decree of Babii Surendra Nath 
Ghosh, Subordinate Judge of Bogra, dated 
the 35th July 1912. 

The facts of the <'ase will appear from 
the judgment. 

Ibibn Crojn JjoI ('hn<l>erhnlty (for Habu 
lioma Kant Bhutlacharja) and Babit 
Jntindra Nath Laliiri for the Appellants. 

Babu Kumar Sanhqr Hay for the Res¬ 
pondents. *' 

The JpDOMF.NT OF T1IK CorRT was as 
follows :— 

The qutistjon involved in thVs a]>peal is 
whether Plaintiff No. 2 is entitled to have 
the kabuliyal executed by him w hile he was 
a minor declared void so fSr ns he is con¬ 
cerned, and to j-ccover [iDh.sessiou of his 
share in llu' pro|)erlY in dispute. The 
(.’ourt of Ap[)eal below has decided this 
(juestion in his favour and the Defendants 
have ap))oaled to this Court. 

It appears that the Plaint iff',s inotlu'-r 
obtained certificate of guardianship in 
respect of his person and projx'.vty, and 
the, Plaintiff therefore was a minor until 
he. attained the age of twenty-one years. 
The conveyance was exetmted by him when 
he had n<it attained that age. There- can 
he no doubt therefore that the couvoyance 
was void. Bee the ease of Mohori Bihec 
v. Dharmodas (Shosh (1). 

♦ , J 

It is contended on behalf of the -^pjie!- % 
iant that the minor is estopped from plead¬ 
ing invalidity of the kabuUyat under sec. 

115 of the Indian Evidence Act. The 
lower Court has found that the Plaintiff 
had no knowledge that a certificate of 

(1> I. L. R. 80 Ca), 689: a 0. 7 0. W. N. 14} 
( 1906 ). 
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guardianship had been ubtaiiifd and that enter into a contract and I cannot bring 
his minority had been extended. Tn fact myself to think tliat it could have been the 
that ('ourt has found that there was no intention of the Legislature by such a 
misrefu’e-sentation by T'laintitt' No. ‘2. It geneml expression to institute such a grave 
has however been conteiuh'd on behalf of change in the law of estopf)el in relati&n 
the Appellant that even if IMainlift" N’o. 2 to minors.” Mr. Justice Ameer Ali also 
had no knowledge that his ininoiily had was of opinion that when the law declares 
been extended, the fact that he sold the that an infant shall not be liable upon a 
|>ro[)erty as if he was of age w as a repre- contract he cannot be made liable upon the 
sentation upon which the 1 )ef('n(lants have same contract by means of an estoppel 
acted^ and the Plaiiititf was therefore under sec. 115. Sec Brohnio Dutt v. 
estopped. Dhurmodas (3). When the ease went up to 

Tlie (lueslion wlKdluh-(he law of estoppel the Privy Council their Lordships did not 
ipplies to a minor was considered in the think it necessary to deal W'ith the question 
ease of Dhvrmadafi v. Bniluiio Dutt tvf estopjiel because the vendee in that case 
(2). Mr. Justice Jenkins, (as he then was fully aware that the vendor was a 
was), held in tjiat case that (1 k' general law’ minor; and no question of estoppel arises 
jf estoppel as enacted by see. 115 of the where the statement relied upon is made 
Indian Kvi<l('.nee Act would not ap|)ly to to a person w'ho knows the real facts and 
an infant unless he has prar-tised fraud is not misled by the untrue statement, 
operating to deceive and observed that But there is nothing to show that their 
fraud on the part of an infant operating to Jjordships did not approve of the view 
leeeive must Ix’ found as a fact, and taken by this Court on the question of 
whether in any particular case there is such estoppel as is contended by the learned 
fraud must depeiul upon its own peculiar Yakil for the Appellants, 
eircuinslanees. On appeal IMaclean, (1. .T,, It is unnecessary to consider whether a 
and Prinsep, J.. held that see. 115 has minor can bo estopped in any case, but 
no application to contracts bv infants, wc think that the law' of estoi)pel must 
The learned (Ibief Justice obscu'ved as he read subject to other laws such as the 
follows:—“A minor cannot be estopi)ed Indian Contract Act, and that a minor can- 
by a deed or by the recitals in a deed and not be made liable u^joii a contract by 
if he cannot be so estopped it i-e>'tvs in- means of an estoppel under sec. 116 of the 
congruf)us to say that he. can be estopped Indian Evidence Act, when some other 
by a parol declaration, for this is the con- i^w (the Contract Act) expressly provided 
tention. We must read the language of that he eaiiiiot be made liable in respect 
the Ijcgislature if we can, so as to make of the contract. We sec no sufhdent 
it harmonise and Jiot conflict w ith the reason for dilfering from the view taken in 
general law, though leuiombering at the (be case of ItliuTUHidus v. BTohftio 
same time that the office of the liGgislaturo lu the recent ca:^e of Surendra Nath 
by its legislative acts is to define and evert Hoy v. Krisluia Sakhi Dost (4), it was held 
alter the law. The term ” person ” in sec. that if there was misrepresentation by a 
13 6 is amply satisfied by holding it to apply ( 2 t i. l. r. Oa). 6i6: g. o. a c. w. n. sso 

to one who is of full age and competent to ( ' i 

(8) I. L. R. 29 Cal. 881: 8. o. 8 0. W. N. 468 

( 18 »h). 


(2) !• 2b Cal. 6)0 ( s. c. 2 C. W. N. 880 
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minor operating to deceive, and if the 
vendees were deceived by it, the minor 
vv’ould be bound by the transaction. Iji 
this^case, as we have already stated, the 
Court found that there was no fraududont 
representation on the part of the minor. 
We are therefore of opinion that the Plain¬ 
tiff No. 2 is not estopped. 

The only other question for considera¬ 
tion is whether the circumstances of this 
case require that the Plaintiff No. 2 should 
return the money received by him from 
the Defendants. The lower Appellate 
Court apparently thought that the ])ur- 
chase money should be s(‘t off as against 
the amount of wasilat which the Defend¬ 
ants might be directed to account for if 
the Plaintiff was ordered to refund the 
purchase money to the Defendants. The 
share of Plaintiff No. 2 was purchased by 
the Defendant for its, 150 and the value (;f 
the suit in respect of his share is Rs. 1,250. 
In these circumstances we do not think 
that we should order a refund of the pur¬ 
chase money. 

The result is that this ajqx’al is dis¬ 
missed with costs. 

-1 ppcal dismissed. 


[OXVIL APPELLATE JURIBDIOTIOM ] 

Appeals from Orders 
Nos. 3 AND 6 OF 1915. 

Nripendra Nath Sahu 
and anr., Creditors, 

. Appellants, 

V , 

Ashutose GhosH, Re¬ 
ceiver to the estate of 
Nilratan Mondal, 
Respondents. 

Pronneial InuAteneif Act {III o 1907), we. 57— 
Mortgage to creditor, challenged ae preference— 
PrefiHrenee to he ehofpn intentionallg fraudulent— 
Preeeure—Previous understanding. 


Holm WOOD, J. 
Newbocld, J. 
1915, 

Heard, 19 and 
20, August. 
Judgment, 

23, August. 



rent, at the date of a transaction sought 
to he annulled under sec. 37 of the Insol¬ 
vency .Act, teas unable to pay from his own 
money his debts as they fell due, money 
locked up which may be available at a 
later period for the payment of debts can¬ 
not be considered. But from this it does 
not follow that all unliquidated assets of 
the debtor must for that purpose be eso- 
cluded from consideration 

In be Washington Dlamond Minjng 
Co. (1) referred to. ^ 

A preference to d creditor to come with¬ 
in the prohibition of sec. 37 must he shown 
t) have been fraudulent, with reference to 
the stale of mind of the debtor. 

Shaup V. .Jackson (2) referred to. 

,1 preferenee given under pressure is no 
ground for annulment under see. 37. Such 
pressure need not be threat of criminal 
proceedings. Threat of civil suits would 
equally take away from its spontaneous 
character. 

A previous oral agreement to mortgage 
sufficient property would take a mortgage 
given later on out of the operation of sec. 
37. 

These wore ajipoals preferred on the 11th 
.lauuary 1015 against an order of Mr. H. 
P. Duval, Additional District Judge of 
Zillah 24-Parganas, dated 8th December 
1914. This judgment was passed in pur¬ 
suance of uD order of remand made by 
the High Court and previously reoprted. 
See 'Nripendra Nath Sahu v. Ashutosh (5). 

The material facts will appear from the 
said order and the judgment now reported. 

Mr. Caspersz and Bahus Jnanendra Nath 
Sarkar and Bhupendra Nath Bose for the 
Appellant in Appeal No. 3. 

Sir Rash Behary Ghosh and Babu 

(1) [1898] 8 Uh. 95 at p. 101. 

(;| [l899) A. C. 419 at p. 42l«» 
tOl It 0. W. N. 157 (1914). 
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Panchanan Ghosh for the Appellant in 
Appeal No. 6. 

Tiahun Umalcali Mukerjee, Bep'm Behary 
Ghosh and Kheitra Gopal Bauerjcc for 
the Bespondent in both appeals. 

The Judgment of the (’ourt was as 
follows :— 

These two appeals arise from an order 
made on remand by the learned Additional 
District Judge of the 24-I*arganas in an 
insolvency matter. It appears that Babu 
Ashutose (ihosh,>the Beceiver in bank¬ 
ruptcy to the estate of Nilratan Mondal 
and others, sought to set aside three mort- 
gage-deed.s on the ground that they were 
void against him under sec. 37 of the Pro¬ 
vincial Insolvency Act. The insolvency 
proceedirigs were started by one Kissen 
C’hand Kesori Chand, a creditor of Nilratan 
Mondal, for Yls. 2,500 at the instigation, 
it is said, of Mr. Palit, a .secured creditor, 
for lls. 45,000 odd who had advanced 
Bs. 5,000 to Gopinath Mondal, Ihe Ap¬ 
pellant in Appeal No. 6, to give to Nilratan 
his brother-in-law on a note of hand dated 
the Ist March 1911. It further appears 
that Gopinath had advanced Bs. 1,200 on 
a note of hand dated the 17th Juiu; 1911 
and Bs. 2,000 on a note of hand dated the 
Ist December 1911, both of which sums 
ho had borrowed from Dr. Satya Ch. 
Mukerjee, the next heaviest secured 
creditor of Nilratan. 

In Appeal No. 3 the Appellant Nripendra 
Nath Sahu, a distant connection of the in¬ 
solvent, had advanced four sums on hand- 
notes in July 1911, namely, Bs, 2,500 on 
the 11th July, Bs. 2,600 on the 20th July, 
Bs. 2,000 on the 2l8t July imd Bs. 2,000 
on the 26th July, making a total of 
Eb. 9,000. A stamp paper was purchased 
on July 26th, the date of the last transac¬ 
tion, for Es. 46 for the purpose, it is alleg¬ 
ed, orSngroesing a meurtgage security for 


this Bs. 9,000. Interest was to run on the 
hand-notes at the rate of 12 per cent, per 
annum. On the 4th December ,1911 a 
mortgage-deed for this Bs. 9,000 was '= 
executed by Nilratan and his four brothers, 
one of them a minor under his gua.vdiah- 
shi]) in favour of Nripendra Nath Sahu. ' 
This was a second mortgage of the pro¬ 
perty already mortgaged to Nripendra’s 
father Tlrw'ndra Nath Sahu who had had 
continuous transactions with Nilratan’s 
firm for years. 

On the 27th December Nilratan execut¬ 
ed a mortgage-deed for Bs. 6,000 in favour 
of Gopinath. It is stated in the evidence to 
have been on account of the hand-note for 
Bs. 5,000 above referred to after making 
up accounts. It is further stated that 
Bs. 3,000 was paid in cash to Gopinath in 
the beginning of February and that the 
balance Bs. 10,000 formed the subject of 
another mortgage on the 14th February 
1912. The mortgage for Bs. 6,000 was 
the third mortgage of the land already 
mortgaged to Nripendra and Upendra. 
The mortgage for Bs. 10,000 was the 
second mortgage of the lands already mort¬ 
gaged to IMr, Palit for Bs. 45,000 odd. 

Now, the only question that arises in this 
litigation was whether these three mort¬ 
gage-bonds fell within the mischief of sec. 

37 of the Provincial Insolvency Act. At 
the first hearing the learned Additional • 
Judge held that they did. On appeal Mr. ' 
Justice Mookorjee and Mr. Justice Beach- 
croft remanded the case setting out clearly ^ 
the law on the subject for the Judge^s . 
guidance and formulating four CQnditiops , 
as essential to bring a transfer of the in¬ 
solvents’ property within the section. As . 
to two of these, namely, the 2nd and the 
4th that the transaction must be in favour 
of some creditor and th4t Idie debtor must 
be adjudged an insolvent oh an insolvency 
petition presented three'.mbhtln ^ 
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after the date of the transaction sought to 
be impeached there was never any doubt. 
The two points thcj learned Judge had to 
consider in the light of the judgment of 
this Court in remand were whether the 
debtor at the date of fhe transaction was 
unable to pay from his own money his 
debts as they fell due, and secondly, 
whether the debtor had acted with a view 
to give any creditor a preference over his 
other creditors so as to render the traji- 
saction fraudulent and void as against the 
Beceiver. Now, the Beceiver in his oral 
evidence says that he found the liabilitii's 
to be Bs. ],92,67() from an inspection of 
the books, on the 4th December 1912, 
while he gives an account of the assets 
which is not very intelligible without a 
reference to the accounts themselves. 
From these we find that the landed pro¬ 
perty was sold for Bs. 1,30,950 besides 
Bs. 10,267 which had to be paid in by the 
minor brother on partition as balance of 
his excess share. This makes Bs. 14,207. 
The stock in trade was Bs. 13,499-5-0, the 
cash balance Bs. 767-14-0 and the book 
debts Bs. 37,056-10-6. This makes a total 
of Bs. 1,92,530-9-8 or within Bs. 16 of the 
liability as alleged by the Beceiver. But 
the Appellants have given us a. total liabi¬ 
lity of Bs. 1,80,000 by detailed figures from 
the books. And the Beceiver on whom 
the onus lay has not taken the trouble to 
show what debts had actually fallen due 
on the 4th December and the order in 
which they fell due. The words “ as they 
become due ” in the section seem to have 
been ignored both by tho Beceiver and by 
the lower Court. It is true, he says, they 
only borrowed Bs. 15,000 on hundis after 
the 18th of Aghran that fell due after the 
last mortgage on the 14th February 1912 
But the accounts show a large outstand¬ 
ing of hundis of much earlier date and there 
is nothing to show when they fell due. 


Be that as it may, although it is clear 
that the insolvent had not money in liis 
hands sufficient to meet the liability on 
the 4th December 1911 having only 
Bs. 707-14-0 in cash, and on the autliocitv 
of In- re Washington Diamond MbAng 
Co. (1), the fact that the debtor has 
money locked up which may be available 
iit a later peiiod for the payment of debts 
(■.uiiiot be considered for the purpose of 
excluding tlio debtor from falling within 
the category of bankruid.; “Yet,” says 
\"itiigba.n ^\'illiams, J., “w^ien you come to 
(leal vvitb the question'whether the pay¬ 
ment was made with the vien of giving 
the cieditors a preference it is (piite obvious 
that one cannot for that purpose leave out 
of coJisideration the fact, if it was*a fact, 
that the directors might well anticipate 
that they n<iuld be able to gel m moiicys 
of the Coin])any in sufficient tinlb to render 
it e.\tremcl> improbable that they would 
bo driven l(» a liquidation of the Company’s 
affairs l>y a winding up; because it is much 
less likely that tlie directors would seek to 
give a |)referenc(! to creditors in such a 
ca.se than it would be in a case where the 
condition of the Company was such that it 
must liave been plain to the directors 
themselves that a .stoppage of payment or 
winding u]> was inevitable.” Tt has been 
pointed out to us that the decision of 
Vaughan Williams, J.. which was in that 
case that there was no fraudulent i^rofer- 
enee, was upset in the Court of Apj)eal on 
the ground that a Company stands in a 
different |K)sition to an individual, who has 
since become bankrupt, by reason of the 
Companies Act, 1862, and it was found as 
a fact that the directors were guilty of a 
misfeasance, but the dictum of Vaughan 
Williams, J., as regards the propriety of 
taking into consideration the unliquidated 
assets of the debtor on the question of in¬ 
ti) 8 Oh. 95 at p. 101. ** 
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tention was not questioned. We may 
therefore find that the condition (1) was 
not fulfilled .and need not be further 
adverted to, but that condition (3), the 
second question before the learned Judge 
and before us in appeal, depends on con- 
sidoration.s which do not seem to have 
been adequately weighed by the lesirned 
Judge. As was pointed out by Lord 
llalsbury in Sharp v. Jaokfton (-2) the first 
Ihing to be considered is the <piostion of 
fact “ what were the reasons why the 
deeds were executed?” Lord Eslicr says ; 
” The question whether then' has been a 
fraudulent preference depend.s not upon 
the mere fact that there had been a pre¬ 
ference but also on the state of mind of the 
pei'son wlao made it. It must be shown 
not only that ho has preferred a creditor 
but tliat he has fraudulently done so. It 
depends upon»what was in his mind. It 
has been argued that the debtor must be 
taken to have intended the natural conse¬ 
quences (d' hi.s acts. 1 do not think that 
this is tj'iie for this pnrpo.se. I think one 
must find out what he really did intend. 
The recitals in the deed seem to show' what 
W'as reallv his object.” Now applying t,,is 
to the case before us we have the fact that 
the assets covered, or possibly more than 
covered, the liabilities, that the intention 
was to secure debts j)ayable on demand 
by the security of a mortgage which would 
relieve the pressure on the debtor’s ready 
cash and so put him in a better position to 
i>ay bis debts, as they become due, w'ith 
his own money. There was no idea of 
insolvency certainly up to the lime of Mr. 
I'alit’s visit on the 7th February. This 
the learned Judge seems to have realised 
in a passage towards the end of hi.s judg¬ 
ment. On the principles therefore laid 
down above there is nothing to bring the 
mortgage in Appeal No. 8 or the first morU 

(2) 


gage in Appeal No. 6 within sec. 37 of the 
Act. 

If wo wont into the further considera¬ 
tions of jjressure on the debtor and of pre¬ 
vious understanding the facts would 
equally compel us to find in favour of the 
Appellants. There was pressure in the 
threat of civil suits. The lesirned Judge 
was mistaken in thinking that it is neces¬ 
sary to threaten criminal })roceeding8 to 
constitute pressure. It appears, from the 
argument before us, to have been based on 
a misreading of the remarks of Jessel, M. 
R., in Ex parte Hall (3). As Mookerjee, J., 
pointed out, if it is established that the 
transaction was the result of real pressure 
brought to bear by a creditor on his debtor 
it cannot be deemed as a spontaneous act; 
and the deeds recite such pressure. 

As to previous understanding we think 
in A{)peal No. 3 the purchase of the stamp 
pajHir by the debtor on the 26th July for 
Hs. -15, the exact stim nwessary for the 
Rs. 9,000 mortgage, shows clearly that 
there was such an understanding. We 
think that an oral agreement to mortgage 
sufiieiont projx'rty to cover the debt, is 
suffieiently s|)ecific to constitute an agree¬ 
ment within the meaning of the English 
authorities cited in tht; jjidgment of this 
Court on remand. One of those at least 
was a- ” [irior volimtary promise,” There 
docs not appear to have been any under¬ 
standing in the case No. 6, though the 
parties w ere brothers-in-law, but there was 
j>res8urc. In Ex parts Lancaster; In re 
Marsdeii (1) it was held that the argument 
” You must infer that this man suffered 
Judgmejit to be recovered and execution to 
go against him for the purpose of prefer¬ 
ring his father-in-law” was a view far 
which there w as no kind of . support. It 
was not an act of bankruptcy to give in 

(8) l#Ch D.6S0fM«$f.* " 

(4)25 0!h.pjlf'ip^::-. 
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to s clamorouB creditor even if he be your 
brother-in-law. It is not the duty of the 
debtor invariably to resist him. It is very 
much like “bounty,” as it is called by 
Lor^ Esher, when he does it for his brother- 
in-law. But the onus is on the Keceiver 
to show that it was an outcome of a fraudu¬ 
lent preference and this, in the case of tlie 
mortgages of the 4th and the 27th Decem¬ 
ber 1911, we think, he has entirely failed 
to discharge. 

As regards the mortgage of the 141 h 
February 1912 we cannot see that there 
was any preference either. Kisseii 
Chand’s debt of Rs. 2,500 did not fall due 
till the 17th February 1912. Mr. Palit's 
demand for money on the 7th February 
1912 had been met by payment of Rs. 47J 
odd as interest. He was not entitled to 
anything but interest. No other creditor 
was pressing. Gopinath was threateniog 
with a suit. Nilratan’s idea was to save 
himself and not to give preference. Sus¬ 
picion is not enough in these cases as uas 
pointed out by Cotton, L. J., in Ex poric 
Lancaster (4) cited above. The mort¬ 
gage of the 4th December 1911 had been 
registered the day before. Gopinath 
wanted his decree of the 27th December 
to be registered and another deed to cover 
the balance of his dues. Both were regis¬ 
tered on the 15th February 1912. The 
learned Judge seems to think that there 
was something suspicious in the delay in 
registration. On the contrary if Nilratan 
had suspected that, the deeds of the 4th 
December 1911 and the 27th December 
1911 would be impugned he would have 
hastened to register them. But for the 
first time in argument by the Respondents’ 
Vakil in this Court a sinister suggestion 
was thrown out that the deeds of Decem¬ 
ber were antedated and that they were all 
got up in February 1912 after Mr, Palit’s 

(4) » Oh D; til (1888. 

... 


visit. There is no evidence of this; and 
the case has passed through the hands of 
the Judge in the lower Court twice and of 
tw o Judges of the Court in appeal without 
su(;h a thing being hinted at. Mr. Palit’s 
visit appears from the evidence, oral and 
documentary, to have been to demand 
money and for nothing else. If he secret¬ 
ly got Kissen (^hand to file the petition of 
the 19th February two days after his 
debt of Rs. 2,500 had become due, that is 
all the more reason for holding ’that 
Nilratan certainly coijld not have suspect¬ 
ed any such act beforehand. All the per¬ 
sons who said that Nilratan had refused 
them security and said he had no money 
refer to a ])criod beyond three months. 
The latest is the 18th November 1911 and 
the ])etition is dated the 19th February 
1912. There is no reason to doubt the 
genuineness of the adi*ance8 made by 
Nripemlrn and Clopinath. They were held 
genuine by this Court before remand, and 
Clopinath's are strongly corroborated by 
l)is transactions with Mr. Palit and Dr. 
Satya Ch. Mnkerjee. The circumstances 
of Nilratan arc shown on the record to 
have been slightly better in February than 
they were in December. We do not think 
that any distinction can be made as against^ 
the mortgage of the 14th February 1912. . 

The result is that the appeals are decreed 
and the applications of the Receiver 
dismissed.. 

The A^^ellants are entitled to their 
costs out of the estate in each case through¬ 
out. Wo assess the hearing fee in each 
case at five gold mohurs. 

Appeals allowed. 


.»». nn, w* 
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Transfer on the ground of 
eTpression of strong opinion 
bg Magistrate .. .. Izzill 

a (Civil Aim'FJ.latk.) 
Mokl^.i Prosod Bniida- 
padhya and ors e. Baidya 
Nath Ghoah and ora. HuU 
to sot aside decree on ground 
of fraud -Ileadintss of 
Courts to find fraud, com¬ 
mented on .. Izzzii 

Lala Uooaarau L^]] and ors. 

«. Battisvar Mandul. Co¬ 
sharer landlord purchasing 
non-tran^erable occupancy- 
holding • F^ect .. 1 zzx lil 

Asutosh Pa] 0 . Khoda 
Biiksb and ors. F.reeution 
Side- Rent decree ^iWo ap- , 
plication by Judgment-debtor 
to set aside the sale--Pay¬ 
ment out of Court—Payment 
not certi/Ud—Sale confirm¬ 
ed .. 

Iloyaxddin v. Asliraf A'i 
and ors. Limitation Act, 

Sch, /, Arts 75, 182-Ac- 
ceptance qf part of oserduc 
ihstalrntni— Yraivrr 


out-uf-|iocket costs are paid,discharges him 
and cannot detain client’s pai)ers but ir 
make tlicm over to sucli otlicr attorney as 
client may ai>point on the latter giving 
undertaking to ])rotect the former’s lien, 
moves the doubt expressed by Sale, J., in \ 
behalf and aflirms the vievs^ of Mr. Jus 
Ameer Ali. 


xzziv 


zzziv 


HSroRTS iMm Index). 


Attorney's lien on cause-papers. 

We report in this issue two judgments deliver¬ 
ed on Appeal from the Original Side (Prabhu L il 
and anr. v. Kumar Krishna Dutt) which are of 
importance on the question of relationship 
between an attorney aiid client and in parti¬ 
cular on the question of the former’s lien on 
the client’s cau8e-pai>ers in a pending suit. 
The same question had come up before 
the Judges on the Original Side on two 
previous occasions for decision, and Sale, J., 
had expressed some doubt with regard to tho 
question of lien (Basanta Kumar Mitter v. 
Kusum Kumar Mitter, 4 C. W. N. 767). But 
Mr. Justice Ameer Ali in a later case (A tool 
Ch, Mukerjee v. Shoshee Bhusan Muherjee, 6 
C. W. N. 215) made precisely the same order 
that the Court of Appeal has now made relying, 
on the identical authority of Robins v. Golding- 
haOi (I. L. judgment of 

the Afi^al Court whiel^iPNiMiit^n attorney 
by refniiix^. to go oa with the case* 


Appointment of Court Crier. 

We are glad to note that the post of Cc 
Crier which had recently fallen vacant has b 
filled by the Hon’ble tho Chief Justice ii 
manner which has given immonse satisfact 
to the ministerial staff of the High Coi 
There were outside candidates with no spe 
qualifications besides personal reoommondati 
but before making any selection His Lords 
enquired if any fit candidate might be found fi 
amongst the officers already serving in C(, 
to whom the apiK)intment might be given by \ 
of preferment. A number of officers then 
plied and after trial, one with a good voice i 
a resi>ectab!e pro.seuce was selected. The ^ 
|)oiiitmt!nt served as a promotion to the ofli 
selected. The principle on which the apiwi 
ment has been made, has also l)6on greatly 
preciated by the menii)crs of fhe legal professi 


Legislation to authorise deposit of unsecili 
debt in Court. 

When a debtor tenders fmyment to his c 
ditor l)iit tho latter refuses to accept, accord; 
to law the debt indeed is not discharged, 1 
interest ceases to run from the date of tend 
provided of course the tender is valid in h 
The elements which go to constitute a vi 
tender may differ ip, different circumstani 
but once it is established ihat the tender ^ 
valid, the debtor is,:protected from liability 
further interest. 


m debtor ie protect 
il, _deprive< 
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this prottxjtion by his inability to prove tender, 
the onus of proof being rightly on him. This has 
been appreciated by the legislature which in 
cases between mortgagors and mortgagees and 
between landlords and tenants has sought to 
obviate the debtor’s difficulty by authorising the 
mortgagor or the tenant, as the case may be. 
to dej.)Ostt the amount in Court. The agricul- 
rural tenant, in this country, is, according to the 
accepted theory of (.iovernment, in a peculiarly 
helpless condition in his relation tow'ards his 
landlord, and the tenderness shown to tlu' mort¬ 
gagor in the Transfer of Property Act is jjo 
doubt derived from the traditions of English 
Equity Courts of the helplessness of mortgagors. 

But is there any reason, (a corresj.)oudeni 
asks in u communication which unfortunately 
IS loo long fur publication in this journal! why 
this liberty to tender by de|X)sit in Court should 
be reserved to the mortgagor and the tenant 
only? The relation between the iinsocun d 


right of possession. If on the evidence 
before him he can come to a finding as to 
the {wssession of one party or the other he shall 
declare that party who establishes his iwssession 
to b(! entitled to retain such jHissession until 
ousted by due course of law and shall forbid any 
disturbance of such party’s jiossession in the 
ineaiitime. ]f however the ^Magistrate dwiides 
tliat none of tlui parties was in ])OBsession of 
the disjnited laud on the dale of the proceeding 
or is unable to satisfy himself as to which of 
them was in |H).ssesHion thejeof he may attach 
the pioperty until a coinj>eteiit Court has deter¬ 
mined the rights of the j>arties thermo or the 
persDii entitled to jwssossiou thereof. In tlu; 
foiuier of tlu-se c.ises#thc ^fagistrate is to pass 
ail order in terms\>f form XXll of Sch. V of 
the Code and in the latter case, of fonii XXIIl. 
Any disobedience of these orders is punishable 
under see. IBH of the Indian I’enal Code but 
the difficulty arises when wo come to proviso 1 
of clause 1 of sec. 145. 


creditor and his debtor with reference to this 
particular point is indistinguishable from the 
relation between an agricultural tenant and liis 
landlord and between a mortgagor and his 
inortgagei'. It is further a fact that in most 
instances the debtor, tlie mortgagor and I he 
tenant is one and the same [icrson, the cereditois 
only beJng different. If (he reason for permit¬ 
ting deposit in Court is the heljilessness of (he* 
debtor, then no ground exists for diserinii- 
nation between a case of a mortgage-debt nr of 
a debt due on account of rent and an unsecured 
debt, at least in the mofiissil. The only con¬ 
ceivable objection is that by pennitting debtors 
indiscriminately to deposit their dues in Court, 
(he business of the Court may be increased to 
an inconvenient extent necessitating further 
expenditure on the part of the State. We have 
however no doubt that the increased business 
w ill [lay its way. If we are correctly informed 
such a procedure exists (under local statutes) 
in the ITnited Provinces and in the Punjab. 
There is no valid reason why it should not be 
extended to Bengal. 


Criminal Procedure Code, sec. 145 (4), prov. 

(!)• 

A Magistrate acting under sec. 145, Cr. P. 

( , has to decide which of the parties before him 
18 in actual possession of the land in dispute on 
the date of the proceeding drawn up bv 
mm without refe mnp to i ii'i imidiii^ 
the party to the 


That provi.so lays down that if it appears to 
the Magistrate that either ^arty has within two 
montlis next before the date of tlie proceeding 
been forcibly and wrongfully dispossi'ssed he 
shall treat the party so dispossessed as if he 
was in possession at the date of the proceeding. 
In the recent ca.sii of Tuhhi Ham v. Abnz 
Mimed, J. Jj. H. :17 All. 054, the Magistrate 
found that one of the parties was dispossessed 
in the manner and within the time contem- 
j>l;ite:l in the proviso and he accordingly declar¬ 
ed his posae.ssion. The Alagistrate however 
furdier ordered that “ the possession of the 
house in ipiestiou will be given to Tulshi Bam 
(the successful party who according to the 
Magistrate's finding had been disfxjasessed of 
the house) through the police.” Tulshi Bam 
applied to the* trying Magistrate to enforce this 
jxirtion of the under and that officer sent on the 
jNUition to the Superintendent of Police for 
compliance hut the Superintendent referred the 
matter to the District Magistrate who as head 
of the jHjlice ii'fused to carry out the order in 
question. On the matter coming up before the 
High dourt for revision before Tudball, J., his 
Lordship held that the order of the trying Magis¬ 
trate was ultra vires and the District Magis¬ 
trate’s order was not ojien to revision by the 
High Court. So it appears that proviso 1 
cl. 4 of sec. 14.'), Cr. P. C., creates an an*’- 
malons ix)8ition.^^|^^^ fi,iw*aiB ^ 

of the Code nowhere gives a 
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Magistrate any such power as to oust onp pereon 
and to place another in possession and the only 
section of the Code (sec. 522) which entitles a 
INfagistratc to dispossess a person of j>roperty 
and replace him by another person who is en¬ 
titled does not api)ly unless there has been a 
conviction of an offence. As the learned Judge 
jwints out it is curious that under sec. 145 of 
the (.'ode the Legislature has allowed the Magis¬ 
trate to treat a |>erson who has been wrongfully 
and forcibly dispossessed as having been in ac¬ 
tual i>o8session on the date on which he pas.-ed 
his initial order under cl. 1 of the section bul 
provides no machinery by which the Court 
may procet'd to remove the wrong-doer from 
pos.-ession and put the other man in his place. 
Every ('ourt has inherent )X)\ver to enforce its 
ow’ii order but that quest^n does not ari.se if the 
(V)urt has no |M)wer under tJie law to make the 
order and it is clear that sec.. 14.5 should be so 
amended as to authorise the Magistrate in cases 
covered by proviso 1 of cl. 4 to direct the ousting 
of the trespasser. Unless this is done Magis¬ 
trates will find*themselves helpless and their 
orders will be nugatory. 


CU RHENl* INDlAN ('ASES. 

(C'HIMINAL.) 

Indian Penal Code, .scc.v. -t72. 

E.mphrok r. Kwa/. ,\u, 1. Tj. K. 37 All. (524. 

A married girl about 13 or 11 years old volun¬ 
tarily left the keeping of her guardian with in¬ 
tention to remain out of that keeping and the 
accused with full kncjwledge of the circum¬ 
stances gave her a home and finally transferred 
her to the keeping of tWo other pei’sons on receipt 
of a sum of money and these latter reprscenting 
her to belong to a higher caste than her own 
induced a pers(»n to jnirchase her for the purpose 
of marrkge. 

It eld —That the actmsed could not be convict¬ 
ed either under sec. 36G or sec. 372, I. P. C. 


Cumulative sentences—Irregularity in pro¬ 
cedure. 

- EMrJSHaB V. Batrshar, I. L. R. 37 All. GiiS. 

Dilferent persons were injured, grievous nu’t 
was caused in one case and simple hurt in 
others. 

Held — That it was competent for the Court 
to impose separate and cumulative simtences. 

In this case their Lordships while not setting 
aside the conviction on the ground of irregularity 
in the Magist0j^^|Jjm^^• in summoning the 
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accused before examining the complaitiant 
observed as follows :—We wish very strongly 
to impress ui^on the Magistrate that the provi¬ 
sions of the Code as to procedure ought to be 
strictly followed, non-observance thereof leads 
to much confusion and waste of public time not 
to .speak of involving the parties in unneces¬ 
sary expense. 


Criminal Procedure Code, sec. 145. * 

Titlstii Ram v. Aur.ak Ahmed, I. L. R. 37 
AII.G51. 

Ujuler sec. J I5 of the Code of (.’riiuinal Pro¬ 
cedure. the Magistrate cannot oust the party 
whom he finds to have forcibly and wrongfully 
dispossessed the rightful party and put the latter 
in £)o.ssession. 


(Civil.) 

Transfer of Property .let, sec. 54. 

Ka.nkshar Prosad V. Abkdi Bibi, I. L. 11. 
37 All. G31. 

In a deed of sale it was stipulated that the 
purchase money wotild be jiaid on the purchaser 
getting possession of the proiiorty transferred 
and no j)ayuient at all would be made if he did 
not get po.sse.s8iou. 

Held —That the stipulation in question did 
not prevent the transaction amounting to a sale 
within the meaning of sec. 54 of the Transfer 
of Property Act. 

That there is nothing contrary to public 
po'icy in providing that the £)aynieut of the 
consideration should be po.st£)oued in certain 
events and that it shoulil not be paid at all in 
th(' event of the ]»roperty Ijcing lost. 


Indian Limitation Art, sec. 0. 

See. 6 of the Indian Limitation Act cannot 
give any exemption fmm the provisions of sec. 
-18 of the Code of Civil Procedure. 


firil Procedure Code, Or, II, r. 2. 

Auni L Hakim r. Rahim Ali Khan, I. Li. E. 
37 All. GJG. 

Where the Plaintiff knowing perfectly well 
what relief he is entitled to, omits to claim the 
right re'ief, his subsequent suit in respect 
of the .same cause of action for the right relief, 
is barred by the prpvisimis of Or. II, r. 2, C-i 

I*, c. 

70 
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Contract Act, sec. 61. 

Kundan IjAL p. Jagannath, I. L. R. 37 All. 

GiO. 

The meaning of sec. 61 of the Contract .Act 
is that the debtor is to make his appropriation 
at the time of paying and the creditor to niabi' 
his appropriation at the time of receiving the 
money. 

The Tijidian I.;egislature in enacting secs. 59 
to ()1 of the Contract Act a<lopted the rule of 
Civil law laid down in Clayton's case (1810, 1 
Mr. 572) with certain rnodiheations. 


Indim Liniitalion Act, Art. VM. 

Dbu!P.4L Slnu ®. K.ALLr, 1. L. E. 37 All. 
060. 

The omission of the words “ good faith " 
from Art. 134 in the present Limitation Act 
(IX of 1908) does not entitle a person who pur¬ 
chases with full knowledge that his vendor’s 
title was merely that of mortgagee to the benefit 
of Art. 134. 


(^ote£i of (ITiABejS. 

ENGLISH LAW COURTS. 

HOUSE OP LORDS.—Before Viscount 
Haldane, and Lords Kinne.ar, Siiaw, 1*ar- 
MOOR and Whenbury, John Lena d- Co., Ld. 
V. Langlands. 21st .lanuary 1916. 

The law of libel in relation to newspapers — 
Jt is for the Judge to decide whether the 
language of an article supports an alleged libel¬ 
lous innuendo. 

The Plaintiff sued the “ Dundee Advertiser ” 
for libel. The first Court held that no reason¬ 
able body of men could <>xtract the innuendo 
from the publishtul article, and dismissed the 
action. But the Appellate Court remitted an 
issue for trial. The Court allowed the Defend¬ 
ant’s appeal. Viscount Haldane in the course 
of his judgment said as follows :— 

The qucBlion whether the language used sup¬ 
ported that innuendo was a question to be 
decided by their .Tjordships as Judges of law. 
Was it possible if that language was read in 
its ordinary sense to say that it was such as 
could reasonably and naturally support the 
innuendo? It was not enough for the Respon¬ 
dent to say that the language was ambiguous, 
that it was equally susceptible of either of two 
meanings, and that that was for the jury to 
decide. He must prove his ease. He must 


show that the language, either by itself or taker 

with he surrounding circumstances, supported 
the innuendo. 

In England the question of libel or uo libel 
was for the Judge, but owing to a great con- 
lrov(>rsy which oceurred in the early part of the 
last century Fox’s Act was passed, which said 
that in future in criminal proceedings the ques¬ 
tion of libel was for the jury. The result was 
that for some time (ho tendendy was to leave 
ll)e whole matter to the jury, and for the Judge 
not to interfere; but Ijord Blackburn and thfi 
majority of the .judges who decided the Capital 
and Counties Bank v. IJcniy (7 App. Cas., 745) 
.said that it was the law' of England to-day that 
the question whether the words could reason- 
al)'y bear the construction sought to*^ be put 
upon them by the pejjjson who was said to be 
libelled was for IheH’ourt in the first instance; 
and the broad jirinciplc was the same in Eng¬ 
land and in Scotland. 

In practice in England this question was 
usually determined ilixm motion in arrest of 
judgment, but in Scotland there had always 
been a Very useful procedure under which at an 
early stage of the action issues were settled by 
(he Court. In determining w'hether these 
words could supjiort the innuendo it was not to 
the point that some Judges had thought they 
could. This was a question of law which it was 
tlieir liordshijis’ duty, sitting in that House, 
(o decide for themselves. 

The first thing he wished to say was that in 
dealing with a newspaper article written about 
a matter of public interest, considerable latitude 
was allowed by the law. Any person in the 
position of an architect t<f a school board must 
submit to a large amount of public criticism— 
such criticism would not be permissible in the 
ca'<e of a private jierson. In such cases malice 
in law was rebutted and malice in fact must be 
jjroved. Ajiplying that principle to the docu¬ 
ment ])cfore their Lordships there was here a 
]:ret(y severe Comment on the system which 
('Uabled the Respondent to hold the position ho 
did and an intimation that that could not be. a 
good sy.^tem, but he found nothing that went 
beyond (he limits of the principle which he 
had stated. 

As he read this article it contained no 
imputation upon the Respondent in his private 
or professional capacity. It was important that 
(he Press should be at liberty to criticize fairly 
juihlic men, but it w'as equally important that 
peoj)lo should have their private character sus¬ 
tained and should slander or 
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libol. He waa Dot Boggesting fot a momeDt 
that if he thought the Dundee Advertiser bad 
touched the Eeapondent in his private capacity 
he would have given the advice which he now 
gave. 

Mr. Gondie Sdndeman, K. G., and Mr. 
Gharles Lippe (Scottish liar) for the Appellants. 

The Lord Advocate (Mr. Monro, J\. G.) and 
Mr. James B. Baton (Scottish Bar) for the 
Respondent. 

B. D. 


KING’S BENCH DIVISION. Before thh 
Lord Ohiuf Justick, and .Irsnci’.s Sankkv and 
Low. The King v. Brighton Town Couitcil. 
2()th January 1916. ^ 

A Toicn Council ought to decide matters ac¬ 
cording to judicial principles. 

This was a rule taken out against the Borough 
of Brighton to shew cause why they should not 
hear and deterntine according to law an ajiplica- 
tion of the i)etitionprs for grant of licenses. 
The Town Council refused the license on the 
ground that there was already a local omnibus 
service, and that the streets of Brighton being 
narrow the grant of license to the petitioner 
w’ould be dangerous to the public. In refusing 
the i)etitioner’s application ^ however, the Town 
Council gave no reason. It was urged in sup¬ 
port of the rule that the Council had not con¬ 
sidered the application in a judicial manner. 
The Court made the rule absolute. The Lord 
Chief Justice in the course of his judgment 
said :— • 

The only question for the (-ourt was whether 
there was evidence to show’ that in refusing the 
licenses for omnibuses the Council had acted 
from bias or in an improper exercise of their 
discretion. It appeared that the C’ouncil had 
taken the advice of their chief constable upon 
the traffic ceffiditions, and had been guided by 
bis opinion, and the Court could not possibly 
say that they had been actuated by improper or 
immaterial considerations. As regards the 
omnibus licences, therefore, the rule must bo 
dischaiged. 

The case of the charabancs w’as somewhat 
different. Tho Watch Committee had recom¬ 
mended that licenses should be granted to Till- 
ing’s for charabancs, and the Council had re¬ 
fused Tilling’s application and had granted 
Kcences for extra charabancs to the local 
company. TltiiybidM^^^n^^^reason for. their 
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refusal, and in the circumatancea he felt that 
Tilling’s had made out a primd facie case, and 
it was for the Council to show that they had 
exerci.sed their discretion in a judicial manner. 
Further affidiivils had now been put in, and it 
did upi>ear that in refusing the charabanc 
licences the Council were showing their annoy¬ 
ance that Tilling’s persisled in sending theii" 
omnibusc.s from Hove into Biighfqn though 
lieenees for Brighton had been refused to them. 

The principle on which tbe Coiat acted in 
such a ease was laid down in Sharp v. Wakefield 
I (1891) A. C’., 170] and iteg. v. Bowman 
f(i8'.)8) 1 Q. B., 006] and U. v. London County 
Council [(1915) 2 K. B., at 4751. 

The Court should be very slow to interfere 
with the decisions of local authorities. It was 
the policy of Parliauient to leave (he decision of 
certain matters to those authorities, and the 
Court had always taken (he view that it could, 
not interfere v\itli a decision naiched by a local 
authority which had dealt with a case on its 
merits without considering mattei’s which were 
inadmissible, even though on the facts the Court 
.itself would have come to a different deh'riuina- 
tion. But it was the duty of the Court to inter- 
tVre .when it came to the conclusion that the 
loc.il authority had not prop(*rly exercised its 
di.scn>tion and had been influenced by extra¬ 
neous matters. It was purely a question of 
fact on the evidence. Here it seemed that on 
tho evidence the Council acted on extra-judicial 
considerations. He was sure that the Council 
had not intended to do anything wdiich was not 
according to law, hut it had strayed from the 
path marked out by law. So far as regarded 
the charabancs the rule must he made absolute. 

Mr. Montgomery, K. C., and Mr. Rowand 
Ilarker for the Town Council. 

Mr. Macmorrau, K. C., and Mr. Barrington^ 
Ward in support of the rule. 
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aBOlBlona DOR 9m% MporRM. 
iTbo impotikMit OMM tj bo fully rtportod hmaflar.) 

Criminal Revisional Jurisdiction. Before 
' Chiti’y and W'almsley, JJ. Miscella¬ 
neous A'O. 13 OK 1916. RAM PROSHAI) 
ROY r AND oils., Petitioners v. Q’HE 
EMPEROR. 18th February 1916. 

Crimmal Procedure Code, sec. 526—Transfer 
on the (/round of expression of strong opinion by 
Magistrate. 

The Sub-divisional Magistrate of Oopalgunj 
in the District of Sarau called upon some ol the 
Petitioners under sec. 144, Cr, P. C., to show 
cause why they should not bo ordered to abstain 
from interference with certain lands in dispute. 
On cause being shown the proceeding under 
sec. 144 wa.s discharged. Thereafter the police 
submitted a re|)ort stating that there was still 
a likelihood of a breach of the peace. On this 
the Sub-divisional Magistrate issued warrant 
of arrest against the 1‘etitioners and directed 
them to show cause why they should not be 
bound down under sec. 107, Cr. P. 0. The 
order of the Magistrate was as follows :— 

Whereas the police report of Barauli thana, 
dated 14th December 1915, taken in connec¬ 
tion with the sec. 144, case No. 106 constituted 
absolutely clear priniA facie evidence not only 
that a serious breach of j)eace occurred on 12th 
December 1915, during the pendency of sec. 
144 proceedings, but that there is every fear of 
a repetition of such a disturbance; and where¬ 
as tins likelihood is increased by the fact that 
in case No. 106 I was misled by a misapprehen¬ 
sion of the facts on 16th December 1915 to 
discharge a rule under sec. 144 against the 2nd 
party who have been sent up as accused in this 
SCO. 107 report; and whereas therc' have been 
three reports now under sec. 144 against these 
same parties who have already shown their dis¬ 
regard of the law by the riot of 12th Decem¬ 
ber 1915 when, as abundant evidence is tender¬ 
ed to prove, some crops were evidently cut and 
removed, and who have subsequently made pre¬ 
parations for fuither rioting and have threaten¬ 
ed the injured 1st party and whereas the fact 
that three of accused are servants of an in¬ 
fluential malik, and a fourth a cfiaukidari presi¬ 
dent makes the danger more imminent, and 
whereas T am thereforf^ clearly of opinion that the 
feared breach of the peace cannot be prevented 
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otherwise than by the immediate arrest of. the 
men of the 2nd party mentioned in the police 
report and whereas the connection of Mohom- 
med Ishaq (one of the Petitioners) with the 
dispute about which I expressed doubt in my 
order of I6th December 1915 is amply proved 
by the facts now brought forward. I call U]xjn 
you to show cause why you should not be ordered 
to execute a bond each to keep the peace for one 
year. 

The Retitiuners moved the High Court for a 
transfer of the case from the file of the Sub-' 
divisional Magistrate and obtained a rule. 

Their Dordships made the rule absolute. 

liabus Dasarathi Sanya! and Rajendro l*ro~ 
shad for the Petitioners. 

Rule made absolute. 

r 


('iviL ArPELL-VTK JuutSDJCTioN. Before .Jen¬ 
kins, C. J. and Holmwood, J. Appeals 
FROM APPELJi-ATE DECREES NOS. 2152 .AND 
2153 OK 1912. MOKHODA PROSAD 
BANDAPADHVA a.\d ors.. Defendants, 
Appellants v. BAIDVA NATH OIIOSH 

A.\D ORS., I’biintiffs, Respondents. JOth 

August 1915. 

Suit to set aside dec'rre on ground of fraud — 
Riyidiness of C(mrts to find fraud, commented 
on. 

This was an a)>|>eal preferred on the 26th of 
July 1912, against the d('croe of R. Ti. Datta, 
Es(j., District Judge of Zillah Bankura, dated 
the 25th March 1912, reversing the decree of 
Bahii Suradi Prosad Bakshi, Munsif, 3r(l 
(.’ourt, Bankura. dated the 29th June 1911. 

Jenkins, (’. J., in the course cf his judgment, 
in which Holmwood. .1. concurred, said— 

“ Appeal No. 21.52 is against a decision of the 
District. Judge of Bankura who differing from 
the Munsif has held that a previous rent decree 
in suit No. 7)63 of 1909 was procured by fraud 
and is therefore liable to be .set aside. 

“ Having considered the materials before ns, 
r imust confess that I am wholly at a loss to 
understand how the District .Judge could have 
come to the conclusion he has reached. He 
seems to have acted in the absence of evidence 
and in the absence of evidence to have found a 
case of fraud. I have had occasion before now 
to comment on the readiness of some of the lotver 
Courts to find fraud. It seems as if fraud only 
has to be suggested for some Courts to be 
irresistibly attractgdJ®i|« 3 '^^ the less, if 
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it involves the reversal of a decision of a Court 
of first instance. 

“ Here the marks of fraud alleged arc non¬ 
service of summons in rent suit No. 763 of 1909, 
amendment by the Court in the course of the 
trial of the plaint and evidence given in that 
suit which for some reason which I confess I 
do not iitiprf'ciate the learned District Judge in 
this case thought had been Unfaoperly ap])re- 
ciuted by the learned .Judges who had preceded 
him a»Hl was fa'se. 

“ The case only has to be stated to show how 
flimsy and unworthy of serious consideration 
are the* materials ujion w'hich this grave con- 
clusioti has been reached by the District .Judge. 
So far as the non-servfbc ,of summons is con¬ 
cerned the facts are t]ies(‘: the decree shows 
that all Defendants in that suit were present. 
As a matter of fact the first Defendant actually 
put in a written statement and attended the trial 
through his pleader. Eurtlier than that he made 
an application under Or. IX, r. 13, to have the 
decree- set aside. That was dcciderl against him 
by the Court of fir-st instance and on ap|K*a.l. 
Yet forsooth tlie Dtstrict .Judge s\ve(*|>8 all that 
aside as if it had never e.visted. In that a])- 
plication under Or. IX, tlie lifrst Defendant 
13aidya Nath flhose did not venture to suggest 
that he had not been served. It is just as well 
that he did not, seeing that he actually 
j)ut in a written statement. So his non¬ 
service goes. What evident^* then is there as 
to the non-servii'e of other Plaintiffs wlio.se 
presence has been asserted in the decree? It 
is the evidence of the same Haidya Nath Ghose. 
The other Defendants are the persons wdio could 
have sfxiken to and could have negatived service 
but they have refrained from coming into the 
witness-box. Yet these are the materials on 
which the learned Judge ventures to speak of the 
suppression of summons of the suit so far as all 
the Plaintiffs are concerned. It appears to me 
that there is no legal foundation in the evidence 
for this conclusion. As a matter of law' I hold 
that there is no fr.aud established as to the suit 
in its inception. 

“ How the learned District Judge could have 
suggested that an amendment made in open 
Court in the course of the trial w'as evidence of 
fraud I confess I do not know. It is sufficient 
to say that it clearly cannot he made a founda¬ 
tion of a charge of fraud. Nor can the learned 
Judge’s eppragiillgsyi^^^ evidence in the case 

he regarded «- »' • ^ 

aside the d^ree. . As to that T liimniiri * £ dii 


add to what was said by a Bench of which I 
was a member in the case of Nanda Kumar 
Ilowladar v. Ham Jiban Howladar (18 C. W. 
N. 681 : s. c. J. L. P. 41 Cal. 990). 

The decree of the lowi'r Appellate Court must 
be set aside and that of tlio Court of first 
instance restored w’ith costs throiig|;iout. 

liabu Bijoy Kumar BhnHnrharji for the Ap¬ 
pellants. 

Dabus Karunnmoy Bose and Vanchanan 
Ghose for the Kespondents. 

Appeal allowed. 


Civil Ari'KLLATK .JraismcTiox. Before Shar- 
KUDDiN and Ticlnon, ,J,J. Appeal from 
Appellate DECRia? No. 1967 of 1914. 
LADA DEOSARAN LALL and ors., 
Defendants, 1st I’artv Ajipellants ». 
B.\Ti:SVAR ^lANDUL, Plaintiff and the 
remaining Defendants, Respondents. ‘J3rd 
February 1916. 

Co-sharer landlord purchasing non-transfer- 
able occupaney holding — Effect. 

I’he appeal arises out of a suit for confirma¬ 
tion of posse.ssion and in the alternative for re¬ 
covery of possession of the land in suit, by decla¬ 
ration of Plaintiff’s title. 

The Plaintiff purchased the jirojierly, a por¬ 
tion of a non-transferable occupancy-holding, 
from the Defendants, ’ind parly, by a kobala-, 
dated 11th Se])teiril)er 1907. Tlie same pro- 
])erty was punliased by Defendant, 1st partjlff^ 
co-siiarer landlords, in execution of their own^4 
(le<.‘ree against Defendants, 2nd party in 1911 
and they took delivery of pos.se.s8ion and hence 
this suit. 

'J’he lower .Appellate Court decreed the suit. 
On ap|>eal, it was <‘ontended that the Full Bench 
decision in Dayamayi’s case, I. L. K, 42 Cal. 
172, w as ail authority for the proixjsition that a 
co-sharer landlord could question the validity of 
a transfer. 

Held, that a co-sharer landlord is in nh better 
position than a stranger and hence the transfer 
by a raiyat of his non-transferable holding is 
binding against hiin. 

Babu Hujendra Prosa(i for the Appellants. 

Babu Panchanan Ghose (for Bahu Harihar 
Prasad Smha) for Bespondents, 
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Civil Ai’Pullatk Jl-hisdiction. Before Nbw- 
BorLD, J. Appbal from Appisllate Dkcrke 
No. 12528 OF 1914. ASUTOSH PAL. 
Plaintiff, Appellant v. KHOUA BUKSH 
AND OHS., Defendants, Kespondents. 
Heard, 24th January. Judgment, 7tJj 
P’ebrgary 191G. 

Execution .sale —Uent decree—No uppiiealion 
hy judgment-debtor to set aside the sale — Pay¬ 
ment out of Court—Payment not certified — 
Sale confirmed. 


The appeal arose out of a suit for recovery of 
10 highas of land upon establishment of the 
Plaintiff’s title thereto. The Plaintiff purchas¬ 
ed the holding at a sale in execution of a rent 
decree obtained by Defendant No. 2 against 
Defendant No. 3. The Defendant No. 1 pur¬ 
chased the liolding from Defendant No. 3 
before the execution sale. The tirst (.'oiiil; gave 
the Plaintiff a decree. On ap})eal by Defend¬ 
ant No. 1 the lower A[ipcllate Court dismissed 
the suit. 


The tirst C’ourt recorded in the Order-sheet 
that the stalemieiit of (lie judgment-debtor (De¬ 
fendant No. 3 in the jirosent suit) that he did 
not dejTosit the money to have the sale set aside 
must be accepted. 

Held, that on that finding the executing 
Court was justified in refusing to set aside the 
sale and it had jurisdiction to come to such a 
finding. 

It was found by the lower Apiiellate Court that 
the decree in the* I'ent suit was satisfied by De¬ 
fendant No. 1 before the sale. The payment 
however was not certified to the Court before 
the date fixed for the confirmation of the sale. 
On that day the decree-holder (Defendant No. 2 
in the present suit) filed a petition for setting 
aside the sale on the allegation that the Defeml- 
ant No. 1 had satisfied the decree before its exc- 
cidion. The executing Court rejected that peti¬ 
tion and confirmed tlie sale. In. the present 
suit the first Court found that this payment of 
the decretal amount was made long after the 
sa’e. and held that the sale was valid. 

Held, where a person, a stranger to the pro¬ 
ceedings, purchases property bond fide at an 
auction sale held in execution of a decree, thes 
sale to him cannot he set a.side on the ground 
that the decree had already been satisfied out of 
Court at the time the sale"was held. 

Telappa v. Ham Chamlra (I. Ij. E. 21 Bom. 



Janukdliari Lai v. Gossain Lai (I. L. B. 37 
Cal. .107) distinguished. 

Jiabus Mahendra Nath Hay and Satcouripati 
Hoy for the Appellant. 

Mr. Zahid (Counsel) and Babu Jyotis Chan¬ 
dra Sarkar for the Kespondents. 

A. T. M. Appeal decreed. 


Civil Appellate Jurisdiction. Before N. R. 
Chatterjea, and Kiciiardson, JJ. Appeal 
FROM Appellate Decree No. 46C <?f 1914. 
KEYAZDDIN, Defendant No. 5 o. 
ASIIEAF ALl PAL and ors. (Plaintiffs) 
and SALLMUDDLV and ors. (Remain¬ 
ing Defendants), Respondents. Heard, 
11 th and I4th February. Judgment, 14th 
February 1916. 

Limitation Act {IX of 1908)', SLch. 1, Arts. 75, 
13:1 —Acceptance of part of overdue instalment 
— Waiver. 


The appeal arose out of a suit based on an 
instalment mortgage-bond. 'There was a stipu¬ 
lation in the bond that on default of two conse¬ 
cutive instalments, the whole of the insta'ments 
would become due. The Court of first instance 
found that the Plaintiffs accepted part of the 
instalments duo in 1305 and 1306 and that the 
full instalment for those years was never paid. 
On api)eal the learned District Judge held with 
reference to the endorsement of payment on 
the bond that the instalments due up to 1307 
had been fully paid. But the endorsement on 
the bond did not show that all the instalments 
for 1305 had been paid up. There was thus 
not a payment of the instalments up to 1300 
in full in 1307. 

Held, that as all the imstalments bec!ame 
due more than 12 years before the suit, the suit 
was barred. 

The accei)tance of a jiart of overdue instal¬ 
ments did not constitute waiver. 

Mohesh v. Prosanna (I. L. R, 80 Cal. 83) 
followed. 

Qnecre ; Whether the question of waiver 
which arises under Art. 76 is relevant in a case 
falling under Art. 132 of the First Schedule to 
the Limitation Act. 


Babu Bhudeh Chandra Roy for the Appellant. 

Babu Sarat CKandra Dm .the Respon¬ 
dents. 

Appeal decreed. 
M 
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[Appeal from Allahabad.] 
ViscooNT Haldanb. 

Lord Paruoor. 

Lord Wbenbury. 

Sir John Edge. 

Mb. Ameer Ali. 

1915, 

14, December. 

Ctva Proeedwe Code (Act JIV of 1888), sec. 58S 
—Decree for redemption against mort^ 
gagee with possession in first Court reversed on 
appeal---Mortgagee's application to first Court for 
recovery of mesne profits ;or period of dispossess 
sion in execution of first Court's decne—Jurisdic* 
tion—Remedy when fitrisdiction vu'ongty exercised 
hy appe d or revis on. 

Where the Plaintiffs in a suit for re- 
dempiion of a mortgatje with possession 
having obtained a decree in the Court of 
a Subordinate Judge recovered possession 
in July 1878, but the High Court on appeal 
varied that decree by directing the Plain- 
tiffs to pay a further sum of Us. U,000 but 
on their failure to do so, the morlyagcc re¬ 
covered possession in .ipril and then 
applied to the Subordinate Judge for an 
order for rnesne profits for the period he 
was out of possession, and obtained a deci e« 
for Oi sum of over Its. 5,000, and in execu¬ 
tion of that decree, the Plaintiffs’ equity 
of redemption was sold and purchased by 
the decree-holder, and an appliealion under 
see. 311 of the Civil Procedure Code of 
1882 to set aside the sale failed. 

Held, in a second suit for redemption 
brought by an assignee of the mortgagors, 
that the Subordinate Judge had jurisdic¬ 
tion to make the decree for mesne profits by 
way of restitution, and if he exercised that 
jurisdiction wrongly the persons aggrieved 
had their remedy, under the Code of Civil 
Procedure, either hy appeal to the High 
Court or by an appHcaUon for revision, 
and the present action was wholly mis, 
conceived. 

The. facts of the case .'will apf>ear sail- 


cient?j from their Lordships’ judgment. 
The main question raised was whether the 
Court of the Subordinate Judge had juris¬ 
diction to pass a decree dated *the 31 st 
March 18si for mesne i>rojits upon the ap- 
jdicatiun of the mortgagees against whom 
in a suit hy some of the mortgagors for 
redemption a decree for possessLorf had 
been made by that Court and executed but 
was on appeal reversed ]>y the High Court 
with the result that tin* mortgagees were 
re.stored to po.s^session. I'});' decree <jf the 
High Court had directed the Plaintiffs to 
pay a sum of Jls. S.doG-l'i-l 1 ov(‘r and 
above what they had paid in accordance 
with llie decre(! of the Subordinate Judge. 

Tt did not howpvc'r contain any provision 
directing forec'osure in the , event of 
the Plaintiffs’ failure to i)ay this amount. 
The lUaintiffs liaving failed to pay this 
amount, the mortgagees recovc'red posses¬ 
sion on 1st Ajiril J880, liaving been out of 
possession from P2th .funo 1878, the date 
o’j which the I’laintilVs liad taken pos.ses- 
siou in execution of the Subordinate 
.lodge’s decree. 

Pndcr the mortgage-deed the mort¬ 
gagees were entitled to take the nnits and 
firolils in lieu of interest. 

L'j)on this ])art of the case, the High 
Court (Stanley, (' .J., and Baiicrjee, J.) 
observed as follows ;. 

" This contention is based on the argu¬ 
ment that the decree of the High Court 
varying that of the Court below did not 
direct the award of usual fU'ofits . 

In our opinion the reversal by an Ap¬ 
pel lal (5 (.’ourt contains, by necesBary impli¬ 
cation, a direc*ti<»n to the Court below, to 
cause restitution to be diade of alf %e 
benelits of which the BucceBsful |>arty in 
the aijpeal was deprived. Ey^^he enforce¬ 
ment of the erroneous the Court 

of first instance . . . The absence of » 

s^cific direction High 

.Court for ^ 


Pandit Pabbhu 
Dtal, Appellant, 

• V. 

Kalyan Das and 
ors., Respondents. 
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rANinr I’aiiiijh: J)val v. Kalyan Das. 

(Ic‘i)rivc* the Court, whieh made the order 
of 31st March 18H1, of its jurisdiction to 
invard mesne profits. It is clear that the. 
Court wJiich couhl enforce tlie liahilitv of 
the defeated I’laintifi's to make restitution 
was the Court of first instince.’ That 
Cotirt had jurisdiction not oidy to restore 
to the mortj^agci' tlic j)ossession which h‘ 
had lost, hut all other benefits of Mhich 
he had been deprived . . . 'I'he only 

Court which would determine the (lucstion 
tlnis raised, and had jurisdiction to decide 
that (juestion was the Court of the Suhor- 
dinat(' .Indjie. It had jurisdictioji to 
decid(‘ whether mesne profits should or 
should not he awarded. \N’hethcr its deci¬ 
sion wascrn rect or erroneous is immat(Tial, 
as the Court had jurisdiction to decide 
rif^hlly and to decide wruiiffly. Even if it 
he assumed tJiat it erred in awardin'^ 
mesne ]irofits. it cannot la* said that it 
acted without jurisdudion. Dr. Satish 
Chandra Danerjee, the learned advocati* for 
the Appellant, stremaaisly ivlied on thr 
ruling of their Lordships of the l’ri\y 
Council in KnJkd Siiiijh v. iUnasrdm (f). 
There a Court had made a decree for pos- 
s('ssiou hut not for mesia^ profits. The 
Court executing the decree, in spite of the 
absence of a flircctioji in the (hcree it-self 
as to payment of mesne profits awanU'd 
such properly to the decree-hohler and sold 
tlie judgment-debtor's properly for the 
realisation thereof. It was Jield that the 
order of the Court executing the decree for 
the award of mesne profits was without 
jurisdiction. This i.s not the case here. 
.\s W e have pointed out above, the Court of 
first instance was coinjwtent to determine 
the question of restitution." 

Nir Krlc liichinis, K.C., and Mr. Knt- 
i/'orthy Brotcn for the Appellant, submit¬ 
ted that the decree w.hich awarded mesne. 

(1) L. R. n I. A. 88.70 : I, c, T. L, B. 33 C»l. 

484 ( 1804 ). 


profits was made without jurisdiction, it 
was a nullity—and that the sale of the 
pi-op('ity in di.s])ute to realize the amount »>£ 
the mesne profits, was nidi and void. 
Kefeience was made to secs, -Jli and 
of the Code of Civil Procedure, (1877). 
luilht Siiiyh V. P(ir(ii>r(nn (1). 

In any ease the Appellant was entitled 
t ‘ reih'eni the shares of the daughters of 
Zalnir .\hined, which were not all'ccled by 
(he previous litigation, as they w<*re jiot 
parlies to it. 

Mr. L. ])<‘(lriiijLlicr, K.C., and Mr. 
lihiuiirniKliif Difhc, ('(/fin.vcl for the Kes- 
pondent, were not heard. 

'riicir LoHDsnins' .Ii D(i.\iiv\ r was deli¬ 
vered by 

-Mu. A.mkkk Aiii. 'I’he facts on which 
the (wo suit.s that have given rise to tlie 
j)rescnl appeals were bnuight in tin* Court 
of lh(‘ Subonlinate .ludge oT Aligarh, arc 
fully set out in the jiidgjncnl of th' High 
Court of .Mlahabad. It is sufficient, thc'ro- 
fore, to state .'-hortly the circumstances 
which form the basis of the Appellant 
I’arbhn Ityal's claim. He* was the Plain¬ 
tiff in one of (he a<*ti«jns (’24 of IDOfi) which 
was a suit for the redemjdion of a mort¬ 
gage, whilst in the other (173 of P.)UG> ho 
was joined as a l)<‘l'cnadnl. lioth suits, 
however, related to a village calk'd fiodha. 
mai. .\ half share of this property, in the 
nomenclature in vogue in this part of the 
country described as a lO-biswas share, 
hi'longcd originally to one Jtam Hakbsh. 
In the year J8fi8, Ham l^akhsh executed 
a usufructuary mortgage in res|)ect of this 
share for a term of eleven and a half years 
in favour of one Debi Das since deceased. 

It may be noted here that just as Ifi annas 
constitute the integral unit in Bengal and 
other ])laces, 20 biswas form the unit in, 

(I) L. R. 33 I. A. <8 70: ■. o. 1.1. R. 82 Cal 
484 (•8»4). 
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most ])arts of India; ‘iO Inswansis 

going to a bjswa. Th(^ niortgago-dcod in 
favour of Didu Pas provitb'd (hat the mort¬ 
gagee should I’emain in iindii'liiiPed pos¬ 
session of the mortgaged pro[)erty ami take 
the rents and |>ronis in lieu of interest. 
The prinei])al money secured hy tlu* n\ort- 
gag(' was never |•e()aid and Dehi Das eon- 
tinned to hold the share after the expira¬ 
tion of (h(^ term lor repayment. T?i (lie 
meantime, Ham Pukhsh was desding with 
th(‘ (apiitv of redenijdion; in lie 

assigned his right'*in,7 hiswas of his 10 
hiswas to (he minor sons of a [lerson nami'd 
Zahur Ahmed; a little later he, sold to 
Zaliiir Ahmed himself -J hi.swas 10 
hiswansis,^and suhse<juen( (hereto the re¬ 
maining fraction left in his hands to the 
mortgagee Dehi Das. The oiitstunding 
e<jnity of redetnption in respect of 0 hiswas 
10 hiswansis thus vested in Zaluir .Mimed 
and his sons. Zahitr Ahmed died sliortly 
after, leaving .as his heirs besides his .sons 
several daughters and two widows. Jlis 
estate, including the right to redeem the 
mortgage to Dehi D.is, accor<lingly devolv¬ 
ed on his heirs. In 1877 his sons under 
the guardianshi|> of their mother hrouglit 
a suit for redem])tion against Dehi Das; 
and in Mav 1878 thev obtained a decree 
for jHjsfiession on ]>ayment to the mort¬ 
gagee of a fi)>ccified sum. This moiu'v ap¬ 
pears to liave been jtaid into Court, and 
the Plaintiffs obtained jio.ssession of the 
proxierty in J uly 1878. The decree of the 
Court of first instance was, however, 
varied on appeal hy the High (’onrt, whicli 
directed payment hy the Plaintiffs of a 
further sum of Rs. 9,000. This they 
failed to do and the mortgagee was restor¬ 
ed to possession by an order of the Court 
in April 1880. ' Debi Das then applied to 
the Court for an order for mesne profits 
for the period during which he u as out of 
t>oa»PHaion'l''Wfil Ih he snccecd- 
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od in obtaining a d('cree for a sum of over 
Rs. ijjOOP. In execution of this decretal 
order he eaii.'' 0 d the oiil.standing eipiity 
of redeniption to be Jitlached and .sold, and 
at the, auction sale piirchasc'd the «amft 
himself. After his purchase as afoiesaid 
he purported to deal with the pro]) 0 -rty as 
ah.solute owner; hi* mortgaged the pio- 
peitv to one Sugar Mai who obtained a 
decree on his nioitgagi*. and in execution 
of that decree the Mefendants in suit 17.1 
o*' l‘.)(}(5 purchased the share in (|ues(i.)ii 
in lsh7. Ill suit 17.‘1 of llKKl, which lies 
given rise to Appeal 70 , tin* heirs of Di'hi 
Das are the IMaintitls, and they seek to 
redeem tin* projierfv on the ground that 
although Dehi Das after his purchase in 
SI became the ah.solute owner, the De- 
idants liad in the auction sale held in 
, ...i)7 only acquired his mortgagee right. 

The .sons of Zalmr Ahmed on the other 
hand eontinned to deal with their right to 
till* eipiity of redemption as still subsisting 
in t^hem ; and, hy (wo deeds of sale, as'iigu- 
ed to Parhhn Dyal, the Appe'lant, a 5 
hiswas share of the pioperty. Parhliu 
Dyal, after failing in one suit in 1905 on 
(he ground of non-joinder of parties, 
brought in 1900 tin* present action to re- 
dei'in the mortgage exi'cnted hv Ram 
Rakhsh in PS0;{ and for ancillary r(*lie|s. 
He conlended in (he Courts below, as has 
been contended before this Roard on his 
behalf, that the (i(*cn*e for mesne profits 
and all the proceedings thereunder, cul¬ 
minating in the sale .-it which Dehi Das 
jmrported to purchase the equity of re¬ 
demption, were made without jurisdiction 
and conveyed no title to the purchaser; 
and as they wen* mere “miMties ” the 
right of his assignors was unaHected, and 
by virtue of the assigmdent to him he is 
entitled to redeem. . , 

Both C’ourts have.pyi^’Hidfd hfe conten¬ 
tions and dismissed , Thejr Lord- 
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Pandit Parbht: J)yal r. Kalyan Das. 

shipK fully concur in the reasons given hy 
the High C\)urt for (lisixllowjng the Plain- 
tiff’s elnitn. As the learned Judges jxhiit 
out, the Court which awardej the inosne 
])rofits had full juried id ion in that behalf; 
if it exercised the* juri.sdiction wrongly, 
the persons aggrieved had their reme<ly 
under the provisions of the Indian Code of 
(Uvil Pnx!ednrc, either by appeal to tlu* 
High Court or by an application for revi¬ 
sion. Objection was iti fact taken under 
see. 811 of the Civil Procedure Code 
to the sale for mesne profits, which uas 
disallowed, and there was no appeal from 
that order. The present action, in their 
Lordships’ opinion, is wliolly utiscon- 
ceivod. It was further urged on Appel¬ 
lant’s behalf that he was at any rate en¬ 
titled to reileon) thi* share of Zahur 
Ahmed’s daughters who were no parties 
to the suit of their brothers or to tlje .sub¬ 
sequent })roceedings held therein. The r 
Jjordships are not satisfied that any right 
was in fact conveyed to Parbhu Dyal by 
those ladie.s, or that if any right was con¬ 
veyed as alleged what it.s extent was. 

The apjxeal will be dismiss'd with costs 
to be paid by tlie Appidlant, Parbhu Dyal, 
to the Respondents v\ho are represented 
ar the hearing. 

It is admitted that this judgment will 
govern ajxpeal 75, which arises out of 
suit 178 of 1900 broiiglit by the heir.s of 
Debi Das. This ajxpeul will also be dis¬ 
missed. 

And their liordships will humbly advis(‘ 
His Majesty accordingly. 

Solicitor : Mr. Dourjlas Grant for the 
Appellant. 

Solicitors ; Mcnhts. Barroii', Rogers and 
Ncvill for the Resfxondents. 

B. D. Appeal dismissed u'ith costs. 

t 


[FULL BENOH BBFEBENOE] 

IN 

Appeal from Appellate Deorbb 
No. 577 OF 1909. 

Sanderson, C. J.] Jnanada Sundadi 
W ooDROFFE, J. Chowdhuuaki, Plaintiff, 
Mookerjee, j. Appellant, 

Holm WOOD, J. • v. 

D.Cuattbrjee, J. Adu Sheik and ors., 

1910, Defendants, Itespon- 

7, February. J dents. 

Bengal len'incg Act (F/// of 1885), tee. 109A — 
Ikde on of Special Jarlge On appeal from order 
of Settlement Officer in proceeding under eee, 105 
allowing enhanced rent on bat $ of exoeei n'ea, if 
open to aeeond appeal to High Court—Finding of 
fact baaed on erroneoua interpretation of contract. 

In a proceeding under .vcc. ^.Oli of the 
lienyal Tenancij .let the landlords’ e-ase 
was that the area in the oeeitpafion of the 
Itnanl as found on nieasivement in the 
settlement proceedings under ('hap. X of 
the Bengal Temincy Act by the revenue 
authorities e.reeeded the arei mentioned 
in Ihe kabuliyat icherein it was stipulated 
that the landlord could have the land 
measured within the term and if ihe area 
or the ehts.sifirnlion was found to be wrong 
the leuanl would be bound to pay addi¬ 
tional rent or be entitled to a reduction as 
the case might be. The landlord claimed 
assessment of rent on the difference 
beiwern these two areas and prayed for a 
fair and equitable rent being settled for all 
the lands m, the holding. The tenant 
denied that he was in possession of excess 
lands. The Settlement Officer found that 
the tenant was in oceupalion of excess area 
and he assessed fair rent on this basis. In 
appeal the Special Judge held in substance 
that the tenant was not in occupation of 
e.vc€ss lands because he must be deemed 
under his contract to be in occupation of 
the area mentioned therein. Against this 
decision of the Special Judge the landJord 
preferred onii000^tfeti^ Court. 



WEEKLY NOTES. 


429 


/OL. XX.] THE CALCUTTA 

Jnanada Sundari Chowdiiuuani V . Adu 

Held— That when in a proceeding under 
sec. 105 of the Bengal Tenancy Act the 
Settlement Officer is ashed to increase the 
rent under suh-sec. (4) in accordance with 
the rules laid down in see. 52 and the claim 
is refused on appeal to the Sjieciil Judge 
on the ground that the land of the tenant 
is not proved to be in e.eecss of the area for 
which rent has been previously paid a 
second appeal to the High dourt is not 
barred by see. 100.\ of the Bengal Tenancy 
Act’ 

That in the presell ease a second appeal 
lay to the High Court dnd .should also suc¬ 
ceed on the merits, inasmuch, as the find¬ 
ing of the Special Judge involved an error 
of law. 

This reffirence arose out of an appeal 
from a decision of H. Walms'ey, Esq., 
Special Judge of Mymensiiigh, dated the 
14th July modifying a decision of 

Bsihu Beni Mudhah (.'hatlerjc?, Settlement 
Officer of ]\rymen.singh, dated (he 1-lih Feh- 
niiry 1900. 

The order of ref<uH‘nce af.d 

CoXK, JJ.) was as fol'.ows :— 

The.‘--o u])]>oals arise out of prtKvee ling.s 
for the settlement of a fair and equitable 
rent, and the subslantial question in con¬ 
troversy between the parties is whetlier 
the landlord is entitled to rent for the 
whole area ascertained by measure¬ 
ment to be within the tonanis’ hold¬ 
ings at the rates mentioned in the 
kabuliyais which were executed by the 
tenants for these holdings before the pass¬ 
ing of the Tenancy Act. One kahuliyat 
has been translated and laid before us as 
a sample of their ternis. This was exe¬ 
cuted by the tenant in respect of six annas 
odd “ described in the schedule ” and the 
tenant promised to pay lls. 29 odd as rent 
for the said lands “ according to the des- 
erjiption and rates given below'.” The 
Bohe4d.«*>Wte^ boundaries and 


SUFJK. 


cljwsification of each plot, and ended in an 
abstract showing (/) the total area of each 
class of land, (ii) the rate of rent per area 
of that class, and (Hi) the total rent payable 
for Ihe area in each class. Ibw’as stipu¬ 
lated in the kahuliyat that the landlord 
could have the land rueasured within the 
t(*rm, and if the area or the classification 
was found to be wrong, the tenant would 
be bound to pay arlditional real or be en- 
tith'd to a reduction (d‘ real, as the case 
might be. 

The Settlement Oflicer held that those 
stipulations in the kabuliyais regarding the 
payment of rent according to the result of 
a further measurement were valid and 
decided the jHUiit in controversy in favour 
of the Plaintiff. The learned District 
J udge has reversed the Settlement Officer’s 
decision on that point and the Plaintiff 
a]q>eals. 

Jt appears to ns that the Settlement 
Officer’s decision is in accordance with tho 
piiuciples laid down ir» Rajkumar Protap 
Sahay v. Bam Lai Singh (4) and Akhar 
Ali Mian v. Hira Bibi (5), with 
which, on this ]X)int, we arc in agre<5- 
nient. On the merits, theiad'oro, we think 
that the appeal should succeed. 

A preliiniiiary objtrtion. liowever, has 
been taken thati no appeal lies on the 
ground that (he decision of the District 
Judge is a decision .settling a rent within 
the meaning of sec. 1()9A of the Tenancy 
Act. It was held in .Akbar Ali Mian 
Hira Bibi (5), cited above, that in 
cases of this nature an appeal lay. 
The <piestion. how’ever, was not disensaed 
and the decision proceeded on the principle 
of stare decisis, the rhlings followed bein.g 
Mathura Mohan Lahiri v, Uma Sundari 
Debi (J) and Rajkumar ProUp Sahay r. 


(8) I. L. it.^':C»ui4a8$t 
(4) »at.J. int 091)1$. 
(6) l« a 
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Itam Lai Singh (i), quoted above. The 
latter niliiif? is elearly in ])oint. TheJaets 
were almost exactly the .same as thf).se of 
tin* case now hefoie us. The decision of 
Mathura Mahan Lahiri v. I'nia Svndari 
Ih’hi 13), was under (he unamended Ac(. 
hut the jirinciph* on wliich it proceeded 
seeni.s to us to he (he .same. Tnder tla* 
Act as it then stood an appeal lay to this 
(’ourl from the decision of a Special dud^e 
“ in any case under sc'c. lOt).’’ S('c. I Oh 

dealt with disputes over the correctness of 
an entry in tlie record-f)f-rijihts (not Ix'in*; 
an entry of a rent svHtled). ('onse<pi('nt!y 
dis])utes ovt“r an entry of a rent settled did 
not come within see. loh, and so could uol 
he the sulqect of an ai)peal to this Court. 
It was held, however, in the case cited 
that when, in ])roceedin{’s takc'n on the ap¬ 
plication of a landlord for tlu' settlement 
of rent, the liability of the tenants to pay 
rent oii account of any allef^ed e.xcress area 
was decided, an appeal lay to this Court. 

On the otlier hand the opposite \iew was 
taken in liann'sirar Singh v. lihoom’s'tnir 
Jha (0) and Cl rani v. Ham Ucl ha Hhugat 
flO), that in ca.ses of this nalur<‘ Jio sec(»nd 
a])peal lay. A reference to tlie papers of 
the last-mentioned ca.se shows that in it 
increased rent was claimed c)n tlu* ground 
of an increase of ansi. In our opinion 
these two cases <‘armot he reconciled Mith 
the other cases mentioned ahove, and 
the ])oint can only he settled by a Full 
liench. 

\V(' would formulate the point as 
follows; ‘'When in a. proceeding under 
sec. Iho'of the. liengal Tenancy Act, the 
Hettlemeiit Oflieer is a,.sked to increase the 
renl.undi'r suh-sec. (I) in accordance with 
the rules laid down in sec. 5’i, and the claim 
is refused, on ap|)eal to the Special Judge. 

t8t I. L. H. 25 <3»t. 84 (18«7J. 

(4) 5 C. t. J. 688 (1807 . 

(P) i C. L. J. t85 (lP06)i, 

(10; 14 C. L. J. no (IPIO). 
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on the ground that the land of the tenant 
is not proved to he in exc('ss of the area 
for which ri'nt has been |)rcviou.“ly ])aid, is 
a sc(;ond appeal harred hy sec. 100A of the 
.\cf.>" 

\V(' make this reference in .Xppc'.al 
No. ^)11. The other analogous appeals 
will remain pending till (his is disposed of. 
1'lu' rules granted in tiu'se cases an* dis¬ 
charged as no pt)ssihle (piestion of juris¬ 
diction arises. 

Habu DwarUa Nalh (’hakravarli (with 
llabus Chandra f\apt(f‘ (ihosh, (lirija Pro- 
ftanna Hag (’hoirdhini and T^’illanla 
(Ihash) for the .\pj)('llant. 

If under .sec. lOo of the Tlcngal Tenancy 
.'Vet (he Settleiiu'ut OlVicer (^*cides any 
matter which may come uiuh-r s(‘c. KJo.-V 
or 10(5 tlu* decision is open to appeal to 
the Special Judge. The ^U'ovi.so to sec. 
100.\ shows that although tlu* apju'al is 
against a tinal d<‘cive settling rent the High 
('(Milt may alter aiiv of the particulars. 
In that ca.se this Court shall settle fair 
rent again. 'J'hen the particulars arc 
mait(*r.s coming under sec. lOo.V or 11X5. 

In the present ease the landlord .says 
(hat the (etiant is in posse.ssion of more 
lands than he is paying rent for. The 
tenant says no. Thus the issue arises 
which can he decided under sec. lO^A or 

ion. 

f!^VMUUtsox, C. .7.—^'our contention is 
(hat the dc'cision against which this a)>- 
peal is, is not'a deci.sion .setting rent.] 

Yes. 

[HoLMWoon, J.—Does the issue raised 
come under sec. lO.'J.X*/] 

The question was raised and the Settlo- 
nient Officer apptirently exercised jurisdic¬ 
tion under sec. ]()5A. 

[Mf)OKERJF.R, .7,—.It might come under 

cl. («),] 

[SAxnteRSON, C. J.—The Settlement 
Otfi(‘er was dK'idirjj^j^jgiiil^^ then^ 
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was in each holding and not the question 
of liability to pay rent.] 

[Mookkkjkk, ,I.—The tenant said that 
he ^^as liable to |ny rent foi- a certain area, 
if he had more land in liis possession he 
was not liable to pay rent for the addi¬ 
tional area. 'The landloi’d tunn'd round 
and said y<ni are liable (o pay rent not 
only for the area admitted hy \on but also 
for the area which you are b)iind to possess 
in addition to that. So (lie <|uestion was : 
Is there any land in the po-isession of the 
teiiant which is not liable for rent as 
alleged. | • ^ 

Jh'ferred to JldjliUiiinr I'mlop Stihan v. 
I{(nn Lai Sin(fh (I), Akbar Mi Mian 
V. Ilira llibi (5> and rrillicr CUaml 
Lai Clioufljiurji \. Hasnral .1// (li. 
The case in Uajkumar J^rotajt Sahaij v. 
Jknn Lai Sint/h (1) was :ij)[>rove(l in Prilhrc 
('hand Ijal Chondhury v. Hasiral Mi (H 
which was a I’ull Hench decision. 

So lh(* <|uestion is oiu* which has hem 
con.siilered nut only by division Benches 
but by a T’ull Bench of tliis Court. 

Habu Vpendra Lai Hoy fwitb Mnniavi 
Kuruddin Ahmed) as atnicun curiar. 

Sub-sec. (-i) of sec. J(H)A allows an ap- 
]»eal to the Jligh Court from the decision 
of the. S])ecial Judge subject to the pro¬ 
visions of Chap. .\LI1 of the Codi' of Civil 
I’rocedure. of bsHd corres]M)nding to sec. 
100 of the present (’ode. The Special 
.Judge has f«)und as a fact that the tenant 
was not in occupation (»f any>*xcess arc'i. 
So the ]U’esent appeal is barre<l. The 
right of ai>peal is given subject to .sec. 100, 
C. B. C. 

[^Mookkiukk, .—O’hat di)es not touch 
the question of the coin])etence of the ap- 
})eal. It only provides that such grounds 

(1) L L. R. S7 Cal. 10: a. 0. IS 0. W. N. 1140 
(1909). 

(4) 6 C. L. J. 538 (1907). 

(6) iS C. L. J. 188 (1918). 
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can be taken as can be taken in a second 
api)eal.] 

I want to .show that no appeal lay and 
therefore, the quc'stion does not arise. 

[iNlooiviiH.Ji'a':, d.—In that case in (*very 
se.coJid app(>al the vakil for the Besporitftmt 
can say there is no |)oint of law and there¬ 
fore no appeal lies and saying this he may 
begin and slmw that there is no point of 
law.] 

'J'he di Dfi.MKXT OF 'inn Cot ht was as 
follows 

Sa\i>j;hson, C. .1.—I'h.e (piestion which 
was referred to this Court relates to a pre¬ 
liminary p(»int as to whether then' was a. 
secijnd appeal, under the circumstances of 
this case, and it is stilted at page ‘2 of tho 
p;iper-book before me iis follows : “ When 
in ii procei'ding under sec, lOo of the 
Jiengal Tenancy .Vet, tlu' Settlement (.Jlliccr 
is asdved to increjise the rent under sub- 
.sec. (-/> in accordanci' with the rules laid 
down in sc'c. o-J, and the cliiini is refused, 
on appeiil to the Spi‘<dal .ludge, on the 
ground that the land of the tenant is not 
pmved to be in excess of the iirea for which 
rent has lu*en previously p;iid, is :i .second 
appCiil barred by sec. I()'d.\ of the Act. ' 

The Settlement Ol'lici'i' IkkI decidi'd that 
the leiiiints were in |)osses.sion of land 
which was in exee.ss of the iiren meiitioneil 
in tlu* teniincy agreement. 'I'he tenancy 
agrt'emeiit provided tlait the landlord could 
have the land measured within the term, 
and it the iirea or the classification was 
found to be wrong, tlie tenant would be 
bound to ])iy additional rent or bo entitled 
to a reduction of rent, as the case might 
be. 'rhe Settlement (Ifficer held that by 
re.ason of that provision it was Ojien to the. 
landloj'd to hiive the matter of the area 
eiiqu ired into. He, therefore, piTKiceded to 
enquire into it, and I Im'c already 
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said, that the tenants were in fact in pes- 
aession of excess land. 

The tenants thereupon appealed to the 
Special Judge, who reversed the decision 
of the Settlement Officer upon the ques¬ 
tion as to whether the tenants were in ]'os- 
scssion of excess land. He then proceeded 
to deal w'ith the rates of rent with regard 
to the lands w'hieh were speeilied in the 
tenancy agreement. IJis judgment is to 
be found at p.ages 2G and *27 of the pap'er- 
hook of Apf)eal Ko. 2915 of 3tMj8. I need 
not read it. lie begins his judgment, with 
regard to the first finding in this wav, 
“ Next comes the question of whether the 
tenants have been found to f>e in poases>.ioji 
of any excess land ” ; and, bis conclusion 
is that " for these reasons I hold that the 
Settlement Officer was wrong in finding 
that the tenants or many of them, are in 
possession of excess laud. Then at jaige 
27 he proceeds to deal with the qiieotion of 
rent. Now’, the decision of tin’s question 
depends upon a few s('cti<ins of the Bengal 
Tenancy Act which J propose to road. 'J he 
first section to which 1 need draw atten¬ 
tion is sec. 52. 1 do not intend to read 

hut merely mention it, fur the jnirpose of 
showing that I have not forgotten it. See. 
305, .sub-sec. (J), provides that " when, in 
any case in which a settlement td’ land- 
n'veniie is not being n>ade or is not about 
to be made, either the landlord or tli i 
tenant applies, within two months from 
the date of the certificate of the find 
publication of the record-of-rights under 
sec. 103A, sub-sec. (2), for a settlement of 
rent, the Revenue Officer shall settle a 
fair and e(|nitahle rent in respect of the 
land held by the tenant.” Then sec. ltJ5.\ 
provides, “ where in any proceedings for 
th(i settlement of rents under this part, any 
of the following issues arise :—(a) whether 
the land, is, or is not, liable to the pay¬ 
ment of rent, . . .. 
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. . . . the Revenue Officer shall try 

and decide such issue and settle the rent 
under sec. 105 accordingly.” Then sec. 
l()9A, sub-sec. (3), provides, “ subject to 
the provisions of Chap. XLIl of the Code 
of Civil Procedure, an apf)eal shall lie to 
the High Court, fn)m the decision' of a 
Special .Indge in any case under this sec¬ 
tion fnot being a decision sett’ing a rent) 
as if h(! were a Court subordinate to the 
High Court within tin* meaning of the 
first section of that Cljapter: Provided 
that, if in a .second a^>peal the High Court 
alters the decisiourof the Sf)ecial Judge in 
I'pspect of any of the partieulars with refer¬ 
ence to vvliicli the rent of any tenure or 
holding has been settled, tJie Court may 
settle, a new rent for the temire or hold¬ 
ing ” and so on. 

Now, in my judgment, sec. J09A cleai’ly 
conti'uiplates an appeal f*oin the Special 
Judge to the. High- Court, with reference 
to the [larticulars in rcsjxjct of which the 
decision which settles the rent is given. 
It was argued by the learned Vakil who 
apjieared for tlie Appellant that the matter 
upon which the judgment was given in this 
case was a jiarticular ” with reference to 
wliicli till! rent of any tenure or holding 
has been .seltled,” or to put in the nega- 
ti\(! way, it was *' not merely a decision 
settling a rent.” I agree with his conten¬ 
tion. T can quite see that a matter such 
as this between the landlord an-d tenant 
may be a matti^ of great importance which 
may involve not only a question of fact 
hut a question of law, as it seemed to me 
the question in this case did involve a 
tion of fact as well as of law. 
all, it was alleged that under the terit^of 
the agreemiBnt the landlord was entitled to 
go beyond the area which was specified in 
the agreement, and w’as entitled to have 
the area of the land re-measured and settled 
which was clearly a ohejatim.^, laW; and. 
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it also involved the question of fact whether 
the area contended for by the landlord was 
the right one or that contended for by the 
tenant was the right one. 

For these reasons T come to (he con¬ 
clusion that that part of the judgment of 
the Special Judge in W'hich he overruled 
the judgment of the Settlem('nt Officer was 

not merely a decision v\hich scdlled the 
rent." Therefore, there was an appeal 
fron) (h<‘ decision of IJje Special Judge, to 
the High Court. The conclusioii at which 
1 ha*ve arrived u|)on a con.sideration of these 
sections is supporteAby the decisions whicli 
were cited on behalf of the Appellant. It 
is only necessarN for me to say. therefore, 
(hat the answer whi<'h, in mv opinion, 
ought to he given to the cpiestion that has 
been referred is that the appeal in this 
case is not barred by sec. UH),\ of the 
.-\ct. 

I, therefore, think that the appeal ought 
to he enterlaiiK'd, and having lieen enter¬ 
tained it ought to h(“ allowed, and tlie 
decision ol the Settlement OftiesM- i‘(vtore<l, 
with costs both of this Reference and in 
the Division Bench hearing-fee, one gold 
rnohnr for each hearing. 

WooDROFFK, J.—I agree that the ques¬ 
tion referred to us should be answered in 
the negative and therefore an a[)peal lies. 
On the merits also, as is state<l in the 
referring order, 1 think the appeal should 
succeed. 

Mookerjee, J. —The question referred 
for decision by this Full Bench has been 
framed in the following terms :—“ When, 
in a proceeding under sec. 105 of the 
Bengal Tenancy Act, tlie Settlement 
Officer is asked to increase the rent under 
sub-sec. (4) in accordance with the rules 
laid down in sec. 52, and the’claim is re¬ 
fused, on appeal to the Special Judge, on 
the ground that the land of the tenant is 
not proved' to be in excess of the area for 
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which rent has been previously paid, is a 
second apj>eal barred by sec. lOtlA of the 
Act. ’ ’ In my opinion, this question should 
be answered in the Uf'gative, on a true in¬ 
terpretation of siih-s(‘c. .{ of see. lOttA of 
the Bengal 'I'eruincy .\et. 'riiai sub-sec¬ 
tion provides tliat., ‘‘ subject to the provi¬ 
sions of f’hap. XLTT, of the Code of Civil 
Procedure* of 1882, an ap|it\al shall lie to 
the High Court from the decision of a 
.Speeial .Judge in any case under this sec¬ 
tion (not being a dc'cision settling a rent) 
as if he were a Court subordinate to the 
High C^)urt within the meaning of the 
first section of that Chapter." In the case 
before us, proceedings were initiated under 
se<'. lOo, which is (nentioned in sid)-secs. 

1 and of sec. lOtlA. Consequently, an 
apjHjal lies to this Court from the decision 
of the Special ,ludgt> lu’ovided his decision 
is not " a decision settling a rent." 

To determine the pnicise sco[)e of this 
expression, it is necessary to examine 
brietlv tile scheme of Chap. X of the 
Bengal 'IVnancy Act, in which sec. lt)i)A 
finds a place. This Chapter is divided into 
four parts. The first part, which treats of 
the prei>aration and publication of recoriis- 
of-riglils comprises secs. 101 to 103B. The 
second part contains secs. 101 t'O I04.J and 
deals with questions of settlement of rents, 
preparation of setth‘ment rent rolls, and 
disposal of objections, in cases where a 
settlement of land reviume is being or is 
about to be made. The third part, which 
includes secs. 105 to 109A, treats of settle¬ 
ment of rents and decision of disputes in 
cases where a settletnent of land revenue 
is not being or is not about to be made. 
The fourth part, which covers secs. 109B 
to 115 A embodies supplemental provisions. 
Consequently, when a record-of-rights has 
been prepared and finally published under 
sub-sec. ^ of sec. 108A, if, as in the case 
before us, a settlement.of land, revenue is 

. Hit 



484 


THE CALCUTTA WEEKLY NOTES. 


rVoL. XX. 


Jnanaba Sundari Chowdhubani V . Adtj Shbie. 


not being or is not about to be made, it is 
open to the i^arties, landlord or tenant, to 
initiate proceedings, either under sec. 105 
or iiiuh'r sec. TOG. Sec. lOG enables 
them to institute a suit before a Eeven\io 
OlTir^r to challenge (h(> correctness of 
the entries made in the reeord-of- 
rights. This may be regarded as tlu' 
procedure for a direct challenge of 
the entries in the record. Tf a proceeding 
is, on the other ha)id, instituted under 
sec. 105 for a settlement of the rent by 
the Revenue Officer, the duty is cast iifion 
him to settle a fair and equitable rent in 
respect of the land held by the tenant. 
Such a proceeding may follow the result 
of a suit, if any, instituted under sec. lOG 
or recourse may be had to it without the 
prior institution of a suit under that sec¬ 
tion. Tn the latter event, there may be 
an indirect challenge of thg correctness of 
the entries in the record-of-rights. The 
provision for this contingency is embodied 
in sec. 105A, which authorises the investi¬ 
gation of specified |>articularH in the course 
of settlement of a rent under sec. 105, pro¬ 
vided there has been no prior decision upon 
those questions in a suit under sec. 106. 

The history of the introduction of sec. 
106A, which was explaine.d in the judgment 
of the Fii’l Bench in Prithee Chand Lai 
Choudhury v. Basarat AH (1), and later on 
summarised in Paltoo Pandey v. Sri Newafs 
Prosad (*2), throws light upon the solution 
of the question raised before us. It W'us 
ix)inted out in these cases that although 
sec. 105 did not by itself, in its original 
form, contemplate an investigation into the 
question of correctness of the entries in the 
record-of-rights, yet a practice had grown 
up in juoceedings under that section to 
decide questions which, the legislature 

I L. R. 87 Cal. 80: a. o . 13 0. W, |7, IM^ 

( 1808 ). 

(3) 18.0. W. N. 183 (1918J. 


contemplated, should be determined by a 
suit under sec. 106. To put the matter in 
another way, tho parties were placed in 
tli(? same position as if a suit under sec. 
lOG arid a pnyeeding under sec. 105 had 
been simultancouHly instiKited and con¬ 
solidated, and an amalgamated trial held 
for the investigation of the question of fair 
and equitable rent. This led to the enact¬ 
ment of see. 105A, which regularises the 
pra(“tic(“ that had gradually developed : and 
the Revenue C)fficers while seized of pro¬ 
ceedings under sec. 105, were expressly 
anlhori.sed to deteriqind^questions mention¬ 
ed in sec. 105A which, in the ordinary 
course, would form the subject of an en¬ 
quiry under sec. 106. This conclusively 
answers the objection suggesj^jid ip the 
coiirs(‘ of the argument that the Settle¬ 
ment Officer in the case before us had no 
jurisdiction to detennine. the question of 
excess area. [^Paltoo Sinifh v. Nctcas 
1‘rosad- (21]. It follows accordingly that 
if in any |)focet*ding undc'r sec. 105, <pies- 
tion.s under sec. 1()5.\ have been investi¬ 
gated and determined, the order of the 
Settlem('nt Officer, though in form an order 
which settles a fair and equitable rent, does 
in substance embody a decision of questions 
within the scope of soc. 105A, and epnse- 
quently of sec. 100. Tf the order is of 
that d<‘scription, we cannot reawmably held 
that the decision of the Settlement Officer 
is a decision merely settling a rent within 
the meaning of s^c. 109A; and consequent¬ 
ly not liable to be challenegd by way of 
second appeal to this Court, We cannot 
be invited to sacrifice substance to form, 
to look merely at the label and not the con¬ 
tents of the adjudication. Tf the questions 
8 [iecified in sec. 105A had been decided 
in a suit under sec. 106, the determination 
by the revenue authorities would not be 
final; the appellate decision of the Special 

(3) 18 C. W. N. 165 (1818), 
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Judge would be liable to be tested in second 
appeal to this Court. It cannot, on prin¬ 
ciple, make any difference that those very 
questions have been determined by the 
very same authorities, in a proceeding 
under sec. 305. This view is amjily borne 
out by the proviso to sec. 109A, which 
contemplates the possibility of interference 
by the High Court with the determination 
by the Revenue Ofticer and tlie Special 
Judge of the particulars essential for a 
settlement of fair and equitable rent. In 
the case before U8,*th^ substantial qiiestion 
in controversy between the parties was, 
whether the tenant was liable to pay rent 
in respect of what may be compendiously 
called “ cjccess land.” The case for the 
landlord was that the area in the occupation 
of the tenant exceeded the area mentioned 
in the contract of tenancy. The landlord, 
consequently, claimed assessment of rent 
on the difference between these tw'o areas 
and prayed that a fair and ecpiitable rent 
might be settled in respect of all the lands 
in the holding. The tenant repelled the 
suggestion that he was in possession of 
excess lands. The Settlement Officer 
came to the conclusion that tlie tenant was 
in occupation of excess area, in other words, 
that the area in his occupation exceeded 
the area for which rent had hitherto been 
paid by him ; and he assessed fair rent on 
this basis. Uix)n ap 2 )eal, th? Special 
Judge has reversed that decision. Con¬ 
sequently, although the decision of the 
Special Judge has 8ettle<l a fair and equit¬ 
able rent, it has also determined a question 
of fundamental importance to the parties, 
namely, what are the lands liable to be 
assessed with fair and equitable rent. Clear¬ 
ly, a second appeal is not barred with re¬ 
gard to the determination of the latter 
question. 

The distinction I have just explained was 
j:ecogniMS^ag te>->»...1,897 in Mathura 


Mohun Lahiri v. Uma Sundari Debi (8) 
where a <piesti(jn arose, whether the tdndnt 
was in occupation of (ixcess land. The 
answ'er deiiended u[x)n the determinatioU 
of the length of the standard pole used for 
measurement of the land. The Court Of 
first instance went into this question and 
came to a finding; hut u|K)n ap})enl, the 
Sj>ecial Judge declined to investigate the 
matter. This Court held that a second 
a]>peal was cora[)etent, as the question was 
in essence not of fair and equitable rent, 
but of the area of the land included in the 
tenancy. Mr. Justice Maepherson observ¬ 
ed that the appeal did not raise apy ques¬ 
tion as to what the fair and equitable rent 
was, but it did raise questions as to a 
matter which must be decided before the 
Settlement Officer could settle the artiount 
of rent payable, namely, the area of the 
land in res|)ect of which the landlord was 
entitled to have the rent assessed. This 
view was followed in the cases of Hajkumar 
Protap Sahay v. Bam Lai Singh (4), 
Akbar AH Mian v. Hira Jiibi (5), 
Lakhi Narain v. Sri Bam (6) and Paltoo 
Pandey v. Sri Newas Prosad (.2). The same 
principle underlies the decision of the Full 
Bench in Prithee Chand Lai Choudhury v. 
Baaarat Ali (1), where the Courts below bad 
decided a question falling within the scope 
of cl. (c) of sec. 105A, namely, a question 
as to the status of the tenant. 

It has been argued, however, that a 
different view was taken in Shewbarat 
Kocr V. Nirpat Boy (7), Lala Kirat Narain 
V. Palakdhari Pandey (8), Rameshwar 

( 1 ) I. L. R. 87 Ual. 80 : s. 0 .18 0. W. N tl«9 
(10OP). 

(») 18 G. W. E. 168 (l»l8i« 

(8) 1. L. B. 95 Cftl. 8« (1887,. 

(4) 6 C. L. J. 588 ( 807'. 

(6) 16 O. L. J 188 0918). 

(6) IOC. W.H.OOt ( oni, 

(7) I. L. B. (t«88). 

(8) I, 
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Singh v. lihoonesu'ar Jha {[)) and W. M. 
Grant V. Ham HeJcha Bhagat (!()'». Tti iiiy 
opinion, this contention is based upon an 
erroneous interpretation of the decisions 
monjtioned. The case of Shcwbarat Kocr 
V. Nirpat Hoy (7) jdainly indicates that tlie 
(piestion raised th(*.re related to the rent 
settled and not to matters now included in 
sec. lO-OA. This is emphasised in Lain 
Kirat Maruin' v. Hahikilhari Paudcy (K). 
wli(‘re i\Ir. Justice Ghose ex))ressly stated 
that no (piestion arose before him as to the 
jairticuhn-s entered in the record-of-ri}?ht'.; 
in fact, the (piestion related e.xclusively to 
what was the fair and eipiitable rent. 
This, so far as 3 can gather, was also the 
view adopted in Hatneshwar Siiiiglt v. 
Dhoonvu'rar J/ni (Oi and IT. ,17. Grant v. 
Ham Hck’ia Bhagat GO), 1 feel nodouht. 
accordingly, that the (piestion propounded 
for the decision of the Full Bench shcndd 
be answered in the negative. 

As regards the merits, it lias be.^n 
argued that C'haj*. XJjII of the C’ivil I’ro- 
cedure C’ode of 188*2, mentioned in sul)-s(’c. 
3 of sec. 100A, which has now hc'cn re¬ 
placed by sec. 300 of tlie Civil I’rocedurc! 
Code of 1908, effectively bars the fuesenl 
appeal. There is plainly no force in this 
contention. 8ub-.‘-ec. 3 of sec. 109A iiKWeA- 
provides that if the a]>pcal is otherwise 
competent, it is to he heard as an appi^d 
from Apfiellate Decree, subject to the rules 
laid down in that behalf in the Civil Jh’u- 
cedure Code, in other words, this Couit 
can interfere in an ap}>cal of this dt'serip- 
tion, only if the decision of the lower Ap- 
jiellate Court involves an error of law\ In 
this connection, our attention had been 
drawn to a passage in the judgment of the 
Special Judge whore he states that the 

t7) I. L, R ’« (’al. m 

(8» I. L. R 17 f’al. suit (18891. 

(•' 4 O, L. j, (10001. 

(10) 14 0. L.^J. 110 11910). 


Sheik. 

tenant was not in occupation of any excess 
land. At first sight, this may bear the 
!ij)pearance (jf a, finding of fact not success¬ 
fully assailable in second appeal. But. 
111)011 closer examination, it a)))>earB that 
the finding involves an error of law. The 
(Special .Judge has held in substance that 
the tenant is not in occupation*of excess 
land, becau.se he must be deemed under his 
contract to be in occiijiation of the area 
mentioned therein. This overlooks .i-he 
fundamental point that the contract itself 
provide,s that the, landlord will be at 
liberty to rc-nieasiire the lauds. 'I'lie lands 
have been actually re-measiin'd in the 
settlement ])roceodings under Chap. X of 
the Bengal Tenancy Act, and the landlord 
cl lims asKessmi'iit of fair rent on the area 
so deterniim^d by the revenue authorities, 
A\hich must, prinid facie- be^leenied correct 
under s('c, 1U3H. The tenant Dofendant 
might possibly, either by the institution of 
a suit under sec. 106 or by way of objec¬ 
tion in this very |.'r(M.'('eding, have estab- 
li.shcd that the entry in the record-of-rights 
was erron(-*ous; but he has not done so. 

('onseipieutly. the landlord was mititled 
to haw fair rent asse.ssed on the basis of 
the iirc!i as found by the Settlement Officer, 
and this was the view accepted by him. 

In my opinion, this apjjcal must be 
allowed, the decree of the Special Judge re¬ 
versed and that of the Settlement Officer 
restored with - oats throughout. 

Holm WOOD, J.—I agree with the judg¬ 
ment delivered by the learned Chief Justice 
that in th(' case before us a second appeal 
does lie under sec, 1U9A. 1 am of opinion 

that each case must depend on its own 
(drcuinstances and that no general rule can 
he laid down as to what is or what is not 
a ilfcision merely settling a rent. But it 
is clear that whatever i.s found in any case 
to go beyond that simple decigipn and to 
decide any to 
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in sec, 105A or sec. 106 of the Bengal 
Tenancy Act is open to second ai)peal. I 
also agree with my learned brother Mooker- 
jee that there is no real conflict in the deci¬ 
sions that have been cited before us on 
either side. 

I therefore agree that the appeal should 
be allowed and the judgment and decree 
of the Settlement Officer restored Avith 
costs. 

CiiATTEBJKK, J.—1 agree in answering 
the cpiestion referred to us in the negative. 
1 think the j)rovi 80 to Sec. 100A sup^jlies an 
important clue to the explanation of the 
bar to second appeals imposed in cl. (3) 
of the section. This proAiso is to the etTect 
that if in -a second appeal the High t'ourt 
alto's the dcci.sion of the Special Judge in 
respect of any of the ])articulais Avith refer¬ 
ence to A\ liicli* the rent of any tenure or 
holding has been settled, the Court may 
settle a uoav rent for the tenure or holding, 
etc. This therefore contemplates the casj 
of apixNiIs to the High Court lying in cases 
in Avhich rents have been settled, not 
against the order settling the rent but 
against the decision of the Court upon the 
particulars in respect of which the order 
s(‘ttling the rent has been passed. In view' 
of this distinct ion made by the section itself 
the controversy that appeals against orders 
resulting in the settlement of rent are 
barred does not seem to be sound. 

Then Avith regard to the merlls of tho 
case it has been contended that there is a 
finding of fact which will prevent our in¬ 
terference in second appeal. That finding 
of fact is that the tenant is not in ijosses- 
sion of excess lands. This to my mind, 
upon the facts of this case, is an apparent 
finding of fact but based upon an erroneous 
view of the legal rights of the parties as 
determined by the contract entered into 
by them and is therefore liable to examina- 
turn in second appeal. . 


Sebik. 


fClVlL APPELLATK JURISDICTION.] 
Appeal from Orioiral Civil 
JURISDICTIOK. 

No. 65 OF 1915. 


Sanderson, C. J. 

WOODROFFB, J. 

Mookekjbb, j. 
1916, 

3, January. 


Prabhu Lal %nd 
another, Appellants, 




Kumar Krishna 
Dutt, Respondent. 


AUomty diuharging himMlf^ if may dalain 
alien'd jeapere, pending euit—Lien in eueh aaee how 
eecured— When diecharged by alien t, except /or mie- 
aonduoi, H may detain papets. 

Sanderson, C. J. (Woodroffe, J., 
Offreeittip.--Where au attorney who had 
been actiiKj for his client in the ordi¬ 
nary way refused to go on aabiny 
for him unless his out-of-pocket ex- 
fnnsrs- were paid, that amounted to a 
discharge of the attorney by himself and he 
could not claim to retain the papers when 
they were wanted by his former client for 
COnti)tiling the litigation. lie would, at 
most, be entitled to have his lien protected 
by an undertaking by the new attorney. 

The same, rule would apply where it 
was part of the original retainer of the 
solicitor that, he should only be bound to 
act as long as the money should be supplied 
from time to time for the necessary out¬ 
goings. 

Bluck V. Lovering & Co. (1) and 
Robins v. Goldingham (3) followed. 

Mookebjee, j.— If a solicitor is dis¬ 
charged by his client, otherwise than for 
misconduct, he cannot, so long as his costs 
are unpaid, be compelled to prodjtce or 
hand-over the papers; but if he discharges 
himself he may be ordered to hand over 
the papers to. the new solicitor on ihe latter 
undertaking to hold them wiUHiut preju¬ 
dice to his lien. 

A solicitor could not he treated as finaUy 
( 1 ) 86 w. B. aiis 

18 ) L. R. 18 R.*aw iitUh 
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discharged till the leave of the Court had 
been obtained. 

Atvl Chandra Ghosh v. Ijakshman 
Chandra Sen (6). 

Tke facts of the case were as follows :— 

In suit No. 1171 of 1913 on the 
Original Side of the High Court at Calcutta 
the Appellants Prabhu Lal and Nunnumu’l 
w'ho are father and son were Defendants in 
the said suit, and employed Babu Kumar 
Krishna Dutt as their attorney. In 
this suit a decree was made directing the 
Official Eeferee of the High Court to take 
accounts. The Official Referee took up 
the reference when Nunnumull had to 
leave Calcutta owing to the serious 
illness of his father at Fii'ozabad so that 
he could not attend the reference and 
certain ex parte orders were made by tlie 
Official Referee during his absence. On 
his return he asked his attorney Babu 
Kumar Krishna Dutt to apply to have the 
reference restored which he did and the 
Official Referee ordered the restoration sub¬ 
ject to the payment of Es. 800 by Defend¬ 
ants to Plaintiffs for costs. Thereuijon, 
the Appellants alleged, Nunnumull asked 
Babu Kumar Krishna Dutt to move 
for setting aside the said order on 
the ground of the costs of reference 
being excessive as also on the ground 
of its having been made as a condi¬ 
tion precedent to restoration, that Babu 
Kumar Krishna refused to make the appli¬ 
cation unless his clients put him in further 
funds on account of his costs, Nunnu¬ 
mull remonstrated against this and on the 
29th of June 1916 wrote to Babu Kumar 
Krishna a letter which he concluded 
thus:— 

" Should you refuse to work further on 
my behalf please hand over the cause 
papers to me to engage another attorney to 
act on my behalf or proceed with the suit 
(•) L L. 1^ as o»i. aoa (laoa*. 


in person. You fully realize the gravity 
of the situation that I am now in and un¬ 
less I hear from you in the course of day 
your view .s of the matter I will present my 
j^etition before the Judge in person which 
)ilease note.” 

On the Ist of July 1916 Nunnumull gave 
a notice of motion for his discharge to Babu 
Kumar Krishna with grounds set out in a 
petition afiirmed on that day. 

Babu Kumar Krishna sent the follpw- 
iug reply on the 2nd of July 1916 to the 
abovi; letter of Nipinbrnnll of the 29th 
.June 191.6. 

Dear Sir,—I am sorry that extreme 
prcs.suro of work prevented me from ac¬ 
knowledging your favour, datc^ the 29th 
ultimo i-cceived on the 30th ultimo. 

J rcgr<'t‘ to find myself in a. |)osition to 
give a contradiction of diijtorted facts in 
\our letter. 

You may remember when you came to 
town this time you implored me to take 
Rs. 100 only although my dues against you 
would come to about Es. 4,000 you having 
not hitherto paid anything for in-pocket 
costs and promised, not once, but several 
times that you will go on from day to 
day paying all out-of-pocket costs and go 
on paying in-pocket costs by monthly 
instalments. 

You having failed to carry out the solemn 
undertaking given by you I did not find 
my way to go on unless out-of-pocket costs 
were paid. 

I am sorry to find that you have con¬ 
strued it differently. 

Moreover you are not entitled to have 
any change from me without prepayment 
because 1 have learnt very recently that 
you have made some benanii of your pro¬ 
perties in order to defeat the claim against 
you. 

That being the case and the circums¬ 
tances having changed smce^lT got your 
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retainer I would be quite justified in re¬ 
fusing to act generally for you without 
rendering me liable to be compelled to allow 
a change without prepayment. 

Cut all the same having regard to your 
attitude I think it will be pleasant for all 
of us to allow you to change anti 1 would 
l:>e glad to do so if my costs are somehow 
secured. * 

Yours faithfully, 
Kumar Kristi.va Dx-tt. 

* Affidavits and counter affidavits were 
then filed in suppo^ and against the alle¬ 
gations made by the* client against the 
attorney and the attorney against the client 
but which are immaterial so far as this 
report is concerned. 

On the -S^nd of July 1915 Xxinnumull 
ill person made his application in Court 
for discharge of llabu Kumar Krishna 
Dutt and the •Court made the following 
order;— 

It is ordered that the said Bahu Kumar 
Krishna Dutt be discharged from iurlher 
acting as the attorney for the 1 )efend ints 
in this suit and that the Defendanla I e at 
liberty to appoint another attorney It) act 
for them in the reference, bedore the 
Official Ileferce of this Court : And it is 
further ordered that the said Baba Kumar 
Krishna Dutt without prejudice to lii.s lien 
for costs due to him in this suit do pro¬ 
duce before the said Official Kefeioe such 
papers and documents as may he in his 
possession W’hen required by the said De¬ 
fendants upon their paying beforehand to 
the said Bubu Kumar Krishna Dutt his 
costs of and charges for such attendance : 
And it is further ordered that the said De¬ 
fendants do pay to the said Babu Kumar 
Krishna Dutt his costs of and incidental to 
this application and the costs due to him 
ir this suit to be taxed by the Taxing 
Officer of this Court as between attorney 
and client on sciUe No. 2. 


Against this order the present appeal 
was preferred. 

Messrs. Jackson and B. N. Bose for the 
Appellant. 

Messrs. N. Sirkar and K. K. Deb for 
the Ilesiiondents. • 

The JunoMuxT of the Court was as 
follows ;— 

Sanderson, C. J.— Tn this case the ap¬ 
plication was by one Nunnumull that his 
attorney should be discharged and that the 
attorney should be ordered to make over 
all the papers in a certain suit, No. 1171 
of 1913, to another attorney : and the order 
which was made by the learned Judge—one 
of (he Defendants Nunnumull appearing 
in person, and the attorney consenting— 
w’as "that the attorney be discharged from 
further acting as the attorney for both the 
Defendants, Prabhu Lal and Nunnumull 
in this suit and that the Defendants be at 
liberty to appoint another attorney to act 
for them in the reference before the Official 
Referee of this Court,” and it was further 
ordered ‘ ‘ that the attorney Babu Kumar 
Krishna Dutt without prejudice to his lien 
for costs due to him in this suit do produce 
before tlie said Official Referee such papers 
and documents as may be in his jpossession 
when required by the said Defendants upon 
their paying beforehand to the said Babu 
Kumar Krishna Dutt his costs of and 
charges for such attendance.” 

Now, just to dispose of one point at 
once : it w as argued that inasmuch as the 
attorney had been acting on behalf pf both, 
the Defendants, the application ought to 
have been made by both of them and thitt 
the attorney could not be discharged unless 
the application were made by both of 
them. As a mattet of faot, order is 
to the effect that the a^mey shall be dis¬ 
charged from acting both the 
ants. Therefore 



440 


THE CALCUTTA WEBILY NOTES. 


[VoL. XX. 


Pbabhd Lal V. Kumar Krishna Dutt. 

have understood, when he made the order, 
that the application was made to that 
effect. The Defendants are father and 
son, and the son has sworn an affidavit 
that he has had control of the litigation not 
only pon behalf of himself but also on 
behalf of his father, and this application 
was made on behalf of his father as well as 
for himself : and I do not think there is 
any substance in that objection. But the 
point of substance is whether under the 
circumstances of this case, the learned 
Judge has made a pro|)er order when the 
effect of his order was that the pa]>ers 
should remain with the first attorney and 
that they should be produced for the pur¬ 
pose of being used in the suit by him and 
that the Defendants should be called upon 
to pay his costs of such production. In 
my opinion that is not a proper order. 
First of all, it appears that the attorney 
has been acting on behalf of the client in 
the ordinary way without any qiialifieutiou 
at ail. Then somelhiTig happened, and 
there was a dispute; between the parties!, 
the Defendant saying that the attorney had 
refused to go on acting for the client unless 
money was provided by the client. As 
against that the attorney has sworn that 
he never did anything of the kind, and I 
am not going to arrive at or trying to arrive 
at any decision as to which of those two 
gentlemen is correct in his account of 
the interview. But there is a letter 
of the 2nd of July 1915 which is 
referred to at page 21 of the paper- 
book, and that appears to me to be an 
admission by the attorney that he had re¬ 
fused to go on acting for the client unless 
his out-of-pocket expenses were paid. 
Now, if the relationship between the 
attorney and tho client was the ordinary 
relationship between an attorney and his 
client, I do not think it would be disputed 
that that would' amount to a discharge of 


the attorney by himself, and if it were a 
discharge of the attorney by himself then 
he could not claim to retain the papers 
when they were wanted by his former 
client, for the purpose of continuing the 
litigation. The most ho would be entitled 
to w'ould be to have his lien protected by 
an undertaking given by the new attorney. 

But it was said by the learned C'ounsel 
will) !ii)pcan‘d for the attonmy that as a 
Ilia tier of fact (ho client had himself dis- 
olifirged the attorney, and he [lointed parti¬ 
cularly to a letter written in November 
1014 which appeai’j) at page 41 of the 
paper-book, the effect of which was—it 
was written by another firm of attorney— 
to give the first attorney notice that 
IMessrs. Brabliu Lal and Nunnunjull desired 
to change their attorney and asking for a 
hill of costs in order that it might be deli¬ 
vered to tho taxing office ai},d he might be 
paid and the change olToottxl as soon as 
[Kissiblo, and be argued that that amounted 
to a di.'obarge by the oliout of bis attorney. 

I do not think that that I'aii be so, having 
I'cgard, at all events, to what happened 
afterwards. If w’C look at the document 
whieli is referred to at pages 26 and 40 
of the paper-book it is clear that the 
attorney did continne to act as attorney 
right way down to the 13tb of July 1915, 
and in those <irciimstances, I do not think 
it is possible for him now' to come forward 
and say that he w'as in fact discharged by 
the client. 

But he made a further point: He said 
that up to a time it is quite true that the 
attorney was acting in the ordinary way 
for the client, but there came a time when 
the attorney would not act without pay¬ 
ment to him of his out-of-pocket costs. 
Thereupon a fresh arrangement was arriv¬ 
ed at that the attorney would only be 
called upon to act, if and when the money 
v^rere provided by the client and thsit 



THE CALCUTTA WEEKLY NOTES. 441 


VoL. XX.] 

rBABHt; LaL V. JvL’MAR KRISHNA Dl TT. 

money was not ])rovi(led by the client and 
consequently he was discharged by the 
client. 

Now, the case to A’hich Mr. .Tackson 
drew our attention this morning, namely, 
liluck V. Loverinff it (U). (1) swnis to me 
to be ('xaclly in point. Tf I pul the javs'uit 
case as highly as it can be put in favour of 
tile attoiney, and uksuiup in his fuvtuir— 
although I do not think it is prtjvc'd - that 
after a certain time—probably in .June 
ItH.'j, but* the date is not material—thi' at¬ 
torney was only bound to act if and when 
the client jirovided him wjtlwnoney for his 
out-of-])ocket expenses, eviui then the 
order whk-h was made by the learned 
.liidge was not. a jiroper ordt*r for this 
niason : In the ciikse of liluck v. Loverituf «i' 
Co. (1} it was part of the original retaiiuT 
of the solicitor that he should only be 
hound to act as long,as the money should 
be sujiplied from time to time for the 
necessary outgoings. Tluui then' came a 
lime when the monev for the necessarv 

ft/ • 

outgoings wa,s not supplied by the 
client. Thereujion the solicitor said 
that he was not bound to act and that he 
was not bound to liand over the j)apers. 
Ihit the learned Judgt's, Chief .Justice 
Lord Coleridge and Mr. .Justice Manisty, 
held that although that was a legitimate 
arrangement to make between the solicitor 
and the client, still the solicitor could not 
prevent or inconvenience the client in his 
prosecution of the litigation by refusing to 
hand over the ])ajiers, and the learned Chief 
•Justice said this:—“The solicftor has 
a right to .say that he will not go on with 
an action, and he has a lien; but he has 
no further right to end>arrass a client in 
an action which he has himself refused to 
prosecute. U]ion the authorities, and Mr. 
T.jush-Wilsoh's admission, this would not 
he disputed in an ordinary case. But it is 
(1) 86 W. R. tM2 (1888). 


said that an exj)ress contract makes all the 
difference in the l ights of the solicitor. I 
can see no princijde of law u]ion which 
that can be founded. The contract, 
whether it is one by infercuci' or exjiress, 
is no more than a contract. If a case could 
have been found in which, on grounds of 
expediency, the Court had held that ex¬ 
press words made this difference, it would 
have been arguable. l-Jiit no such case has 
been jiroduced ; and, on the contrary, in 
(’lover V. Adams (-2)' where solicitor re¬ 
fused to go on, the Court consisting of 
drove and Jnndlcy, .7.J., ex|)rossly held 
that the clic'ut was entitled to bavt; bis 
jiapers delivered to him. It seems lo me 
tb.at the cases cited are authorities proving 
that the papers < annot be retaini'd pend¬ 
ing the conclusion nl' a suit. The attorney 
ought to have protection ; but not so 
as to embarrass the ))i’oc('(‘dings.” Then 
he goes on to say that the order of Pollock, 
B., was wrong. It seems to me, as I have 
said, that this case, is directly in }K)int. 
Putting the case’ as high as can be in favour 
of the attorney hen', that be was not bound 
to act on behalf of his client unless the 
lU'cessary sums were provided, he was not 
entitled to hold the jxipers so as to em¬ 
barrass the client : and, both tlu' learned 
.Judges went on to .say that in such a case 
as that which they were ('onsidering the 
])roper order to make was that made in the 
ca.se of Uobius y. (loldinyham (3). In that 
case, the headnote is this When u 
solicitor applied to his client for funds to 
carry on a suit, and, upon the client not 
furnishing any, declined to continue to 
conduct the litigation and the client ap- 
jHjinted fresh solicitors :— Held, that this 
was a discharge by the solicitor, and that 
ho might be called upon to deliver to the 
new solicitors the papers relating to the 

(2) 6 Q. B. D. 688 (ISSn. 

♦ JU B, 18 Eq. 44«; 8$ % ». 2r7 tt878). 
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matters in question in ihe suit, on their 
undertaking to hold them witliout preju¬ 
dice to his lien and to return them un- 
defjwed within twelve days after Ihe con¬ 
clusion of the suit, and to allow the former 
solicitor access to them for the j)uri)ose of 
carrying on an action for his costs.’’ 

Therefore, when the learned Judge made 
an oiah'r, as he did in the present case, the 
attorney consenting that the attorney 
should he entitled to retain the papers and 
that the client should OTily have a liunt<’d 
access and they should he produced \ipon 
paying to the attorney the costs of p?'oduc- 
tion, 1 think it was an order which ought 
not to liave heeu made. 

1 quite ap})reciate th<'. difliculty in whieli 
Mr. Justici' f’haiidhuri was placed by the 
fact that tl»e Defendant ap|)eared in 
]>erson, and in all pr’ohahility he had not 
the real iM>silion between the pai’ties pre¬ 
sent to his mind when he made* this or<ler. 
We have not had any detaileil judgjoent, 
and it may he that Me are not in posses¬ 
sion ttf what was passing in the learned 
tfudge's mind. On the contrary, here, Me 
have had the advantage of hearing learned 
Counsel on both sides and had the matter 
fully argued and the material ])oints 
prominently brought to our notice—an 
advantage which ]\lr. Justice Chaudhuri 
had not—in considering this point. 

Therefore, I think this appeal must he 
alloMcd, and the proper order Mill he in 
accordance M’ith the judgment in the case 
of liobins’ V. (lohlinffhaui (3) so far as it is 
material. 

The Tles|H)ndent U’ili pay the costs of 
this appeal. The Defendant in the Court 
below appeared in person, we make no 
order as to the costs in that Court. 
Wo<jDRoFFF,, J.—I agree. 

Mookrrjre, j.—I agree that the order 
made by Mr. Justiqe Chaudhuri, which is of 
(8) L. R. 18 Iq. 440 ; 30 W. R. 877 (l|7a»,,, 
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an e.xceptional character, cannot possibly be 
su]>])orted. It cannot be disputed that in 
the event of a change of solicitors in the 
course of an action the former solicitor's 
lien is not taken anay, but his rights in 
respect of his lien an; niodifi(‘d according 
as his discharge is by himself or by his 
client, /id Haind Itoad Trnisit Co. (4), 
If he is discharged by the client otherM'ise 
than for misconduct, he cannot, so long 
as his costs are unpaid, be compelled to 
ju’odiK'e or hand over the jjaijer?.: if, on 
the other hand, he discharges himself, he 
Inay be ordered to hand over the ])apers 
tf) the new solicitor, on the latter under¬ 
taking to hold them M'ithout prejudice to 
his lien, to return them intact after the 
action is oV(“r and to ivhow the foiancr 
solicitor access to them in tlu* meantime. 
Hr FaitbfuU (o) and Hohitis v. (iolditufham 
Ci). ('onse(piently t^vo questions re<piire 
consideration, namely, jirsl, did the client 
in this case discharge the attorney, and 
srrondltf , if he had not, ami the attorney 
discharged himself, is the latter efitithsl 
to the order made in his favour. 

.\s regards the first <pu'stion referen<-e 
has been made to the letter of the 19th 
November 1914 to support th<* vieM' that 
tlu; client had discharged the solicitor. 
Ther(‘ is plainly no force in this conten¬ 
tion. '.riie letter in effect did not discharge 
the solicitor; and the subseipient conduct 
of the attorney also shoMs that he did not 
treat him.self as dis<diarged. Besid<‘S, as 
M’as ]Kiiidod out by Mr. Justice Harington 
in the case of .\tul Chandra Ghosh V. 
Lakshnuin Chandra Sen tO), under the 
Indian fjaM fOr. 3, r. 4, (h P. C., read 
Mith sec. 2 (IJ)] a srdicitor could not b(‘ 
treated as finally discharged till the Irate 
of the Court had been obtained. 

(8) L. R 18 Eqt 440 ; SO W. R. 277 (1872). 

(4| [1900] 1 Ch. 06. 

(5) L. R. 6 Eq. 826 (1868). 

(6) 1. L R. 86 Ctkl. 609 (1909*. 
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As regards the second question, we have 
to consider the letter of the 2nd July 10115 
which, T am inclined to hold, operated as 
a discharge of the attorney by himself. T 
need not consider what the true j)ositioii 
might have been, if foundation had been 
laid in the course of the proceedings for a 
possible theory that there was a special 
agreement between the solicitor and the 
client as to the mode of ))ayn:ierit of the 
fees or thi* c«)nd'n<'t of the proceedings; it 
is in any event clear that in the absenci- 
of proof of such agreement, the refusal of 
the attorney to c.arry ofi t^je pnxa'cdings 
till he was paid bis <*xpenses, operated as 
a discharge by himself. IiobinH v. 
(ioldinfihani (Ml, Clover v. .\(lani.s (2i. 
Wilsou V. (7i, Hrslop v. Metcalfe 

(K), lu re a Solicitor (‘.)), Jlasaiita 
Ixuniar v. Ku-<mm Kumar (10), Atul ('ham- 
(lr:i v. Sashi Jilinsufj (11) and Mohenlipur 
Coni i'o. v. Jntiirdra Nath Cuitin (12). 
But even if the h'tter of the 2nd duly JOlo 
be not treated as a discharge of tluf at¬ 
torney by himse’f, I think the attorney 
Could not justly obtain the t)rder made in 
his favour, as is clear from the decision in 
liluelc V. Lovering ff (U>. (1). lie is en¬ 
titled, at best, to his lieu, and if this is 
secured to him, he cannot claim to em¬ 
barrass the proceedings by ndention of the 
paj>ers fsee also Griffiths v. Griffiths tlM) 
and Hutchinson v. Norurood (14)]. I 
consequently hold that this appeal must 

(1) 15 W. B 283 (1886). 

(2) 6 Q. B. D. 622 (1881). 

(8) L. R. 18 Bq. 440 ; 20 W. B. 277 il872'. 

(7t 10 Bmt. 288 (1854). 

(8) 8 Myl. rad Cr. 188 (1887). 

(0) 4 B. L. R (P. O.) 20 (1870). 

(10) 4 O. W. N. 767 (1000). 

(11) I. L. B. 20 C«). 63 : « c. 6 C. W. N 215 

( 1001 ). 

(12) I. L. B. 40 Oal. 886 : ■. o. 17 0. W. V. 
278 (1012). 

(18. 2 Hw« 587 (1848). 

(14) 54 L T. 842. 


be allowed, the order of ^^r. .Tustice Chan- 
dhuri discharged, and an order made in the 
terras pro|)osed by the learned Chief 
.lustice. 

Messrs. S. 1). Diitf and Gho.di, Soli¬ 
citors for the Appellant. 

Fiahii K. A’. Dutt in person. 

Ai>i>cal alloircd. 

[OIVIL APPELLATE JUBIBDIOTION ] 

Appeal from Original Civil 
Jurisdiction 
No. 04 OF 1915. 

SiNDBRsoN, (\ J.' Prabhd Lal and anr., 
Woouroffe, J. Appellants, 

iSdoOKERJBB, J. V. 

1916, Kumar Krishna Dutt, 

J, January. j Respondent. 

Attomej/, application for discharge Notice 
to client, eujieienoy of. 

If an attorncij wishe.<i to withdraw from 
a ease even for good grounds, he must give 
his client reasonable notice of his inten¬ 
tion so that the client may have, a reason¬ 
able opportunity of getting other odriee 
atid making arrangements before the hear¬ 
ing of the appliealion of the attorney for 
obtaining his discharge. 

U7ien an atiorney gave notice to the 
client on the day precious to his making 
application before Court for obtaining his 
disclMrge and obtained the order. 

Held, on appeal, that the order must be 
set aside for insnffieieney of notice. 

The (acts of the case wei*e as follows :— 

Bubu Kumar Krishna J)utt, attorney, 
had been employed liy I’rabhu Jjal and 
Nunnumull, father and son, to act for them 
in suit No. 1 l‘J of IfB l on the Original Side 
of the High Court at Calcutta. He 
was also euqdoyed by the same clients to 
act for them in suit No. 1171 of 1913 on 
the same Side of the High Court. Nunnu- 
mull had in the latter suit applied to Court 
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on tlie 22nd of July 1915 and obtained an 
order for his discharge as appears from the 
Jvj)ort of Appe.al No. 65 of 1915 hoivin- 
hefore repoited ([). 467) Xunnunnill In 
his ])etiti()n and his affidavit in this 
, <‘onneclion had made some allegat ions 
against the* said Bahu Kumar Kn’slma 
Diitt which the latter statcul to he 
untrue and unfounded and having regard 
to such conduct of the said Xujinuniull, 
Bahu Kumar Krishna made this a|)|i!jia- 
tion on tlie Original Side of the High 
Court, for his discharge from acting further 
for Xurmuniull and his father Prahhii Lai 
in the above stated suit No. 119 (»f lt)14 
without ]m‘judice to his lien on the p:ij>ers 
until payment, ^’he petition and affidavit, 
in support of this application w’ere servt'd 
by the attorney on his clients above-named 
on the 27th of duly 1915 and the ap¬ 
plication was heard on the 2Sth .lidy 
following, when the Court made an order 
of discharge giving libeidy to the altornoy 
to withhold the cause i)apors until payment 
of costs of the attorney by the clients. 
Thereupon the clients aj)j)euled against 
this order. 

Mr. B. N. Boi'C for the Ap[)ellant.s. 

Mr. N. iSirhar for the Jiespondcnt.s. 

The JuDtiMiSNT OF Tin5 Coi'RT was as 
follows :— 

Sanderson, C. J.—I think this case 
raises a (piestiori of .sonu; importaJice with 
regard to the relationship of the client and 
attorn<*v. 

V 

W hat happened in this case was this : 
tin the 28lh of July 1915, there was filed 
an affidavit which had been sworn hy the 
attorney, Me. Dutt, on the 2Ctb of duly, 
two tlays previously. lifr. Sirkar told us 
that the notice of the a])plication and a 
copy (»f the affidavit at the saxne time were 
served upon the <‘lionts on the 27th. The 
application was that the attorney should lx; 
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discharged from his position of attorney 
and that he should not be ca’led upon any 
longer to act on behalf of the clients whose 
names were Brahlui Tial and Xunnumidl, 
and tlie ground of hi.s a]i|ilieation w'as that 
the client Nunnumnll had made certain 
charges against tlie attorney which were 
quite fnconsistent w’ith tlie attorney con¬ 
tinuing to act as such attorney. 

T think the matter is of importance for 
this reason : I assume in favour of the 
attonu'y that those charges were in fact 
'made; I assume furlluM* in his favour that 
ther<‘ was no ground for them in any shape 
or form, .still 1 am hound to come to the 
conclusion tliat what took place in this case 
was not right. J think the attorney was 
boinul to give his client ivoasouahle notice 
of the coursi' he intended to take. 

It is (juite clear that the action which 
the attorney did take, amounted to a dis¬ 
charge by himself, because it was he who 
initiated the proceedings : he gave notice 
to the client that lie would apply to be 
diseharged fmm his [losition a.s attorney 
in the case, and he made an application to 
obtain the di-scharge; and, therefore he 
mnsi 1)0 taken to have discharged himself. 
Ihit Mr. Sirkar snhinitted as follows. He 
said in cfl'cct—yes, it is quite true that 
technically the attorney discharged him¬ 
self, hut he eould not go on acting as an 
attorney on account of the absolutely un¬ 
founded charges the client had made 
against him. But oven in these circum¬ 
stances. L’think, it was the duty of the 
attorney to give reasonable notice of his 
intention to withdraw'. Notice was given 
to the client on the 27th of July, the appli¬ 
cation was made on the 28th of Julv, and 
the parties wer<' before the* learned Judge 
on the 28th, the attorney appeared him¬ 
self biit the client was unrepresented by 
any attorney and appeared* in person. 1 
think it is safe to assume that in that 
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short time he had no opportunity for 
making any other arrangement or obtain¬ 
ing the assistance of another attorney, or 
perhaps raising funds \Nhich would l;e 
nece.ssary bcfoie he could (‘ngage the 
services of anotlier attorney. I find it 
stated in the ‘iOth Vol. of Ijovd ITalsbuvy’a 
Laws of England, at page 7.‘M) as follows : 
“ The solicitor is ('ntitled to recover such 
remuneration where he is discharged by 
the client, (jr.where be di.scharges himself 
for good cause.” I am assuming that the 
attorney in this case discharged himself for 
good cause—sfill,^--the passage goes on to 
say ” He must, howev(*r, give r(*a.'-onahle 
notice of his withdrawal from the case to 
his client.” fn niy o)iinion, in this case 
no such reasonable notice was given. I 
do not think that giving notice that the 
attorney would apply to be discharged from 
the case, which application came on for 
disjio.sal tile iK'xt day, is giving reasonable 
notice of his withdrawal from the case to 
his clitmt. it is for th.it reasoji 1 think 
this case is of iin|K)rtanee not only to the 
jirofession but also to the client, and it 
must be clearly understood that if an 
attorney is going to withdraw from a case 
even if the ground Cor his withdrawal is 
good—it is'incunibent upon him to give 
reasonable notice to his c'ient of his inten¬ 
tion, 80 that his client may have a ivason- 
able opportunity of getting other advice 
and making other arrangements before the 
hearing of the appli<*ation cfunes b(*fore 
the learned Judge. 

On this ground, T think, the appeal must 
be allowed with costs. 

As a mutter of course the order for arrest 
goes. 

WooDROFFK, .1.—I agree. 

M00KRK.IKE, I agree that the order 
of Chaudhuri, J., under aiijieal must be 
set aside on the ground that the Appel¬ 
lants htid not reasonable notice of the ap¬ 


plication. It is well settled that a soli¬ 
citor retained to conduct an action may 
withdraw from it on good grounds. Such 
good grounds inedude misconduct of an 
offensive eharaeter or such misbehaviour 
on the part of his client as niakes it 
inifiossiblc for a self-respecting solicitor to 
continue to act for him \Stcciv v. Scott 
(I) and lirijnn v. Tivigcf (’2)]. T express 
no opinion nj)on th<' question whether what 
is attributed to the client in this case did 
(►r di<l not amount to a conduct of this 
cliaracter. lint if it is as^umed in favout 
of t]«e kcspondcnt that the conduct of his 
client was siieh as made it ini]>ossil)h* for 
him to continue to act, the client was en¬ 
titled to r<‘:isonable noti<*e (jf his application 
for withdrawal \lIohy v. Jhiili <8), White- 
hcniJ v. Tiord ( 1), NichoUn v. iri7.vow 
and Ihirrift v. Osbourn (()). The notice 
which was given in this case* was obviously 
unreasoiiahly short; tlie interval between 
the receipt of the notice and affidavit and 
th(' order by the Conrl was so shoiT tliat 
it was im]K)ssi))lo for tlx' client to liavo 
Inm.self repre.«entcd In' another attorney. 
The oi'der must <'onse<piently ))e discharged 
with costs. 

Messrs, .s'. 1). Dutt anil (Ihosh, Soli¬ 
citors, for the Appellants. 

Jiabu Kumar Krishna Ihitl, Solicitor, in 
person. 

Ajfpeal allowed. 

(1) 2 Hogan 141. 

(2) 3 Ii. J. Ch. N. S. 114 (1834). 

(3) 3 B. * Ad. 850 (1832 . 

(I) 7 Each. 801 (1862'. 

(6) 11 M. * W. 1(8 (1843). 

(6) 2 Cr. k M. 629 (1884). 
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[OtVlL APPELLATE JUBIBDIOTION.] 

L. P. App. No. 1 of 1914. 

JlCKKlNS, C. J. 

Mookerjkb, J. Hemendra Nath Ray, 

Holmwood,J. Defendant, Appellant, 

1915, ^ 

Heard, 5, 6 and Upbndra Narain Rat, 

, Jnh. Plaintiff, Respondent, 
el ucigmcnt, 

26, Aujrast. ^ 

D gw Jr of Qhaut Bharra in Bankura—Ofieo re¬ 
munerated bg land—Appointment and diemiad ot 
Oovernmeiit’s plexeure — Offie», if hereditary—Suit 
for declaration ot title to ofice and recovery o land 
if entert’tinable—Powir of Court to grant declara¬ 
tory decree—Specific Relief Act (/ of 1877), eec. 
4f—CivU Procedure Code >^Aet V of 1908), Or. 7, 
r. 7—Prayer for general relief—Specific relief other 
than that prayed for when may be given. 

The quest ion heiirg as to the right to 
snceeccJ to (rhatwali land in Ghaut llharra 
in District Haukura : 


Held {U'ith reference to the eridenee )— 
That .looicxoRA Nath SiX(iH v. Kai,! 
Charan Rov (1) hod no applieotion to 
the ease as a precedent. 

That the present U'as a ease of an office 
remunerated by the possession of land and 
not of land burdened teith the serriee of an 
office. 

yV’r duxKiNS, ,J .—The office was here¬ 
ditary subject to the qualifio.'ition that the 
heir's claim and tenure of office were 
dependent on the approval of the Govern¬ 
ment. 

Per MooKERJKJi:, .T.— miat the office it¬ 
self was not hereditary, the Digwar being 
liable to remov-al for failure to discharge his 
duties saiisfaeiorily and' the Executive Gov¬ 
ernment being free to appoint a qualified 
stranger as successor. 

l\, a former Digwar having been dismiss¬ 
ed (iO years ago, a stranger to the family M 
was appointed and on his death his son U, 
the Plaintiff, was appointed by the Magis¬ 
trate but' this appointment was set oside by 
(1) « C. W. H 688 (18QSI. 
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the Commissioner in the view fhii the 
office was hereditary and the appointment 
was given to If, son of K, and Government 
to whom II appealed referred him to the 
Civil Court. C .sued }{ for declaration of 
title and possession of the land. 

Held, per .Ikxkixs, C. ,J. —That the 
Commi.ssiotrer’s view of II's title was 
wrong, as l\ after his dismissal 00 years 
ago could not with reason be regarded as a 
.stock of descent. 

Held, CrniAM.— Thai the Civil Court 
had no jurisdiction to reinskite a dismissed 
Ghahral, bill regard being had to the 
outers of the Cominissiojijef'and the Gov¬ 
ernment, the Ciril C<atrt could iirojierly 
mate a declaration in favour of t\ 

Thai though the suit was not framed as 
one under see. Pi of the Specific Jtelief 
.\et. the Court had power under Or. i, r. 
r, to pass a declaratory decree. 

(’(><’KHK[ii. r. Diokins (d), |)gR(;A I’Ro- 
SVI) Sl'RKKA r. liHA.IAX L VLL (1) and (lOPI 
Nvraix .Kmaxxx r. 1>\Hr liAxsit)iiAR (o) 
relied on. 

Wvij.iHvx r. .‘)()<i<ii<:s\\ VR (2) referred 
lo. 

Tills was an appeal prefenvil on ‘241 h 
April .11)1-1, under see. 15 of the Letters 
Patent, a}>[ainst the decree of the Hon’hle 
N. R. Chalterjea. one <jf the dlidges of this 
Court, dated tlie 27th Alarch 1914, differ- 
iii};; in opinion from iJie Hon’hle E. K. 
T’letcher, one of the dudffes of this Court, 
dated the ‘27111 Maneh 1914, in Ajipeul 
from Ori{?inal H^*ree No. 298 of 1911. 
The dissentient jddginents were reported 
in 1<8 C. W. N. at p. lOdO from which will 
appear the facts of the case. 

Sir Hash Behary Ghosh, liabus Jogesh 

(3) L R. 15 I. A 38 : s o. 18 C W. N. 387 

11907). 

(I) 3 M. I. A. 810 (1840). 

(4) L. R. 81 I. A. 138! I. 0. 7 C. W. N. 

489 (1904). 

(5) L. R. 83 I. A. 138: ■, c. 9 0. W. N. 

577 (1905). 
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Hembnura Nath Hay v. I'pendra Narain 

Chandra Dc, Jyothh Chandra Sarkar and 
Srish Chandra Dc for the Appellant. 

Babus Dtcarka Nath Chakravariy, 
Karunaniatj Bose, Lalil Mohan (ihosh, 
Jyolish Chandra Ilazru and Harat Chandra 
De for the Uespondoiit. 

Their Ijordsiiii's' .JrncMiiNT was deli¬ 
vered by 

Jexkixs, C. .1.—The Plaintiff, l’j)endra 
Narain Hay, has hrou}>h< this suit to 
• establish his claim t(j lands in (ihaiit 
Bharra in the Bistricl of Banknra as held 
in Digwari Cltakpin rifj[ht. Th«* Defend¬ 
ants are his rival claimants, Jlemendra 
Nath Hay, the Secretary of State for Jndia 
in Council, and the Jtaja of Panchakott*, 
the Zgrnindar. There are also certain firo 
/(truia Defendants of A\hom some are the 
Plaintiff's brothers and one is Dar])anarain 
Hoy who is admitledly one of the two 
Dif'wars of (Jhaut Hharra. 

'J’he Subordinate .ludffe has passed a 
(lecre.e in the Plaintiff's favour and has 
directed that the Plaintiff do recover pos¬ 
session of the land in suit, and effect has 
been givcm to this direction. From this 
decree an apjieal to the Jlifjh Court was 
preferri'd : it was heard by Fletcher and N. 
H. Chatterjea, .M. They were divided 
in opinion and so the •view of Chatterjea, 
.1., who was for contirminjj th(‘ decree of 
the Sul)ordinat(^ Judge, prevailed. 

From this judgment the present ajipeal 
has been preferred under cl. 15 of the 
Letters Patent by IJemendra Nath Hay, 
who has been supiHU'ted by the. Haja- of 
I’anchakote, a Hespoudent in this apiveal. 
No one else has appeared <'xeept the Plain¬ 
tiff who has su])porte.<l the deci’ee in his 
favour. 

There are two Digwars in (ihuut Bharra. 
The Defendant Darpanarain i,s one and his 
lx)sition is not contested. The wl3U)le di.s- 
pute is as to the other Digwar. It is com- 
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moil ground that the office of Digwar and 
enjoyment of the land go together, and this 
combination may l>e due either to a grant 
of land burdened with the .services of the 
office or a grant of the office reimmerati'd 
by the. enjoyment of the land. , 

^^■hichever of these two it may be. we 
know that the. office was held and the ])ro- 
l>erty enjoyed by Kartic Hay, the DefemP 
ant Hernendra’s father, and .seven genera¬ 
tions of ancestors before him and it is 
common ground that it was .so enjoyed in 
a regular course of succession. Kartic^ 
howevtT, was di.smi.s.s.'d in IH.5.5 and Hasik 
Jjal I padhava, a .stranger to the farnilv, 
was ajipoiiited in his place. But he in turn 
was dismissed on the J4th April lH5i; and 
Jtajaram Hai was appointed to the office. 
In JH(»| Hajaram Hai became incapable of 
performing the duties of the post and his 
nephew and heir presumptive, IMohendra, 
the Plaintiff s lather, was a[>])ointed. 

In the meantime (he di.smi.ssed Kartic 
Jiad rendered good service and .so on tJie 
IHth of August lytiff a jiromisc was made 
that when any Sardari or Sadiaii jaist 
becanu* vacant it should be offered to him 
in the first instance. Jn 1870 JMohendra 
was dismissed. Jn 1871 Kartic was con¬ 
firmed in the vacancy caused by this dis- 
mi.ssal and it was directed that pos.session 
would bo given him of the Cihatwali lands. 

This dismissal however was canetdied by 
order of the Liewtenant-dovernor wdio re¬ 
instated Mohendra in the service and on 
the lUth Juno J87"2 an order w'as made on 
the Sub-Inspector of Gangajal Ghati 
directing him to continue afe before to get 
the work done by Mohendra and give him 
fiossession of the lands. From a report, 
dated the 14th Augusii 1872 it appeal’s this 
was done. 

On the 10th July 1904 the Magistrate 
made an^,.order dismissing a number of 
Ghatwals, inching Moliendra. The 
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month this dismisKal was can¬ 
celled and Mohrndra was reinstated. 

Tn August 1907 IMohendra jjreferred a 
petition to the ]\ragistrat(* j)raying for six 
months’ leave on the score of ill-h<‘iilth and 
asking llutt his son Upendra. the VlaintilT, 
should be appointed in his place in an act¬ 
ing capacity for six juonihs. This was 
approved. 

On the 9th October 1907, IMobcndra died 
and his son l’j)endra asked to be appointed. 
The order was “rpendra Tlay will continue 
to act in place of his dead father ^^ohendra 
Naraiu Hay, Sardar of ilhami, ujitil 
fiirther orders. " 

I may here state that though rjiendva 
has brothers, the}' do not dispute the 
superiority of his sole claim to the office. 

Jn the meuntiine Kartic had died in 1908 
halving him surviving his widow Karuna- 
muyi, and his son, the Defendant IJemen- 
dra. Karunamayi on Mohendra’s death ap- 
jilied for the appointment of her minor son 
IJemendra as Sardar (ihatwal of I’ergaua 
!^^ahissara. The Deputy Colleetor reixirt- 
ed that in his opinion the a]>plication should 
be rejected and “ that the present acting 
nian l.'pendra Nath Kay (be) a|)pointed in 
place of his deceased father specially when 
he apjicars to have been doing good uork 
all along.” 

On the Kith of June 1908, the ^lagis- 
trute Collector made an order in which he 
said he thought Up®*^*^**®^ con¬ 

firmed. On the J4th August 1908, Mr. 
Maddox, the. Officiating Commissioner, set 
aside the Magistrate’s order, and directed 
that Heiiiendra, the minor son of Kartic, be 
appointed as Sardar (ihatwal and until he 
came of age a Dcjaity must be appointed 
in his place, ^’his opinion was based prin¬ 
cipally on ^Ir. Maddox’s reading of a deci¬ 
sion in Jogendra Singh v. Kali 

Charan Hoy (1). 

(1) 9 C. W. N. 6C3 (l9Wt. 


Upendia appealed to the Board of 
Keveime on the ‘ilst Heptcunber 1908, but 
the Board resolved that it had no jurisdic¬ 
tion. Thennijion L’pendra ajipealcd to the 
liieutenant-Oovernor and in reply he was 
informed that the remedy for any grievance 
which lit' might have, lay in the (’ivil Cour:. 
So this suit was instituted by Upendra in 
accordaucc with tlu' rejily givim him hy 
the (iovernmcnl. 

Whether we have here to deal with an 
odiee remunerated hy the jxissession of 
laiiil or land burdened with^the service of 
an office i-^ jmielieally inimaterinl in the 
view I take, 

r>ii( such mateiials as there are on the 
leeord in my opinion support the <'onchi- 
sion that we have here an office Vcniu- 
neiMted In the possession of land. IMost 
of the information we possess relates to li-.e 
period siibseipient to Kartie’s^ iip(xjin{- 
nieiit. but it does ajipear that one* of his 
]tr(‘;lec;*ss()rs was dismissed. Since that 
time there have* been repeated instances of 
appointment and dismissal which T have 
already mentioned, and what has given 
them the greater significance is that the 
corresponding jMwsession of the hind has 
ajiparently followed as a matter of course. 

The oral evidence on this point is inter¬ 
esting. Thus Kpendra says ” From 185G 
up to the time of my dismissal we have 
held the fiost of Sardar Digwar and held 
possession of the properties appertaining 
to the office. No t»earson was ap|)ointed in 
my father’s place and our possession did 
not cease.” 

Hater he deposes ” when a new’ Sardar 
is appointed, he has to take jiossession 
through the police. When T was appoint¬ 
ed acting Sardar, I did not apply to bo 
put in possession. The possession was 
then with ns.” And according to him, it 
is the ^lagistrate who appoints and dis¬ 
misses. 1 )arpanarain declares that he took 
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possession through the police on his ap¬ 
pointment, and that when a Sardar is ap¬ 
pointed permanently or in an officiating 
post, he has to take possession tlnoiigh the 
Police. 

Beni Madhab, the Police Sub-Inspector 
at (rangajal (xhati, says that the Magist- 
Irales dismiss for misconduct or default in 
the performance of tludr duties and lhal 
the P(jli ('0 giv(‘ possession to the* persem who 
is ^appointed, fiakhal Chandra Chatto- 
|rddhyo, de])Oses to this j)Ower of dismissal. 

I'rasanha Kumar Rai, who looks after 
Hemondra’s affairs dc'clai'fts that the Magis¬ 
trate appoints and disniiss<>s and that lie 
had never seen any Digwar or Sardar hold 
[lossession of the lands of his office after 
dismissal. * 

This view is borne out by the docuinenl- 
ary evidence. The earliest document is 
the rt'jiort .submitted in 179') by Kanji 
Tahsildar of Chakla Pachet, but his cover¬ 
ing letter shows that his sources of in¬ 
formation were limited. The rejiort throws 
no ap]»r('ciablc light on .the question now 
under discussion, and it is probable that 
the distinction it involves \Nas not iiresent 
to his mind. But for what it may be 
worth, we find him stating that the 
Digwars enjoy their Jagir villages with¬ 
out payment of rent in lieu of their wages. 

The order of the ‘23rd May 1847 is much 
more explicit, and the parwaiia there repro¬ 
duced states that Ghatwali lands are held 
merely for remuneration for labours of their 
services and that they are not entitled to 
make a permanent settlement of the lands 
to anyone by giving up their rights thereto, 
that they can grant only a patta of jote 
right for the period of their incumbency. 

Another document to which reference 
may usefully be made is Exh. D, and at¬ 
tested copy of Isamnabisi or list of Ghat- 
wals, dated in the year 1849. It is ex¬ 
pressed to be an Isamnabisi of Ghatwals 


who got their allowance in cash or got 
Jaigiri lands therefor. It refers to the 
subject-matter of the present litigation and 
one of the columns is headed “ whether 
the Sardar gets pay in cash or holds 
Chakrau lands.” In another column We 
find the following statement: “In the 
year 1‘22J Aditya Jiai was a])i>oiiited in 
place of Madan Rai who was dismissed. 

(lOur Mohan Kai w as appointed on the ‘25th 
Bhadra 1‘238 in ]ila<:e of bis <ieceased father 
Anand Rai. Jugal S:xnkar was appointed 
in place of his deceased brother Ananda 
Sankar on the 26th Bhadra 1235.” 

The conclusion thtMi to which 1 come is 
that the Digwari ])osition was that of an 
office remunerated by the enjoyment of 
land. So the ne.xt point for determination 
is, whether this office was hereditary or not. 
No Sannud is fortlico’iiing, but the history 
of this office establishes a gcnei'al Jisage on 
the death of a Digwar liolding office to ap¬ 
point bis heir in his place as the succes¬ 
sor to his office. Whether the office thu-5 
became hereditary ii^ the strict sense of 
the term, may be open to discu.r.sioii, tor 
even in the case of life grants, it is a 
coinuion ju-actice tint they should be re¬ 
newed to the heir of the grantee, or that 
there may be by usage an appearance of 
descent and it must alwa 3 's be U' matter 
of some doubt at what jxiint the principle 
and practice of identification can be pro¬ 
perly regarded as establishing heritability. 
Here the usages of the heir taking his pre¬ 
decessor’s place can be traced back to the 
17th century and so long a usage cannot 
be disrcgard(‘d as an exponent of the Dig¬ 
wari right. On the contrary 1 think we 
may safely ascribe to it the force of law 
subject to the qualification that the heir’s 
claim and tenure of office is dependent on 
the approval of the Government. Mr. 
Maddox’ determination recognises this, for 
he clearly thought passing 
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judgment on conflicting legal claims, and 
it is difficult to reconcile the Government’s 
reply with any other view. In fact when 
analysed the contest would seem to be 
whether Mr. Maddox’ legal pronouncement 
wsfs correct or not/ for if Mr. Maddox had 
not decided as he did, l’y)endra would not 
have been disturbed. 

The Magistrate* did approve Upendra's 
succession on his father’s death, but this as 
I have shown was cancelled by the C'om- 
missioner with the result that the Board of 
Revenue resolved it had no jurisdiction and 
Government referred to the Civil Court. 
When the facts of the case are grasix^d this 
attitude of the Government is free from 
difficulty, for the Commissioner’s deter¬ 
mination was not limited to Upendra’s con¬ 
duct or fitness for office, but proceeded <m 
that officer’s view of the rival legal claims. 
The Commissioner’s dficision is based on 
Jogendra Nath Singh v. Kali Charan liny 
(1), but that case has absolutely no appli¬ 
cation to the circumstances of this case : 
it dealt with a pro|»osition that has no re¬ 
levance here and determined no point that 
arises here. Apart from a })ersonal ])ro- 
mise, in favour of Kartic, Hemotdra. 
Nath’s only claim would be as the heir of 
Kartic, but after his dismissal 60 years 
ago, he can no longer be regarded with 
reason as a stock of descent. The last in¬ 
cumbent was IMohendra and Uj^endni Nath 
is his heir. Still it does not appear to me 
that we can uf)hold the unconditional 
decree that has been passed, for that dis¬ 
regards the qualification that the Govern¬ 
ment’s approval is necessary, and we can 
do no more than express our conclusion 
that Mohendra was the incumbent of the 
office at his death, having been appointed 
thereto in succession to Rajaram Rai whose 
heir he was, that Upimdra was the heir 
of Mohendra, that Upendra’s claim to suc- 
(1) » r. w. K. ««• (ISOS). 


cced is subject to the approval of the Gov¬ 
ernment, and that the ground on which 
the Commissioner cancelled the Magis¬ 
trate’s sanction was erroneous in law. 

Wc cannot therefore affirm the decree as 
it stands, so that we have to see, whether 
it is open to us to pass a d^ree w’hich will 
embody what is essential in this conclusion. 
The plaint is not happily framed, but in 
view of all the circumstances of the case, I 
think we can make a declaratory decree, 
defining the Plaintiff’s ])Osition, though it 
may be it is not really-necessary, for having 
regard to the Govfernnumt’s reply referring 
the Plaintiff to the Civil Courts, they woxdd 
jxrobably be prepared to give or withhold 
its af)proval in accordance wdth the view 
we have expressed, seeing that it invited 
recourse to the Civil Court. For the Ap¬ 
pellant, it is objected that we cannot make 
a declaratory decree on a^plaint framed as 
the present is, and we have been referred to 
the decision in Wallihan v. Juggiaxcar (*2). 
But that decision does not aiqxear to me 
to govern the present case which is jx’culiar 
in its circumstances. The prayers in the 
plaint are not limited to a claim for posses¬ 
sion but seek declaration, and though the 
form in which these declarations are sought 
do n(»t comply strictly witli the provisions 
of sec. 42 of the S()ecific Relief Act, tho 
))rayer3, more cs|>ecial!y in view of Or. VII, 
r. 7 are, T think, sufficiently comprehensive 
to peimit the decree I think should be 
passed. 

In dealing with this matter on broad 
lines we shall be acting in accordance with 
what has been done by their Lordship-s of 
the Privy Council in more than one case, 
when, to use an expression employed on 
one occasion, it w'as necessary out of a 
wreckage of procedure to construct the 
material for a just decision. 

pi) L, K. 86 I A. 88: • 0 13 0. W. K 
M7 (18Q7). 
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The principle adopted by their Lorsdhips 
in Cockrell v. Dickens (3) is this, “ The 
rule is that il‘ the Bill contains charge's 
putting facts in issue that are material, the 
Plaintiff is entitled' to the relief which those 
facts will sustain under the general prayer, 
but he cannot desert sjjccific relief prayed, 
and under the general prayer ask sj)ecific 
relief of another description, unless the 
facts and circumstances charged by the 
Bill will consistently with the rules of the 
Court maintain that relief.” i\nd) the 
same position was ^maintained in Durga 
Prosad Surcka v. Phajotv Lull (1) and Gopi 
Nurain Khanna v. Babu Bansidliar (5). 

We must therefore modify the decree of 
the lower Court by substituting for the 
same a d(XJkration that according to usage 
on the death of a Digwar of (5hunt Bharra 
holding office, his heir may be a])pointed in 
his place, if thc^Ciovernment a]iprove ; that 
Mohendra Narain Ray held the. office of 
Digwar at his death and that the Plain¬ 
tiff is the heir of Mohendra Narain Ray. 
This Court cannot give relief either by ap- 
X>ointing him to the office he seeks or deli¬ 
vering him {Mjssession of the land apper¬ 
taining thereto. That relief must bo 
sought elsewhere and ixjssibly for this 
purpose the declaration may be of service. 

In the circumstances of this case, each 
party should hear his own costs throughout. 

Mookkrjbe, ,1. —This is an appeal by 
the first Defendant in a suit commenced by 
the Plaintiff-Respondent for recovery of 
possession of land on declaration of title 
thereto as Digwar of Ghaut Bharra in the 
District of Bankura. The suit was deeieed 
by the Trial Court. Upon appeal to this 
Court, the Judges of the Division Bench 
were equally divided in opinion, Fletcher, 

<«) S M. L A S80 J840 


J., was of opinion that the decree of the 
Subordinate Judge should be reversed and 
the suit dismissed. N. R. Chatterjea, J., 
was of opinion, on the other hand> thde 
the decree shoidd be confirmed'. C®Qse- 
quently the decree of the Subordinate 
Judge stood confirmed under sub-sec. 2 of 
sec. 98 of the C'ode of Civil Procedure, 
1908. On the present appeal under cl. 15 
of the Dettera Patent, the decision of the 
Subordinate Judge has been assailed prin¬ 
cipally on the ground that the Plaintiff can¬ 
not claim as of right to succeed to the 
office of Digwar and that as the Executive 
Government have refused to appoint him 
as Digwar, the Civil Court has no jurisdic¬ 
tion to review’ the order of the Executive. 

It is desirable at the outset to state that 
no usefid purpose is likely to be served by 
areferenci,' to the provisions of Reg. XXTX 
of 1814, which are applicable to Birbhum 
Ghatwals; nor can any analogy be safely 
drawn from the decisions in Nilmoney 
Singh v. Bakranath Singh (6) and Jogen- 
dra Nath Singh v. Kali Charan Boy (J) 
which are mentioned in the judgments of 
the Division Bench. As was observed by 
their Dordships of the Judicial Committee 
in the case of Bapi Clntnder Dutiia v. 
Jugesh Chimder Dntt (7) the argument 
from analogy may arise where a principle of 
law is involved, but where Courts are deal¬ 
ing \A i'h the positive enactment of a statute 
reasons founded upon analogy are scarcely 
applicable. Tliis observation is jieculiarly 
weighty where the rights of the parties 
litigant deiiend in a great measure upon 
the nature of the i>articular tenure or the 
terms of the particular ^nt. The 
problem for investigation, consequently is, 
what is the nature of tlw texture, what 
are the terms of the gnnt in this case as 


(4) L. B. 31 1. A. laa : a. c. 7 0. W, ». 480 
(1M4). 

(B) L. B. «9 I. A. ia»! 8. c. 0 0. W. N. 677 


(1) 0 0. W. V. m 

(6| I. L.B.» C>t; .tS7 .}a8ai. 
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indicated by its antecedent history. In 
the determination of this question, wc 
must l)e:ir in mind the clear distinction 
between the {^ranl of an estjite burdened 
with a certain service and the grant 
of ran office this performance of whoso 
duties are remunerated by the use 
of certain lauds. This fundamental 
distinction was emphasized by Jack- 
son, J., in Koohlip Naraijan SitKjh v. 
Mahadro Nnrayan SiuyJt (8) and has since 
then been ri'cognised and apf)roved by the 
Judicial Committee, in Forbes v. Mir 
Muhainmtid (0). LvcJanaud Singh v. 
Munoruiijan Singh (10) atul Venkata Narn- 
sitnha v. Sohhana'dri (11). 

Tn the investigation of the naturi* of the 
title, under which the lands in dis])ute 
have been held by successive occupants 
thereof, reference to the following genea¬ 
logical tables will be found convenient. 

(A. 

Ssiliebram. 

I 

Dtiri 

Ananda 

Madhi 

_I 

I ' ^ i 

ShAzn Ham 

i I 

Khudu Gobardhan 

I I 

f Alaiiii 

_!__ . I 

Madan Adaitu Qoiirui<«hAii Muktararn 

I I 

Kartlc Darpnnaray.tii 

I Dtifd . bo. 8 

Heino’idra Dofdt. No I 
»B) 

X 

_ I 

Hajarntn Y 

^ Mohondra 

'' I 

Upetidm 

It is undisputed that the lands in suit 
^MTc held by successive Digwars of Ghaut 
Bliarra, who were up to the middle of the 

(8) 6 W K 1(k9 at p 209 (1868‘. 
ift) 19 M. I. A 438 at p. 464 ( 870). 

(10) 18 B L R. 124 at p 181 0878). 

Ill) L. R. 83 I. A. 46 at p. 62 ; B. 0. 10 0. W 
161 11806*. 
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Nineteenth Century, members of the 
family whereof Bahebram was the founder. 
The evidence indicates that Sham and 
Ram were. Digw’ars in 1782. Since then, 
the lands have been enjoyed in equal halves 
by the two Digwars, one of whom came 
from the branch of Shani and the othej* 
from the branch of Ram. AVe are not con¬ 
cerned in this litigation with the lands en- 
jf»yed by the Digwars who belong to the 
latter branch, but the evidence indicates 
(bat (uuir Afoliau was apjiointed Digw'arin 
IH'Jl and that Dar[)ariarain succeeded him 
in 1805. When vwe turn to the liistory of 
the other branch, we find that Mudan who 
was Digwar in 1808, was dismissed in 1814 
and was succeeded by Adwaita who in bis 
turn was dismisscil in 18.50. *^.Kar(ic was 
ajipoinled Digwar ou the 28tb March 1851 
after the dismissal of bis father and was 
bim.self dismissed on the JOtb May 1855, 
as the authorities were not satisfied with 
the manner in which he discharged the 
police duties. On the dismissal of Kartic, 
a stranger to the family, named Rasik Lai 
Dpadhaya, was ap^Hjintod Ghalwal, but his 
tenure of office w'as very brief, as hi* him¬ 
self was dismissed on the 14tb February 
1850. On the dismissal of Rasik, .Rrojaram 
the grand uncle of the IMaintiff who be- 
lofiged to a different family, was ap|)ointed 
Digwar on 14th April 1850. lie was suc¬ 
ceeded in 1801 by Mohendra, the father 
of the Plaintiff*. During the incumbency 
of Mohendra, Kartic, in 1869 made a suc¬ 
cessful atteinj)t to get back the office when 
Mohendra was suspended. On the 13th 
October 1870, Mohendra and Darjranarain 
were both dismissed, us their conduct wa.8 
deemed unsatisfactory and the opinion was 
e.\pressed that it was improper to keep such 
men in Government service. Kartic was 
re-appointed Digwar in place of Mohendra 
on the 11th January 1801 and, one Khetra 
Nath was, at the same time, appointed in 
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place of Darpanarain. But on the 30th May 
1872, Mohendra and Darpanarain were 
both reinstated by the Lieutenant-Gover¬ 
nor in supersession of the order of the 
Commissioner v\ ho had confirmed the order 
of dismissal made by the Magistrate. This 
terminated the brief restoration of Ivartic 
to the ottice winch had been held by his 
ancestors for seven generations but he 
obtained, what may be described as a 
IJromise of re-appointment on a future 
vat’aney. Kartic however, died in 1900 
leaving an infant^jon Ileniendra the first 
Defendant in tins litigation. On the 19th 
July 1901, Mohendi'a was dismissed again 
by the Magistrate along with a number of 
otlun* persons similarly situated. On the 
Oth AugUift' 1904, this order was revoked 
and Mohendra. and JLrp-inarain werv' con¬ 
ditionally re.stored. I’lte evidence |)oints 
to the eonelusiwn that they were allowed to 
coJitiiiue in ollieo and enjoy the lands, 
though the condition iinpo.scd does not ap¬ 
pear to have been fulfilled. On the 20th 
August 1907, Mohendra obtained leave of 
absence on the ground of illness and his son 
Ijpendra was apiMjinted to act for him ; but 
Mohendra never returneil to his work, as 
he died on the 9th October 1907. Ui^en- 
dra was there\ij«)n directed to act. until 
further ord('rs. At this stage, an attempt 
was made by the guardian of Ibunendra 
to secure the office and the lands for him 
if possible. The Magistrate, however, on 
the loth June 1908 up]X)inted Upendra as 
Digwar on the strength of a report, dated 
27th April 1908 submitted by the Deputy 
Magistrate. But tin api)eal to the Com¬ 
missioner, the order of the Magistrate was 
reversed on the 11th August 1908 and 
Hemendra, the infant son of Kartic, was 
appointed Digwar, Dpeudi*a preferred an 
ux)peal to the Board of Eevenue, which was 
dismissed on 2l8t %!ptember 1908. He 
then appealed to the Lieutenant*Governor; 
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but on the 29th March 190$, he was in¬ 
formed that the remedy for any grievance 
which he might have, lay in the Civil 
Court. The result was the institution of 
this suit by him on the 16th August 1909. 

From the fact thus briefly narrated, two 
I)oint8 emerge as perfectly clear, namely, 
firat, that the disputed lands have always 
been enjoyed by the Digwar of Ghaut 
Bharrah and secondly, that when a person 
has been dismissed from the office of Dig- 
w'ar he has been forthwith deprived of the 
lands : there is ind(;ed no trace in the evi¬ 
dence that there ever was an assertion by 
a dismissed Digwar that he was not liable 
to be deprived of the lands. As regards 
t he dismissal it .self the Digwar w'as at 
liberty lo aj)peal from the decision of the 
Magistrate to the su|)erior authorities, but 
III) one has ever suggested that if the Exe¬ 
cutive Government ultimately confirmed 
the order of dismissal, the Digwar hud still 
a right to continue in possession of the 
lands. These circumstances in my opinion, 
justify the inference that we have here, 
not a grant of lands burdened with a cer¬ 
tain service, but the grant of an office the 
performance of whose duties is remunerat¬ 
ed by the use of lands. The land and the 
office went together, but the office was the 
primary concern, the occupation of the 
land was subsidiary thereto. I think the in¬ 
ference is also legitimate that we have here 
a case, not of property held by a man to 
himself and to his heirs, but of property 
held by a man to himself as holder of an 
office and his successors in that office. 
The office itself was not hereditary, in the 
sense that the heir of the last bolder was 
entitled as a matter of right to discharge 
the duties of the office and to remunerate 
himself from the usufruct of the lands at¬ 
tached thereto. The themy that the office 
was hereditary in character is inconsisilent 
with incontrovertible facts dhHoioded in thiq 
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evidence. Successive Digwars were dis¬ 
missed by the Executive Government on 
the ground that they were not fitted to hold 
the office without any question or demur. 
In 1855 the office was granted to a stranger 
to the family of Kartic and when the new 
Digwar was in his turn removed a few 
months later, another person Bajaram, who 
w’as stranger to both the families, was ap¬ 
pointed, it was then expressly stated as a 
point in .his favour that he was not connect¬ 
ed with Kartic. The view that the Digwar 
was liable to be removed for failure to dis¬ 
charge his duties satisfactorily and that on 
his removal the Execxitive Government 
was free to appoint a qualified stranger as 
successor is borne out by the documentary 
and oral evidence on the record. 

The earliest document, namely, the re¬ 
port of Kanji Tahsildar, dated, the 0th July 
1799, though based on meagre material, 
makes it reasonably clear that the Dig wars 
enjoyed the villages without payment of 
rent in lieu of their wages. Evidence of a 
more recent date is consistent with this 
position, for instance the order on Adaitya 
and Gour Mohan, dated the ‘idrd May 
1847, states explicitly that the Digwar^ 
held lands merely for remuneration for the 
labours of their services and are conse¬ 
quently .competent to create only such sub¬ 
ordinate rights as do not continue beyond 
the period of their incumbency. The list 
of Ghatwals framqd in 1849 makes it 
equally clear that the Digwars when they 
did not get their alloWknce in cash held 
the lands only in lieu of such allowance, 
and this was applicable to the Digwari now 
in suit. The same view is supported by 
subsequent reports and orders made on the 
occasion of dismissal of successive Digwars 
and the appointment of their successor, and 
this is confirmed by the statement of the 
Plaintiff himself as to the nature of the 
tenure of the Digwari office made in an 


agreement between himself and his brother 
oti the Ist April 1908. The position, con¬ 
sequently is that the disputed lands apper¬ 
tain to the office of Digwar of Ghaut 
Bharra, that the office itself is not here- 
- dilary as a matter of right, that the holder 
of the office is liable to be removed for 
failure to discharge his duties to the satis¬ 
faction of the Executive Government, that 
on the removal of a Digwar his successor 
acquires a valid title to the office only if 
aj)poitited thereto by the Executive Gviv- 
cvnmeiit, and that although on two occa¬ 
sions, strangers haver been appointed to this 
oflKc, during many generations, the heir 
to the last holder has taken the office and 
the lands with the aj)proval of the Execu¬ 
tive Government. « 

Tested in the light of these conclusions 
what is the position of the Plaintiff? He 
has not been appointed Digwar by the Exe¬ 
cutive Government and he had not conse¬ 
quently a valid and enforceable title to that 
office at the time of the institution of the 
suit. He is plainly not entitled to decree 
for x>ossessiou of the lands annexed to that 
office and the decree of the Subordinate 
Judge cannot, to this extent, be possibly 
confirmed. But it does not follow that the 
Plaintiff' is not entitled to any relief in the 
suit as framed and here we must take 
into account the very special circumstances 
which have preceded its institution. The 
I’laintiff, on the death of his father, was 
ax^pointed 1 d^ar by the Magistrate. But 
the order of the Magistrate was reversed 
on appeal by the Commissioner. The 
decision of the Commissioner was largely 
based on a misapplication of the judgment 
of this Court in the case of Jogendra Nath 
Singh v. Kali Charan Roy (1). That deci¬ 
sion, it has not been seriously disputed 
before us by either party, has no postable 
ax>plication to this case. There the Court 

(1) 9 C. W. N. 608 (1905). 
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found that the particular tenure was not 
merely heritable but was also permanent, 
and that a tenure of this description could 
not be determined or resumed by the 
zemindar or the Government on the ground 
that the services were no longer necessary 
or had been dispensed with. It was 
further held that in the case of a tenure of 
this description where, during the iifo-time 
of the Ghatwal, his son who was appointed 
his Deputy, was dismissed, the dismissal 
of the son did not amount to a dismissal of 
the father, and .^hat after the father’s 
death, the son w’as'entitled to succeed, 
although during his father's life-time he 
ha<l been dismissed while acting as a 
Deputy of his father. It is obvious that 
these principles have no ai)pli<’ation to a 
case where, as here, the tenure is not herit¬ 
able as of right and' the lands are annexed 
to an office which also has not a hereditary 
character impressed upon it. The position 
then is, that the Commissioner refused to 
approve (he appointment of the Plaint ff • ^ 
Digwar, not because the Com nissioner 
considered him unsuitable for the office, 
but because the (’ommissioner t(K)k an 
eiToneous view of the relative rights of the 
Plaintiff and his opponent, the determina¬ 
tion of the Commissioner was in essence 
based upon an erroneous adjudication of a 
question of title. This explains why the 
Board of Revenue stated that the Board had 
no jurisdiction and why the Executive 
(lovernrnent held that the remedy for any 
grievance which the Plaintiff might have, 
lay in the Civil Court. It need not be 
denied that as was recognised in Debec 
Narain v. Sree Kishen (12) and Secretary 
of State v. Poran Singh (13), the Civil 
Court has no jurisdiction to reinstate a 
Ghatwal who hae been dismissed by the 
Executive Government as unfit for the dis^ 

(18) 1 W. R. 831 (t8««). 

( 11 ) 1 , 11 , 9.6 04 . 748 ( 1878 ). 


charge of his duties. But the position is 
obviously different, where the Commis¬ 
sioner decides against a claimant, not in 
the exercise of his discretion but upon an 
erroneous view of the relative title of his 
conteslant. Lull Dharee Roy v. Bvojolal 
Singh (14). I am of opinion, accordingly, 
(hat it is competent to this Court to grant 
to the I’laintiff relief by way of a declara¬ 
tory degree under sec. 42 of the Specific 
Relief Act, so that the Plaintiff may ap¬ 
proach the Executive Government and 
seek their decision on the question of the 
up[>ointment of a successor to the office 
of Digwar of Ghaut Bharra. A similar 
view’ has been taken in Bombay in connec¬ 
tion with w'hat are known as Vatans, and 
it has been ruled that if the Plaintiff has 
the right and if the Court has jurisdiction 
to give him relief by declaring it, he is 
cntithxl to* a decree ; the Court is not con¬ 
cerned with the object or motive of the 
party who comes into Court in assertion 
of hi-4 alleged right, and he should not be 
refused declaration merely because he 
seeks it with a view to influence the opi¬ 
nion of the Revenue authorities. Ram 
Chandra v. Anania (15), Govind v. Bapuji 
(1(5), Khando v. Apaji (17), Rahim Khatt 
v. Dadantiyo (18) : but the position is 
different when the declaration sought can 
be based only on the investigation of a 
question which is by statute or otherwise 
expressly excluded from the cognizance 
of the Civil Court, Khandona v. Apaji (19), 
Chinto V. Lakshmi Bai (20), Bal Kriilina 
V. Balaji (21), Raoji v. Genit (22) and 

l14) 10 IV, n. 40 . 

(in I. L li. 8 B m. 38 (1888 . 

(16, I. L. R. 18 Bum 818 1888i. 

<17i II Rom. L R. 18480(1901'). 

(18) 11 Bom. U R. tSSHfl, I« !«• R 84 Bon. 10» 
(1909). 

• 19) I. L. R 8 

(20* I. L. R. 8 R^. :m()l7ij|. 

(311 I. b. R t 86 Ki88l^ ' 

(88) 
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Jwaji V. Fakir (23). The view I take is 
supported by the decision of the Judicial 
Committee in Sadat Alt v. Khaja Abdul 
Gunney (24) which recognised the i)rinciplc 
that before the Court grants relief in a 
declaratory suit the Court must see that 
the declaration of right may bo the foiujda- 
tion of relief to be got somewhere. This 
condition, it appears to me, is sufticic'ujtly 
answered in the present case. T^^arrive 
at this conclusion without, hesitation or 
embarrassment in view of the letter of the 
Government of Bengal, dated 29th March 
1909. 

The only other question for considera¬ 
tion is, whether a declaration sliould be 
granted in the suit as framed. Here I 
think the Court should l>e guided by well 
settled principles now embodied in r. 7 
of Or. 7 of the Code of 1908. The }irin- 
ciple is best stated in the words of Lord 
Erskine in Heirn v. Mill (25). The rule 
is that if the Bill contains chai-gcs putting 
facts in issue that are material, the Plain¬ 
tiff is entitled to relief which tho.se facts 
will sustain under the general ])rayer hut 
he cannot desert specitic relief prayed and 
under the general prayer, ask specific relief 
of another description, unless the facts and 
circumstances charged by the Bill will 
consistently with the rules of the Court 
maintain that relief. This formulation of 
the rule, it may be parenthetically observ¬ 
ed, is atrributed per incuriam to L<ord 
Eldon by Baron Parke in Cockerell v. 
Dickens (3). In the application of this 
salutary rule, the teat is whether the De¬ 
fendant will be taken by surprise— Stevens 
V. Guppy (26), and there can be no sur¬ 
prise if the deficient relief not specifically 

(I) 9 X. I. A. 889 (1840) 

(98) 14 Bom. L. R. 805 <1912). 

(24) II B. L. R. 903(1878). 

(98) 18 Vm. 110 (1806). 

(96) 8 Rwm 171»( p. 186 (1828). 
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claimed, but supplied as the Courts think 
just, is consistent with the relief speci¬ 
fically claimed as well as with the case 
raised by the pleadings. ^Cargyll v. 
Bou'er (27). This rule has been repeated¬ 
ly recognised and approved by the Judi¬ 
cial Committee [Corkrrll v. Dickerts (3), 
Durga Brosuil v. Hkajnu Lall (I) and Gopi 
N-nrdiit v. lUtnsidhar (5)]. The decision 
in Wallihan v. Joq(jc.<iU'ar (2) is not really 
opposed to this view’ and only illustrates 
the position that to entitl(< a Plaintiff to 
judgment tinder the cla^ii for general re¬ 
lief, different from tliut s|K>cifically claiin- 
(vl, the allegations ndied u|X)ji must not 
only be such as to afford a ground for 
relief claimed but they must have been in¬ 
troduced for the |)urpo8c of showiftg a right 
to re.lief and not for the mere purpose of 
corroborating the I'laintiff’s right to the 
specific relief claimed. In tUs case before 
us, the nature of the title under which the 
di.spiited [m)|«‘rty is held has been in- 
Vf'stig.ited after a protracted trial and tlr.re 
is no rooiri for suggestion that the Defend¬ 
ant will be taken by surprise if a dec^ara- 
t(5rv decree is made jn favour of the Plain¬ 
tiff, I hold accordingly that this is a case 
wh(‘re a declaratory decree may properly 
be made and I agree with the Chief 
.Justice that this appeal should be allowed 
and the de<‘rep of the lower Court modified 
by the sub.stitution of a declaration in the 
terms framed by him. 

Holmwood. J.—have nothing to add 
to the judgments which have just been 
delivered and with which I agree. 

Decree modified. 

(2) L. R 86 I A. 8^: a. c. 12 C. W. N. 927 
(1007). 

(8) 2 X. I. A. 889 (1840 . 

(4) L. B. 81 I. A. 122: s. o. 7 C. W. N. 
4<«9 (1904). 

(6) L. a. 82 L A. 12 : s. o. 9 C. W. N. 677 
(1906). 

(97) 10 Ch. D). 608 (1678) 
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Retirement of Mr. Justice Imam. 

Mr, Justice HossoiTi I^iiaiii lias rcsif^iu-d his 
seat (HI tJie JViieli of th(' Calciilta Coiiit 

wiili (!ff(y:t from tlie Isl .Marcli. W'c notice 
witli l•(‘{^ret tluit lie has had to retire so soon 
o\vin{> to ill-health and we ho|H‘ he A\ill stxjn 
l)(* restored t« his former health and strength. 
During the short time that he has been on llio 
heneh Mr. .hi.stiee Imam gave ample (widence 
of ability, judicial independence and strong 
common sense wftieh always maki“ a successlul 
judge. 


Mr. Justice Greaves and Mr. Justice New^ 
bould. 

In conse(|uencc of the retirement of Mr. 
Justice linain, J\Ir. .lustice llreaves has been 
made a. nermanent .Judge. His l.ordsliip was 
an .Additional .liidge all this time and we are 
glad to notice that he has been appointed to a 
fiermanent vaciincy at the ciirliest inissible 
<ip|K)rtunitv. In place of Mr. Justice (Ireaves, 
Mr. Justice N'i'wbould has bt'cm ap|K)inted an 
Additional .ludge. 


Shares in family property under Hindu Law 
of the adopted son and naturally born 
son respectively of two brothers. 

Dll 20th November lust, their Lordships of 
the Judicial ('ornmittee of the Privy ('ouncil 
delivered a very imjiortaiit jiidgnicJit on » much 
disputed question of Hindu Law. Tlie parties 
to the litigation were (Injraii Hindus and tlu' 
question arose in a suit for partition of family 
proiierty formerly lield in joint ownership by- 
two brothers Bhagwandas Nagardas and Hur- 
kissendas Nagardas. HurkiHB4’ndas died on J4th 
Sftj)tember 1900. leaving him surviving bis 


who on the iHtli Deccinlx'r 1900 was delivered of 
ii inwUiuiuoun ehild the Respondent Bachoo 
Uiiikissendas. BhugMaiidas Nagardas died 
ehibyess on 17tli Deesmiber 1900, Iciaving him 
surviving a widow who, andi'r an authority to 
adopt given to her on I7tli b'ebrnary. 1901, 
adopted the App(>llant as a son to her (icceiused 
husband. 'J'lie parties, it imed hardly be stated, 
were governed by the Mitakshara as altiTed or 
interpreted by the Vyavahara Alayiikha. The 
Apjiellant who v\as tlie PlaintilT in the suit 
claimed a moiety of the projierly, whilst the 
Re.spondent eotUeiided on the authority of paras, 
2-1 and 2.‘» of sec. o of the Datlaka (.'handrika, 
as coiistnicd and applied by Alavkby and I’rin- 
sep, JJ.. ill li(i<jhub(iuuiHi boss; \. Sa-dhu Churn 
Doss (1. 1j. R. -1 Cal. -125) that the A]i|>ellant 
hciiig an ado|)ted son was (Mititlcd to a reduced 
share. MaeU'od, J., at the original (rial up¬ 
held the .Vjipidlant s claim, but bis d(‘cisiion 
was rev(*rscd on ap|K‘al by the .Vppollah* Beiudi 
which acccpt(*d llu' intcr|irctation of Markby 
and l’riiisc]>, .JJ. 

Before' the .Vppellate Court were placed two 
translations of the two paragraphs from l.>attaka 
Cliandrika, one Sutherland's (which was the one 
upon wliicli Markliy and Rrinsep, J.J., pro¬ 
ceeded) and aiiotlii'r by Sir Kamkrislma 
Bbandarkar. '^I’heir Lordships of the Judicial 
Cominittei* e.\pressed tlK'mselves imahh' to say 
which Iraiislatioii was the more literal, each 
being (ib.seiire but thc'V h,Txl no doubt that 
neither translation warranted the construction: 
plae<'<l by Maikby and Prinsep, JJ., and by 
the Vpp(‘llat(' Court in Bombay on the views 
.somewhat obscurely expressed by the author of 
the Daltaka (diandrika himself in the para¬ 
graphs reh'rred to. 


Tn tlu'ir Tjordships’ opinion what the author 
of the Dattaka (Ihandrika meant was that in 
eases of the distribotipp of family property by 
partition an adopted ismi stood exactly in the 

'l;,' 85 
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same position as he would stand if he were a 
naturally born son of his adoptive father, sub¬ 
ject to the qualification that if there was a 
competition between an adopted son and a sub¬ 
sequently born legitimate natural sou of the 
same father, the adopted son would take a 
less share than he would lake if he' had been a 
naturally born legitimate sou. This construc¬ 
tion was not in their Lordships’ opinion in con¬ 
flict with ady [)rinci[)le of the Mitakshara or of 
the Vyavuhara Afayukha and was moreover con¬ 
sistent with the reference to the text of V’asistlia 
in paragraph 1 of sec. 10 of the Dattaka 
Mimansa; according to which ‘ ‘ when a son 1ms 
been adoj)t(>d, if a legitimate son be afterwards 
born, the given son shares a fourth part.” It 
was to their Lordships obvious that Vasistha 
and Nanda Pundit were both referring to cases 
in which the comjK'lition would be between an 
twlopted son and a naturally born subsequent 
son of the same father. 


As regards the decision of Markby and Prin- 
sep, .1.1., referred to above their Lordships 
fHjint out that it was in conflict with the pre¬ 
vious decision of Loch and Hobhouse, .I.J., in 
Tara Mohun v. Kripa Moyce in 9 W. P., p. 4-23, 
which WHS followed iti IKHI by McDonnell and 
Field, .1.)., in Dinomth v. Gopal (lharn, 8 C. 
fi. J{. 57 : and also that in liaja v. Subharaya, 
I. Ij. R. 7 Mad. 25S, dovibt was cast on its 
•correctness by Muthuswami Ayyar, .1. 


.\n attempt was made before their Lordships 
to establish tlu* fKJsition that a son by adoption 
•did not becoDje a coparcener in the joint family 
pnijjerty by nd'erence to the idace which was 
assigned by iVlami and other early anthoritiex 
to the twelve then |x)H8ibl<* sons of a Hindu. 
L'lwn this argument, their Ijordshij)s observe 
that Hindu law and custom have not stood still 
and what we were now concerned with was the 
|x)sition at the present time of an adopted son 
in a Hindu family. As to this the authorities, 
i’.g., Sumbhoofhuiider v. Nurain, 3 Knapp. 55 
and I'udnia Voomnri v. The Court of Ward^t, 
H I, A. 229. Kalikoniul v. Uwu Shunkar, 10 
1. A. 138 established that an adopted son (ex¬ 
cept in certain matters relating to marriage and 
except in so far as th(*re might be a competition 
between an adopted son and a subsequently born 
legitimate son to th(! same father) becomes for 
^1 purix)ses the son of tlje father by adoption. 
This, in siibstance, is also the view which has 
been taken by their Lordships the Chief Justice 


and Woodroffe and Mookerjee, JJ., in the ap- 
])eai of Guvgadhar Bogla v. Hira Lai Bogla 
which as well as the l*rivy Council decision will 
be shortly reported. 


PATNA HIGfH OOUBl| NOTES 
Opening of the Patna High Court. 

The I'atna High Court was opened on Wed¬ 
nesday Ihc Ist of ^larch last. The opening 
ceremony was an imposing one. The Hon’ble 
Judges wore full Court dress. They were robed 
in red gown, wigs, black knee breeches, black 
silk stockings and buckled patent leather shoes. 
’I'he Judges first assembled in the (iovernment 
House wh(‘re the Chief Justice was residing. 
Then they proceeded in procession in‘motor 
cars, the Chief Justice ai^ IVlr. Justice Sbarfud- 
(hn, the seuiormost |>tu!>ne Judge, heading the 
procession. The Judges on arrival entered 
ihrougli the main entrance and first proceeded 
to their private chambers. The admission of 
barristers and vakils and visitors was by invita¬ 
tion cards. These gentlemen hifd taken their 
seats in the Chief Justice’s (’onrt room before 
tlie arrival of the Judges. There were a 
number of Knrojman ladies and two Bengalee 
ladies ]>re8ent who were provided with seats 
below the dain to the left-hand side of the 
Judges. Exactly at 10-3.5 the Judges entered 
the Court room and took their seats on red 
monxvo stulTed armles-'s chairs on the dais. The 
Registrar of the Court, the Commissioner of the 
Division, tlie (’ommiasioner of Excise and 
Registi’fition and houk'. local high oflieialH took 
their seat on the dais behind the Judges. The 
11 on'hie the Chief Justice then announced that 
His Majesty the l\ing-Kmj)eror has been pleas¬ 
ed. by Letters I'atcnt published "on date, to 
establish a High Court of Judicature for the 
I’l'ovince of Bihar and Orissa to be called the 
High Court of Judicature at Patna and that 
from date the jiirisdiction hitherto exercised in 
this I’rovince by the High Court of Judicature 
at Fort William in Bengal has been transferred 
to this Court. 


Mr. Mazahrul Huq then, in according 
welcome to the Judges on behalf of the Bar, 
alluded to the high traditions of the Calcutta 
High Court and the eminent Chief Justices of 
that Hon’ble Court who had contributed to the 
building up of the traditions and maintain¬ 
ing thorn. He expressed a hope that the 
Hon’ble Judges of the Patna High Court would 

6^ 
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keep fast to the moorings and administer even- 
handed justice between the strong and the weak 
a.nd the rich and the poor. He oiTered on 
behalf of the Bar their whole-hearted co-oiiera- 
lion to the Hon’ble .Judges in their responsible 
and arduous task. Bki Baheb JS'arayun Prasad, 
the President of tlie Vakils’ Association, then 
read a speech in which he echoed the very senti¬ 
ments to which such eloquent expression had 
been given by Afr. Muzahrul Hnq. The 
ilon’ble the (diief .Justice then in a short re¬ 
sume of the JiCtters Patent and the Jliiles ex¬ 
plained the scope of the more irnpertant pro¬ 
visions and in what res|x*cts tla-y varied the 
practice prevailing in the Calcutta High Court. 
The changes related mostly to arrangements of 
business to enable the Hon’hie .Judges and 
Jtegistrar to cope with the work with a limited 
staff. * 


After the opening of tlie Court, adv«)catcs 
and vakils who had gone from Calcutta were 
conducted by tlie brother members of the pro¬ 
fession to the different (loiirt rooms arid the 
intended Bar Library and Vakils’ Library. 
The, Court rooms are spacious and the dais, 
railings and furnitwe are elegiud. The High 
Court buildings with their wings containing 
barristers' and vakils’ chambers though not 
<ixactly imposing have a pleasing ap}>earance. 
The entrance hall has been very artistically 
finished in marble and the dome aliove together 
with marble facing on the walls and the 
massive marble parafiets of the landing lend an 
3 ur of grandeur to the structure. Hut the tiled 
roof and brick and plaster of which the building 
is constructed somewhat take away from the 
<*ffect of the dome and entrance hali. also 
upprehend that the corridor running between 
th(', Conrt rooms may make them noisy. The re- 
wnance in the Court rooms, of which the Chief 
•brstioe complained, was not much in evidence 
on the opening day. Every word of the Chief 
-Tiistioe’s B}^ech was heard from every corner. 
Hut this might have been due to the hall being 
<liiite full on that day. We exjx'ct that when 
litigants and lawyers attend the Court in largo 
numbers the resonance will to a great extent 
subside. 


The Patna High Court Letters Patent. 

The lietters Patent constituting the High 
Court of Judicature at Patna which is published 
in the Gazette of India of i^ebruary 26th, 1916, 
and bears date the 9th February 1916, follow in 


their main features the Letters Patent of the 
Calcutta and Allahabad High Courts, though 
the fact that the new High Court inlierits 
most of Ihe jurisdictions hitherto exercised 
by the High Court at Calcutta has enabl¬ 
ed the clauses describing the nature and 
extent of its various jurisdictions to be ex¬ 
pressed more sim])ly than was iwssible in 
training the J^jetters i’atent of the Allahabad 
Higli Court, viz., by refen'nc(‘ simply to the 
jurisdiction hitherto (>xeiciscd by the High Court 
at ('alcutta. Also the Province of Bihar and 
Orissa having, unlike the North-Western Pro¬ 
vinces, a seaI)oard, the High Court at Patna 
is endowed with an .‘idmiralty jiirisdictioti which 
the Allahabad High Court does not and could 
not usefully possess. Tlie Civil and Criminal 
jiovvers conferred on the new High (!oiirt in its 
Admiralty .Jurisdiction are those exerciseable 
“ immediately before the publication of these 
pre.sents ” in the Province of Bihar and Orissa 
by the Calcutta High Court (els. *21 and *25). 


The points of difference between the Jjetters 
Patent of the Patna High tloiirt and those of 
the Allahabad High Court (and necessarily also 
of the Calcutta- High Court) are not very many, 
bill the most noteworthy amongst them are the 
following ;— 

(O The power of the. Chief .lustice of the 
Patna High Court to apiniint clerks and minis¬ 
terial officers is made subject to “ any rules and 
restrictions which may,be jirescribcd from time 
to tirru! by the Lieuicntmt-Gorrriior in Counvil," 
wliereas in the Letters Patent of tlie Allahabad 
and Calcutta High Courts, the |>ower to frauw> 
thesr* “rules and restrictions” rests with the 
(}ovenior-(i('Ti('nil in CniiiKil. 

(2) It is specitieally providi-d in el. 10, that 
no appeal shall lie to the High Court from the 
judgment of a single .ludge passed in the exer¬ 
cise Of it*' Revi.sional .liirisdiction thus continu¬ 
ing for the provinces of Hihar and Orissa the 
practice obtaining in the High Court at Cal¬ 
cutta of not allowing apfieals under the Letters 
PatiMit from orders of single Judges passed in 
revision. 

(3) The special provisions made fdr the hold¬ 
ing of a Circuit Court in Orisaa, 

(4) Delegation of duties (judicial, quasi-judi¬ 
cial and non-judicial) to subordinate officials. 


With regard to the establishment of a Cir¬ 
cuit Court in Orissa it is prbinded—^ 

35. And We dp that, uidess the 
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(ioveriioMieacral in Council otherwise directs, 
one or more Judges of the High Court of Judica¬ 
ture' at Patna shail visit the Division of Orissa, 
by way of circuit, wheiu'vcr the Chief Justice 
from time to time ai)i)oints, in order to exercjst* 
in res[i(*ct of cases arising in that Division the 
jurisdiction ami i)owcr by these Our Letters 
. l*at(‘iit, or by or under the (unermnent of India 
Act, 1915, vesli'd in th(' said High C'ourt: Pro¬ 
vided always that siieh visits shall he made not 
less than four times: every year, unless the 
(‘hii'f Ju^fliee, with the af>|iroval of the Lieutenant- 
Covernor in Council otluT\\ise directs: J*rovi(i(*d 
also that the said High Court shall have ])o\vei‘ 
fjM»in time to time to make ruh's wdth the ])reviou"' 
sanction the Lituitenant-Covernor in (’ouneil, 
for declaring what eases < 0 - classes of cases aris 
ing in tlic J)i\'ision of Orissa shall bt* heard at 
Ihitna and not in that Division, ami that tht‘ (’hief 
Jiistiet* ma\, in his disereti«m, ord(‘r that any par- 
ticmlar case arising in tin* Divisi(»ii of Orissa shall 
be heard at I'atiia or in that Division. 

:W). And We do further ordain tiiat whc'nc'im’ it 
appears t<» the Lieutenant-Oovernor in (N)uneiL 
slibject to tin* control of tin* Oo\ ermjr-Oenoral in 
Council, etjijvenient that tin* jurisdiction and 
power l)y thes(* Our Li'tteis Patent, or In 
KiY undci' tin* (iovernnn'nt of India Act, 191.\ 
vested in the High Courl of Judieatiirt* at Patna 
should be exercised iu any ])lai*e within tin* juris 
diction of any Court Hul)](*ct to th(* sn])erintendene«‘ 
of the said Jiigh Court, other than the usual plaei- 
of sitting (»f th(* said High (’ourt, or at s(‘veral 
such places by way of circuit, oin* or more Judges 
of the Court shall visit such place or jilaces ae 
cordingly. 

JJ7. And We do further ordain that whenever any 
Judge or Judges of the High Court of Judical me 
at Patna visit any place under the H5Ui or the UtUli 
clause i»f these presents the proceedings in cast's 
before him or them at such place shall be regula 
ted by any law relating theretro which has be en 
or may be made by comjietent legislative authori 
ty fur India. 

It sliould Im' noted that cl. M(5, is not nrw . 
for it corresponds Avith cl. 'J4 of the Alluliabad 
Letters Patent and cl. -H (d‘tlie Calcutta liCtleis 
]’a tent. 


liosiiles the clauses noticed above the only 
other clauses which need special mention are 
those providing lor the “cessation of jurisdicT 
tion ol the High Court of Judicature at Eort 
William in Jicngal.** They have already up- 
peanrd in a [irevioiis issue of this journal, but 
in order to make these notes on the- provisions 
ut the Patna High (’ourt Letters Patent com- 
pletc \vc rc|)njduce them here. 

And We do further (»rdain that the jurisdic- 
turn of the High C<iurt uf Judicature at Fort 
William in Heugal in any matter in which juriV 
dietuui is by lliesi* presents given to the Higii 
C'«)urt uf Judicature at Patna shall cease* from 
the (late of the publie’ation of those presents, and 
that all proeeedings pendhig in th(* former Court 
on tliat dale in refer(*n(*o to any such matter shall 
In* transfcrrt'd to the latter Court: ' 

Pn>vid(*d, first, that the High Court of Judica¬ 
ture at Fort William ir. Bengal shall continue t(^ 
«*\ ereise j uri sdictiom - 

(n) ill all pro<*eedinj^s ptmdiug in that Court «m 
tin* (late of the publication of these presents in 
which .*niy decree or order, other than an order 
nt an interlocutory nature, has been passed or 
niad(* by that Court, or in whieh the validity of any 
sneli decree or ord(*r is directly^iij question ; and 
ih) in all proec'edings |not Vjcing proceedings re¬ 
ferred to in paragraph (n) of this (daiisej jiending 
in tliat Court, on the date of the piiblicathm of 
these presents, under the 15th, 22nd, 2;h*d, 

24Ui, 2r)th, 2(ilh, 27th, 2Hth, 29th, :i2nd, :^^rd, :Hth 
or :i.5th (riaiise (»f the Letters Patent bearing date 
at Westminster the Twenty-c'ighth day of Decern 
h('r, in the V(*ar of Our laird One thousand eight 
hundred and sixty-five, relating to that Court; 
ami 

((') in all procjcedings instituted in that Court, 
on or after tin* dale of the jiublication of these 
presents, with reference to any decree or order 
j;ass(Ml (ir made by that Court; 

Piv.vided, secondly, that, if any question arises 
as to whetlier any case is covered by the first pro¬ 
viso to this clause, the matter shall be referred to 
the f'hief Justice, of the High C?ourt of Judicaturt* 
at Fort William in Bengal, and his decision shall be 
final. 


The delegation of aiithorit\ to subordinate 
of(ic.(*rs is in the.se terms. 

:i8. Tlie High C^)urt of Judicature at Patna ma^N 
from time to time make rules for delegating to 
any Registrar, Prothonotary or Master or^ other 
official of the Court any judicial, quasi-judicial and 
non-judmial duties. 

It was in vi('W of tliis danse, that many 
lowazimu matters rmmtly brought up befori' 
the (’ourt and arising from ('ases from what 
until lately were tin* V and VI (Jroups of the 
(^aloutta iligh fVvnrt wme referied to the Regis¬ 
trar of the High Court of Ptilna at and 

Cuttack. . . 
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[Appeal rnoH Supreme Court op 
Canada.] 

The Lord Chancellor. ] The Eastern 
Lord Atkinson. Trust Company, 

Lord Parmoor. Appellants, 

Sir George Farwell. », 

Sir Arthur Cuannbll. McKenzie 

1915, MANN&Co.,Ld, 

27, April. Itespondents. 

TtiH'pofary infunotion, lubteguentft/ diuolvtd — 
Order to be obeyed when it Uute~Order binding < jt 
part^ though tt prohtb'te receiv ng payment from 
Oovernment ami Government authorieed to pny by 
itatute—Order operates in p^rbonain— Government’s 
^ duty to ascertatn and obey low — i^uest'on of con* 
strnation, question for Courts. 

]]'here lu a suit for dissolution of ijarfrfer- 
ship and accounts, a lUrvivcr of the part¬ 
nership assets teas appointed and a 
temporary injunction u>us ijranted res- 
traininy the Def^ mlants inter alia from re¬ 
ceiving certain payments from Govern¬ 
ment and the (lovcrnnient tehich u'as no 
party to the suit made payments to one 
of the Defendants in alleged ej:ereise of 
potcer reserred to it by .statute, and sub¬ 
sequently the injunction was dissolved, the 
Plaintiff's case having failed : 

Held —That an hejunction although sub¬ 
sequently discharged because the Plain¬ 
tiff’s case failed, must be obeyed tchile it 
lasts. 

That although the injunction could 
not bind the Government not to pay or 
make the Government responsible for that 
obedience to the law which the Court was 
entitled to expect, the man who receiv¬ 
ed in broach of the order was guilty of a 
contempt in no way cured by the pay- 
went by Government. 

'Phe non-existence of any right to bring 
the Crown into Court such as exists in Eng¬ 
land by petition of right, and in many of 
the Colonies by the appointment of an 
officer to sue ond be sued on behalf of the 


Crown, does not give the Grown immunity 
from all law, or authorise the interference 
by the Crown with private rights at its 
own mere will. There is a well-estab¬ 
lished practice in England in certain cases 
where no petition of right will lie, under 
winch the Crown ean be sued by *thc 
Attorney-General. 

Dvso.n V. Attoh\kv-(Jkxur.\l (1) and 
Burghks V. Attornhy-Ceneiul (-2) re¬ 
ferred to. 

It IS the duty of the Grown ami of every 
branch of the Executive to abide by and 
obey the law. If there is any difficulty 
in ascertaining it, the Courts arc open to 
the Crown to sue. and it is the duty of the 
Executive in cases of doubt to ascertain the 
law iiv order to obey it, not to disregard it. 

The Government in this case having 
made the payment with notice of the 
Court's order ; 

Held —That although with regard to the 
p'lymcnts made under statutory powers, 
the action of the Executive might be 
justifiable, the question whether any parti¬ 
cular sum mentioned in the contract 
in suit was payable as for “ labour and 
supply " (so as to be within the Govern¬ 
ment's power to pay under the statute) 
was a question of const met ion and there¬ 
fore of law for the Courts. 

That the proper course in the present 
ease for the Executive would have been 
either to apply to the Court to determine 
the question of construction of the contract 
and to pay accordingly or to pay tJhe whole 
amount over to the Receiver and to obtain 
an order from the Court on the Receiver 
to pay the sums properly payable according 
to the true eomtruetion of the Oontract, 

This was an appeal from tb§ Supreme 
Court of Canada. 

.The material fae^t are set out in the 
judgment. 

(1) 

' 1'^ isV ' ■> 


A 
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Their Lordships’ .Juiximext was deli- 
veieil by 

Sir Ouorok Fau\vi:i,l.—T liis is an ap¬ 
peal from a judginont of the Siipieiiie 
Coiyt of Cana<lii (Duff, .1., dissentiiigi. 
A\hich reversed the uiiimiiiums judgment 
of the Siijireuie Court of Nova Seotia, dat; d 
the 5th July 1918, vaiying the roiKjit dati'd 
15th January l‘.)ld, til' the referee apjioinl- 
ed I)y th(' Court in this aetion. The ac¬ 
tion is a partnershij) action between James 
Irvine, since deec'ased, as I’laintilf, and 
Jlobert (i. Hervey and others as Defend¬ 
ants, and a decree v\as made therein l',\ 
(Jrahani, J., on March 18th, 1905, wlx're- 
by the partnershij) was dissolved and cer¬ 
tain accounts and in<|uiries wore direetel 
to be taken by a referee ap|)oiuted by ti;e 
Court. The Kes|H)ndeiits, Mackenzie and 
jNlann, were nuule parties to the action 
under the following cmumstances. In 
June 1908 the Harvey Trust and Ciuaran- 
tee Company, as agent for the jiartncrs 
Irvine and K. (i. iier\ey, controllecl all 
the cajiital, stock, and bonds of the No\a 
Seotia Southern .Hailway Com|):iny, which 
had lieeu formed by the j'arlners, who 
were unable to coinjilete its const met ion. 
and arrangements had been made where¬ 
by the mihvay was to be eomjileted by tlie 
Halifax and South-Western Jlailway 
Company, and (lovernment subsidioo w(mv 
to be ])uid to that company in respect of 
the Nova Scotia line, which Avould form 
part of the. said HaMfax and South- 
NN’c'itiMn Uailway when coiujileted; and t,n 
the, 18th June 1908 an agreement was 
entered into between the trust company, 
as agents for the two jiartners of the on? 
jiart, and the Hesjiondents Mackenzie and 
Mann (therein and hereinafter called the- 
contractors) of the other pail, whereby th;* 
jiartners agreed to sell and the contractor.'! 
agieed to buy all the .stock and bonds of thc 
said Nova Scotia Hailway CoiniMipy for 


•275,000 dollars, of which 75,000 dollars 
was to he jiuid in fully jiaid capital stock 
of the said Halifax Comjiany at jiar on an 
e\ent Avliieh has hiijipened and the balance, 
200,000 dollars, iis follows 5,0(X) dollars 
on execution and the balance, 195,0(K) 
dollars, from time to time to the extent 
of 50 jier cent, of the amounts |)aid by 
(icNermncnt on account of loans or sub¬ 
sidies in resjiect of the said Nova Scotia 
line as and A\lu‘n such amounts are j'uid 
until the whole 195,000 dollars is jiaid. 

“ Provided that if tint 50 jier cent, be not. 
sufTieient to jiay thf I9.»,0tK) dollars in full, 
the balanee shall be jiaid Avhen the said loans 
and subsidies ha\e been all received by the 
said company. ” 

'I'here is a fuitbcr |)ro\Lo^wlhch will 
be more eouvenieiitly dealt with lat 'r. 

The sum jiayable by the eoiilr.ietors 
would form jiart of the as,sets of the part- 
iiershij) of which the Court had under¬ 
taken the admiiii.stralion, and would he 
jiiimarilv ajijilieahle in disehargiug the 
del)ls of the firm, ineluding their indeb¬ 
tedness to the Nova Seotia Conijiany, ami 
iiuisimich as the cmitraetors owned all the 
stock ami shares of that eom|»any, the 
di.'.Lliargo, of tlie eom|tauy’s debts would 
eiiui'e for their benefit by imreasing the 
value of the eouijiany's assets, and eon- 
secjueutly of its stocks, shares, and secu¬ 
rities. The substantial (juestion in the 
ease is the amount jiayable under the con¬ 
tract by tUe contractors. 

On •29th January llKll a Receiver was 
a|)|)oiMted of such assets, and an injunc¬ 
tion was granted restraining the Defend¬ 
ants Hervey and the Hervey Trust C'om- 
jiaiiy from reeeiving from the contractors 
or the jirovineial treasurer of the Province 
all or any jiart of the 195.(XK) dollars. 

\\'hen this ajijieal Avas ojiened before 
their fjordshijia it was treated as contmon 
gi’ound that (as appears from the report 
of the referee at page I’iG of tlie Record) 
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by Septeimlwr *27(h, ]9l>7, Ihe total sub¬ 
sidy then paid by the (Irovernnient v\tts 
n‘)7.0«0.9() dollars 

“ One half of this 198,540.45, a sum suifieioijt 
tu pay more than the amount called for under 
the contract of June lath, 1902.” 

This subsidy was paid on inile ijf *. 'J’be 
iiupiiry with refjard to this matter is {,Mvon 
in the order of ’ifth Novend).‘r 190S (page 
(M) of Ih'cord) :— 

‘•What balance remains due and owiiiff in 
respect of the Cfuisideration monej's payable 
under the .said coillract dated June b’.fh, 
1902, to the parties entitled under the.sai<I 
agreement, or (he persons, if any, who suc¬ 
ceeded to tlieir rights thereunder.” 

The case has throughout proceeded on 
the fooling of a.secrtaining the exact 
amount due, but tow.ards the end of his 
reply before their Lordships, counsel for 
the Hesjxmdents look ihe point that no¬ 
thing was due, becau.se. according to his 
argument, the IthUlOO dollars fell short 
by about :}O,t>0U dollars, and that the in- 
(piirv should be answered aceordingly. It 
may be (piestioned whether such at( argu- 
nienl is now open to the Hespondents, but 
whether it is so or not, their Jjordsliijts are 
of opinion tliut it is unteuahle; the O.GtJU 
dollars was undoubtedly payable and paid 
on the exeeution of the coulraet, and th:* 
balance from time to time to the extent 
of .OO per cent, of the amounts was jviy- 
able and ])aid by (iovernment on account 
of loans or subsidies. There, is ludhing to 
lend colour to the suggestion that the con¬ 
tractors are not bound to pay until the 
whole accounts have been settled up, an<l 
show no balance, even of a dollar, owing. 
I’he proviso points to the i)aynient of the 
balance out of subsidies paid in respect of 
the residue over and aliove the 50 per cent., 
not to the payment of the entirety of the 
50 [)er cent, of the subsidies, as a condi¬ 
tion precedent to a demand for payment 


of so nmeb as has been paid, and an ac- 
eounti of the amount of such payments. 

Another objeetioii was also taken by the 
ltesj)ondent's counsel, which may pos¬ 
sibly have been taken in (he Supreme 
Courl of Canada, altbougb the only refer¬ 
ence to aiivtliing of the .sort occurs in 
Duff , J.'s dissenting judgment, where he 
says : — 

If it luitl been shown that the Plaintiff in 
the acticni or the Receiver was aware that 
such payments were being made to Hervey, 
then it is <-oncei\-able that a ease of estoppel 
might liave been made out. fiut there is no 
suggestion of anything of the kind.” 

The argimuMil ofl'enal to their Lord.ships 
is dial Ib'rvey, in contempt of Court, got 
jiaynuMit of some of the subsidy money to 
himself, and that a motion to commit him 
was made, which faih'd by reason of his 
disap|)earaiic.‘ from the colony. It ap- 
peirs to their Lordships that it is snfli- 
<‘ient to siatt' the point to show its want 
of sulistance. 

The real point, however, argued and 
dealt with in the Courts helovv is as 
fo'lows. ‘I'lte eontraci (if CRh dune P.Ki'J 
contained the IblloNting pioviso referred 
to above : - 

” It is pail of this contract: that the (tovern- 
ment of Nova Scotia have (he right to be 
satisfu-d (hat all claims for moneys due and 
owing by the said Nova Scotia Southern 
Railway Company, Ltd., and its contractors 
in the i)ro\ince of Nova Scotia for labour and 
supplies furnisheil in connection with the 
con.siruelion of the said Nova Scotia Southern 
Railway t'omi>any‘s road, heretofore Con¬ 
structed. have been paid or satisfied, and 
the amounts of such claims may be paid out 
of the consideration moneys hereinbefore 
mentioned, and all sums paid in liquidation 
of such claims shall be considered payments 
on account of the said sum of 195,000 
dollars.” 

The (jhject of this proviso is to enable 
the Ciovt'inment of Nova, Scotia*■% whose 
jurisdiction labour had done by work- 
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ing men, and materials supplied and used, 
on that portion of the railway that hid 
been made in the province, to compel pay¬ 
ment therefor by the Nova. Heotia Rail¬ 
way and its contractors : the persons to bo 
paid* are the labourers for their labour and 
the tradesmen for their giaids : the per¬ 
sons who were bound to pay, and whose 
default was to be ciu-ed by (joveriuneril 
intervention, were the railway comjiauy 
and the contractors. There is no such 
provision with regard to any other worli 
or material. 

The contract is framed in accordance 
with the subsidy contract between the 
Nova Scotia (lovernment and the Halifax 
and S.-W. R. Co., in whom the under¬ 
taking of the Nova Scotia Company was 
vested (Act 1, 3 of 1903, Acts of Nova 
Scotia), confirmed by C. 1 of the Acts of 
Nova Scotia, 190^, .set out at p. '237 of the 
record, which makes sjM’cial provision for 
payment of all labour in the construction 
of the woi'k or materials therefor, and in 
case of default in paying the men or in 
paying for materials on or befoiv the 201 li 
day of the month for all works performeil 
or materials delivered before the first of 
that month, the (iovernor in Council has 
j)Ower to retain all money due to the c mi- 
pany and to apply it in jiaying the men 
their wages, or in paying for materia's, 
and charge it as if jiaid to the company 
on account of the subsidy. The (lovern¬ 
ment undertook no personal liability for 
such jiayment, but t(x)k f)Ower to ascertain 
tlie sums due and the piTsons to whom 
they were due. 

In .lime 1903 the Government, under 
the statutory |)owers given under C. 26, 
1903, Nova Scotia, appointed a Com- 
• missioncr— 

“ tf» inquire into and report to the Governor 
in (iouncil what claims for wages of the work- 
mcii employed in and for materials supplied 
for the consiiuctioi) or unfinished eMrstruc- 


tion of the Nova Scotia Southern Railway 
are due and unpaid by any person, firm, or 
corporation, and the particulars and amounts 
of such claims respectively, and also all other 
claims against the company, construction 
company, or contractors engaged in the 
building of the said railway, the nature and 
particulars of the said claims, and the res¬ 
pective amounts thereof.” 

The Commissioner duly made his report, 
and the Government acted thereon, and 
made large payments to persons reported 
as entitled to jiaymcnts out of the subsidy. 
The greater jwrt of thAne payments reach¬ 
ed the iK'i’sons entitled thereto, and no 
objection is now raised in res|K*ct thereof. 
But before all the payments on account 
of the subsidy had been made, viz., on 13th 
July 1903, this action was commenced, 
and a Receiver was ap|X)inled by the Court 
of the a.s.sets of the I’laintifl’s hasiness, 
and an injunction was granted until the 
final determination of the action restrain¬ 
ing the Defendants, R. G. Hervey, and 
the Hervey Trust from receiving from the 
Canadian Bank, or the contractors, or the 
J’rovincial Treasurer of Nov.i Scotia or 
otherwise, and the said Bank and th(‘ con¬ 
tractors were restraiiu'd from paying to 
the said Defendants or to any jicrsona 
other than the Receiver (inter alia), all or 
any part of the said 195,000 dollars. The 
Provincial Treasurer was dismissed from 
the. action on the ground that the Court 
had no jiirisiHction over him, and the 
Government,' with fidl notice of the order, 
proceeded to distribute the subsidy with¬ 
out any regard to it. With regard to pay- 
ents actually made by the Government 
under the statutory powers above referred 
to, the action of the Executive may be 
justifiable; but even so, the question 
whether any i>articidur sums mentioned 
in the contract were or were not properly 
described as for labour and supidies is a 
question of construction, and tlierefcmS) Aif 
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law for the Courts. Their Lordship.s are 
unable to agree with the view of the 
Supremo Court as to the powers of tlie 
Govenmient and to the presumption that 
ought to bo drawn as to tlie nature of tl)e 
paynu'iits made. 

It was further held, on the admission of 
the parties, that no injunofion oould be 
granted against the Crown, and furtlior 
that no other party to tlie aolion was 
bound by the injunotion or the appoint¬ 
ment of a Hi'ooiver. 

Tiiis dooision rafkos^a question of groat 
itni>or(ance. Duff, J., iji his dissenting 
judgment, puts the first jioint wry 
clearly : 

“ Th? parties were declaring that certain pay¬ 
ments made by the (jo%’crnment were ti» l)e 
deducted from the cunsideratinn moneys. 
These were such payments as the (Sovern- 
rneiit should be satisfied were due and owing 
in respect of claims for ‘ labour and sup¬ 
plies. The deduction could only be made if 
two conditions wore satisfied: (1) tliat the 
claim was for labour and sup]>lies; and (2) 
that the (jiovernment was satisfied that it 
was due and owing.’ ” 

In tho jirosont case the (lovorinnent 
have not only made payments which hy 
no latitude of construction can conic with¬ 
in the Words “ labour and supplies,” hut 
have also paid a. large sum to U. (1. Hervey, 
who was directlv restrained bv the Court 

t. ■ 

from receiving it. If it was the case of a 
private individual, he would ho clearly 
liabh? to make good tho wrongful payment 
and to jmrge his contempt. In the case 
of the Crown there is no ground for 
Idingtoii, J.’s proposition that the (lovern- 
inent may fairly say that they w’ere given 
such power by the Legislature over the 
subject-matter and that the Courts have* 
no ground for interfering, at all, directly 
or indirectly, with the exercise of such a 
discretion. There is nothing on which to 
found the "existence of the alleged discre¬ 


tion or to siippoit a decision which pro¬ 
nounces the Executive Clovernment free 
to dispose of money the right to which is 
mb juJirc inter pnrtcn und held in medio 
by the order of the Court. 

The second point taken by Tdingtorf, J., 
is equally untenable and oven thore import¬ 
ant. The non-existenre of any right to 
bring the Crown info Court, such as exists 
in England by petition of right, and in 
many of the Colonies by the up|H)intment 
of an ollicor to sue and be sued on behalf 
of the Crown, docs not give the Crown 
immunity from all law, or authoriiie the 
interference by the Crown with private 
rights at its own mere will. There is a 
well-established jiracticc in England in 
certain casc.s when> no )>etition of right 
will lie, under which the Crown can he 
sued hy the Attorncy-Cieneral, and a 
declaratory order obtained, as has been 
recent iy ex])lained by the (,’ourt of .Appeal 
in Englaml in Dymn v. Attomey-dcneral 
(D and in Bnryhes v, Attorney-General 
(■2). It is (he duty of the Crown and of 
every branch of the Executive to abide hy 
and obey the law. If there is any diffi¬ 
culty in asceitaining it the Courts are open 
to the Crown to sue, and it is the duty of 
the Executive in e:r.es of doubt to a.seer- 
tain the law, in order to obey it, not to 
disregard it. The im)per course in the 
present case wou’d have been either to 
apply to th(‘ Court to determine the ques¬ 
tion ot ci)nstrueti(jn of tho contract, and 
to pay acx-ordingly, or to ^wy the whole 
amount over to the Keceiver and to obtain 
from the Court an ordc'r on the Receiver to 
pay the sums properly payable for kbonr 
and supplies, as to the construction of 
which their Lordships, agfree with the 
Hui M’omc Court of Nova Beotia. 

The duty of the CtoWJQ iti siteh a case is 

(1) [i*mi 1C. 



462 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XX. 


'PlIK EaSTHRX TRI'S'I' COMf.ANV ®. 


McKrnzik Manx & Co., Ln. 


Mpll stale<i by Tjord Abinger in Dearf; v. 
Aliorneij-Civnerul (8). After |M^jnting out 
that the Crown always appears (in Eng¬ 
land) l)y the .Mtorney-doneral in a Conrt 
of .lustire—especially in a ('oiirt of E<piily 
—wbeiv the interest of the Crown is c<jn- 
<‘erne(l, ev^n perhaps in a hill for dis¬ 
covery, lie goes on to say : 

“ It has been the iiraetice, which 1 hf»i)e 
never will be discontinued, for the officers of 
the Crown to throw no difficulty in th,' way 
of any proceedinR for the pur))ose of brini?- 
iin^ matters before a Court of Justice where 
any real point of difficulty that requires 
judicial decision has occurred." 

h’lirther, their Lordships aiv imali.'e to 
agree with tlie Supreme Comt of Canad.i 
in their opinion of the injunctit)n. Apart 
from the Crown, the Couit had cle;ir 
jiirisdi<dior» over all the partie.^ to the ac¬ 
tion to restnin them from doing any <if 
the acts complain-d of: its onler and in¬ 
junction operatf's it> jtrrsoiuint , and com¬ 
pels the party forbidden to do any act, 
whether the receipt of money or the hhe, 
to refrain fnmi doing it, whoever tlie other 
jiarty may he, and whatever his rights 
imfX’ ultimately prove to h.*. The exist¬ 
ence of sucli a jurisdiction lias been part 
of the eipiitahle jurisdiction of our Courts 
for centuries, and is neces-.ary in a case 
like the jiresent for the safe preservation 
of the siihjecl-inttter of the action until 
the rights of the parties can he finally 
determined. Tt is a misconception to 
s|)eak of the order and injunction of Ih* 
('ourt in such a case as this as only per¬ 
missive; it was, of course, nitetlocutoiy, 
not final, hut it is binding on all parties 
to the order so long as it remains uiidi.s- 
charged, and although it could not hind 
the (lovernment not to jiay or make the 
(lovernmcmt resjxmsih'e for that obedienco 
to the law which the Court was entitled to 
expect, the man who received in breach of 
(S« Y. k C. Btel), .107 at p. 208 l188fi » 


the orih'r was guilty of a contempt in no’ 
way cured by the ])ayinent hy the (lovern- 
ment. Their Lordships are unable to 
agree with the decision of the Suiireine. 

( inul which gives the Exi'cutive ])ower 
to override the judgment of the Court. 

Their Lordships, with all respect, differ 
entirely from the statements in Tdington, 
J.'s, jmiguient, that an iiijuiietion under 
which the hand giving may he innocent, 
and the hand receiving guilty, would !).■ 
an anomaly not in accord with the po'icy 
i)f the law which devrtloped the power of 
injunction. Such ifii injunction is, on the 
corilrarv, in accordance with onlinarv 
praclu'c and wcll-.sctllcil luinciiiles, and 
their Lordships are <if opinion tluit tlu' 
order to attach U(>rv('y for contempt wa,s 
rightly and properly made. An injiiiic- 
liori, although sul)sc<pient!y discharged 
hecanse the 1 Maintill's ca.^o failed, must 
he obeyed while it lasts; it is clear that 
if a claimant to an inalienable (lovt'rn- 
n ent pension succeeded in persuading the 
Colli l in this country lh.it he had a primd 
litcir c'aim to it, and olitained an interim 
injunction, the true owikt of the pension 
could h,‘ (“oinmittcd for contemjit if he 
received his money in defiance of the 
order, although the Crown was no parly 
to the litigation, and paid in disregard or 
ignorance of the order. 

Their Lordshijis agree with the decision 
of the Snpreriie Court of Nova Scotia, and 
will huiuhl\ advise His Afujesty to allow 
this appeal, discharge the order of the 
Supreme Court of Canada, and restore that 
of the Supreme Court of Nova Scotia, 
of the 5tli duly ,1918. 

IJiil in remitting the report as directed 
by the last-mentioned order there should 
be a direction to the referee that in taking 
the accounts all amounts paid hy the (lov- 
ernment of Nova Scotia to the creditors of 
the Nova Scotia Southern Railway Coro- 
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pany ought to he net off against the amount 
jiayable by the Resiwiidonts. 

The Itesjiondeiits must j)ay all the ousts 
in the Courts below and of this apixal. 

Apliail a Hatred. 

B. B. 


[0I7IL APPELLATE JUBISDIOTION.] 

Appeal from Ohioinal Decueb 
No. 191 OF 1913. 


Mookerjee, J. 
Roe, J. 

1915, 

Heard, 9 and 
10, June. 
Judgment, 

30, August. 


SuREs Chandra Taut 
^ and anr.. Plaintiffs, 

* Appellants, 
r. 

Laut Mohan Ditta 
(Jhoudhuri and ors.. 
Defendants, Respondents. 


}¥dt— Absofule gift—Rules of conttmUion ap¬ 
proved by Courts—Effect of subsetjueiH clauses in 
restricting absolute gift created i/i p eviovs 
clauses— il'ili of*a Hindu, mattes kIkc/i Comi 
may consider in ’ coto^rutw^—Alalik—NirRyudba 
mulik, meaning of. 


.1 Hindu tesUitor left a \] ill I hr uatlrrin! 
partioiifi of u'hich irrrc as falloir'i. 'rhe 
fircuiid and third rhiu.'trs of ihr Will <ip- 
paitiled Ihe ir/tlttlar'n tridotr (.vcriilri,c 
and auihorisrd her to meet Ihe (\cpenfirs 
and pay the debitt by sale, if nerrs.'iary, of 
a portion of the estate- The fourth elause 
provided that the u'idoir shalt obtain as 
nirbvudha malik irhaterer inorrable and 
immovable properties shall be left by the 
le-dator and she shall be the absoluie owner 
until the rights of gift, sale and all other 
hinds of transfer. In the ne,rl three 
clauses the teskitor atUhorised the widow 
to adopt a son and prescribed the devolu¬ 
tion of the estate in the event of such 
adoption and in the last clause he provided 
that if at the time of the death of his widow 
there be no adopted son or if no sou or 
u'ife of the adopted son be alirc then the 
testator's heir according to the Hindu 
shastras who shall be alive at the tme shall 


get the properties which shall remain after 
disftosal by the widow by way of gift or 
sale of the same. 

Held--That under the fourth elause of 
the II ill the widow look an absolutf in¬ 
terest in the estate deri-sed and the gift over 
contained in the la-nt etanse of what might 
remain undisposed of by her was void and 
inopeiatire in law. 

That the provisions of the Will relating 
to adoption and the devolution of the estate 
ill the event of adopHoit roiild not ({iialify 
ihe effect of the fourth t lause even though 
theg eonlained provisions repugnant 
thereto. 

I hat u'here an absolute interest is given, 
the Court will not cut it down by subse¬ 
quent words in the 1) /// unless they clearly 
hare an ejjed to reslriet it. 

'l'h:il where a devisee takes an absolute 
intciesf a gift over oir his failure to dispose 
of the properly or whatever pirt of the 
properly he does not dispose of is void. 

That ihe rule of ennstnielion applicable 
to eases of Ihis dcseriplion is tliiii not only 
ought the Court to look to the words of a 
U ill alone to deicnninc the operation and 
effect of the derise but Ihe Court ought 
to di-sregird allogetlier the legal eonsc- 
guein'cs irliieh mag follow from the nature 
and (pialilies of the esiatffwhen such estate 
is once eoUeeted from the words of the 
Will itself. SevRRoKoi'oJi v. Savjlh (68). 
The instrument must receive a eonstrue- 
lioii according to the plain meaning of the 
words and senirnees therein contained, 
thit is, Ihr words are to be first read in 
their giammalieal and ordinary sense un¬ 
it ss the eonle.rt shows otherwise. 

Thai in construing the Will of a Hindu 
it is not imporper to take into considera¬ 
tion irhat are known to be the ordinary 
notions and wishes of, Hindus. with res¬ 
pect to the devolution of pr^eriy, namely, 

' '' , -i '' 

;:r-' 
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that a Ilimlii gotcmllij (Imrcit that an 
(‘Ntate, upcciallfi an ancestral estate, sluiU 
be retained in his family and also that a 
Hindu knows that as a general rule, at 
all events, women do not take absolute 
estates of inheritance trhieh they arc 
enabled to alienate hut where the terms 
are perfectly clear the Court eannoi assume 
eontrary to the plain meaning thereof that 
the testator intended to create estates of a 
particular description and then bend and 
twist the language in favour of the assump¬ 
tion so made. 

That the use of the term mulik may not 
by itself n(\'essarily create an absolute 
interest but the e.rpression iiirbyiullia 
tnalik is the strongest a)fd most unequi- 
roeal phrase employed in the vernacular to 
indicate absolute ownership. 

This was an appeal preferred on the 
r)th June 101against the deirree of Bahu 
Kailas Chandra Sen, Subordinate Judge. 
2nd Court of Zillah Sylhet, dated the ITtli 
February 1913. 

The faets of the case fully aj>jH'ar from 
thtb judgment. 

Babti Itishindranath t^arkar for the 
Appellants. 

Babus Tarakisor Chaudhuri and (robinda 
Chandra De Ray for the Bespondents. 

The Jl DCiMEXT OF THE ColiRT wus as 
follows :— 

The subject-matter of the litigation, 
which has culminated in this aj)peal, 
originally formed the. estate of one Sarat 
Chandra Dutta (Ojaudhuri, who made a 
testamentary disj)osition on the 2nd April 
IHOO, and died on the 7th November 1901. 
He left a cliildless widow, (lirija Sundari 
Chaudhuri, who died on the 21st Novem¬ 
ber After the death of tbe w’idow, 

a dispute arose as to the devolution of the 
estate of her husband which had vested 
(68) S A tud E. 8»7, 9<2 
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in her. The sons of the sister of tbe 
w idow contended that the estate had vested 
in her absolutely and on her death had 
devolved upon them as her heirs. The 
son of the sister of the testator contended, 
on the other hand, that the widow t;;ok 
nothing beyond a life-interest and that 
ujHui her death, the estate had devolved 
upon him as the reversionai’y heir to the 
estate of her husband. The result was 
that on the 11th Sejdember 1911, the sons 
of the sister of tlu' widow instituted t'his 
suit against the son <if the sister of the 
t('stator, for constnlction of lii.s Will and 
for recovery of po.ssession of his estate <in 
declaration of title thereto. Three other 
])('rsons with whom we are not now’ con¬ 
cerned, were also joined as LVfendants. 
The Subordinate Judge dismissed the suit 
on the gi’ound that the widow' took only a 
life-interest and that upon*her death the 
estate vested in the first Defejidant as re¬ 
versionary heir. The Plaintiffs have now 
ai)pealed to this Court and have contend¬ 
ed, first, that the widow took an absolute 
estate under the Will of her husband and, 
secondly, that the gift over of what rniglit 
n'lnain undis|.Kised of by lier was repugnat.t 
an<l void. 

The rights of the litigants de])end upon 
a true construction of the Will of the 
b'stator and the determination of the legal 
elTect of the disjxjsition made by him. 
The material e'auses of the Will, after the 
usual prefatiKry words, are as follows :— 

2. “ If, at the time of my death, no son 
is horn of my loins or no son exists and I 
die ehildlcss, then in resi)ect of my afore¬ 
said moveable and immoveable properties 
which shall be rightfully owned by me, at 
the time of my death, by virtue of pur¬ 
chase, gift inheritance or by any other 
right, I appomt my wife Srimati Girija 
Kundari Chaudhuri to be the achhi or 
Executrix after my death. 
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ii. Iiiiuu'diately after my deatli, my 
Executrix, i.e., arhlii, shall defray the 
ex|>enHes, etc., of my cremation ceremony 
with the income of my properly and shall 
pay my just debts, etc., if ther<' be any, 
and shall meet other necessary expenses. 
If the expenses cannot be met with the iji- 
come of the aforesaid profwrties, the said 
nrlihi, i.e., Executrix, if lu'cessary, shall 
be competent to sell some portion of my 
aforesai^l properties. 

‘I. ^.\fter the ])erformance of nliat 
should b(‘. done, according to the pnrpoit 
of tli(' I'oiegoing jtitra^rajih my uidovv 
Srimati (iirija Sundari Cliaudhuri shall ob¬ 
tain \\hateV('r moveable and immoveable 
j>ro))erlie.s shall be left by me and she shall 
be the absolute owma' with the rights of 
gift, sale and all other kinds of transfer. 

o. If MO son is born of my loins, or 
there be no son, m\ widow Sriinali 
(iirija Sundari (**haudhnri if she wishes 
shall be competent to adopt son ; if she 
wishes, sh(‘ shall be eom[)elent to adopt 
three soils in succession but .she shall jiot 
he competent to adopt another son, during 
the lih'-time of one, or if such son does not 
lorsake his ado|)tive mother, oi' if any of 
them dies leaving a male child, then 
during the life-time of such mal(‘ child. 

(). If I adopt a son during my life-time 
or after my death my widow adopts a 
Min, in that case aftcT her, i.v., my widow's 
de.tth, the said adojded son shall get such 
properties as shall remain after sale or 
gitt by my widow; and he shall be the 
ah.-;olute owner, with the rights of gift, 
sale and all other kind of transfer; but 
the said a<lo})ted son shall not be compe¬ 
tent to go away to the house of hi.s natnr- 
>d father and mother, that is, h(‘ shall dwell 
m niy own house or in a sejxnutc house 
t'reeted by him in our own village. If he 
does not do so,.he shall be fully deprive;! 
the said properties. During the life- 
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lime of my widow, tla* said adopted son 
shall not have any right over the afore¬ 
said projierlies. 

/. ]l the said adojded .son .shall havi* no 
son or if lie dies before a .son is born .to 
him, bis widow .shall lie in enjoymdnt 
and possession oi tla^ said propi'rties p?’<)- 
vided niy widow or lier hu.shaiid has not 
conierred on her any special right in res¬ 
pect of the said jirojiertit's. liut if she does 
not live in my own house, or in the house 
erected by lu-r Iiushaiid or that erected by 
her, in my own village, she shall be de¬ 
prived ol tin* right of enjoynient and pos¬ 
session of ihe .said properties. 

8. If, at the time of death of niy widfnv, 
flu're be no adojited son or if no son or 
wile of the adojited son be alive, then, 
my heir according to the. Hindu shasfran 
who shall be alive at tlie time shall get 
the projiertics which shall remain after 
disposal by niy wife by way of gift or sale 
of the .same.” 

'J’he second claust‘'ajijioiiits the widow 
as Executrix. I'lii' third clau.se authori.s- 
es her to meet llu* cxjieiuses and jiay the 
(U'hts b.\ sal.', if lUicessarv, of a jiortion 
of the estate. The fourth elau.sc vests 
in her whatiwcr miglil remain alter pay¬ 
ment of ilelils and cxjiciises, alisolulely 
and with comjileie power of alienation. 

It cannot he disputed thaf the effect of 
this c’aus<’ taken by itself is to constitute 
the widow the absolute jirojierietor of the 
estate. J ler status is described not merely 
as that of intilih\ but as that of iiirbuyildha 
The use of the term malik, may 
not by it.self, neces.sarily create an absoulte 
interest, as exjilained in the cases of 
Surajmuiii v. Uahiiiath (1), Punchoomoncij 
V. Tmilokhjja MoTiiun pi), .^hib Lakshan v, 

(!) L R. S6 I. A. 17: 8. c. 12 0. W. K. 2S1 ; 

T. L R. 80 All. 64 ; 7 0. tfc J. ISl (1007*. 

(2) I. h- R. 10 CftL 142 11384). 


59 
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Taranijini (3) and Padamlal v. Tek Sinyh 
(-1). But in the case before us. tlie 
term, malik is qualified by the Avord 
virbuyudha which, as is clear from the 
Sanskrit lexicons of Wlison, Bohtlingk 
arfd Roth anil 'Monier Williams, signifies 
“ conqileted ” or "finished.” ,ln fact, 
the well-knoAvn expression nirhutfadUa 
malik is the strongest and most unequi\o- 
cal phrase emi>Ioy<?d in the vernacular to 
indicate alisolute ownershij). In addi¬ 
tion to tliis Ave have tAVo imj)ortant taels, 
first, that as poijited out in Kollamj Kocr 
V. hachmee Versad (5), LaJitmohan v. 
Chukknnhd Itoy ((>), Itajnarain v. 
Katyayaiii (,1), aflirining Rajnarain v. 
Asutosh (81, the etfeet of the M’ord malik 
is to coiifer on the donee u heritable and 
alienable estate, and secondly, that the 
fourth clause itself expressly confers on 
the AvidoAV full poAver of alienation of all 
kinds. As exjdained in Tulsidas v. 
Madan (lopal (.9), A niarcndpanath v. 
Suradhani (10), mdeth Mnlrhand \. 
Mancha (11), Joyestrar Narayan v. 
Jlamchandra (hi), when a [JOAver of ab¬ 
solute dispositifui iseonferred on the douce, 
the jirovision indicates that the testator 
intended to creati* an absolute inter¬ 
est in favour of the donee. No doubt, 
there may be eases, AA'here, as in 
Harakumuri y. Mohini Chandra (13), 
and possibly in Saroda Sundari v. Krislo 

(3} 8 C. L. J. 30 (1908). 

(4) r. U B. 29 All. 217 (1906). 

(5) 34 W. R. 896 (1876). 

(6) L. R. 34 I. A. 76 : 6. t. I. L. R. 24 Cal. 

884; 1 C. W. N. 887(1897. 

(7) I. L. B, 27 Cal. 649: 1 . a 4 C. W. N. 387 

(1900). 

(8) 1. L. B. 27 Oal. 44 (1899). 

(9) f. L. R. 28 Cal. 499 (1901). 

(10) 14 C. W. K. 468 (1909). 

(11) 1. L. R. 7 Bom. 491 (1888'. 

(12) L. R. 28 I. A. 87 ; a c. I. ,R. 28 Cal. 

670 (1896J. 

(18) 13 C. W. H. 418 (1908)* 
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Jiban (14), all the provisions of a Wi’l 
taken together may indicate that the 
AA’idoAv took only a life-interest coupled 
vA-ith a jioAver of ajipointment to alienate 
by gift or sale the property passing by 
the Will, but this doctrine cannot be ap¬ 
plied if there is, in so many AA’ords, a clear 
and absolute gift to the Avidow, as in the 
case before us. We thus start, Avith the 
fundamental jxisition that by the fourth 
clause the AvidoAv took an absolute in¬ 
terest in the e.state devi.sed. Is 

then, anv provision in the Will Avhich 

c 

restricts the cleaii and unambiguous effect 
of this clause? The Subordinate Judge, 
in suiqxirt of his A’ieAV, relied upon the 
clauses which authorise the Avidow to 
adojit and jtrescribe the ilevylulion of the 
estate in the oA'eu* of such adoption. In 
our opinion these provisions do not qualify 
the effect of the fourth clause. Tn fact, 
even the later clauses explicitly provide 
that the AvidoAV Avould ha\'e absolute in¬ 
terest, notAvithstanding the adoption, that 
the adopted son would not haA'e any right 
over the estate during her life-time, and 
that after hei- death he should get only 
such properties as might remain after sale 
or gift by the widoAv; so that it is con¬ 
ceivable that the Avidow might alienate the 
eiitire estate and leave nothing for the 
adopted son to take. The case is thus 
very different from that before the House 
of Lords in Coniiskcy v. lioicring Hanbury 
(15), Avhere, although an absolute gift Avas 
made to the AvidoAV, there aaus clear indi¬ 
cation that the estate was to be kept in¬ 
tact by her for transmission to the nieces 
of the testator, in whose favour there wa/s 
an executory gift to take effect on her 
death. The Hubordinate Judge also re¬ 
lied upon the decision of the Judicial Com- 

()4) 6 0. W. N. 800 (1900^/ 

(16) [1906J A. 0. 84. / 
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mittee in Shanisul Huda v. Sebak Ram 

(16), in support of the view that in cons¬ 
truing the Will of a Uindu it is not im¬ 
proper to take iiito consideration what 
are known to be the ordinary notions and 
wishes of Hindus with respect to llie de¬ 
volution of pi'operty, namely that a Hindu 
generally desires that an estale, esjiecially 
an anceslral estaU*, shall be retained in 
his family, and also that a Hindu knows 
that as a g(*neral rule, at all events, women 
do mit take absolute estates of inheritance, 
which tliey are ehahlipd to alienate. This 
is indisputable and has ftoeii reaflirmed hy 
the Judicial ('Oinmitt(‘e in Radiin Prosad 
V. Raniinoiii (17), but where, as here, the 
terms are jjerftH-'lly clear, \\r- cannot a-<- 
suine, contrary to the plain meaning tliere- 
of, that the testator intetided to cieate 
estates of a |)articular descriptioji and then 
bend and twist tjie. language in favour of 
the assumption so made. In our opinion, 
there is nothing in any of the later clauses 
of the Will which cuts down (he iihsolute 
e.stato created in favour of the widow in 
the fourth clause in the. most une<piivu- 
cal terms conceivable. It is possible that 
the testator has, in the later clauses of the 
Will, made pnn’isions repugnant to what 
is contained in the fourth clause, hut that 
cannot affect the meaning of what is con¬ 
tained therein. As was observed hy the 
•Judicial Committee in Tripurari v, Jayat 
Turiiii (18), where an absolute interest is 
given the Ciourt will not cut it down by 
subsequent words, unless they clearly have 
an effect to restrict it. To the same effect 
is the principle repeatedly recognised by 
the House of Ijords as a settled rule of 

(16) L. R S I. A. 7 ! 8 c. 14 B. L. R. 226 ; 22 
. W. B. 406 (1874 . 

(17) L R. >6 L A. 118 : 8. c I. L. U. 86 CkI. 
866 : n O. W. N. 786; 8 O. L J. 48 
(1608). 

(18) Li R. 40 1. A. 87 : • c. 1. L. R. 40 Csl. 
274 : 17 C. W. N. 146 (1612). 
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construction, namely that if there is a 
clear gift it is not to be cut down by any¬ 
thing subsequent in the Will,'which does 
not with reasonable certainty indicate the 
intention of the testator to cut it down. 
Thornhill v, Jfall (19), b'eaihcrston* 
Featherslon ('JO), Abbott v. Middleton 

(21), Randjield v. Randfivhl (22), Hope 
V. Frceinen (28). Thus, if an estate is 
given in terms which confer an absolute 
e.state to a named donee, and, then further 
interests are given merely aftiT or on tlie 
termination «)f that donee's inlere.st, and 
not in dei'ea.sunce of it, his absolute inter¬ 
est is )iot cut down, and the further inter¬ 
ests fail, lloarc v. Rynij (24), Hyndman 
V. Hyndman (25), . 

The (picslion next arises : is the gift 
over coJitairied in the eighth clause valid 
and o])erative in law? The Ap^vellants 
have contended that as an ab.solute inter¬ 
est was conferred on the widow, the gift 
over was void for repugnancy. This 
argument is supported by the well-settled 
ride of English Law that a gift over, if 
a devisee or legatee' to whom an absolute 
interest is given does nut dispose' of his 
interest or dies intestate or dies before 
selling his interest, is void both as regards 
reality and personality. This is clear 
from a long line of authorities : Leiffht- 
burnc v. (HU ('26), Ross v. Ross (27), 
Green v. Harvey (28), Re Yalden (29), 
Re Mortlock’s Trust (30). Bower v. 

(16) 2 Cl. 8^4 F. 22, 86 (1834). 

(20) 8 Cl. and F. 67, 78 (1888). 

(21) 7 H. L. C. 68, 64 (1868). 

(22) 8 H. L 0. 226, 286 (1860). 

(23) [1610] 1 Ch. 681. 

(24) 10 CL »od F. 608 (1844). 

(26) 11866) 1 I. R. 170. 

(26) 8 Brown P. 0. 260 (1784). 

|27) 1 J. Md W. 16i (l8l6). .. 

(28) 1 Hare 428 (1842). 

(29) 1 D«0. If. * G; 68 (1161) 

(80> 8 K AJ. 460(1867). 
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Gosleit (ill), Iletiderson v. Cross (32), 
Oullirer v. IV/u-r (33), Holmes v. Godson 
(31), liarton v. Ihtrlon (3.5), Perry v. 
Merritt (.3G>, lie Wilcoek's Settlement 

lie Perry (.38), lie l)i,ron (31)), lie 
Jones (10), Comishey \. lioxeriny Henbiiry 
(1*5), Pull V. Kingston (11), Ctithberi v. 
Purrier (12), Proiot v. Gibbs (13), PUilliy 
V. PJustwooil (ID, W'otkixis W’illinins 
(10), ll’rw/r V. Ollire (1(5), Shaw v. Kord 
(17), He Jenkins's Trusts (18), Stretf<nr 
V. Fitz Gerald (10), lUirttell v. Hoyd (OO), 
and He Walker Lloyd v. Tu'eedy (OJ). 

The decisions in Uinrell v. Halsey (02), 
and Doed Stevenson v. Glorer (03) 1o ihe 
contrary clVect cannot be treated as ^oo<l 
law ; the fwst of tliese cases was treated as 
overruled by 1 joughbrouf*!), h. ('., in 
Malin v. Keighley (01) and by Siigden, 
L. ('., in Phillips v. Kastwood (ID; tV.e 
second case \\as decided in ignorance of 
the decision in Gulliver v. Vau.r (33'. 
which, thougl) decided in the Ponniion 

(81) 27 L. J. Oh 249 (18S7). 

(82) 29 I'eav. 218 (1861). 

(88) 8 D«0. M. k G. 167n (1746). 

(84) 8 DeG. H. 8c O. 152 (1866). 

(35) 3K. 8i J.512(1867). 

(36) L. R. 18 rCq. 162 (1874). 

(37i 1 Oh D. 229 (18761. 

(38) 24 Ch. D. 616 (1883). 

(89) [1008] 2 Ch. 468. 

(40) [1898] 1 Ch. 488, 441. 

(16) [1005] A. C. 84. 

(41) 1 Mer. 814 (1816'. 

(12) Jac. 416 ; 23 R. U. 104 (<822). 

(43) 1 Bus. * Myl 614 11831). 

(44) LI. and Goo. Tetup. Sugden 270, 297. 

(45) 3 Mac. and Q. 622, 620 ; 87 R. R. 228 
(1861). 

(46) 32 Beav. 421 1863). 

(47) 7 Ch. D. 669, 674 (1877). 

(48) 28 L. B. Ir, 162 (1889.'. 

(49) 23 L R. Ir 310 (1889). 

(60) [1896] 2 I. R 571. 

(61) [1898) 1 1. R. 6. 

(62) 1 P. Wms. 651, 

(63) 1 0. P. 448 (1846). 

(61) 2 Yc8, 629, 682 ; 2 R, R, 229 ,1796). 


Di’tta Choudhcri, 

Pleas in 174G was brought to light in 18.5C 
utter a century’s rejiose ; it was with refer¬ 
ence to this case that Holmes, J., observed 
in Parnell v. Hoyd (.50): “It will 
he re<*orded for a precedent, and 
many an error, by the same, examjjle, 
will rush into the Slate.’’ The rule thus 
steadily aiiplied in England and Ireland, 
is, however dilferent from that recognised 
by the Tjaw of Scotland, for as pointed out 
by the House of Lords in Harstoic v. Hlaek 
(00), the jjosition of an absolute unlimited 
owner subjeet to a conditional gift over, 
though unknown fo the Law of England 
is well-known to the Scotch Law. 

The rule of English Law has been adopt¬ 
ed almost universally in the Couids of tke 
I'niti'd States, and is (hns fdrmiilated by 
Chaneollor Kent in his eominentaries 
(\’ol. IV *270) : “ if there he an absolute 
power of disposition giver, by the Will to 
the first taker, as if an estate he devised 
to A in fee, and if lu* dies )K)sses,sed of the 
projjcrty without lawful issue, the re¬ 
mainder «)Ver or remaimler over the |>ro- 
])<‘rty, wliieh lie, dying without heirs, 
.should leav(‘, or without selling or devising 
the same ; in all siieh casi s, the remainder 
over is Void as a remainder, hecau.se of the 
jireeeding fee; and it is void by way of 
exeeutorv devise, h(.H.'ause the limitation 
is inconsistent with the nh.solutc e.st:ite or 
[lower of dis])osifion expressly given or 
necessarily implii'd by the Will ’’ \Jaek- 
son V. Hull (Od), Joekson v. liobins (07), 
Jdc v. Jde (,5R) and Attorney-General v. 
Hall (50)]. The rule formulated by Kent 
has been twice afiproved by the Supreme 

(60; [1896] 2 I. R. 671. 

(66) L. R. 1 Sc. »Dd Div. 802 (1868 . 

(66) 10 Joimson 19 (1818/. 

• (67) 16 Johnson 637 (1819). 

(68) 6 Msss. 600. 

(69) Fits. 814 ; W. Km. 13: 2 Eq. Cm. Abr. 

• PI. 21. * 



THE CALCUTTA WEEKLY NOTES. 


4(59 


VoL. XX.] 

Si'iiRS Chandra T’alit v. JjALIT Mohan 

Court of the United States : Sviith v. Ii€ll 
(GO) and Hotrard v. Caru.^i (Gl), 

Th;* rule emuK'iated above has been re¬ 
cently adopted by the rlii(li<*ial Comniiltee 
r)f the 3’rivy Council without discussion 
in TripUTuri v. JiupiUnriui (18). 

There the teslator direet<'(l with repjard to 
debufter estate, which b<* had dedicated 
and religious ceremonies whkdi he had 
estab'iilx'd during his life-time, tlial his 
son Mukunda Murari would be the fthcbtiit, 
Jle apj)ointed the mother of the boy to be 
shrb<(it as guard,ym during his minority. 
IJe next proceeded-' to provide that, if 
during his life-time, or alter his ili;ath tlie 
said Mukunda Murari dical, his widow 
would be shrbnit, and after her death her 
two daugiiers would be shcboils. Alter 
the death of the testator the widow , during 
tlu‘ minoi'ity of the boy, aete.il as ■'tlirluiit- 
and coiulueti-xl the worship. Mukunda, 
on attainment of his majority, to«)k p: .s- 
session and aet<*d as shrbiiil: he tlied in 
l‘.)UO, leiiving a miiutr son and widow, 
llis mother then resumed possession under 
the gift over in her favour. 'Phe infant 
son of -Mukunda. through his mother, sued 
the widow and daughters of the testator 
for a declaration that he had the sole r;g'.t 
to the (Icbulti r estate of his grandfatlu'r as 
the heir of his father in whom if had |>re- 
viously vested absolutely on his attaining 
majority. The Subordinate .Judge decrc'ed 
the suit. Tliis Court on appeal reversed 
that decision and held that the shcbail- 
.vh//) devolved upon the death of Mukunda, 
upon his jnoth<*r, itnd that upon the. death 
of the latt(;r, it (levolved on her daughters. 
'Phe I’laintitTs apjiealed to the Privy Coun¬ 
cil and contended before (he Judicial Com- 
niittoe that, liis father Murari took an 

|18) L. R. 40 I. A. 87» 8. 0.1, h. R. 40 Cal. 

274; 17 0. W. N 145(1912). 

(60) 6 rafter 08* 

(81) 10} u.s. 


DlTTA CHOt'J>HrRI, 

absolute estate in the shchaitshi]^, which 
on his death dc'Volved on the Plaintiff by 
right of irdieritanee; the contention was 
that the gift <ner was contrary to law and 
refercne(‘ was made to see. Ill of tJ’.e 
Indian Siu*cession Act and the deeiSion of 
the Judical Committee itt Ntnrndnfnnlh v. 
Kamaib^isiui (G'2). 'Phe Judicial Com- 
jnittee accepted this contention anil held 
that as there was an ahsolute gift to 
IMukunda on his attaining his majority, 
the Plaintiff was entitled to succeed. 

'Phis fits in e.xactly with the ndi* enun¬ 
ciated by Sir Arthur Jlobhouse in 
Mwinooric Hank v. Ilaynor (G3), namely, 
that where an absolute interest has been 
gi\en to the first taker, followed by a 
gift over of what may not be reipiired 
by him. the gift over though couched in 
the most direct and ])re<-ise words is void 
for uncertainty according to a very well- 
known and v\<*l!-established cla.ss of cases. 

Much stress has been laid in this Court 
on thi' decision of thi* Judicial Committee 
in Hhubnttntohini v. llarishchaudra (G-D. 
'That ca-ie is, in our opinion, clearly di.s- 
tinguishable .and its precise eflect w.as 
stated by Lord Hobhouse in hnshna- 
rai/iani v. Sarrndra Krishna (G5) : “ there, 
was no gift over i7i that ease; lihubun- 
niohini v. IIarisdn handra (Gl>. 'Phe donor 
made .a gift to his sister Ivasisvvari in 
vernacular tiaans, which, though pe-cid.ar 
and ivfening only to lineal heirs, this 
Committee held to be identical in elfect 
with other terms well-known, and often 
used by Uiddu donors, who intend to pass 
the whole ijdu'ritance, though they men- 

82) I. R. 231. A. 18 : a. c. I. L R. 28 Cal. 888 
( 1808 ). 

(63) L. R. 9 I. A. 70 (80): a. 0. 7 App. Caa. 
821 ; I. L. R. 4 AIL 500 (1882). 

(64) L. R. 6 I. A. 188 : a. a I. L. R. 4 Ga). 
23 (1878). 

(66r U R. 18 1. A. 89 1 a. .w I. L. R. 16 OaL 
883 ( 888). 
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tion oniy^'children or iss\ie. Then he said, 
‘ no other heir shall be entitled.’ This 
was held to mean that if Ivasiswari died 
leaving no is'iie then living, her interest 
was to cease. Tn effect the construction 
was thfit if Kasiswari left issue, tlie abso¬ 
lute interest given to her in the first in¬ 
stance was to remain unaffecti^d, but if she 
left none, it was cut down to a life-interest. 
In the latter ease, nothing had jiassed from 
the donor but the life-interest, and when 
that was sjaiiit, he or his heir wouhl law¬ 
fully re-enter.” Tin's principle clearly 
does not avail the Re,8|xmdent8 nor can 
they derive any a.ssistance from the rule 
laid down in Soorjeemojtey v. Deno- 
biiHtloo (06), as to the defeasance of a 
prior absolute interest by a subsequent 
event. That rule has no application 
where, as here, there is an absolute gift 
of pi’oj'ierty to a [xu’son, followed by a gift 
over in the event of his dying intestate or 
not di8[X)Bing of it. There is, in our 
opinion, no substantial answer to the con¬ 
tention that where a devisee takes an ab¬ 
solute interest, a gift over on his failure 
to dispos^ of the properly or of w hatever 
part of the property he does not dispose of, 
is void. 

An ingenious attempt has been made 
to criticise the rule enunciated and re¬ 
cognised in the fiaw of England, and w«* 
are not unmindful that the rule has been 
the subject of unfavourable comment by 
text writers (see, for instance. Gray on 
Restraints on the Alienation of J*roperty. 
secs. 57—74 g). For all pr^tical pur- 
|K)S(>s, however, it is fruitless to seek the 
logical justification of a principle, which 
has been recognised or approved, twice by 
the House of Lords [Lighthourne v. 
GUI (26) and ('omiskey v. Bowring 

(2«) 8 Brown. P. C. 260 (1784). 

{««) 6 II. 7. A. 626 (18671 5 » It. *7. A. 126 
( 1862 -. 


Hanbury (15)J twice by the Judicial Com¬ 
mittee [Tripurari v. Jagatiarini (18) and 
Mu/isoorie Bank v. Baynor (03)] and twice 
by the Supreme, (kmrt of the United States 
\Sntith V. Bell (60) and Howard v. 
Carnsi (61) |. Reference may be made, 
however, to the judgments of Grant, M. R., 
ill Bull V. Kitegston (41), of Truro, L. ('., 
in ]\'atkinj< v. \\ illiarns (45), of Hnrnett, 
.1., in Gulliter v. I'aMj; (33), of Turner, L. 
.1., in Jlohnes v. Godson (34) of Fry, J., 
in Shaw v. Ford (47) and of Kent, C., in 
•lacksotr v. liobins (.57), jjhere the. rule is 
defeuded on the groimds of uncertainty, 
r<*pugnancy to tho prior gift, .and of jiuhlic 
policy. As Turner, L. .f., said in Holmes 
V. Godson (31), the law has said that if a 
man dies intestate, the real e.^tat* shall go 
to the heir and the personal estate to the 
next of kin, ami any disposition which 
tends to contravene that disposition which 
the law would make is against the [wdicy 
of law and therefore \oid. Jjord Mae- 
naghten emjihasised this when he .^uid in 
Atiorney-Gcncral v. Ailesbunj (67); 
” real estate must descend according to 
the oidinary rules of real property ; you 
caimot give real estate in fee and say that 
on the death of the ow'iier intestate it 
.shall go to his next of kin.” 

We may add that in cases of this des¬ 
cription, the rule of construction formu¬ 
lated by Tindal, C. J., in Scarborough v. 

(16) [190e] A. 

(18) L. B. 40 I. A. 87: f. 0. 1. L. B. 40 
271; 17 0. W. N. 146 (1212). 

• 88) 8 DeO. H. h G. 167ii (1746). 

(84) 8 D«Q. M. and O. 162 (I868>. 

(41) 1 Har. 814 1818). 

(46) 8 Mac A Q. 622. 620 ; 87 B B 228 (1861). 

(47) 7 Ch D. 869, 674 (1877). 

(67) 16 Johnaon 687 (1810). 

(60) 8 Palar. 88. 

(81) 109 U. 8. 726. 

(68) L. B 9 I. A. 70 (80J : a. ,-o 7 App Cat. 
821 ; r. L. B. 4 All. 600 0882). 

(( 87) L. B. 12 A. C. 872,’1%94 (1827). 
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Savile (68) applies : “ not only ought wc 
to look to the words of a Will alone to 
determine the operation and effect of the 
devise, but we ought to disregard al¬ 
together the legal consequences which may 
follow from the nature and qualities of 
the estate, when such estate is once collect¬ 
ed fron« the words of the Will itself.” 
The instrument must rtueive a construc¬ 
tion according to the plain nieaniiig of ti.e 
words and sentences therein contained; 
that is, the words are to he first read in 
their grammatical and ordinarv sense, un¬ 
less the context‘liliows otherwise: llumil- 
ton V. Ritchey ((59), (lonloH v. (iordon 
(70) and Scale Uuyuc v, Jodrcll (71); as 
Jxnight Uruce, .L. i)oint<Ml out in Lou'e 
V. Thofuaa (7'i), this lule comes froni the 
|)ig<'st (III), fi‘2, tit. 1, s. (59) where Mir- 
celliis says : ” Non alitcr a ,'tiijni)icatio}ic 
vcrbonini rcccdi oitortcl qwint cum niKHvi- 
/(■stum cfit aiind ftcnsi,f!.sr test a I ore in ”—a 
depai‘ture fi’om the literal meaning of (he 
words us<‘d is not justifiable, unless it 
clear that the testator himself intended 
something ditTerciit therefrom. .13ut as 
Halsbury, L. t'., said in Leader v. Huffcy 
(76) we shall be arguing in a vicious circle 
if a])ari from the languagi' of the instru¬ 
ment, we start with the assumjition that 
the testator intended to create such est-itv^s 
only as the law allows, and then read 
into his words a meaning they will not 
legitimately bear. To the same effect are 
the observations of Cairns, L. ('., in Colds- 
niann v. Goldsinann (71,). As Buller, .1., 
soid in Hodgson v. Ambrose (75) the ques¬ 
tion whether the intention is consistent 

<88) 8 A. ud £. 197, 982 (1888). 

(89) [1894] A. C. 810, 818. 

(70) L. R, S H L. 984, 271 (187)). 

f71) [1891] A. 0. 804, 806. 

(72) 8 D»a. M. And O. 818, 817 (1864). 

(78) It A. C. 294, 801 (1888> 

(74) L. t. 8 H. L. 121,180 (1(88'. 

(76) I 887, 842 (1780.. 


with the rules of law or not, cgn never 
arise till it is settled what the intention 
was. Whore there is no obscurity or 
ambiguity, there is no room for applica¬ 
tion of the doctrine that it is better to 
effectuate than to destroy the intpntion, 
for as Jjord Coke quaintly puts it, “ when¬ 
soever the words of a deed or of the parties 
without deed, may have a double intend¬ 
ment, and the one slandcth with law and 
right, and the other is wrongfid and 
against law, the intendment that standeth 
with law shall la* taken ” [1 Co. Lit. 4‘2 a, 
b ; Christie v. Gasling (76)1. Where, lanv- 
i’vt;r, the language is clear and unequi- 
voc<il, the construction cannot be altered 
or wrested to something different from the 
plain meaning, for the jairpose of escap¬ 
ing from v(hat mav seem to be the lursh 
cons('quences of rules of law. Dungannon 
V, Smith (77), Peaks v. Mosley (76), De 
licaucoir v. De Uvauvoir (79), Abbott v. 
Middleton (dl), Rathursl Krrington (80) 
and Martin v. Ilolgatc (81). We are of 
ojuiiiun tint u|K)n a true construction of 
the Will la^ore us, the following jaisi- 
tions are incontestable, namely,(hat 
the testator gave an absolute interest in 
his estate to bis widow with lull lowers 
of alienation; and, secondly, that the gilt 
over of what might ivmain iin(lis(iosed of 
by her, was void and inoperative in law. 
There is thus no escajie from the ^losition 
that after the death of the widow the 
estate has devolved iqion the Plaintiffs as 
her heirs and not iqion the first Defend¬ 
ant as the r,eversioiiary heir to the testator. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 

(21) 7 H L. C. 88. 84 (1868). 

(78) L. R. 1 H. L. 279, 290 (1888). 

(77) 12 Ol. ADd Fin. 648,689 (1848). 

(78) L. R 6 A. a 714,718, m (1880). 

(79) 8 H. Ih 0. 684.688 (11868). 

(80) 8A.0.698, 78%|gl9l). 

(81) L. B. 1 

' ■ '• t.- - ■' 

■. .. ... .'-i.' .■ 
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Rot. a-side. Tho Tluinliffs will have a 
decree for possession of the properties in 
suit, exclusive of th<^ ]»roperties mention¬ 
ed in the two Schedules attached to the 
written .statement of the third Defend¬ 
ant, (Vited the ‘201 h February 191‘2, but 
inclusive of one-half of })roperty 11 of the 
Second Schedule (A that written state¬ 
ment. The FlaintilV will a'so be entitled 
to costs in both the Courts and to mesne 
profits from the first Defendant. 

Appeal alloU'cd. 


[CIVIL APPELLATE JUBISDIOTION.] 

Appeal from Order 
No. 110 OF 1915 

AND 

Rule No. 438 of 1915. 


Mookerjee, J. 

Nbwbould, J. 

1915, 

Heard, 4 and ^ ^ 

5, August. 

J udgment, 

10, August. 

Court IMt Act V/I of 1870), sec. 19-C—Double 
probate, duty if payohle on—Fees chargeable raised 
by Statute in the interval between the two grante— 
Second applicant if should pay the difference. 


SWARKAMOTEE DeBT, 
Appellant, 

V. 

Secuetart of State 
for India in Council, 
Respondent. 


By sec. IOC of ihc Court Fees .let, the 
Legislature meant that where the full fee- 
chargeable under the Court Fees Act on a 
probate at the time it is granted has been 
paid, no further fee .shall be chargenhlc 
when a second grant is made, in respect of 
that properly as comprised in that estate. 

ll’licrc dining the minority of the testa¬ 
tor's sou, (I to whom on 29th April 1909 
probate diirante niinore aetato was granl(^ 
died and thereupon on 7th November 1914, 
a second grant of probate was applied ff>T 
hy S, 

Held— That the C<nirt was wrong in 
directing S to pay the diffcreifce between 


the fees calculated at the rate of 2 per cent, 
which was paid, in accordance with the 
Court Fees Act then in force, by (I and 
fees calculated at 3 per cent, as required 
by the .\mending .let \'ll of 1910 which 
was enacted iw the interval between the 
two grawfs. 

d’his was an appeal from an Order of 
J. I). Cargill, Fsq., District .‘Fudge, 
Myinensingh, dated th<! IKth .lamiary 
191 o. 

d'he facts (»f (he case ^\i'I a|i])ear from - 
the judgment. ^ 

Babus Dwarkanatho Chueherbufty and 
luili Kink.ir ('huekerbuity for (he Ap¬ 
pellant. 

Babu Ram Charan Mitra for the l{e.s- 
[londeiit. • 

The .Ji ixiMl’.NT OK riiK Coi tit was as 
lollows :— ^ 

Tliis appeal is directed against an order, 
whereby the District .lodge has in sub¬ 
stance refused to issue a probate to the 
.Xppellant till a sum of Rs. 7b9-.‘l-0 had 
been paid as succession duty. The facts 
are not in controversy, and ma\ he briefly 
recited. One Prasumia Jvuniar llhatta- 
eharvya died on the 2tS(h ()ct»)her 1908. 
He had previcjii.sly made a tf'slamenlury 
disposition of his projierties on the ‘24111 
March 1907. The. M’il! provided that 
during the minority of his sun Amulya 
Kurnar Dhattaeharyya his estate would he 
administered, fii^t’hy his eldest sister, 
(iohindasundari Dc'hi, and, next, upon her 
death, by his widow' Hwarnamoyee Debi; 
the ladies were thus constituted the two 
successive executrices. On the 29th April 
1909, probate was granted to Oobinda- 
siindari Debi under sec. 31 of the Probate 
and Administration Act, 1881, thougb.it 
was not explicitly slated that the grant was 
made duritnte niinore aetatei The exe¬ 
cutrix died on the 17tb July 1914. As the 
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sole n-sidiiary legatee had not yet attained 
his majority, the second executrix named 
in the Will applied .for probate on the 0th 
Sej)teinber 1014. An order vas iwordod 
on that dat('. that no probate duty iij)peared 
necessary as it had been paid aln'ady, and 
the case was fix(>d for disposal on the 7th 
Xovenibcr lOH. On that date the Coiiit 
directed that the original probate pro¬ 
duced by the Applicattt be cancelled and 
that a fresh probate with a <*opy of tlu- 
Will annexetl be granted to tbe i»etitioner. 
On the ‘21st December 1011, the Comi re- 
• considered th<‘ jnatt<‘i»and held that as the 
.scale of pi’obate »hity on*<’staleK valued at 
above Its. 50,000 had been raised from 2 
to 3 per cent, by .\ct VII of 1010 and as 
duty bad*been paid at th(‘ rate of 2 per 
i'ent. on the^ftrst probate the petitioner 
should be called u|M)n to pay the difference 
between the duties cah-ulated at 2 per 
cent, and 3 per ♦ent. i'eH]>ectivcly. The 
petitioner was heard on the IHth .Jannarv 
101.5, and contended that under stvtion 10- 
(’ »)f the Court I'ces Act, 1870, as amended 
by .\ct XIII of 1875, no further duty was 
jKtyable, 'This contention was overru'ed 
and she was called ujK)n to pay the addi¬ 
tional sum named before the probate could 
be, issued to her. The petitioner has ap¬ 
pealed to this Court and has also obtained 
a Rule in the alternative, should a (piestion 
be. raised as to the coini)eti‘ncy of the 
ap|)eal. It is plain that the oi*dor in effect 
refuses the application for probate and is 
ap[)ealablc under sec. 80 of the Probate 
and .Administration Act. 

Section 19C of the Court Fees Act, 
1780, which was inserted therein by sec. 
0 of Act XIII of 1875, is in these terms : 

WTienever u grant of probate or letters 
of administration has lioen or is made in 
respect of the whole of the property be¬ 
longing to an estate, and the full fee 
chargeable under this Act has been pr is 


paid thereon, no fee shall be charge¬ 
able under the same Act when a like 
grant is made in r(‘S)Tect of the whole or 
any }»art of the same property belonging 
to the same estate.” it is jdain th:it as 
Ihe fee chargeable upon a ])robate is re¬ 
quired by se-c. lOT to bo jKiid before tlie 
order for grant of prcjbalc is made, what 
constitutes ” the. full fee. chargeable under 
this .Act ” must be determined by reference 
to the |ioint of time when the grant of 
probate is made. AVe arc unable to accept 
the contention that " the full fee charge¬ 
able under this Act ” mn.st be determined, 
with reference to tbe point of time, when 
the second grant is sought. We aro 
further unal>!u to acce])! tbe conlention 
that the cxpnNssions “under this .Act” 
and ” under tbe santo .Act ” refer to, not 
the Court Fees .Acl but tbe subsequent 
.Vets amending tbe (!ourt Fees .Act; what 
the Ijegislature uppi'ars to have intended 
is tliat where the full fee chargeable under 
the Court bVes .Vet oii a j)rol)at:' at the time 
it is granted has been paid, no further fee 
shall be chargt'abic when a second grant is 
made in respect of that property as^com- 
prisecl in lliat estate. If (bis ifflterpreta- 
tion were not acc(‘ptcd, and if the conten¬ 
tion of tbe (loverumeut Pl(‘ad(‘r wa'ro to 
prevail, tbe anomalotis result w<»uld follow 
that see. IOC would have' no application 
where, as in tin* case before us, the .sc'ale 
of probate duly has been raised in the in¬ 
terval botvNoen the grant of the first and 
the second probates, and consequently, the 
entire probate* duty on the enhanced scale 
would i)c payabfe w ithout deduction of the ^ 
duty previously paid. This could hardly 
have been the intention of the Legislature. 
The second paragraph of s«.?c. 19C W'ould 
be of no avail, as it is restricted to grants 
in resjxK't of ]n‘operty forming part of an 
estate. In our opinion, the interpretation 
put iupon tbe first paragraphnf aw; dlSIiO by 
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the Appellant is reasonable and is un¬ 
doubtedly consistent with the language 
used. We hold accordingly that as the 
full fee chargeable under.the Court Fees 
Act on the first probate granted in this case 
on the *29th April 1909 was paid thereon, 
no fee is now chargeable under Ihe Court 
Fees Act on the second grant. This view 
does not militate against the decision of 
Couch, C. J., in In the goods of Chalmers 
(1) and of Garth, C. J., in In the goods of 
Gasper (9). In the former case, the first 
grant had been made and a fixed duty paid 
thereon under the Indian Succession Act, 
1865, while the second grant was made 
after the Court Fees Act, 1870, had come 
into force. In the latter case the circum¬ 
stances were similar, with this difference 
that sec. 19C had meanwhile been inserted 
in the Court Fees Act, but that sect ion 
could not avail, as it refers express’y to 
cases where both tiie first and the second 
grants had been made after the Court 
Fees Act had come into force. Nor is any 
assistance derived from the decision of 
Norman, C. J., in In the goods of Innes 
(3), which merely recognises the princifdo 
siibscquellHily embodied in the second para¬ 
graph of sec. 19C. We may add that the 
view adopted by us places the law in this 
country in a line with wdiat has long been 
the law in England. There, all second 
and subsequent grants of probate and ad¬ 
ministration, in respect of property on 
w’hich the full duty has been already paid 
upon a previous grant, are exempted from 
further stamp duty by bee. ^ of 41 Geo. Ill, 
86; sec. 36 of 5 and .6 Viet. Ch. 82 con¬ 
tains a corresponding provision for Ireland. 
It may further be observed that if the 
question be considered as one of principle, 
the rule as formulated in England and as 

(1) « B. L. R. App 187; 21 W. B. 248 (1870) 

(2) L L. R. 8 C*». 788 (1»78). 

I*) 16 W R. 258 ; 8 B. L. B. Ap]^. 4S (1871). 


interpreted by us is evidently just. When 
an executor to whom probate has been 
granted dies, leaving a part of the testa¬ 
tor’s estate unadministered and a new re¬ 
presentative is appointed for the purpose of 
completing the administration, there is no 
new succession, no new devolution of the 
estate and it is diflBcult to appreciate why 
a fresh succession duty should be levied. 
A good illustration is afforded by the case 
of In the goods of Balthazar (4); there, 
letters of administration had previously 
been issued in respect of the whole pro¬ 
perty, and the full Vee chargeable on the 
proiierty at the value then placed luxm it 
had been levied. It was ruled that when 
a new grant had to be made under sec. 229 
of the Indian Succession Act, on the death 
of the first administrator, no further Court- 
fee was leviable although the value of the 
property had increased in the meantime. 
This is consistent with the decision of 
Norman, C. J., in /w the goods of Ameerun 
(5), that no duty is payable on a doub’.e 
probate which recites and in fact proceeds 
upon tlie first. Reference may in this 
connection be made to the following 
passage fi-om Williams on Fjxccutors, 10th 
Ed., Vol. 1, p. 295; “ Probate granted to 
one of several executors enures to the 
benefit of all. Webster v. Spencer (6) and 
Cummins v. Cummins (7). Where there 
are several executors, upon the grant of 
probate to one of them, it is usual to re¬ 
serve pow^ ^ making a like grant to the 
others. But this api)ear8 to be unneces¬ 
sary, both because the probate already 
granted enures to their benefit, and because 
they have a right to the grant, whether the 
power be reserved or not. The practice 
is to take out what is called a double pro- 

(4) 4 L. B. R. 285 (1908). 

(81 IS W. R. 416(1871). 

(6) 8 B. rad Aid. 868:(t820). 

(7) 8 Jo. rad liAt. 64 (1848). 
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the usual form, with reservation to the 
rest. Afterwards if another comes in, he 
also is to be sworn in in the usual manner 
and an engrossment of the original Will is 
to be annexed to such probate in the same 
manner as the first, and in the second 
grant such first grant is to be recited ; and 
so on, if there are more that come in after¬ 
wards. 4 Burn Ec. Law 310; In the goods 
of Bell (8). If there be several executors 
appointed with distintt powers, as one for 
one part of the estate,‘and another for 
another, yet there being but one Will to 
be proved, one proving of it suffices. 
Bacons Abr. Ti Exec. (< ) 4. So, if B is 
made executof for ten years and afterwards 
C is to be executor, and B proves the Will 
and the ten years expire, C may administer 
w'ithout any furUier probate. Anon (9), 
Anon (10) and Watkins v. Brent (11). In 
our opinion, w^c cannot reasonably hold 
that the Appellant is bound to pay addi¬ 
tional probate duty. 

The result is that this ai>pe:il is allowed, 
and the order of the District Judge dated 
the 18th January 1915 set aside. Probate 
will be granted to the Appellant without 
payment of fresh probata duty. 

The rule wdll stand discharged. 

Rule discharged. 

(8) L. R. 2 P. »nd D. 247 (1871). 

(0) 1 FrMmM Sll (1676). 

(10) 1 Ch. 0«8. 265 (1676). 

(tl) 1 Uj\ snd a. 104 (1636). 


No. 147 OF 1911 
AMD 

Nos. 208 AND 216 OF 1913. , 

Fletcher, J. ^ Janardan Kishore Lal 

Tbdnon, J. Singh Dao and ors., 

1915, Plaintiffs, Appellants, 

Heard, 7 and > v. 

8, April. Sib Prosad Ram and 

Jndgmont, others, Defendants, 

8, April. J Respondents. 

Civil Procedure Code (Aei V of 1908), Or, t, r, 

S, mh~r. {S', — Suit for royalty—Accidental omiuion 
of portion of claim already due—Courfe power to 
reserve portion of cause of actionAmendment of 
plaint wknh wo dd deprive Defendant of plea of 
limitation^ if thould be allowed—Consolidation of 
suits pending appeal. 

Where it appeared from certain leases 
that the causes of action as regards mini¬ 
mum royalty attd excess royalty were the 
same, but the lessor sued only for the 
minimum royalty which had fallen due at 
dale of the suit : 

Held —That he was preclud^ by Or. 
II, T. 3, of the Civil Procedure Code from 
suing again for the excess royalty, even 
though in decreeing the previous suit, the 
Court expressly reserved the Plaintiff’s 
Cause of action in respect of excess 
royalty. 

Or. II, r. 3, sub-sec. (3), of the CivU 
Procedure Code does not authorise the 
Court to split up the Plaintiff’s ca,u8e of. . 
action but only to allow the Plaintiff 
pursue the reliefs in respect of tptfno 
cause of action at different tipiea. 



Where the Plaintiff 
due on a mining lease ^ 

period, excluding from 
previous arrears 

the ground that ' 
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the Defendant during the period in suit 
had been appropriated in discharge of these 
previous arrears, but the Court held that 
the pagments should have been appro^ 
priated in discharge of a portion of the 
ai*fears sued for, 

Hold —That a subsequent suit for the 
recoverij of the arrears excluded from the 
elaim in the previous suit u'as barred bg 
Or. II, r. of the ('iril Procedure 
Code. 

Even an aeridenM or involuntnrg omis¬ 
sion by a Plaintiff of a portion of his claim 
is covered by the rule. 

BrzLooR Kihkem r. Shamsoonmssv 
Begitm (1) followed. 

Kadhakishorkk Hevia V. Kam Coomar 
Chocdhi rv (-2) referred to. 

The Court teould proceed to consolidate 
suits, if at all, only where the consolida¬ 
tion is asked for before the trial of the suits 
begins, and the evidence to be given is 
common to both. 

The High Court declined to consolidate 
two suits already decided in the first in¬ 
stance by the lower Courts, in which ap¬ 
peals Were pending before it, the suits 
having been tried in the lower Courts by 
different Judges and on eridence recorded 
separaf^ly in each .suit. 

The High Court also refused leave to 
amend a plaint when the amendment, if 
permitted, would deprive the Defendants 
of the right that the law had given them, 
viz., to statx or allege' that the claim was 
legally barred. 

These :i|)|)euls were preferred on the 
19th of April 1911, against the decree of 
Babu Baiikim Chandra Mitra, Subordinate 
Judge, Burdwan, dated the 27th June 
1910. 

(1) n Moo. 1. A ftt p. 651 iwayj- 
(8) la w. R. 78 (18«»). 


SiB pRos.AD Bam. 

The a])peats arose out of two suits 
instituted by the TMaintiffB-Ap|>ell:intA 
for recovery of moneys alleged to be 
due on the basis of two mining leases. 
One of the suits was instituted on the 18th 
Mareli 1909 fsuit No. 119 of 1909) and the 
claim was for Bs. 10,437-3-G pies and in¬ 
cluded elaim for minimum royalty and 
rent for three years, namely, the Bengali 
years 131.‘3 and 1314 and f)ortion8 of 131*2 
and 131/5. In making up the claim, the 
sums (Kiid by the Delendants duririg the 
y<'ars 131.3, 1311 and 1315 for the royalty 
of those year.^ \\e*re, the Plaintiffs averred, 
approj)riated by the Plaintiffs towards the 
j»ievious arrears due for the years 1310, 
1311 and 1312. 

Jn this suit tlie learneiF Hubordinate 
.Judge by his decision, dated the 27th .lune 
1910 held that the sums paid during the 
years in suit should havt been appropriat¬ 
ed for those years and the rc'sull was that 
a sum of about Its. 1,100 only was decreed 
to the Plaintiffs. .\f)|)(*al No. 147 of 1911 
was ]>referred, on the 19th April 1911 
against this diK-Tee. 

Previous to the institution of this ap¬ 
peal the Plaintiffs had filed suit No. r>J5 
of 1910 on the 14th Novt*nd)er 1910 
claiming royalty due for six years before 
suit excepting the period for which the 
previous suit No. 119 of 1909 ha<l 
been filed. This suit' was valued at 
Its. lG,37i||'-11-0 and wus partially 
decreed on die 31st January 1913, for 
Ks. 8,178-5-11 pies and the Plaintiffs pre- 
fen‘ed Appeal No. 216 of 1913 claiming 
an additional sum of Its. 8,*201-6-1 pie. 

At the hearing of the appeals, the Plain- 
tiffs made an application for amendment 
of the ])laint in the later suit or in the 
alternative for consolidating the two ap¬ 
peals, alleging as follows 

“ That as the object of both the suits i.s 
to claim the royalties due for six years 
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before the Huit filed on 14 th Noveiuber 
1910 your Petitioners pray that yOur 
Jjordships will be pleased either to a’low 
them to VA'ithdraw the suit No. 119 of 1900 
and to amend the jdaint in suit No. •'iOo 
of 1910, so that your INditicmers may get 
what is due to them for royalties in respect 
of the six years before the 14th Novem¬ 
ber 1910 or to order that the suits and 
appeals be consolidated and decree ii a.le 
ajxin adjustment of accoutits for six years 
before suit. 

“ That if amuiidnient be made in the 
jilaint of suit No. *590 to the following 
effect, the object of your Ptditiuners will 
be attained— 

‘■(«M In para. H of the plaint to insert 
after theNvords 'of the years Kill and Kll*2 
B. S.' the following :—The Plaintiffs beg 
to withdraw the suit No. 119 t»f 19()t) and 
appeal No. U7 of 1911 and pray that on 
adjustment of the accoimts of n'ceipts of 
royalty the Plaintiffs may be awardetl such 
sum as is due to them in resiHS't of the 
y»*ars lUll Kartick to 1317 Kartick. 

“(b> Paras. 9 and 10 be omittetl. 

“(c) In prayer (kfi), the following words 
inav be added—‘ or such other sum mav 
be found to be due to them.’ 

“(d) That the last para, and the ac- 
cxmnt of minimum royalty that follows it 
be omitted.” 

Ppon this ai>plication Pleteher and 
Teunon, .JJ., on ttth April 1915 passed the 
following judgment :— 

Fletcher, J. (Tei non, J., agreeing).— 
This api>!icatiun for amendment of th.e 
plaint i.H, in niy opinion, too late. No 
application was made to the C!ourt of first 
instance nor has it been made until after 
the opening of the appeals before us. 1 
think we ought not to assent to the 
amendment prayed for when the-learned 
senior Government pleader tells us quite 
frankly that, if the amendment is now 


permitted, it will, in fact deprive the T.)e- 
fen(lant.-» of the right that the law has 
given them, namely, to stiite or allege that 
the claim is now barred by limitation. By 
t'h(‘ proprjsed amendment we would take 
away from tlie IVfendimts, if wa- grant it, 
a right that tliey wDuld have if the Plain¬ 
tiff's |)r<X'ce(l against them by way of ori¬ 
ginal suit. 

Then the (jther part of the application 
is that wo should consolidate* the two ap- 
|)eals. The cases w«*re not consolidated 
in the Court of first instanee. The evi¬ 
dence has been taken separately and 
different witiu'.sses have been called and 
cross-examined. 'I'he Code contains no 
provisions for conso’idating proceedings 
in India. Whether or not the (^)nrt has 
jurisdiction to <*oiisolidate the pr»)ceedings, 

J imagine that it would only do so where 
the consolidation is asked for hefoi’e tlie 
trial of the suits begins and where the 
e\idence given in the tw'o cases is 
common in both of them. I do not know 
any instance wh<‘r<* the appeals have been 
consolidated so as to treat the evidence in 
one case as evidence in the other when 
the trial ju’oeeeded sejutratcly in the Court 
of first instance. In many ca.ses in India 
it happens that Die evidence is given 
before diffei-ent Judges in the Court of 
first instance. As a matter of fact, in the 
present case*, tin* Judge who decided the 
suit wliieli forms the subjex*t-matter of 
Appeal No. 117 of 1911 is a different 
Judge fron,i the Judge who deeded the 
suit whieli forms the subject-matter of 
Appeal No. 298 of 1913. To consolidate 
the two eases that have been tried by 
different .1 udges in that manner is a pro¬ 
ceeding w hich I have , never heard of 
before. It will also be nc^ced in this case 
tliat the second suit now under appeal, 
that is, the suit w|l^,Babject- 
matter of Appeal No,, 1018, was not 

' 'Vi! ..u.' i , ^ -.I-'■« AC'vi 
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instituted until after the former suit had 
been finally determined by the Court of 
first instance. If the Plaintiffs intended 
to i^roceed by way of amendment or other¬ 
wise, they ought to have made the appli¬ 
cation to the Court of first instance before 
the institution of the second suit. I see no 
reason wdiich would lead lis to assent to 
the present application. The ai>plication 
seems to me to be altogether a novel one. 
I think, therefore, that the present ap¬ 
plication should be dismissed with costs 
one gold mohur. 

Bahus Ram Charan Milter and Sriali 
Chandra Choudhury for the Appellants in 
Nos. 147 and ‘216 and for Respondent in 
No. 208. 

Dr. Dwarkanath Milter and Babu 
Mohini Nath Bose for the Respondent in 
Nos. 147 and 216 and for the Appellant in 
No. 208. 

The following judgment w’as delivered 
in the appeals and a cross-appeal preferred 
by the Defendants :— 

No. 147. 

Fletcher, J. —This is an appeal i)re- 
ferred by the Plaintiffs against a judgment 
of the learned Subordinate Judge of 
Burdwan. The suit was brought to re¬ 
cover the (wrears of what is called the 
minimum royalty in respect of certain 
mining teases that were held by the De¬ 
fendants as transferees from the original 
lessee. The amounts sued for were a por¬ 
tion of the royalty payable for 1312, the 
whole of the royaly payable ftp: 1313 and 

1314 and the royalty up to the Pmis hist of 

1315 B. S. The only quetsion that was 
really in dispute between the parties as to 
the amounts payable was IM to whether 
the Plaintiffs had appropriated certain 
specific payments that had been made by 
the Defendants tow.irds the payment of 
certain other rents ^that were then in 
arrears. The learned Subordinate Judge 


found that point in favoixr of the Defend¬ 
ants. The payments or the directions as 
to the mode in which the money should be 
applied w’ere all in writing. There does 
not seem to be any doubt that the learn¬ 
ed Judge arrived at a correct conclusion. 
When he took the view that the payments 
that had been made by the Defendants 
ought to be given credit to them as against 
the amount sued for in the present suif. 
That is the only point in dispute between 
the jjarties in this appeal and I think thsit 
the view adopted by thedeamed Judge of 
the Court below is cdrrect. The present 
appeal, therefore, fails and ought to be 
dismissed. We make no order as to costs. 

No. 216. 

Fletcher, J. —This is an appeal by the 
Plaintiffs from a decision of the learned 
Subordinate Judge of Burdwan. The 
Plaintiffs brought the suit te recover the 
rent payable to them under two leases, the 
leases being mining leases and the amounts 
sued for were not only the minimum 
royalty but also the excess royalty. In the 
present appeal, only one question arises 
and that is this :—The learned Judge has 
disallowed a certain portion of the Plain- 
tiff.s’ claim on the ground that subsequent 
to the date on which the amount disallow¬ 
ed became due the present Plaintiffs in¬ 
stituted in the Court of the learned Sub¬ 
ordinate Judge another suit which came 
to trial and did uAt include this portion of 
their claim. Shortly it may be stated 
that in the former suit certain instalments 
of the minimum royalty were sued for, 
But the Plaintiffs omitted from their claim 
a portion of the minimum royalty which 
became due ip the Bengali years 1311 and 
1312 on the ground that those amounts 
had been satisfied by the appropnatioi» 
of certain payments that had. been made 
to the Plaintiffs by the Defendants. Xn 
the former suit., the Subordinate Judge 
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found that the payments that had been 
made by the Defendants should be ap¬ 
plied towards the payment of certain in¬ 
stalments subsequent to the year 1312. 
The Plaintiffs in that suit made no ap¬ 
plication to the learned Subordinate Judge 
to amend their plaint nor did they attempt 
in any way to get payments of these sums 
that became due earlier than the amounts 
sued for in the earlier suit. The Plain¬ 
tiffs, therefore, in the present suit chiinned 
not only the amounts that were due sub¬ 
sequent to the date of the decree in the 
former suit but those earlier amounts 
MPhich were not sue^ for in the earlier suit. 
The only question we have to decide is 
“ Are the Plaintiffs entitled to recover 
these portions of the taiinimum royalty 
payable ^or parts of the year 1311 and 
1312?” Or. II, r. 2, C. P. C.. provides 
that ” every suit shall include the w’hole 
of the claim t^’hich the Plaintiff is entitled 
to make in respect of the cause of action; 
but a Plaintiff may relinquish any portion 
of his claim in order to bring the suit with¬ 
in the jurisdiction of any Court.” Sub-r. 
(2) of the same rule provides that ” where 
the Plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of 
his claim, he shall not afterwards 
sue in respect of the portion so omitted 
or relinquished.” It is said that that 
rule does not apply to an accidental 
or involuntary omission to sue. But 
the authorities are all the other way. 
The authorities seem to me to be clear and 
conclusive that the omission of a Plain¬ 
tiff to sue is covered by the rule that I 
have referred to whether the omission be 
accidential or involuntary or otherwise. 
That is quite clear from the judgment of 
the Judicial Committee in the case of 
ButhtMT v. Shamgoonnissa Begum 

, The words of the Code of Civil 

t» ti moo. I. A. rt p. 661 (1867). 


Procedure that was then in force are 
not substantially different from the words 
that now appear in Or. IT, r. 2. In so 
far as there is any variation, the variation 
is not in favour of the Appellants but 
rather against them. That case loas also 
been recognised and followed in this Court 
in the case of Radhakishoree Devia v. Ram 
Coomer Choudhury (2), and also in a later 
decision of Mr. .Justice Mookerjee sitting 
alone in the case of Syed Abdullah v. 
Hurkishen Singh (3). Those decisions 
have not in any way been departed from 
and although, as the learned senior Gov¬ 
ernment pleader says, there may be same 
hardship in a case of an accidental cmie- 
sion, it is quite obvious that the Court 
cannot cut down the clear and distinct 
words of the statute, even if the Court 
thinks that it is a case of great hardship 
to the Plaintiff. It seems to me that, on 
the point raised in the present appeal, the 
learned Subordinate Judge came to a 
correct conclusion. I would, therefore, 
dismiss the present appeal. In this case 
also, we make no order as to costs. 

No. 208. 

Fletchkr, J,—This is a cross-appeal to 
Appeal No. 2JG of J913 preferred by the 
Defendants against the judgment of the 
learned Subordinate .Judge in,so far as it 
relates to what he has called in his judg¬ 
ment the excess royalty. The first point 
to determine in this appeal is ” Are the 
Plaintiffs entitled to sue in this suit for 
what is known as the excess royalty for 
the years ^1312 to 1316?” 'The leflpseS' 
under which the property is held hut 
make any distinction between the mipi - 
mum royalty and the exc^s royalty 
excepting that tfae^. ■nftininAp^fl^ 
is payable by mqnihly' iiMltlhaae&ts in 
any event. But ^ 

<f> raws tiitijiifi,!' 

l6)t.OX 
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2 >ayal)le luidor ono and the same bundle 
of facts. It is (jufic clear on these 
ininiiig leases that the catises of action 
as regaj'ds the miiiiinuni royally and the 
excess royalty are, in fact, the same. If 
that is so, th<*n the IMaintitTs are in this 
difficulty. They brought the fonm'r suit 
in which they claiincMl only the ininininin 
royalty. In the 2 )reRent suit, they have 
claimed for royalty for the years IHI‘2 to 
I.'IK). In the former suit they oojild have 
sued for the excess royalty for the years 
l.'ll'i. ];}l.‘f and Idl J ; and, that not having 
been done, it seems to me that Or. IT, 
r. *2, ('. ('. P., ]irohibits them from sning 
for those amounts in the present suit. 
Those clearly ought to have been includ¬ 
ed in the former suit. 

Then it is said that the learned Sub¬ 
ordinate Judge in the. former suit gave the 
J’laintiffs leave to rt'serve their cause of 
action as regards the exee.-s royalty. 
Petitions seem to have been presented 
to the learned Judge in that view and tin* 
learned Judge, .so far a.s the order-sheet 
show’s, .seems to have assented to that 
mode of the I’laintifFs’ suing. But Or. 
II, r. 2 <-3>, does not ])rovide for the learn¬ 
ed Judge authorising the Plaintiffs to split 
up their causes of action hut only 
authorises the (’ourt to allow the Plaintiffs 
to jnirsue the reliefs in res 2 if'ct of the same 
cause or act ion at different times. T do 
not think that the order of the learneJ 
Judge giving leav(* to the Plaintiffs to re- 
sene their cause of action as regards the 
excess royalty was authorised by the law, 
and 1 think, therefore, that they are 
brought back to what was raised in the 
last Appeal (\o. 2101 that these sums 
formed a |K)rtion of the same cause of ac¬ 
tion, as the niinimnm myalty. These 
sums tor the year 1.'112 to 1314 ought to 
have been sued fur in the former suit and, 
they not having been sued for, under the 


Sm Pbos.\d 

provisions of Or. II, r. 2, C. C. P., the 
Plaintiffs cannot sue for them in the pre- 
si'iit suit. On that footing, the amount 
due to the Plaintiffs for excess royalty 
wou’.d be Hs. 2,.598-10-9 instead of the 
amount found due by the learned Fubor- 
dinate Judge. 

.■\ further |.M)int w’as raised by the learn- 
e«i vakil for the Defendants in this cross¬ 
appeal and that is that, under the ]n‘ovi- 
.>>ions of the second raining lease, the two 
holdings under the two separate leases be¬ 
came amalgamated and the Defendant’s 
are only lial>Ie to be charged for the excess 
roViilty when the e.xc^.ss is over the fo'.al 
<piriulity, namely, 235,900 maimds which 
js the aggr<‘gate amount mentioned in th > 
second lease. That st'cms to me clearly 
Tiot (o be .so. There is nothiifg in the 
sc<'ond lea.se that piir 2 H)rts to put an end 
to the jji'ovisions of the former lease. In 
fact, the former lease has <»-tT and over 
again been reeognis<*d as valid and sub¬ 
sisting in the second lease. Cl. 12 of tlie 
second lease that has been relied U|M)n 
clearly does not, in my ojiinion, put an 
end to the prrivisions contained in the 
first lease. 

The n^Kult, therefore, is that in this 
case llu* decree of the leartied Judge of the 
Court below inupt be varied by declaring 
that the Defendants are liable to pay the 
sum of Ks. 2,598-10-9 as excess royalty 
in lieu of the sum found due by the leurne<l 
Judge. The provisions in the learned 
Judge’s judgment as to the calculation of 
interest will, of course, remain unaffected 
by the present judgment*. We make no 
order as to costs. 

Teunon, J.—I agree. 



THE CALCUTTA WEEKLY NOTES. 


481 


VoL. XX.] 


COiyiL APPELLATE JVB18DI0T10N1 

Appeals fbom Appellate Decrees 
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Mookerjbb, J. 
Beaohoroft, J. 
1915, 

Heard, 21 and 
22, July. 
Judgment, 

30, July. J 


Bbojenoba Kisborb 
Roy I'houOhdrt, 
Plaintiff, Appellant, 

V. 

Sarojini Ray and 
others, Defendants, 
Respondents. 


Limitation AotUX of 1908), see. S3, Arts'. ISO, 


Dtspotsmsioii’^ and discontinu met o' pot 
MMjon,” meaning of—Suit to dettnnine rights of 
pwtiti to ordtr undtr teo. 146, Cr. P, C., period of 
lim/Uation J'or — Suit, »/ ^tt against Magistratt— 
Magistr ..te a stakt-hoidtr—Dtglaratory suit against 
final idaimatU—Continuing wrong. 


The Defendants attempted to interfere 
with the Plaintiff's possessi&n of the dis¬ 
puted property and a breach of the peace 
becoming imminent proceedings under sec. 
145, Cr. P. C., were instituted and resulted 
in an order of attachment under sec. 146, 
Cr. P. C. The Plaintiff sued for declara¬ 
tion of his title and for recovery of pos¬ 
session. 


Held —That though deprived of posses¬ 
sion, the Plaintiff was wot dispossessed or 
had discontinued possession within the 
meaning of Art. 142 of the Limitation Act. 

Meaning of “ dispossession " and “ dis¬ 
continuance of possession ” es^lained. 

That as there was no cause of action 
against the Magistrate, the suit could be 
brought only against the Defendants- 

(iosWAMi V. OiRiDHARJi (9) dissented 
from. 

Raja op Vknkatagibi v. Isakapali (1 ) 
followed on this point. 

Khaobndba Narain V. Matanqini (2) 
Olid Rama Swamy v. Muthu Swamy (8 ) re¬ 
ferred to. 

That Plaint^ having proved his title, 

(t) L L B.9S MAd. 410 (t»02>. 

!. L, E. 17t;id. 814 (819) (1890). 

W L L R. 80 liaA IS (1906). 

t).L L. B. SO AD. ISO (U97S 


the suit must be treated as a suit for de-. 
elaration of title under see. 42 of the 
Specific Relief Act. 

That it was a ease of continuing wrong 
independent of contract, and consequently, 
under sec, 23 of the Limitation Act, a fresh 
period of limitation under Art. 120 began 
to run at every moment of the time the 
wrong continued. 

“ Continuing wrong" defined. 

Raja of Venkataoiri v. Isakapali (1) 
dissented from. 

Mahabhabat V. Abdul Hamid (17), 
Binda V. Kaunsila (18), Ananda v. 
Vbyyanna (19) and Jugal Kishore v. 
Lakshman J)as (20) referred to. 

These appeals were preferred on the 4 th 
July 1912 against the decree of S. E. 
Stinton, Esq., District Oudge of Zillah 
Sylhet, dated the 19th of April 1912, re¬ 
versing the decree of Babu Aswini Kumar 
Bose, Sxibordinate Judge, 1st Court of that 
Ihstrict, dated the 27th of June 1911. 

The material facts of the case will appear 
from the judgment. 

Babus Dwarka Nath Chakerverty and 
Ramani Mohun Chatterjee for the Ap})el- 
lant in No. 1748. 

Babus Tara Kishore Choudhury and 
Brojolal Ghakervarty for the Appellant in 
No. 2023. 

Bobu Gopal Chandra Das for the Res¬ 
pondents. * • 


The JuD(jMENT OF THE CouRT was as 
follows:— 

The events antecedent to the litigatlotui, 
which have culminated in the preBent ixp* 
peals, are no longer in controretay ahd 
may be briefly recited. The P^kintifla 


claimed title to the disputed 




(t I ). L. B. S6 ]|«di 

117) 1 0. L. J. 78 iUm* 

118) I. L. R. 18 AH 
(18) LL. 11.18 
(SO) I, U»*S» 
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purchase at a sale in execution of a mort¬ 
gage decree. They took fKjSsession but 
were resisted by the Defendants and a 
breach of the peace became imminent. 
Proceedings were consequently instituted 
under sec. 145 of the Criminal Procedure 
Code; but as the Magistrate was unable 
to satisfy himself as to which of the 
parties was in possession of the subject of 
dispute, he attached it under sec. 146 of 
the Criminal Procedure Code, until a 
competent Court should determine the 
rights of the parties thereto or the persons 
entitled to possession thereof. This order 
was made on the 25th April 1902. On 
the 3rd July and 11th October 1909, the 
suits were instituted by the two sets of 
Plaintiffs, who claim respectively an eight 
annas, and a five annas share of the pro¬ 
perty, for declaration of their title and for 
recovery of possession. The Courts below 
have concurrently found that the Plain¬ 
tiffs have fully proved their title, and that 
the J^efendants have no case on the merits. 
The Courts below have also found that thi* 
Plaintiffs .were in possession when on the 
25th April 1902, the jirojxirty was attached 
by order of the Magistrate. But while 
the Trial Court held that the claims were 
not barred by limitation, as the Plaintiffs 
were in possession within twelve years of 
the suit, the low'er Appellate Court has 
concluded on the authority of the deci¬ 
sion in Raja of Venkatagiri v. Imkoh- 
■pali (1), that the suits are barred 
by limitation, as they have been instituted 
more than six years after the order of the 
Magistrate. The result of this divergence 
of opinion has been that the District 
J udge has reversed the decrees of the 
Subordinate Judge and has dismissed the 
suits, although has found that the Plain¬ 
tiffs have established their title. The 
Plaintiffs have now appealed fo this Court 

<1} I. Usd. ' 
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and have impugned the correctness of the 
view adopted by the District Judge. The 
question, consequently, arises, what is the 
period of limitation, if any, applicable to 
a suit for determination of the rights of 
tlie parties to an order under sec. 146 of 
the Criminal Procedure Code, where it Is 
found that the party who is the rightful 
owner was in possession when the pro¬ 
perty was attached by the Magistrate. 
Three alternative views have been placed 
before us for consideration, viz., first, 
that the suit is in cs|ence for recovery of 
possession. of imfiioveable proi>erty, and 
must under Art. 142 of the schedule to the 
Indian Limitation Act be instituted within 
twelve years from the date of the order of 
the Magistrate ; secondly, thlt the suit is 
in substance for declaration of title to 
immovable prop(?rty, and must, under 
Art. J20, be instituted,within six years 
from the date of the order of the Magis¬ 
trate when the right to sue accrues; and 
thirdly, that the suit is for declaration olf 
title to land, but that there is no bar of 
limitation applicable, as under sec. 23 a 
fresh period of limitation begins to run at 
every moment of the time during which 
the attachment continues. If the first or 
the third viq,w is adopted, these suits are 
not barred by limitation, while the suits 
must be deemed barred if the second alter¬ 
native is accepted. 

As regards ihe first possible point of 
view, it is cii||ir that no action can be 
brought against the Magistrate for re¬ 
covery of possession. In the words of 
Lord Morris in Khagendra Narain v. 
Matangini (2), the Magistrate is in the 
position of a stake-holder, or as was said 
in Rama Steamy v. Muthu Swamy (3), 
when the property is attached it passes 
into legal custody and during the eonti- 

•9) I. L. S. )7 Cal. 814 819, (1890). 

(8) 1. L. B. 80 Mud.' 19 q8f8K 
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nuance of the attachment auch custody 
must be held to be for the benefit of the 
true owner. [Beni Prosad v. Shahzada 
(4) and Hao Karan v. Haja Bakar Ali (5)1. 
It is further plain that there is no cause of 
action against the Magistrate, as he has 
acted in the exercise of his statutory 
powers. The suit must, consequently, be 
brought against the rival claimant, but 
obviously the suit cannot be framed as one 
for recovery of possession of the disputed 
land from him, as he is admittedly not in 
possession. The l*laintiff may have been 
deprived of possesion, but he cannot a]>tly 
be said to have beeiT dispossessed, or, to 
have discontnmed jxjssession within the 
meaning of Art. 14‘i of the Indian Tiimita- 
tion Act. Dispossession implies the com¬ 
ing in of *i i>erson and the driving out of 
another from possession. Discontinuance 
implies the going out of the person in jH)8- 
session and h» being followed into posses¬ 
sion by another. Those elementary j)rin- 
ciples arc cleducible from the decisions of 
the Judicial Committee in Atjcucy Com- 
parvy v. Short (6) and Secretary of Slxife 
V. KriHowani (7). To the same effect is 
the observation of Baron Barke, in Smith 
V. Lloyd (81, that to make thi; statute of 
limitation applicable, there must be both 
absence of posse-ssion by^ the ix*rson who 
has the right and actual possession by 
another, whether adverse or not, to be 
protected. It follows, that if the seisin 
or legal possession is, during the attach¬ 
ment, in the true owner, the attachment 
cannot be deemed to amount to either dis¬ 
possession of the owner or the disconti¬ 
nuance of his possession. We must ac¬ 
cordingly hold, as was done in Raja of 

(4) 1. L. R. 82 658 (1906). 

(5) L. B, 9 I. A. 99 (1882 . 

(8) 18 App. Om. 798 (1898). 

(7) L. B. 89 I. A. 104 : o. 6 O. W. N. 817 
. ( 1902 ). 

(8D9 683 (1884>. 
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Venkatagiri v. Isakapali (1), that Art; 
142 has no application to a suit of this 
description, and w'e are unable to accept 
the contrary opinion on this point as foi*- 
mulated in Ooswami v. Giridharji (9). 
W’e are not unmindful that in Khagendpi 
Narain v. Matangini (2), the suit 'Was 
framed as one for recovery of possession 
and that the Judicial Committee ordered 
that each of the parties “ be decreed to 
be put into possession ” of an equal moiety 
of the disputed property. It is clear, 
however, that the question now under con¬ 
sideration was not raised before the Judi¬ 
cial Committee, for the obvious reason 
that the suit there was in time, whether 
the six years’ or the twelve years’ nde was 
ap[)’ied ; the record sho'v\’s that the order of 
attachment was made on the 10th Decem¬ 
ber 1877 and the suit was commenced on 
the 14th December 1880. It may also be 
observed that the language of the order by 
the Judicial thnunittee is consistent with 
the view that the parties were to be put 
into possession by the ^lagistrate. It may 
be added that the decision in Nissar Ali v. 
Adebuddi (10), to which reference was 
made in the course of argument, is clearly 
distinguishable. There the Magistrate 
had, after the attachment, jilaced a 
stranger in possession, contrary to the 
provisions of sec. 146, Cr. P. C., a suit 
against such stranger for recovery of pos¬ 
session is clearly governed by Art. 14*2 or 
Art. 144. W'e nee d not refer in detail to 
the cases of Chuj Mull v. Khyratee (11), 
Goswanii v. Giridharji (9), Akilananda 
Anial V. Pariasami (12), Raja of Fens 
katagiri v. Isakapali (1) and Deo Ndrain 

(1) I. L. R. 28 Had. 410 (1908). 

(3) I. L. B. 17 CW. 814 (819) (1890 , 

(P) I. L. B. 20 All. 120 (i897). 

(10) 18 C W.N. 107* (1912). 

(11) * Agr» H. C. B 86 

(12) I. L. B* t lUd 609 (18rrh 
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V. Webb (13), in so far as they merely 
recoghise the doctrine that Art. 47 
of the Indian Limitation Act is restricted 
to cases where an order for possession has 
been made in favour of one of the parties 
and has no application where the land has 
been attached under sec. 146. We hold 
accordingly that the suits before us, thoiigh 
framed as suits fur possession, cannot be 
treated as such, and are not governed by 
Art. 142 of the Indian Limitation Act. 

As regards the second and third possible 
points of view it is clear, from what has 
already been stated, that the suits must 
be treated as suits for declaration of title 
under sec. 42 of the Si)ecific Relief Act. 
What then is the jieriod of limitation. If 
any, applicable to theso suits? We have 
been pressed, on the one hand, to adopt 
the view projiounded in liaja of Venhita- 
giri v. Isahapali (1) that Art. 120 is aj>- 
plicable and that the suit is required to 
be instituted within six years from the 
date of the order of attachment wher> tb:’ 
right to sue accrues. We have been 
pressed, on the other hand, to hold that 
this is a case of continuing wrong under 
sec. 23 and that the right to sue accrues 
from moment to moment. The first alter¬ 
native, though adopted by the Madras 
High Court, leads to an obvious anomaly. 
If the suit is not instituted within six 
years from the date of the order of at¬ 
tachment, neither of the claimants can 
obtain a declaration of title; yet the title 
continues unaffected in the true owner, 
for under sec. 28 his right is extinguished 
only at the determination of the period 
limited for the institution of a suit for pos¬ 
session. Tile Magistrate thus continues 
as a stake-holder for an indefinite period, 
as there is no statutory provision for for- 

P) I. L, R. 2A Mid. 410 (1602). 

(I>) T. L. R. 28 Cat. 80 : 1 , c. 6 0. W. N. 100 


feiture after the lapse of a prescribed 
term. According to the Madras High 
Ciourt, however, the true owner, although 
not in a position to seek a declaration of 
title for purposes of recovery of the pro¬ 
perty, can obtain a declaration of title to 
the profits in the hands of the Magistrate; 
in other words, the Magistrate is consti¬ 
tuted his Manager in perjietuity. The 
IMadras High Court further seems to hold 
that, although a declaration of title can¬ 
not be embodied in the decree, because the 
prayer for declaration is barred by lapse 
of time, yet the fiiidifig in the judgment 
on the issue of tit^e will have the force 
of res judicata and will practically ofierate 
as a determination of the question of right 
lor purposes of sec. 146, C'r. P. C. With 
all respect, this bears the appearance of a 
distinction without a difference. To adopt 
the language of Lord Ellenborough in 
Luj-more v. Robson (14)* “ the common 
sense, the practice and the general con¬ 
venience of mankind require that a con-ii 
struction different from that should be 
adopted.” In our opinion, the true view 
of the matter is that sec. 23 of the Indian 
Limitation Act governs the case. To 
maintain this |Xisitiun, it is not essential 
lo accept the broad proposition formulated 
in Chuchan Lai v. Lalit Mohan (16) 
(which was reversed on appeal on another 
point by the Judicial Committee in Lolit 
Mohun V. Chtickkan Lai (16), that a suit 
for declaration odf, title to immoveable pro- 
fierty cannot be held to be barred so long 
ai| the Plaintiff has a subsisting right to 
such property; nor is it necessary to depart 
in any way from the rule recognised in 
Mahabharat v. Abdul Hamid ,(17), that a. 

(14) 1 B. ft Aid. 646 (1818'. 

1*6) ]. L. R. 20 Ckl. 006. (926) (1898). 

(16) L. B« 24 I. A. 78: c. 1. L. R 24 CsL 
884 : 1 0. W. K. 887 (I89». 

(17) 1 O. L. J. 78 (1904), 
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suit for declaratiion of title to immove¬ 
able property is governed by Art. 120. 
Oa the other hand, as was explained in the 
case last mentioned, and as had been 
previously indicated in the cases of Binda 
V. Kautisila (18), Ananday. Veyyanna (19), 
Jugal Kishore v. Lakshman Das (20), 
Art. 120 and sec. 23 may have to be simul¬ 
taneously applied to determine whether 
or not a suit is barred by limitation, for 
instance, in suits for partition of joint pro¬ 
perty. The answer to the question, when 
does the right to sue accrue, must depend 
on the circumstancq^ of the particular 
case, and very refined distinctions have in¬ 
deed been sometimes drawn, as may be seen 
from Yamuna v. Solayya (21) and Pamu 
Sanyasi \^Zemindar of Jayajmr (22). In 
the case before us, the view may reason¬ 
ably be maintained that there is a continu¬ 
ing wrong independent of contract and that 
consequently li* fresh i)eriod of limitation 
under Art. 1*20 begins to run at every 
♦ moment of the time the wrong continues. 
It is needless for our present purpose to 
attempt an exhaustive definition of the 
expression “ continuing wrong.” But it 
may generally be stated that if the act 
complained of creates a continuing source 
of injury and is of such a nature as to 
render the doer of it I'esponsible for the 
continuance, then, in cases in which 
damage is not of the essence of the ac¬ 
tion, as in trespass, a fresh cause of action 
arises de die in diem. To put the matter 
in another way, where the wrongful act 
produces a state of affairs, every moment's 
continuance of which is a new tort, a 
fresh action for the continuance lies, for 
there is a real distinction between 
continuance of a legal injury and 

pS) I. L. R. 18 All. 126 (1820). 

(IS) L L. {L 15 Mad. 482 (1802). 

(29) I. L. B. 28 Boes 669 (1899). . 

(St , t ti E. 84 Ebd. 888 (1901). 

(22) I. Xo B. 95 Xkd 640 (1991). 
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continuance of the injurious effects 
of a legal injury. Tested from this point 
of view, what is the j)o«ition here? The 
defendants attempted to interfere with 
the possession of the Plaintiffs, and 
a breach of the peace became imminent. 
The Magistrate intervened, as it was in¬ 
cumbent upon him to do, and attached 
the property. The result was that the 
Phiintiffs weie deprived of the enjoyment 
of their property. This state of things has 
continued, though it could have been ter¬ 
minated if the J^efendants had intimated 
to the Magistrate that they abandoned all 
claim to the property and would not cause 
a breach of the peace by an endeavour to 
obtain possession by force. We think, in 
these circumstances, that the case may 
aptly be treated as one of continuing 
wrong within the meaning of sec. 23 of 
the Indian Limitation Act. From this 
jxiint of view, no question of limitation 
arises. 

The result is that these appeals arc al¬ 
lowed, the decrees of the District Judge set 
aside, and the suits decreed with costs in 
all the Courts. The title of the Plaintiffs 
in each case to the share claimed will be 
declared, and it w’ill be further declared 
that they are entitled to have the pro¬ 
perty released from attachment, and to be 
placed in possession by the Magistrate. 

Appeals allowed. 

10I71L APPELLATE JUBISDIOTIOH.] 
Appeal from Orioikal Deobee 
No. 350 OF 1913. 

Flbtohbb, J. 1 Rasb Bbhabx Ial 
Biohardsok, j. Mundeb» DNileodeati 
1915, Appelfamt, 

Heard, 25 and %: 

26, May. Lell, 

Judgment, . 

9, June. J ; 

llortagiri Isom 
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Btngal Ttnaney Act, Art. 2, Seh. 1/I—Limitation 
—Affrieultural pitrpooa if neeeuarjf for Ucue to 
come under the Tenancy Act—Transfer of Pro¬ 
perty Act {IV Of 1882), etc. 117. 

The Plaintiff sued to recover arrears of 
rent due under two kabuliats given in 
respect of agricultural lands leased to the 
Defendant. The leases were mustagiri 
leases and contained the provision that 
“ the mustagir shall enjoy the i)arti land 
which may be converted into culturablc 
land in the jumabandi of the mauza which 
may be increased till the term of the 
settlement.” 

Held per Fletchkh, J .—That one of Hie 
purposes for which the leases were granted 
was to authorise the Defendant to bring 
under cultivation the waste land which is 
obviously an agricultural purpose and the 
period of limitation applicable to the suit 
was that provided under Art. 2 of Sch. Ill, 
Bengal Tenancy Act. 

That even if the leases were held not' 
to be for agricultural purposes they were 
governed by the Bengal Tenancy Act for 
the purposes of limitation. Burnamoyi 
Dassi V. Bubna Moyi Choudhrani (3). 

Per Kichardson, J .—Whether the 
leases, which were temporary leases re¬ 
lating to agricultural lands granted to 
a rent farmer, were or were not leases for 
agricultural purposes, the Bengal Tenancy 
Act applied and the period of limitation 
applicable was that provided by that Act. 

That in view of the cases, Huboa 
Brobad V. Brindaban (7),,Pkaby Mohun 
V. Srkeram Chandra (8) and Burnamoyi 
l^Assi V. Biirna Moyi Choudhrani (3) and 
of the terms of sec. 117 of the Trans¬ 
fer of Property Act, it does not follow 
that because a lease (of agricultural landy 
is not a lease for agricultural purposes it is 

18) 1 . L. R. as 0 «l. 191 (1896). 

(7) I. L. R. 19 Gal. 604 (189a>. 

(8) 6 0. W.lf. 794 a»03). 


subject only to the Transfer of Propeiffg 
A ct and is not governed in any resp^^} 
the Bengal Tenancy Act. ^ 

Per Fletcher, J. —Although a miisita- 
giri lease is sometimes and perhaps usually 
a lease to a middleman yet in Bihar the 
term is applied frequently to temporary 
leases instead of the word thika. 

This was an appeal preferred on the ‘2nd: 
August J913, against the decree of Babu 
Dinanath De, Officiating Subordinate 
Judge, 1st Court of Zillah Bhagalpore, 
dated the 28th April k913. 

The facts of thecae will sufficiently at>- 
pear from the judgment. 

Dr. Dwarhangth Hitter and Babu 
Noresh Chandra Sinha for the Appellant. 

Babu Chandra Sekhar Prodhd Singh for 
the Kespondent. 

The Judgment of the Court was as 
follows :— 

Fletcher, J. —The only question raised 
in this appeal is whether the period of 
limitation for a portion of the claim is 
governed by Art. 2 of Sch. Ill of the 
Bengal Tenancy Act or Art. 116 of the 
Indian limitation Act. The suit was 
brought to recover arrears of rent due 
under two kabuliyats. The first kabuliyat 
was dated the 23rd of May 1902 and was 
given in respect of certain properties leas¬ 
ed to the Defendant for a term of four 
years (I-SIO to 3-314), at a rent of Es. 1,200 
per annum, ^hc second kabuliyat was 
dated the 15th of January 1906 and was 
given in respect of certain other proper¬ 
ties leased to the Defendant for a term of 
eight years (1313 to 1320) at a rent of 
Es. 438 a year. 

The rent that was in arrears and was 
sued for was for the year 1313 under the 
first 'kabuliyat and under the second 
kabuliyat for the years 1313 to 1318. The 
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.^^Ijf^ndant’s estate was taJcen charge of by 

; ^|[C!ourt of Wards on the 11th of Novem- 
4i^^908, and whilst his estate was under 
their charge the Collector gave an acknow¬ 
ledgment in writing on the ‘20th of Sep¬ 
tember 1910 with respect to the rent noW’ 
sued for. 

The only question therefore that arises 
is with reference to the rent due for the 
year 1.S13, for if the ])eriod of limitation 
applicable to the present suit is that pro- 
vi-ded under Art. 2 of Sch. IJl of the 
Bengal Tenamy Act then wlieji the 
Collector gave the *acknowlodgment in 
writing on the 20th of Septeinher 1910 
the rent for the year 1313 was already 
barred by limitation. The leases in the 
present ceaes are expressed to be mmtaqiri 
leases. Although a mustatjiri k>a:-e is 
sometimes and perhaps usually a lease to 
a middleman yet in Bihar the term is 
uppli(‘d frequently to temjiorary leases 
instead of the w ord fhika (see Jjand I jaws 
of Bengal, S. (’. Alitra, p. 207). The two 
clauses in the lea,se that are chiefly re¬ 
lied upon are first the words, “ T, the 
Mustagir, shall enjoy the parti land which 
may be converted into culturable land in 
the jamabaiidi of the said mouza which 
may be increased till the teriii < f this 
settlement.” The translation is rot a 
very happy one but the meaning seems to 
be that the tenant may either cultivate 
the waste land or let it out to tenants and 
enjoy the increased rental. 

The words relied on by the Respondent 
to this appeal are, “ Be it known that that 
in the said mouzas you the proprietors 
have no hamai lands,” that is lands in the 
possession of the zemindars. 

Now the Bengal Tenancy .Act does not 
define the classes of leases to which the 
Act applies. The local extent of the Act 
is given in sec. 1 (3) of the Act. It has 
fipweter always been that the Act. 


Lall. 

only applies to agricultural land. A class 
of cases however has grown up in the' 
Courts to the effect that the Act does not 
apply to leases of agricultural land which 
are not for agricultural purposes [see 
Umrao Hihi v. Mahovicd Rojabi ( 4 ) 3 . 

The case of Promotho Nath Mitra v. 
Kali Promnna Choudhury (2) w^as much 
relied on in argument. The remarks of 
Maclean, C. J., in tflat case arc only to 
Ihe eflect that a pulni was not a lesise for 
agriodtural pur|K>ses, and therefore the 
provisions of the Transfer of Pioperty Act 
applied as to the merger of the putni on 
its being purchased : That some of the 
provisions of the Bengal Tenancy Act, 
t'iz., those as to the period of limitation-, 
provided by the Act for recovering arrears i 
of rent from the putnidar, apply had already 
been decided in this Court in the case of 
littruamoyi Dasfti v. Rurna Moyi Choudh- 
r:ini (3). TJiat case remains unaffected by 
any subse(|uent decision of this Court. If 
the period of limitation provided by the 
Bengal Tenancy Act applh^s to arrears of 
putiti rent it must also apply to the leases., 
in the present suit even if W'c accept the 
construction placed on those leases by the 
vakil for the Plaintiff. I think how'ever 
that the leases in the present cau5e, even 
apart from the decision in liurna Moyi’s 
case (3), <-ome und(“r the Bengal Tenancy 
Act. One of the puq)oses for which the 
leases were granted was to authorise the. 
Defendant to bring under cultivation the. 
waste land which I think is obviously 
an ” agricxdtural purpose.” 

That being so I think that the rent sued 
for the year 1313 is barred by limitation.- 
The decree of the lower Court zAust bo 
varied by deducting from the decretal 

(1; I L. B. srOsL I. A « 0. W, N. 7« 

(3) I. L. B. St OsL 14441^^ • 

(tj I. u • - V ‘V 
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amount the amount of rent and interest 
thereon for that year. Subject to-that 
modification the decree appealed against 
will be afiirmed. 

As the Appellant has only succeeded as 
regards the rent for 1313 there will be 
no order as to the costs of this appeal. 

The order of the lower Court as to the 
costs in that Court will remain unaffected. 

Richardson, d.—I agree. It is not 
alw'ays easy to asc('rtain precisely what the 
purposes of a lease are and in the ])re- 
sent case I doubt whether it is necessary 
to determine, whether the lease in ques¬ 
tion is or is not a lease for agricultural 
purposes within the meaning of sec. 117 
of the Transfer of Property Act. Under 
cl. (3) of sec. 1 of the Bengal Tenancy 
Act, that Act extends to the whole of 
Bengal with the exception of certain speci¬ 
fied areas, with which we are not now 
concerned. The lease covers land to 
which the Act primd facie extends. It has 
been held however, that there are non- 
ogricultural lands outside the excepted 
areas to which the provisions of the Act 
according to their true construction have 
no application. [^Ranigunj Coal Associa¬ 
tion v. Jadoonath (4), Umrao Bibi v. 
Mahomed Rojabi (5) and Hedayet Ali v. 
Kamalanand Singh (6)]. But the land 
here is admittedly agricultural land and 
these authorities therefore are not i)erti- 
nent. On the other hand where a lease 
relates to agricultural lahd but is not a 
lease for agricultural purposes, it is clearly 
governed by the Transfer of Broperty Act 
which is an Imperial Act, in respect of 
matters within the scope of that Act* <su 
far as its operation is not excluded by any¬ 
thing in its s§c. 2). By wa^ of illustra¬ 
tion reference may be made to Promotho 

(4| I. L. B. IS OaL 48S (1892). 

U) L l«i B. 87 Cal. 806 (1SS9|, 

(0) IT 0. Im J, 4U (1011^ . 




V. Kali Prosunna (2). Such a lease agi 
can only be made under sec. 107 by 
gisterod instrument. In these and 
cases the Transfer of Property Act ha e^. 
been held to apply. In other respecia 
ho\Aever the relationship between thi 
parties to such a lease may still be subject 
to the provisions of the Bengal Tenancy 
.\ct [Durga Prosad v. Brindaban (7), Peary 
Mohtin v. Sreeram Chandra (8) and Burna- 
nioyi V. litirna Moyi (3)]. The Govem- 
jiu'ut have not found it necessary to issue 
any notification in exercise of the power 
conierred by sec. 11^ o? the Transfer of 
Proj^erty Act and so far as I am aware the 
])Osition gives rise to no practical difficulty, 
excei)t the initial difficulty in some cases 
of determining whether a particular lease 
is or is not a lease for agricultural pur¬ 
poses, that is to sa.v, where the question is 
whether some. ]irovision in the Transfer of 
l’roi)erty Act is or is not appticable. That 
(piestion does tiot really arise in the pre¬ 
sent ease. The lease here api>ears t(i me 
to be in substance a temjxirary lease grant¬ 
ed to a rent fanner or middleman. It re¬ 
lates, as 1 have said, to agricultural lands. 
Then* is no question of any conflict 
between the Tenancy Act and the Transfer 
of l^roperty Act or of applying any provi¬ 
sion of the latter Act. The point is 
w hether the period of limitation applicable 
to a suit for arrears of rent due under the 
lease is that prescribed by the Limitation 
Act or that ])rescri1i^d by the Tenancy Act. 
The argument for the Respondents is that 
the lease is not a lease for agricultural pur- 
2ioses, and is therefore subject only to th)e 
Transfer of .Property Act and is not 
governed in any respect by the Tenancy 
Act. But in view of the cases cited and 
of the terms of sec. 117 itself that coh«-' 

(2) 1. L. R. 26 Cal. 741 (1901). 

(8) T. li. B. 28 CaL 191 (1898). 

(7) 1. L. B. 19 Oal. 604 (1892. 

<•) S a W. ».<79« (1902J. 
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fcCTte .1 '"-J-■■■- . .. , — , - - ■ — , 

; ..•.i'f Content*. liict did not make' tlio iiijmiction any the 

<>" llH‘ parties ko long as the in- 
Boiwrul Noi«8- Ca'cuUa High Court. J>“‘<'.*ori suhsisfed and a parly who disobeyed 

icnu.AP.i,M injunction laul himself o,H'n to |,roceeding 

(CouitTOP ArrRAL ) Chultyu DiWBy»i r. Mmlan COfltcinjit, \\h:it(*VCr tllC issUC of Ihi' Sllit. 

T}»o Kin£^«. Sir Frederiok Chniidra Dan Sarkar A ors. __ 

Loch Halllday. Can a Agre€m€nLOetwefn mtmbem I 

JintUkiubjtet be interned oj Hindu /amt/y not to it tip|)ears thfit Ihe i H iurk'l iori in tliiu niur* 

wthonttnal .. »cl(, partiLon, •/bindiny .. xill r..: .V. i i i l -. Oil IH tills CIHO 

OBPORTn i!.. looaa). lestiamed and prohibitiul one Hervey from re- 

-- ^ ■ - . I, -- - .- - <‘ertam jiavments from (Jovernineiit. 

Sir Herbert Holmwood’s retirement. inadc a nar'i'v'to the'^llh^ originally been 

In the. retirement of Mr. .Iiistice Jlolmv\ood, without ohieetiori dism’i 'j 
the. Calcutta High Court will he deprived of a- , S. 

very able and popular Jmige. Ikdh on the Government. Ihit Government nevertheless 
bench of the High Court and as a 1 isliict had notice at the injunction, and. with such 
Judge the career ot Mr. Justice iJolmwood „otiee, made payments m/cr «//« to Hervev 
wa.s iiiarked witlt, distinction. Ho was a Their hordshijis had no doubt that if the nav^ 
mati of strong coimiioii sense and ol varied ...ent had been by a. private individual in simikr 
e-Kperience in the different brarudies of tbe piddle cirenmslanees. ho would hav" been niiiltv of 
servur. .Vs a judge (,f fact he showed excep- Contempt of Court. But it was urged tliat tlie 
tiotial quickness arjd although arguments based sam.' consideration did not ajiplv m this ease 
oil teclimCalitiOK of law did not very .iften find (o th(> payments made bv (Jovenmient ns the 
layour with him he was always anxious to lio Government was authorised bv statute to make 
substantial justice. His courteous and allalde these payments, 
manners endeared him to the members of the — 

profession and h<' leaves the Court with the Tlieir J.ord.ships of the Judicial Committee 
reputation of an able and eonwientious jndgm. examined the siatutorv pr.,vi.sions m question 
1‘or the last few years he was m eharge of tlie «nd failed to find anv warrant in them for the 
Kuglish department and as siicdi he was pmcti- view that the stat nt.- gave Covenimont such an 
c-ally the Ooutroller ot the Subordinate Judicial ubsolute discretion in the' matter of the pay. 
Service in Beiigal, and Munsifs and Subordinate nients that the C’ourfs had no ground for inter. 
Judges were always confident of a kind and fering at all, directly or indirectly with tHe 
xyinpathetic treatment ill his hands. exorcise of such discretion. That’being so, 

.1 ^c " .. the Covernment. in this matter, must be takett 

***? . to l‘avc stood in much the same positims &s mV 

Ihe full text of the judgment of the Brivy private individual. The question ttierefore 
t ouncil in The Eaatern Trv^t Company v. Me- squarely arose for decision whether.the Sjvern’ 
h nme Mann d Co., Ld., which bad been wide- uieut had acted properly or in accordance with 
ly noticed on account of f.he importance of the law in making payments with notice of thrin 
constitutional questions considered in it was junction. ' ® 


Editorial Notbs^ 

HOTEH OF OASES 
Bncilish Cahbs- 

(CouiiTOF ArrRAL ) 
T)io KiD£f«. Si I* Frederick 
liOch HuUlday. Can a 
yjntiih tubjfet be interned 
(/(OMi (ml 


Content*. 

■form. 

Ca'cuUa High Court. 

(Civil. ApI‘KI.1..A7R.) 

prRAL ) Clmltyu DiWBy»t r. Mmlaii 

9deritik Chniidra Dan Sarkar A ors. 

Can a Agreement.Oelwefn membeie 

nterned 0 / Hindu family not to 

xcl4 partition, */btndiny x 

ECPORTO imoe (ipdax). 


Sir Herbert Holmwood’s retirement. 

In the retirement of Mr. Justice Huliiiwood, 
the (kilcutta Hjgh Court will be deprived of a 
very able and jiopular Judge. Ikilh on the 
bench of the High Court and as a District 
Judge the career of Mr. Justice Holmwood 
vvii.s marked witlt, distiiietioii. Ho was a 
mati of strong eonimoii sense and of varied 
exficrience in the different brane.lies tif the public 
service. As a judge of fact he showed excep¬ 
tional quickness aijd although arguments based 
on techmCalitioK of law did luit very often find 
liivoiir with him he was always anxious to do 
substantial justice. His courteous and afl'ahle 
manners endeared him to the members of the 
profession and h<' leaves the Court with the 
reputation of an able and conscientious judge,, 
k’or the last few years he was in charge of tlie 
Kiiglish department and as such he was jiracti- 
e.ally the Ooutroller of the Subordinate Judicial 


Judges were always confident of a kind and 
sympathetic treatment in his hands. 

Courts ol law aad the Executive. 

'I’he. full text of the judgment of the Ihivy 
f’ouncil in The Eautem Trust Company v, Mc- 
Ernxie Mann d Co., Ld., which bad been wide¬ 
ly noticed on account of t he importance of the 
constitutional questions considered in it was 
published in oiir reports column last week at 
P* 467. The questions arose in connection with 


P. 467. The questions arose in connection with Their Lordships, wem oleorly of opinion th#t 
a tempOTary injunction which, it should be flovcriiment had not, and thev defined 
noted, wee Snelljr diecherged beaiiiee the enit fion of the oxecathru wlft lefer^ 

Iteelf fMled. Tliir Ix>rdehipe poiot out thet i™„od by the 
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some other pronouncements of the Judicial 
Committee will become classical. “ The non¬ 
existence of any right to bring the Crown into 
Court, such as exists in England by petition of 
rights, and in many Colonies by the appointment 
of an officer to sue and be sued on behalf of 
the Crown, does not give the Ci'own immunity 
from all law, or authorise the interference by 
the Crown with private rights at its own mere 
will. Th^rc is a well-established practice iri 
England in certain cases where no jHitition of 
right will lie, under which the Crown can be 
sued by the Attorney-deneral and a declaratory 
order obtained. . . It is the duty of the 

Crown and of every branch of the Executive to 
abide by and obey the law. Jf there is any 
difficulty in ascertaining it the Courts are open 
to the Crown to sue, and it is the duty of the 
Executive in cases of doubt to ascertain the law. 
in order to obey it. not to disi;egard it. 


Their Lordships went further and pointed out 
that even assuming that the Executive bad ab¬ 
solute authority to make payments in cases actu¬ 
ally covered by the statute, when the cpiestion 
was mooted whether certain payments ^imposed 
to be made were in fact and law covered by the 
statute that was a matter for decision by the 
Court and the proper course for the executive 
in any event was to hold the money and await 
the directions of the Court iii regard to its 
payment 


Active hostility on the part of the Executive 
towards the Jjidiciary may not, at the present 
day, be altogether a thing of the past, but it 
can hardly form a part of the normal working 
of the State in any j>art of, at least, the British 
Dominions. But even so, jntblic officials, and 
more specially public officials who as in .some of 
the Colonies and in mo,st Dependencies are 
clothed with larger executive powers than 
officials in the United Kingdom, cannot be too 
often reminded of and impressed* with, the 
necessity, in the interest of good government, 
of not merely complying with the injunctions of 
Courts directly issued upon them but of so 
acting as not to defeat such injunctions even 
when not directly addressed to them, by acting 
contrary to their spirit. No question of contempt 
of Court’s authority by a. public servant should 
be permitted to arise, for ptiblic servants are 
^ expected and-required to forestall such questions 


by holding themselves unreservedly in readiness 
to respect and obey the Court’s directions. The 
one outstanding feature which marks the consti¬ 
tution of the British Empire (and in this matter 
no distinction can be drawn between the English 
constitution and the constitution of the Colonies 
and the Dominions) is the supremacy or, as it 
is often expres-sod, the reign of law. The 
reign of law exists in theory in the constitution 
of every civilised State, but it is made real and 
effective in the British Empire only by tho 
nfspeet and unquestioned obedience normally 
paid by officials and non-officials alike to orders 
,nnd injunctions of Courts of law. Courts of 
law are not merely the indispensable organs of 
administration of law, which they are in all 
civilised countries, but the sole effective 
guarantors of Ibe supremacy of law. 


Chaii Sankranti Holiday in Bihar. 

'rile following is a copy forwarded to us of a 
letter, dated the 4th ]\Iaix;h 1916^. which appears 
to have been addressed to the District Judge of 
rurnea, by the Se<;retary, Bar Association, 
Aiaria, with a view to obtaining a moditication 
of tlu' Holiday list so that J;bc l^th April may 
be d«‘clared a holiday on account of Chait 
Sankranti for Bihar and Orissa as well as for 
Bimgul. We confess our incompetence to 
d(!cide whether the holiday as declared in the 
list already published is a mistake or not. How¬ 
ever, if it is, there is no doubt that it needs 
c(;rreftiori. 

“ r respectfully beg to bring to your notice 
that lliere .seems to be a mistake in the list of 
holiday.s prcpaii'd by the Jlon’hle High Court 
of Calcutta for this year. 

“ 'rhe 12th April has been declared to be a 
lio'iday on account of both Kaninuvami and 
('bait Kankranti. But the Chait Hankranti 
reallv falls on the 13th April and not on the 
12th’ 

“ We would not have brought this matter to 
y(»ur notice had it not involved serious incon- 
venieno(* to the landlords intending to bring 
rent-suits for full four years together, which 
they will be precluded from doing if the 13th 
April be not declared to be a holiday. 

“ I therefore humbly beg to suggest that tho 
ITon’ble High Court of Patna may be moved so 
that the 13th April may be declared to be a 
holiday on account of the Chait Sankranti. re¬ 
taining at the same time 12th April as a holiday 
on account of the Ramnavami.” 
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BNQLISH LAW COURTS. 

COUBT OF APPEAL.—Before Louds 
Justices Swixfen Eady, Pickford and 
Bamkeb. The King v. Sir Frederick Loch 
Halliday. 9th February 1910. 

Can a British subject be interned without 
trial ? 

This was an appeal froRi an order of the 
King’s Bench Division which decided that the 
Executive were empowered to intern the Ap¬ 
pellant Arthur Zadig, a naturalized British 
subject, and which is shortly rciK)rtcd in Vol. 
120 C. W. N., ]). . ‘ 

Mr. Ij/‘slir, Seott, K. C. (with him Mr. Patrick 
Hastin(fs) for the Appellant, submitted that the 
regulation which authorised internment was 
vUra vires. It was confrary td the whole 
practice of Parliament to deal with the liberty 
of the subject in that wav. The usual practice 
was to })ass an act suspending the Ilnbees 
{'orpus Act, an(j| a Suspension Act was always 
follow'ed by an indtunnifying Act. 

The question to be considered he»‘(* was whe¬ 
ther Parliament had kept in its own hands or 
had delegated to tlje Executive the power to 
deal with the liberty of the subj<'ct. That 
power had always been retained by Parliament. 

Lord Justicr Swinfrn Eady.—D o you con- 
t('nd that, however dangerous a. person is and 
however nect'ssary it may be in (h<‘ interests of 
public safety to intern him, no regidation can 
Ite made by his ■Majesty in Council so to intern 
him, although the Act of Parliament |)rovides 
that “ His Majesty in rouncil has power . .*. 
to issue regulations for securing the ]>\d')lic 
safety and the defence of the realm ”? 

ItfR. IjKSLIB Scott. —Tt was not the question 
whether it was desirable to intern the person, 
hut whether Parliament intended to give, the 
Executive that power. In the next place, he 
submitted that the. general words in the sub¬ 
section ought not to he interpreted as taking 
5’W'av the fundamental rights of individuals as 
conferred by statuti' or the Common Law. The. 
fact that under the Defence of the Realm (Con- 
f^olidation) Act, 1914, sec. 1, a series of specific 
l>owers were given to the Crown was in itself 
a ground for limiting the general words at the 
beginning of sub-sec. 1. Maxwell on the In¬ 
terpretation of Statutes (4th Edition), 131, 
401; Hawkins v. Oathercole (6 De (1. M. and 
Gl.. 1), Arthur V., Bokenam (11 Mod,, 160), 
and Battersby v. Kirk (2 Bing., N. C., 684). 


Nothing comparable with these regulations was 
to be found in any regulations ma-de under any 
of the earlier Acts of Parliament. 

Lord Justice B.4nke8. —You never had com. 
parable conditions. 

Mr. IjEslie Scott. —The words were so 
general that they must be regarded as being 
words capable of more Ilian one meaning, and 
ought to be construed in favour of tlje subject. 
He submitted that the tcuidency during the war 
for the Courts to make concessions to the Exe¬ 
cutive was one which certainly should not go 
any further. Tt had always been the iiractico 
of Parliament to retain seisin of the liberty 
of the subject itself and to deal with it in ex¬ 
press language. It was inconceivable that 
I’arliainerit should have left that question of 
jioliey to a. subordinate authority. 

The (’ourt dismissed the appeal without call¬ 
ing upon <’ounspl (The Attorney-Oeneral Sir 
F. E. Smith, K. C., and Mr. Branson) for the 
Crown. 

Lord .luKTiOK Swinfk.v Eadv said that this 
was an apfieal from an order of the Divisional 
Court discharging a rule nisi for habeas corpus. 
The jioint raised on behalf of the Appellant 
wa.s a short one. The .Appellant was a person 
of hostile origin in the scqse that he was of 
(ierman origin, born of (lerman parents, but 
had since obtained letters of naturalization un¬ 
der the Art of 1870, and was therefore a 
naturalized British subject. lie wa.s at iiresent 
inti'rned, and bis complaint was that be had 
been wrongfully interned. The Appellant did 
not say that regulation 14 (f>). which was the 
regulation in (piestion, did not authorize the 
internment, or that there had been some irre¬ 
gularity in the proceedings, but that the regu¬ 
lation in itse'f was ultra vires and without bind¬ 
ing force. Now that regulation had been made 
under and in piirsnanee of the powers conferred 
bv sec. 1, .siili-see. 1, of the Defence of the 
Realm (Consolidation) .Act, 1914. 

Under the provisions of that enactment there 
was in forcy an Order in Council, which, as 
amended on June 10, 191.5, contained the 
provisions w'hieh were put in force in connexion 
with the Appellant, and he was interned in the 
place specified by the Order. 

The Order provided for the appointment of 
advisory committees to be presided over bv a 
person who held or had^held high judicial office, 
to whom any person interned under such an 
Order w as entitled to make, representations 
against the Order, and to jhiave Ihese represen- 
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tations duly considered by one of the advisory 
committees. 'J’liat vvas the st'curity which an 
inlern('d person had that proper consideration 
would be given to the facts of his case. ^Phe 
Appellant here complained that regulation I I 
{b) was inoperative as being beyond the poweis 
conferred by I’arliament, and constituted an in¬ 
terference with the liberty of the subject and 
was not justified by the terui.s of the statute. 
A'ow that statute had been passed on Novenibei 
‘‘27, 1914, and was tlu' third of a .seri(*s of Aet-i 
of Parliament dealing with the defence of the 
realm, each Act conferring wider powers uj)oii 
the Executive than its predecessoi-. 

'Phe earlier .U*ts uliich were passed reH]>ee- 
liv(‘lY on Augu.st 8 ajul on August *28, 
and by sec. 1, sub-see. 1 of the Act now under 
consi(ieration, his .Majesty in Council had 
]>ow'er during the continuance of the present 
war to issue, regulations lor securing the pul)lie 
salely arui_the di'fence of the realm. Tht! sub¬ 
section then proeeedi'd to provide for punish¬ 
ment of persons eonimitting oll'ences by trial 
by (’ourts-inartial or in the case of minor 
offences by Courts of Summary durisdictioii. 
Jt could not disputed that the regulation in 
((uestion came within the .scope, of the words 
authorizing the making of regulations “ for 
securing the public safety and the defence of 
the realm ” and was witliin the very wide wtmls 
of the sub-section. 

In his Jjordship's judgment tlie regulation 
was one wliich in terms was authorized by the 
express words of the .statute, and he thought 
that Parliament had expre.sscd its intention 
with irresistible clearness and that the iK>wer 
to i.ssue the regulation was vested in his 
Majesty in Conncil. A limit was provided that 
the n'gulation should only he in force during 
the continuance of the present war and must 
he for the piirj)ose of “securing the public 
safety and the defence of the realm." 

It had beeti urged on behalf of the Appellant, 
that by natson of the w'ide words at the begin¬ 
ning of the sub-section some limitation must 
he imposed u[w)n the*m; that hitherto it had 
not been the practice of "Parliament to limit 
the liberty of the subject, and that in so grave 
a matter as the lihertv of the subject the limi¬ 
tation could only lx* effected by express 
language. Heferenoe had also been made to 
regulations issued in critical times of the 
wimtry s history-, and it had been urged that 
«t had then been the practice not to legalize 
expectrehand what w-as ti> be done, but to pass 


subsequently an Act of Indemnity in respect 
of what had been done. His Lordship thought 
that J^arliamont was entitled to change its 
ways, and in that connexion he would point out 
that in recent times it had often become the 
practice, to jiass an Act in a general form, leav¬ 
ing the details to be filled up afterwards either 
l)v by-laws or by Orders iu Council under the 
Su|M'riutendence of a (lovernment Depart¬ 
ment. 

Looking at the words of the sub-scction, in 
Ins judgment, tlu' language was .so precise and 
clear that no assistance w-as to be obtained 
fioin the rules of eon.struction. Then it was 
said that sul)se(|uent Acts of Parliament showed 
that the words in <|uestion could not hiive tlie 
meaning contended for by the (’rown. There 
was notliing in that pidnt. In his o)>inion the. 
regulation was iutn^ r>ir<‘N and the apfteal there¬ 
in n' failed. 

B. D. _ _ 

CALCUTTA Hiuii ubuKT. 

OaelatOB* not vM*npovMa. 
iTh§ tmpoftuit OMM to bo fullj roportod horooitbr.l 

Civ Hi AiM>Kijn.\TH Ji KiswcTitiN. Before N. 11. 
( ll.\TTKRji;.\ and IvlcU.ARUSON , JJ. S. A. 
No. 252,5 OK 1918. (llAITYA .DASSYA, 
Appellant r. MADAN CHANDRA D\> 
S.MtCAH AND oRs., liesjiondents. 2f)tli 
I'Cbruarv J9J6. 

.Aijrcctucut bctirrni incmbers of Hindu 
l(niiilji uof to partition, if buuling. 

The a|ipeal arose out of a suit for partition 
brought by a Hindu widow against the sons and 
gvamlsons of her deeeasc'd husband’s brother. 
'I’liete was a (xmiproiuise decree betw'een tlu' 
parties iu a previous suit and the Plaintiff agreed 
l»v that compromise that as long as she lived 
she would hold and enjoy ijmali possession of 
(xirtaiij properties mentioned in the decre<', 
jointly living with the Defendants in the same 
moss as before apd alsrj that she w'ould not he 
competent to mJake a gift or sale of the pro¬ 
perties or transfer the same. 

Hell], that an agreement between the mem¬ 
bers of a- Hindu family not to come to a parti¬ 
tion rnight be binding ufx)n themselves. 

KrishneniHa Nath v, Dehcndra Nath (12 C. 

W. N. 79.8) followed. 

Bahu Girija Prusonno Sanyal for the Ap- 
jKillant. 

Babu Chandra Kanta Sen for the Kespon- 
dents. 

A. T. M. Appeal diamiaeed. 
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Hash Behabi Lal Mcndbr v. Tilcckdhabi Lall. 


elusion by no means follows from the 
premise. There is no dispute that if the 
Tenancy Act Applies for any purpose, the 
period of limitation is three years as pro¬ 
vided in Art. 2 of the Sch. Ill of the 

r 

Tenancy Act. Sec. 29 of the Limitation 
Act contains a saving clause in regard to 
special and local laws. In my opinion 
whether this lease is or is not a lease for 
agricultural purposes the Tenancy Act ap¬ 
plies and the period of limitation appli¬ 
cable is that provided by that Act. 


■* 


[CIVIL APPELLATE '^UBIBDIOTION.] 


Appeal from Original Civil 

JoRIbDICTION 

No. 18 OF 1915. 


Sanderson, C. J. 

WOODBOFFB, J. 

Mookerjbb, j. * 
1916, 

19, January. 


Kumar Gunoaduur 
Bogla, Defendant, 
Appellant, 

V. 

Kumar Hira Lal 
Bogla, Plaintiff, 
Respondent 


B'ndu Law — 1/itviihara^ Sueetuim to stridhnn 
proportj/- -Son adopUd bp hiub tnd in conjunction 
w th another wife and after-born natural eon by a 
third—Rival wife'e eon, i1 “eon”—Adofted eon 
and ton o'' rival wi e, eo-heire, ae BApindas of 
hudtand—Sharei—Conetruetlon of textt —Atideca 
upon atideca, fallacy of, 

B, a Hindu governed by the Mitak- 
shara, adopted, in conjunction with his 
then wife by whom he had no issue, 
a son H. By a second wife whom 
B subsequently married, B had a 
natural born son G. Another wife 
M whom B tnarried having died leaving 
no issue of her own the question arose as 
to the respective rights of H and G in 
certain jewellery alleged t,o have been left 
by M : 

Held —That G was not entitled to suc¬ 
ceed to M.*« estate as her .“son” in ac- 
corddnei with tJve rulet of inhefilianqq. of 


stridhan property hid down in Chap. 11, 
sec. XI, paras. 9, etc., of the MUakshara. 

That both H and G were entitled to 
succeed as sapindus of her husband in 
accofdance with para. 25 read with paras. 

9 and It of Chap. 11, sec. XI of \he 
MUakshara. 

That in the absence of express texts 
cutting down his share II was entitled to 
share equally with G in the inheritance. 

JOVKISHORE V. PaNCHOO BABOO (3) 
and. Padma Coomari Dabee v. Couht of 
Wards (4). 

Nagindas Bhugwandas V. Bachoo 
Hurkissendas (5) referred to. 

That the text of Manu, IX, 18S : “ If 
among all the wives of one husband, one 
has a son, Manu declares them all to be 
mothers of male children through that son ’’ 
cannot be applied so as to constitute G, 
a son of M. 

The operation of the text examined. 

Ann.apl'rni N.aohum V. Forbes (1) and 
Anandi V. Hari Svba (16) referred to. 

Anandi fj. Hari Si ba (16) approved by 
Mookerjbb, J. 

Ch. II, sec. XI of the MUakshara refers 
to the case of a woman dying “ without 
issue ” in the ordinary sense of the 
words. 

Qutero : per Mgokerjee, J .—Whether 
the term “ son ” includes a son taken by 
the woman in adoption in conjunction with ' 
or under an authority conferred by hdr 
husband. 

( 1 ) L R. 26 I. A. 246, S6S *. S a 6 0. W. H, 
780 (IMO). 

(Si 4 0. Li R. 688 (I87l^' ■ ' ' 

(4> L. B. 6 I. A. SSiSt St 0* LL> E. S CU, 
802(1881). ■ 

(6) Dooids^ by Mtb 

mr. 
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Per Ci'RJAM. —Unless euriailed hij ex¬ 
press texts the rights of un adopted son 
are similar in every respect to those of a 
natural son. 

]MooKFlRJiiii, ,J.— .1 special le.vi or sla- 
tule formimj a)t exception to a yenenal text 
or statute should he construed strictly and 
applied only to the eases falliny clearly 
irithin it. 

Tho suit was deoidod by bis L()rdshi|> 
AFr. .'histice Chitly in the Original Hide of 
the High Court in favour of the Plaintiff. 
The facts of the, case will appear froin tlu* 
judgment delivered by his Lordship on the 
1st day of December 1014 :— 

Chitty, J.—This is a suit filed by Him 
Lai Bogla against his brother Gungadluir 
Bogla for a declaration tliat the brothers 
are entitled to share equally in the estate 
of Rani Mohori Bibee, widow of their 
father Rajah Sewhux Bogla; for adminis¬ 
tration of the estate by the Courts, and 
for other relief. IMirza Mall and Rajah 
Sewbux Bogla were brothers, members of 
a joint Hindu family, governed by the 
Mitakshara School of Hindu Law. Mirza 
Mall died leaving a widow, Dhuni Bibee 
and a son Ballav Das. Bullav Das and 
his wife Bhugwandai both died shortly 
after Mirza Mall. The Plaintiff had becti 
adopted by Rajah Sewbux Bogla and bis 
first wife. Soli Bibee. Soli died and Rajah 
Sewbux married Moni Bibee, by W'hom 
he had a son, the Defendant Gungadhiir. 
Mani died and Rajah Sewbux married 
Sundar Bibce, by whom»he liad a daughter 
Fulbai. Sundar died and lie married a 
fourth wife, Mohori Bibee. Rajah Sew- 
hux Bogla, his two sons, his wife Mohori 
Bibee, and Dhuni Bibec, widow of Mirza 
Mall, in 1907, submitted their family dis¬ 
putes to the arbitration of Hardatrai 
Praladka and Ramnirunjan Das Murarka 
who made their award ou^ilSth September 
1907. That award was filed in and 


became a decree of this Court, inspite of 
the opposition of Mohori Bihoe. 

Rajah Sewbux Bogla died leaving a 
^^'ill, by which he left his jiroperty to 
AFoliori ]3ibce for her life and after her 
death to the Defendant (lungadhur. 

Mohori Bibce died intestate on 5th June 
1910 leaving [uoperty of amsiderable 
va'ue coihsisting jirincipally of jewellery. 
A box containing such jewellery is, 1 am 
told, now in the custody of the National 
Rank of India. 

The following issiu’C w(>re raised :— 

1. W ere the orrfaments claimed in the 
plaint the separate stridhan jiroperty of 
]\rohori Bibce or did they belong to Rajah 
Sewbux Bogla? 

2. Are the ornaments itemff 1-14 in the 

list to the award the debuttar jiroperty of 
Shatanarain Jew? •. t 

3. Is the Plaintiff estopjied from claim¬ 
ing as an heir of Mohori Bibee? ’ 

4. Is the I’laintiff esto|i|ied from claim¬ 
ing the jewellery in suit as against -the 
Defendant by reason of the award, dated 
15th September 1907? 

5. Is the Plaintiff an heir ot Mohori 
Bibee ? 

G. If so, to ivhat shares in her estate 
would the Plaintiff and Defendant be 
respectively entitled ? 

7. Whether, if Plaintiff is entitled to 
particifiate in the inheritance he is not 
bound to conlribute to the exjienscs of 
the sradh of Mohori Bibee and the pay- 
jpent of her debts? 

It is unnecessary to discuss the first 
two issues. They will be investigated in 
the enquiry as to the estate of Mohori 
Bibec. I may, however, mention that it 
was stated at the Bar that there is now 
no question as to w'hich of the ornaments 
were debuttar. Such as were dedicated 
to the idol have already been handed over 
for that purpose. 
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The answer to issue 7 is obvious. In 
the administration of Mohori Bibeo’s 
estate her funeral and sradh expenses and 
debts will have to be taken into account. 
Jf the Defendant has proi)erIy expended 
money for those purposes he will be en¬ 
titled to be r.ecquped by the Plaintiff pro 
r:da out of the share, if any, allotted to 
him. 

P 

As to issues 3- and 4, no question of 
estojjpel really arises, and the point was 
not •seriously pressed by counsel for the 
Defendant, though ^t was not ex))ressly 
abandoned. The adojition of Hira Lai 
to Rajah Sewbux Bogla and his wife 
Soli Bibee is admitted. It was sug¬ 
gested that Hira Jjal had been sub¬ 
sequently taken in adoption to Mirza 
Mall and that he could not be allow¬ 
ed now to X'laim as the son of Rajah Sew¬ 
bux Bogla. It is clear from the submis- 
>jion to arhitrafion and from the recitals to 
the award that this was not the case. At 
that time, 1907, Hira Lai was regarded as 
a son of Rajah Sewbux Bogla and the arbi¬ 
tration and award proceeded on that foot¬ 
ing. Th^ fact of his adoption to Mirza 
]Mall is exjiressly negatived by the recitals 
to the award, and the [iroperty was «livid- 
ed, on a partition between Rajah Sewbux 
Bogla and his two sons. The shares 
Would have b(‘en different, had Hira Lai 
l>een regarded as Mirza flail's son. Hira 
Jja! certainly did not take up that positu>n. 
1 find these two issues in favour of the 
Plaintiff and against the Defendant. The 
substantial question in this suit is that rais¬ 
ed by the fith and 0th issues, whether the 
Plaintiff is an heir of Mohori Bibee and 
if so in what shares do he and the De¬ 
fendant divide her estate. For the De¬ 
fendant it was contended (1) that the 
Flaintiff beitig only the ado])ted son of 
one wife had no right of inheritance to a 
rival wife’s stfidhar} as against a son sub¬ 


sequently born of a third wife and (-2) 
that if he is an heir then he takes only 
|th of what the legitimate son takes, in 
other words, l/5tb of the step-mother's 
estate. 

For the Plaintiff it was conceded that in 
succession to a father or to ])aternal re¬ 
latives, by the Law of the Mitakshara, tho 
adopted son would take a l/5th share and 
the subsequently born legitimate son a 
4/*')th share of the estate. But it was 
contended that that is a special rule affect¬ 
ing that kind of succession, and that in 
the absence of any special rule applicable 
to the present case, the ordinary rule would 
apply and the adopted and legitimate sons 
W'ould take in equal shares. 

A number of texts, commentaries, and 
decided cases were referred to and the 
matter was fully argued on both sides. I 
have carefully considered the materials 
])laced before me, but do not think that 
any useful i>urpose will be served by an 
elaborate discussion. The matter lies in 
a narrow compass and it will be sufficient 
if T briefly indicate the conclusion at which 
I have arrived. 

The first contention raised on behalf of 
the Defendant is unsup|iorted, so far as I 
can see, by any authority, and moreovc'r 
appears to bo diametrically o]»p()scd to 
those decisions which say that as regards 
inheritajici* aJi adopted son is in all res¬ 
pects on an e«piality with the legitimate 
son exct'pt where such rights are expressly 
denied to him. I hold therefore that the 
Plaintiff is eiftitled with Gungadhur tp 
succeed to the estate of Mohori Bibee. 

With regard to their shgres in the in¬ 
heritance, it is no doubt true that in suc¬ 
cession to the estate bl' a-or a 
father’s relatives tbb Bjdi^tjsd ^KJn.takes a 
lesser share than the But 

this is in «onBe.quence !«li ex)^a^ts .to 
that effect, and is 
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the general rule referred to in the deci¬ 
sions. There is no decision so far as I am 
aware which deals with the precise ques¬ 
tion of inheritance arising here, but there 
is a series of decisions laying down in 
gcperal terms the equal rights of the adopl- 
ed and legitimate son in all matters of in¬ 
heritance, except where there is an ex¬ 
press authority limiting those rights. It 
is not suggested that there is any text 
limiting the right of an adopted son t<i 
share equal'y with his legitimate brother 
in the succession to the stridhnn of their 
stejvmother. I need only refer to the 
cases of Tincotrri v. D'manath (29) and 
Kalihnntal v. Vma Sarthar (26), affirming 
the decision of a I'hdl Bench of this Court 
Vma-tankar v. Kaliknmal (27) and P<td>n<i 
Coomari v. Court of l'rard.v (4). 

Against these decisions, and the prin¬ 
ciple underlying them, the Defendant’s 
counsel has not been able to cite a single 
cas<*. 

I accordingly hold that the J’laintiflf and 
Defendant are entitled to succeed to the 
estate of Mohori Bibee in equal shares. 

There will be the usual decree for ad¬ 
ministration of her estate with the ncties- 
sary directions and enquiries. The D.*- 
fendant must pay to the Plaintiff the costs 
of the second and third day's hearing 
before me, which have b(?en occasioned by 
the Defendant, in which he has faihul. 
Further consideration and other costs of 
the suit will be reserved. Liberty to 
apply. 

Mr. B. Chakravarli (wdlji him Mesttrs. 
A. N. Chaudhuri and B. K. Lahiri) for the 
Defendant-Appellant contended that the 
Bespondeni was no heir to his stej)- 

(4} b. R. 8 I. A. 289, 248 : 8. O. I. L R 8 Cal. 

302 U881). 

f M) L.:R. 10 I. A. 188: 8. o. I. L. B. 10 Cal. 

882 (1881). ,, 

418) I. L. R. 8 Cat. 268 (1880). ' 

in, 8 W. R.. 49 (1888). 


mother Mohori Bibee and relied mainly 
on a text of Yajnavalkya (Chap. II, verse 
117) a proper interpretation of wrhich 
depended on the meaning of two words 
“ Apraja ” (without issue) and “ Anvay^” 
(i.ssiie). Tlie parties were governed by the 
jSlitakshara School and Mohori Bibee’s 
niiirriage w'ith Rajah Sewbux Bogla was 
performed according to one of the four ap¬ 
proved forms. The devolution of her 
stridhan would therefore be n'gulated ac¬ 
cordingly; Mus^jmwat Thakoor Deyhfie v. 
Bat Balukram CVS) and Bai Kesserbai v. 
ITonsraj Marorji ^jt. According to the 
(ext of Manu (Clip. 9, verse, 183) : if one 
of several rival wives had a son born to 
her then the other wives became mothers 
as well. INIohori Bibce could^ot therefore 
be said to be a childless woman 
(“Apraja”).' On the other hand a son 
adopted liy a person in conjunction with a 
particular wife became a'secondary son to 
liis step-mother [.-1 nuapurni Nachiar v. 
Forbes (1) and Kashushree Debt v. Greesh 
Chunder Lahorcc (34). The fiction re¬ 
sorted to by Manu in the case of a natural 
born son of a rival wife in ordef to estab¬ 
lish filial relationship could not be extend¬ 
ed to the adopted son as there was no 
authority for doing so. There coidd not 
be an analogy (‘‘ Atideca ”) ujMjn an ana- 
logy according to Hindu Ijaw (Bhatta- 
cluiryya’s Hindu Law, 3rd Kd., p. 344). 
As the natural born son of a co-wife of 
Molg^ri Bibee, Giingadhur was her son and 
as such was entitled to succeed to the ex¬ 
clusion of the adopted son as the 
heir in the absence of her natural 
issue. Referred to the commentators 
of Mitakshara—Bubodhini (Setlur’s Ed., 

(1) L. R. 28 I. A. 348, 263; a. 0 8 0. W. N. 

780(189r). 

(11) L. R. 88 I. A. 178: • e. 10 0. W. B. 

803 ; T. L R. 80 Bom. 481 (1900). 

(88) II M. h A. 189 (1888). 

(84) (1804] Bf. R.7I. 



YlJ^ THE CALCUTTA .WEEKLY NOTES, 493 

Kumar Gunoadhur Boola v. Komar Hira Lal Bogla. 


pp. 848-853) and Balambhatti (Setlur’s 
Ed., p. 853, line 9) and authorities 
such as Mitramisra [Viromitrodaya, Ch. 
6, pt. 2, sec. 14, Giridhan hall Roy v. 
The Bengal Government (35)], Apararka 
(Anandasram Ed., Vol. 2, p. 754). 
Vivada Katnakara (Clhap. 10) and 
Kamalakara (Baroda Ed.) p. 402— 

Dwarhanath Roy v. Sarat Chandar Singh 
Roy (13) in support of his coutcnition that 
the term “ sons ” in para. 19 (Yaina- 
valkya II, p. 118) included the son of a 
rival wife. Submitted that if reliance 
could be placed (sn tlmse authorities ho 
would ask their lioriBthips to hold that his 
position was better than that of the. adoj.t- 
ed son and th.'it he would come in even 
before the husband of the lady. On the 
other harfd both the Appellant and the 
Kespondent Avere .sapindas of their father 
and if they succeeded by virtue of the 
sapindn relat%)nship alone he submitted 
he Avas a nearer sapinda of the father than 
the adopted son. lie further submitted 
that if their LordshijAS did not accept the 
above urg»iments ho would rely on the 
well-known text of Vasistha “ If after he 
has been adopted a legitimate son be born, 
then the Dattaka shall obtain a fourth 
'share ” which gave him a fA)nrth share in 
the estate of Mohori Bibee; Dirbhadra 
Rath V. Kalpataru Panda (22) and Giriapa 
V. Ningapa (36). 

Keferenoe Avas also made to Sarkar’s 
Hindu TjaAv, 4th Ed., p. 456. Moyne’s 
Hindu .Law, 8th Ed., pp. 218, 220, 226. 
Banerjee—Marriage and Stridhan, pp. 
277-382, 3rd Ed. Colebrooke’s translation 
of Mitakshara, Ch. TX, sec. 11, verses 
19-23. 

Mr. B. L. Mitter (with him Mr. B. K. 
Qhosh) for the Respondent argued that 

(18) 16 C. W. N. 1036. lott (t»ll). 

(23) 1 C. L. J. 888 (1605). 

(86. 18 M. 1. A. 441^ (1868). 

(8^ UL. R. 17 Bom. lOj (1683). 


an adopted son could not* renounce his 
status, Mahadu Gana v. Bayaji Sidu (10). 
By virtue of his status as adopted son ha 
occupied exactly the same position in the 
family as any natural born son [^Padma 
Coomari Dahee v. The Court of Wards (4), 
Kalikamal Mazumdar v. Uma Shankar 
Moifra (26), Radha Prosad Mallick v. 
Rani Mani Dasxce (30), Jvggarmth Sahaee 
v. Makhan Koonwar (28) and Tincowri 
Chatterjee v. Dinanaih Banerjee (29)]. 
The adopted son of one of seveiul wives 
should be deemed to be the son of the Avife 
adopting and the step-son of the co-Avives. 
Annapurni Nachiar v. Collector of Tinnc- 
relhj (32). The adopted son was his 
father’s sapinda and as regards this sapinda 
relationship there was no difference 
between an adopted son and a son born. 
He further argued that both the adopted 
and the natural-born sons of a co-wife 
succeeded as sapindas of the husband and 
that if there AA'as no* text cmtailing the 
right of the adojitcd son he succeeded 
equally aa ilh tlie uatural-born son. [6’«ryo- 
kant Nundi v. Makes Chunder Dutt (17) 
and Joykishorc Ghowdhury v. Panchoo 
Baboo (3)]. Referred to the following 
text liooks in the course of his argument- 
Vyvastha Chandrika, Vol. 2, p. 521, para. 
711. Baiierjcc’s i\rarriage and Adoption, 
p. 183. Dattaka Chandrika sec. 3, para. 
18. Dattaka Mimanjia, sec. 6, para. 9. 

Mr. Chakravarti in reply.—do not 
contest that the adopted son becomes 

(S' 4 C. L. R. 684 (I! 70). 

(4) L. R. 8 1. A. 820, 846: ■. 0. I. L B. 8 C«l. 
803(1881). 

(10( 1. l.R. 10 B m. 889 ,18f8j. 

(17) T. h n. 0 fal. 70(188S». 

36) 1. R. 10 r. A. 188: c. I. L R. 10 Csl. 882 
(1888). 

(88) 8 AA' R. 34 (IttOr). 

(30) 8 W. R, 40 (1866). 

(80) 10 C. W. K. 696: • c. 8 C. L. J. 603 ; 

1. L. R. (M, 847 11006) 

(83) L R, lUllhd. 877, 881 (1806). 
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lifYilialed into the adoptive family. I dis¬ 
pute the pro|) 08 ition that with regard to 
inheritance the adopted son is on the same 
footing as a natural-born son. So far as 
any original authority is concerned the 
status of the adopted son of a co-wife has 
not h^en at alt dealt with bv either Yajna- 
valkya or his commentator Vijnaneshwar 
or in any other commentary of approved 
authority. 

Their Lordships delivered the follow- 
iufj judgments :— 

Sanderson, ('. J.— This is a suit by 
llira Lai Bogla against his brother Gunga- 
dhur Bogla in which the Plaintiff asks for 
a declaration that be and the Defendant 
are entitled in equal shares to the property 
of Hani ^fohori Bibee a widow who had 
been the fourth wife of Rajah Sew’bux 
Bf)gla : for administration and partitujn of 
Mohori .Bibee's estate and other incidental 
relief. The - case raises the (piestion 
whether th<‘ TMaintirt', who was the adopt¬ 
ed son of Itajah Sewbux Tiogla. and his 
first wife, is entitled to any tand if so what) 
^shai'c of the ,siri(Uian properly of Rajah 
Sewbux ]3ogla’s fourth wife in competition 
with th(* Defendant who was the? son of the 
Rajah and his second wife. 

The details of the family tree are given 
in the judgment of (’hitty, .1., and 1 need 
not rejx'at them, th(‘ only point wdiich I 
need emphasize being that the fonrtli wife, 
whose ])roperty is in question, died with¬ 
out issue. It aj>|)ears that a box of 
jewellery, allegixl to be valuable, w'hich 
had been de|K)sited in a Bank by Mohori 
IVihi'c, coMstiluted the main part of her 
estate. It was, however, alleged by the 
Plaintiff, though denied by the Defend¬ 
ant, that then* was other pioperty belong¬ 
ing toMohori Bibee besides the jewellery, 
wz., certain liundis. 

The first of the issues raised, was as 


follows :—Were the ornaments claimed in 
the plaint the separate stridhan property 
of JMohori Bifiee, or did they belong to 
Rajah Sewbux Bogla? 

This issue, has not yet been decided, and 
the result may be that if on the enquiry, 
whicdi must be held hereafter, it turns out 
that the jc'wels in question were the pro- 
j)erty of the Rajah and were not the 
separate fttridhan of Mohori Bibee, the 
above-mentioned question would not arise : 
for the jewels would pass under the Rajab’s 
\N'ill to the Def(>ndant, and if there were 
no other pro])erty of Mc^iori Bibee besides 
the jewelh'ry, then The discussion which 
wc have had would become merely 
academical. 

It was not until some considerable time 
had been occupied in argument that the 
true position bc’catne clear to flic Court, 
othc'i’wise, personally, I should have been 
in favour of postponing the decision of this 
case until the above-mentioned enquiry 
had bi‘en held. 

But in view of the fact that corusider- 
able time had already been spent over the 
case, and that in on<* event the jioint will 
b(‘ material, we come to the conclusion 
that in the interests of the parties it would 
be best for us to give a decision at once. 

It is agreed that the family were gov- 
j'rned by the Mitakshara School of Hindu 
Law, but the learm'd ('ounsel for the De¬ 
fendant urged thfit the Mitakshara wus un- 
<*erlaiu or doubtful op the ]X)int in question 
and relied upon <a passage in Manu—on 
th(i other hand it was argued for the Plain¬ 
tiff that the provisions of the. Mitakshara 
were clear and admitted of no doubt. The 
^litakshara in Chap. II, 8(‘c. XT, para. 9, 
])rovides as follow’s :—“If a woman dies 
“ without issue,*’ that is, leaving no pro¬ 
geny, in othr*r words, having no daughter, 
nor daughter's daughter, nor daughter's 
son, nor son, nor sou’s son; tfact woman’s 
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|«'()])ei’ly, as above described, shall be taken 
by her kinsmen ; namely, her husband and 
the reiSt, as will be (forthwith) explained.” 
I’ara. IJ contains further provisions as to 
the suc'cessioii of a wonian dyiu^f without 
issue havinfj rcfjard to the difl'erenl forms 
of marriage. 'J'his marriage, it was 
agreed, must be taken to be- governed by 
one of the first named four modes in which 
event the whole, property of a woman dyitjg 
without issue as before stated belongs in 
tluif first place to her husband : on failure 
of him it goes t^ bis nearest kinsmen 
{sapindds). This is confirmed by ])ara. ’JS. 

It was argued, however, on behalf of 
the Defendant that thi'se paragraphs .do 
not apply to this case, because it was said 
that Mobo:4 Bibee was not a woman who 
died without issiu', and jeliance is placed 
ii[)on the text of Manu, which says that 
” If among the w’ives of the same man one 
becomes mother of a son, Manu says that 
by that son all of them become mothers 
of male children,” and inasmuch as Rajah 
Sewbux’s second wife had a son, viz., the 
Defendant, Mohori Biliee his fourth w’ife 
became a mother of male issue, and, there¬ 
fore, did not die without issue. In other 
words the learned Counsel's first and main 
point was that the Defendant succeeded 
as the direct issue of Mohori Bibee, and 
that the Plaintiff, being merely an adopted 
son, did not take a share. 

In my judgment this argument ought 
not to }>rcvail. 

Even if the text in Manu has referencv? 
to questions of inheritance, as to which 
there seems considerable doubt—see 
Annapurni Nachiar v. Forbes (1) and 
Bhimacharija v. liamacharya ( 2 ) 1 , in my 
judgment the provisions in the paragraphs 
in the Mitakshara, to which I have re¬ 
ferred, are not uncertain.or doubtfid and 

(1) Lh B. M L A. 349, 368 : B. c. 3 0. W. K. 

78041890). 

(S) I. L. B. 88 Bom 452, 490. 491 (1909). 


they govern this case. An examination 
of the provisions of this section of the 
Mitakshara convinces me that the para¬ 
graphs, which are matcu'ial to this case, 
viz., 9 and 11, refer (o the case of a woman 
‘i.yhig widioiit issue in the ordinary mean¬ 
ing ol the words, and that the fiction creat¬ 
ed by the above-mentioned text in INlanu 
does not exclude thf caso from these 
jirovisions. 

Applying, therefore, the ru'es there laid 
down, the jiroperty of ^^ohori Bibee on 
her death would have belonged to her 
husband if he had been alive; but “on 
failure of him. it goes to his nearest kins¬ 
men s'upiniids." 

Both the Plaintiff and the Defemdant are 
.sapituhis of their father, but it wjis con¬ 
tended (jti behalf of the Def(*ndant that 
he was the nearest sapinda, and was 
superior to the J^iajntiff who was merely 
an adojded son. With this I do not 
agree : \^'ith respect to this matt t I 
think that the rights of the Plaintiff, the 
adopted son, are similar to those of the 
defendant, the natural born son—[see 
Joykishurc v, Panchoo Baboo (3) affd 
Padma Coomari Dabec v. Court of Wards 
(t)], and that they both share in the pro¬ 
perty of Mohori Bibee as sapindas of their 
father. 

The ne.xt point taken on behalf of the 
Defendant wais that even if both the 
Plaintiff and Defendant came in as 
.sapindas of their father, the rule which is 
applicable in certain cases, viz., that the 
adopted son* takes one-fifth only, should 
be applied to this case, which is one of 
com|wtition between a real and an adopted 
son. The rule ujxjn such a point as this 
has been laid down by the Privy (Council 
in Padma Coomari Dabce v. Court of 
Wards (4), as follows:—An. adopted son 

(4) L. B. tl I. A. 249< B. 0.1 L. B. 8 Cal. 

802(1881. 

(8) 4 ia B.>ff 41979}. 
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occupies the sRine position in the family 
of the adopter as a natural born son ex¬ 
cept in a few instances w'hich are accurate¬ 
ly defined both in the Dattaka Chandrika 
and Dattaka Mimansa. 

NBw there has been no text produced 
which exactly covers the case in question, 
but the learned Counsel for the Defendant 
reUes on a passage in Mr. Sastri’s Hindu 
Law, 4th Ed,, p. 171, which refers to the 
Dattaka Chandrika. This authority ai>- 
parently extends the above-mentioned rule 
to cases of partition betvveen male descen¬ 
dants in the male line dow’ti to the great 
grandson where there is competition 
between an adopted and real descendant, 
and he arrives at that result by way of an 
analogy which might cover all cases in 
which there is s\ich competition. 

In my judgment, however, the proper 
course to adopt is to apply the rule laid 
down by this Court in the above-mention¬ 
ed case Joykishore v. Pavchoo Baboo (3) 
and in the above-mentioned Privy Coun¬ 
cil de<dsion, Padtna Gootnati Dahcc v. 
Court of Wards (4), viz., that the rights 
of an adopted son, unless curtailed by ex¬ 
press texts, are in every respect simihir 
to those of a natural son, and as there is 
no express texts curtailing the rights of an 
adopted son who, like the I*laintiff in this 
case, is claiming succession to a share of 
the property of his adopting father’s fourth 
wife, in my judgment, the Plaintiff is 
entitled to share equally with the De¬ 
fendant. ’ ^ 

Since this judgment was written my 
attention has been drawn to the decision 
of the Priv^ Council in Nagindas Bhug~ 
TOnudos V. BacHoo Hurkissendas (6), which 

(8) 4 C. U B. BBS (1879\ 

14) L. It. 81 A. 229,248t s. 0 I. L. B. 8 Cftl. 

802 (1881). . f, 

(5) DttddBd by the Ifrivy Oounoil 26th 
NoT«mber 1916. 20 exixv. 


w’as given on the 26th November 1916, 
and the report of which has only recently 
reached this country. On the points 
which are material to this case, it confirms 
the conclusions I had arrived at. 

As to the argument of estoppel which 
was raised but not strongly urged, tliere 
is nothing in the submission to arbitra¬ 
tion or the award which, in my judgment, 
prevents the Plaintiff from making the 
claim in this case. 

Pinally the learned Counsel for the De¬ 
fendant asked that thf. ouestion w'hether 
JMohori Bihee had* any property of her 
own should be tried by a learned Judgo on 
the Original Side, and intimated that he 
w'ould take this issue at the Defendant’s 
risk. * 

Tn my judgment it is desirable that this 
issue should be dis]X)sed of as soon as * 
possible : if decided in o«e way, it will 
dispose of the whole case and this may 
save the parties further expense, and the 
best way of getting a decision on this 
issue will be to refer it for trial to a Judge 
on the Original Side. 

This appeal will be dismissed with costs. 
The costs of the issue to be tried wi'l be 
in tlu' discretion of the learned Judge who 
tries it. 

W’ooDUoFPR, J.—I am of opinion that 
the text of Manu, according to which the 
son of a man by one of his wives is as a 
son to all his wives who are thus alt 
mothers, does not operate for the purposp 
of determining the succession so as to 
make the Appellant issue of Sreemutty 
Mohori Bibee. In my opinion the Ap¬ 
pellant is not entit'ed to claim as the son 
of that lady. It is unnecessary then to 
consider whether this text should be con¬ 
strued to include also the Plaintiff Hira^ 
Lal yv'ho wa.s ,an adopted son .of^.Bajtdi' 
Sewrbux Bogla through hia wife i^i Bibee 
as well as. Gungadfaut: his natdeal son 
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through his second wife Mohoii Bibee. 
But if the text were to be held applicable 
to establish the Api)cllant’8 contention 
that he by a fiction takes as son of the 
deceased, which in fact he was not, then 
as neither the one nor the other are sons 
of Mohori Bibee in the natural so?ise of 
that term, I should in that case have seen 
no sufficient ground for distinguishing 
between the positions of the Plaintiff and 
the Defendant, and both Plaintiff and De¬ 
fendant would be heirs in equal shares. 
As, however, pointed out by Cliandavar- 
kor, .7,, in BhimachaiKfya v. liamaoharyya 
ti2), the text of Manu 8n which learned 
Counsel for the Appellant relies has been 
explained in such a w’ay as to imply that itef 
application is of a limited character having 
no necessary Reference to questions of in¬ 
heritance. There are difficulties in apidy- 
i% that text in the way suggested by the 
Ap}x;llant which* the judgment of my 
brother Mookerjee explains. In my 
opinion according to the Mifakshara text 
both the Appellant and Kes])ondent suc¬ 
ceed to the stridhan of their step-mother as 
the sayindns of thoiy father, her husband, 
and the Ai)per.ant does not come in as 
issue as he contends. For Hira Lal as the 
adopted son of Soli Bibee is the step¬ 
son of the deceased just as Gxmgadhur is. 
The question then arises whether if both 
Ihe Plaintiff and Defendant are entith'd 
to claim as sapindm of their father, in 
what shares do they take. For the Ap- 
))ellant it is argued that in that case the 
Plaintiff as adopted son is only entitled to 
one-fourth which, according to the decision 
«f this Court, is ono-fourth of that which 
the Defendant gets or one-fifth to his four- 
fifths. The natural justice of the case 
favours equality of division, for Hira Lal 
oo being adopted ceased to belong to his 
natural family and should not in the 
f8> I. Zb B. |» Bon. Ua, 460, 461 (1600). 


absence of any provision to that effect 
suffer by reason of thq birth of natural 
sons to the father by other wives than 
she who was associated in such adoption. 
Though in succession to the estate of a 
falher the adopted sou takes lesser share 
than the natural born son, no aiithorfty 
has been cited Avliich directly establishes 
such a rule in the jueseut case of inherit¬ 
ance to fftridliaii whore neither Plaintiff 
nor Defendant are the natural or adopted 
BODS of the lady whose property is claimed 
and where no nalinul reason exists for 
distinguishing between their respective 
cases. On the other hand both are 
sapindas, and as regards this sapinda re¬ 
lationship there is no difference between 
an adojitive and natural son. The adop¬ 
tive son is his father’s sapinda as the 
natural son is. Both are then entitled as 
sapindas of their father, the deceased's 
husband. There is no competition be¬ 
tween them unless (as is not the case) 
there is any text which establishes a prefer¬ 
ential claim in favour of the adoptive sou. 
As against this there is authority in favour 
of holding that the adoptive son in general 
occupies the s^iinc position as a natural 
son. Thus in Joykishore v. Panchuo 
Uahoo (31, it was hold that the rights of 
an adopted son, unless contracted by ex¬ 
press texts, are in every respect similar 
to those of a natural born son. There is, 
therefore, in my opinion no ground for 
disturbing the decision of Chitty, J., on 
this jx»int. But in the absence of any 
special rule affecting the kind of Huocession 
before us, the Plaintiff and Defendant ot 
adoptive and natural step-sons of the 
deceased should take iu equal shares. I 
hold therefore uiwu the fifth and sixth 
issues that Plaintiff is an heir of Mohori 
Bibee and that he is entitled to an equal 

(8) 

■ 63 
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share in her estate (whatever it may he) 
with the Defendant. 

What that estate is and in particular 
whether the ornaments claimed in the 
plaint wore in fact the stridhan ^mTperty 
x){ the deceased to which the above find¬ 
ings ajjply, is not her«^ decided for the 
facta are not before ns nor any finding 
thereon. Mr. ('luickorbnlty for the A]>- 
pe'.lant has contended that the dec'eased 
had no estate which the Conrt can ad¬ 
minister and that lie should have ))een 
permitted to lead evidence as to this at <he 
time so that an administration account 
might have, been avoided. Ot) the 
other hand it is contended that the Di‘- 
fendant has admitted that there is some 
estate, and thei’ofore the question what 
that estate is W'ill he determined under the 
j)reliminary administration decree. T 
think that this matter should have been 
determined at the trial, for if it turned out 
that there was no ju-ojierty of the diH-eascd 
the suit woidd have been dismissed, and 
if the amount of the estate had been shown 
to he trivial, the Plainritf might not have 
elected to take an administration decree. 
The (’oiirt shoidd therefore fii'st determine 
w'hetht‘r there is any estate of Sicicmati 
Mohoii Bihee and only in the event of it.s 
finding in the affirmative Jiiake an ad¬ 
ministration decree. As regards issues 
and 4 the e.stoj)pel alleged is not in my 
o])inion established, and no question has 
arisen in this aiqieal as to the learned 
.ludge's finding on the. last or seventh 
issue. This disposes of ah the issues rais¬ 
ed. In my opinion the apf>eal fails and 
should he dismissed with costs. 

Mookrujui:, ,1.— This appeal involves an 
imi^rtarit question of Hindu Law of first 
irn])ression, Avhich may be formulated in 
these terms. A Hindu lady, governed by 
the Afitakshara School of Law, dies pos- 
se.s.<od of stridhan property; the rival 


claimant.s to her estate are, resi>ectively, 
an ado]>t(!d son of her husband taken in 
conjunction with another w’ife, and a son 
of her husband horn of the womb of a 
third wife; is the latter the }>referential 
Jieir in competition with the former, or do 
iht'y both succeed by right of inheritance; 
if so, do they take in equal or in upeqiml 
shares!' This question has arisen in eon- 
ueetion with the estate alleged to have 
been left by Kani Aloliori Bihee, the widow 
of Rajah Sewhiix Bogla of this city. The 
Raj.'ih succ(‘ssively took f<njr wives! He 
had no sou by his first wife, and conse- 
([ueiitly took a ftrm in adojition in con¬ 
junction with her; that son is the Plain¬ 
tiff in these proceedings and is the .Kes- 
])ondenl before, ns. After the death of his 
first wife, the Rajah took sl second wife, 
by whuin he. had a son, the Defendant in 
these ])roreedings, and Apj>ellaut hefofo 
ns. After the death ol^, the .«econd wife, 
t]i(“ Rajah took a third wife by whom ho 
had a daughter; we are not eoncciued with 
her in these pnx'cedings. .\fter the death 
of the thi?‘d wife, the Rajah took Mohori 
liihee as his fourth wife ; the Uajah suhse- 
({nently died on tlie .5th October 1008, 
and about two years later, the Kani 
died on the .5th .lime 1010. The 
Appellant claims her whole estate as her 
sole heir, and contends, in the alternative, 
that he is entitled to at least a four-fifths 
share thereof. The .ReH|)ondent asserts, 
on the other hand, that he is entitled to a 
iiaif share of the estate left by the co-wife 
of his ado)dive mother. Mr. Justice 
t'liitty has iqdield this contention. The 
Defendant has reiterated in this Court the 
objections unsuccessfully urged on his 
behalf before the trial Judge, and his claim 
has been sought to be sustained by refer¬ 
ence to texts of Manu (IX, 183) and Yajna- 
valkya (II—117, 145). Indeed, no refer¬ 
ence was made to the Mitakshar% by the 
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Counsel for the Appellant till his attention 
was drawn thereto by the Court. Tt is, 
consequently, desirable to emphasise the 
cardinal rule enunciated by Sir Janies 
Colvile in Collector of Madurn v. Mootoo 
linmalinga ,(0), namely, that the duty of 
an Kuropean Judge who is under the obli¬ 
gation to adminisler Hindu Haw, is not so 
much to entpiire whether a disputed doc¬ 
trine is fairly deducible from the earlic'sl 
authorities, as to ascertain whether it has 
been received by the imrticular school 
which gov(>rns the dfslrict with which he 
has to deal and has then* been sanctioned 
by usage, for, under the Hindu system 
of law, clear ])roof of usage will outweigh 
the written text of the law. The f)arties 
to this litigafion are admittedly governed 
by the Ihmtires School of the Mitakshara 
Haw, and we must consequently turn in 
the first place to* the Mitakshara, which, 
in the words of Sir James Colvile, is uni¬ 
versally accepted by all the s<*h<M)ls, except 
that of Bengal, as of the highest authority, 
and which, in Bengal, is received also as 
of high authority, yielding only to the 
hayabhaga in those ixiints where they 
differ. 

Sec. XT of the second chapter of the 
Mitakshara, as translated by Colebrooke, 
treats of the separate jiroperty of a w’oman. 
The first eight paragraphs embody an ex¬ 
position of the nature of stridhan. The 
author next jiropounds the distribution of 
stridhan on the basis of the text' of Yajna- 
valkya (TE, 145) “ her kinsmen take it, if 
she die without issue.” Ikira. 9 lays down 
that if a woman die without issue, that 
is, leaving no progeny, that is, leaving no 
daughter, nor daughter’s daughter, not 
daughter's son, nor son, nor son’s son, the 
woman’s property shall be taken by her 
kihsiheh, namely, ” her husband and the 
rest.”; Paras.. 10. and 11. distinguish 
(«) 12 M. L A. 807. 488 (1868). 


different heirs according to the diversity 
of the marriage ceremonies ; it is there laid 
down that in any of the four approved 
modes of inarriage, the property belongs, 
in the firs! place, to her husband ; on 
failure of him, it goes to his nearest kins¬ 
men (sapiiidos). V’ijnaneswar then pyo- 
ceeds, in i)ara. M, to consider the case of 
the woman who leaves [)rogeny, i.c., has 
issue, and, in the six following paragraphs, 
defines the order of succession of daughters 
and their descendants. M’e next come to 
para. JO: “if there be no grandsons in 
the female line, sons take the ])roperty : 
for it has been already declared “ the male 
issue succeeds in their default.” Yajna- 
valkya IT, 118, iNlanu TX, 102 likewise 
show’s the right of sons as well as of 
daughters to th(*ir mother’s effects. 
“ When the mother is dead, let all the 
uterine brothers and the uterine sisters 
equally divide the maternal estate’.” 
Para. 20 interprets this to mean that 
b?*others and sisters do not succeed to¬ 
gether, but that one class excludes the 
other. Para. 21 follows w’ith an explicit 
statement that the whole bl(H)d is men¬ 
tioned to (‘xclude the half-bl(X)d. Paras. 
22 and 2;i deal with the exceptional case' 
of the daughter of a rival wife of ‘t supe¬ 
rior class, who takes the property <jf n 
childless step-mother of an inferior cliss. 
T‘ara. 21 treats of grandsons who, on 
failure of son.s, inherit the wealth of their 
paternal grandmother. Para. 25 then 
lays down that, on failure of grandsons 
also, the husband and other relatives suc¬ 
ceed, and thus brings us back to the rule 
formulated in para. 9. The question con¬ 
sequently arises, whether the lady, whose 
estate forms the subject of controversy, 
died ‘‘ without issue ” within the meaning 
of para. 9, or ‘‘ left progeny ” within the 
meaning of para. 12. The Appellant 
maintains the latter alternative, and in 
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support of his contention relies upon the 
text of ISranu (IX, ]83) : “if among all 
the wives of one husband, one had a son, 
Manu declares them all to be mothers of 
male children through that son.” The 
argument is fcjunded on this text, that if 
one of the several wives of a jierson gives 
birth to a son, all the wdves become the 
mothers of such son, W'ho thereufam be¬ 
comes entitled to succeed b^? inheritance to 
the wealth of all the wives of his father, as 
if he were their son within the meaning 
of the text of the Mitakshara. In ray 
opinion, this ])rocess of reasoning is based 
on a manift‘st misapplication of the text 
of Manu. KulUika Bhatta and Haghaba- 
nanda, two of the Commentators of Manu, 
(Mandalik’s Ed., p. T208) explain the pur- 
jKjse of this text; the fortuer points out 
that an adoption by the childless wife, is 
excluded in such a case ; the latter observes 
that this excludes levirate. This is also 
the view taken by Sarvajnanarayana, 
another commentator of Manu. In this 
view, it is needle.ss to consider whether 
the term U in the text of Manu means 
<•1 ftS ’ft (juother of a naturally born 

son) a.s the Commentator Nandana in¬ 
terprets it. It is .sufficient for our £M‘esent 
juirjiose to note that texts of the same 
import are found in other institutes, which 
indicate that this fiction had a very res¬ 
tricted application. Thus, Vishnu (XV, 
4]) ordains that “amongst wives of one 
husband also, the son of one is the son of 
all ” ; this is asserted to sfeow that such 
son must yaesent funeral oblations to all 
the wives of his father after their death 
(H. lb E. VoC VIT, p. 65). To the same 
effect is the ortlinauce of Vasishtha (XVIT, 
11 ): “if among many wives of one 
husband, one have a son, they all have 
offspring through that son; thus says the 
Vwla.’* This has no reference to the 


right of succession of the son to the wealth 
of the wives of his father (S. B. E. Vol. 
XTV, p. 85). The context where the text 
numlioned occurs in Manu makes it 
reasonably plain that it has no reference to 
the question now under consideration. 
I’he text which immediately precedes 
declares as follows :—“if among brothers, 
sprung from one father, one have a son, 
Manu has declared them all to have male 
offsjiring through that son.” This is 
quoted in the IMitakshara (Chap. I*, sec. 
11, para. 36) and is cBcplained by Vijnane- 
swar as intended *lo forbid the aoption of 
others, if a brother’s son can possibly be 
adopted, but not intended to declare him 
as the son of his uncle. It may be observ¬ 
ed here paranthetically tliat^tlie Judicial 
Committee have ruled that not only does 
not this text invalidate an adoidion in such 
circumstances, but that^ all texts which 
prescribe the preferential adoption of the 
son of a brother of a wdiole-blood are 
merely binding upon the consciences of 
pious Hindus and do not |K)88ess the 
im])erative force of laws [ Wooina Daec 
V. Vtokulananda (7)]. 1 feel no doubt that 

a similarly restricted interpretation should 
be adopted in tlie case of the text whereon 
the ApjHjllant relies, and this view is plain¬ 
ly indicated by the Judicial Committee in 
Auuapurni v. Forbes (1) where this very 
text of INIaiui is quoted and its scope and 
j)urpo8e explained as follows :—“ we must 
supj^se that all take the spiritual benefits 
of male issue; but the law is clear that 
for the purpose of inheritance, the natural 
mothers and fathers resyiectively are pre¬ 
ferred.” If the contention of the Ap¬ 
pellant were to prevail, whenever a eon is 
born of the womb of one of the wives of 

(I) L. R. S6 I. A. 346, 2B8: f. 0. 8 C. W. N. 

780 (1890). 

(7) L. R. 6 I. A. 40 ; s 0 I. L. R. 8 Osl. 687 

(1878). 
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a person, all his wives would stand in the 
position of mothers to the boy and would 
be entitled to succeed to him equally by 
right of inheritance; for it would be ob¬ 
viously illogicul to hold that the ladies 
become his mothers, but he does not 
become their son. Yet it was ruled by 
a Full Bench of this Court in Jotilal v. 
Durain Kower (8> that, according to the 
Mitakshara, in a divided family, a ste]?- 
mother cannot succeed to the estate of 
her step-son; and this exposition of the 
law has been accijjtcd as eorreet foi* over 
half a century. * 

Further, it is plain that the argument of 
the Apjiellant involves an Atuleca upon an 
Atidcca, tha4 is, a fiction upon a fiction, or 
u remote 'analogy on a remote analogy; 
the ado[)ted son would hy a fietion be a 
real son of the adopter, and, then, by 
another fiction* a real son, not only of the 
adoptive mother, hut of all the other uives 
of the adoi)tive father; a train of reason¬ 
ing most repugnant to a Hindu jurist. 
We may also add that the contention of 
the Aj)peUant is not Hup|H)rted hy the deci¬ 
sion in Manila} v. Hai Hrtrj (0), Mahadu 
V. Bayaji (10) and Bai Kesscr Bai v. 
Hansrai (11), where a co-widow was pri*- 
ferred to the husband’s brother and 
husband's brother’s son as heiress to the 
stridhan of a- Hindu w’idow who had died 
without issue; nor is assistance derived 
from Bachha Jha v. Jugmon (1*2), where 
under the Mithila Law, the husband’s 
brother’s son w'as preferred to the sister’s 
son. We have been pressed, however, 
with the opinion of Commentators on the 
Institutes of Yajnavalkya as also on the 

(8) B. L. R. (F. B ) 67: W. R. (F. B.) I7t 
(1664). 

(9) U B. 17 Bom. 759 (1892). 

(10) 1 Xi. R. 19 Bom. 289 a89S). 

(U) L. R. 88 1. A. 179: ■ c 10 C. W. N. 800; 
I. L. R. 90 Bom. 481 (1906). 

(18) L L. R. 13 On). 848 (1885). 


Mitakshura, hut, in my opinion, they do 
not support the contention of the Appel¬ 
lant that in para. 19 of sec. XT of Chap. II 
6 f the .Mitakshara the term “son’^includes 
the son of a rival wife. I am noj now 
concerned with the (piestion, which may, 
perhiij)8, hereafter aris(>., whether the term 
“ son ’’ iiicliidcis a son taken by the woman 
in adoption in conjunction with or under an 
authority eonferro<l 1 ) 3 * her husband. The 
only <iuestion for determination now is, 
whether the expression includes the son 
of a rival wife. Tu my opinion, the 
answer must he in the negative. The 
terms usifd by Yajnavalky'a and Vijnane- 
swara, namely, wiT and 

make it clear that the text refers to the 
case where the woman die.s “ without 
issue ’’ or “ leaves no progeny ’’ in the 
ordinary acecptatioi\ of those phrases. 
This is made clearer by the phrasci used in 
para. 12, that is “a 

w'oman w’ho has given birth .to child.’’ 
This is further emphasised in para, 19, 
where rt‘feronco is niade to the text of 
Afunu (IX, 192) which speaks expressly 
of uterine brothers and uterine si.ster8. It 
is ineonc<‘ival)le that Vijnaneswara should 
have use<l the expressions he did in paras. 
9, J2 and 19 or referred to the text of 
Manu (IX. 182), if he had intended to 
import into the term “ son ’’ a secondary 
sense of step-son. Why should we impute 
to Vijnane.swara a manifest violation of an 
elementury^ rule of interpretation, namely, 
that he uses the same word in two different 
senses in the cour^ of the same discus¬ 
sion, (Jlattaka Mim,an8a, II, 86 ; Vyava- 
hara Mayukha, (’h. I, eke. 1, 11-16 ; Daya- 
bhaga, Cb. Ill, sec. II, pi. 30), W’hich 
furnish illustrations of the Arthaikatva 
Axiom, “ to a w'ord or sentence occurring 
at one and the samp pjlace, a double mean¬ 
ing should not he ’’ I 
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’srmfwlV* for let it not be 

overlooked that altlioiigh in the tmnsla- 
tiou by Colebrooke the text of the Mitnk- 
shara is divided into distinet paragraphs, 
in th(* original the jiassage apjwirs as one- 
continuous and unbroken discussion. 
Beference has been made to Subodhini 
tSetlur’s Ed., j)p. 84rt-853), the Balain- 
bhatti (Setlur's Ed., |). 858, 1. 9) (both 
(’ominentaries on the Mitakshara), the 
Viroinitradaya (t'h. V, pt. IT, sec. ll), 
Apararka (Anamlasram Ed., Vol. IT, 754), 
Vivada Ilatnakar (Ch. X) and Kaniala- 
kara [Baroda Ed., p. Ifri; Dwarkanath 
V. .S'oraf- Chattdru These do not 

su])j)ort the. contention that the term son 
in para. 19 includes the son of a rival wife, 
though some of them, for instance, the 
Viramitrodaya, apparently t?-eats the. son 
of a rival wife as a prxd'erential heir to the 
husband. I am not now coneerned with 
(he question, whether the son of a rival 
wife can be squeezed jn between the son 
and the husband and thus allowed to brt'ak 
through (ho compact line of heii's enU' 
merated in the ]MitakshHra in ])aras. 20-21, 
but 1 may state that I do not at pres(*nl 
see any j)lau8ible answer to, much less any 
valid criticism on, the view expounded 
by Chandavarkar, d., in lihimnrharyya v. 
Unnichnrifya (2). That view is 8U])ported 
by a number of commentators, amongst 
others by Apararka (Vol. IT, p. 754) and 
Kargalakar (]>. 402). I hold accordingly 
that neither the Appellant nor the Res¬ 
pondent is qualified as “ son ’* to take by 
inheritance' the estate of their step-mother 
* wh<^ died witho\it issue and left no pro¬ 
geny. It follows necessarily that her 
estate upon her death, has devolved upon 
the ftn[H}nhf( of her Inishand in accordance 
with para. 25 read with paras. 9 and 11 

(18) 16 C. W, N. 1036, 1044 (1911); 

(1) I. Tj. R. 88 Rom. 469^ 400 , 461 (1909% 


of Ch. JI, sec. XI of the Mitakshara. 
The .Appellant and the Respondent are 
incontestably sapiridas of their father in 
the same degree, and consequently they 
have jointly inherited the estate of their 
step-mother. 

The question then arises for considera¬ 
tion, whether the I’laintiff and the De¬ 
fendant are entitled to the estate in equal 
halves or whether (he Respondent as the 
adopted son of his father is in a position 
of relative disadvantag^. The Appellant 
afrii’ins the latter iiiternative and relies 
upon the well-known text of Vaaistha :— 

If after he has been adopted, a, legiti¬ 
mate son be born, then the J)attaka shall 
obtain a fourth share.” This,^is of no 
assistaiio' to the .\p|)e!lant; for the con- 
te.xt slums that the t<*x( of Vasistha refers 
t»nly to the estate of the adonlive father 
(Vasi.stha XV, 1-9, S. B. E! Vol. XTV, p. 
7G). T am not unmindful that the prin¬ 
ciple has been extended to other cases 
(Dattaka .Miniansa X, 1 ; Dattaka Chan- 
drika 11, 11, V. 17); but there is no text 
dinn-tly applicable to the contingency 
Ix'fore us. On the other hand. Me have 
the text of Viiddha (laiitaraa cited in the 
Dattaka Mimansa (V. 48) which says that 
an adopted son endowed with excellent 
<pia!iti('s and an after-born son are equal 
sharers. Of similar significance is the 
<pialification formulated by Vasistha him-, 
self <XV, 10) : ‘‘ provided he be not en¬ 
gaged in rites pi'ocuiring prosperity,” which 
Krishna. Pandit interprets as indicating 
that in this case the estatti is to be divided 
equally between the legitimate son and 
the adoi>te(l son; the interpretation adopt¬ 
ed by the author of the Dattaka Chandrika 
(V, 17-18) is obviously forced apd). if one 
may say so without impropriety, erro¬ 
neous. There is thus plain indication that 
even in archaic times, the nile was deemed 
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harsh and an endeavour was made to re¬ 
strict its operation, (.■ouseqiieiitly we 
should not extend its application to cases 
not only not comprised strictly within its 
letter, but undoubtedly beyond its true 
spirit; in this connection we may bear in 
iiiiiid that Hindu jurists, quite as nuicb as 
English jurists, [^Ebbn v. liouhwift (14)"] 
I’ecoguise the well-known canon of inter¬ 
pretation that a special text or statute 
forming an exception to a general t(‘xt or 
statute should be construed strictly and ap- 
{)fied only to the cases falling clearly with¬ 
in it: the Mitaksiiara itself recognises the 
j)rinciplc that wherf an cxcejdion exists 
to a general rule, the. exception shoidd be. 
confined within the strictest limits so as 
not to encroach unduly upon the general 
rule [Guftgu v. Chamlrtt (lo) and Auaiidi 
V. Kari Suba (1(5), Hattaka (4iandiika sec. 
V, 27. Mitaksluira on Prayaschitta, Ed. 
Moghe. p. 282; Z 

XI ^ ). 4’hut the 

rule is of universal application is clear 
from the decision in Surjohint v. Mohesh 
Chunder (17), where an adopted son of 
one daughter and the legitimate son of 
another daughter were held to bo etpial 
sharers in the estate of tlu*ir maternal 
grandfather. The only case, whei’c the 
rule has been applied, though it is not 
covered expressly by the text by Vashistu, 
is Raghabanuud v. Sadhti Churn (18), 
where ])artition was sought amongst 
the members of a joint Mitakshara 
family c.omp(>scd of the adopted son 
of one brother and the legitimate 
sons of two other brothers. The correct¬ 
ness of this decision which is in conflict 

(14) L. R. 10 Gh. App. 479 ; Co. Litfe. 299a 
a975). 

(15J I. L. R. SS Bom. 97« (1907). 

(ley I. L. S. 88 Bom. 404 (1909). 

(17) I. L. R. 9 Cal. 70 (1882) 

(18) l.L.It. 4Ca). 426 (1878). 


with Taramohan v. Kripam-agee (19) and 
Jhnanath (iopalchurn (20), was doubted 
in Baranunumd v. Krisluta Charan (21), 
Birbhadra v. Kalpularu (22) and Raja v. 
Subbiraya (2d). It was, however, re¬ 
cently followed by the- Bombay High Court 
in Borhoo liarhiscndas Niiginda^ (24). 
On appeal to the Privy Council, the deci¬ 
sion of the Bombay High Court has been 
reversed and the view adtjpted by this 
Court in ICighab v. Sadhu (18) definitely 
ovei-ruled by a judgment which has been 
received in this country since; the present 
jiulgnient was com|)osed. | Nugindus v. 
Bachoo (5) decided by the .Judicial Com¬ 
mittee on the 2fith November PJl.')]. I’hc 
position, then, is that there is neither 
authority nor principle which can bo suc¬ 
cessfully invoked by the Appellant in sup¬ 
port of his contention that the estate of 
his sto]>-mother should be unequally divi<l- 
ed as between himself (the real son of his 
father) and the Bespondent (the adopted 
son of his father). We are con.sequently 
thrown back upon the fundamental posi¬ 
tion recognised in a long series of decisions 
that the adopted son becomes for all pur- 
po.ses the son of the father by adoption 
and occupies the same jiosition in the 
family of the adopter as a natural born son, 
exccjjt in a few instances which arc ac¬ 
curately defined in the Dattaka. Chandrika 
and the Dattaka. jMimansa. Sanibhu- 
chander v. Norag^ini (23), Vudnia Coomari 
v. Court of W'ardx (1\ Kalihaniul v. Urna 
(8) Decided by the Pricyi Couaeil ^ 26lh 
NpTember 1915. Ae» 2p 0. W. N, c»xv. 

(18i l.*L. R. 4 Od. 425 (1875). 

(19) 9 W, R. 428 (1868). 

(20) 8 O. L. R. 57 ; 9 C. li. R. 879 (1881). 

(21) M 0. L J. 188 (1884). , ' 

(22) 10. L.J. 888(1005)., 

(28) 1. L. R. 7 IM 968 (1888 . 

- (24) 16 Bom. L-.R. 268 (1914). 

(26) 8 Kmpp 65 (1886). 

(4) 4 a. 81.1. *89, 8M t«. W I. E; R. 8 CU, 
108 (1881)^. . r 
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Sankar (26), Umamnkar v. KaUkamal 
(27), Jaykishore v. Panchoo Bahu (3), 
Anandi v. Hart Suba (Ki), Jugernath v. 
Makhan (28), Thicowri v. Dinanath (29), 
liadhaprosad v. Hauimani (JK)), Nara- 
samnal v. liaktrama (31) and Annapurni 
V. Collector (32). Tlu' only point for con- 
sidenition then is whether there is any 
text applicable to the j>roscnt case which 
reduces the share of the adopted son. J 
have not been able to trace any text ex¬ 
pressly ajiplicable nor can T find any which 
even by implication supports the conten¬ 
tion of the Appellant. I am not unmind¬ 
ful that in Ch. 31, sec. XT, para. 9, of the 
Mitakshara the property goes to the kin.s- 
nicn of the woman, namely her husband 
and the rest, and in })ara. 11, on the failure 
of the husband, it goes to his sapindan. 
In my opinion, this does not show that the 
]Woperty descends as if it belonged to the 
husband; the only effect of the two para¬ 
graphs is to determine the heir to the 
woman by application of the test of 
sapindaship with her husband. It follows 
accordingly that the Respondent takes the 
same share in the estate of her step-mother 
as he would have done if he had been a 
real and not the adopted son of his father. 
I hold finally that Mr. Justice Chitty 
correctly decided both the jxiints in the 
case. 

As regards the (piestion of estoppel, 
there is nothing in the arbitration f)ro- 
ceedings which debars the Respondent 
froin contesting the claim of the Appel- 


V* J* Wt 


(36) L.R.10I. A. 118 i 
23S (1883). 

(27) I. L. R. 6 0»1. 386 (1880). 

«•> 4 G. L. R. 688 (1879). 

(16) I. L. R 88 Bom. 401 (1909'. 

(28) 8 W. R. 34 I1866J. 

(29) 8 W. R. 49 (1866). 

«. 0 8 0. L J. » 
I. L. R. S9 Cal. #47 (1906). 

(31) 1 Mod. H. C. R, 420 (1^68). 

(32) L L. R. 18 Mol 877, 281 (1896). 


lant, and the point which indeed was not 
seriously pressed does not require elaborate 
investigation. 

I agree with the Chief Justice and Mr. 
Justice Woodroffe in the directions they 
pro)wsn to give with regard to the costs 
and the further trial of the suit. 

Uahu f^atish Ch. Sen, Attorney, for t^he 
A])pellant. 

Mr. P. N. Sen, Attonicv, for I he Rcs- 
.' .... 

poudent. 

Case remanded. 

J. M. L. 


[OIVIE. APPELLATE JURISDICTION.] 

Apfeal FROM Appellate Decree 

No. 637 op 1912. 


Mookerjbe, J. 
Nbwbould, J. 

1915, 

Heard, 

5, Angust. 
Judgment, 

11, August. 


Nikunja Rani Chou- 
DHURANI, Defendant. 
Appellant, 


V. 


Secretary of State 
FOR iNpiA IN Council, 
Plaintiff, Respondent. 

Court Feu Act [{VII of Met. 19E, 191, 

19j—Apjdicatim for probate—PonoUjf for under¬ 
valuation—Suit if lie* to recover — Defence, that 
penalty impoted v'.thout complianee with statutory 
requirement* if admiuibte. 


.1 suit by the Secretary of State lies for 
rccorcry of penalty imposed by a Revenue 
anihoritff under statutory powers, where 
there is no statutory provision for recovery 
of the penalty by summary process; and 
even where there is such provision, such 
a suit^is maintmnable unless there is a 
statutory bar to its institution. 

If the action of the Revenue authorities 
in imposing a penalty is ultra vires, or, if he 
has not followed the procedure prescribed 
by the statute which is the source of his 
authority, there is no enforceable claim 
which a Civil Court is bound to recognise 
and the rule that a Civil Courl has no 
juris^ciion to review the decision of a 
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Revenue authority on the ground that he 
has exercised his discretion erroneously 
does not apply to such a case. 

Where an applicant for probate jmid 
duty upon the estimated value of the 
estate, and the Court, in the absence of 
objection by the Collector to whom notice 
was given to enable him to test the valu¬ 
ation, granted jnobatc, but subsequently 
the Collector having called upon the Peti- 
.tioner to amend the valuation and pay 
.addifional Court-fee, the latter asserted 
That his valuation tens correct but to avoid 
litigation agreed to phy the additional 
Court-fee demanded by the Collector, and 
the Board of Revenue, thereupon without 
moving the Court for an enquiry into the 
true value eff the assets under see. 19lt, 
proceeded to impale a penalty upon the 
Applicant. 

Held— That there was no compliance 
with the statutory requirements and no 
suit lay to recover the penalty. 

Bee. 19K contemplates an application 
<11 the part of the person who has talcen 
out probate and produces the same to be 
duly stamped. 

In such a case the chief controlling 
lie venue authority is at liberty t-o refuse to 
stamp the probate till the penalty has been 
paid, and so no occasion can arise in such 
a case for recovery, by summary process or 
by suit, of the penalty imposed under sec. 
JOE. 

Manekji V. Sbcbetaky 01-’ State fob 
India (4) referred to. 

This was an appeal preferred on the 
iiOth March 1912 against the decree of 
A. R. Edward, Esq., Additional District 
Judge of Zillah Earidpore, dated the Hth 
February 1912, affirming the decree of 
Babu Behari Lai Chatterjee, Officiating 

l4 [1896] Bom P. J. 78). 
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Subordinate Judge at Faridpore, dated the 
9th August 1910. 

The facts of the case fully appear from 
the judgment. 

Sir Hash iJehary Ghosh, Habus Dwarhe^ 
nath Chakerverty mid Chandra Kanta 
Ghosh for the Ap])ellant. 

B.'ibu Ham Charan Mitra for the Res- 
iwndent. 

The .lri)<!M»:\T oi-' run Coitm' was as 
follows :— 

This is an appeal by the IV'fendant in 
a suit for recovery of a penalty iin|'osed 
on her under se<.*. 19E of the Coiiit Fees 
Act, 3^70. The facts material for the 
determination of the questions of law rais¬ 
ed before us, are undisputed, and l e in 
a narrow compass. The Appellant ap- 
]»lied for probate of a Will ex(*cuted by her 
husband, Kailas Chajidra Choudhury. 
Thereupon notice* was issued to ihe 
Collector of h^aridpore under sub-s?.*. 1 < f 
sec. 1911 of Ihe Court Pees Act. As n i 
reply was received from the Collector, 
prcibate was issued to the Petitioner on the 
28th August 1908, on. payment of 
Rs. 1,.5GJ, the duty payable uf)on her 
valuation of the estate. On the lOth 
December 1908, the Collector of Faridpu'e 
who had meanwhile eommnniealod with 
the Ciilleotor of Baekerganj wliere i-oino 
of the properties were situated, lield that 
the vahie of the estate was Ks. 1,09,128 
and not Rs. 78,122 as stated by the FefS- 
tioner in her txpplieation for probak*. He 
accordingly directed the Petitioner to 
amend the valuation and to explain the 
cause of under-valuation. Notice was 
served upon her on the 16th December 
1908. On the 2nd .Tanuary 1909, she pre¬ 
sented a petition to the Collector in which 
she stated that the valuation as made by 
her agents and accepted by her in good 

64 
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faith, was correct, as the majority of the 
properties were small shares in various 
estates and could not ftstch large values. 
Sheudded, however, that she had no desire 
to litigate the matter’- and deposited 
Bs. 1,K‘21. the additional fee payable, on 
the hy|K)thesis that the valuation of the 
Collector was correct. On the 15th Jami- 
ary 1909 the Collector recommended to 
th(* Commissioner that the additional sum 
might be accepted, and the probate amend¬ 
ed. This was endorsed by the Commis¬ 
sioner and submitted by him to the Board 
of Bevemie for sanction. The Board, how¬ 
ever, on the 4th July 1909, directed that 
double the fee payable, that is, Rs. 6,7f)8 
be levied as penalty from the Petitioner 
under sec. 19B of the Court Fees Act. 
This order, made without any notice to 
the Petitioner, was communicated to her 
on the 15th Augu.st 1909. On the 11th 
September 1909, she ))etitioned to the 
Board to reconsider the matter, but during 
the f)endency of her application for review, 
C'.e Collector instituted the present suit 
<#n the lltb Deeember 1909 for recovery 
of Rs. 6,768. On the 16th January 1910, 
the Board, on review, reduced the penalty 
to Rs. 3,384 : on the 8th August 1910 the 
plaint w'as amended and the claim was re¬ 
duced to that sum. The Defendant re¬ 
sisted the claim substantially on thn‘e 
grounds, namely, first, that the suit as 
framed was not maintainable; secondly, 
that the penalty had not been imposed in 
accordance with statutory provisions, and 
consequently, could not be j;ecovered, and 
thirdly, that even if the penalty was re¬ 
coverable no decree could be made against 
the estate in her hands. The Subordinate 
Judge overruled these contentions and 
decreed the suit. Upon appeal that decree 
has been affirmed by the District Judge. 
The present appeal was summarily dis¬ 
missed under r. 11 of Or. 41 of the Code 
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by Brett and Sharfuddin, JJ. The Ap¬ 
pellant then applied for review of judg¬ 
ment and obtained a Rule. After the 
retirement of Brett, J., the Rule was made 
absolute by Sharfuddin,'J., on the ground 
fhaf important questions of law were in¬ 
volved in the appeal. The appeal has now 
come uj> before ns for final disjTosal, ^and 
on behalf of the Appellant the three 
grounds urged in the Primary Court in 
answer to the claim liave been reiterated. 

.\s regards the first objeetion, narji^ly, 
that Ihe suit is not maintainable, we are 
of Opinion, that tliere*is no foundation for 
it. Assume that the penalty has been 
rightly imposed; there must be some 
method for its recovery. A suit for its 
recovery is not barred either^cxplicitly or 
impliedly. There is no provision in the 
law for recovery of tjie penalty by sum¬ 
mary process, as sec. 19E is not mention¬ 
ed in sub-sec. 1 of sec. 19J. But even if 
a summary remedy had been j^rovided, it 
would not follow that the Crown w'as not 
entitled to the ordinary remedy by a suit, 
which is o])en to all its sulqects. Tn 
England, where the (Vowui claims sums 
due to it by way of penalty or otherwise, 
the recovery may be had by information 
[^A ttorney-General v. Freer (1), Dradlaugh 
V. Clarke (2) and Cawthorne v. Campbell 
(3)]. We feel no doubt that unless there 
is a statiJtory bar, a suit is maintainable 
by the Secretary of State for India in 
Council, for recovery of penalty lawfully 
imf osed. 

As regards the second objection, namely, 
that the penalty has been imposed in con¬ 
travention of the statute and is consequent, 
ly not recoverable, the question has been 
raised, whether it is open to the Civil 
Court to determine the matter. ThO'^ueci- 

, *'•' 

(1) II Piice 181 (182'i>. 

, (2» S App Cat. SM 0M8). 

l8, 1 Anst aOfi, 214(1790). 
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sion in Manekji v. Secretary of State for 
India (4) shows that a Civil Court has 
Jio jurisdiction to review the decision of a 
Revenue authority on the ground that the 
valuation had been incorrectly made or 
that the discretion in the imposition of the 
penalty had been erroneously exercised. 
But t^jie ])osition is different when the 
order for imijositiou of penalty is a.ssailed 
on the ground that it has not been made 
in accordance with the statute. If the 
actiofi of the Revenue authority is ultra 
vires, if he has Jiot ffllowed the procedure 
jjrescrilx'd by the statftte which is the 
Fource of his authority, tluwe is no enforce¬ 
able claim which a Civil Court is bi'und 
to recognise. We niiist consequently 
dctennine wUc'ther the iun)osition of the 
pcmlty in the case before us was ultra 
vires. 

Sec. 19T of tlm»C'Ourt Fees Act contem¬ 
plates the prepayment of duty before an 
order for grant of probate is made. In the 
goods of Outdo liibi (5). In the. case 
before us, this a[)pcars to have been done. 
A notice was there iqxm issued to the 
Collector under sec. 19H to enable him to 
test the valuation. As no conimunication 
was received from him, the C'Ourt issued 
the probate. Subsequently, the Collector 
ca.!led upon the Petitioner to amend the 
valuation under sub-sec. 3 of sec. 19H. 
The Applicant for juobate did not. accept 
the valuation nuide by the Collector. She 
maintained on tbc other hand, that the 
original valuation made hy her wms not 
inadequate, but with a view to avoid ex¬ 
pense and litigation, she deposted the 
excess sum demanded. The Board of 
Revenue thereupon proceedc'd to i'U.pose 
a penalty on the Applicant under sec. 19E. 
In our ojunion, sec. 19E had no appUca; 

|4) [1898] Horn. P. J. 781. 

18) I. L. R. 28 Cbl. ior I • 0 8 C. W. K. 892 
(1899). 
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tion in the events which had happened. 
As pointed out in the case of Manekji v. 
Secretary of State (4), sec. 19E contem¬ 
plates an application on the part of the 
jierson who had taken out probate ^nd 
pi'oduces the same to be duly stamped. 
There was no such ap])lication in the ]ire- 
seut, case. The section further contem¬ 
plates that Iho estimated value of the 
estate is less than w'hat the value has 
afterwards |)r()ved to h('. In the present 
ca.se, then* was no determination of the 
valuation hy the Probate Court: there 
was, <m the one hand, an estimate by the 
lYtitioner, there was, on the other hand, 
an assessment by the Collector which was 
n.yt accepted as onrrect by the 'Applicant; 
indeed, she disputed the correctness of the 
grounds for the higher assessment. There 
was consequently no rqpm for the applica¬ 
tion of sec. 19E. If it was intended to 
take jiroceedings under sec. 19E, as the 
Petitioner disputed the correctness of the 
assessment by the Collector, the Court 
should have been moved for an enquiry 
into the true value of the assets under 
sec. 19H; and if the C’ollector had adopt¬ 
ed such a course, it would have been In¬ 
cumbent upon him, as explained in the 
case of In the goods of Stevenson (6), to 
make out a case for enquiry upon definite 
facts. No such step w’as, however, taken, 
possibly for tV.e reason that the Collector 
V. a.s of opinion that no penalty should be 
i;r pooel. -But whatever the reason might 
he, it is |)lain that there was no compllnice 
with the statutory requirements jind that 
the contingency contemplated in sec. 19E 
had not arisen. Nor waiS action ta^en 
under sec. 19(t which is moulded on sec. 
43 of 55 (ico. HI, Ch. 184 and sec. 122 of 
56 Geo. Ill, C'h. 56. We may here point 
out the reason why sec. 19J, which pres- 

(4) [1896] iain. F. J. ?81. 

{<t) 6 C. W, W. 8»f (1809^. 
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crihes the mode of recovery of penalties, 
makes no mention of sec. 19E. In a case 
whore that section is properly applicable, 
the Petitioner is entirely in the hands of 
the chief controlling Revenue authority, 
who is at liberty to refuse to staiu]j the 
probate till the penalty has been paid; no 
occasion can consecpiently arise for re¬ 
covery, by smnnmry prfxjess or by suit, of 
the penalty im|M)sed under sec. 19E. We 
are of opinion that the action of the Board 
of Revenue was entinOv misconceived and 
that the imjiosition of the penalty under 
sec. 19E was ultra vircff. There is thus 
no legal foundation for the cLaim. 

As regards the third objection, namely, 
that the penalty is personal and is not re- 
coverab’e from lh>‘ estate, we need only 
^.ay that it raLses a que-tiou of first im¬ 
pression and of some nicety, which'need 
not be determined in view of our decision 
on the second objection. 

The result is that this appeal is allowed, 
the decree of the District .Tudge reversed 
and the suit dismissed with costs in all 
the Counts. 

N- (f. Appeal alloweiJ. 

[OlVIt. APPELLATE JURtSDIOnON.] 
Appral from Original Dkoree 
No. 374 OF 1913. 

(iHAUDHtTRI, J. I BaBU KrISHNA PRARAI), 
Nbwbould, j. Plaintiff, Appellant, 

1916, ‘ V. 

Heard, ’ Babu Rampbrshad 

10, February. SiNijH and others, 

J udgment, Defendants, Respon- 

14, February, i dents. 

Hindu Law—Hit hhnra—Mortgagn fty father^ 
wt proved immoral—Decree againet fother and 
tone, form, o —Contideraiion proved—Lender if 
hound to prove app^ic >tion of money ae elated in 
bond. 

If the consideration for the mortgage 
tvae received by the mortgagor, the mart- 
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gage, cannot be held inopevative merely 
because the mortgagee ha,s failed to prove 
IhnI the money was applied as stated in 
the mortgage bond. 

Ktshun Pershad Choudhury V. Tipan 
I’KUSHM) SiNOH (D followed. 

The mortgage being one executed by a 
Mitalisharn father, and the sons having 
jailed to .show that the loan was taken for 
immoral purposes, a decree was passed in 
the form it was made in Kishun Pershad 
r. Tipan Pershad (1), e.g., mortgage 
decree against the sl^are of the father, and 
ij the .sale of thKt share was insufficient 
io s'ltisfy the debt, interest and easts, 
balance to be realised by sale of the son’s 
shares and interest in the aneestral pro¬ 
perty so far as neeessnry-six months' 
time being allowed je.r redemption. 

This was an appeal from a decision of 
Kai Puma Chandra ^Sarkar Bahadur, 
Subordinate Judge, Second Court, Patna, 
dated the BIh May 1913. 

'rhe facts of the case will sufficiently ap¬ 
pear from the judgment. 

Jiabus llmakati Mukherjee, Kulwant 
Sahai. tlaghn Nath Singh and Jiajendra 
Prosad ftn- tlie Appellant. 

Sir Hash tiehary Crhose, [tabus Jogesh 
Chandra Hoy, Gunesh Dull Singh and 
Sivanandan Hoy for tlie Rea|)ondents. 

The Jl'DOMRNT OE THE COURT Was RB 
follows :— 

This is an appeal against the decree of 
the Subordinate Judge of Patna dismiss¬ 
ing the I’laintiff’s suit for enforcing a 
mortgage bond, dated the, 2nd June 1905. 
Th(‘ Defendant No. 1 is the original mort¬ 
gagor, Defendants Nos. 2 to 4 are his 
minor sons and Defendants Nos. 5, to 8 are 
puisne mortgagees. The original mort- 

Il> T. U R. 84 Oftl. 736 : s 0.11 W. N 618 
(1907). 
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gagoe is dead and his son has brought the 
present suit. 

The suit was instituted on the 19th 
July 1910; it was decreed cx parte, that 
decree was set aside on the application of 
the infant Defendants after the decree ab¬ 
solute was made. Then they filed a 
written statement on the‘24th iNfarch 191‘i, 
'Fhe lcarn(*d Sid)ordinate Jndg(‘ has dis¬ 
missed the suit with costs. Against that, 
the represent itive of the original mort¬ 
gagee, who is now the IMnintiff has ap- 
|>ealed. 

There is no question that the mortgage 
in suit was executed by Defendant No. 1 
and was duly attested. With i-egird to 
the passing of the consideration rnoTiey, 
th(( loaijy^d h'ul.'Ordinate Judge seems to 
have made a confusion hetw<*en two things, 
namely, the payment of money by the 
iuortgagee to the mortgagor, and, the ap- 
j)licalion of flu-, money by the mortgagor 
for family and other purnoses. The moit- 
gage. rer-ites that the money was applied 
for the i)iir|K)se of paying Bs. 3,(X)0 due to 
a person of the uamo of Deo Nath Sahay, 
Bs. 1,000 to one Bissessur Singh, and 
Bs. 2,000 for marriage expenses of the 
mortgagor's son, which is staled to have 
been coming on very soon." There is not 
much documentary evidence in the ease, 
in fact there is ])racticully none and the 
whole of the case has been determined 
mainly njwn oral testimony. We have 
no doubt at all on the evidence that the 
consideration for the mortgage was duly 
paid to the mortgagor. A point is made 
that in the mortgage-deed the letters and 
numbers indicating the series of the 
currency notes have not been given. But 
one knows that in Nagri accounts 
frequently these letters and numbers are 
not given. There is no reason to doubt 
that the payment was made. No doubt 
there is a charge of collusion and fraud 


against the mortgagor and the original 
mortgagte, the nature of which however 
has never been clearly stated. Simply 
because the original mortgagee was a 
Mukhtear, we are not prepared to hold 
that tii(' transaction is fraudulent. We 
do n(»( sei' any reason h) doubt the attest¬ 
ing witness Bolaki, who was also examined 
when the case was heard ex parte. The 
only poinf urged was that he was also a 
Mukhtear. Simply because a man is a 
Mukhtear, his evidence cannot he rejected. 
There is no other reason suggested why 
he should he disbelieved. Munshi Lai, 
a Mukhtear has pmved payment of the 
money to Iht* mortgagor. Tt was argued 
that inasmuch as it was alleged that the 
moiigage bond was executed in the Bar 
Librai'v there was no reason why the pay¬ 
ment shonbl not have been made there. 
Munshi Jjal sai<l that the payment was 
made when the Hegistration receipt was 
made over by the mortgagor to the mort¬ 
gagee*. That seems to ns an acceptable 
explanation. The Defendant No. 1 has 
not come to the witnes.s-box and w^e must 
hold upon the positive evidence which has 
been given that the. money w'as paid by the 
niurtgagce as stated in the deed. Thaknr 
T^rosad. one of the attesting witnesses, is 
dead. Hamprosad, the writer, was sub¬ 
poenaed but could not be found at the time 
of the hearing. Harbans Sahay was also 
subpoenaed. He failed to appear on the 
dale fixed and a abort adjournment asked 
for to enable him to appear was disallowed. 
He is a pleader and seeing that the case 
went over the day the Plaintiff’s appli¬ 
cation might have been grajited, but surely 
no adverse inference can he drawn because 
he w'as not examined. As regards the 
application of the money for the purposes 
mentioned in the mortgage, it appears 
that Deo Nath and Bissessur were sub¬ 
poenaed by both sides to give evidence* 
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They were not, however, examined. One 
of them was called upon to produce the 
bond in respect of the loan which is alleged 
to have been taken by the original mort¬ 
gagor from him. That bond was not pro- 
duced< We are not prepared upon 
the evidence, as it stands, to come 
to the conclusion that the money was not 
paid to these fiersons us recited in the 
document. The main ground of attack 
has been made that Us. ‘2,000 which is 
stated to have been taken for the marriage 
could not have been so used as the 
marriage had taken place in Asar Jdll. 
The date depends jipon oral testimony. 
The evidence on behalf of tlu; Plaintiff is 
that the marriage took place after the exe¬ 
cution of the mortgage. The evidence <»u 
the other .side is that the marriage ttxik 
place before the deed. The ])eti(iou of 
the mortgagor, Ex. A. dated the 24tli 
May 1904, for withdrawing .some money 
from Court has been relied upon by the 
Defendants as it contains a statement that 
the mortgagor who was the applicant was 
unable to withdraw some money upon a 
payment order, dated the 13th April 1901 
as he had to go away in consequence of 
" the marriage of a relation going to take 
place.” That petition does not state that 
it was the marriage of his son. If it had, 
it would have been some corroboration of 
the Defendants’ case that the son’s 
marriage took place about that date. 
Nothing could have been easier for the 
Defendants than to prove when the 
marriage took place. They are iiersons 
who keep accounts, and I should have ex¬ 
pected them to produce evidence from their 
books to show when the marriage actually 
took place. They have pot produced their 
accounts. It is not safe to depend upon 
oral evidence of the character placed be¬ 
fore us for a positive findin g about the 
date of the marriage. But it is an* 


nex-e.ssary to go into the matter, because 
the learned Vakil for the Appellant has 
contended that assuming that the Plain¬ 
tiff has failed to prove that the money was 
applied as stated in the mortgage-bond, 
the mortgage cannot be held inoperative as 
against the first mortgagor if he received 
coji.siderution for the mortgage. He hak 
relied uj)on the decision in the case of 
Kifthtiii Pershad Choudhury v. Tipan 
PvrsUnd Singh (1). The correctness of 
the decision in that case seems to have 
been accepted in the Fpll Bench case of 
Hiiljfii Prosad Singh v. Bhup Narain 
Singh (2>. It is not shown that the 
rnonev was taken for immoral purposes,— 
the evidence of immorality, being of the 
flimsiest character and in our ojiinion un¬ 
reliable. .Vlthoiigh it may be said that the 
application of the money as stated in the 
mortgage deed has not been lu'oved, we 
think that the Appellant is justified in 
asking ns to make a flecree in the form as 
it was made in the case of Kishun Pershad 
V. Tipan Pershad <1). That case differs 
from the decision in the case of Surja 
I*rnshad v. Clolah Chand (3). Having re¬ 
gard (o the fact that has practically been 
accepted by the. Full Bench as good law 
on the subject, we see no reason why it 
sbouM not be accepted and followed. The 
decree, therefore, will be in the form 
given in that case. The Plaintiff will 
have the usual mortgage decree for the sum 
due ii|*on the mortgage security against 
the share of the father. The decree will 
also entitle him, if the sale of the share 
and interest of tlie father be not sufficient 
to satisfy the debt, interest and costs, to 
realise tlie balance by sale of the minor’s 

(I) L L. R. 3t OU. 736 : a 11 C. W, H. 

618 (1907). 

(3) I. L. K. 42 Oal. 1068 ; t, «. 19 0^ W. N. 

849 (1915'. 

(8) L I. «. 37 Osl. 763 (1900). 
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shares and interest ip the ancestral pro¬ 
perty, so far as may be'necessary to satisfy 
the amount due. A period of six months 
will be fixed in the decree for redemption. 
The Appellant is entitled to his costs of 
this Court as well as of the lower Court 
as against Defendants Nos. 1 to 4. The 
other Defendants have not appeared 
before us. 

N. G. Appeol uUou'ciL 


[jOIYIL BBVIBIOlf AL JUBIBOIOTIOK.J 

Rulb Nqj 678 or 1815. 

Nabadip Chandba 
Nandi and others, 
Petitioners, 


Holicwood, J. 
Imau, J. 

1916, 

3, January. 


V. 


Thb Secretary of 
State for India in 
I (Council, Opposite Party. 

CvtU Proctdure Qode {A4t V of 1908', Or. Jf T/, 
rr 10, 19—Pina jor non-production o dommenU, 
eond tioni to be /ulfiffad before tinpounff fine — 
Duty of Court* and Settlement Ojficeie to etrictly 
joHoio the I tw relMing to f»sit« and re i>« e of emu 


mone. 

Or. XVI, r. 10, of the Cii il Procedure 
Code does not apply where there ha.<} been 
no summons upon any body to produee the 
documents, and no order under r. 12 ean 
be made until the procedure laid dotrn in 
r. 10 has been followed where that Rule 
applies. 


The Civil Courts, and particularly the 
peripatetic Settlement Courts which cause 
a large amount of disturbance to local in¬ 
terests, cannot be too oareful to follow the 
provisions of law strictly as regards 
summoning persons and doeujuents before 
them. , 


This was a Buie granted on the 9th July 
1915 a^ai^st an. order of Mr. A. K. Jamie¬ 
son, Sijttienaeiit Officer of Midnapur, dated 
^ I9th February 1916, affirming the 
Bal^^ Krishna Gopal Ghosh, 


Assistant Settlement Ofiicer of that place, 
dated 18th November 1914. 

The facts as set out in the order of the 
Settlement Officers were as follows- 

A notice was served on the Petitionprs to 
file the jamabandi of Mouza Saridaspore, 
the same being found necessary for ascer¬ 
taining the rent of the tenants. The date 
as given in the notice w'as Ist November 
1911 iluMigh in the order-sheet the date 
api»oared to he 4th NoA'ember 1914. 
The notice was received by the Ap)>ellant 
on ’Jnd Noveinher 191-1. The case was not 
taken up hy the Assistant Settlement 
Officer till 4th November when a peti¬ 
tion w’as received from the Appellant 
asking for time which was granted 
up to Gth November and then again up to 
JOth N<n’ember. On the latter date an 
agent of Appellant up])eared before the 
Assistant Settlement Officer and it wa.s 
all(‘ge<l on behalf of tlie Petitioners that 
he t<‘ndered the jamabandis but they 
were refus«'d. The Assistant Settlement 
Officer’s proceedings however sliowing that 
they were not tendered, the Appellant un<l 
his brother who were joint proprietors were 
each fined Tls. 100 and a daily fine of 
Bs. 3 was iinixjsed in addition until the 
jamabandi should be produced. On 29th 
November a jamabandi of the year 1279 
was produced but it did not contain the in¬ 
formation necessary to determine the ques¬ 
tion at issue and the Assistant Settlement 
Officer called for the jamabandi of 1996, 
the daily fine^ being directed to remain in 
operation until this jamabandi Bhouid be 
produced and by 25th December 1914 the 
fin^ had mounted to Be. 600 on which date 
a distress warrant wee issued. 

The Settlement Officer in desliog with 
the matter observed : 

” The whole poiut is whetiii^ the pa|ierB 
were actually ^du^d oU IDtb 
bjEf 1914 A/fsu^i 
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Settlement Officer. I should in any case 
prefer to accept the statement of a resiion- 
sible officer such as the Assistant Settle¬ 
ment Officer to that of an amla but apart 
from^his I can conceive of reasons why 
they should be refused.’ 

After specifying these reasons the Settle¬ 
ment Officer proceeded as follows :— 

“I am satisfied therefore that the papcTs 
were not produced till 29th November 
1914. I can find no (‘xcuse for non-pnj- 
duction of papers. '^I’his is the second year 
of settlemtuit work in the village in ({iies- 
tion and th<' landlord should have had the 
papers last year at Tvhanapuri hut did not 
take the trouble to get them ready nor did 
he take any steps to produce them t ill 
notice was served .on him and as a matter 
of fact this same landlord is giving trouble 
by non-f)roduction of jiapers in every camp 
in which villages of his estate is situated, 
f therefore think he has been rightly fined. 
As to the amount of fine however 1 think 
that the production of pai>ers on 29th 
Noveinber 1911 was at least a partial coin- 
jiliance with order. The daily fine shoii'd 
not have ru/i after that date. The result 
is that T confirm the finding of the louer 
Court but reduce the fine to one of lls. lll-l, 
i.e.., Rs. 100 eat^h on the iwo landlords 
and Rs. 3 per day each from 10th Novem¬ 
ber 1914 to 29th November 1914, 

19 days. The full apaount of Rs. 600 has 
been def)Osited, out of it Rs. 314 will be 
credited as fine and the balance refunded. ’ 

The Petitioners moved the Hf^h (’ourt 
and obtained this Rule. 

Babus Bepin Behary Ghose (Jr.) and 
Jyotish Chandra llazra for the Petitioner. 

Babu Ram Charan Mitra for the 
Opposite Party. 

The Judgment of the Court was as 
follows;— 

We lure of opinion that this Buie must 


he made absolute on the ground on which 
it u’as issued. In the first place there was 
uo summons upon any body to produce 
the documents and therefore Or, XVI, r. 
10, did not aj ply, i n.l sc condly if Or. XVI, 
r. 10, did apply, the procedure laid down 
in that rule was not followed, and until 
it uas followed, no order under r. 12 conld 
possibly be made. The Civil Coints and 
particularly the peripatetic settlement 
Courts which cause a large amount of dis¬ 
til rbaiici' to local interests cannot be too 
careful to follow the rprovisions of law 
si rid ly as regards .>■ ifinmoning persons and 
(l()(uunent.s before them. It appears to us 
that the proceediTigs of the Assistant 
Settlement Officer and Settlement Officer 
affirming them were wholly wMiout juris¬ 
diction and mn.st be set aside; and if the 
A,ssistant Settlement Officer requires any 
dociunents from the Petitioners he must 
proceed .strictly in accordance with law. 

The Rule is made absolute w'ilh costs 
to the Petitioners, tyo gold niohnrs. The 
line if paid must he refunded. 

N. G. Utile made abftohde. 


[CRIMINAL (tEFERENOE.l 
Ref, No. 54 of 1915. 

Chitty, J. j The King-Euperob, 
Walmsley, J. 

1915 ^ 

, ^ , ’ Aushi Bibi, Accused. 

10, February. J 

action to--Con*€S^ion he ore village 
ualim--Ev*flenre Art (Jo 1S7^ ^ sec /*erson 
in authervy — (vaitn Pen *l [Art XL^ o 

1B60\ seo$ y?*, yjj, o* murkier by 

posonmg iutustng hurt by mens o* — 

Absence o evidence ns to a>noiint of poison pro^ 
posed to be admiinstered. 


The accused was charged under secs. 
302/115 and 328/116, /. P. C., the case 
for the. prosecution being that the accused 
suspecting an intrigue bewteen her 
husband and a certain woman gave a 
vowder to a airl with imtiruniinnjt to nl*tp tt. 
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to the woman. Owing to the intervertr 
tion of a relative of the girl the powder was 
not given to the woman. The accused 
asked the girl to give her back the powder 
and the girl returned a portion of it. On 
the matter getting about in the village a 
salish was .summoned before whom the ac¬ 
cused made a confession and produced the 
potrder. The chemical analgser's report 
was that traces of white arsenic were found 
in the powder but it was not disclosed how 
much arsenic was there. It was found that 
the president and members of the salish 
told the accused that^f she confessed they 
W(!ild compromise the ‘Matter. The Ses¬ 
sions Judge in charging the jury said that 
the confession was not inadmissible 
because the members of the. salish were, not 
persons in authority and the accused was 
not then charged with any offence. 

Held —That the Sessions Judge mis¬ 
directed the jury in the matter of the con¬ 
fession. 

The president of a panehayct may be a 
person in authority within the meaning of 
see. 34 of the Evidence .Act, and to 
tell the jury that he was not, was 
clearly erroneous, the matter depending 
on a question of fact, viz., whether 
the confession was caused by any induce¬ 
ment, threat or promise, haring reference 
to the charge against the aeelised. 

Nazir .Thabudar v. The Emperor (1) 
and The Emperor v. Jasha Bewa (*2) re¬ 
ferred to. 

That the salish being summoned to con¬ 
sider the case which was being made 
against the accused, she was before the 
salish on that charge and the Ses,sions 
Judge was wrong in directing otherwise. 

That having regard to the inducement 
offered by the president and members of 
the salish to the accused it is extremely 

U) »0. W. N.474 (im). 

• (9) n 0, w. N. mn«o7). 
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doubtful whether the confession should 
have been allowed to be placed before the 
jury at all. It certainly ought not to have 
been placed before them without an ftu* 
planation as to how they should value it 
having regard to the circumstances in. 
which it was made. ' 

That the chemical analysis not dischas- 
ing how much arsenic was found in the 
powder there was no evidence on the record 
against the accused as to the amount of 
poison which was proposed to be adminis¬ 
tered and it was doubtful whether the case 
would come under see. 302 or sec. 328, 
1. P. G. 

This was a reference under sec. 307, 
(V. P. C., made by S. E. Stinton, Esq., 
Sessions Judge of Dacca, on the 23rd De¬ 
cember 1915 as he disagreed with the ver¬ 
dict of the jury who found the accused 
not guilty of the charges framed against 
her. 

The material portion of the Sessions 
fudge’s charge to the jury is set out below.. 

“Accused suspected Adarjan of intriguiig 
with her.husband. Adarjan was in thj 
habit of going to Chandra Ban’s house on 
the way from .\bu’s house where she lives 
to her daughter’s husband's house and of 
taking pan with Chandra Ban. 

“Accused’s luisband Nazir Oain is uncle 
of Chandra Ban’s father. Adarjan’s 
daughter Uttam is married to Chandra 
Ban’s ehacha sasur. 

“Aushi gave some white powder to 
Chandra Ban ; and asked her to administer 
it to Adarjan rjixcd with lime with pan or 
mixed with rice because Adarjan was in¬ 
triguing with her husband. She adjured 
her in the name of God - not to tell 
anyone. 

Soon after Chandra Ban’s aunt Nekjan 
came to Chandra Ban's ban to lather a 
cow. Chandra Ban showed her the 
powder and told her Aushi had given it 

■ 65 ’ ‘ 
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to give to Adarjan. Nekjan tested the 
powder Jjy putting some in water and on 
the rind of a lemon and told her not to 
give it to Adarjan as it would kill her. 

Soon after Aushi came back and asked 
f<jr the powder back, saying that in spite 
of the oath Chandra Ban had revealed the 
matter and furtively took back the packet. 
Chandra Ban kept back part of the powder 
wrapped in the same paper. This was on 
Wednesday. The matter leaked oiit. A 
salish was held on Friday in the house of 
Chandra Ban’s father Abbasali. Chandra 
Ban was sent ^or and produced the powder 
she had kept back and told what she knew 
to Manu Mandal who presided at the salUh. 
Aushi was sent for and questioned. At 
first she denied, but when pressed she ad¬ 
mitted that she had given the powder to 
Chandra Ban and fetched the rest (which 
she had taken back from Chandra Ban) 
and made it over to the salish. It was 
' sent to the president who sent it with a 
.reijort to the Thana. Whence* it was sent 
packet and sealed to the Court Officer fc:r 
transmission to the Chemical Examiner. 
His report shows that white arsenic was 
found in the contents of the packet. 

The most important witness is Chandra 
Ban. If you believe her you will have no 
doubt that accused gave her the powder 
to administer to Adarjan. You have seen 
the manner in which she has given evi¬ 
dence. Have you any reason to doubt that 
she is giving a substantially true account 
of what happened. Has she any motive 
for telling a false story against accused. 

18 she likely to invent such a story ? 

She is corroborated by Nekjan who says 
that Chandra Ban shewed her the powder 
and told her that accused had given it 
to administer to Adarjan. " She describes 
how she tested this powder. She told 
Chandra Ban’s mother Afjan. 

Afjan says Nekjan reported this matter 


to her that afternoon. She says Chandra 
Ban came to her house next day and told 
her about it. Chandra Ban says she told 
her mother the same day. Is the discre¬ 
pancy such as to affect the credibility of 
Chandra Ban? Also by evidence of what 
took place in the salish on Friday. 

The witnesses of the salish are Baman 
Sarkar, Alam, Abdul, Abbasali (members 
of the salish) Chandra Ban and Adarjan. 
Manu Haji who presided at the salish was 
examined in the Magistrate’s Court, but 
(lied shorth' before t^e present trial. 

These witnesse* are agreed on the follow¬ 
ing points:— 

The salish was called by Abbasali who 
gave out that accused had given the stuff 
to his daughter. 

Chandra Ban and Aushi were sent for, 
Chandra Ban produced the portion which 
she had kept back. Auchi at first denied 
but aft(*irwards admitted that she had given 
the stuff to Chandra Ban and went and 
biought the remainder from her barfafid 
produc(*d it before the salish. It was 
made over to Manu who took it to the 
president. 

There are some discrepancies as to details 
— e.g., whether Aushi w'ent alone to her 
hari or whether Abdid and Nazar went 
along w’ith her or bc^hind her. Whether 
she produced the poison from a chest ot a 
box. Whether Aushi was que'stioned by 
Maim alone, or all members of the salish, 
whether Aushi admitted before or after 
the salish told her they would settle the 
matter, etc., etc. 

I do not know whether you will attach 
importance to such discrepancies in minor 
points. Bemember that the salish took 
place in August. It is likely that wit¬ 
nesses do not remember exactly the details 
of what took place. 

Such discrdpanciis are always found 
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when a number of people describe, each 
from his own point of view, events wit¬ 
nessed by all. 

The que'stion for you is whether you can 
accept the account of the salish as tnie on 
the essential points above referred to. 

If you believe that Aushi produced the 
powder before the s(Uish, you will find this 
a very strong corroboration of Chandra 
Ban’s story. 

The fact that Chandra Ban produced the 
portion of the powder which she kept back 
is also*important corroboration. 

Her confession befA’c the salish is ad- 
missible if it was made voluntarily. Ac¬ 
cording to sec. 24, Evidence Act, a con- 
fes.si()M is not admissible if it a))pears to 
the Court to have been caused by any 
inducement, ftireat or promise having 
reference to a charge against an accused 
person proceeding from a person in 
authority and suftiaient, in the opinion of 
the Court to give the person grounds, 
which would appear to him reasonable for 
thinking that by making it he would gain 
any advantage or avoid any evil of a 
temporary character in reference to pro¬ 
ceedings against him. 

In the present case there is nothing to 
show that accused was threatened. Alam 
snys that accused at first denied and then 
adn<itted when he told her the salish would 
Compromise. 

A confession made under these circum¬ 
stances is not inadmissible, because—(1) 
the members of the salish were not persons 
in authority, (2) the accused was not then 
charged with any offence. You have evi¬ 
dence of the manner in which the sub¬ 
stance was transmitted from the salish to 
the president. Police, Court Officer, 
Ai-sistant Surgeon's office an^ then by post 
to the Chemical Examiner. You have the 
Chemical Examiner’s report that white 
arsenic was found in the contents. On < 
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this evidence you will have no doubt that 
the substance given by accused to Chandra 
Ban produced before the salish contained 
white arsenic, unless you think that the 
arsenic was introduced into it at same 
stage. Are these grounds for any such 
supposition ? ' 

What was accused’s intention? Did 
she know that the stuff contained poison 
and did she intend to poison Adarjan? 
What was her motive ? There is . . . 

. . . . evidence that she has been on 

bad terms with Adarjan for the last two 
years or so. 

Two grounds for enmity— 

(1) She suspected her of intriguing with 
her husband. 

Chandra Ban says she told her this 
when giving her the poison.. If you 
believe this you will find it strong evi¬ 
dence that she intended to poison Adarjan. 

She says ‘ ‘ accused complained to me on 
previous occasions about her husband’s 
conduct.” 

Adarjan says she was told six months 
ago that Aushi suspected her with her 
husband. 

* 

Afjan says that accused has been saying 
for the last year that her husband was in¬ 
triguing with Adarjan. 

(^) There is evidence (Nekjan and 
Adarjan) that Adarjan owed Aushi a 
rupee. They quarrelled and came to 
blows over it. 

It is for you to consider whether accus¬ 
ed was jealous of Adarjan with he® 
husband and whether such jealousy a 
sufficient motive for trying to pouqn. her, 
Accused's conduct. 

She did not try to administer poison 
directly. She got hold of Chandra Ban, 
a young girl. She got the poison back 
from her when the matter"^ came out., 
When getting it back she tried to avoid 
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the notice of Chandra Ban’s husband and 
uncle who were working on the yard. 

Before the sali^h at first she denied, but 
when pressed admitted. Bhe said she got 
it from a badia. There is no direct evi- 
df)nce that she knew it was poison. It is 
for you to consider w'hether such know¬ 
ledge can be inferred from her conduct. 
As a nde no such evidence of knowledge is 
obtainable. Knowledge is not a tangible 
thing. It has to be inferred from cir¬ 
cumstances and conduct. 

Have the witnesses any motive for im¬ 
plicating accused falsely? 

Chandra Ban is related to both and ap¬ 
parently on good terms with both accused 
and Adarjan, no suggestion that she )>er- 
sonally has any motiv?. Nekjan is Chan¬ 
dra Ban’s aunt. Afjan is her mother. 

Haman Barkar is I’kit Jamui of Abbus- 
a!i, Chandra Ban’s father. Alain is 
Abbasali’s bhaira. Abdul is nephew of 
Adarjan. 

Abbasali deposed for the Kasiinpoi’e 
Zamindar in a tree-cutting case against 
Nazir Gain, accused’s husband, in which 
he was acquitted in the last rains. Is this 
ground for supposing that Abbasali has 
got up this case,against accused? Abbas¬ 
ali says he is on good terms with her. 
Nothing to show what was nature of 
Abbasali’s evidence or that he jiersonally 
had any ill will towards Nazir. 

No suggestion that any of the witnesses 
has a personal grudge against accused or 
her husband. « 

Wurnings —(1) Burden of proof entirely 
on the prosecution not on the accused. 
(2) You are sole judges of fact. You are 
not bound to accept any opinion expressed 
by the Court. (3) If you have reasonable 
doubt on any point you will give accused 
the benefit.” 

The jury returned a verdict of not 
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guilty. The Judge disagreeing with the 
verdict as clearly peiwerse and contrary to 
the w'eight of evidence referred the case to 
the High Court. 

The Reference is a'S fo'lovvs :— 

“The facts for the case have been stated 
and the evidence discus-sed in the charge.^ 
The evidence of (Chandra Ban, if believed, 
proves beyond doubt that the accused gave 
her a ceilain jxiw’der to be administered 
to one Adarjan wliom she suspected of 
intriguing with her husband. In my 
ojunion there is no reason for disbelieving 
her. She told her ^tory in, to my mind, 
a most convincing maimer and sh<‘ is 
corroborated by her aunt Nekjan to whom 
she showed the |w)wder immediately after¬ 
win Is. 

’rhen* is v’cry strong evidence that a 
■salish was held two days latiT, before which 
Chandra Ban produced a |K)rlion of the 
powder which she had<rept hack, and not 
returned to the accused and the latter pro¬ 
duced the remainder and admitted that 
she, had given it to Chandra Ban. 

Credible <*vidence has been given of the 
•stages by whieli this (lowder reached the 
Chomiciil K.xaiiiiiier, uhoKc rejxirt shews 
that it contained white ar.senic. 

There is no ground for supposing that 
the arseiiie was introduced after the accus¬ 
ed gave the |H>wder to Chandra Ban. 

It is proved, in my opinion, that ac¬ 
cused lias been for the last two years on 
bad t» rms with Adarjan whom she sus- 
IHM'ted of intrigue with her husband. 

Noiu- of the witnesses apjiears to have 
any motive for giving false evidence 
against the accused. 

In my opinion the accused should be 
convicted on the charge under sec. 302/115, 
1. P. C. 

Babu Kali Prosunna Piplai (lor BaJ>u 
. Hem Chunder Mogumdof) for the 
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The EinO'Emperor o. Aushi Bibi. 

Mr. Orr for the Crown. 

The JuDOMRNT OK THE COURT was as 
follows :— 

This is a Keforonfc* iioclev see. 307, Cr. 
C. C. in the matter of Aushi Bibi who was 
charged before the Additional Sessions 
Judge of I.)act;a and a jury with offences 
under sties. OO'i/llS and 328/116, I. P. 
C. The ease against Aushi Bibi was that 
slie Huspeetod an intrigue lietw’een her 
huslaind and Atlarjan. She aceordingly 
gave a jH)\Mler, which was subsequently 
found to contaifl arsenic, to Chandra Ban 
~-a girl of 13 years of age—llu> wife of 
Jarip. 'I’lns girl was a relation of the ac- 
eus'‘d. Aushi Bibi to'd Chaiulra Ban to 
give (he powtier lo Adarjan l>y mixing it 
uilh lithe in a f)(tn or l>y mixing it with 
rice. The powder whicli was wrapjted up 
in a red paper wsis taken l»y Chamlra Ban ; 
and,, as her r.amt. A'ekjan, came to the bari 
shortly afterwards, she showed it to her 
tiiint and tohl her what had happened. 
Nekjun tohl her not to give it to Adarjan 
but to throw it away. Nekjan tested some 
of it by putting it in water when it is 
said to have become dark. Chandra Ban 
akso said that Nekjan furtlier tested it by 
placing it on the rind of a jambura or 
lemon. This incident Nokjan does not 
mention. This was on Wednesday. On 
tlie Friday the matter got about in the 
village and a salish was summoned and 
Aushi Bibi and Chandra Ban were called 
before the assembly. Mann Mandal, the 
president, questioned them both; and, 
though Aushi Bibi at first denied having 
got the iHjison, she eventually wont and 
fjroduced it. Manu Mandal is dead; but 
the witnesses who speak to what took place 
in the mVsh prove that she at first denied 
the occurrence but, on being told that the 
salUk would compromise the matter, she 
went and brought the iwwder of her own 


accord. It should be stated that Aush 
Bibi had asked Chandra Ban to give he: 
back the powder and that Chandra Ban ha( 
given her back a portion retaining a por 
tion herself. This other portion Chandrt 
Ban also produced before the salish. Botl 
the i^ortions were placed together and sen 
eventually to the chemical anaiyser wh( 
retKirted that traces of white arsenic wen 
found in the t>ow'der. That is the ca» 
against the accused; and, on the evidence 
the jury returned a unanimous verdict o 
not guilty. The learned Additional Ses 
sions J udge disagreeing with that has re 
ferred the casr' for our decision. 

In the first ])lace, we should mentio 
that the learned Judge has possibly mb 
directed the jury in the matter of the cor 
fession to the members of the salish. H 
says ill his charge : “A confession mad 
under these circumstances is not inai 
inissible, becaii.se (1) the members of tb 
sali.sh were not persons in authority, 1.1 
tJie accused was nut then charged with an 
offence.’* 

As to the first reason, there are decisioi 
of this Court holding that the president i 
a paHcha^i/i’t in such circumstances is ( 
may he a person in authority within th 
purview of sec. 24 of the Indian Evidenc 
.\ct. may refer lo the two cases ( 

Nazir Jharudar v. The Emperor (1) an 
The Emperor v. .Jasha Bewa (2). ] 
would depend on the question of fad 
^\'hether the confession was caused by an 
inducement, threat or promise, bavin 
reference to the charge against the accui 
ed t)er8on. It should, therefore, ha^ 
been left to the jury to say whethOT tbei 
was any such inducement, threat or pn 
mise in this case; but to tell them iht 
the president of a pancheiyet was not 
person in authority within the meaning < 

(1) 9C. W.N.47«(I90S|. 

(SU u 0, W. 
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sec. 24 of the Evidence Act was clearly 
erroneous. 

The second reason given by the learned 
Judge is also incorrect, because the salish 
was undoubtedly summoned to consider 
the case which was being made against 
Aushi Bibi of having given poison to 
Chandra Ban to be administered to Adar- 
jan. She w'as, therefore, before the sali^h 
on that charge. 

In this case there apiiears to have been 
a direct inducement Jfrom the president 
and members of the mlish that if she con¬ 
fessed they would compromise the matter. 
It is, therefore, extremely doubtful 
whether this confession should‘have been 
allowed to bo placed before the jury at 
all. It certainly ought not to have been 
placed before them without an explanation 
as to how they should value it having re¬ 
gard to the circumstances in which it was 
made. 

Excluding that confession from con¬ 
sideration, there remains only the evidence 
of Chandra Ban corroborated,—so far as 
it is corroborated—^by the evidence of 
Nekjan. We feel unable to say, in these 
circumstances, that the jury were wr^g 
in rejecting this evidence against the ac¬ 
cused Aushi Bibi. They had these facts 
before them and they were entitled to 
reject that evidence for any reason that 
they thought proi?er. 

There Is the further fact that the chemi¬ 
cal analysis does not disclose how much 
arsenic was found in this powder. There 
is, therefore, no evidence,on tj>© record 
against the accused as to the amount of 
poison which was proposed to be adminis¬ 
tered to Adarjan. 

It would be difficult, therefore, to say 
whether the case would come under sec. 
302 or sec. 328,1. P, C., or whether there 
would be any offence ijroved against Au^i 
Bibi at all. We accordingly direct t hM 
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the verdict of the jury be upheld and that 
Aushi Bibi be acquitted. 

S- C. M. Verdict upheld. 

[OBIMINAL BBVI8IOKAL JUBUDZOTIOIT.] 
Rev. No. 41 ox 1916. 

Baijhath Maewabi 

Chittt J. another, 2nd Party, 

Walmslbt, J. Petitioners, 

1916, «• 

11, February. W. S. Stbeet and 
others, Ist Party, Op¬ 
posite Parfy. 

Criminal Procedure Code (Aa V of 1898), tee. 
145 —Joint tide to land, efiibt of, on the applioabi- 
Uiy of the eection. 

The mere fact that there may be a joint 
title to the land would not prevent the ap¬ 
plication of sec. 145, Cr. P. G. * 

Basanta Kum.ari Dabsi v. Mohesh 

C'HANDKR Saha (1) followed. 

This was a Rule granted wn the 11th 
January 1016 against an order of Mr. A. P. 
^liddleton, Sub-divisiunal Magistrate of 
Bhunbad, dated the 17th November 1915, 
declaring under sec. 145, Cr. P. C., the 
first party to be entitled to iHissession of 
the land in dispute. 

The facts will appear from the judgment 
of the Sub-divisional Magistrate set out 
below. 

‘ ‘Tliis is a dispute regarding |>usst;SHion of 
190 bighas of underground rights in Lahu- 
pati Mauza. 

The facts are very simple, yet l>oth 
parties have fought the case very hardt 
at w'hat must have been considerable ex¬ 
pense to themselves. The Mauza was 
settled by the proprietors with Bam 
Bandbu Cbatterjee and Mati Lai Murwari. 
The first party’s contention is that it 
was partitioned into two equal shares. 
Subsequently the heirs of Bam Bandbu 

(1) 17 a w. H. eu (isii). 
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transierred their right to his widow, from 
whom the 1st party derive their title. The 
company after getting their senses exer¬ 
cised various acts of possession (boring for 
samples of coal, digging inclines, raising 
coal and building some huts) up till last 
August, when admittedly the disputed 
property was left in neither party’s jios- 
session owing to a notice under sec. 144, 
Cr. P. C., being issued from this Court on 
both parties. The second i)ar(y denies 
the partition and while admitting the first 
party’s possession say,that this possession 
was only exercised itfter a protest by them 
and after a constable had in consequence 
been deputed to see that the peace was not 
disturbed. It is further argued for the 
second p«(rty that a coal mining lease is 
only a license which does not connote ex¬ 
clusive possession but always allows the 
grantor or hij^ representative to mine coal 
himself. That actual jiossession <»f under- 
grounol rights only extends to the coal ac¬ 
tually cut and removed, while construe-* 
tive [lossession ro>mains with the person 
who has the right title. This seems to me 
to introdu<!e subtleties with which s‘c. 145 
was never intended to deal. A ^lagistrate 
^..RCting under the section is primarily con¬ 
cerned with actual possession and only with 
title in so far as it ulTords )>re.sumption of 
possession. I regard it as directly opi>os- 
ed to common sense to say that there is 
no actual possession of underground rights 
except as regards the coal (i.c., other 
mineral) actually removed. If a party, 
who digs inclines and gets coal, is not in 
actual possession, then language has lost 
all meaning—^aud in this case the first 
party’s possession is not seriously disput¬ 
ed—-the one member of the second party, 
who admits to any knowle.lgo of the facts 
of poaaasslon states quite plainly that he 
went on to ground to dispossess the 


It was finally suggested that nrither 
party was in possession within two months 
of these proceedings being dravm up hilt 
that is due to the issue of a notice under 
sec. 144, Cr. P. 0., on both parties and it 
has been held by the Calcutta High Court 
that such an order makes no real break in 
jiossession although the party who • was 
immediately before in possession is there¬ 
by temporarily [)recluded from exercising 
his possession. 

I consider it clearly proved, and indeed 
admitted that the 1st party was in actual 
I)ossession at the time of the issue of notice 
under sec. 144. I therefore declare the 
first party to be entitled to possession of 
the land in dispute and forbid all distur¬ 
bance of his possession until he is evicted 
ill due course of law.” 

Sir S. V. Sinha and Babus Monmotho 
Nnth Mukerjee and Sishir Kumar Mitter 
for the Petitioners. 

Mr. J. ir. Chippcmiaie for the Opposite 
Party. 

The Ji'Dc.MEXT OF THE COURT was as 
follows :— 

In this case, after i)erusing the record 
and hearing the parties on either side, we 
think that the Rule should be discharged. 
It is true with reference to the partition at 
the close of 190-'), which was alleged by the 
first party, and denied by the second, the 
Magistrate has not recorded any/ specific 
finding that that partition did, in fact> take 
p’acc or tba^ there was any divishm cf the 
property by metes and bounds l;ietW6en tke 
predecessors of the two parries ia^ hgfwe 
us. He has, however, found in unmistak¬ 
able terras that the firiflt party were in 
possession and that the Ihict of their pos¬ 
session was not sei^sly disputed. Hie 
calls it throughout and 

that he meau«;4t actual and exr 
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claaiTe of the other side. The mere fact 
that there may be a joint title to the land 
would not prevent the application of sec. 
146, Cr. P, C., as is shewn by the case 
of Ba/tanta Kumari Dassi v. Mohesh Chan- 
der Sc^n n>. The Rule is accordingly 
discharged. 

S. C, M. Rule durharged. 

[oxmnrAL bbvisional jubudiotion.] 

Rev. Nos. 95 and 122 of 1916. 


Chittt, J. 
Wauislkt, J. 

1916, 

Heard, 

18, Tebroary. 
Judgment, 

23, February. 


Mahabir Thakur and 
anr.. Petitioners, 

V. 

Thb Eikq>Ehperor on 
the complaint of Maho¬ 
med Alum, Opposite 
Party. 

Indian Pmal Coda {XLV of I860), $aea. 197, 
198—iaauing or awning a falae eartijieata —' Carti- 
ficaU^ tnaantng of—Civil Frocadura Coda (Act T 
of 1908), Or. 81, r. 8—Patition in Court atating 
oatufaetion 0 ‘ daerea if a eartifieata wthin the 
moaning of the aaetiona. 

The two Pctitioiierfs were conrictrd 
under secs. 197 and 19S and secs. 197/1 on 
and 198/109 respectwelg, the charge being 
that one of the Petitioners purporting to 
represent the decree-holder in a certain 
suit signed and filed a petition in the Court 
of the Subordinate Judge stating, contranj 
to fact, that the other Petitioner who was 
the judgment-debtor had paid off the 
decretal amount to the decree-holder 
through him, her Ammuktear. 

Held —That the petition in question filed 
before the Subordinate Judge was not a 
Certificate within the purviewof secs. 197 
and 198, 1. P. C., neither of the require¬ 
ments of a “ certificate ” within the mean¬ 
ing of the sections being satisfied in the 
case. 

That there is no provision of law which 
requires a decree-holder or his agent to give 
or sign a certificate of payment or adjust¬ 
ment, nor is there any provision of law 
(>) 17 C. W, E. 9Ai (1918). 


which makes the statement of the decree- 
holder or his agent as to payment or satis¬ 
faction admissible in evidence as such certi¬ 
ficate, that is without further proof. 

Thai the word “certificate” may be used 
ns synonymous with certification but that 
is clearly not its meaning in secs. 197 and 
198, I. P. G. 

These Rules were issued on the 24th and 
‘list flanuarv 1910 respectively against an 
oj-der of Syed T/.liar Hussain, Deputy 
Magistriile of Mozafferpur, dated the 
\oveniher 1915, convi^ing P<‘titionerft 
under secs. 197 and lEA and si'cs, 197/UK) 
.and 198/109, T. P. resjHH'tively and 
■sentencing eacli to one year’s rigorous im 
prisoTunent under <*ach of the sections, the 
sentences to run corwurrently, w’Aich order 
was on a|>pcal affirmed by Mr. R. Shcej)- 
shanks. Sessions .1 udge of Mozafferpur, on 
the 17tli .laniiary 1910. 

The facts of the case will sulliciently a|>- 
|w*ar from llu* judgment. 

Mr. Jiti'kson and liabm Dasnrathi 
Snnynl, (’hnndra Srhnr llnnerjee and 
f>(’bendrn Xarain lihaftaeherjec bu- the 
l’<‘litioner in N<*. 95. 

Sir .S'. P. Sinha and liabus Sajani Konto 
Sinlia and Gopendra Nath Das for tlijc 
I’elitioner in No. 122. ^ 

liabus .ighorc Nath ('hatterjee and 
.1/m/ Krishna Roy for the OpfKwite Party, 

Mr. Sultan Ahmed for the (*rown. 

The .fUDOMENT OF THE COURT WaS US 
folhiws :— 

These two cases arise out of the same 
trial and may bo conveniently disposed of 
together. The Petitioners Ram Kumar 
Patlaik and Mahabir Thakur were con¬ 
victed under secs. 197 and 19R and sees. 
197/109 and 198/109 respectively and sen¬ 
tenced each to one year's rigorous im¬ 
prisonment under each section, the sen¬ 
tences to mn concurrently. The finding. 
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Content*. 

*OTm. 

KntTOHiAi. Notch— yHsctby, Cotenant in 

“ ARTIOI.KH— restraint of ^ra</f--/V.«- 

" (Jiiii Mtiiiicli>alitie« or tipUs to aicertain how far 

> V other ftitbhc Coi*|K»rj4- it is reasonahte anU pre~ 

tlonc uiH 0 r ce diH judiiattothe inttreU of 

Uiiotim in byo* (hr public dUeussed xcviil 

lawH xvlv^l 

111 what liuda oooujaiicy (K Bench.) 

right may be avi|UiKd Bcvl * 

NOTXS ur UAHtttt WyuftUuluy «. Macartnoy, 

Bnolihb Cahm— McKhoy, A Cu , Ltd. 

(llu lae u( Loi da. ) l*ropcr utr of et idrncr of 

Huiliort MoitU <Lbi.i e. experts in hand writiAy,. e 

NlPORrO (Am IndAx). 

"" j" 

The Advocate‘General of Bengal.. 

The lldii'ble .Mr. Kemiok, iftiroil from his 
oHicc on the Mh of March lust. ■ But >o fur as ue 
are awate he did nftl make over chaig.^ ii any 
‘ .succt‘S>-or in lus office. Tlie .olliee n luaioed 
vacant uj> to tlie end of last week. The eonse- 
I (juences of lias might be .serious to tlie public 
and e\en to individiiuls in the Presidency of ’ 
Bengal. Suits relating to public trusts, charit- 
ab'e or leligious, which under s c. ‘.)*2 of the 
Civil jV(*eedure Code, have got to l)e instituted 
with U»e previous consent ol the .\dvo.ate- 
(Jeiteral in writing, may eoneoixoahly have got 
harred oxving to that oOice haxing remaine<l 
xacant fi»r the last ten days. Suits fur abatenieni 
of at»y public ntii.sanee. could not. if nec'ssarx. 
be inslitutod or any injunction (jr tdliei' urgent 
relief obtained in resjM'ct of siu-h nuisiinces under 
•“cc. 5J1 of the said C<Mle, for the same reason. 
'J'hen .again occasion might have arisen 
during the sitting td the last Calentta 
Court of Bei-sions for the .\d\<K-ate-(«eiieru! to 
enter a nolle prosequi under sec. 883 of tin; 
(h'iiuinal Procednro Covle when fhero was Jto 
Advocatedienerul in the Presidency to exercise 
this prerogative of the Crown in respect of 
accused |[)er 80 ]is. 

- r 

The G(;|verntitent of Itidia and the Gov- 
nient of Beiigat. were both aware at least 


.SIX months before that the Advocate-General 
would retire in March as six months’ 
previous notice had been gixeu to him terminat- 
jug his term of office. It seems certainly re- 
jjiarkahlc tliat the Kxocutix'c Government of 
the country should nex'er during this long ])eriod 
have conlemplaled the contingency of serious 
legal consetjuencos resulting to the public and 
pnxute j)cr.sons in the event of the office remain¬ 
ing vacant even lor a single day. It is because 
of the |»ro\isions of the Cixil and Criminal law 
to whielj x\e have referred that it has never been 
(lie jitv.e'iiee to allow the AdviKiate-General to 
leave the country even during holidays and vaca¬ 
tion-.. So we ar.' all the more sur|)rised at what 
app.'ais to he a>i oveisight, on the part of the 
Gov<‘nnnent. of very well-known ju’ovisions of 
the l.ixv. The new Government of India Act, 
B)15 <5 and (» Geo. V, Ch. 6U sec. Ill confers 
the same jK)\vers on the .\dxoeafe-General in 
respect of initiation of proceedings on bc'half 
of Bis >rajesty as an' jiosses^ed by Bis Majesty’s 
.\t(orney-Gen.>ral in Knglaml. 'I'lie vacancy in 
tlie olfice might prtoe bir this rea.son as well 
a .sonrec of tanharra.ssmenl to the Goveninient 
as to jirivate individuals. 

\Vc surmi.so that the delay in the appointuienfe 
is due very nicely to the (ioxiTiiment of India not 
iiavihg as yet arrivrxf at any definite decision as 
io w bethel- the Adxocate-CJeneral of Ih'ngal is 
to continue to he the legal adviser to the Gox'- 
erument of India as he ha.s been for nvore than a 
eentury or he is to he the legal adviser to the 
T*rcsidency Government alone as in Madras and 
Bomh.iy. AVe think six months’ tune was long 
(Mioiigh for the Local and the Sufareme Govern¬ 
ments to have come to a definite decision 
in the matter. But the office of the Advocate- 
Genera! not being in the gift of the Gov¬ 
ernment of India, the previous sanction of 
flic Secretary of StUte has to be obtained in^ 
making any changfi in the status or emola-' 
meiits of the t^ffice glid that we aj^ehend may 
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be the reason of the delay. But bEtt 'rDany 
previous occasions ofliciating ap|)ointmentB had 
been made and a'thougli we are of opinion that 
there was euflicient time for making the per¬ 
manent ap(x)intment on (he vacation of the 
office by the last incumbent, yet, at any rate, 
nothing stood in the way of the authorit’cs 
making an officiating appointment, so as to jire- 
vent a vacaricy occurring in such an important 
office for fven a single day. 

Society of Comparative Legislation. 

The last January issue of the Journal of the 
Society of Comparative Legislation contains as 
usual a large aznount of instructive and useful 
information about laws and legislation not. 
only of the different parts of the British 
Empire, but also of the United States and 
the continent of Europe. The present issue 
may be said to murk the coming of age of tlic 
Society as it is now twenty-one years since 
the Society was ushered itito existence. 
There is no question that “ to-day,, when 
the bonds of our vast Emjdre are being 
drawn closer, the apjieal for such a record of 
legislation is even stronger.” ” In the 
mechanism of modern States the capital fiwt, 
according to Sir Henry Maine, is the energy of 
the legislatures. In the British Empire ah)ne 
there are no fewer than sixty legislatures. In 
the United States there is almost an equal 
number. Each of these is working out its own 
problems in its own way—probhuus differential- 
ed by local conditions, but often identical on 
principle.” We are glad to learn that Iho 
Sotdety has now secured the support not only 
of the Donnnions and the Crown Colonies hid 
also of the Foreign Office, the Colonial Offic(' 
and the Board of Trade and wc exjiect of the 
India Office as well. No doubt the ideals of 
the Society yet remain to be realized blit no 
feel that the Society has made a fair progress 
in the right direetion. The laws and legis¬ 
lation may vary according to lot^al conditions 
but they should all bp based on one immutable 
principle equity, justice and^ fair-play which 
alone fornilbe strongest bond of union between 
the different parts of the vast British Empire. 

CAN MUNK’lPAIilTTER OR OTHER 

pubijTc corpor.\tions make 

RAl^E-DISTINCTION IN 
THEIR BYE-LAWS. 

The Journal of the Society of Compara- 
tive Legislation publisbes in, the said issue 
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amongst the noted decisions of the Empire 
a summary of a decision of the Transvaal 
Division of the Supreme Court of South 
Africa which declared that a bye*luw fram¬ 
ed under powers given to a Municiiial Council 
for the ” working ” of tramways for ‘‘ public 
use" did not justify any regulation which 
made any distinction in the use of the oar by 
Europeans, Natives and Asiatics. The deci¬ 
sion and the notes thereon have reviewed the 
(piestion with a breadth of view which ne are 
sure will lead to a better understanding between 
the different races of the Empire than the 
empty platitudes of politicians and statesmen. 
We publish the note in extenso and the very 
pointed judicial pronouncement at its- concln- 
sit)n which answers the question without 
reserve. ^ 

“An interesting qRcsion regarding the powers 
of municipalities to introduce into their by-laws 
discriminations between white and coloured 
persons was decided by the Transvaal Division 
0 !^ the Supreme Court in Williff.ms and Aden- 
dorff V. Johannesburg Municipality, fl91f)] T. 
I* J). 106. 

Tu the Transvaal Ordinance No. 2 (private) 
of 1906, “to consolidate iind amend certain 
laws relating to the Municipality of Johan¬ 
nesburg,” it was provided in sec. 31 that ‘‘ the 
sole and exclusive right was thereby given to 
(he Council to establish, maintain, and work 
elictric or mechanically worked tramways for 
public use within the municipality,” while 
sec. II, siil'-sfc. fi.5, gave them power to make 
by-laws or regulalions for licensing and regulat¬ 
ing locomotives, tramcars, omnibuses, and, all 
priv.jle vehicles. *This statute, except certain 
sedions ^including sec. 31, but not sec. 41, 
sub-sec. 65), was repealed by the Local Gov¬ 
ernment Ordinance, No. 9 of 1912, sec. 176 
(if which enables by-laws to be made for regu- 
laling the use of tramways and (inter alia) for 
” af)pointing serrate tramcars for the use of 
white persons ann of natives or Asiatics or other 
cojpured persons respectively and restricting 
the use of such cars to such persons and 
prohibiting the use of any tramcars by persons 
who are not respectably dressed or well con¬ 
ducted.” Sec. 184 provides that “by-laws 
and regulations made in respect of the area 
f.i jurisdiction of any local authority under any 
law repealed by this Ordinance shall from 
the commencement of the Ordinance be of the 
same force, and effect, within such area, as if 
they bad been made under this Ordinance,” 

94 
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The by-laws made by the Council in virtue 
of their powers under the Ordinance of 1906 
give the conductors of tramcars a general 
power to exclude dirty and offensive persons. 
By-law 33 provides that “ the Council may at 
its discretion set apart and license any carriage 
or portion of a carriage for the use of passengers 
of Eurojrean race only, and may further set 
apart and license any carriage or portion of a 
carriage for the use either of passengers of 
Asiatic race or of coloured passengers only, or 
for the exclusive use of both coloured persons 
and persons of Asiatic race,” and makes it an 
olTcnce to enter or travel upon or attempt to 
enter or travel upon ‘‘ any carriage or portion 
of a carriage set ajiart and lici'iised by the 
(’ouncil for a class of passei^ers to v\hich he 
does not belong, excejit persons holding 
special permits and domestic and personal si'r- 
vants travelling with their master, provided 
always that nothing in the by-law shall be 
deemed to releaseAhe ('‘Oimcil of any obligation 
that may attach to it to provide reasonable ac¬ 
commodation for every <‘la8H of jaissenger.” 

The rules for conductors framed iitifler the 
puthority of the Counpil forbid conductors to 
allow coloured persons (except domestic ser- 
vants subject to certain conditions) to travel 
on- ordinary service cars, 
lib On Sunday, February 8, 1914, the Ajipel- 
mnts, who are Cape coloured men, hoarded a 
tramcar of the Johannesburg municipality 
which -was an ordinary service car. Tlic-y ten¬ 
dered the legal fare to the conductor, who 
refused to accejit the same antk ordered them 
to leave the oar. TJiey refused,* but were almost 
immediately thereafter ordere'd to leave by an 
inspector, who informed them that, being 
coloured i)eraons, they had no right to travel on 
the tramcar with white persons. They were 
then put off the tranu’ar. 

The tvim coloured men then applied to the* 
Witwatersrand local (’r)urt for .m interdict 
i-estraining the .Tohannesbiirg municipality or 
ils servants from refusing to allow the above- 
named applicants to travel on any of ifea jbrain- 
cars from place to place within the municipality 
c(f dohannesburg. The application was refused 
on the ground that sec. 176 of the Local Govern¬ 
ment Ordinance was not ultra vires the Coun¬ 
cil and that it specially cemferred the power upon 
the municipality to make the by-laws they have, 
and that the by-laws empovrered the muni^- 
pa'itv to do what^ daim«^the right to do. 

On appeal to the Tyansvaal Provincial Court 
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(do Villiers J. P., Bristowe and Curlewi-s, JJ.) 
this decision was reversed. In the first place, 
if was held that the validity of the by-laws 
which were made in February 1906 had to be 
tested according to the provisions of the Johan¬ 
nesburg Municipal Ordinance, 1900, under 
which they were made and jmhlislK'd; Germis- 
•ton Municijuilitij v. Hand Cold Stormje Co., 
Lid., J913, T. P. 1). 530. In the second 
place, it was held that though sees. 31 and 41 
of the 190(5 Ordinance gave the Miuricipality 
])o\\er to make by-laws and regulations for re¬ 
gulating the working of tramways and tram- 
cars, and impliedly power to make regidations 
U" to the manner in which tramways ami tram- 
cars may be used by members of the ))iiblic, 
such di(i not include authority to the Council 
to differcjitial<' between classes of the. com¬ 
munity oi' to discriminate between the European 
(white) section and the coloured itnd native 
sections of the community as to the tramcars 
or carriages or portions thereof which may be 
used by one or other section, as long as such 
use is made of them as is proper and in accord¬ 
ance with the nurfKJses of the service. The 
tramways authorised arc to he ” for public 
use.” A tramway service for white persona 
only would hardly he one ” for public use.” 

Sec. 176 of (irdinance 9 of 1912 does not 
contemplate exclusion of coloured persons, but 
segregation. Such provisions could hardly he 
considered to come within the scope of sec. 85 
of the South Africa Act. That section gives 
the Provincial Councils power to legislale ” in 
re’ation to matters coming within the follow¬ 
ing classes of sTibjects—that is to say (niter 
(ilia) municipal institutions.” Buder th-it 
power they can create bodies for the manage- 
nu'nt of nmnieipal affairs, and can endow them 
with all ()owers necessary to the disc'harge if 
the functions of local adwinislrnihn , but it 
does not enable them to vest in the. local 
authority extraneous ()r fancy powers which 
form no part t»f a municipality f/ua municipality. 
‘‘The test seems to be” (as llistowe, 
J., ynits it, (pioting Attorney-Gemral. for 
Ontario v. itUnney-General for the Domi¬ 
nion), [1896] A. 348, “not so inuch whaf 
IKiwe.is are in fact given to municipalities, as 
w'hat powers are requisite for the purposes of 
Local Government,’* 

The decision reminds one of the legislgtipn 
in the United States of America, where in 
most States itj^^l^teep diptmetly laid dowm that 
no citizen ^ by reason of race, 
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colour, or previous condition of servitude, bo 
excepted or excluded from the full and equal 
enjoyiiUMit of the accommodation of inns, 
hotels, restaurants, commoji carriers, or con¬ 
veyances. So the conslitntion provides spcci- 
licially that the riKhtotall citizens to travel upon 
all public conveyaticoa shall not be infrin;>ed. 
Slimsori, Amcricun Slaltilc L'lU' 
sec. (i.Uot, a]id the Ldu: o/ the I'cdiral (iitd 
Slate (’tnifililulunis oj thr L\ S. on pp. 

Why should ii be othcj wise'i* .As Bristowe, 
,7. remarks: ‘ ]Sor does Iheie .seem any s| ecial 
M'ason why iiersf)n.s wlio dwelt on the eastern 
slopes of the I'ral ,Mountains slujiild be deiiii'd 
a privilege uhich uouM b(“ accorded to the in- 
hubitjints of the westero slopes.’ 

W. ll. B. 


IN WIJAT L.\NJ)S (X’CI P.VN'CV 
UT('.1\T N\AY V.V'. XCgVlUb’A)? 

In this article \ propose to consider the ques¬ 
tion—with restiect to what classes of laiuB the 
right of (K'cupancy may be atnpiired. 

I.\ w'hat land's RKitrr M\^ uk vccp iuFO. -- 
Jrinds must be held for agriculliiral or lioiti- 
cultural purposes, otheiwise no right of occii- 
jiany can be acquired. As pointed out l>v 
Bhear .1. in a case arising under Act X of 
lKi59 :—“ The. occupation intend’d to be pro¬ 
tected und('r this section (sec. (') of that .\ct'> 
is occupation of liind considered as the siiliject 
of agricultural or liorticultunil rultivition and 
used for tiu* pnrpo.ses incidentiil therj'to, such 
as the site of the homestead, the. raiyat'.s or 
moli's duelling hou.s(' iind so on. T do not 
think that it includes oeciquition the main 
ohjeel of which is the dwelling hou.se itself, 
and where, the cnltivation of the soil, if any 
there he, is entirely sid>ordinate to Ih.al,” 
Kulee V. Jnnki, 8 W. R. -J.W. And it Ins 
h:‘en held in all (he later ea.ses that lh'*ro can 
b'^ no right of occupancy in land used main'y 
for any hut figricnlturai or horlicidtnral piir- 
]M>ses. *S\rada Tharan Afitra’s Jjdinl Ldirs of 
Heiif/iil, fM-A-IMr). 

Aunicfi.Ti Hvi..- The l('rni “ .ngrictilinre ” 
is of wider import than the term “ cidtivation.” 
Tt is point<>d oid in the Oxford Dictionary lint 
agricultural means the science or art of 
cultivating the soil including the allied pur¬ 
suits of gathering in the erops and rearing live 
stork, tillage, Inishandry, farming fin the 
wide.st sense): “ ru’tivation ” on , the other 
hand, is defined as meftiiing the tilling of land, 


tillage, husbandry. It is obvious, therefore, 
that ‘’agriculture” has a mtich wider import 
than ” cidtivation.” Consequently, u purpose 
may he coiineeted with agriculture but not 
necessarily ancillary to cultivation. 

HoitTici liTUHAL.—Ilorticultuie means the 
cultivation of a garden or tin* science of culti- 
wating or managing garden, inc'uding growing 
flowers, fruits and vegetables. Ued<i\ici v. 
Kttmnlniuiiid, 17 ('. h. J. 411. W'here land has 
bi'cn 1(4 Old for horticultural purfioscs, and the 
lessee h(4d the land for the statutory period as 
an orchard, he acquired an occupancy right thcie- 
in under the* old law, IVid, also (Aioirdlirij \. 
(lour, '1 W. 11. (.\ct X) 10, Kulec v«i Jaiiki, 8 
W. It. ‘JoO, Horn/ v. Niirsiiirf, ‘21 Cal. lift); 
Vuirao V. Mfilinnicd^ i ('. W.' X. Tfi ; -27 (’al. 
•lOo: and the present Act does not seem to have 
leade any variation in tlii.^ rub*, especially as 
ibere is nolliing in its definition of raival which 
pxeUides a pi'rson who has takmi land for hnrti- 
cu'tuval jiurposes. When- ajenant of land has 
the right to bring it under cidtivation he shall 
It' deemed to liav: aeipiired (lie right to hold it 
for the pm pose of cultivation, notwithstanding- 
tliat he uses it for the purpose of gathering the 
pr.duee of it. Act Vllf of 1885, .‘15. (•!) Ex¬ 
planation. But if the lea.se was for tlie purpose 
o! gathering fruits from the trees or the land, 
it can not he aflinned that the Tease w’as forf 
Itortk-iiltmal |imposes, Ifeddyef v. KamaJavaiKi^ 
17 r. I/. .T. .117. 

Bvsxr on lloMKsTFVi).—No right of oocn- 
jtatiey can he acquired in land used for build¬ 
ing ]iiirpnses, JJnkhfil v. Diiiouiai/i, Ifl Cal. 

Ibil if a picci' of land was used hy the culti¬ 
vator foi' his own habitation and it is jiart of 
his cntiri' agricultural holding, he- could ac¬ 
quire '1 right of occupancy in it with the rest 
of the land in the liolding. Pufiose v. Jiaino, ^'2 
W. TI. tiOI : Mohesli v. BisTmunih, 24 W. R. 
102. Rut if fcjic homestead land did not form 
part of an agricultural holding, he had no right 
of (KTiipiiicy as the rent law did not apply. A 
tenant, who is not a raiyat in respect of a iiiece 
of hnstii or honu'stcad land Imt is so in respect 
o’’ the agricultural land which he holds in the 
village, and thi' homestead land is he’d " other¬ 
wise than ns part of Ihn tenant’s holding as .a 
raivat,” lie must he regarded, in the absence of 
anv allegation of lotnil. custom or usage, as 
holding the honie-stend land in accordance with 
tl)^ provisions of the Bengal Tenancy Act ap- 
plicnh’e to land held by a raivat; such a tenant 
has, under sec. 21 of the Act, a right of occn- 

9C 
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l)ancy iu the piece of homestead or baslu land 
as well as in the agricultural land in the village 
of which he is a settled raiyat, Golani v. Abdtfol, 
1‘1 C. Jj. .1. "225 : Harihar v. Dimt, 

] ’ (’. Ij. .1. 1715. The provisions of Ihe Jiengal 
'renaiicy Act are applicable also to (he home- 
sleud of a person who is a raiyat, although ho 
is not a raiyat of the village* in which the lioine- 
stead land is situated, and is not a laiyat of the 
same landlord as the landlord of tlie hoinc- 
slead land, or in other words, although he does 
not hold his homestead imder the same land¬ 
lord under whom he holds his holding and al¬ 
though his holding may he in a different village 
frojii (hat in winch his homestead is situate. 
fhirihar v. I>iiiti, M ('. li. .1. 170, fg. A’r/pa 
\'. SciUt, I C.'\i. .1. W22 : 10 W. N. Oil ; 
]‘r(ii<tii V. IliuftOiNar, 0* ('. VV. N. IU5; 
dohUH V. Abdul, l.’l (,'. I;. .)., 2,0. Hut 

see Ktildip v. Cliiialiir, d ('. h. ,1. ’JHo. 
'rims provided a tenant is a raijat, la* may 
ac()uire a rigid of v.cciijvancy in his l.oine- 
st.ead land whether it he held as part of his 
agriculluial holding or not, unless theie he a 
local custom or u.-sage to tin* contrary, Itahhid 
V Dinn, It) Cal. (j.W, and this is so whc'ther lie 
is a raiypt of the*same village in which (he 
homestead is situate or not, and whether lu* is 
a raiyat of the same landlord of the hom.'*s(e.id 
land or not. Ihmi v. Sashi, *20 C. W. N. 
.'550: 2-2 C. L. .T. 210. But where the 
holding of a raiyat consists partly of agri¬ 
cultural and partly of homestead land and 
lie let out (he homestead portion of his 
holding, although that portion is not agri¬ 
cultural, the incidi'nts of the*suh-leasc would he 
governed hy thr* jirovisions of the Bengal Ten¬ 
ancy Act having ri'gard to the nature of the 
original tenancy of the raiyat and not hy the 
Tian.sfer of Broperty Aid. 'Hie suh-lessee is, 
therefore, an under-raiyat under the Bengal 
Tenancy Act, and, if he hu'ds land as a settled 
raiyat not under (he same landlord hut under 
a diffei'cnt landlord and in a different village 
contiguous to his homestead, he aeipiires a 
right of occupancy in the homestead under the 
provisions of sees. ‘20 and 182. Bengal Tenancy 
Act. though lie lia.s only the interest of an im- 
dcr-i'aivat with respect to it. Bor the provi¬ 
sions of the Aet applicable to land held by a 
taiyat shall regulate the incidents of the ton. 
finev of the homestead. .Krifilnta v, Jadu, 21 
(!. L. J. 275 : s. o. 10 C. W. N. 014. This 
seems to he anoma'ous. Homextead hero denotes 
land which is actually used by the raiyat for 
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residential jmrposes and it is not sufficient tliat 
iis character is such as would justify its use as 
homesti'ud, Ditiu v. 8ashi, 22 (’. L. J. 219 ; s. c. 
20 C. W. N .550. 

,\RHAT, Shop, (Jhat, Bazar. —Similarly, no 
right of oeeupaney can be acquired in land used 
fi/r Ailidis, Gh(it.<t, Huzars, Indigo factories or 
maiuif.ictories, Karadu t'haran iMitra’s Land 
Laws of Hent/al, dlO. At the same tjjpie the ori¬ 
ginal purpose of the tenancy should be kept in 
vi('W. And although a raiyat, who had taken a 
lease of land for cultivating jiurposes, might 
afterwards convert it into a site for a shop and 
veci'ive the profits from thi* shopkeepers, ho 
might yet acipiire a right of occupancy therein 
under tlu* old law, Khajuruintissa v. A limed, 
11 \V. H. BH; Mohar v. /him, 21 W. B. 400, 
us hi* can do under the pvi'sent. 

.UliKAH, Tanks wd 1*'isiikry.— (Iccupancy 
right cannot he acquired in jalhars or fishery or 
(auks, wlien they are not appurienanl to land 
acquired or held for cultivation, IVooma v. 
Gopiil, 2 W. K. (A<*l .\) ID; Siboo v. Gopal, ID 
\y. H. 200; Nidbi v. Ham, 20 (’. W. B. 311 ; 
Gtm V. \V. N. 1D2; Mahananda v. 

Mnnijahi, 3t Cal. D37 : s. c. B W. N. B04. 
But where laud was let for cultivation and there 
was a tank on it, the water of the tank being 
used for dome.stic purposes or for irrigation or 
steeping of jute, or similar other crops, the tank 
would go with the land as part of the agricul¬ 
tural holding and if there was a right of occu¬ 
pancy in the land there would he a right of 
oecup.inev in tlie lank as appiiitenant to the 
land, hut where the tank was the principal 
siihjeel of the lease, and only so much of the 
land passed with (he ('mk as was nceessm’y for 
it, namely for the hanks, there could not he 
any right of («*eupanc> in it \ Ibid, and Sham v. 
Court, 23 li. 432: Jiignobaudhu v. Pro- 
motho, I. h. Ti. I ( al. 7(57: BoUyc v. Akram, 

1. L. li. 4 Cal. DhJ I as a- tank used only for 
the rearing and pn'si'i valion of fish, w’hen it is 
not a part of the ■igrieu'lural holding. Act VITI 
of IBho. *s;>c. ID3. The test to be applied is 
whether the grant is subsidiary to agricultural 
jiiir.-snits, or it is merely for the pur|>ose of 
ivaring an I eafehing fish, Hedayet v. Kamala- 
naiid. ir, C. h. .T. 411 ; s. c. 14 0. W. N. 372. 

pAsri Rn fcVNiv.—The right may be acquired 
in pasture land, Fitz Palrich v. Wallace, 11 W. 
B. 231. But it is necessary to prove that 
grazing was in relation to cultivation, which is^ 
Bie primary purpose, for which a raiyat acquires 
the right to hold land. If; as a maitter of fact, 

&7 
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^ihe grazing was in relation to agriculture attd 
if, immediati'ly or shortly after tlie lease had 
been granted, the tenant grazed cattle on the 
land us subsidiary to agricultural puisuits, the 
inference would legitimately follow that the 
lease was lor agricullural putj)a80S and was 
granted for the purj>ose subordinate to that of 
cultivation. Jl' that is established, the teniint 
may very ^ell claim b> have ac(|uired the status 
of an occupancv laivat, llcdatfct v. KamaUt- 
nand, 10 C. L. J. 411 : s. c. 11 C. W. N. y7>. 
But a tenant cannot acquite fright of occupancy 
merely by the usi> of the ^*sture laud of his 
landlord if he docs not jtay rent for the same, 
though he may ac<piire a right in the nature of 
an easement, Sar.ula C'haran Mitra's Land Laws 
of Bengal, p, 318. 

L,\Nn TAKIW TO AND STOKB CBOPS.-- 

Tbe gathering and storage of crops rtiised by a 
raiyat is clearly a juirposo tiuxiliary to cultivation 
and when land has been let out for a purpose 
like this the itrovisions of the Bengal Tenancy 
Act apply and the lessee becomes a raiyat in 
respect thereof. 1 >» such a casi' right of occu- 
jtanev can be actpiired in such land, Dina v. 
Sasht, 22 C. L. J. 219. 

Utbandi Land. —In case of uibandi tenure, 
by which the raiyat holds a certain area of land, 
but for which he pays rent according to tha 
quantity of the land which year by year he culti¬ 
vates, the rent varying according to the cultivat¬ 
ed area, under the Acts (d‘ 18.59 iind 18G9 if the 
raiyat paid rent for the period he could cidlivate, 
and did not pay when he could not cidtivate, or 
paid only for as much land as he could cultivat e 
in any year, the holding and cultivation for 
more %han twelve years, though discontinuous, 
gave him a right of (xjcnpancy, Dwarha v. 
Naboo, 14 W. R. 103 : See also Premananda v, 
Surendra, 20 W. R. 320. The Bengal Tenancy 
Act has made material alteration of the law upon 
this point. In this respect utbandi land is 
dealt with it) the Act differently from ordiriary 
raiyati land in which by sec*. 21 a settled raiyat 
has a right of occn|)aney, no rtiatter how' short 
a time he has held it. Sec. 180 of the Bengal 
Tenancy Act prohibits the acquisition of an 
occiqiancy right in land oidinarilv let under the 
cu'-tom of utbandi until that particii’nr land has 
been held for twelve vears continuously, Bent 
V. Hhuhan. T. Tj. B. 17 Cal. 392. A right of 
’ ^^occupancy theredor? cannot be gained in a piece 
of land held.on the utbandi system, if the pos- 
se-t-sinn of the land has not bs'cn continuous, 
though it may have (‘(unmeuced more than 


twelve years j>reviously. Sec. 19 of the Act, 
however, makes an exception in favour of the 
light acquired befoie the commencement of the 
.'\ct, by oiKTJtion of any enactment, custom or 
otherwise. 

CiiAU on Diara LANi).~In the case of char 
(w hich means an alluvial land formed in a river 
or which accreted to its bank) and diara (which 
mi'iius an island formed in the bed of a river), 
I Wilson's Clossarij] lands which ar,^ always 
under risk of being diluviated, and somc- 
tiuK's )mcultmal)lc. the law has provided that 
ih(( mere fact of owupation of such lauds as a 
raiyat by a settled raiyat is not sufficient to 
create any right of oceiijiancy in them.. They 
must also be held “for twelve continuous years” 
before the right can airrue. ('htr or diara 
land may, however, 41 due course of time be so 
permanent jji eliaraeh'r that the Collector uf 
the 1 )istrict may decdure that they have ceased to 
be char or diirn lands and then a taiyat may 
acquii-e the right of occupancy in them in the 
same way as in any other lanJ, .\et VTII of 
1885, see. 180. But he has the same right in 
any land which had accreted to his jote as he 
has in his original holding: and when a raiyat 
has occupancy right in a joft', he is entitled to 
hold such accreted lands as an increment to 
that jotc, (jourhari v. Bhola, T. Jj. B. 21 Cal. 
2.33 ; Clobindinnni v. Dinobandhu, 15 W. R. 87; 
Allintoollah v. Shalhboolla, 1.5 W. B. 149j 
Bhag.ibat v. Doorgbijoy, 10 \Y. B. 95; 8 B. L. 
B. 73; Finlay v. Copce, 24 W. R. 40i not 
fo'low’ed. 

Radii.xromon Mooker.iuk, M.A., B.L.. 

4totc0 of (ZTaots. 

ENQLiaH L4.W COURTS. 
llorSE op LORDS.—Before Lords Atkin¬ 
son, Sn.\w, Parkku and SriUNRU. Herbert 
Morris iIAd.) v. Sajrlby. 8 th February 1916. 

Covenant in rcslramt of trade—Principles to 
ttsecriant hnw fa> il is reasonable and prejudicial 
to Ihe interest of the puhlie diseussed. 

This appeal I'aised the (jucstion of the validity 
of a covenant in restraint of trade exacted by a 
master from a servant. 

The Respondent , who was employed by the 
Ai>|)ellant, executed aii agreement in favour of 
his employer, which provided among other 
things as follows ;— 

That he (i.e., the Respondent) w’ould npt at 
any time during a priod of seven years from 
the (late of his ceasing to be employed by the 
company, wlmther under this agreement or 
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otherwise howsoever, either in the United 
Kingdom of (Jreat Britain or (nic) Ireland, carry 
on, either as ])rincipal, agent, servant, or other¬ 
wise, alone or jointly, or m connexion with any 
other person,'firm, or company, or be concern¬ 
ed or assist, directly or indirectly, whether lor 
reward or otherwise, in the sale or manufacture 
of pulley-blocks, band overhead runways, elec¬ 
tric overhead runways, hand overhead travell¬ 
ing cranes, or any part thereof, or be concerned 
or assist as aforesaid in any business connected 
with such sale or manufacture. 

The Kespondent left the Appellants and 
t'ntored the service of a firm who vverc the prin- 
< ipal competitors of the Apfiellauts. The Af)- 
[K'llanls •tht'i'eupon sued for an itjjunction 
against the Itesirandent. - 

Sargant, -L, held that tnthgngh the restriction 
imposed by the covenant was not nnreasonabh' 
from the Appellant’s point of view, as it was 
reasonably necessary for the protection of their 
business, the covenant ought not to be enforced 
against the. llcsj<ondcnt, because that would 
deprive the’ 1-tespondent and the public of the 
benefit of the skill and experience of the lle,s- 
])ondent’s mental equipment. 

That view was al%med on appeal and tlu 
Appellanl’8»claim was disnussed. The House- 
dismissed the appeal. Lord Atkinson ip the 
course of his judgment observed as follows : — 
I It had been generally assumed that the law 
^n the validity of contracts in restraint of trade 
had been authoritatively determined by the 
decision of this House in the Nordcvfcit ca.sa 
fnSOd) A. .535] and that it was laid down 
in the clearest and most ha|)pily selected 
language, in the oft-quoted passage (at p. 0(55) 
of the judgment of Tvord Macnaghten, so that 
it was, he thought, no longer necessary to refer 
to the earlier authorities. 

It w'onld he observed that L(»’d Macnaghlcm 
used the plural “ parties concerned ” in the 
imrlier portion of tlu* passage*, meaning, a|)- 
pamntly, to include both the covenantor and 
covenantee, while in the latter portion of the 
passage he merely spoke of “ protection ” to 
the covenantee, which did not injure the public. 
But in the opening lines of the passage he 
had already said that the individual (here the 
covenantor), as well as tlie public, had an in¬ 
terest in |reedom of trading. 

In the case of the Leather ,Clofh Company 
V. Lor$(mt (L. B., 9 E.,;345), a case, no doubt, 
of the sale of the goodwill of a business, he 
found that Vice-Chancellor James also used the 


phrase “ not unreasonable for the- protection of 
the parties,” meaning both <'ovenautor and 
covenantee. That judgment differentiated the 
case of the sale of goodwill from the case ot 
master and servant or cnij)loyer and employee. 
The vendor in the former case, in the absence of 
some rcslrictive covejumt, would be entitled to 
set up in the same line of business he sold 
in com[)ctition with the purchaser, tnough he 
t;ould not solicit his own old customers. The 
possibility of such competition would necessarily 
depreciab* the value ol the goodwill. The 
covenani excluding it necessarily enhanced that 
value, and presumahly the price dcuuuuled and 
paid, and therefore all those restrictions on 
trading were permissible which were necessary 
at ojice to secure that the vendor should get 
the highest price for what he hud to sell and 
that the purchaser .should get all he had pfiid 
for. Bestrictions on freedom of trading were 
in both classes of case imposed, no doubt, with 
the common object of protecting proiierty. But 
tlu're the resemblance between them ended. 

In all eases such as the present one had to 
ask what w’ere the- interests of 11k*. employer 
that were to be protected, and again.st what was 
he entitled to have tlu'm protected. He was 
undoubtedly entitled to have his interest in his 
trade, secrets protected, sneh as secret proet s^e^ 
of manufacture which might be of vast value. 
That protection might he secured by rest rain¬ 
ing the employee from divulging these* secrets 
or ))utting them to his owm use. He was also 
entitled not to have his old customers by soli¬ 
citation or such other means enticed away from 
liim. Pint freedom fmm all competition per sc 
apart from both those thit»g.=i, howc'ver lucrative 
it might he to him. he was ))ot entitled (o be. 
protectc'd against. Tie must l)e prepan'd to 
encounter that cm u al the hands of a former 
employee. 

It \uis p(*rfecllv e'l'ar on (lie evidence that 
the danger again.'.! which the Appellants desir¬ 
ed to be protected was neither the enticing 
away of eiistwiuers lu-r the divulgence or use 
and enqilovinonl of any trade secret. It was, 
that the Bespondent would carry away and 
might put k) use in the establishment of their 
trade rivals, the sunerior skill and knowledge 
wliieh he had by his talent acquired in their 
works, i fiisi* the character of the output of their 
rivals, improve their tnethods, and thereby 
make them more formidable competitors in 
trade of the Appeljimts,, That, he thought, 
w as [ilain, and every; word, of the able and con- 
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vincitiif iudgiiieiit of l^ord Jufclicc Eanvell in 
LcHy V. Andrews [(JOUD) 1 Cli., 7G3-778J ap¬ 
plied to it. 

t)u the. whole, he was of epiiiion that the 
agreement, l)inding for seven >;ears, and apply¬ 
ing to the whole of tlie three kingdoms, was 
not reasonable in reference to llie ies|)ective in¬ 
terests of the j)arties eoiicermul, and was pie- 
jndieial to the interests of the jmblic. Jle ac¬ 
cordingly thought that the older apiaialed from 
was right and should be othrmed, and the 
a})i)eal should be dismissed v.ith costs. 

ijORD Shaw thought that ihe case was cover¬ 
ed by the authoritv of M'lxon v. I'ruvidnil 
Clolhiny Company [(1913) A. C., 7d4]. 11“ 

said that the claim against ^Ir. Saxelby’s set¬ 
ting uj) or assisting in any business which did 
the special engineering work in which he was 
trained was rested on the likelihood that his 
own abilities, skill, and knowledge' would be of 
advantage, to himself or oihers as competitors 
in manufacture and trade. So r<“sted, it was an 
audacious claim, whetlier regarded from the point 
of view of the parties or of the public. 1‘roni ihe 
point of view of tlu' .\pp(dlants it was a cliOin 
against competition per sc, a claim to cripple all 
rivals in trade by the denial to th(*ni ol a supply 
of all skilled lalioiir which bad had Ihe advan¬ 
tage of being ))erformed under the .\ppellan1s, 
and accordingly pro taiUo to compel them to 
seek for labour in a foreign market, l-’rom the 
point of Yi(‘W of tlio JJespoiuleiil it nncIs, justly 
intenireted, a claim to put him in such a bond¬ 
age in regard to his ow n 1 ibour that, if he sought 
to find employment or advancement c’sewheir, 
he must, for seven years (>1 his life, become an 

exile. . , ... 

hh’om the point of view ol the public one 

w'onld have thought that it was at least not m- 
eonsistent with the ])ublic interest to let know - 
ledge grow' from more to more.” And under 
modern conditions, both of society and of trade, 
it would appear to be in accord vvith the b"b u; 
inti'rest to open and not to shut the niaiKct:-. ol 
these, islands to the skilled labour and toe 
commerci'dl and industrial abilities of its inhabit¬ 
ants, to further and not to obstruct for the^'C 
]cs carrieres ojwertrs. 

Sir llobert. Fitilay, K. C., Messrs, Waller, 
K. 0. and Kerhj, K. 0., for the Appellants. 

Messrs. Uonier, K. C. and Sheldon for the 
Respondent. 

B. D. 


KING'S JiENCH DIVISION .—Before Mb. 
.JrsTiCJj; ScuLTToN. WynstanUy v. Macartney, 
Mcl'Uroy, d- do., Ltd., January Idth 19.16. 

Proper use of evidence of experts in hand¬ 
ier Hi ny. 

This was an action for damages for alleged 
wlungful dismissal. One of the (piestions in 
Ihe easo was whether a. certain sigiuituro was 
genuine. An expert in handwriting deposed 
that tlie signature was not genuine. 

]\lr. Justice Scrutton made the following Ob- 
scivations as to the use of experts in hunil- 
w riling : — 

■■ .\s to the signature itself, two hank clerks 
ill whose biink the eoinpany had an account, 
familiar with the D(*feruhint's signature, would 
hiive p;issc‘d it as genuine. One from another 
hank which had sjpeli an account would have 
(pieried it ami referred it to his superior officer. 
One (*\pei’t who hud cuiu])ared the two sigiui- 
Inres then disputed as s<“eu in ph()togra|)hs with 
two gcniiiiK' signatures also in photographs 
ciiinc to the eonelu.sion that the two former 
were forgeries iind tlu' two lalter were 
•iciiuine. 

Tie wiis not impressed with this (‘Xpert’s 
eviih'iiee. T’h(‘ use of experts in handwriting 
was in complicated doeiiinents to call the at¬ 
tention of (he tribunal to sniiill jieeuliarities 
wliicb it might otberw ise. overlook. In easo of 
one signature eoiupan'd with others, exce[^ 
in Ihe ease of hank clerks who freipiently sav* 
the writer's signatures in husiriess, there was 
little if anything that the expert could do 
which the trilnmal could not do for itsidf. On 
the signatures alone which lu; had carefully 
compared he would certainly not he able to 
find the signature to he a forgerv and he would 
on the whole, though with some hesitation, pi’o- 
noiuiee it to he genuine.” 

•Ifmrv. Jnslcip, K. 0., and C. Wertheimer for 
the Plaintiff. 

Messrs. Ojbbons, K. C., and J. .ishton Cross 
for the Defendants. 

B. D. 
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which for the present purpose we may 
assume to be correct, was that Ram 
Ktimar purporting to rejiresent tlic decree- 
holder in u certain suit signed .and filed a 
jietition in the Court of the Subordinate 
iTudge stating, contrary to tin* fact, that 
Afahabir Thakur, the judgment-debtor, had 
paid off the decretal amotint to the decree- 
holder through him, her Ammukte.ar. 
Mahabir Thakur was found to have ahettc'd 
Ram Kumar in so doing. 

The (|uestion on these Rules is whether 
the signed petition oj^Rain Knmar was a 
“certificate” within th^iairview of secs. 
lt)7 and Both the Courts below have 

held that it was, but we find ourselvi's un¬ 
able to agree with them. 'J’ho mistake 
appi'ars to Iuih# arisen from a care'e.ss read¬ 
ing of Or. XXr, r. ‘2, of the Civil I'rncediire 
Code and a niisapjireeiation of the mean¬ 
ing of the word “certify” tliere. used. 
The leip'ued tSesif?ous Judge says “certi¬ 
ficates of satisfaction are iT(|uir<*d to be 
given by Or. XXI, r. 2, C. R. (h, and it is 
certain that they are admissibh^ in evi¬ 
dence.” A perusal of the Rule shows 
that the word “ certificate ” finds no place 
there. The word “ Ci-riify ” means jtri- 
marily to assure, to voiudi, to make cer¬ 
tain. Every act of certifying does not 
necessarily result in a “ certificab*,” mean¬ 
ing thereby a signed document vouching a 
particular fact. The word “certificate” 
may, no doubt, be used as synonymous with 
“ certification ” (see SaadoolUih Shaikh v. 
halee Churn (1) but that is clearly not its 
meaning in secs. 197 and 198, i. C. 
The decree-holder is not bound to certify 
in writing a payment or adjustment of his 
decree. It may be done orally, cither by 
himself or any person who can pixiperly 
represent him. We know of no provision 
of law which requires him so to certify 
by “ issuing or signing a certificate.” 

(1) 13 W. B 868 (1869). 


Turning then to secs. 197 and 198 wdiat 
do we find? The certificate in respect of 
which a nian may be punished if it is false 
to his knowledge or belief, must be either— 
(1) one that is required by law to bo given 
or signed or (2) tliat relates to any fact ^f 
which such <*crtificate is by law admis¬ 
sible in (widciioc. due or other of these 
requirements must be fulfilled befoi’o a 
man can be dealt with under these sec¬ 
tions. Neither requirement has been 
fulfilled in this case. There is, as above 
.slated, no provision of law which requires 
a decn'c-holder or his agent to give or sign 
a certificate of payment or adjustment. 
Nor is there any provision of law w'hich 
makes the statement of the decree-holder 
or his agent as to payment or siitisf,action 
admissibh' in evidence as such a certificate, 
--that is without further proof. The state¬ 
ment may, no doubt, be ]irovcd against him 
but that is not what the section says. 
Varioiis instances are given in the 
text 1)0.)ks of the class of certificates 
contomplaled by these sections. We 
need not emiiiK'rato them here. They 
are no doubt for the. most part offi¬ 
cial, or quasi-otlicial certificates, certi¬ 
ficates to be given by officials or 
others, as pre.scrihed in various statiilos. 
There is liowover no particular limitation 
to the character of the eertilicate meant, 
except that which wo find in sec. 197 it¬ 
self. It must fulfil one of the require- 
menls tliere set out. If it does not, a man 
cannot ho punished under these sections in 
respect of it. • 

In this view of the matter, the convic¬ 
tions on t bo Petitioners cannot stand. We 
need not at jnesent express any opinion 
on the further question whether the act of 
Ram Kumar brings him within the mis¬ 
chief of some other section or sections of 
the Indian Penal Code; whether he has 
possibly committed some other offence. 

66 
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Nor need we consider whether or not 
iNhihabir '.riuikiir has abetted him in so 
doiii^f. Tlie Itules are made absolute, the 
eoiiviclions and sentences on the I’eti- 
iitiiiers are set aside. Their bail bonds 
wjll be discharged. 

S, C. j\l. Hule made absolute. 


CPBI77 OOUNOZL,] 

[Affbat. from Bengai..] 


Viscount Haldane. 
Lord Parmoor. 

Lord Wrenbury, 

Mr. Ameer Ali. 

1915, 

Heard, 24, 25, 26 and 
29, November. 

1916, 

Judgment, 31, .lanuary. 


^ Srimati Nritya- 
MONi Dassi and 
ors., Appellanis, 

V. 

Lakoan ('!hi'n- 
DF.B Sen (since 
deceased) and 
others. Respon¬ 
dents. 


Limit'Hion Aet{IX of lOOfi), tee. 1/f—Swl for re- 
eoverff of frosseetion hy jt' rt ovner—Other eo% 
owntre made Deftndantt, eetting up their own tide— 
Decree made in their faiotir by firet Courts eet atide. 
on appeal—Freeh euit-Suepeneion of limitation 
pending proeeontion of claim in previous suit — 
Power of Appeal Court to transfer Defendants to 
category of Plaintiffs—transaction, test. 


Where the sous (/> and d/) and (fraud- 
sons by a predeceased son (C) of a deceas¬ 
ed Hindu (Cl), being members of a joint 
Payabhoga Hindu farndy, teith a view to 
deceive the creditors of li and. M, in 1801, 
executed a document whereby they pur¬ 
ported to nchnowledge that G's widow S 
was the real owner of projperties which in 
fact they had inherited as G's heirs; and 
8 having begun to deal with the properties 
adversely to the real owners from Janu- 
aiy ("'.V branch of the family in 1806 
sued for a dee.loration of their own title and 
the title of M's representatives (whom 
they joined as Defendants) to shares in the 
properties, and the latter associated them¬ 
selves with Ihr Plaintiffs and asked for 
an adjtidieainm of their right to a one-third 
share and a disfjnet issue in respect of their 


claim was without objection raised and 
decided and the Court- made a decree on 
SOth :\pril 1008 in favour of both the 
I'lainiiffs and M's representatives; but on 
appeal the decree so far as it was in favour 
of the latter was set aside on ;liind Febru¬ 
ary 1004 on the ground that not being 
Plaintiffs they could not be giren any re -' 
lief in that suit, and M's representatives 
Ihereiipon on 14th November 1004 in.sti- 
luted a fresh suit for reeorrry of their 
share. 

Held thouffh li)nitation began to 

run arjainst them, from 1802, it remained 
in .su.spensc, whilst they were bona fide 
litigating their rights in the previous suit, 
and this suit teas therefore not time-barred. 

TiAKHAN CiirNDBR Hkn V. MoDiir Sudan 
Skn (1) affirmed. 

Thai in the previous .suit the Appeal 
Court should, in exercise^ of power possess¬ 
ed under the Ciril Procedure Code, have 
transferred M's representatives from the 
c'ltegory of Defendants to that of Plain¬ 
tiffs and maintained the decree passed in 
their favour hy the Original Court. 

In cases where it is asserted that an 
as.signmeni in the name of one person is 
really for the benefit of another, the real 
te.st i.s the source whence the consideration 
came. 

These are two consolidated appeals, 
numbered respectively 70 of 1911 and 6 
of 1912, fipm two judgments and decrce.s 
of the Higii Court at ('alcutta, In 70 of 
1911, that Court, on its Appellate Side, 
reversed a decree of a Single Judge of the 
Court, made in a suit brought by the Bes- 
jHindents, as l^laintitfs, against the Ap¬ 
pellants and others, as Df‘fendants, for a 
declaration of their title to, and for ijarti- 
tion of, certain property; for an account 

(1) 19 0. W. K. 3S6 : •. o I. L. R. SS C«i. 

909 (1907). 
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of mesne profits, and for other conse¬ 
quential relief. The Single Judge dis¬ 
missed the suit \<ith costs. The Appel¬ 
late Court decreed the (duim of the J^lain- 
tiffs with costs. 

The apjjeal, 70 of 1911 was filed in the 
ordinary course, and the main questions 
for determination in it were : (1) A ques¬ 
tion of limitation and (‘2) a question as to 
the right of the Plaintiffs to have the 
immovable property, mentioned and des- 
cribei^ in the plaint and proceedings as 
“ the scheduled juomises,” partitioned, on 
the grounds set fortlf in the i)luint. The 
names of the principa.! partit's to tlie suit 
apj,)ear in the pedigree given in their Lord- 
ships’ judgments. 

The circunq^tances out of which the ap- 
})eal arose were as follows :— 

Cjiuu Charan Sen, whose name ap¬ 
pears at the lu!ad of the ])edigree, died 
in 1872^ leaving ^ widow, and three sons 
named Baru'V jVfadhub Sen, Money 
Madhul) Sen and Chuni Lall Sen. The 
Respondents are the descendants of Money 
Madhuh Sen and the .\ppellants are the 
widow and tv\'o of the sons of Baney 
Madhuh Sen. Chuni Lall Son, the third 
son, di('d in November 1881. In 189(5 
some of his sons brought a suit to have 
their rights and interests ascertained and 
declared in the said scheduled preuiises, 
consisting of some eight houses in Cal¬ 
cutta, for jiossession of their shares in 
the ]>ro|)eity, and for other relief. The 
suit vvus virtually one of ejectment, as the 
properties had been for some years in the 
IJossession of the principal defendants in 
the suit. In that suit, numbered 882 of 
1896, the present Respondents were made 
Pefendants with others. They, however, 
supported the claim of the Plaintiffs, and 
also asked for a declaration that they, too, 
were entitled to a share;in the p.roi)erty 
in dispute. The suit was tried by^ Mr. 


Justice Henderson, sitting as a Single 
Judge of the High Court, and, on the 20th 
of April, 1903, he delivered his judgment 
and decree. He found that the eight 
scheduled ju’operties in suit never passed 
from tin; posst'ssion and ownership of t^e 
said Guru Charan Sen, during his lifetime; 
also, that a deed of declaration of the 30th 
June 1891, and a deed of trust of the 18th 
of January 1892, upon mIucIi the Defend¬ 
ants relied, were not real transactions and 
were inoperative to ]>ass any property. 
He therefore substaiitiallY decreed the 
claim of the Plaintiffs, and further 
declared that the ])reseut Respondents, 
who were some of the Defendants in tlie 
suit, were also entitled to a oiio-lhird 
share of the property. 

An appeal, numbered 29 of 1903, was 
then filed by the Defendants who really 
contested the suit, and that portion ofcthc 
decree of llie Single Judge, which gave 
the relief asked for by the present Res¬ 
pondents, was set aside on the 22nd of 
February 1904, on the ground, inter alia, 
that, us the suit was one for ejectment and 
not a partition suit, relief could not ba 
given, as between two eo-Defeudants. 

The Respondents thereafter inslitiiled 
the ju'esent suit and in their plain!, dated 
the 14th of November 1901, set out at great 
length t he facts upon which they bas'd their 
claim to u share in the property in dispute, 
the faets upon which they l»ase(l their 
claim to a share in the property in dispute, 
consisting of eight houses iu ( alcutta des¬ 
cribed as "the•Bi'lu'tluled preniisi’s. As 
the sons and grandsons of the said Money 
Madhid) Hen, they sued the representa¬ 
tives of the said Baney Madhuh Sen, and 
Chuni Ijall Sen, the brothers of the 
said Money Madhuh Sen, and his 
widow Miinjuri Dassi (the last-named 
bfeiiig made a Defendant os she refused to 
join as a oo-PlaintiS^in the suit) on. the 
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allegation that the property in diapute 
belonged to the said Onru Charan Sen, 
Iheir ancestor, who died intestate on the 
12th of November 1872, leaving him sur¬ 
viving his widow Surat Knmari Dassi, v\ho 
di^d on the 1st of November 1892, and 
three sons, the said Baney Aradhub Sen, 
Money Madhnb Sen, and (dmni Ball Sen, 
upon the death of the said CJinai Charan 
Sen his property passed to hia said three 
sons as his heirs, and on the death of the 
said Money ^Madhnb Sen one-third of it 
passed to the Plaintiffs as his heirs; and 
they prayed, iiiler -lUa, for a dcelaration of 
title to and partition of (h<dr said one- 
third share in the scheduled premise's. 

In May 1905 the Ap]>;'llants Sreeniultv 
Nrityanioni Dassi, the widow of the said 
Baney Madhub Son, tih'd a writt<'n statv'- 
ment whert'in she pleaded i}itrr alia that 
the jgaid schialuled promises belonged to 
her mother-in-law Surat Knmari Dassi 
and that, in or about the year 1891, tho 
said Surat Knmari Dassi, in pursuance of 
a bovd fide family arrangement, made a 
gift of her stridhan projierties amongst 
the three diff(',rent braiiehes of the famil.e.s 
of her three sons, and, in consideration of 
the .said gift, the .said Baney Madhub Sen 
and Money Madhnb Si'ti, by a deed of 
covenant, dated the 80th of .iune 1891. 
transferred whatever right, title and in¬ 
terest, if any, they had in the said 
scheduled premises to the said Sur.it 
Kumari Dassi, who, by a deed of trust, 
dated the 18th of .lumiary 1892, dedicated 
the said scheduled premiscg to the family 
lilols, and that she, since the date of tlie 
said trust deed, had been, and was still, 
in poss(‘ssi()n of the said scheduled pre¬ 
mises as a trustee. 

In the fir.st instance the suit was di.s- 
rnissed by IMr. .lustice Bodiely, one of the 
dudges of the High Court, sitting as a 
♦Single Ju(lg(', on the ground that it wain 
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barred by the Limitations Act (Viet. XV 
of J877). Tho Plaintiffs appealed from 
his decree and their appeal was heard by 
the Chief .fustioc and two dudges of the 
Court, who allowed the appeal and re¬ 
manded the ease to the ('ourt below to 
b;; tried on the merits. (I'his judgment 
is Lnlihdv Chuiidrr Soi v. Modhu l^udnn •, 
Sen (D. In the course of his judgment, 
which was concurred in by his coIleague.s 
Maclean, C. .1.. observed as follow's ■ 

“ Their case is that their rights must 
Iv' taken to have been suspended between 
the 20tli of .Vpril M08, the date of the 
decree in the lirM suit and the 22n(l of 
b’chruarv 1991, the date of the reversal of 
that decree.It is also con¬ 

tended that see. II of (he Dimitation 
.\ef eovi'rs the press'iit ease. As to the 
fitter [loint w\ feel gn'at doubt, wliether 
the ease falls within that section; but it is 
mmeee.ssarv to decide jli’at jMiint, a.s we 
think the prt'sent .\ppe'lants are entitled 
to succeed upon the other point. 

“ It is clear that under the decree of the 
2()tli of .\pril 1908, the present Appellants 
with others were declared entitk'd to a 
oiu'-tliird share in the property and that 
the present Kespondents were ordered to 
deliver up (piiet possession to them of this 
share. It is |H'rfeelly true that that 
decree was jiassed in a suit in which the 
position of the parties may be said not to 
have been properly framed. No doubt if 
the atteniion of the Court, when it jiassed 
that decn-e, had been called to this, it 
would, in the circumstances, have trans¬ 
ferred the present ApiK'llants from the 
category of Defendants into that of co« 
Plaintiffs. It seems to us, however, that 
this wjis a decree which, so long as it 
stood undischarged, was susceptible of 
execution at the hands of the present Ap- 

(1) 12 0. W. N 826 ; 0.1. L. R. 86 OtI. S08 

(1007). 
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pplhints, juul whilst that decree existed, 
it was not o|xjn to them in the circuin- 
stanc<‘H to institute a fresh suit for the 
attainment of the. very ol)je<-t whi<di had 
Iv'en sueeessfu’ly attaine<l l>y Iheui in the 
previous suit. We tliink, therofon*, in 
these circumstances tlwt the right of the 
Plaintiffs to bring an a»*lioii to recover the 
[a'oiKU'ty was suspeiuled between the ‘JOtli 
of April 1903 and ‘2’2n(l of Feliruary 190-t, 
and that the case falls within (he principle 
laid down by tli(‘ Judicial Counnitti'c of 
th(» Privy ('ouncil in the c.ist's of 
iUtnrc Surnoninjfiie v. Soshcc Moohhcc 
liurinoiiia (*2) and* of Pnitinath lloif 
Chinrdhurij v. llookra licgum (3). It is 
conceded that at the time of the institution 
(»f the first suit, the Plaintiffs' claun w'as 
not bari'et^ 

In this connection the language of 
Lord l^’jflSon in Pultencij v. ir-arren (4) 
has some application : “If there be a 
principle, upon which Courts of Justice 
ought to act without s<'ruple, it is this; 
to relieve parties against tJiat injustice 
occasioned by its ow'n acts or oversights at 
the instance of the jjarty, against whom 
the redief is sought. That j>roposition is 
broadly laid down in some of tho cases.” 
This view was approved of by the House 
of Lords in the East Indian (■ompany v. 
Campion (5).” 

Mr. Justice Chitty who heard the case 
at this second trial dismissed the suit both 
on the ground that it was time-barred and 
also because the Plaintiffs had lailod to 
prove the benami character of the. tran¬ 
saction of 1891. 

The Plaintiffs appealed from the decree 
of Mr. Justice Chitty. The Appeal Court 
by their judgment and decree, dated the 

(8) 12 M T. A 244 (ISSS). 

(8) 7 M. I. A. 857 p8!l9). 

(4 e Vuey 28 (1801'. 

15 8 Bligh 167 (1887). 
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’nrxDFai Su.x. 

« 

2(lth of January 1909, reversed the decrcfs 
of tlui first Court and decreed the suit of 
the Plaintiffs. They lield that they could 
not go behind tho conclu.sion at whicli both 
the Courts had arrived in the previous 
suit, No. ks 2 of 189<), there being in their 
oi)ini(»n no tre«h <*vid(*nce in the jce^nt 
case. 

I’hey, in <'ffcct, decided that the transac¬ 
tions of the year 1891 wore an “illusory” 
arrangement entered into for iho purpose 
of dclVating the creditors of Haney Madhub 
St'i) and Money M-idhnb Son, and that tho 
docimumt, dated the .30th of Juno 1H91, 
Ic'rrned in the third issue a deed of 
declaration, con'd have no valifl effect, and 
was ne\er intemb'd to opi'rate, whatever 
its legal effect nia> liave. been. With- re¬ 
gard to the do<mnient of the 18th of Jann- 
ai-v IHJ'i, which was a conveyance of the 
properties in dispute for religious purposes, 
they considered that, nothing passed by it, 
as the grantor, the. said Surat Kumari, was 
not e.ntitled to the piopc'rties at the time. 
They further held that,, in the circum¬ 
stances, no (piestions of eslopjiel or limi¬ 
tation arose, and that no family arrange¬ 
ment. of the kind set up hy the Defend¬ 
ants had been proved; and they added 
that, having r(^gard to the previous .suit, 
it looked as if the matter in di.spute 
between the jiarties was res judicata. 

The Appeal No. 5 of 191*2 arose out of 
a suit in.slitnt;'d by the Ilcafxmdent 
against tho Appellants on the ‘27th of 
Junnary 1905. in tlie Court of the Sub¬ 
ordinate* Judge of Alipur in Bengal, for 
recovery flf property described in the 
schedule to the plaint as follows :— 

(1) J’remises No. Ill, Cotton Street, 

Calcutta. 

(2) Premises No. 116, formerly 102, 
Cotton Street, Calcutta. 

(3) J’anhati property. 

(4) Agarpara property. 
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JMit! First (’oiirt dismissed the suit in so 
fill’ as it related to (1) above but gave the 
I’lairdift's a derive for the i)ro|>ertie8, (*2), 
(.‘b and (d). On apix'al tlie High Court 
confirnu'd the derive of the First Court 
with a niodifiration in respect of the 
Punilmti jiroiierty. ^J’he present Appeal 
, was (ile<l in pursuance of special leave 
to appeal, granted by an Order of 
His jNlajesty in Council, dated the 19th 
of July 1910. 

The Plaintiff who was the eldest sou 
of the said Haney Madhub Sim, brought 
the suit against his mother and brothers, 
and another, and in his ])laint, dated the. 
‘28th of January 1905, alleged that, as one 
of the seven sons and heirs of his father, 
Haney INIadhub, he was entitled to a one- 
seventh shari* in the jiroprrties (I), (‘it 
and <3) and to recover possession thereof 
by partition. He sought also, as the 
eldest son in the family, to recover pos¬ 
session of the entire Agarpara property, 
(4) above, or, in the alternative, one- 
seven th share thereof by partition. 

The jirincipal Pefend.ints, namely, the 
mother and one of the brothers of the 
Plaintiff, contended, iutcr alia, that the 
said Surat Kumari was the real owner of 
the [iroperties in suit, and not a henanil- 
ihtr in resjiect of them, that on the 30th 
of June 1891 and the 27th of July 1891 
resjKvtively she executed four deeds of 
gift of the properties Ixdonging to her 
absolutely, in favour of—(1) the said 
lianey IMadhub Sen; (2) the first Defend¬ 
ant ; Oil Srimati Kusumani Dasi^ widow of 
the Slid Cbuni hall Sen; and (4) Gokul 
Chandra Sen, and other sons and heirs of 
the said Money Madhub Sen executing, 
on the said 30t'h day of June 1891, a deed 
of declaration in respect of certain Cal¬ 
cutta properties, and a deed of assignment 
in favour of Surat Kumari in respect of the 
trust proiierly at Panihati and Agarpara, 


in accordance with a bond fide family 
an-angeinent arrived at iireviously between 
the said Surat Kumari, Haney Madhub 
Sen and Money Madhub Sen, the first 
Defendant, and other members of the 
family. 

With the consent of tho parties the 
documents printed in the paper bixik pre¬ 
pared in the said Appeal 29 of 1903 were, 
.so far as they were relevant, admitted in 
evidence in the suit. Some additional 
oral and documentary evidence was also 
adduced on behalf of the parties. 

(hi the 29th of Dei^fember 1906 the 
Subordinate Judge delivered his judgment 
and decree. He held that the IMainlilf 
could not maintain his claim for partition 
in the suit and he dismissed Jiis claim 
altogether in resjieet of No. Ill, Cotton 
Street. Hut he decided that the IHiin- 
tiff's title to a seventh share iu No. 116, 
Cotton Street and to a oire-twenty-lirst 
share in the Panihali property in suit was 
cstabli.slied and that the J’luintiff should 
recover joint po.^session thereof. With 
regard to the Agarjxira property he found 
th.'it the I'laintilf was entitled to hold that 
}»io])erty as a truslee, under the terms of 
the dociinieiil, (lath'd the 11th of August 
1HH2. 

The Defendanfs appealed to the High 
Court from the decree of the Subordinate 
•fudge. Their appeal was heard by two 
learmd Judge.s of the Court who, on the 
llth of December 1908, delivered their 
judgment and decree by which they affirm¬ 
ed the decree of the Subordinate Judge, 
cxcejit in so far as they ordered that the 
suit of the Plaintiff, in respect of two 
bighas of land with buildings on it, which 
Was deboitar property, forming a part of 
the Panihati property, ,should be dis¬ 
missed. ■ _ . 

They observed that the main question 
raised for their decision In the ap^al re- 
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lated to the ownership of the premises 
No.-l 16, Cotton Street. They set out the 
history of the family and the previous liti¬ 
gation ifrom the year 1857, when (luni 
Charan Scui. the grandfather of the Plain¬ 
tiff, was adjudicated an insolvent, and 
then gave their decision on the above- 
mentioned question in the following 
terms :— 

“ On the noth .'June 1801, a number of 
■* 

deeds wore oxccutod relating to the pro¬ 
perties of the family, and these were 
followed by one o^the "iTtb .Inly 1801. In 
these deeds Siirat Ki^inari was recognised 
ns having been the owner of, not only the 
properties covered l)y the present suit, but 
also the properties covered by the suit in 
this Cou^, which were subsequently 
declared by a Hivision Bench on appeal 
to have been the properties of (lurii (’haran 
and not of Surat Kumari. (One of there 
dee(y? related to No. 116, Cotton Street 
and it was given to Nrityamoni. 

“It is not neeessary for us to enquire 
whether the gift to Nrityamoni was in- 
fended to he a gift to Baney ^Madliab 
or his branch of the family, because, on 
the evidence, we cannot come to any other 
conclusion than that arrived at by the 
lower Court as regards the true ownership 
of this property. In the jiresent case the 
Defendants rely on the gift by Shyama 
(■haran to Surat Kumari as if it were a 
genuine transaction. In the suit, how¬ 
ever, in this Court Shyama Charan was 
said to have been the henamdar of Surat 
Kumari, she having supplied the funds. 
There is also some evidence to show (hat 
both Shyama Charan and Surat Kumari 
were merely names used by Guru Charan 
for protection against his creditors and 
the claims of the Official Assignee. We 
cannot expect that very satisfactory 
evidence would be forthcoming to eluci¬ 
date the trae nature of transactions which 


took place nearly half a century ago; but 
the materials on the record are sufficient 
for the conclusion that the purchase of 
the premises No, 1()2, Cotton Street from 
the Official Assignee by Shyama Charan 
and Ihc gift by the latter to Surat Tv^im'ari 
were colourable, that Guru Charan con- 
tiiiiicd (o be the true owner, and that 
posse.'sioii alwiiys remained with liim and, 
after his death, with bis sons. 

“ The conduct of the PlainlilT in con¬ 
nection wifb the deeds of 18i)l is, no 
doubt, gravely to be di*|irt.'euted. He ba.*i 
told obvious lies to conceal the part ha 
took in the transactions of that year. 
But bis conduct is no legal bar to his 
claiming a share of No. 110, ('otton Street. 
The observations in the judgment of this 
Court with reference to this jiroperty ns 
well as No. 27, Biirtolla Street are obiter, 
as the issue in that ease related to other 
properties. 

“ We. are, therefore, of opinion that 
the de<*ree of the Ijowpi* ('*ourt, so far as 
it ndates to No. 116, Cotton Sfreet, is 
correct, and that the. BlainlifT is entitled 
to a decree for a seventh share of it.’’ 

Hence these ronsolidafed appi'al.s. 

Mr. L. DcGruythcr, K. (!., and Mr. 
G. E. .A. A'. C., for. tlu' Appollapts 

sifbmitted that the suit was furred by 
limitation under Art. 112, Sell. H, Act 
XV of 1877. Tteference was made to 
Mubiuvniad .i indiiulld \. It.idou Sinr/h (6). 

Sir ]Villiont (idrth and Mr. Sprnce for 
the Ih'sponilents submitted that the suit 
was not liarred by limitation, and that in 
any ciso in view of the Defendants’ con¬ 
tention which had been accepted by the 
Court below, no question of limitation 
arose. 

Mr. L. DcGruyther in reply n^ferred to 
the following authorities on the subject 

(Cl L. R. 1« 148 (tMC). 
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of bcnami tranwictions :—Eshenchunder 
Singh v. Sh:imachurn Bhutto (7) 
and Nirmal Chunder v. Mohamad 
Siddick (8). 

TlAdr Tjonnsirips* Judgment wa« deli¬ 
vered by 

Mr. Amkur Ali.— The tw'o suits which 
have given rise, to the present Appeals 
were instituted, one in November 1904 in 
the High Court of Calcutta, in its Ordi¬ 
nary Original Civil Jurisdiction, the other 
in the Court of the Subordinate Judge of 
the district of ■JJ-Pegunnahs, in llengal. 

I’he parties to this protracted litigation, 
with the exception (»f the Appellant 
Nrityainoni Dassi and the other female 
Defendants, are the descendants of one 
(Jurii Charau Sen, a Hindu inhabitant of 
Calcutta, who died in the year 1872, 
leaving him surviving three sons named 
resjH'ctivt'Iv Haney Madhub Sen, ]Money 
Madhub Sen, and Chuni Dali Si-n, and a 
widow, Surat Kuinari Dassi. The Ap¬ 
pellant is the widow of Haney Madlnd) 
who died in 1897. The following genealo¬ 
gical table will explain the re'ationship in 
which the parties stand to one another :— 

(7) 11 Hoo. I. A 7 at p. 28 (1S««). 

(8J L, B. 26 I. A. 226 at p. 236 (1628). 
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Guru Charan Sen appears to have been 
at one period of his life a very wealthy 
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man, and was possessed of considerable 
house property in Calcutta, besides some 
lands in the village of Panihati in the dis¬ 
trict of Nuddea. Among the house i)ro- 
perty were eight houses situated in Bans- 
toUah Street and its vicinity, which,'i‘o' 
the sake of brevity, may be conveniently 
referred to in this judgmcTit as “ the eight 
houses.” Besides these and several 
others which need not be specifically men- 
tioneil, he owne<l 10‘2, Cotton Street and 
27, Burtollah Street. 

Between anti lg57 (luru (lharan 

Sen became heavily involved in debt. one 
of his j)rincipal creditors being James 
Church, junr., and Co., to whom he had 
apparently b*.m a banion. Early in 1875 
he appears to have executed in their 
favour a bond by which he hy|olhi'cat/'d, 
among other ]>roperty, ‘‘the eight 
houses,” subjcct*to certain prior encum¬ 
brances created in favour of one* Shanui 
Char in INIul'ick, to whom also ho was 
heavily in debt; and in a suit brought im¬ 
mediately thereafter on ttu* liond he coe- 
fessc'd judgment. Thereupon, on the ap- 
jilieation of another creditor, (luru Charan 
Sen was adjudicated an insolvent and all 
his pro[)<‘rtv vested in the Otiicial .Assignee. 
This was followed by a suit at tlu' instance 
of Shama Charan Mnllick in n^siii'ct of 
his debt. The Ollicial Assignee then 
brought his action to get the insolyenCs 
properties into his hands. All three suits 
were referred to arbitration, and under the 
award made in those }>rocei‘dings Shama 
Charan Mullick obtained priority. The 
Official Assignee, in accordance with the 
directions contained in the Award, sold 
most of the houses belonging to the insol¬ 
vent, inclusive of 102, Cotton Street and 
27 (now numbered 34,) Burtollah Street. 
But for some unexplained reason the 
‘' eight houses ’ ’ never came into the pos¬ 
session of the Official Assignee; and, 


although the Award contained a direction 
to that effect, it is now admitted they 
wore nc'ver brought to sa'e. There eight 
houses inupiestionably helongcd to (.Turu 
C’haran Sen, subject, it is said, to certain 
payments out of the rents and issues for 
the maintenanec of two idols, and he 
appears to have retained i>osscssion of 
them until his death in November 1872, 
when his three sons siicceedi'd to the 
same. No apjilication, howi'ver, for the 
substitution in the (lollector’s Jlegister 
of their names as owners in )ila<‘e of their 
father was made until 1877, when they 
were ri'corded as sheb'ciifs, the ordinary 
designation for a jicrsr.n holding [)roj>erty 
dedicated for, or charged with, the main¬ 
tenance in any way of Hindu religious 
worslup. Blit it is not disputed that the 
ineome arising from the eight houses— 
save as to a small porti'-n wliieh was spent 
for keeping up the two family idols---was 
api li 'd l')v\a (Is the geiu ril i xiense? ot 
the joint landl,'. 

Chnni Lall, tin* lliiiil ion, died in 1881, 
kaiv.ng a widow, nam d Kusum Kinnari 
H.issi, and s'ev.'.Til sous, of whom Neii yo 
Charan is the eldest. But his death 
made no ditferenei* in tl.e modi' of dealing 
with the income of the eight houses or in 
the general condition of the family, which 
W’asthat of an ordinary Hindu joint lamily, 
of which Baney Aladliub, the eldest male 
member, was the htrla. 

This state of thing.s continued until 
1801, when t\}C events took place which 
gave rise to the litigation of 1808 and also 
form the subject of the present dispute. 

As already stated, 102, Cotton Slrret, 
and 27, Burtollah Street also belonged to 
Gum Charan Sen. These were put up to 
sale by the Official Assignee. One was 
purchased by Shama Charan Mullick, the 
other by one Heera Lai Seal for Shama 
Charan Mullick, and to whom Heera Lai 
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appears to have afterwards transferred it 
by deed. Why this devious course was 
adopted in respect of these hoiises is a 
matter of inference. Shama Charan 
Mullick is also stated to have bought up 
the claims of most of the other creditors. 
In 1861 he conveyed I0‘2, Cotton Street, 
and 27, lliirtollah Street, to Surat 
Kumavi J.)i\ssi, the \\ife of (liiru ('haran 
Sen; and one of the main questions in 
the present litigation is whether she took 
them as absolute owner or merely benami 
for her husband and the joint family, of 
which he was the harta and the head. 

Between 1888 and 1890 the two brothers 
Baney Madhub and Money Madhub found 
themselves heavily involved in debt : their 
banianship business had brought them 
no profit; Money Madhub had already 
suffered imprisonment for debt, and evi¬ 
dently the creditors were pressing their 
demands. To add to these difficulties, 
differences and disfmtes had commenced in 
the family chiefly owing to (he indebled- 
ncss of th(' two brothi'rs; whilst tl e 
mother, Surat Kumari Dassi, in whose 
name, either as absolute owner or in tru>-t 
for the family, some of the projjertits 
stood, was getting very old. The sons of 
Guru Charan Sen had before them the fate 
of their father, who, though he' had no 
doubt contrived to save some part of his 
possessions from the general wreck of his 
fortunes, had died an undischarged bank¬ 
rupt. It is easy in these circumstances 
to imagine why it was considered advis¬ 
able by the principal adult members to 
devise some method to shelfer the family 
properties remaining in their hands from 
their creditors. It is not clear whether 
Baney ^ladhub was the prime mover in 
evolving the scheme, as was alleged after¬ 
wards by ^Toney Madhub, but both took 
an equal part in carrying it oat. This 
Was indubitably, it might be said admit¬ 


tedly, the motive cause for the execution 
of the documents, with the nature and 
effect of which their Lordships have to 
(leal in these two appeals. 

Early in 1891 a solicitor of the name of 
N (dye Dass Doy was instructed to draw up 
certain deeds by which Baney Madhub,', 
Money Madhub, and the repesentatives 
of Chuni Lall were to transfer absolutely 
the “ eight houses ” to Surat Kumari 
Dassi, who on her side, in consideration 
thereof, was to convey in three separate 
parcels the houses ' which stood in her 
name. 102, Cotton Street, the large 
family residence of Guru Charan Sen, had 
by this time become divided into three 
separate premises bearing separate Muni¬ 
cipal numbers—115, 116, and 117, Cotton 
Street—the first being occupied as the 
joint family dwelling-house. Another 
house. No. Ill, had V.een acquired, in 
the name of Surat Kumari Dassi, and was 
added wholly, or j)artly to the boitak- 
khana, or male reception room, of No. 
115. 1 

To resume the narrative of events lead¬ 
ing to the litigation in which the family has 
been involved since 1896, N(;tye Dass Dey 
carried out bis instructions and drafted the 
reqiiirc'd deeds. Evidently these were not 
considered sufficient to answer the object 
hi view, and another well-known solicitor 
of the Calcutta High Court, named Mr. 
Nemye Charan Bose, was consulted on the 
subject, aiid he apjiears to have been of 
o[union that tho projected transfer of the 
‘ ‘ eight houses ’ ’ to Surat Kumari could 
not be sustained against the claims of 
the creditors. He accordingly prepared 
another deed, which was approved, and 
on the 30th June lB91, Baney Madhub and 
Money Madhub executed this document, 
called by the parties in these proceedings 
“ the deed of covenant,” by which they 
disclaimed all right to and interest in the 
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eight houses, and acknowledged that their 
mother, Surat Kumari Dassi, was the real 
owner, and that they had been realising 
the rents'of this property on her behalf. 
They further stated that, as she was desir¬ 
ous of taking over its charge herself, and 
in consideration of her not demanding an 
account from them of their stewardship, 
they were making this declaration in her 
favour. Nemyc Charan Sen, the eldest 
son of Chuni Lall, who was sui juris at 
the time, did not join in the deed, though 
he witnessed it. There is no suggestion 
of any kind in thi^ document that the 
'' eight houses ’ ’ were debuttur. 

On the same day, viz., the 30th June 
1891, they executed another document, 
by which they substituted their mother as 
trustee in tholf stead in respect of a CJov- 
ernmont of India promissory note for a sum 
of Its. 6,000 held by the Official Trustee, 
and of certain lands in the village of Agar- 
para which had vested in them under a 
trust deed executed by their grandmother, 
Surjumoney Dassi, the mother of Surut 
Kumari. 

By the same deed they assigned or pur¬ 
ported to assign to her the sole manage¬ 
ment of the ancestral lands at Panihati, 
over part of which their grandfather, 
Bissumber Sen, the father of Guru Charan, 
had erected a dwelling-house and a thalioor- 
hari (temple), where he had placed two 
family idols. This proiwrty was held by 
Guru Charan during his life, and on his 
death had devolved on his sons. In the 
document under reference it was recited 
that the management of the temple and 
of the worship was conducted by them 
until then in conjunction with their 
mother. 

Contemporaneously with these two deeds, 
Surat Kumari executed three separate 
“deeds of *^ft“; by one she gave to 
Krityamoni Dassii the wife of Baney 


Madhub, in trust for herself and her sons, 
116, Cotton Street; by the other 117, 
Cotton Street and 34, Burtollah Street to 
Kusum Kumari Dassi, the widow of Chuni 
Lall, and “ her sons and grandsons ” in 
succession; and by the third, No. Ill, 
Cotton Street to Bancy Madhub. * 

On the 27th July 1891, she executed in 
favour of Munjuri Dassi, the wife of 
Money Madhub, of his two sons by a 
predeceased wife, and of Bra jo fiundari 
Dassi, the wife of his eldest son, Lakhan 
Chander Sen, a deed of gift in resj)ect of 
115, Cotton Street. 

She thus allotted to the three branches 
of the family the i)roperty which under the 
transfer by Sham a Charan Mullick st>ood 
in her name, and to' which, according 
to the Appellant’s case, she was absolutely 
entitled. The reason why the gifts wore 
made to the fema'e members of the three 
branches is obvious. The object plainly 
was to avoid the possibility of the houses 
in question Ix'ing attached and sold at the 
instance of the creditors of Guru Charan’s 
sons. 

It is to be observed that parts of all 
three houses apjiear to have been let out 
to tenants, and that although No. 1J5 was 
allotted to Money ^fadhub’s branch, Baney 
Madhub’s family, with Surat Kumari, con¬ 
tinued to reside there for some time at 
least, though in 1802 Nrityamoni herself, 
with lier motljer-iii-law, Surat Kumari, 
appears to have Jiiovcd to Panihati. 

On the 18th January 1892, Surat Kumari 
executed a dcc^ of trust, by which she 
dedicated the “eight houses” to the 
worship of ci'rtain idols named therein, and 
appointed Baney Madhub, his wife Nrilya- 
moni and Saroda Sundari Dassi, the widow 
of one of his sons then deceased, as trus¬ 
tees of the endowment she purported to 
create by this document. Pirom this time, 
it is clear, Baney Madhub began to collect 
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(he rents and isssues of the “eijjht houses ” 
to the exclusion of the other two branches. 
TIic rent receipts arc headed “ Estate of 
Miu’at Kuniari Dassi,” and are sif^ned by 
him for himself an<l his co-trustc<!s. 
J3itler di.5|)uteB iiatural'y sjmuig uj) in tl:o 
fifinily, \vl)i.-h finally led (o the institiilion 
of a suit in the Hif^h t'ornt of I'alciitta in 
ilK Original ( ivil Jurisdiction on tlie *21 st of 
December liy the sons of Chuni Dali 

other than -Nem\e C'liaran Sen against 
Haney iNJadhub, l\ronev ^fadhub, Nrilya- 
moni Dassi and S.iioda t*hindari Dassi. 
As Ne.nyo had attested the ‘‘ deed of 
<'ovcMiint ” he was ] )ined as a JX^sfendant. 
J’heir mother, Kiisum Kuinari, wms made 
a I'aiiy aflei- the actio:i was launclicfl. 

f’ce I'laintiiVs cha;'i «l (l*al lb - O .t ■- 
nicnls in the ” deed of coveiiaid ” ol l.S.)l 
'vere wholly false; that Durat Kiimari li;i(i 
■lo title or interest whal.oever in the pMi- 
perties to whieh it related ; that it was con¬ 
cocted v\ilh til' object of sheltering the 

eight honseH ” from the cr.^ditors of 
Haney iMadhub and Money IMadhub; that 
Surat Kumari had ikj right to dedicate the 
said lioiises: and that the ‘‘dtaal of cow- 
nant,” togvdhei’ with lliv; deed of Lrust of 
the IHth Janraiy 1.S92, were wlio'ly in¬ 
operative ugaitist them and did not atfecl 
their rigJits in tl:c pi'o|)er(ies in fpiedioii. 
And they asked that their share and t e 
share of their bk'ctlier, Xeinyc (.’haran, may 
he asc-ertainad, and the ” naluro and ex¬ 
tent of their right may be declared.” 

Money Madhub did not enter any 
defence, but in an aflldavit rv'^lating to the 
discovery of doemuents fVi his posses.-ion, 
niadc on the 1st May 1897, ho alleged th.at 
he had executed the ‘‘ deed of covenant ” 
under the undue influence of liancy 
Madhub and Sant Kumari Dassi, botli of 
whom had aainirc'd him that under the 
arrangeinent, all the sons and representa- 
tivea of (Jurw Charaii Hen would reiuaiu 
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in jMJSsession of the “eight houses,” and 
tliat he had no intention of defrauding his 
creditors, or depriving the sons of Chuni 
Dali of their rights in the said properties. 

Money Madhub died during tlie pen¬ 
dency of tlie suit, and liis sons were substi¬ 
tuted in his place, and Mimjiiry Dassi was 
brought on the record as the mother and 
ri'piesentative of her son I’oorno, who 
had (lied after .Money Madhub. 

The suns (jf Money jMiidhul), whilst re¬ 
pudiating th(' charges made against their 
father, associated themselves with the 
claim made by the JJainiitTs, in that suit, 
and asked that iludr right.s and interests 
mighf also be declared in those ]uoce.ed- 
ings. The eonlesling Defendants, Dancy 
IMadhub. Nrityimoiii and Siroda Sundari 
liled a joiiil urittem otat((t*.ent in which 
(iiey tiii.vers('d the main allegations of the 
Dlaintill's regarding the object with which 
the (li.)cuments ivferivd lo Were executed 
in 1891. M’ith t!‘spc(.^ to the property in 
dispute, Hk'V a<Jmitte(l that it belonged 
originally to (Juru ('haran Son, but they 
alleged that it was assigned by him to 
.Jame.s ChurcJi, Juur., and Co. in satisfac¬ 
tion of their claim, and that Shama ('haran 
-Mnllick purchased the same from them 
with monies belonging to and paid to him 
by Sm\it Kumari Dassi, that ShaiUii. 
Char.ui Mnllick al.so bought at the Official 
Assignee’s sale, 102, Cotton Street and 
27, Durtollah Street, and subsequently 
transferred all the houses to Surat Kumuri, 
who held tliem ever since in her own right 
as absolute owner, consideration for the 
transfer, in this instance also, being paid 
by her with her own money. 

Banoy Madhnb died before trial, and 
his sons were brought on the recoifl as his 
licirs and representatives. Some of them 
filed si'parate vvrittcii statements in which 
the allegation about the purchase of the 
“eight houses” is fmt somewhat differ- 



VoL. XX.] tfils CALCtJl”rA 

Srimati Nrityamoni Dassi V . Lakhan 

ently, but the variation doo.s not'affect the 
real (lofencc, viz., that tiie houses were the 
absolute j)ro[)tM'ty of Surat Kuiuari, actjuir- 
0(1 with her own money. 

The suit came for trial behne Mr. Justice 
Henderson, of the Calcutta High Court, 
who, after an exb.iustivo examination of 
the evidence, held in substance that tlu-. 
“ eight house:-; ” never belonged to tlui 
mother; that they all along remained the 
l)ro[ierty of (luru Charau Seti, and devolv¬ 
ed, on his death, on his Ihretj sons ; that the 
“,dee(l of covenant " executed in 18dJ was 
merely with the object of sheltering the 
“ eight houses ’’•frojti their creditors; aud 
that neither that d?Sciinient nor the deed 
of trust of the I8'th .Januarv iHUd, affected 
the rights and intere.sts (.f the Plaintiffs or 
of the re^)resentativc's of Mouev Madhub. 
He accandingly decreed tin* c'aiius of the 
Plaiutiffn in that suit, lie made a similar 
deert'e in fa\our of the sons of INlouoy 
Madhub. A 

On appeal, the High Court in its ap¬ 
pellate jurisdiction, allirmed the tindings of 
Henderson, ,1., so far as the “eight houses’* 
were concerned, and aflirmed his decree 
in favour of the Plaintiffs in that suit, viz., 
the sons of Chuni Lall, other than \emye 
Charan, hut differed from him in the ojii- 
nion he had incidentally expressed regard¬ 
ing the fight of Surat Jvuinuri in 102, Cot¬ 
ton Street and 27, Biirtollah Street, which 
was not directly in issue in tJiat ease. M'ith 
regard to the claim of Money Madhub's 
sons, the learned Judges considered that 
as they were Defendants Mr. Justice 
Henderson’s decree in their favour could 
not be maintained. They accordingly 
varied his decree in that respect, and rele¬ 
gated them to a fresh suit for the relief to 
which they were clearly entitled. It W’as 
unfortunate that the learned Judges did 
not exercise the power which they pos¬ 
sessed under the Code of Civil Procedure, 
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to transpose the sons of Money Madhub 
troin the category of Defendants to that 
of Plaintiff's, and to maintain Mr. Justice 
JI('rKli‘r;-;on’s decree in their favour. Had 
they (lone so they would have spared this 
family anotlier t('ti years’ litigation. The 
mistake was purely technical and could 
have beam set right by a small ameadmeni 
without the parties resorting to a fresh suit; 

1'Ik'. appellate decree w'as made on the 
‘22nd February 1904, and on the 14th Nov¬ 
ember of the same year Lakhan Chuuder 
*S(m and his brothers, the sons of Money 
Madlnib, brought the present suit, 826 of 
1901, in lilt* High Court of Calcutta, in 
its ordinary original civil jurisdiction, for 
tla* assertion of their rights to a one-third 
share in the “eight houses’’ which had 
(h'vohed on their father on the death of 
(luru t'haran. 

The allegations and charges in the plaint 
arc, like tlui defence, substantially the 
saiiH* as in the previous suit. The Appel¬ 
lant Nrityamoni Dassi, who was the real 
contesting Defendant, raised a further plea 
that the suit was barred under the statute 
of limitation. 

The case was heard in the first instance 
by liodiely, J., nho upheld the Defend¬ 
ants’ objection, and dismissed the suit. 
Oil appeal, the High Court reversed his 
decree, and remitted the cause for trial 
on the merits with the following re¬ 
marks : — 

“ The app.'jil m-ust be allowed with costs 
both here and in the Court below, and the 
case must be remitted to be tried out on the 
merits if, after the contest which took place 
in the previous suit, the present Respondents 
think that there are still any merits to be 
discussed.” 

The case then came before Chitty, J., 
^A'ho, in face of the judgment of the Ap¬ 
pellate Court on the question of limitation, 
held that the Plaintiffs’ suit was "out of 
time,’’ as Surat Kumari’s possession was 
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adverse to their father, Money Madhnb, 
from the 30th June 1891. He also held 
that they had failed to prove “ the benatni 
character of the declaration of trust.” He 
aco.ordingly dismissed the suit. 

Ofl appeal the decision of Chitty, J., 
wa« SQjt aside, and the Plaintiffs’ claim was 
decreed with costs. The present appeal 
before this Board is by Nrityamoni Bassi, 
who claims to hold the proj)erty under the 
trust deed executed by Surat Kumari on 
the 18th January 1892; and the plea in 
bar of the suit is again urged on her behalf. 

As their Lordships concur generally with 
the reasons given by the Appellate Court 
for overruling the plea of limitation, they 
do not wish to prolong the present judg¬ 
ment by dealing with the question at any 
length. They desire, however, to observe 
that if. the property belonged in fact lo 
Surat Kumari, and was held by her all 
along in her own right, as has been the De¬ 
fendants’ contention throughout the 
various stages of this long-drawn litiga¬ 
tion in India, obviously no question of 
limitation arises; neither their father nor 
the Plaintiffs had or have any title to it, 
and their suit must fail on that ground. 

If, however, the “ eight houses ” never 
belonged to Surat Kumari, as is now’ con¬ 
ceded at their Lordships’ Bar, if they 
always remained the property of Guru 
Charan Sen and devolved on his sons by 
right of inheritance, then the declarations 
made by them in the “ deed of covenant,” 
which are now admitted to be wholly false, 
in no way altered the title. It did not 
purport to transfer any right: it was only 
an admission of a right which did not exist. 
There is no allegation, far less any evi¬ 
dence, that Surat Kumari pretended to 
exercise any right under that document 
adversely to the real owners until Janu¬ 
ary 1892. It was after the execution of 
the trust deed of 1892 that Baney Madhub, 
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purpoi-ting to act as one of the trustees, 
began to collect the rents and issues of the 
eight houses to the exclusion of the other 
co-sharers. Limitation would no doubt 
run against them from that time. But it 
would equally without doubt remain in 
suspense w’hilst the Plaintiffs were bond 
fide litigating for their rights in a Court 
of Justice. They had in the suit of 1896 
l)efore Mr. Justice Henderson associated 
themselves with the Plaintiffs in that ac¬ 
tion, and had asked for an adjudication in 
those proceedings of their rights. A dis¬ 
tinct issue was framed in respect of their 
claim, to which no objection seems to have 
be(>n made by the Appellant Nrityamoni; 
an<l the learned Judge who decided the 
case [)ronounced, with reference to their 
prayer, the Mowing order :— 

“ The Defendants, the representatives of 
Money Madhab, will be declared jointly 
entitled to a one-third share in the scheduled 
properties, and the Official Referee will make 
similar enquiries with regard to their share 
and the share of Nemyc Charan Sen, as to 
mesne profits and the deeds, assurances, and 
other things which may be necessary. These 
Defendants will be entitled to get possession 
of the shares to which they have been declar¬ 
ed entitled.” 

It was an effective decree made by a 
competent Court, and was capable of being 
enforced until set aside. Admittedly, if 
the period during which the Plaintiffs were 
litigating for thi'ir rights is deducted, their 
present suit is in time. Their Lordships 
are of opinion that the plea of limitation 
was rightly overnilcd by the High Oo.urt. 

As regards the nature and effect of the 
deed of covenant of the 30th June 1891, 
their Lordships have no hesitation in hold¬ 
ing, in concurrence with the High Court, 
that it was wholly illusory; that it never 
operated to transfer any rights, nor in fact 
was it intended to do so; and that it was 
a mere device for deceiving the creditors 
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of Baney Madbub and Money Madbub, 
and sheltering the property under their 
mother’s name by making an acknowledg¬ 
ment of a right which never existed. All 
the facts and circumstances taken in con¬ 
junction with the statements in the docu¬ 
ment itself contradict the suggestion that 
it was part of a bond fide family arrange¬ 
ment. 

Their Lordships are of opinion that the 
decree of the High Court in Suit No, 826 
of 1904 is right, and should be affirmed. 

Their Lordships^aje kept quite separate 
the question relating to the right to 102, 
Cotton Street, and 27, Burtollah Street, 
which is involved in the suit of Madhu- 
sudan Ser^ brought in the Court of the 
Subordinate Judge of the 24-Parganahs. 
It arose only incidentally in the litigation 
of 1896, and in Suit No. 826 of 1904, 
mainly in consequence of the endeavour on 
the part of the Defendants to confuse the 
issues by placing the “ eiglit houses ” in 
the same category as the other houses as 
property acquired by Surat Kumari Dassi 
with her own money from Shama Char.ir. 
Mullick. 

Madhu Sudan is a son of Baney Madhub, 
and he brings this suit for a declaration of 
his right as one of Baney ]Madhub’s sons 
to a one-seventh share of 116, ('otton 
Street, and in the Panihati lauds and 111, 
Cotton Street, and in respect of the shehait^ 
ship of the Agarpara property. He alleges 
that the deeds of gift executed by Surat 
Kumari only gave effect to a family parti¬ 
tion under which his father received 116, 
Cotton Street as his share in the Cotton 
Street property, and that the transfer to 
Nrityamoni was wholly noniinal. 

The Subordinate Judge dismissed his 
claim with respect to 111, Cotton Street, 
holding that that property was sold by 
Baney Madffiub bond fide for the satisfac¬ 
tion of the debts of the joint family, for 


which purpose it was, in fact, transferred 
to him by Surat Kumari, in whose name it 
stood. He also held, in substance, that 
the ti’ansfer of 102, Cotton Street, and 27, 
Burfollaij Street, by Shama Charan Mnllick 
to Surat Kumari was really for the benefit 
of Guru Charan Sen, that she had no bene¬ 
ficial interest in the same, and that the 
allotments made in 1891 by the several 
deetl.s of gift as well as the document of 
the 18th January 1892, were executed 
“ with the object of dividing the proper¬ 
ties of the three brothers in such a way 
that their creditors might not seize them 
in satisfaction of their claims,” and that 
Baney Madhub took 116, Cotton Street 
in the name of bis wife. He accordingly 
decreed the Plaintiffs’ claim with reference 
to that property, the Panihati lands and 
the shebaitship, and his decree has been, 
with a slight modification, affirmed on ap¬ 
peal by the High Court of Calcutta. 

Nrityamoni has appealed, and the (ole 
question for determination now left in this 
case is whether the two houses were con¬ 
veyed to Surat Kumari by Shama Charan 
Mullick in her own right as beneficial 
owner, or, to use the Indian technical ex¬ 
pression, benami for Guru Charan Sen and 
the joint family. Their Lordships have 
repeatedly laid down that in cases where 
it is asserted that an assignment in the 
name of one person is in reality for the 
benefit of another, the real test is the source 
whence the consideration came. At this 
distance of *time it is hardly likely that 
evidence would be forthcoming on either 
side to establish or rebut conclusively the 
allegation. The case must be d^lt with 
on reasonable probabilities and legal infer¬ 
ences arising from |nrpved or admitted 
facts. On the Plaintiffs' side it is con¬ 
tended that 102, Opttpp Btrefit was the 
family dwelling-lmhw, and that Guru 
Charan had the fti|M po^ble motive 
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to try to preserve it for the family. The 
Subordinate Judge finds as a fact, a view 
which is affirmed by the High Court, that 
he had means, in spite of his insolvency, 
to it back. From this conclusion on 
the evidence as it stands their Lordships 
find it difficult to dissent. 

On the Defendants’ side, it was urged in 
the written statements that Surat Kumari 
had bouglit these two houses, equally willi 
the “eight houses,” with her own money. 
There was absolutely no evidence in suf)- 
port of this allegation; no books of a<!- 
connts showing payments, and no vouchors 
or receipts have been produced, nor is 
there any suggestion that any such ever 
existed and were now lost. At a later 
stage of the case, the difficulties Avhich 
surrounded the Defendants’ allegation 
W’ere perceived, and it was suggested 
that the conveyance by Shama Charan was 
a voluntary gilt to Surat Kumari, who was 
a connection of his. If it was a gift, it 
might, as is contended on behalf of ti e. 
PlaintilTs, as rea.sonab’y be a gift to t.l 
family in her name. 

Guru (Uiaran was an undischarged in¬ 
solvent ; a purchase by him in his ow n 
name, or a gift to him in his own name, 
would have, been swept up by the Official 
Assignee for the benefit of bis creditors. 
What more natural then, it is said, than 
that the conveyance should be in the name 
of the wife ? In this connection it is to bo 
noted that although Shama Charan 
Mullick acquired the houses ^n 1859, ar^d 
the transfer to Surat Kumari was made in 
1861, the possession all along appears to 
have remained as before with Guru Charan, 
for neither Shama Charan nor Heera Lai 
ever took possession of the properties. 

It is unnecessary to discuss how far these 
probabilities and inferences, standing by 
themselves, would outweigh the ostensible 
titlej for the books of accounts that were 
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produced in the litigation of 1896 and are 
o.vhibited in the present suits, kept from 
1872, coupled with the circumstances re¬ 
ferred to above, leave little reason for doubt 
that the conveyance of 1869 in favour of 
Surat Kumari was in reality for Guru 
Charan Sen and liis family. They show 
beyond any rc'asonable doubt that the reTits 
and issues arising from tlu'sc two houses 
were kept in e.xactly tlu' same way as the 
rents of Ihe “eight houses”; that they 
were entered in tlie Imoks of the three 
hrothers, for Surat ^xuuiari had no books 
of hoi‘ own, ami were applied towards the 
oxj)cnHcs of the family. The infereme is 
irrosistihle that she was not the beneficial 
o\\ nor of any of the houses. 

^’he mortgag(M in respetl of I lie houses 
ill question cxoeutcil by h(‘r by way of 
security for the baiiiauahip of Dancy 
Madhnh and ^Moruw IMadlmh respec¬ 
tively, do not militalc, in tlu'ir Lord- 
ships' opinion, with this conclnsiuu. 
As the. properly was in her t ume, the 
nuulgiges coil'd only l.*e mad(‘ by her. 
It is to he n‘markcd, however, that 
in almost every instanei'. Guru Charan 
Sen was a[.so mailc a iiarly. .Nor do the 
dis]>ositioiis she piirjjorted to make by lier 
Will in ItS^y affect the position. Had she 
died without ex|)ressing her wishes as to 
how the property should be allotted, it 
would haA'o, in all iirohability, given rise 
to a contest. It stood in her name and 
^vns ojieij to the contention that it was her 
stridhnn to which the two surviving sons 
were entitled, to ihe exclu.sion of the sons 
of ('huni Lall who had died in her lifetime. 

For these reasons their Lordships are 
of opinion that the judgment of the High 
(Jouri is riglit and that both these appeals 
should be dismissed, and their Lordi|hips 
will humbly advise His Majesty accord¬ 
ingly. The Appellants will pay the costa 
of the appeals. 
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Solicitors ; Messrs. T. L. Wilson d Ci. 
for the Appellants. 

Soliciiors : Messrs. Dotvnet and John^ 
soh for the Respondents. 

B. B. Appeal dismissed with costs. 
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Attorney and client—A ttomey^t cotts, if maybe 
declared a charge on infant'e immoveable property 
recovered by eyyt when irrecoverable Jrom next 
friend — Infant if may be sued and personal decree 
made against—Immoveable and mooemblo property, 
no distinction betawn— Attorney's lien, meaning of. 


.In attorney ^ippoiiitcd hy the nc.rt 
friend of an infant to prosecute a suil tor 
recoverjf of immoveable property may sue 
the. infant for and obtain a decree deeUir-’ 
imj a ediarge in respect of the balance of 
costs in the properly recovered by the suit 
where it appears that there is no chance 
of such costs being recovered from the 
neat friend. No decree can be made in 
such a suit against the infant personally. 

The Defendant Hail Narayan Ganguli 
who was a minor through his mother 
Sreemuti Sushila Sundari Dobi as his next 
friend instituted a suit on the Original 
Hide of the Calcutta High Court being 
suit No. 1-58 of 1912, against one Hreemuti 
Promoda Moyee Debi for a declaration 
that he (Hari Narayan Oanguli) was en¬ 
titled toj)remi8es Nos. 9 and 9/1, Sikdar- 
bagan Street and No. 9(5, Cornwallis Street 
and for recovery of jjossossion of the said 
premises. The suit was decreed cx parte 
witli costs and the Plaintiff, Kumar Krishna 
Dutt, who is an attorney of the Calcutta 


High Court and iu wl»)se favour Hreemuti 
Husbila Sundari De.hi as the next friend of 
Hari Narayan tJanguli signed the wairant 
of attorney in Suit No. l-'JS of 1912, brought 
this suit against the minor Hari Narayan 
(fanguli to recover the attorney’s eost^ of 
Huii No. 158 of 1912 and })rayed for a 
declaration that he was entitled to a charge 
on premises Nos. 9 and 9/J, Sikdarbagan 
Street and No. 9(5. Cornwallis Street which 
were recovered through his exertions in 
Suit No. 158 of 1912. 

The Defendant, Hari Narayan (languli, 
was a minor at the time of the hearing of 
the suit and entered a])pearance and tiled 
his written statement through his guardhn 
ad litem Sarat Chandra Chatterjee. 

Mr. N. ,V. Sircar Twith him Messrs. Ji. 
('. Milter and C. C. (ihose) for tlu- 
JMaintiff. 1 come under sec. (58 <if I lit* 
Indian Contract Act. The privity of con¬ 
tract is bet ween the next friend and the 
IMuintiff but to prevent circuity of action 
creditors are allowed to piviceed against (be 
«'stat«‘ direct. I'ritehar v. Itoberts (.’I). 
The same ])rineiple has evi'ii been exleucl- 
ed to eases on torts. In re liaybouhl (15). 
An infant's share can he charged. In re 
Wrights' Trust (lOi. An inlanl can be 
sued for co-sts. Wathins v. Dhunnoo Baboo 
(11). The case of Jiranson v. Appaswami 
(14) is in my favour. Jn India there is no 
difference b(‘t\veeu leal and i^ersoiial pro¬ 
perty, Noreudranath Sarear v. Ka}nol- 
basini l>assi (7‘, and there is no reason why 
immoveable property cannot be charged for 
attorney's cav^ts. Ispahani v. Chundi 
Charan Pal (lb). 

Mr, 1 .!>’• Messrs. R. C. 

(8) L. B. 17 Eq. 222 (157S). 

(71 I. L. R. 23 CaI. At p. 672 (iMt). 

( 0) [1901] 1 Ch- »*7, 821 (MOO). 

(11) I. L. R. 7 CaI. 140 (1011). * 

(U) I. L. R. 17 MAd. 2S7 (1804). 

(16) [1800] 1 • 5,';^ 

2 C. Vf. N. «iiwrt'Uot«A p, 187 ^ 
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(Ihusr juul />‘. A’. Chandhiiri) Tor ilie Do- 
tVudfuit. Ill W’ntkins v. Dhuunoo Baboo 
(ID the iuf.int’s f^iiardian firoteeted him¬ 
self from |)ersonal iiahilitv by an agree- 
uirnt with the attorney. Here there was 
an^‘X|)ress agi'cenient between the attorney 
and the next friend to pay the attorney's 
eosts. See. tiS of the Indian Contraet Act 
contemplates direct dealing between the 
infant and the person who supplies neces¬ 
saries. See. 08 does not Hp|dy to a case 
where the .services are rendered to the next 
friend who promises payment for such 
services. Here the smvices were really 
rendered to the next fiiend and not to tlie 
infant. Infant is not liable for costs but 
the next friend becomes liable. Be Flower 

(10) . Halsbury’s Laws of England, Vol. 
XVII at p. Ids. Itefers to see. 08, (.’on- 
tract A<‘t and reads I’ollock and Mulla's 
Comments on Watkins v. Dhuunoo Baboo 

(11) . In Shauia Charan Mai v. Chowdhnj 
Debya Sinyh (1‘2) the ]»rincij)le underly¬ 
ing th(* decision in Watkins v. Dhuunoo 
Baboo (11) was not supporte<l in its 
entirety. 

Cites Branson v. Ayyaswanii (11). 

[Chai'DHL'HI, J.—But there the minor 
on attaining majority rejnuliated the 
services.’! 

Mr. Sen. —Th(‘ decision is independent 
of that consideration. Besides, 1 cannot 
be in a worse position merely because 1 
am still a minor and Lave had no chance 
of accepting or repudiating the services of 
the attorney. Cites Hadha Nath Bose v. 
Sultoyrosono Chose, (17). •Solicitors’ lien 
in England is either by common law or 
under statute. The Statute, Solicitors Acl, 
1800 (23 and 21 Viet., c. 127), sec. 28 

(11) 1. L. R. 7 C»l. 140 (1881). 

(12) 1. L. R. 21 Cal. 872 (1894). 

(14) 1. L R. 17 U«d. 267 (1894). 

(If) 19 W. R. 678 (1871). 

(17) 2 lud. Jur, N, S. 2M. 
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allowing solicitors’ charge upon “ property 
ol whatso('ve.r naturt'” is not in force in 
India. The Attorneys in India are, there- 
fore, entitled on!y to the common law lien. 
Common law lien being in the nature of a 
retaining lien does not attach to real estate. 
Shaw v. Neale, (1). 

[CHAC’om ni, J.^—In this Court in parti¬ 
tion suits infants’ shares are charged for 
the costs of ])artition in favour of their 
attorneys.] 

Mr. Sen .—That is so. Immovable ])ro- 
perty is not the same as real estat<*. But 
the reasons against colnmon law lien attach¬ 
ing to real estate forbid with etpial force 
•siu'h lien attaching to immovable property. 
Cites Seton on Decrees, Vol. 11 (7th Ed., 
1912), p. lOlG. 

Mr. Sircar (in repl>) cites Dowse v. 
(lorion (18). Kefers to haws of England, 
Vol. XVII, p. 138. 

* C. A. V. 

The JiiniMKNT oi-’ the Cookt was as 
follows :— 

CHAUDHt RI, .1.—This is a suit by an 
attorney to recover from the Defendant, 
who is an infant, the sum of Rs. 4.10-2 for 
balance of ta.xcd costs in suit No. 158 of 
1912, which was instituted in this Court 
on the infant’s behalf by his mother as 
next friend, for declaration of the infant’s 
title to and possession of certain houses in 
Calcutta. The Plaintiff submits that ho is 
entitled to a charge for the said sum on tho 
said premises, and further that he i.s en¬ 
titled in this suit to an order for sa'e of 
the premises in default of the payment of 
the amount claimed. 

The I >efendant, by his guardian ad litem , 
Sara! C^handra Chatterjee, has filed a 
written statement in which he submits 
that there cun be no dt‘cree for costs against 

(1) 6 H. L. C. 681 (1868). 

(18) [1691] A. C. 190. 
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tho inl’HTit Defendant |>ersonany, nor can 
Ruoh costs be recovered from the infant 
Defendant’s estate. : that the DTnintiff 
should have prt)cccded by way of an a]ipli- 
cation in ('harabers on summons, or, if 
referred to a suit, such suit ought t?> have 
been instituted in the Small Cause Court : 
he docs not admit that Tva. ■440-2 is due and 
submits that the costs in suit No. 158 of 
11)12 w«‘re unreasonably and unnecessarily 
incurred by the engig('mcnt of two counsel, 
one of them a senior counsel, inasmuch 
as lib*c suit was undefended : and that 
further the Plaintiff4s not entitled to the 
costs (1) of procuring flie attendance of 
two witnesses named in the Hth paragraph 
of the wriltett statement and (2) of the 
production of records from the Small Cause- 
Court wht'n ?crtifie<l copies would have 
b(‘cn sufficient ; he also state's that the 
taxation of the l’laintifl"s bill in the first 
suit was c.r porj^ and submits that the 
infant iVfendant is not bound thereby. 

No witnesses have, been ('xamined on 
behalf of the Di'fc'ndaiit, and 1 hold upon 
the evidence on behalf of the Plaintiff that 
the original Suit No. 1-58 of HH2 was pro¬ 
perly instiiutt'd and was for the benefit of 
th(' infant : that it also became necessary 
to execute the decree obtained in tharsuit, 
and iM)ssession of the jiroperties has been 
recovered on behalf of the infant Def«*nd- 
ant: that two counsel including a senior, 
Wt're properly engaged and the costs of pro¬ 
curing the attendance of the witneasts 
above mentioned, and of the production of 
records were justly incurred : and that the 
ta.xation was properly made. The present 
guardian ml lit cm attende<l for the gnaiter 
(»art of the time when the bill was under 
taxation. He did not attend at the final 
stage, when an undertaking, which had 
been given on behalf of the ni'xt friend to 
file a warrant of attorney, was not com¬ 
plied with, and no letter of authority was 


produced by him on the mother’s behalf. 
Tn fact h'arned Counsel appearing, instru<‘t- 
ed by the attorney for the guardian nd 
htem, stated that he could not pn'ss any 
of the charges as the. guardian was not pre¬ 
pared to give any evidence. This suit T 
hold h as bc('n propei’ly instituted, '^lie 
mother had, no doubt, signed a warrant of 
attorney in Suit No, 158, and she was 
primarily liable for its costs. An applica¬ 
tion in Chambers for realisation u))on the 
alloc’-atiir could only have been made 
against her in that suit. A suit for declara¬ 
tion of a charge on immoveable property is 
not maintainable in the Small Cause Court, 
l^esides the question raised in this suit, as 
to whether immoveable properly belonging 
to an infant can be so charged, is a question 
of some difficulty, and a fit one for this 
Court. 

formerly in England before statutory 
provision was made, it was undoubtedly the 
law that a solicitor could not claim a charge 
on real estate, ev(‘n if recoven'-d by his 
services—see Show v. Neale tl). It was 
said by the Lord Chancellor in that case 
that ’■ to hold that a. solicitor obtaining a 
real estate for his client could be entitled 
to a lien upon it for his costs and charges, 
would be entin'Iy cont?’arv to the princ.'ple 
upon whi<‘h the doctrine of lien pi-occeds. 
There can be no lien up)n any properly 
unless it is in the possession of the paify 
who claims the lien. Rut if an estate is 
recf)V(‘red bv a .soli<'itor or, if through a 
solicitor it is conv«\vcd to the client, the 
solicitor is not in possession of the estate, 
but his client *is in possession of it. All 
that th(' solicitor has, are the deeds and 
documents. He has a lien upon them. 
He may render them available for the pur¬ 
pose of establishing his claim. But it is 
quite clear that he cannot say that he'hna 
any such lien upon the estate as, within 
(I) 6 H. L. 0. Sftt (IKS) 
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fh<» |)iinri|)]e of the dot-trino \vlii(‘h T have 
siifjgested, ean ontitI<( liiin to muintain it as 
a charge upon the profH'rty.” Hinc.* that 
case the princip'o h is hei'n largely extend¬ 
ed, and its npplical)ility to cases other than 
those of possession n'cognised, and a st.itii- 
toi'y charge on all classes of property h-is 
heen created in England in favour of soli¬ 
citors, hy ’id and 'Jt Viet., c. 1*27. The 
law in England has since hetui more an<l 
more liherally construed in favour of 
Bolicitors. 

Jn linilr V. Hoilr (* 2 ), it was argued that 
the employment of a solicitor hy the r.ext 
friend could not l)(‘const rued as h.is em};lo\- 
inent hy the infant I’laintitf within tin* 
meaning of sec. 2K of tin- Englisli st itiite, 
hut this contention was overruled hy 11 h‘ 
Vice-Chancellor. 

In }*rit(‘h(tnl v. Holx'Hx <:{), the solicitor 
had at tii's! api-lied under the Dccl iralioii 
of Titles Act of 1H(»2 in the nanie of the 
infant and got a declaration in his favour, 
but not possession of the estate. Then a 
hill was filed in the infant’s name for p.irti- 
tion or sale, and ultimately the infant’s 
share was sohl and the proceeds were paid 
into Court to tlio credit of the partition suit. 
Then the solicitor applied to have it 
declared that he had a lien on the fund in 
Court for the costs incurred on tlie petition 
under the Declaration of Titles .\ct, ol the 
jiartition suit and the suit he had instituted 
to have the lien on the funds recovered. 
]| was argued on his behalf that the co.-ts 
might Jiave bi'en recovered in an action at 
law against tJu* infant on tjie strengtii of 
111 rc llou'arth (4), and might he treated as 
nevess-.irivxs; Hvlpx \. Clnifton (5). Sir 
Charles Hall, V. C,, held that the Plaintiff 
was entitled to jdl the co.sts he had asked for 

(2J L U. 18 li.| 1»7 (1872 j. 

II) L. R, 17 Ejj. 282 (1178) 

li> L. E. 8 Ch. App. 411 (1878). 

(I) 17 C. B. N S, fics (1884). 
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and to have his lien declared. He held 
that inasmuch as those coits might in a 
circuitous manner he made to come out of 
the infant’s estate, namely, if the solicitor 
had sued the next friend of the infant for 
those costs and recovered them, the next 
friend might have recoA'ered them against 
the infant’s estate, it was right and cquit-'' 
able to make the order. 

In /'.’.r fKirIr Tii'ced <f>), s.'c. '.S of the 
Solicitors Act of 18G0 \\as held app'icahlc 
to a .soli(*ilor who had acti'd for the executor 
it' certain probate ^H’oceedings as to a 
cliiirgi* for his co'Vs in an action upon the 
propf'ity devised and hetpieathed 4>y the 
Will, as projierty ri'covered and presnv- 
e<l ” through his instnuneiit.ility, t he hulk 
of the pro|KM‘ty being reahy. s’’)riginally th » 
probate of a Will did not affect the realty 
or those inti'rested in it in any way. But 
the effci't of 20 and 21 Viet., c. 77, '-ecs. 
Gl, G2, one of the learned-4udges lii'ld, had 
done away with the distinction h<‘tw<>cn 
personalty and realty, and the c.rlcr was 
accordingly made. In this country it has 
been laid down by the Privy Connell tliut 
there is no difference between real and 
personal jiroperty, Narcmlra Nath Sarkar 
V. luiiiHilhasini (7). 

'J’hat an attorney has a lien for his costs 
on the furuls recovered in suit has long heen 
recognised in our Courts. Jn Devkahni v. 
Jefferson (8), Sargent. C. J. said, “It is 
to he borne in mind that the .solicitor’s lien . 
in the High Courts of I ridin is governed ex¬ 
clusively hy the law as it existed in English 
Courts before'the ])assing of 23 and 24 
Viet., c. 127, by which that lien was very 
much extended. By that law the solicitor 
had a lien for his costs on any funds or 
sum of money recovered for, or which 

(«) [18M] 8 Q. B. 187. 

(7) L L. H. 88 Cal. 588 at p. 678 .1888). 

(8) I. L. K. 10 Bum. 848 (1888), 
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becanip payable to, bis client in suit. The 
more fact of the ap|X)intmenl. of u Receiver 
in that.case did not, according to him, 
bring it within the ordinary rule a.s to 
solicitor's lien. Tt was an administration 
snit and the learned Chief Justice held that 
the Trial Court conld, if it thought fit, have 
allowed th<> next fri;?nd his costs out of the 
estate'. It was not so ordere^l by the Trial 
Couit, and that was also one of the grounds 
why the lien <-laiino(l in that case was not 
allowed. 

In Khf'ttcr Nrista MiHrr v. Knlly Pro- 
xintno (ihosh (‘.>).#ll’e l(‘arned Judge said 
as follows :—'■ Whetflbr the attorney’s lij*n 
on rf.e fund recovered in suit is the most 
appropriate mode, of descrijdion, it is un- 
lUK'essarv to discuss, for the nature of the 
right is fr(*e from d(Mibt. It is a claim on 
th<' part of the attorney to hive secured 
to him his due reward out of the fruit of his 
l.ibour, and fo^that purpose to call in aid 
the eipiilahle interfi'ience of the Couit.” 
In this Court it has hi'en held that such 
right «‘xtend.s to immoveable property. 
In fact in later hhiglish cases it 
has been held that it is not <piito 
correct to say that the Solicior’s lien 
is a “ Common law lien ”—see the oh.serv- 
alion of Rigby, L. J., in In rr WrUfht'n 
Tni-'it { I0>, and endors.'d by th<‘ Lord Chief 
Justice on ]iage H21. It is a lien which has 
been recognised by every branch of the 
High Court in England, and since there is 
no distinction in this country between 
personal and real property, we are not 
hampered by the distinction, which used to 
be made in England, when justice and 
eijuity are in favour of the right claimed. 
The broad princip'e ynderlying the recog¬ 
nition of the charge is that a sol.'citor ought 
to be secured the fruits of his lalanir, 

{ 9 } 2 0. W, N. 50S: ■: 0.1. L. R. C«l. 887 

11881 ). 

(18) (1801] 1 Ch 817, 821 (1800). 
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although, in the case of absence of con¬ 
tractual liability, the charge haa sometimes 
been deseribed as being in the nature of a 
salvage li(*n and in the case of absence of 
contractual capacity as arising out of the 
supply of necessaries. 

In H'alliins v. Dhinivoo fiaboo (1 1^, the 
so’icitor instituted a suit to recover certain 
costs from tlii' minor’s estate. The infant, 
through his mother as next friend, had 
originally sued liis uncle for an account and 
p.-irtition of the estate of his grandfather, 
and partition was directed, and the infant’s 
share iifion such partition was delivered 
to the Receiver of this Court. Thi'n a suit 
was instituted against the infant and others 
cliallenging the inf.ant’s title. That suit 
was dismissed, hut no costs could he re¬ 
covered from th(‘ adverse party although 
attempts were made to execute the ilecree 
for costs. It was contended against the 
solicitor's c'aim that there was no contract 
by or on behalf of the infant who, under the 
Civil Procedure Codi', had to act vicarious¬ 
ly through other jiersous. The learned 
Judge held that the costs of a projier .'•uit, 
or (lefenee of a suit in wliicli his /iro|)erty 
was involved, were recoveralile from the 
infant’s estate and that the attorney was 
entitled to siiei'eed. Such cosl.s were treat¬ 
ed as being in tlu' nature of iieccs'-aries for 
an infant. 

In Shnina Chfirnn Mol v. VUowdhry 
Dchijo Siiif/h n-2). the learned Judges 
followed the above e i.se, although they said 
that it 'Mis not necessirv to discuss whe¬ 
ther the priiuiplc, which underlay the deci¬ 
sion in W'oikinn v. Dhunnoo Babito (11) 
could be siip|)ort('tl in its entirety. 

In Ispoliaiii v. Chmdi Charan Pal (13), 
Ha I •ington, J.. held that a solicitor’s charge 
on propi'rty recovered, was a first charge. 

(11) I UR. 7 Cal, l«0(mi). 

(13) 1. L. R. 81 Cal. 878 (l«i«). 

(18) 8 0. W H( AoM iioiM>. 187 (I8(»). 
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Branson v. Appnstvami (14), has been 
cited as opposed to tlie ruling in Wallans 
V. niiminno Baboo (11), but in that cas? (he 
suit was ro])iidiated by the minor on 
attaining majority, and it was hold that 
Watkins v. Dhunnoo Baboo (11) had noap- 
plioa(>{on, inasmuch as the infant in that 
case had not repudiated, but \va.5 still an 
infant when (he suit was instituted. 

T qnit(' agree with the contention that 
ther<‘ cannot be a personal decree against 
the infant, hut T hold, iiprin a consi<lera' 
(ion of the facts of this case and the law as 
it at ]»reson( stands, that the attornev is 
entitled to have a charge declared on tht' 
properties for the amount claimed in this 
suit, and he is entitled to enl'oice 
same in this suit. There is evidence 
that he has not b(‘en able to realise 
the amount from the lady, but lie 
has not proceeded in execution against 
her. She is a lady a])parently with¬ 
out any i>ro|HTty. 1 would have re¬ 
quired the attorney to (*xhanst his re¬ 
medies against the mother before allowing 
him to procee<I against (he infant, following 
(he observatimi made in Bailc v. Baile (-2) 
that the attornt'V was bound to show the 
incapacity of the next friend to pay, «)r 
at least attempt to mala* her pay, those 
costs, before coming to assert the charge, it 
I felt that there was any reasonable chance 
of gi'ttiiig any relief from the uujthcr. It 
s(‘ems to me that to asU him to tala* 
proceedings against the lady woii'd be to 
throw the burden of additional costs upon 
the infaqt. which ought to be avoid(*d. T 
am also specially inclim'd to* make this 
order inasmuch as I understand from 
learned counsel, wilt appeared, instructi'd 
by the guardian nd titcni, that he- was at 
«tne stage* prepared to pay the costs claimed 

(2) L. R.18 Eq 497 (1872», 

(U) I. h. R. 7 CaJ. 140(1881) 

(14) I. L. R. 17 liad. 257 (1894). 
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in this suit if the charges made by him 
against the attorney of incm*ring costs un- 
nece.'sarily, w ere shown to be iinju.st. Such 
charges lyive clearly been shown to have 
been altogether unjust and were improperly 
mad<*. The attorney would be entitled t(t 
add his co.sts of this suit to his claim and 
enforce them against the infant’s ]»rop(*r- 
ties recoven*d in the original suit. T 
would have directed the guardian ad litcni 
personallv to |)ay (be costs of this suit, 
if 1 felt there was any chance of r(*cover- 
ing such costs from him. The infant 
should not be ordinarily burden*“d with 
siK'b costs if they dim be avoided. This 
ease has not taken b'*yond a day’s hewing 
and was Uv^cessary to institute to have the 
charge declared, and it doi'S not se(*m to 
me unjust to make the order*lor (*osts as 
above. 

Mr. /v. (\. Mukherjrr, K(»licitor, for the 
I'liintilT. ^ 

Messrs. Bonnrrjee and Bonnrrjce, 
Solicitors, for the ()i)j)osite Party, 

S. M. lb 

[OlVIL APPELL4TB JURISDZOTION.] 

Appeai, FROM Appellate Decree 
No. i:i92 OF 1914. 

' Abjal Ma.thi and 
Mookerjee, J. others. Plaintiffs, 
llicriARDsoN, J. Appellants, 

1915, V. 

27, July’. Tntoo Bepari and ors., 

, Defendants, Respondents. 

Civil Proetdure Codt {Aet V of 1908), Or 41 ^ 
r. S3—Scope and effect of, as to potoere of AppAlate 
Courts—Diemieting entire^ sutt on Plaintiff's ap- 
pe il when part of claim admitted bg De endant 
who prefe's no appeal. 

In a suit for arrcur^ of rent the Plaintiff 
elainted rent at a parlieuhir rate. The 
Defendants admitted a lower rate and the 
('ourt of first instance decreed the. suit at 
thts admitted rate. The. Plaintiff having 
appealed, the District Judge di.sniissed the. 
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entire mit oUhotKjh the DefendanUi did n<d 
prefer an appeal nor file amj eross-o!/jection. 

Hold— Thai r. ‘3:i of Or. 41 is very tridely 
expressed but it should nut be applied so 
Os to enable a parly litiyant to iynore the 
other provisions of the Code or the provi¬ 
sions of statutes like those whieh relate to 
liinitation or payment of Court-fees. 

That ordinarily r. 33 should be limited 
to those eases where as a result of the :ip- 
pelfate Court's interference with the decree 
in faroiir of the Appellant further inter- 
ferenee is required in order to adjust the 
riyhbi of the parlies^in accordance with 
justice, equity and good conscience. 

Th'it in the present ease the lower 
pellatc Comt allowed Ihe Defendants in 
sttbslanee to evade the provisio)is of the 
Civil Procedure Code, the Ijimilafion Aei 
and the Court Fees .let; and eren assum- 
iny thal r. 33 19 applicable to a case of this 
deseriplitnt the judicial discretion vested 
in the Court of Appeal below was not 
properly iwercised. 

Tills was an iip[)cal prcl'oned on llio Jst 
Juno 1911 agaijist the <leofec of I*. K. 
('arnnnade, Esq., District Judge of Zilla 
]iaekc*rgunge, dated the 19th Eobruary 
1914, allirining tlie decree of Babu Monin- 
dra Ih'osad Sinha, Otliciating Additional 
iNlunsif at Barisal, dated *Jlth September 
1913. 

The facts of tlie case v\ill ajipear from 
the judgment. 

liabu Abinas Ch. (luha for the A|)pcl- 
laiits. 

habu Nakulcshwar Mukherjee for the 
Hespondents. 

The Jltkjment of the Court was as 
follows :— 

This is an appeal by the I’laintiffs in a 

(I) I. L. R. 8 < All . 32 ( 1911 ). 


suit lor iinears of rent. The I’laintilTs 
claimed icuit at (he rate of Bs. 31-C a 
year, 'rite Defendants admitted that rent 
was paiiible at the ra((' of Its. *21 a year. 
The Court (if first iustance dtvi'ecd tho 
suit in part, tuid allowed the claim %t tho 
rate of Hs. *21 a- yt^ar. I'he IMaiutiff ajt- 
pt'alt'd against this decree. The Defend¬ 
ants were sati.slied with this decree and 
they did ikjI prelVr an appeal nor did they 
file a cross-ol.)j(vlion as provided in the 
Code. But tile District .Judge, on tlu* ap¬ 
peal hy the I’taintiffs has dismissed the 
entire suit. 'Fhc IMaintiffs have now' ap¬ 
pealed to this C(jurt and hiive argued tlnit 
the District Judge should not on their 
a])piMl have deprived them of the benetit 
of the decree of the 'Trial Court. Tn sup- 
])ort of this contention reliance has been 
idaccd upon the cases of Hanijalal v. 
Jhandii (1) and (lanqadhar Maradi v. 
Ha nobash i Padipur^ (2). Dn behalf of 
the Defendants, Besjiondents, reliance has 
been placed upon r. 33 of Or. 11 of tlie 
Code which authorises the Appellate Court 
to pass any decree and make any order 
which ought to have bi'cn passed or made 
and to pass or make such further or other 
decree or order as the case may reipjire. 
The Kido furtheu* lays down that this 
power may be e.\(n*ciscd by the t'oiirt not¬ 
withstanding that tlu! aj>peal is as to part 
onlv of the deci’ce and may' be e.xcrcised in 
favour of all or any of the Respondents or 
parties, although such Respondents or 
parties may not have tiled any appeal or 
objection. » 

This Ride is no doubt, very widely ex¬ 
pressed ; but clearly, it should not be ap- 
jilied so as to enable a party litigant to 
iirnoro the other provisions of the Code or 

Cl ^ 

the provisions of statutes like those which 

( 1 ) I. L. R. S« All. 32 ( 19111 . 

( 2 ) 211 . 0 . 203 ( 1914 ). 
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relate to limitation or payment of t’onrt- 
feos. Jt. ’i'J of Or. 41 of the Code provides 
that any Bespondont. who has not apiK*iil» 
od from any part of the deeroe, may take 
eross-objection to tlu* decree which he 
conld have taken by way of appeal pi’oyicl- 
ed he has filed such objection in the Ajipcl- 
late Court within one month, from the 
date of serviee, on him or his pleader, of 
notice of the day fixed for hcarinjf the ap¬ 
peal or within such further time as t>.e 
Appellate Court may see fit to allow. 
Court-fee advalorein is also re<|uirevt to be 
j)aid on the memorandum of cross-objec¬ 
tion, under Art. I, Sch. 1 of the Court Fet's 
Act, 1870. In the case before us, the 
llefendants not only did not prefer an ap- 
)K'al against the decree of the Trial Com I 
in so far as it was adverse to them, they 
did not file a memorandum of cross-objec¬ 
tion. When the Hislrict Judge permitted 
them to contend before him that I’e 
decree against them should be, disehargtd 
on the aj)peal preferred by the I’laintilTs, 
he allowed them in substance to e\ade 
the provisions of the Civil Procedure ('(-de, 
the Limitation Act and the Court b’ces 
Act. We are of opinion tint evcji if it 
be assumed that r. <18 is applicable to a 
case of this description the judicial dis<Tc- 
tion vested in the Court of Appeal b ‘low 
has not been ))ro|>erly exercised. We may 
also observe that, as was |X)inted by Jen¬ 
kins, C. J., in Gangadhar v. Banobashi 
<•2), ordinarily r. 33 should bo limited to 
those cases w'here as a result of the Ap¬ 
pellate Court’s interference with tl'c 
decree in favour of the Appellant, further 
interference is required in order to ad¬ 
just the rights of the parties in accordance 
with justice, tMjuity and good conscience. 
This is the rule recognised in England 
under Or. 58, r. 1, B. S. which 
furnished the basis for Or. 41, r. 33 of our 
(2) 24 I. U. 208 
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Code \.\Uornctf-Gvucraf v. Sinifjion (31 
and MiddlvHHiM v. irf/son (4)] though a 
different rule was pos ibly recognised in 
earlier decisions \li(tirUns v. PotccI (5) 
and W'litls v. Sijmt'fi (0)]. 

If th ’ course followed by the Court of 
.Appeal below were approved, a party 
would be penali.sed merely because he had 
j)referred an a|)|K'al against the decre ‘ of 
till* Court of first instance; we cannot 
f)ersuade ourselves to hold that this couM 
have been the intention of the Legislature. 

The result is that th^ appeal is allowed, 
tlu* decree of the I^^strict Judge set aside 
and tint of the Court of first instance re¬ 
stored with costs both here and in the 
Court of A PI H'al be'ow. 

S. C. M. Apijati ulloicnl. 


COIVIL APPBLLATB JURISDICTION 1 

Appeal from Original Decree 
No. 493 OF 1908. 

Mookerjef, j. \ Arimunnessa Bibi 


N. 11. Chattebjea, j. 

1915, 

Heard, 9 and 

10, August. 
J udgment, 

10, August, 


and others, Defen¬ 
dant, Appellant, 

V. 

Bepin Behakt 
Mittfr, Plaintiff, 
Bespondent. 


Civile Procedure Co le (Aet V of 1908), R. SS, 
Or. 41 — Appellate Court, power o^, to allow with¬ 
drawal of suit w th hbortp to bring froih nut when 
pirt only of decree ie appealed against. 

The Plaintiff's suit for recovenj of puiscs- 
■sion of land on declaration of title was 
decreed in part and the Defendants appeal¬ 
ed against the decree in so far as it was 
against them. The Plaintiff did not prefer 
(ing cross-appeal or cross-objection. 


Ih'Id —That under r. 3;i of Or, 41 , it was 
eompelent to the High Court in appeal to 

(8) pMl] 2 Gh. <71. 

(4) L. R. 10 Ch. App. 280 (1176). 

(5) 1 P. Wmi. 8P» <1715). 

(6) 1 D.O. M. and Q. 240 (1851}. 
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allow the Plaintiff to withdraw from the 
entire suit with liberty to bring a fresh 
suit upon the same cause of action; but this 
power must be cautiously exercised and 
should not be permitted to be invoked in 
favour of a litigant so as to enable him to 
evade the pro visions of other statutes, v.g., 
the Limitation Act and the Court Fees 
Act. 

In the circumstances of fJi,c case the 
High Court allowed the Plaintiff on terms 
as to costs to withdraw from the suit with 
liberty to bring, .subject to the law of limi¬ 
tation, a fresh suit j# respect of the same 
cause of action only u^h regard to the 
lands which had been decreed in his favour 
by the lower Court. 

This \v:is ai^appcal preferrod on Ihe 9th 
Novemher 1908 against the decree of Jiabii 
Asntosh lianerjoe, Subordinate dudge, 
‘Jnd (’ourt of Barisal of Zilla Jiackergunj, 
dated the 8th .fii^c 1908. 

The facts of tlio case will appear from 
the judgment. 

liabtis Dwarkanath Cliakrabarty and 
Romesh Chandm Sen for the Appellants. 

Babus Mohendra Nath Roy, Baranasht- 
basi Mookerjee and Ilari Clmran Ganguly 
for the Respondents. 

The Judgment of the Court was as 
follows :— 

This is an appeal in a suit for recovery 
of possession of land on declaration of title. 
The trial Court decreed the suit in part. 
The Befendazits have appealed against the 
decree in so far as it is adverse to them. 
The Plaintiff has neither preferred a 
cross-appeal nor ])resented a memorandum 
of cross-objections. On a previous occa¬ 
sion, a Division Bench of this Court 
directed a local investigation. That in¬ 
vestigation has now been made and the 
appeal is before us for final disposal. 




After the arguments on behalf of the Ap¬ 
pellants had been concluded and while 
the arguments on behalf of the ResiJon- 
dent were in progress, an application was 
made to us on behalf of the Plaintiff for 
leave to withdraw from the suit with 
liberty to bring a fresh suit upon the safhe 
cause of action. This application has been 
opposed by Ihe Ap|xdhints on two grounds, 
namely, first, that as a portion only of the 
subject-matter of the controversy is be¬ 
fore us, it is not competent to this Court 
to allow the JMaintiff to withdraw from 
the entire suit with liberty to bring a 
fresh suit upon the same cause of action ; 
and, secondly, that the circumstances do 
not justify the grant of the prayer of the 
Plaintiff. 

As regards the first objection, it is plain 
that Rule 33 of Order XLI of the Code 
entitles us to allow’ the Plaintiff to with¬ 
draw’ from Ihe entire suit with Iib,irty to 
bring a fresh suit, although the IMaintiff 
has not preferred an afipeal against the 
decision of the ('ourt below. Rule 33 
authorises the Appel'ate. Court to pass any 
dettree and make any order w’hich ought 
to have been passed or made and to pass 
or make such further or other deci’eo or 
order as the case may require; and, the 
Rule explicitly states that this power may 
be exercised by the Court, notwithstand¬ 
ing that the appeal is as to part only of 
the diKTee and may be I'xerciaed in favour 
of all or any of the Respondents or parties, 
although such Re.s|iondenl8 or parties 
may not have filed any appeal or objec¬ 
tion. The lafter part of the Rule is ex¬ 
pressed in very com])rehen8ive language 
and unquestionably covers a case of the 
descrijition now before us. We are not 
unmindful that, as has been repeatedly 
observed, for instance, in the cases of 
Rangalal v. Jhandu (1),. Oangadhar 
P) I. L.,R.SiAU gSjimi). 

69 



546 THE CAliCXJTTA WEEKLY NOTES. [Vol. XX. 

Akimunnessa Bibi *i>. Bepin Behart Mittbbi. 


V. Bamhashi (2), Abjnl Majhi v. hitoo 
Bepari (3) and Ananga Mohan v. Bijoy 
Chandra (4), this power must be cautiously 
exercised and should not be permitted to 
be invoked in favour of a litigant so as 
to enable him to evade the provisions of 
other Htatutc's, c.g., the Limitation Act 
and the Court Fees Act. To take one 
illustration : where the Plaintiff has ob¬ 
tained a decree for a portion of his claim 
and has ap|>ealed for relief in respect of 
the remainder, the* Defendant, who has 
not taken the statiilovy steps to assail the 
decree in so far as it is adverse to him, 
should not be allowed to contend that nf)t 
only the appeal by the Plaintiff, but tin* 
entire suit should be dismissed. It is 
not necessary, however, to apply that 
doctrine to the case before us. Here, the 
Plaintiff does not ask for a relief which 
has been denied to him by the Court 
be’ow ; he seeks merely to be relieved from 
the position of embarrassment in which he 
has l,»een placed by the decree of the 
jiriniarv Court. Tn our opinion, Ruh* H.3 
(if Or. XFjT may justly bo applied to the 
c.jse before us. We are thus brought to 
a consideration of the second objection, 
namely, that, in fRe circumstances of the 
present case, the Plaintiff should not l)e 
allowed to withdraw from the entire suit 
with liberty reserved to institute a 
fresh suit upon the same cause of action. 
An examination of the protracted proceed¬ 
ings in this litigation has convinced us 
that the plaint is open to objection and 
that the mode of trial in the Court below 
has ntrt been conducive to a correct deter- 
niination of the real controversy between 
the parlies. Tt was for this reason that 
ibis Court was constrained on the last 
occasion to direct a local investigation. 

■21 it r. 20S (l . 14). 

l8; S A. No 1392 ofjiaii : Sioce reported 20 
C. W. N. 642. 

(4;.8. A. No 606 of 1912. 


The result of that investigation has bee 
placed before us; we need only say tha 
it is by no means satisfactory, and ths 
if the appeal were heard on the merits t 
its final stage, possibly a further invest 
gation might be necessary. In these cii 
cumstances, we feel no dbubt that th 
Plaintiff should be allowed to withdra’ 
from the suit. But we are not prepare 
to allow the Plaintiff liberty to bring 
fresh suit in respect of the portion whic 
has been decided against him by tt 
Court below'. Tlu^ Defendants frank) 
conceded that they 'w’ere anxious to n 
lain the judgment in n'spect of the. portio 
which has been decided in their favou 
not merely because- they have got 
favourable decree hut also because tht 
might Use it against the Kaintiff in ai 
other litigation not now before us. W 
are of opinion that this is a consider! 
tion which w’ould not jveigh with ns i 
determining w'hcthcr the Plaintiff shoul 
be allowed to withdraw from the suil 
We, therefore, allow the I’laintiff to will 
draw from tliis suit with liberty to brinj 
subject, of course, to the law of lirnitatioi 
a fresh suit in respect of the same cam 
of action, only with regard to the laiu 
which have been decreed in his favour 1: 
the Subordinate Judge ; hut such liberty 
not reserved to him with respect to thi 
IKirtion of his claim which has been d 
cided adversely to him. This order 
made on the condition that the costs i 
the Court below, namely, Rs. 413-11 a 
and the costs subsequent to the decre 
namely, the costs of the local investigatioi 
f.e., Rs. 129 and the costs of this appe 
are deposited by the Plaintiff in the Cou 
below within three months from th 
date. The amount to be deposited wi 
be specified in the order of this Court, 1 
avoid possible dispute. If the amount 
not deposited as directed, this appeal wi 
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Btand decreed and the suit will stand dis¬ 
missed with costs in both Courts. We 
assess the hearing fee in this Court at ten 
gold mohurs. 

As one of the Eespondents is an infant, 
we desire to add that in our opinion the 
application for withdrawal is undoubtedly 
for his benefit. 

S. C. M. 


[Ol^IL APPELLATE JUBISDIOTION.] 

Appeal from Appellate Okdek 
No. 35« 8f J912. 


Holm WOOD, J. 
Imam, J. 

1916, » 

25, January. 


Miah U/iiR Ali Sardab, 
Plaintiff, Appellant, 

V. 

Savai Behara and ors.^ 
Defendants, Respon¬ 
dents. 


CivU Procedun Code {Act V of 1908) tec. 107 1 
Or. 4ii rr. S3 and 96—Appeal Conrt H may re¬ 
mand catet otherwise than under—AcMition of 
parties on appeal and amendment of plaint, if 
justify remand 


The Appellate Court has power to amend 
a plaint by adding new parties, and when 
this has been done, the added as well as 
the original Defendants hare a right to 
file fresh written statements and to have 
the whole case re-opened. In such circum¬ 
stances the Appellate Court has power to 
tvrnand the case for trial independently of 
rr. 23 and 25 of Or. 41 of the Civil Pro¬ 
cedure Code. 


The general power, given by sec. 107 of 
the Code to the Appellate Court, of remand¬ 
ing cases for trial by the original Court, 
is not governed or limited by Or. 41 alone, 
but it is subject to such conditions and 
limitations as may be prescribed in the 
Rules and Orders, and the amendment of 
a plaint and addition of parties in a Court 
of Appeal is one of the conditions prescrib¬ 
ed in tha Ruks and Orders^ 


Nabin Chandra Tripati v. Pban 
Krishna De (l) referred to. 

This was an appeal from an order of G. 
S. Dutt, Esq.. Additional District Judge 
of Jessore, dated the 16th April 1912, re¬ 
versing an order of Babu Tarak Nath 
Dutta, Subordinate Judge at Jessore, dated 
the Slst May 1911. 

The appeal arose out of a suit brought 
by the Plaintiff to eject the Defendants 
from certain plots of land. The Plaintiff 
who was originally a joint proprietor of 
the estate came into exclusive possession 
of it upon partition. The lands in Suit, 
he alleged, had been granted to the pre- 
decessors-in-interest of the Defendants in 
service tenure for bearing palkis, that the 
Defendants had refused to perform the 
service when called upon by the Plaintiff 
and hence the suit. 

The Defendants who did not deny that 
the grants were originally made in service- 
tenure as alleged by the Plaintiff averred 
that the ju'oprietors subsequently resumed 
the tenure and resettled the land with the 
Defendants’ predecessors as jamai land, 
that this jamai tenancy they had sold by 
kobala to a Mr. Macleod from whom they 
took back the land as under-raiyats. They 
alleged they had transferable right in the 
jama and held as under-x'aiyafs on a valid 
title. 

The Subordinate Judge decreed the suit 
in favour of the PltiiiitifT hohliiig tliat the 
Defendants had failed to prove resumption 
and resettlement. 

On aixpeal it was contended inter alia 
that the Subordinate Judge had erroneously 
rejected important documentary evidence 
W'hich would establish resumption and that 
he was also wrong in refusing to make 
Mr. Macleod and the Plaintiff’s co-sharers. 
Gobardhnn and Juta, parties, so that the 
matters in dispute migH be finally deter- 
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mined in the presence of all parties con¬ 
cerned. 

The District Judge held that the Sub¬ 
ordinate Judge was wrong in holding that 
the documents were not presented in time 
arid in rejecting them on that ground and 
was further of opinion that the three 
Iversons mentioned above should be added 
a^ parties. In this view, he remanded the 
suit for trial by the Sid>ordiuat'e Judge 
after admitting the excluded documents 
and after adding the said three persons as 
parties. The Plaintiff preferred this 
second appeal. 

BabUrS Mohetidra Nath Roy and Amarcn- 
dm Nath Bone for the Appellant. 

Mr. H. D. Bose, Babus Siva Prasanua 
Bhattacharjee and Tarakeswar Pal Chnn- 
dhuri for the Kespondent. 

The Ji dctMEXt ok the Court was as 
follows :— 

This is api)e,il from an order remand¬ 
ing a case in a[>peal. The plaint was filed 
so long ago as the 13th May 1910. The 
judgment of the Subordinate Judge in 
the Court of first instance is dated the 
31st May 1911 and the judgment now 
under appeal before us is dated the 15th 
April 1912, w'fe are now at the end of Jan¬ 
uary 1916. It is in our opinion very 
lamentable ihat this matter should be 
still undecided, more specially as, for tlu' 
reasons which we are about to give, there 
does not apjiear to have been any subs¬ 
tance in the appeal. ^ 

It is contended firstly that inasmuch as 
the Court of first instance did not decide 
the case upon a preliminary point the 
order of remand ought to have been made 
under Or. XII, r. 25, and that the Ap¬ 
pellate Court should have kept the case on 
its own file. In this connection it is con¬ 
ceded that the irn'gularity cannot be given 
effect to unless the Appellant was prejudi¬ 


ced by the procedure adopted; and in 
order to establish that he was so prejudic¬ 
ed it is ]x>inted out that two orders which 
are alleged to be erroneous in law were 
passed incidentally by the Low'er Apped- 
late Court. The first was that three docu¬ 
ments were admitted which had been 
rejected by the first Court as out of time, 
and the second was that the Judge has 
dirccled the Plaintiff to add three persons 
as Defendants before iirocceding with the 
case. • 

Now, curiously enough neither of these 
points has any<-substance in it. It is 
clearly found by the learned Judge in the 
Court of Appeal bclow' that the. documents 
were not out of time and his finding of fact 
entirely disposc's of the quesition and shows 
that the Subordinate Judge very improper¬ 
ly rejected these papers on one excuse on 
the 25th April 1911 and on another and 
wholly different excuse*on the 26th April 
when a si'cond attempt was made to file, 
them. \V<* need not go into details which 
an^ fully set out in the judgment of the 
lower Aj)[)ellatc Court. 

As regards the second point \ve do not 
think that a somewhat confused sentence 
in the penultimate paragraidi of the judg¬ 
ment was inhmded to mean that the 
burden of adding these Defendants should 
1)0 thrown upon the Plaintiff. In another 
j)asKage in the judgment the Judge clear¬ 
ly dir(‘cle<l that they should be added and 
tlie case should proceed. We are clearly 
of opinion that Mr. Macleod was a 
necessary party. It is contended before 
us that the alleged landlord set up by the 
])ersons whom the Plaintiff seeks to eject 
need not be made a party to the suit, and 
certain judgments of the Judicial Com¬ 
mittee are relied upon in which it is held 
that it is not necessary for the Plaintiff 
in a suit for ejectment to make any one a 
party who is not in .possession merely be- 
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cause the Defendant sets him up as his 
landlord. But these cases can easily he 
distinguished from the present case where 
it is found as a fact that there was a 
transfer of the tenancy light from the De¬ 
fendants to Mr. Macleod and as a fact 
that Mr. Macleod was rightly or wrongly 
admitted to the Defendants’ fiossession as 
tenants and that the Defimdants are hold¬ 
ing iindi'r him as sub-tenants by paying 
him rent. Under the circumstances it 
is clearly not only necessary but to the 
interest of the f’laintiff to get rid of Mr. 
Macleod. _ 

As regards the other two persons 
Gobordhan and .latu whom the Defen¬ 
dants [)ut forward as their co-sharers the 
adding of np-sharers as parties when a re¬ 
trial is necessary is a matter of discretion 
with tlie Coiirl, and it is certainly to the 
interests of the I’laintiff as w’ell as to the 
interest of eve#y one else that there should 
be some linalitv in this litigation and that 
all tin* co-sharers should be added. 

This brings us to a reconsideration of 
the very first objeedion that the remand 
was incompetent in the form in w'hich it 
is made. With all resjiect for the decision 
of the learned Judges in the case of 
Nabin Chandra Triputi v. Pran Krishna 
Dc (1), it may be pointed out that that 
decision differs from several previous cases 
by which we are bound and as the learned 
ludges declined to refer the question to a 
Full Bench, because th^’ were of opinion 
that it did not directly ai'ise, the case being 
disposed of an another ground, it is not 
therefore an authority for the very general 
proposition that there is no other {xjssible 
case of remand which is not included in 
Or. XLI. Now this very matter of amend¬ 
ment of a plaint in an apjiellate Court 
with necessary addition of parties is on 
the face of it a case which cannot possibly 

VI) I. LtR 41 C»1. 108(1018'. 
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fall under Or. XLI, r. 23 or r. 26. It is 
not a decision on a preliminary point, 
therefore it may be said that the whole 
case cannot be remanded, but it is not a 
case in which certain issues can be framed 
and certain additional evidence c^n be 
taken under rule 25, for new parties having 
been added and the plaint having been 
amended th<( added Defendants as well 
the original Defendants have a right to^^ 
file fresh written statements and to have 
the whole case reopened. It seems to 
have been overlooked that in the new Code 
of Civil J^rocedure the legistature has 
given this jxiwer of amendment to the 
Court of appeal; and it is a necessary out¬ 
come.' of that power that the Court must 
have' the power of remanding the whole 
ca.si' when an amendment of plaint is 
granted in appeal and when parties are 
added. There is a general provision in 
sec. 107, C. C. P., for a remand. The 
consideration which we have just pointed 
out must lead to the conclusion that that 
section is not governed or limited by Or. 
XL! alone, but it is subject to such con¬ 
ditions and limitations as may be pres¬ 
cribed in the Kules and Orders; and the 
amendment of a plaint and addition of 
jiarties in a Court of Appeal is one of the 
conditions prescribed in the Rules and 
Orders. 8ec. 107, therefore, is just as much 
subject to that condition as it is to the con¬ 
ditions laid dow'n in Or. XLI. 

We therefore hold firstly that this re¬ 
mand was not improperly made, secondly, 
thal if it bad been irregularly made it 
did not prejudice anybody, thirdly, that 
the District Judge would have been gross¬ 
ly wanting in his duty had he not admitted 
those three documents and lastly that Mr. 
Macleod is a necessary party and that the 
eTudge exercised a wise discretion in adding 
the alleged co-sharers Qobordhan and 
Jatu. 
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The result is the appeal is dismissed 
with costs : three gold mohurs. 

N. G. Appeal dismissed. 


[OIVXL APPEL'^ATB JURISDICTION.] 

Appeal pbom Appellate Decree 
No. 2724 OF 1912. 


Hookebjeb, J. 
Newbobld, J. 
1915, 

Heard, 26 and 
29, March. 
Judgment, 

29, March. 


Dina Nath Nag and 
ors.. Defendants, 
Appellants, 

V. 

Sasi Mohoh Det 
Tauafdar, Plaintiff, 
Respond! nt. 

Bvngal Tmaney Act ( VllI o 188 B , teo 188 — 
Bomnttnd I •»</, if meatu Ian > capable O' being 
used but not actuaJltjf utel a» homeeteaii-Home- 
ttead land if mutt he held bg raigai of <a»ie 
vHUage and under tame landlord—Agricultural 
purpose, storage of corn if 


There is nothing in the language of see. 
168 of the Bengal Tenaneg Act to just if ij 
its restriction to cases where the homestead 
and the holding arc situated in one village 
and are held under one landlord. 


The section is not applicable where it is 
established that the land is not used hg 
the raiyat as his homestead, and If is not 
sufficient for the raiyat to show that the 
character of the land is such as would 
justify its use as a homestead. 

The provisions of the Bengal Tenancy 
Act are applicable to all tariffs used for agri¬ 
cultural purposes and are not restricted to 
such lands alone as are actually under 
cultivation. 

• 

Land taken with a view to gather and 
store thereon crops raised in adjacent lands 
actually eultirated by the raiyat is land 
used for agricultural purposes. 

This was an appeal from a decision of 
Ba-bu Annoda Kumar Sen, Subordinate 
Judge, Mymensingh, dated 9th July 1912, 
affirming that of Babu Dmes Chandra 


iiofbteB. [VoL. ::x. 


Sen, Munsif, Tangail, dated 5th March 
1912. 

The facts of the case will appear from 
the judgment. 

Babus Nil Madhab Bose and Mukunda 
Nath lioy for the Appellants. 

Balm Bam Chanffra Majumdar and Dr. 
Naresh Chandra Sen (lupba for the Res¬ 
pondent. 

TIu' JUDCiMliNT OF THE C'OL'RT waS aS 
follows :— 

This is an appeal by ^le Defendants in 
an action in ej^ctunent. The Plaintiff 
seeks to eject the Defendants on the 
gruuiid that they were tenants of the dis¬ 
puted land and that their tenancy has been 
termijiated by service of uotitfe to quit 
under .the provisions of the Transfer of 
Pi’operty Act. The Courts below have 
decreed the suit. Upon appeal to this 
Court, the Defendants ha^^e cojitended 
tliat they are raiyafcs and cannot be eject¬ 
ed except in couforiuily with the provi- 
sjcnis of the Bengal Tenancy Act. This 
«-ontention is based oji a two-fold ground; 
namely, first, that the disputed land is 
the homestead of the Defendants, govern¬ 
ed by the provisions of sec. 182 of the 
Bengal Tenancy Act; and secondly, that 
if the la]id is not their homestead, it is 
held by them as raiyats and for agricul¬ 
tural purposes. It may be premised 
here that the Defendants hold as raiyats 
jiarcels of land in the neighbourhood; 
those parcels, however, lie in a different 
village and are held by them under 
a landlord other than the Plaintiff. The 
previous history of the land in dispute 
has not been very successfully investigat¬ 
ed. We are told that it was used as a 
homestead by one Ram Kanai Seal; but 
no information is available as to whether 
he was a raiyat or not. In 1904, he 
transferred the laud to the Defendants. 
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Since then, the land has been used by the 
Defendants, not as their homestead, but 
only to gather and store the crops raised 
by them in the neighbouring fields. The 
Plaintiflf-Eespondent asserts that the hold¬ 
ing of Earn Kanai Seal was non-trans- 
ferable and that the Defendants did not 
acquire a valid title by their purchase; 
this may be assumed (o be correct for the 
purpose of the present argument. The 
position consequently is that the Defen¬ 
dants are tenants in respect of the disput¬ 
ed land, as after their purchase rent was 
necepted from thefii by one of two joint 
landlords ; and, the land in suit represents 
only a half share of the. entire holding. 
What, then, is the status of the IWen- 
dunts? ^ 

The first branch of their contention is 
that this is homestead land governecl by 
the provisions of sec. 182 of the Eengal 
Tenancy Act. ^That section is in these 
terms ; “ When a raiyat holds his home¬ 
stead otherwise than as part of his hold¬ 
ing as a raiyat, the incidents of his 
tenancy of the homestead shall be regulat¬ 
ed by local custom or usage, and, snbj.^ct 
to local custom or usage, by the provisions 
of this Act applicable to land held by a 
raiyat.” With regard to this section, it 
has been ruled by this Court in the cases 
of Kripanath v. Sheikh Amir (1), Pratap 
Chandra v. Bisweswar Prawaniek (2). 
Oolam Mowla v. Abdul Sowar (3) and 
Ilarihar Chatterjee v. Dinu Bera (1), 
that in order to make sec. 182 applicable, 
it is not essential that the home.stead 
should be in the same village or be he’d 
under the same landlord as the holding 
of the raiyat. This position has not been 
controverted by the Eespondent and has 

<1) 10 0. W. N. 944 : ■ c. 4 C. 1. J. 8S2 
(lOOOK 

(9) 9 0. W. N. 416 (1904). 

(8) 19 0. L J. 965 (1908). 

(i) M 0. X«. J. 170 tlOll). 


been made the foundation of an argument 
by the Appellants that even though the 
land is not used as a homestead by the 
raiyat, sec. 182 applies on proof that the 
land is capable of use as a homestead. 
The argument in substance is tha4 we 
should read ” any homestead ” for the ex¬ 
pression ‘ his homestead ’ and ” any 
holding " for ‘ his holding ’ to jnstif^Klm 
the <‘onelnHions ado|)ted in the cases '• 
rnentioMod. In onr opinion, there is no 
foundation for this contention. To 
siibslitiile for the expressions ” his 
home.stead” and “his holding,” the 
j>hras<*'< “any homc'stead ” and “any 
holding,” respectively, would obviously be 
to undertake legislation beyond the com¬ 
petence of a Court of Justice. The cases 
on \\hi<‘h reliance has been placed v>rere 
decided in view of the fact that there is 
nothing in the language of sec. 182 to 
jnslify it i restriction to cases where the 
homestead and the holding are situated in 
one villagi' and are held under one land¬ 
lord. That this was the reasoning on 
which the principle in question was 
adopted is clear from the decision in 
Harihar Chutterjee v. Dinu Dcra (4). 
\\'e are further not jireparcd to accede to 
the contention of tlie Appellants that the 
expression ” homestead ” is used in 
sec. 182 as a generic term descriptive 
of a particular kind of land; on the other 
hand, we think, it denotes land on which 
a raiyat has his homestead, that is, land 
used by him for residential purposes. In 
onr opinion,^it is plain that sec. 182 is not 
applicable where it is established that the 
land is not used by the raiyat as his home¬ 
stead ; it is not suflicient to show thftt tibe 
character of the land is such as would 
justify its use as a homestead. The Amt 
branch of the contention of the Appellants 
entirely fails. 

The second bimpiGfb Ct^ntfntioii of 

* ' ‘ ,h\ 
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the Appellants is that the land in suit is 
held by them as raiyats. It is plain 
that the provisions of the Bengal Tenancy 
Act are applicable to all lands used for 
agricultural purposes, and are not restrict¬ 
ed t<^such lands alone as are actually under 
cultivation. This view is sup]X)rted by a 
long series of decision amongst which 
-'"/nay be mentioned the Cases of Fiiz- 
* Patrich v. WdlLice (5), Latifar Rahaman 
V. Forhes (6) and Hedayrt Ali v. Kamala- 
tiUnd Singh (7). In the case last men¬ 
tioned, the question arose, whether land 
leased for grazing purposes was governed 
by the provisions of the Bengal Tenancy 
Act. It was i)ointed out that the Bengal 
Tenancy Act would be ajiplicable, if it was 
found that the grazing was in relation 
to cultivation, which is the primary j)iir- 
pose for which a raiyat acquires a rigid, to 
hold land. In the case before us, the De¬ 
fendants are raiyats in resfK'ct of lands in 
the vicinity of the land in suit, which th(*y 
have taken with a view to gather and 
store thereon the cro|)s raised on the 
adjacent laruls actually cultivated by them. 
This gathering and storage of cra|)s raised 
by them is clearly a purpose ancillarv to 
cultivation. Where, as here, land ha.4 
been let out for a purjwse like this, it is 
impossible to hold that the i^rovisions of 
the Bengal Tenancy Act do not apply; 
the inference is thus irresistible that the 
Defendants are raiyats also in respect of 
the disputed land. On behalf of the Ees- 
pondents, it has been strenuously contend¬ 
ed, however, that there ift nothing to 
indicate that the land was actually let out 
for this purpose. But we have the un¬ 
deniable fact that ever since the Defen¬ 
dants came into occupation of this land, 
they have used it for this purpose with- 

it) It trV, R. asi (1869). 

(6. 14 0. W.^N. 872 Il909,. 

tT> 17 C. l„J. 4U 11919), 


Tabafdab. 

out protest by their landlord. The land¬ 
lord is, in fact, in an inextricable dififi- 
ctdty. If it is his case that the land was 
let out as a homestead to raiyats, though 
no doubt they are raiyats iii respect of 
other lands in a different village under 
other landlords, the provisions of sec. 18’2 
are iipplicab!<‘. If, on the other bund, 
the land wa.s let out, as it aiqiarently was, 
t ) raiyats for a purpose ancillary to culti¬ 
vation, the grantees are raiyat,s in respect 
of the land. In eith<>r view, the Defen¬ 
dants arc raiyats and can be (ijtictc'd only 
in accordance with (lit- jirovisions of the 
Bengal Tenancy /fft. The Plaintiff has 
not shown that he is entitled to eject them 
under the Bengal Tenancy Act. ilis case, 
on the other hand, throughmit has been 
that the tenancy of the Del'cndants is 
governed by the provisions of the Trans¬ 
fer of Property Act which, in the view we 
take, ar(‘ inapplicable a^ is plain fiom 
SCI*. 117. 

Th<‘ result is that this appeal is allowed 
and the ,>-uit dismissed with costs in all 
the Courts. 

N. (J. Appeal allowed. 


[OIVIL REVISIONAL JURISDICTION ] 

Rule No. 728 of 1915. 


D. Chatterjrr, J. 
Beachcroft, fl. 
1916, 

4, Felruary. 


t Promoth A Nath R<)y 
( liiow'DHURy and 
others, Defendants, 
Petitioners, 

V. 

DiNAMONi UHOW'^- 
DHRxNi, Plaintiff, 
Oi»posite Party. 


Civ-l Pro.’edure Code {Act T of J90H<, Or. FF, 
r. 10 and Or. 4S, r. 1, cf, I— Suit bjf Hindu W'dow 
^Adoption pending *u*t — Widow allowed to proee 
cute euit, though diveeteet, on etrength o ante 
adoption agreement^-Order^ t, appealaKe. 


Where during the pendency of a suit 
brought by a Hindu widow, the Defendant 
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ntPORTS (te Indexi. 

The A4vocate«(ieii«al of Bengal. 

Wf^are gjad to notice that the vacancy in the 
Offict of liibe Advocate-Oeneral of Bengal about 
whidi we ecanplained in our last issue has been 
filled by the. appointment of Sir S. P. Sinho 
to take chairge (^,4he office temporarily. We 
believe that this (mwse has been adopted, very 
likely, because the Government of India and 
the Government of Bengal have not yet been able 
to as to whether the Advocate-General of 
Behgi(^ almeld continue to be the legal adviser 
jof of: todia. The s^ry of the 

Adyodj^i^lBneral was ‘rdsed from Rs. 8,000 to 
l^hgal w jc^rtitioned and the 
Ai(|»^ate4^l\Mjd to advise, two provincial 

one owing to the terri- 
Bnt it having been always one 
nf the Advocate-General 
diepi necessary, the Gov- 

K >. ordinary salary covered 

difficulty of the situation 
and Ortsi^ havir^ 
Bengal, this addition 













Mi 


But assuming that the salary of the Advocale- 
Genml were reduced, will it be pdasiWe for 
the (lovernment of India to save en6og!Nkit 
aj)p;)iating an efficient legal adviser to ‘\i^ 
GoTerniuetit of India with such savings? The 
Law Member of the Executive Council of the 
Viceroy and Governor-General is in a sense the 
legal adviser proper to the Government of India. 
But his duties in this respect relate more parti¬ 
cularly to legislation than to professional busi¬ 
ness. But we presume, that he has ordinarily 
to advise the Government of India with regard 
to cases in which the prerogative powers of the 
Crown with regard to reprieve and the like have 
to be exercised by the Viceroy. If the Govern¬ 
ment of India is bent on economy, it can only 
effect an economy by making over to the Law 
Member the duties of advising with regard to 
the legal affairs of the Government of India. 
With the money saved by the pro|)ose(l curtail¬ 
ment of the salary of the Advocate-General of 
Bengal, at the most a legal'Under-Secretary. 
may be given to him for making ready for him 
cases for opinion. Tin; present laiw Member. 
is very familiar W’ith Indian Law and if he may . 
be relieved of his other duties to a certain ex-,; 
tent it would be possible to reduce the salary ; 
of the Advocate-General of BenggI without in- ; 
curring additional expenditure but otherwise' 
hot. The other alternative would be 
Government of India to seek advice of the ; 
vineial Advocate-Generals on payment t 












for many years enjoyed the good oj>mi 9 n of the 
Bar and the conferment of the appointment 
of the Oificial Assignee on him l>y the Hon’ble 
the Chief Justice has given general satisfac¬ 
tion to the Bar. His ctipacity for work and 
stnnig common sense will, we are sure, 
enable him to do the work of adminis¬ 
tration with which he has b«‘en entrusted will) 
ability and to the satisfaction of all concerned. 
We have rea.son to believe that before long 
th^j^ijonneration of the Official Assignee, which 
' present paid by acoimnission of 5 ])er<'enl. 
on the assets of insolvent-debtors which come 
into his hands, will be fixed by legislation to a 
monthly salary. This would no doubt be a 
desirabie change from the public point of view. 
But the administration of "the office should 
continue under the supervision of the 

High Court and the appointment as now 
should rest with the Hon'ble the Chief Justice 
of the High Court. 

Guardian ad litem of minor Defendants. 

From a correspondence which appears in 
another column, it appears that the practice of 
appointing officers of the Court guardians ad 
litem of minor Defendants uhen tlie proposed 
natural guardian diK*s not accept the apiwint- 
nient, leads to incretise of costs to the ultimate 
prejudice of the minors whose interest this 
practice is intended to siTve. We think that 
the evil of wffiich our correspondent complains 
exists and calls for early remedy. The writer 
suggests two. One is, that the Courts be vested 
with authority to disjiense uith the consent, 
(or what amounts to the sanu* thing with the 
appearance) of the proposed guardian after 
instituting a local inquiry through the President 
of the Punchavet with a view to satisfy thein- 
8(.’lvo3 that such a course will not he to the pre¬ 
judice of the minors. We are hound to say 
that this course does not commend itself,to us. 
The alternative scheme, viz., of appointing 
a s\iecial officer to represent infan^ has miudi 
to commend it and W'e generally agree witli 
the reasons the writer adduces in support of it. 


not by reference to suporna^rai belief but .by 
natural knowledge, was assailed; as being 
subversive of religion and morality, but the 
Court of Appeal refused to invalidate the gift on 
.^iich gi-uiinds. The doctrine of the Secular 
Society is ceituiiily op[)o»ed to the doctrine of 
tlie Vt'das, the Bible or the Quoran but the 
Indian readers would hardly be prepared to re¬ 
gard it as subv('rsive of religion or morality. 
The doctrine is identical with the teachings \)f 
the ISaiikhya School of Hindu philosophy. 
Kit'idUi, the foiuider of the Sankhya philosophy 
did not ignoi’c, much less deny the truth of lo- 
vealed religion of (he Vvdae hut laid it down that 
the most afiproved line of human c;onduct in this 
\v<)ild is tq relieve misery and the most potent 
means of doing it is hf jnirsuit of fwsitive or 
natural knowledge. ^Kapila assigned a superior 
place to kno^iedge acquired by perceiJtion, ob- 
Hervatioi\, and experiment, co-ordinated by the 
laws of reasoning both deductive and induc¬ 
tive as the foundation of know^i^-^dge. Concem- 
i?ig the Vrd'is it said that, it is Sruti, i.e., some¬ 
thing Jieard or tninsmitte.'! to us by traditions 
and therefore as a means of knowledge it may 
he assigned a secondary place for the ])iir):oseB 
of his eOKpiiry. Tt would bV a heresy to say that 
the author of Sankhya regarded Sruii, (i.e., the 
VedoA-) as iiu're hearsay evidence in the legal 
sense. On the contrary he was disposed to ac¬ 
cept the Sruti as evidence of truth because he 
regarded the witnesses to revealed religion, us 
coti)]>etent witnesses. His object was the ac¬ 
quisition knowledge (which according to him 
should l)e nifitiuwintiralljf precise —for that is 
the meHf)ir»g of the ('xpression Sankhya) by the 
study of nature and natural la^vs with a view 
to relieve distress or misery in this world. The 
great Buddha adopted this philosophy and made 
a relfgi()n of it. Budhism eventually. becJUpae 
absorbed in Hinduism. So what has been 
r-alled secimrism in English legal terminology 
is even to-day the religion of nearly one-third 
or more of the human i>opulation in the Wprld. 
Even in Europe he will be a hold man who tyoiild 
ca'l tho doctrines of Buddha as subVeadiiire',’bf 


REfilGlOPS TOrjERATION AND 
. SECPLAKTSM. 

Secular Society, 
2 r|j. 447, the Journal of the Society of 
. G^parative legislation makes some very inter- 
^wng comments which we thoroughly, endoise. 

* gift to a Si.'ctdnr Society fowwM 

coQduct and huxnaafwoifere 


Jnoralitv or religion. ■ ’ -v , 

Buddhism was never suppressed in India by 
I'iMcny or burning at the stakes or other tows 
of persecutu>n, but in Veality it ’was 
by subjecting the doctrines of Sanhihfa i^S^&- 
Sophy to" higher flights of thought «i^ 
severe tests of logic by Smk&ra, 
thi nker^ ■' yejt' 
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logical aQalyeiH and demonstrate to l^e. world 
tiiat tiie one immutable reality belbind tho^ 
ail is Spirit aq^ that all })henomeua of 
nature observed by us are mere manife-stations 
or maya. He thus established the unity of the 
so-called material world and of the mind in 
that Spirit and demonstrated that the ultimate 
goal of everything sentient or material is 
union with this Divine Spirit. Since then 
Vedantism has been the very backbone of all 
schools and shades of religious thought and the 
one fountain-head from which all religious 
teachers in India have drawn their inspiration. 
It brought into harniooy secularism and spiri- 
tualisirkby showing that truth was hut one, ever, 
persisting, immutable, unchanged and imcbang- 
ing but in comnio?i ^'ith Snnkhya doctrines 
taught that it could only He attained by pursuit 
of knowledge. So thtr most af)proved Hindu 
view is that we are all in quest of that truth, 
the Divine Spirit, and if our goal is the sam(', it 
matters little i^ur inodes of enquiry are differ¬ 
ent, for religious toleration and liberty of 
thought have always been a cardinal doctrine 
of all shades of Hindu faith. I’he sentiments 
if St. Augii-stinc which we qnoh' below from our 
.'ontenip<irary will*appeal to every Indian us 
sssentiully a Hindu sentiment. 

“ Gifts in Xid of Secularism. —St. Augustine 
was once watching some children at play on the 
seashore making sand castles and channels‘to 
:;onduct the water into their little moats and 
[Winds. “ Is not this,” he said to himself, 
"just what I am doing—trying to confine the 


principle that human cohduct should be based 
mion natural knowledge, and not uijon super¬ 
natural belief, and that human welfare in,this 
workl is the iiroper end of all tjliought and ac¬ 
tion.” These objects were—it was urged—in¬ 
consistent with Christianity, and subversive of 
all religion and morality, and made the gift 
illegal !ind void on grounds of publictgiolicy. ^ut 
the ('ourt of Appeal refused to adopt this vi^w. 
Lord .luotK-e I’jckfonl admitted, indeed, t^)at 
the denial of ivligion, though not in tq||ins an 
objeel of the Swiety, was involved in its 
randiim as stated aliove, and that it was impSH- 
sihle to adopt such tenets without inferentially 
denying the Divine government of (he world 
and the principle.s of religion. In old times 
snch sentiments would undoubtedly have sent 
their adherents to the pillory or the stake; but 
the public jiolicy of the seventeenth century 
is not the public policy of to-day, still less is 
it the pulilic policy of the fifteenth century. To¬ 
day we recognise that (ruth is our highest quest, 
and that public |)olicy is not served by persecut¬ 
ing or penalising those who honestly, although 
mistakenly, as some of us think, woiild pro¬ 
pagate their own views.” 

r\ WHAT liAND OCCUPANCY 
RIOHT ]\rAY BE ACQUIRED? 

(Continued from page xcviii.) 

PriopRiRTOR’s private lajcd. — The, right of 
occupancy cannot ordinarily he acquired in laml 
held by the jiroprietcn of an estate or tenure- 
liolder as his iirivate land, known in Bengal ot' ‘ 


(Teat ocean of truth within the limits of dtigmas 
md definitions?” It is this feeling—that truth 
s something larger and deeper than any expres¬ 
sion which man can give' it in creeds and for- 
umlaiies—which has created the modern 
spirit , of religious toleration so strange to our 
ancestors and still deplored hy many well- 
meaning people. ■ The arguments and author¬ 
ities for the old. view w'ere marshalled with 
great fords and. persistency by counsel in. the 
reoentj caae.^f Ji* re Bowman, Secular Society 
V. 2 Cb. 447. There a testator 

gayg all hlk r^sidiiary real and personal estate 
the Society, TAmited, 

, Street, Parringtap. ’ Street, 
IS, a' Company 
Cumpahies . Acts.:'aa 'vfi 

■* ' —L-.w;a.L. Jj:' 3 ‘ 
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khamar, nij or nij-jote, and in Bih.ar as ztmet,. :■ 
uij, sir or kaniat, and in Orissa as niajhas fpod '■ 
by other names, Act VlIT of 188.5, see. 116. ... ' • 
Distinction rktwki4\ haiyati and no^-' . 
RAlYATi LANDS.- -There is a distinction long and > 
deeply ingrained in (he mind of the agricgl*'I. 
tnral |xifnilation of Bengal—rthe distinction/' 
between (hat portion of the land which, ! 
whatever cireunistaucos it was f 

■proprinted, and by whatever 
was known, whelher .as 
was recognised as being 
sive sense the 

as dittinguished from :^'.'!iljb»'. ie ^' 

■ va(ed or 
raUjati land, 

Zi'inindar’s 

{fdiare of the !:'^!i iiy 

jlSidection^ 

%l>y laiidjmM li iiiHMI i Miiite 









the existing law, to get into thw p^/:ii4mi4s 
as large an amount of the lahd. at pos¬ 

sible and convert it into hhamar latid, it has 
been thought necessary to make it clear* . . . 

that the existing stock of khmnar lands cannot 
hereafter be increased . . . and that a!l 

land which is not khttmar shall be deemed to 
be raiyati kind and that all land shall be pre¬ 
sumed to bo Taiyiiti land till the contrary is 
proved, Ibid, ]ti9; See Ajodhya v. Ham, 13 C. 

Herbert v. Chatter, 13 C. W. H. 

These lands were let out occasionally on 
rent in specie, but more generally at half the 
produce or even a smaller share. Ihe letting, 
in fact, did not, according to ancient theory, 
create the relationship of landlord and tenant 
between the proprietor and ciiltivator, neither 
;|ii*lid it create in favour of the latter any interest 
in the land so let out. It was really cultivation 
by hired labour, a share of the produce being 
; 1 taken by the labourer as remuneration or wages, 
Sarada Charan Mitra’s Land Law of Bengal, 
321. The principle of the Kent Acts of 1859, 
1869 and 1885 is that the jirpprietor is (*ntitle<l lo 
■ hold and cultivate such land by hired labour in 
any vear he pleases. The mere occupation for a 
number of years by a raiyat does not make the 
land raiyati and deprive (he landlord of the right 
of re-entry at the end of any agricultural year. 
The raiyat cannot acquire a right of occupancy 
or even the status of a nc)n-o<!cupanoy raiyat 
simply by occupation and payment of rent, as 
he may with respect to ordinary raiyiiti lands. 
Ibid, 322-323; Act VIII of 1885. 8(>c. 116. But 
notwithstanding that a. ])i6ce of land was ori¬ 
ginally the private land of the proprietor, he 
may by his conduct, waive his right to hold it 
as non-raiyati and make it raiyati, Ibid, 8-23. 
The Bent Acts provide that if any such land has 
been held under a lease for a term of years or 
from year to year, the raiyat does not acquire 
therein the right of occupancy, Act X of 1850, 
sec. 6; Act Vllt B. C. 1869; Act YIII of 4«85, 
sec. Ilf). 8e3 ilso Bhubhan v. Juginiokan, 20 
W. R. 308; Ashraf v. Mam, 23 W. 

Damodar v. DaUiUeah, 13 C. L. t 51^ ’^ C. 
But if such land be let out to a rajyaf 
for a term ()f years or from ^ 

impressed with the character of «i^iliaWv>'^%ati 
land' an^ccupaney rights could ■ feeliigMred 
in it by twelve years’ continuous 
, -jfi^haree v. Biharee, W.* 

-^cq^’^hsition bf’oc^ipiiicy 

a .lenau^^'in an .ullegPd 


WEliEl^y 


land canpot l>i§L pr^y^httedi ttntesA tlW 
proves that when the holding wae^ first 
it was held under a lease for a. term or frpm 
year to year. If it was not so InitiaUy let oat, 
the execution of a khbuliyat for a term byjthd 
tenant during the continuance of the tenancy 
does not affect his status or bar .the application 
of the provisions of Chap. V, Maeudon v. Gudir, 
1 C. L. J. 456. A tenant of kamat land does 
not acquire a right of occupancy by holdihg'it 
oven after the expiry of his lease, KaUkar v. 
Hupan, 12 0. W. N. 439. Unless the proprietor 
tak(*s the precaution indicated by the conclud¬ 
ing words of sec. llC^of the Bengal Tenancy 
.'\et, that is, Avhen any such land is held under 
a lease for a term of years or under a lease from 
year to year ” or in other words he lets it out 
for a terra, he canifSot ’^'reVent the accriial of 
the occu})ancy right in such land. 

TKNGRK-HOrDKR’s PRIVATE LANDS.— The 
Hengal Tenancy Act provides for the private 
lands of the proprietors only .via-, of persons 
owning an estate or imrt of an estate. Act Vllt 
of 1885, sec. 3 (2). The right to have khamar 
lands belongs only to proprietors wathin the 
meaning of the Act. Tenure-holders, such as 
puttiidam or ijnrdars, hav^-, as such, no such 
right, liampini’s Bengal Tenkncy Act, 4th Ed,, 
403: ]'’inucane and Ameer Ali’s Bcngrd Tenancy 
Art, 1st Ed., 457. But it may be pointed out 
that the Rent Acts of 1859 and 1869 spoke of 
“ proprietors of an estate or tenure '’ and they 
evidently meant tenure-holders who succeeded 
in obtaining leases of the entire villages in¬ 
cluding raiyati as well as nbn-rq»|fatti lands, e.g., 
putnidar, ijardars, tMccadafs. The character 
of a piece of land should not efasmge ^^he mere 
transfer by the proprietor of his right ^y;n'ay 
a putni or other leases of similar tistare. And 
we are not justified in holding thtt <mJ3i^;per- 
sons who'a# “ proprietors ” mtfain mean¬ 
ing of the '|tengal Tenancy Act are entitli^. to 
have privale lands, Sarada Charm* Mitm’s 
Land Law of' Bengal, 324. ’ 
tenure-holder has private lands theNitdes goy^- 
ing 'the a.ccruii}"of''Pccnpan£jr' right 
of. the Zemindar' govern 
in other'yrords 


arise ' 

such 'right' 









IHE OALOtITTA WJtyEKLY KOTBSt. 
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the viUege were paid by giants m Und instead 
ef by money salanes. Somewhat simi'ar are 
the ghatwah tenures of Beerbhum and else 
fWhere, originaUy granted for keeping mountain* 
passes against the Marhatta and other invaders, 
Field’s Introduction to the Bengal Kegulatiotw 
40*41. Kegaiding them it should bo noted that a 
service tenuie created tor the performatue 0 } 
services, private or personal (a the Zemindar, 
'may be resumed by the Zeinmdai, uhen the 
services are no longer required or the giantre 
relu86t> to jierforni them, Hadha v liadliu, 1 
Ij R. 22 C’al 9.58, Bhtmapaiifi v Itam, 1 Jj 
R 22 Bom. 422 , 4Msar \. Crcij, 2J ( Ij J 
403. In such a case, the holding ot land tor 
service, though the soivici may be cilhd lent 
in the broad sense ot the Aoid, <ieates no light 
of occumney 01 any othei '^atutoiv right re¬ 
cognised by the lau, lluno (lobind v liam- 
raino,l L R 4tal 67. But when the giant 
IS tor aereicc* o1 a pnblib natun , in other woids, 
when lands aie hgkl upon a grant sabjict to 1 
burden of ••eivice and not meieh in lieu of 


wages, us long as the ho’dns—the giante's— 
are able and willing to }reitoim tbe seivices, the 
Xenundiii ha> no light to put an (uid to the 
tenuie, whethd the sefviees aie lequned or not, 
Vencafa v Sobhandn, 10 C \\ \ 101 h t 
3 C Jj J 1 P (’ Haling legaiil to the 
language of sec 0 of Act X of IH.'rO it was hel 1 
that a right of occupancy nnglit be acquired e\( n 
in the (howhdan (hahian lands by tuiants, 
who had cultivated 01 held such land-* lor 
twelve years, and this conclusion is not a fleeted 


even if we ai-sume that the tvuiants weio 011 - 
ginallv merely teiiants-at-will, liam v Ham, I 
L. R 31 C’al 1021 refeiiiug to Thaioontii 
Dasu's ease, B. h, R 202 , 3 W R (Act X) 
29;ffyderv Bhaopendro, 15 W R 231 But 
the judgment m that case was h is^d on the 1 rw 
as to the acquisition of the right ot occiqiancy 
as It stood under Act X of 18o9, unc ntrolUd in 
any way by any consideration of the incidents 
'which are peeutiar to the service tenures Th'* 
Bengal Tenaticy Act does not lay down any 1 ule 
of law with respect to the acquisition of occu- 
pftney light in lands held under the service 
tenure, 1^ At has expressly provided that no¬ 
thing in it shnU^sid'ect any incident of a service 
tenure, of 1886, sec. 181). though 

these ittcwit* um apeeified. Under it 

thM^ iu> of occupancy can be acquired 

jjf* 46: 8, t ,« 0. 




63 ‘ The mum reason is," as iioiuted out by 

Boss, J , that such rights, ii peimitted, 
would have the effect of peiiiianently intercept¬ 
ing very substintial poition of the usufruct of 
the land, the (‘iijoyment ot the whn'e ot which, 
howevoi, is, by the voiy constitution of the 
tenmv*, deemed essentiil tor the bubsisteiice of 
the holdei ot the office and for the cfhment idia- 
cJuige of the duties incidnit theieto,” Babu v. 
Puma, 10 ( Ij J 602 The growth ol such 
lights would, therefore, sr'eiu to be inconsibi^ent 
with the natuK ol service 1 mimes Bii^’'"'' 
custom or local usage miglit grow up m any ' 
local lie I ds to the i^cogrution of otcupincy 
lights and buth custom might be binding, 
Moh(sh V Vran, 1 C L J 1,18 Jbit the 
restijcfion on th^* growth of ocxupancy on non 
occupancy lights in qhxitraU 'anIs is foi the 
benefit (t the yhafwal When, theieloie, the 
Zemind u unlaw hill v diijiossesses the qhatwal 
and s-^ttles the land with a raiyat, the latter 
acquiies non-occupancy <«nd occupancy rights 
agiinst his I.indloid The Zeminciar’b position 
1 -, not impiovel if iqion robumption of {he qhat- 
ivah binds by (rovernmeiit, they aie subse- 
qiunllv s«tfl(d with them, Babu v Puma, 10 
C h J 602 A ‘ laiyati ” iiiteiesf can be 
acquired in chahran lands, which had been le- 
sumed bv (loveinnienl and (lansfcried to the 
Zernindai, 7bpm V Tincotrn, 15 (' W \ 976 
c I'i C L ,7 271 


Lwd \cqiiRin or (’amonmjm’ lv\i> — 
hands acquired uridei the Lrnd Kcqiubition 
Act, 1891, and tbe (’intonni nfs Act, 1889, 
become the piopertv ot th(> (jovernmeuf or the 
locil bodv ot Railwav Com pa in lor whreh they 
are acqmn d If often hipjiens that such lands 
are teruporaiilv not nquited by tbe (loveru- 
ment, or the 1 cal btulv or flu* Railway Com- 
jntiiV \nd formerIv it thev were teni|X)rarily 
sublet to agiiculturil hinnts orcupancy rights 
might acciiie and tbe^ bad to be re*ftcquitbd 
again on pavment ot coni|)ensation whep 
weie igmi j(«pmed for public purpose, 
oonwddition deten-d them fmm tenip&flfaiif 
subletting siicb binds when tl^S 
be follow ed w ith idvantage, m ' 

of th(‘ Bill of 1906 for ameil4% 

Act On this ground m M 

mode in the law, tbq whkli PlP h4» 

the ncqiiisrtion of WA* 

t5ciipaney rights 16^^, » 

C sec. 1J6. 
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ciitta High Court that occupancy rights might 
accrue in those areas which had been included 
within the town of (.'alcutta, subsequent to the 
passing of the' Bengal Tenancy Act, 1885, 
Jiiraj v. Gcypeswar, 1. h. K. ‘27 Cal. It 

was considered undesirable that the Act should 
luive any ajaplication to the town of Calcutta 
as it is now constituted or as it may hereafter be 
constituted under any future extension or modi¬ 
fication of its boundaries. Hence the law has 
amended, See Explanation to sec. 1. Act 
■^iri of 1885 added by Act I of 1907 B. C. ihit 
existing rights have been saved, sub-sec. (2) 
added to sec. 19 of Act VIII of 1885 by Act 
I of 1907 B. C. 

(To he continued.) 

Radhakomox M00KRT1.1RK, M.A., B.L. 

(Eorrc&ponhcncc. 

REl’REBEXTATIOX OF MINORS. 

To THII EniTOR, “ C.iLCirrrA Wrekia Notes.*’ 
Under the present ('ivil Procedure (’ode 
Or. S2,’r. 4 (3), (4), express consent on the 
part of the person pr()|K>se<,i a.-s guardian <ul 
litem of the minor Defendant, appears to be 
imperative, in defaidt of which the Court Ins to 
appoint one of its own officers as guardian. 
This principle is further enforced by the terms 
of the authorised notici' issued under Or. 32, r. 
3. It has to he noted, howev<*r, that r. 131 A. 
(,’h. I, p. ®8, Vol. 1, H. C.’s Oen. Rules and 
(•k. Orders, appears to give thafrCourt a discre- 
ti(»nary power to dispense with exj)ress cou-ent 
in certain circumstances. It runs to the cflect 


does not i^m to be'advis^hle to encourage 
making of a sworn declaration by the Plaint 
regarding the state of mind of a person in th 
oppt^ite camp, for such declarations wiH ver 
soon sink into a matter of empty form, beside 
exi)osing the Plaintiff to the risk of prosecutio 
for false affidavit at the hands of an enemy^ 

So it follows that sliort of actual consent 0 
the part of the person notified under Or, 82, r. i 
the Court has got to appoint one of its officei 
as guardian. Jlut this is very expensive i 
suits of small value, for the officer will want t 
make a local inquiry to satisfy himself, W'hethe 
the suit should he' defended or not. In th 
great majority of ca-ses the inquiry* brings n 
result, nor is it, likely that it shoulo 
Besides, it not infrStjnently happens that th 
officer whti was ^lardian in the original suit 
has been tran.sferred at the execution, an 
then another officer has to be appointed in hi 
place, to the re-duplication of the same jwoct 
(lure with all jfs attendant ^)sts. In this wa 
the costs incjirred on this h('ad often exceed th 
claim itself, to the undoubted hardship of th 
Plaintiff who has to find the money immediate 
ly, but to the real detriment of the minor wh 
has ultimately to pay, \ind whose interests th 
measure is intended or suppos('d to serve, 

A remedy seems to be urgently called for i 
(hose circumstances. It is respectfully suf 
ge.s((*d tlwit the (’ourts may be vested with th 
discretion to dispense wdth express consent o 
Ihe |)iirt of the propost'd guardian, at least i 
certain clasies of suits. In doing so the. Court 
may, over and above the service of the notic 


“ . A ('onrt cannot appoint a fjen-on 

to bo a guardian tid litem of a min(;r Defendant 
unless it has ascertained definitely that he 
consents. The practice would seem to be to 
require the Plaintiff to declare this in • the 
affidavit made by him under r. 3 (3), (t.c., ()f 
Or. 32 of the Code); etc., etc.” As the itdics 
v\iil show, the wording of the Circular Order 
is of a non-scommittnf^ charact(*r and, I af>pre- 
hend, advisedly so, but all thi same it ap- 
pe.n’s to be somewhat misleading. . For th(< 
authorities reported in 15 C. jj, J. p. SClfi C. 
Ij. .1. p. 318, etc., lay down .'thftflin ihe ftbsericc 
of an actual conwmt by the f^jsOEed, guardian, 
there can be no effective rep^eBehtat^h hy him 
and the (’ourt is bound to appoint ^tie of its 
own officers as guardian of. the minoir/in de¬ 
fault of which the entire proceadjisi^!!^ the 
1 ^, so far as the minor is eoncar"^^.uyijjlt he 
ss'unlUty. On general it 


under Or. 32, r. 3, in the usual course, tak 
furl her precautions, such as addressing inquiric 
by p.'jst to the recipient of the notice, or an 
other [rersons that they think fit,, inclodini! 
porhajrs, the President Panchayet of the Unio 
in which the minor lives. As systematic al 
tempt is^being made to orgapise these Union 
as real units of admini.^tr^tjon, the Presiden 
l^mchayet may be made statutorily resjfjonwbl 
for funrishing information to the Civil Courts ii 
these and other mattc'rs, The postage coats fo 
such correspondence will be nOmliiaL .Aft? 
reasonably satisfying themaelves in th## 
the Courts may be allowed on 

of* the peksnns enumerated in-k'J (B 
acc(»rdiiig to the rule Q|;|ke^eii#.weB^ 
down, a«;gqj^}an/od,.:|tfcnt of-'.th»''#iiip'if,i;^ei 
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>pointmeht of a Court officer as guardian ad 
‘cm. If in ticw of the ridings, however, it 
5 too much to expect any relaxation of the pre- 
lut provisions on the subject, another altor- 
itive course suggests itsself. This is to ap- 
)int an ol|icer on consolidated pay and travcll- 
g allowance to act as the official guardian ad 
Icm of minors at each suitable centre. The 
Iditional cost may be recouj)ed by levying a 
iw scale of charge's, fixed ad valorem or on any 
her principle, on all plaints in which there 
'e minor defendants. If the scale of charges 
3 fixed wih judgment and discrimination, it 
ill bring real relief to tlu3 parties, and at the 
ime tiroe«the receipts may be sufficii'iit to make 
10 (^ice se.lf-'Knn(>orting. Kven if there be 
deficit, it should not, A the interests of the 
^ministration of justice, begrudged. IMore- 
ver, some further equivalent for the additional 
Litlay that, may be necessary, may be found by. 
>ordinating, ns may be easily and very nse- 
illy done, with new ofliee, tlu' duly of 
becking the service of ]irocesses locally—a 
ranch of work w’hieh is all hot neglected owing 
a the generally overworked condition of the 
Jazirs. 

• “ AREM.” 


luri Appeal on ap|)ea!s ugainat sentence, the 
Court would assume that thejf were instructed 
upon all the facts of the case. It Wjuj necessary 
that they shdidd be, so that they could, inform 
the Court of all the circunistancea leading to 
tbr^ imposition of the sentence. 

^ The apjHiul was then adjourned for a^wcek 
or the Crown Coim.sel to get instructWns. 

GALCUm HIGH COUBT. 

dMisloM nfrt 


4 iote 0 of (STaoto. 

BNQLISH LAW COURTS. 

COURT OF CRIMINAL Al'ITiAL FOR 
DNOLAND AND ^VAL15S. Hefore Lukd 
’HII 4F JuBTicK, Hankky and Low, .1.1. Kina 
Williams alias Kmbkton, .\ppellant. dlsi 
lanuary 19IG. 

Appeal against sentence only—(Jourt entitled 
0 question mlklity of conviction—Crown 
Joumel expected to be instructed on whole 
•ase. 

The Appellant M’illiams appealed against a 
wntence of four years’ penal servitude passed 
igainst him on his being convicted of burglary 
li the Ooreet Sessions. 

The AfipeUant apjieared in iierson. 

Mr. Handolff Gldn appeared for the Crown. 

The Lctnn CmtsF JpsTicii on taking up the 
H>peal hbHdrved that although the Appellant 
nid appieaied only agiiinst sentence, the Court 
;hmight; 4 t fieoe^ry to examine the validity 
jf ..the ^nyietion. , 

/'ij.ka*'gaitl that^h6 h'Ad 


mtimportoat OBHi lo bo fnlij rGportBd 

Ciu.MiN.in Rkvisiox.al Juhisdiction. Before 
Chitj-y and Walmsusy, JJ. Crimik.vl 
Rhvisjon Cash No. 10-20 of 1915. 
JANOLl SJNGll .4X0 oks., Fetitioners c . 
THE KING-EMFEHOR, Opjiosite .rarty. 

•21st .lamiary 1910. 

Penal Code sees. 147 and 3'M/140 — Sc;paratc 
sentences, illegal—Enhancement of sentence, 
when aggregate sentence not excessive. 

This \sas a Rule granted against an 
order of ]\]r. N. K. Dutt, Sessions Judge 
of Alunghyr, dated '25th October 1915, con¬ 
firming in appeal the order- of Babu Hari- 
jiada Bhuttacharjee, Deputy Magistrate of 
Munghyr, dated 17th Se[)tember 1916, con- 
*victing .Petitioners under secs, 147 and 
H-25/149, 1. P. C., and sentencing some to 
rigorous imprisonment for one year and .dx 
months respectively, and others for nine months 
and three months resjiectively. I’hey were 
further ordered to execute l.omls to keep tire 
peace for one year lo the e-xlent of lls. J(K) each 
with a surety for Rs. 109. 

I’heir Lordships delivered tlie following 
.ludgment:— 

According to the rulings of this (’ourt, thB 
separate sentences |)a.sse(l on the Petitioners 
under secs. 147 and ;3‘25/I49, I. P. C., should 
not have been p.a 3 .sed. They, therefore, cfld|!3^ : 
be al'owed to stand. Tt does not follow 


the retitifuiers are to get 




because of that error in pacing the 
by ! the Courts below. Wb do .sot 
the aggregate sentence^ 
under those sections 

accordingly, acting- oii(|isrs'v,ddr'''|)o"^^ ‘ ^ 

by st'-c. 439, Cr.^ P., (j:. 

' sentences under 






seat^nces of one year and six rnontbs the sen¬ 
tences will be enhanced tp eighteen months’ 
rigorous imprisonment under sec. 147, 1. I’. 

, C'., and on rinoso Petitioners who have received 
sentences of nine months and three rbonths, 
the sentences under sec. 117, J. P. C., will be 
enhanced twelve months. The orders under 
see. 100* C’r. P. V., will stand. 

Mr. CaspcTsz ahd liobu Harihar Prosad Sinha 
for the Petitioners. 

^r. SuHan Ahmad for .the Crown. 

^ M il >— 

' (IiviL Apprllate Jurisdiction. Before 11. 
CH.4TTKHJER and Nkwboild, JJ. Appeal 
FBOM Appellate Decree No. 1180 of 1914. 
SKIJMATI SUSILA BALA DEBI, Plain¬ 
tiff, Apjiellant v. SEIM ATI NITBAE- 
MAXI DASI AND ORS., Defendants, Ees- 
pondents. .l-2th August 1915. 
liengal Tenancy Act—Decree for rent (u crued 
prior to sale of landlord's interest hut obtained 
after sale—Rent decree or money decree — 
fravsfcrabilUy of occupancy-right. 

The facts of the ease material to this rejKjrt 
are these :— 

There is a certain tenancy of.some 64 bighas 
odd which belongs to Kiaori Lai (Jhosh. lender 
!EIfori Lai Ghosh there was a <*.ertain tenant 
by name Sarba Mangala Debi. Kisori Lai 
brought a suit for rent in 1906 against Sarba 
Mangala Debi for the rent due on her tenancy 
and obtained'a decree in 1900. In execution of 
this decree the property was sold on the 5th 
December 1906 and was piirchast'd at the exe¬ 
cution f-a'e by Susila Bala Debi, the present 
I^Iaintiff. It” appeared that under Sarba 
Mangala Debi there was a certain jote 
of 10 bighas odd. The name of the tenant 
was Nitharmani Dasi the Defendant No. 1 
in the present suit. Nitharmani Dasi on 
the 8th February 1901 mortgaged her in¬ 
terest to one Barada Sundari Debi the Defend¬ 
ant No. 2 in the present suit. After,.Sarba 
Mangala Debi had lost her interest in the Iriid 
in suit, she brought a suit for rent against, De¬ 
fendant No. L This rent was due and had 
aecnied prior to December 1906 the date of the 
Plaintiff’s purchase. This suit w’as deepened and 
in December 1907 she executed the decree and 
sold tlip jote nnd it w-Rs purchased by Defend¬ 
ant No. 8 Golain Nabi Khan on the 3rd August 
1009.- On these factw the Plaintiff sued for Ithas 
po^ssion of the lands suit. 

Both the Comi^.i.'belcywi found tWl'i^. ’in- 
of the' Defendant No.- 1 an 


occupancy raiyaf and that the decr^ obtained 
by Sarba Mangala is a rent decroe'axtd dittii,i8sed 
the suit \yitb costs. ' 

Hence the Plaintiff ba.s preferred this second 
appeal. 

Babu Baidyanath Dutt (with j|im Babu 
Tarakeshwar Pal C’howdhuri) appeared for the 
Ajipellant and contended that the question 
whether llie decree obtained by Sarba JMangala 
is a rent-decree or a money-decree has been 
concluded hy the Privy Council decision ol 
Forbes V. Maharaj Bahadur Sing, I. L. E. 41 
Cal. 926 P. C. The decree is a money-decree 
and nothing passed to the J.)efendant No. 3 
because the interest of Defendant Nq. 1 is that 
of an occupancy raiyat and is not transferable 
by custom in this patt of the country. 

Babu Kshitis Chandra ChMrajbarti for 
Defendant No. 3, Kespondent contended 
that the Privy Council case was clearly dis¬ 
tinguishable. The suit in that case was brpught 
for a declaration that tl^g^ decree ob'^ined 
by the landlord whose interest had been .aold 
away was not a rent-decree and for an injunc¬ 
tion that the sale could not be held under the 
provisions of tlie Bengal Tenancy Act upon the 
basis of that decree. -BCt in the present case 
the decree was drawn up in conformity with the 
provisions of the Bengal Tenancy Act. 

[CUATTKR.?RK, J .—^It is a rent-dccrec in 
form but not in substance.] 

My client is a stranger execution-purchaser. 
Sale has been rightly or wrongly held under 
the inovisions of the Bengal Tenancy Act. See 
Malkarjun v. Narahari, 5 C. W> N. 10 P. C. 
The second point is that, the question whether 
cKicupaiicy-rigbt is transferable or not has not 
been gone into in the present case. 

r(!HATTBRjBB, J.—Who is to raiso , this 
point?] 

The Plaintiff ought to raise it. 

Held, nat the decree obtained by a landlord 
whose interest has passed away prior to 
the date of the decree is a OKureyrdecree and 
that the occupancy-right in this pwrt of the 
country is not transferable. • 

Appeal 


4 ' 
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objected that by an adoption made since 
the institution of the suit, the Plaintiff 
had divested herself of the estate of her 
husband and so could no lonycr prosecute 
the suit, but the Court overruled the objec¬ 
tion in the view that Plaintiff was entitled 
to prosecute the suit under an :inic-adop- 
tion ayreenient with the natural father 
of the adopted son : 

JleM That the order was not one under 
r. to of Or. Td of the Cicil Procedure. Code 
unit if'as not appealable under Or. 4:i, r. /, 
(d. 1- f 

'Join’s was a Jiiile kii tho ‘J3nl 

t7iily 191.5 an onk'r of iNli'. ('. 

Baj‘tl(‘v, Dist.j'k-l of J\rytiiciisingJi, 

dr.tod Iho ‘.idrd May 1915 di'^inissinjj an ap- 
pt'nl pndern'fTayuinst an order of Babu 
S. B. iiakslii, Subordinate dud^^o of that 
I)l (cc*, dated the l.5tli iMarrli 1915. 

Blaintiir instituted Suit No. IK of I91“J‘ 
in the .“5rd SubJ^'dinale Judf’c's Court. 
ISIyrnensiiigh, for a certain slian* of some 
lands allejfing that it aj^poiiained to her 
Z(?inindari whieh she allof^ed she held in 
the ri{fhf.sof a Hindu widow by inh<'ri(am-c 
from Jier deeeasful husband. After tho 
institution of the suit she ad<nited a minor 
son to her husband on tlie 3rd August 
1914. 

Thereupon the l>efondants ol)jecled that 
she eould not pnK-eed with the suit as slu' 
was divested ef her estate b\ a<l p'ion. 
On hei' bcdialf it was urged that she was 
entitled to possess the itroporty by virtue of 
an ante-adoptioM agreement with the 
natural fatlier of the adopted son and bad 
the right to maintain and prosecute the 
srut. Tl e Subordinate Judge after hearing 
both sides passed order, dated the 15th 
March 1915, to the effect that the suit 
was maintainable if the plaint w'as amend¬ 
ed by adding the words “she now holds the 
estate by virtue of an agreement though 
there has been an adoption.” The plaint 


was accordingly amended on tho 2Cth 
March 1915. 

Th(' Petitioner a]>j)ealed against that 
order hut (he. District Judge dismis-sed the 
a[)peaJ Jiolding that no appeal lay against 
that or(l('r; llui Petitioner ojjtaincd Wio 
ftresent Uvile. 

Mr. B. ('hneherbiillij (witli liabii Joyesh 
Chandra Hay, Dr. Naresh (Hiandra Sen 
Cupla and Babu Surendra Mohan Chose) 
for the iVlitituier.—Though the Peti¬ 
tioner was divested of her estate by adop¬ 
tion she still claimed the right to continue 
the suit ojj the basis of another tithi, viz., 
under the, deed of agreement with the 
father of the adoj)ted son. J’herefori; the 
Older cf )l,o Subordinate .Judge I n I erajipli- 
(•ut!on came under Or. *21, r. JO. Hence 
an ajipeal lay undi'r Or. 13, r. 1, el. 1. 
I’mier the deed .die wa.s only maTiagea' and 
could not prosecute the suit in her own 
name. 

Sir S. P. Sinha (with Babiis lUisonIa 
Kumar Bose and .\siia Banjun Chose) for 
tlie Opposite' Party. - As (here w'as no ap¬ 
plication to he permitted to proceed with 
the suit the eirder did not come under Or. 
21, r. 10. It is an enaliling section. !(■ 
contemplates a ease where during (lie 
pemlenev of a suit an intere.st (h'\ol\<*s on 
the jierson. There is no application by a 
fier.-oii on whom an interest has devolved 
during the. pendency of tlic ease. 'I’here- 
foj'c the order does not eome under Or. 21, 
r. 1, hence no afifieal lay to tlie District 
Judge under Or. 13, r. 1, cl. 1. 

The JumiMi'.NT or' the Covut was as 
follows :— 

Or. 22, r. 10 of the Civil Procedure 
Code has application to cases in which 
during tho pendency of a suit, the in 
tercst is assigned, created or devolves and 
an apfilication is made for the leave of the 
Court for the continuance of the suit in 
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favour of <n- against a ])erson in whose 
favour MioJi an ussignincnt, creation or 
<l<‘volti<ion Jias operated. Against tJuj 
order Juade by tlie (’ourt on sneh applica¬ 
tion (lu*re is an appeal provided by Or. 13, 
r. d . cl. (c)^ In ibis caso the PluintilT did 
not make any ajiplication for being allow¬ 
ed to continue (Ik; suit in consequence of 
any assignment, creation or devolution ot 
interest in her favour ; .she eonlests the 
suit on the ground that there was no devo¬ 
lution of any interest but that the interest 
v\bich she |)Ossessod bud been luaintau.ed 
in i'onsequcnco of a ceidain agreement v. itb 
the fattier of the son she had adofitcd 
jieuding the suit. 

We have nothing to do with the merits 
of the question that ai ises iijion the adop¬ 
tion or agreement. .Ml that wc have to 
SCO in this case i.s whether the order was 
one under Or. ‘12, r. 10. Wc think it 
was not and thend'ore the apjical to the 
District .Tudge did not lie and this Eule 
i.s discharged with costs, hearing fee, five 
gold mohurs, 

N. 0. liule discharycil. 


(OIVIL APPELLATE JURISDICTION.] 

Appeal from Original Civil 
Jurisdiction. 

No. 61 OF 1915 
Sanderson, C. J. 

In Re Qobordhan 
Seal, an Insolvent: 
|Sm. Larhi Priya Dassi, 
Appellant, 

• V. 

Sm. Rai Kessoiu Da SSI 
and anr., Respondents. 


WOODROFFE, J. 
Moores.! EE, J. 

1916, 

Heard, 

31, Janimry, 1 & 
2, Febrnary. 

J udginent. 


2, February. 
rre$ide}\cy Towns Insolvency Act (III o '1909', 
tec. 57 — Trans'er by insolvent prior to ineolvency to 
iti'e —Beuatai transaction—Transfer by wie to 
another after husband's adjudication. 

A hti/ihand tranaferred his share in his 
family du'olliiiy-hausa to his wife without 


coasidvration on the 11th Noventber Wtl. 
On the ^7lh of February HHii he was ad- 
jmlieaied insolvent and his wife on the Itlth 
of Oetober lUlii transferred the propcrtij 
ivhieh had been so eonveijed to her to the 
Ippellant, 

Tbdd -Thai even assnniiny that the .4p-v 
peltant had purehased the property for 
valuable eonsiderafion and without notice 
of the adjudication of the ius<dveui, the, 
transfer to the Appellant subsequent to 
adjudication was void under see, h7 'of the 
I'residenry Towns ijisotreney .let inns- 
niueli as the trad’.ufer by the. husband to 
the wife prior to his insolvency was found 
to be fictitious or bouanii and the conse¬ 
quence was that the property had- vested 
in the Official Assiynee prio^i.o the transfer 
to the Appelhint. 

Per IMooKKii.ii'iK, J. ~Ni> title by esU>ppd 
(leerued to the pp<'lla^t as ayainst the 
Official Assiynee. 

The Official Assiynee to what extent re¬ 
presentative of insolvent considered. 

In rk Ki.obodi.nsky (1) and In re Hart 
(■2) disiinyuished. 

On the Olh N’ovmnher 19il one (iobor- 
dhan Seal transferred his t^rd share in his 
family dwelling-house wliich was his finly 
substantial proiierty in favour of his wife 
Surhosundary Dasi. On the ‘27th Febru¬ 
ary 1912 (loboi-dhan Seal was adjudicated 
iin insolvent on his own |K*tition. Subse¬ 
quently on tlie J‘2tli Oetober 191*2, Surbo- 
sundary transferred the said property to 
liukhi I’l'iya J)assi the A])|)tdlant. An 
application was made by Rai Kessori Dassi 
the Respondent, who was the only substan¬ 
tial creditor of tlie insolvent (lobordhan 
Seal for a declaration that the said trans¬ 
fers were void and iiiojierative as against 
Hie Ottieial Assignee. 

(I) [1903] 2 K. B. 517, 624. 

(2I [1*12] 8 K. B. 6. 
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Mr. .lusticv Chiuuiluiri held in tlie C^nirt 
of first insfance that tho aalo ))y the wife 
io tJie iiis!)i\eht was a tictitioin sale and also 
that the transfer l)y Surbosundary in 
fa\'otir of Lnkhi J’riya was a lictitions one 
and aeeordingly he held that holli thotrans- 
fejs were void aj^ainst tlie Ofliei il Assignee. 

.Against tliat t)rd('r th(' pn'seiit appeal 
was ]»fef(‘rr<‘d h} the Appellant. 

Mr. LatKjford .lithtrs (with him Mr. S. 
K. ('hakrararii/) for the A))pel!ant. 
I'n<lei *see. 07 of the lnsolvene\ Aet winch 
corre.sponds with see.^ It) of the Kiiiglish 
Aet, this ap[>lie.'ttion oii^t to have been 
mad(‘ by the Otladal Assignee. A CK'ditor 
earinot apply. As regatvls the seeond con¬ 
veyance, supposing a purchaser knows 
that there was a^volnntary transfer but he 
does not know of the insolvtuiev or he 
knows of the insoivcmev but he doe.s not 
know that the transfer was voluntary, in 
either of tlu'se eas#^ a transfer after in¬ 
solvency is indistinguishable from a trans¬ 
fer before insolvency. “ Void ’ in sec. 
07 means voidable. In re ShtbodinKl.n 
(1), III rc Hurl (-2), In re ]’(in,^itlnrl (18», 
In rr Hrall (It)), In re (.'iirlrr nnd Kcniler- 
dinc's (Uinlnirl (20), He. Nnlhnnil Pronn- 
t'inl lUink of I'lnrflnnd (27) and In rr 
liranxon (21). 

Mr. B. A'. Lahiri (with him Mr. A'. 
N. Mnjuindur) for the Respondent Rai 
Kessori. 'Fho cojiveyanee in favour of the 
wife is clearly lictitions. If that is so, the 
conveyance from tho wife in favour of the. 
Appellant after the date, of the adjudication 
order cannot avail the Appellant, fwam 
though the transaction be absolutely bond 
fide and (or valiiabh' consideration. On 

(1) [1903] 9 K. B SI7, 694. 

12) [1912] 8 K. B 6. 

(18) [1898] 2 Q B. 877. 

(19) [1898] 2 Q. B. 881. 

(20) [1897] 1 Cti. 776. 

(31) [1914] 8 K. B 1080. 

(87) [1896] 1 Ch. 100 (1694). 


reference to the .Appellant's evidence, how¬ 
ever, it is (piite clear (hat even if not ficti¬ 
tious, th(‘ latter conveyance is an attempt 
to defeat and delay the creditor and will 
not be pro(ect(*d as being against tho 
])oliey of the bankruptcy laws, T^e 
evidence .shows that the Appellant 
had knowledge of the title. If she 
has means <if knowh'dge, she must be 
affected by that knowledge. Tonihhift v. 
Siiffrrif (28). In this ease the husband 
made a transbu’ of the property benaini in 
the name of his wife. So that the real 
title to the property j-eiuained with the 
insolvent up to the date, of the ordiT of 
adjudication. Tjuni adjudication the pi’o- 
j)ei‘ty ve.sted in the Otlicial ,\ssignee. Sec. 
17 insohenev .\et. Tlu'refore no protection 
is given to the transaction takitig place 
after the ordm- of adjudication. It will be 
.allowing a pejson w ithout any title to the 
pi'operty to deal with it. See A'.rp. 
Ilnbbidijc (22) and In rc Hrall (19). See 
(uoviso to sec. 51 of tht' Insolvency Act. 
In the cases cited by Afr. .lames the tran- 
sanctions which rec<*ived protection were all 
bt‘for(‘ the order of adjudication. 

Hart's ease (2) only extends the priti- 
ciple in Carter's case (20) a)id |)rotects a 
purcha.ser for value from the <lonee under 
a voluntary settlement before (lai receiv¬ 
ing order but after the committal ol an act 
<ff bankruptc-y but without notice oJ it. 
Sec. 49 of the Knglisli Act does not pro¬ 
tect transactions which are not in the 
ordinarv <'oui'se <•( bii.siness but lo) the pui- 
]H)se of dfiing that whk’h in law consti¬ 
tutes an act of bankruptcy. He Sharp 
Krp. Ciindnj v. dohnsion (29). No 

»2) [1912] 3 K. B 6. 

(19) (1898] 2 Q^B. 381 Ht p, 884. 

(20) [1897] 1 Ch 776. 

(22) E. B' 8 Ch. D. 367 (1878). 

(98) I-. R. 8 A. C. 213 «t pp. 226, 227, 281 
(1877). 

(29) 83 L. T. 416 (1900). 



556 


tHE CALCUTTA WEEXr.Y NOTES. 


[VoL. XX. 


Tk rr (iObordttax Sral V . F>m. Rai Kessori Dassi. 


transiietion which is contrary to the policy 
of the bankruptcy law will be protected. 
/h /r liadham (-23). 

No transfer by the insolvent is void oh 
iuitio but is void only if insolvency snp<‘r- 
ven<‘s, /.c., from the titne the title of tlio 
trust«'e lias accrued. Tt follows therefore 
that every equity which has been acipiired 
before the beginninjf of the bankru]>tcv is 
to be respected. 

The drixiMKNT ok the Court ^\as as 
billows :— 

Saxdrrson, C. ,1.—This was a petition 
by Sreennitly Rai Kessori Dassi that cer¬ 
tain transfers should be set aside and 
should be held to be void as against tl.e 
Official Assignee. 

The l*(‘titioner was tlu‘ mother-in-law 
of the insolvent, and the tr.insfers in (]U ‘s- 
tion were, Jirff of a'l, a conveyance by ti e 
insolvent to his wife which v\as dated tlie 
9th of November 1011, and, .vccmn//?/, a 
conveyance from the insolvent's wife 
dated the I2lh of October 1812 to tlie 
Ajipellaiit who is the sister-in-law of the 
insolvent, she being the vvife of the ins!)l- 
vent’s brother. 

' Now, api»arently the mother-in-law, the 
I’etitioner," filed a stiii against the insol¬ 
vent in the Small Canse C’ourl for 
Rs. 1,942 on the 7tli of September 1011. 
The proceedings in that suit occupied a 
considerable time, as far as T understand, 
and the judgment was not in fact obtain¬ 
ed until the 23rd of February 1912. On 
the 27tb of February 19J2, the insolvent 
against whom the judgment was obtained 
filed his piTition, and he was adjudicated 
an insolvent on tlie same date. Tn the 
meantime the insolvent had, as T have* al¬ 
ready stated, on the 9th of November J911, 
j)urjx»rted to eonvi'y his share in the pro- 
p^Hy' hi <|ue8tion to his wife. 

Now, tile learned Judge wjbo heard tin's 
(SB) 10 Uorrel 2Si 10 ; 80 ti. f . BOB ttSOS). 


jietition, after hearing the evidence came 
to the conelusion that that eonveyaiice was 
a fietitioiis one, to use his own words 
(at j>age 94, he says) “Taking all flie 
cvideiico into consideration, T am of 
opinion that the sale by the’Tnsolvont to 
tlu' wif(' was a fictitious sale." T under- 
stand liim to mean by that, that the 
transaction was intended to be nothing 
more than a blind, that the insolvent 
never iiitembal to pass the property to 
bis wife, tliat be inlerukal to reta'in the 
property .and throu^b bis wife to retain 
control over it, lewd in tb.at sense it was a 
fi(‘litioiis tiansaction. On the face of it, 
i( was a conveyance to the wife, b: t in 
fact it was no conveyaiiee at all. 

On the evidence, 1 thlfck tl e learned 
Judge was (pule justified in coming to that 
conclmron. Theielore, the position v\as 
this ; that on the 27tb of February 
when immediately bef®e the adjudication, 
the property in his sbata* (jf the premises 
in (piestion remained in him, bceaiise, as 
1 liav(‘ already said this so-cill.^d sale was 
entirely a fictitious tran.saetion. The re- 
Mill was that the projierly V(‘8ted in the 
Official Assignee as soon as the adjudica¬ 
tion took place. 

What happened afterwards is that on 
the 12tli of October 1912, the insolvent’s 
w ife purported to sell the one-third share 
in the ])remise.s to the Appellant, the 
sister-i^-lavv of the insolvent. Now, the 
learned Judg»* has held that that transac¬ 
tion also was a fictitious transaction. I 
am not prepared to go as fjir as that upon 
the evidence: . . . However, for the 

purpose of my judgment I will assume 
that it was not a fictitious transaction and 
that it w'as a bond fide purchase by the 
Apiiellant. But even assuming that con¬ 
veyance to be a bond fide conveyance and . 
assuming that the purehuser hod no j 
notice—I am oidly aasanning that ih her j 
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favour—I taiTi boimfl lo s.iy that 1 thinh 
there are facts which would ffive rise to 
very seHoiis consideration as to vvludlier 
the Appellant, the purclias''r, who was the 
sister-in-law of the insjivent, did not 
know all about the clTviinistances under 
which the first transaction took p'ace— I 
say (>ven upon the above-mentioned 
a.siun])tion f still thitd{ that the convey¬ 
ance of I'ith October 101*2 cannot be 
upheld ns ajjainst the Olticial Assignee and 
for this reason : Inasmucli as the first 
transaction, namely, that of the 9th of 
November 1911* has been rlphtly h(dd to 
bo a fictitious ti^nsiiction and nothing 
more than a fictitious trans’ction, the pro¬ 
perty vt'steil in the Olluial Assignee. 
Sec. j^f the l*resid(‘ncy Towns Insol¬ 
vency Act )m)vides ; — 

“ Subject to the foregoing provisions 
with respect to the efiVet of insolvency oti 
an executifjiji atul with respect to the 
avoidance of certain (r.msfeis and pie- 
fenmees, nothing in this .Vet shall 
invalidafe in the case of an insolvency 
(fl) any payment by the insolvent to any 
of his ereJitors; (b) any payment or deli¬ 
very to the insolvent; (ri any transfer by 
the insolvent for valuable eonsideration; 
or (</) any eontraet or dealing by or wiSi 
the insolvent for valu able eonsidtn*ation : 

I’rovided that aany siieh trans;iction 
takes place before the date raf the order of 
adjudication and that the iierson with 
whom such t.ransaction takes place haij 
not at the time notice of the ]iresentation 
of any insolvency ptdition by or against the 
debtor.” 

Therefora'. in order to make any of the 
above-mentioned transactions with the 
insolvent which takes place aifter the pre¬ 
sentation of an Insolvency fudition by or 
against the debtor, valid, two thing.s are 
necessary : (1) Tlie transaction must take 
,plage, before the date of the order of ad¬ 


judication, and (*2) the pv^r-on with whom 
the Iransai'lion takes pine.* mu t liave no 
noti<*e of 1'e petition. 

Now, I will assinn;* th .t the lady in 
(piestion hid no nofd**. I nt it is (piite 
<*lear that the transa<*tion in this case, 
namely, of the 12lh «,f October 191*2 took 
place after tlie ortli'i* of adjndic'ition :■ and, 
therefore, in my opinion, it <*annot^e 
held to be a valid eoiivevanee us agains**^ 
the Ollieial .Vssigni'C, beeanse it must be 
taken in Diis ease* that tin* transaction of 
the l*211i October 191*2 was in effect a Iran- 
saetion between the insolvent himself 
and the Ajipellant. 

Now, the eases \vhi<*h Mr. James has 
ipioted do not sei'in to nu* to be really 
rele\ant to this question : provided that 
it is once recognized that the first transac¬ 
tion, namely, of the 9th of Novernlxi* 
1911, was nothing more than a fictitious 
transaction, and the S(‘Cond transaction 
must be regarded as between the insolvent 
himself and the ApjieHant on the (ither. 

The ease njam which Mr. James has 
jdaeed the greatest reliance is In re 
Slobixlinxkj/ (1), and the judgment of Mr. 
Justi(*e Wright at page •>’24. J'he con¬ 
veyance in that ease was by {4lobodinsky 
to a Company. Air. Justice M right in the 
first instance liad to consider the effect of 
that conveyance, just as we have to con¬ 
sider the effect of the conveyance to the 
wife, Tlie learned Judge in this ca-e has 
held that the f rans.ietion was a fictitious 
trausaetion. and T agree with him. Now, 
what Air. Justice Wiight held in that 
case was that the conveyance to the Cwn- 
pany was a fraudulent conveyance liable 
to !>.' set aside on certain event;* happen¬ 
ing; still, it was a conveyance by which it 
was intended by the debtor to pass the 
propcrt\’. and a convieyange which woul.d 
pass property to,thg Company until ths 

•'' ' ' ■ . 
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conveyance was set aside. He says, 
" This having been a fraudulent convey¬ 
ance or transfer of the debtor’s property 
so far a.s he was concerned, how does the 
law stand? One case which the trustee 
might make might b(i tJiat the Company 
was an*'entirely sham Company, that it 
was really the debtor himself, and that 
tl^conveyanee to the (’oinpany ought not 
stand inasmuch as it was in substance 
a coveyance to himself. I am not, how¬ 
ever, prepared to go that length and to 
say that T thijik this was entirely a. sham 
Company. It seems to me that Milinsky’s 
business was a genuine one, and the bond 
fide transfer of his busint'ss to the Com- 
])any and his prescmce on the board are 
eh'.ments that go some way to show that 
there was an independent Company. 
There are also some bond fide shareholders 
who hold sonu' 605 shares. I think there 
was Some jwospect of the success of the 
(■omjiany, and that it was vof a mere 
fietion.” 

Jf he had held that it was a mere fiction, 
T gather from his judgment that it would 
not be neces.sarv for him to consider the 
other points which he did in that case. 
It has b,een held in the present case th;\t 
the conveyance which purported to be 
made by the insolvent to his wife was a 
mere fietion, and therefore that distin¬ 
guishes the present case from Slobo- 
dinsky’s ca.se (1) on which so much reli¬ 
ance has been placed. 

Another case. In re 11 art; Kx parte 
(rrecii ('2), that was cited raises a difterent 
questioii. The. facts, broadly speaking, 
were these ; A certain gentleman Mr. 
Hart, who was a Director of a Company 
transferred, as far as we know perfectly 
bond fide, some shares of the Company to 
his daughter ^liss. Hart, on the 14th of 

(1) [19031 2 K. B. &17,5.4. 

(2) [1912] 8 K B. «. 


Cctober 1909. On the tilth of April 1910, 
his daughter sold these shares to Miss, 
liumas, for good consideration, and Mis-s. 
Lomas had no notice of the act of 
liankruf)(ey cornmitted by Mr. Hart. But 
in the meantime i\fr. Hart had on the 
Itlst of March 1910 committed an act of 
hankriiptey, and there was a receiving 
order on the 2‘2nd April 1910. 

1 draw attention to that date because 
that date was not only after the voluntary 
.setlernent l>y Hart to his daughter, bn(i 
it was after llie sale by the daughter to 
the .\|>pellant. There wai^i great distinc¬ 
tion ludween that cin ^and the present. 
In Hurt's ease (-2) there was a voluntary 
settlement whieli jiassed the property or 
was intt‘nd(*d to pass the propei^y to his 
daughter, and the transaction which passed 
the ju’opc'rty to the claimant Miss, ljunias 
was between Miss. Tjotiias on the one hand 
and Miss. Hart on the other.^ln the pre¬ 
sent eas«' the transaction nmst be taken 
to liave been bedween the claimant, Afr. 
.lames’ client, on the one hand, and the 
insolvent on the other hand, because the 
r'07)veyane(‘ of tlu* 9th of November 1911 
was nothing more than a fictitious tran¬ 
saction, th(' property remaining in the in¬ 
solvent until the adjudication. 

Ff)r these reasons, I do not think thi.s 
ease is eovei*ed by those two de<'isions. 

I think it is clear that inasmuch as the 
conveyance of the 12th of October lOTi 
Was not mad0 until after the adjudication 
of insolvency which took place on the 27th 
of February 1912, that transfer ought to 
be set aside as against thepfficial Assignee, 

T have only one word to add and that 
is this ; I\rr. .lames says that it is very hard 
upon the purchaser ; It may he ; but on the 
other hand, one lias to remember that this 
est.-itc is in insolvency, and there are 
creditors, and the rights of the creditors 
have to he considered just as much as the 
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rights of the purcliaser of this jjarticular 
j)roperty : arul, it s<?cms to mo that if wo 
won) to hold the coiitrarv <o the above 
concitision wo might a.s well have no 
Jnsoiveocy laws at all, because ail that 
would he necessary for th(‘ insolvent to 
do would bo io iniitah' the conduct of the 
insolvent in this case, and lu' would then 
bo able to defeat the claims of any creditor 
or creditors whom ho wished to damage. 

I\)r those reasons, T think this ajipcal 
should 1)0 disniiss<'(l with costs. 

WoomioKi-’K, ^.—The conveyance by 
the insolvent to hi?^ wife \\as clearly a 
t)f )iO)in. It may be a question whether 
the judgJiK'ut under uf)|)('al can be support¬ 
ed in so ^r as it liolds that the -sale to 
Srimati J jakhi Pi'iya was tictitious in the 
sense of henami. Tliere sire grounds for 
thinking that it was an arrangement made 
in jairsuance id’ the original hoiami witli 
a view to di'leat and delay the creditor, 
the Rospomkmt. ft is not necessary, how¬ 
ever, to determine this question as the 
second conveyance which was really that 
of the insolvent having taken ])Iace after 
the adjudication cannot stand. It was 
sought to 1)0 effected after the title to the. 
insolvent's proi)erty had vested in the 
Official Assignee. I am myself not dis- 
f)08cd to think that the party who took 
under this conveyance was unaAMire either 
of the previous benami or of the insolvency, 
for it is to be observed that the i)arties are 
all rclatcni to one another and not strangei s. 
There is, therefore, in my o])iniou, no hard 
case here as alleged. But in any case the 
conveyance is not prote<*ted having been 
made after the adjudication. 

I agree therefore that the appeal should 
be dismissed with costs. 

Mookerjee, J.—This is an appeal from 
a determination by Mr. Justice Chaudhuri 
that the title claimed by the Api)ellant 


cannot prevail as against the Official As- 
signet*. The disputed property is the 
.share of the insolvent in his dwelling- 
house. On th(' 9th November 1911 he 
ex»'cuted a conveyance iu favojir of his 
\^ife ill respect of this share. On the T3th 
flctober 191-2, the wife executed a convey¬ 
ance in respci't of the same projierty to the 
juesent Appellant. Tn the interval, there 
hail been dealings with the preperty by 
the nife who on the 16th May 1912 execut¬ 
ed a mortgage, and on the 7th June follow¬ 
ing ('xecuted a deed of further charge 
thereon; these incumbrances were dis¬ 
charged on the 12th October 1912. The 
a<ljudication in insolvc'ncy was made on 
the 27th February 1912. 

The case for the Apjiellant is that she 
acquired a good title to the property, be¬ 
cause slie acquired it iu good faith and for 
consideration from the wife of the original 
owner, who had effectively divested him¬ 
self of all interest therein before his ad¬ 
judication us an insolvent. Mr. Justice 
C'ha\idhuri has found upon the evidence 
that the, conveyance of the 9th November 
1011 and the 12th October 1912 \\eiv both 
fictitious transactions. Tlie correctness 
of the finding as to the true nature of the, 
first of these deeds is, 1 think, unimpeach¬ 
able. No consideration passed from llie 
wife to the husband at the time when the 
conveyance was executed and registered. 
7’li(* deed was, besides, executed at a '.imo 
wht'n the transferor was in a state of con- 
siih'rable iwcuniary embarrassment. In¬ 
deed, a suit had already been instituted 
against him on the 7th September 1911 
by his mother-in-law in the Calcutta Small 
Cause Court for recovery of a large sum of 
money; she subsequently obtained a decree 
against him on the 25th February 1912, 
and now impeaches the title of the Appel¬ 
lant as a iiomiRal ti^nsferee. As regards 
the conveyance of the 12th October 1912, 
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IK»^^■('Vl*r, I am not pit'jjured, upon the re¬ 
cord as it stands, to adopt the conclusion 
of the Trial •Juds^c. I'he evidence makes 
it plain that some consideration was iwid 
by thf^ piirchasei* to the vendor on the 
basis of this conveyance, and the money 
nasap])areiilly appli('d, partly in discharge 
of the d('l)l due to the encumbrancer 
Norendra Krishna. Mitra, and jiartly in 
payment to one Kali Kumar I’yne,. who 
sold a house to the wife of the insolvent 
on the 14th October 19TJ1. There is no¬ 
thing to indicate that the transactions 
with Norendra Krishna Mitra and Kali 
Kumar Pyue were not perfectly genuine. 
The question consequently arises, in what 
way is the position of the Appcdlant affwt- 
ed by the tact that the lady who tians- 
ferred the disputed property to her was 
the holder of a nominal conveyance from 
her husband. 

31 r. Langford Janies has couleiided tli.it 
the position of the wife under the nominal 
conveyance of the 91h November 1911 is 
analogous to that of a |K'rson who accepts 
a voluntary settlement under the law of 
Knglaixl. Jn my opinion, this view c.m- 
Tiot jiossibly be sustained. It is well- 
settled that when there is a ticlitious tran¬ 
saction witli regard to a property', no title 
passes, notwithstanding the execution and 
registration of the documents; the trarj- 
eaction may fittingly be describe<l as 
essentially a mask qjl the real ownershij). 
In this <'as(*, notwithstanding the execu¬ 
tion of th(‘ conveyance by the»insolvent in 
favour of his wife, he continued to he the 
owner <»f the pmperty: he never intended 
to divest, and. consc<piently, nevir did, in 
fact or in law. divest himself of the owner¬ 
ship tliercof. There is ample authority 
for the position that a hvttamidaT is in no 
sense an owner of ih(‘ property. For 
instance, the Judicial Committee observed 

*4>1r%A AnuA 7;* A V fru^ 


dorcrnmcitt (d) that the real owner may 
sue the ostensible owner to establish his 
title and to recover jiossession. This 
view' can he inaintaiueil^ only on the 
hypothesis that the title has never passed 
I'rom the nail owner uiulor the et)nveyanc(^ 
executed by him. Convers-ely, it was held 
by the Judicial Coiiiinittee in the case of 
]!iini(niuf/rtt N(irai>i v. Maha Sundar 
I\())ii67r (-1) that if the.holder of the deed 
attempts to enforce his apparent title 
against the real owner, the latter may 
estariisli the real nature^vf the transsretion 
and thus suceessfi#ly defend himself 
against an uufoiituled claim. It has 
lurther been ruled hv the .ludiciul Com- 
iiiittoe that the ereditoi's of the real owner. 
Ill iv s 'ize live property in satisfaction of 
llu ir claim against him on the a'ssnmption 
that he has never divcstwl himself of his 
title thendo—f .Ua-vadee' Mahonicd Cazum 
Shrnizev. v. Mrrrza \fin Mahomed 
Slio'istrjf {.')) and Abdodl Hj/c v. Mir 
Mohanied Muzaffer lloifieiu {G)]. Con- 
s ly, it lias been ruled tint if the credit¬ 
or.; of the noriiiiiul owner attempt to seize 
I he prcjMMly as his the real owner is corn- 
p.‘t nt to intervene and slop the execution. 
['I'ara Sooiidurcc iJcbec v. Oojul Moure 
DosNcr (7)|. 'riie. true jiositioii, thus, is 
that notwithstanding the execution of the 
conveyance of the 9th -November 1911, the 
I’lld'and, still continued to be in fact the 
owner of fjiie property. What then was 
the legal effect of the adjudication order 
passed on the 27th Fehrnarv 191*2? Th^ 
property, by operation of law’, vested in the 
Official Assignee, Consequently, when 
we tuVn to the conveyance of the Tith 
October .1912, executed by the w’ife. in 
favour of the Appellant, the inference be¬ 
ts) 14 M. I. A. 112(lS7ll. 

<4) 13 B. L. R. 48S (1878|. 

(8 e M. I. A 37 ilMt). 

(8) U R. II I. A. 10 (1888). 
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comes irresistible that she did not acquire 
any title, qb she took her conveyance from 
a person who herself had no title what¬ 
soever. It may conceded, as repeated¬ 
ly ruled by the Judicial Committee [Earn 
Goomar Koondoo v. John (8), Mir Maho¬ 
med Mozuffer Hossfiin V. Kuhori Mohun 
Hoy (0) and Luchmun Chundrr v. Kalli 
Churn (10)], that if the projierty had still 
continued with the husband, the Appellant 
might have established a good title by 
estoppel 4igainst him on proof that she was 
a bond fide purchaser for value withqut 
notice of his secret t^e. It is not sug¬ 
gested that there was anything in the con¬ 
duct of the Official Assignee himself which 
would make the equitable doctrine of 
estoppel afifrticable against him; conse¬ 
quently, there is no room for application 
of the class of cases of the type of 
Troughton v. Gitley (11), Rc Rawbone's 
Trusts (12),'Tut'kcr v. Hcrnaman (13), 
Kngelback v. Nixon (14), Wudling v. 
Oliphant (15), Ex parte Holland (16) and 
p]xp. Cooper (17). Consequently, the only 
question we are called upon to consider is, 
whether the title by estopnel which might 
have been claimable against the owner by 
reason of his conduct, may, after his ad¬ 
judication be claimed equally as against 
the Official Assignee by a person whose 
title has accrued after the adjudication 
order. In my opinion, the answer must be 
in the negative. If the contention of the 
Appellant were to prevail, the fundamental 
policy of the bankruptcy laws would be 
(8j n B. L. R. 46 (P. C.) 1872}. 

(»l L, R 82 I. A. 129 (1896^ 

(10, 19 W. R. 292 ('878 . 

(11) Ambler 629, 680 (1766). 

(15) 8 K and J. 476 ; 112 R. R. 848 (1867). 

(18) 13 DeO. M. * a. 896 ; 108 R. R 189 

(1868). 

(14) L. R. 10 a P. 616 (1876). 

(16) 1 Q. B.D. 146 (<875)1 

(16) 9 Oh D. 812(1876?. 

; , (W) 89t,T.960a878J. 


defeated. The policy is that as soon an 
adjudication order has been made, the 
entire estate of the insolvent should vest 
in the Official Assignee for the benefit of 
his creditors. In a limited sense, the Offi¬ 
cial Assignee may be deemed the represen¬ 
tative of the insolvent; but he cannot, for 
all purposes, be regarded as his successor 
in interest; for the property is vested in 
him with a view to paralyse the hand of 
the insolvent w'ho becomes by operation of 
law incompetent to deal with the estate to 
the detriment of his creditors. If the 
Appellant were to succeed in her conten¬ 
tion, the result would follow that although 
the insolvent himself could not possibly 
convey a good title to her after the adjudi¬ 
cation order, yet it was open to him, 
through the medium of his nominal trans¬ 
feree, to effectuate the same fraudulent 
purpose. It would be lamentable if the 
beneficent object of the bankruptcy laws 
were permitted to be circumvented by so 
transparent a device. 

The contention of the Appellant is, I 
may add, in no way assisted by the cases 
discussed in the course of argument, 
namely. In re Vunsittart (18), In re Brail 
(19), In re Carter and Kenderdine's Con¬ 
tract (20), In re Slobodinsky (1), In re 
Hart (2) and In re Branson (21). These 
decisions are distinguishable on two obvious 
grounds. In the first place, the persons 
who claimedlirotection there as against the 
trustee in bankruptcy derived their title 
from a person who had acquired a real 
title from tbp insolvent under a voluntary 
settlement. In the case before us, the 
person from whom the Appellant claims 
title was at no time, in law or in fact, 

(1) [19081 8 K. B. 617.684. 

(3) S K« 

(18) [18981 S Q B, 877. 

(19) 11898] 8 881, 

(80) [1897] 1 Ch. 776. 

(21) [1914]« IC 
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the owner of the dispute^ property. In 
the second place, the title of the persons, 
who were afforded x>rotection, had accrued 
before the receiving order was made. In 
the case before us, the title of the Appel¬ 
lant^^ accrued after the adjudication order 
had been made, and was in essence a 
title derived from the insolvent himself. 

Finally sec. 57 of the Presidency Towns 
Insolvency Act, to which reference has 
been made, does not avail the Appellant, 
in the absence of both the elements re¬ 
quisite to make that provision applicabU'. 
In the first place, the title of the Appellant 
was not acquired before the order of ad¬ 
judication was made. In the second place, 
it is not shown that the title was acquired 
without notice. It is reasonably plain, in 
all the circumstances disclosed in the evi¬ 
dence, that the Appellant was aware of 
the circumstances of the insolvent and 
cannot be deemed a purchaser without 
notice; and there can be. no question that 
nnle>-'s she is a purchaser in good faith, sh.^ 
cannot be afforded protection in insolvency 
proceedings [fjxp. Tiohhidffc (•2"2), In tc 
Badham (23^ Shears v. Goddard (24), In 
re Jukes (25) and In re Dunkley d Son 
< 26 ) 1 , 

On those grounds I hold that the order 
made by Air. Justice Chaiidhuri must be 
affirmed and this appeal dismissed with 
costs. 

K. N. M. Appeal dismissed. 

22) L. H. 8 Ph. D. .1«7 *1878) 

(28) <0 Morrel 2^2 ; 69 L. T 356 ( 89.3 . 

(•!4) ri896j 1 Q* B. 406. 

(25) [1902] 2 K B 58. • 

26) [190.5] 2 K. n. 68.1. 


(OlVIL APPELLATE JTJBISDIOTION.] 

Appeal from Original Civil 

JURIbDlCTION 

No. 58 or 1915. 

' A. K. A. A. K. Giiuz- 
Sanderson, 0. J. NAVI, Defendant, 
WooDiiOFFB, J. Appellant, 

Mookerjee, 3. > V. 

1916, The National Bank of 

4, January. India Ltd., Plaintiff, 

Respondent 

TAe Indian Contract Act of 1S72\ 

tea 1S9—Discharge of surety by act 0 / creditor 
detrimental to surety — BtuStr, deposit with—Bunker 
must , olfotv specific di'^ien of depositor even if he 
he indebted—Debtor^ spec>fio appropriation by, to be 
observed by & editor. 

The Defendant’s brother had an account 
at the Plaintiff Bank whichS^eing consi¬ 
derably over-drawn the Bank called for 
additional security and the Defendant gave 
a guarantee to the Bank agreeing to pay 
to them on a specified dabt to the extent of 
a specified amount all money then due to 
the Bank from his brother on current ac¬ 
count or otherwise howsoever including 
all interest, charges and other expenses 
tvhieh the Bank might charge. After 
the date of payment mentioned in the 
agreement of guarantee and when there 
remained due to the Bank a large sum so 
guaranteed the Defendant’s brother opened 
a separate account with the Bank by 
depositing a certain amount on condition 
that the Bank would allow him to draw 
this sum by cheques and not take it in 
payment of the amount due to them on 
the guaranteed over-draft account, but that 
any profits of the business carried on by 
him with the money deposited on the 
second account would be paid to the credit 
of the over-drawn account. The Bank did 
not inform the Defendant of the opening 
of this new account and certain sums were 
transferred from .this account to the pre¬ 
vious over-drawn account purporting to be 
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profits as aforesaid. After this second 
account came to an end the Bank claimed 
from the Defendant payment of the 
balance on the over-drawn account and a 
copy of the account of the Defendant's 
brother was supplied to the Defendant 
showing the amount due to the Bank on 
account of principal and interest as also 
the second account opened bif the Defend¬ 
ant's brother. The Defendant without 
disputing his liability assured payment of 
the ryoney due from his brother. 

Held —That on the farts of the ease, the 
Defendant was not’^di^harged from his 
liability to the Bank in consequenee of the 
arrangement made by the Jtank with his 
brother in opening the second aceount. 

That the_ D^endanl was not entitled to 
have the account reopened and the Bank 
Were entitled to interest after the date 
mentioned in the agreement of guarantee 
for payment, at t^ rate usual on the ac¬ 
count but not at any higher rate. 

Per Sanderson, 0. J. —That in opening 
the second account the Bank did not act in- 
consistently with the right of the Defendant 
as surety within the meaning of sec. 139 of 
the Contract Act under which in order to 
discharge the surety it must be shown 
that not only has the creditor omitted to do 
Some act which his duty to the surety re¬ 
quired him to do but also that the eventual 
remedy of the surety himself has thereby 
been impaired, which icas not shown to hr 
the case here. 

That it was not within the power of the 
Bank to appropriate the amount in the 
second account to the previous over-drawn 
account inasmuch as the depositor deposit¬ 
ed that amount on condition that he was 
allowed to draw against it. 

That the rule in Clayton’s ease (1) 
applies only to the items in .one current 
account and when there is no specific ap¬ 


propriation by the debtor ; but in the pre¬ 
sent ease there was a specific appropria¬ 
tion by the depositor when he opened the 
new account and there were in fac,t two 
aecounU and not one and the rule in Clay¬ 
ton’s ease. (1) did not apply. * 

7'hat it Was no duty of the Bank to 
communicate with the. Defendant with 
reference to the opening of the new ac¬ 
count which was not contrary to the nature 
of the Defendant's engagement but in ac¬ 
cordance with the arrangement made by 
the Defendant with the Bank. 

Per ]\IooKiiRJEB, J .—That in the 
absence of special agreement a guarantor 
has no right to control the aqrpropriation 
by Customer or Banker of moneys paid in 
subject to the qualification that the Banker 
IS bound to deal teith the accounts in the 
ordinary way of business. Any speeifie 
direction regarduig the appropriation of a 
deposit must he observed by the Bank. 
In the present ease the agreement between 
the Bank and the depositor made it impos¬ 
sible for the Bank to apply the deposit 
in reduction of the over-draft on the first 
account; consequently the fact that the 
deposit was not so applied did not justify 
the contention that the Bank were at fault 
and the surety must be deemed discharged; 
there was thus no room for the application 
of the rule in Clayton’s ease (1). 

Thai the Bank did not fail in their duty 
to the Defendant tehen they carried on 
transactions with his brother under the 
second account ^without any intimation fx) 
him. The true rule is that if there is any 
agreement between the principals with 
reference to the contract guaranteed, the 
surety ought to be consulted and that if 
there is any alteration which is not obvious¬ 
ly either unsubstantial or for the benefit 
of the surety he is to 'l^e the sofe Judge 
(I 1 Her 


til 1 li*r. 973(1816). 
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whether he remains liable. This is sub¬ 
stantially in accord with sec. 139 of the 
Indian Contract Act. 

This was an apinvil against a decree of 
]\fr. Justice Chaudlniri, dated 11th June 
19 passed in the exercise of Original 
Civil Jurisdiction. 

The facts of the case as also the argii- 
nient at the Bar fully ap])ear from the 
Judgments of the Court, 

Messrs. Langford James and N. Sirkar 
for the Appellant. 

Messrs. Avetoom and Pankridge for the 
Respondent. 

The J[JD(iMKNTs OP THE CouBT were as 
follows :— 

Sanderson, C. J.—This was an action 
by (he Bank for the recovery of 
It 3 . ‘2.5,454-1‘2-9 alleged to be due from the 
J^efendant A. K. Ghuznavi upon a contract 
in writing, dated the 10th June 1918. 

It appears thaj tho'Defendunt’s brother 
A. H, Ghuznavi, trading under the name 
of A. H. Ghuznavi & (’o., as jute baler and 
shipper, had an ace nint at the Bank : ad¬ 
vances were made by the Bank to A. II. 
Ghuznavi & C’o., against shipping docu¬ 
ments in relation to jute in course of 
shipment: the., form of over-draft being 
known here as “ advances against ship¬ 
ping lion,” the rate of interest charged 
being 1 ])er cent, over Bank of Bengal 
rate with a minimuin of 5 per cent. 

During the course of business it was dis¬ 
covered that ce;tain Dock Receipts and 
Bills of 1 jading, which had been handed 
to tie Bank by A. H. Ghuznavi & Co., were 
spurious, an I consequently a considerablo 
amount of the. over-draft was unsecured. 

Certain securities were pledged with the 
Bank by A. H. Ghuznavi & Co., but they 
were insufticient to cover the amount due 
and the Bank call'd for additional security. 

^'he result was that after certain inter¬ 


views between the Bank and the Defend¬ 
ant, the Defendant gave the Bank a letter 
which was to the following effect:—” In 
consideration of your having agreed at my 
request to extond the time for payment 
of the moneys over-drawn to Messrs. A. 
II, Ghuznavi & Co., upon their current 
account with you, I, the undersigned A. K.' 
.V. A. K. Ghuznavi, hereby agree with you 
as follows:—‘‘I will pay to you on the 
80th September 1913 to the extent of 
Rs. 800,000 all money then due tq, you 
from Messrs. A. H. Ghuznavi & Co., on 
current account or Sthei’wise howsoever 
including all int??est, charges and other 
exjHMises which you may charge against 
Messrs. A, If. Ghuznavi & Co. 

No possession of any g^yfrantee fnjui 
any other person or of any other security 
shall determine, prejudice or lessen niy 
liability hereunder.” 

Between the 10th Jq’'.e 1918 and 80th 
September 1918, the date specified for 
payment in the letter, memoranda shew¬ 
ing the state of the account were fre¬ 
quently sent to the Defendant, and accoi’d- 
ing to the evidence of Rlr. Stewart, who 
was at that time Sub-Manager of the Cal¬ 
cutta Branch of the Bank and whose evi¬ 
dence is uncontradiefed, the Defendant 
was in the habit of calling on the Bank 
whenever he was in Calcutta during that 
period and seeing Mr. Stewart. He asked 
the Bank not to press his brother or to 
foreclose, and he wanted his brother to 
continue doing his business. 

On the 10th June 1913 the over-draft 
was Rs, 5,41,653-2-0, and on the 30th 
September 1913 the over-draft including 
interest was Rs. 86,343-5-0. During the 
above-mentioned i>eriod the account had 
not been drawn upon by A. H. Ghuznavi 
& Co., but the over-draft had been reduced 
by payments by A. H. Ghuznavi A Co. 
and by crediting to the accoimt the pro- 
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ceeds ol sales of the securities lodged with 
the Bank. 

Mr. Stewart did not see the Defendant 
after the 30th September 1913, and it ap¬ 
pears that he leiirnt from the newspapers 
that the Defendant had gone to Mecca and 
that ho did not return to Calcutta until 
February 1914. 

On October IGth, 1913, A. 11, Ghuznavi 
went to the Bank and wanted to open an 
account to enable him to continue his busi¬ 
ness. He had Hs. 20,000 which he 
willed to deposit provided tlie Bank 
would allow him t# draw against this sura 
by cheques : that is t%Huy, the Bank were 
nSt to take it in j)ayment of the amount 
due to them. 

Consequently a No. 2 account was open¬ 
ed by the l^ffnk to enable A, H. Ghuznavi 
& Co. to continue his haJiiig business, the 
Bank stipulating that aiiy |>rofits on such 
business should be paid to the credit of the 
over-drawn ao<ftunt, and agreeing to take 
A. H. Ghuznavi’s word for the actual 
amount of profits. 

Apparently A, H. Ghuznavi continued 
his business and No. 2 account was used, 
as far as it can be seen from the evidence, 
as a current o])erative account from the 
16th October 1913 until the end of the 
year in*the ordinary course of business. 

Certain sums were transferred from the 
No. 2 account to No. 1 account purporting 
to be profits of the business according to 
the statement of A. H. Ghuznavi & Co, 

Such payments reduced the balance on 
the over-drawn account- 

As far as Mr. Stewart could say, the 
Defendant was not aware of this arrange¬ 
ment made between the Bank and A. H. 
Ghuznavi. 

On December Slst, 1913, there was 
standing to the credit of A. H. Ghuznavi 
& Co., on the No. 2 account Be. 40-13-2 
onlyi and fw all practical purposes, as far 


as this case is concerned, that account 
may be said to have come to an end short¬ 
ly afterwards. 

Subsequently the Bank claimed from 
the Defendant payment of the balance on 
the over-drawn No. 1 account and a copy 
of the account of A. H. Gfiuznavi Co. 
was at the request of the Defendant sent 
to him. This appears from the letter of 
the 23rd Maich 1914, so that an examin¬ 
ation of the account in March 1914 must 
have shown the Defendant that a No. 2 
account hud been in existence in Novem¬ 
ber and December 1913 and that consi¬ 
derable sums of money had been transferred 
from such account to the over-drawn 
account. 

In spite of this the Defendant in his 
letters of April and June 1914 to the Bank 
did not dispute his liability, but on the 
contrary assured the Bank that he would 
sec that what was owing from his brother 
should be fully paid. 

The Defendant now alleges that his 
position was that of a surety and that in 
consequence of the arrangement made by 
the Bank with A. H. Ghuznavi & Co., in 
October 1913 and their subsequent tran¬ 
sactions with him, he, the Defendant, has 
been discharged from his liability to the 
Bank. 

The points urged before this Court were 
that the matter was governed by sec. 189 
of the Contract Act which runs as fol¬ 
lows :—"If the creditor does any act 
which is inconsistent with the rights of the 
surety, or omits to do any act which.his 
duty to the*surety requires him. to do, and 
the eventual remedy of the suretj hime^ 
against the principal debtor ie Ntioreby 
impaired, the surety is dischatgedi’* 

The first ground was that it Was to be 
implied from the teflei: of lOtb .June J91S 
and the way in wrhkii tlw Bai^ dralt with 
the over-dratm A, H. 



[VoL. CX. 


CALCtMA WE£!£Lir KOTfiS. 

A. K. A. A. K. Ghuznavi o. The National P\nk op India. 


Ghuznavi was to pay off hjs over-draft, and 
consequently the Bank were acting con¬ 
trary to such implied agreement when 
they allowed A. H. Ghuznavi to use the 
Rs. 20,000 for oi)ening the No. 2 account 
and to draw against it instead of applying 
it fo^* the piyment of over-draft on the 
No. 1 account, and that consequently the. 
Bank had done an act inconsistent with 
the rights of the surety within the mean¬ 
ing of sec. 139 of the Contract -Act. 

In my judgment that argument will not 
assist the Defendant. 

The answer to it is that it was not with¬ 
in the power of the Bank to appropriate 
that sum to the over-drawn account: A. 
H. Ghuznavi, as I read the evidence, 
would only dcjxjsit the sum on the condi¬ 
tion that the No. 2 account was opencMl 
and he was allowed to draw against it for 
the purpose of continuing his business, 
and the Bank, if they took that money at 
all, could only take it on that condition, 
and could not appropriate it to the over¬ 
draft on the No. 1 account. 

It was further argued, though not very 
strenuously by learned Counsel for the 
Defendant that the two accounts should 
be treated as one account and that if that 
course were adopted, and inasmuch as 
some Rs. 60,000 had been paid into the 
said account in October 1913, the over¬ 
draft now sued for would have been wiped 
off by such payments, reliance being 
placed upon the rule in Cltiytou 8 case (1). 

The answer to that argument is, that 
the rule in Clayton's, case (1) applies only 
to the items in one current account and 
when there is no specific appropriation by 
the ddbtor. In this case there was in fact 
a specific appropriation by A. H. 
Ghuznavi when he insisted on a new ac¬ 
count being opened with the Rs. 20,000 
{md his being allowed to draw against that 

11) 1 UW, 672 VIBIS). 


sum ; and there were in fact not one ac¬ 
count, but two accounts. 

The main ground, however, which was 
relied uj)on was that it was the duty of 
th(‘ Bank to the Defendant to inform him 
of the transaction between the Bank and 
the Defendant’s brother in October 1913, 
ajid, inasmuch as they did not do so, the 
l)pfendant js released and reliance was 
j>laced upon tho cases of Pokik v. Everett 
(2), IloJnic V. Brun-skill (3) and Rees v. 
lU’rrirKjlon (4). , 

In my judgment in this case there was 
no duty to communigit(?with the Defend- 
aut vsith reference to the opening of the 
No. 2 accouTit in October. In my opinion 
this was not contrary to tho nature of the 
Defendant’s engagement, to usv^the words 
of Lord Ijqughborough : On the contrary 
1 think it is clear from the evidence that 
it was in accoi'dancc with the arrangement 
made by the Defendant \^h the Bank : 
In his interviews during the period 
between June and September 1913 he had 
e.\[)resse(l his wish that his brother should 
be allowed to continue his business, ob¬ 
viously in the hope that by so doing A. H. 
Ghuznavi would bo able to pay his debt to 
the Bank and that the Defendant would 
not be called upon in respect therwf. 

T do not see how the Defendant’s 
brother, having regard to the nature of his 
business, could continue his business with¬ 
out having banking account upon which 
he could djfew in the ordinary course of 
his business, and, when the Defendant 
intimated that he wished his brother to 
be allowed to continue his business, he 
must have contemplated some such 
arrangement as was in fact made by the 
Bank, and, therefore, it may be said that 

(2U Q B D (187fl) 

(8) 8Q. B. D. 496, 606(1878!. 

(4) 2 V«. Juu. 640 ; 8 R. EL a UWI- 
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he impliedly consented to such an arrange¬ 
ment being made. 

It was argued by Mr. Langford James 
that having regard to the letter of 10th 
June 1913 and the way in whkh No. 1 
account was treated by the Bank, that the 
“ carrying on of business ” contemplated 
by the Defendant was merely the realising 
of the securities held l)y the Bank and 
the receiving of ])ayments from the 
debtor for the liquidation of his debt; 
but'this to my mind is an unreason- 
abl(‘ inference jjraw from the uncon¬ 
tradicted evidence of,#Tr. Stewart, and 
it <Was evidently not so understood by the 
Bank. 

This would be alone sufficient to decide 
the case on i#is ])oint against the Defend¬ 
ant, but it must be remembered that undi'r 
sec. 139 of the Contract Act of IK7’2 in 
order to discharge the surety it must be 
shown that no#^ only has thi; creditor 
omitted to do some act which 1 i? duly lo 
the surety required him to do, but also 
that the eventual remedy of the soiety 
himself has thereby been hn) aired. 

Even if my judgment on the above- 
mentioned matter is not corr. ct, T do not 
think that it has been shewn iti this c :sc 
that the eventual remedy of the Defend¬ 
ant against his brother has been impiirod, 
and, therefore, in my judgment this fiart 
of the defence fails and the learned .Judge’s 
judgment should be upheld. 

The next point argued was thrt interest 
after the 30th September 1913 covdl not 
be recovered. Upon this point it is neces¬ 
sary to see how the matter stands upon 
the correspondence between the parties. 

By the letter of 10th June 1913 the 
Defendant agreed to pay to the Bank “on 
the 30th September 1913 to the extent of 
Rs. 300,000 all money then due from A. 
U. Ghuznavi & Co., on current account 
oro^erwise, including all interest, ebiuges 


and other expenses which you may charge 
against A. H. Ghuznavi & Co.” The 
rate charged upon the account was 1 per 
cent, over Bank of Bengal rate with a 
minimum of 5 per cent. 

After September 30th correspondlence 
passed, the Bank on one side asking the 
Defendant for payment and the Defend¬ 
ant asking for time. 

On th(' 30th September 1913 the 
IVfanagc'r of the Bank wrote as follows :— 

“ W'e beg to advise that after crediting 
the j)roceeds of 1,386 remittance from 
London of v\ hich we informed you private¬ 
ly yesterday, the account of Messrs. A. H. 
Ghuznavi & Co., after adding interest to 
date, is debit Rs. 86,343-5. In terms of 
your guarantee, dated 10th June 1913 we 
shall be glad to receive payment of this 
amount to-day.’’ 

On lhi‘ 1st of October he wrote again re¬ 
minding the Defendant of that fact and 
asking for piyment. 

On the 26th of February the Bank again 
wrote setting out the amount that was due 
and saying that Mr. A. H .Ghuznavi had 
apparently come to the end of his resour¬ 
ces and they were unable to obtain pay¬ 
ment. I'rom him, and then wTote saying 
“all the shares in our hands have been 
sold with the exception of 50 Dunbar 
Mill ordinary share.s and 22 Goosery Mill 
ordinary shares which are practically 
worthless, and we must therefore ask you 
to pav us the amount due with interest tq 
date in terms*of your guarantee.” 

On the 5th of March the Bank again 
wrote asking for imyment, saying, .** As 
W’e have received no reply, we presume 
you have not received our letter and beg 
to enclose a copy thereof. Nothing fur¬ 
ther has been paid to the aeobunt' of 
Messrs. A. H. Ghnnhaid.At Co., and we 
shall therefore be ^ f 00 will send^ini 
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a remittance in liquidation of the account 
in terms of your guarantee.” 

On the 21st the Bank again wrote say¬ 
ing, ” The settlement of the account is 
a matter of the utmost importance and we 
mu§t ask you to give it your immediate 
attention. Failing a prompt settlement, 
it will be necessary for ns to place the 
matters in the hands of the Bank’s 
Solicitors.” 

On the 23rd they wrote again saying— 
” As desired in your .letter of the 22nd 
instant, we beg to hand you herewith 
a copy of the firm’s account from 
June last to date showing a balance of 
Es. 24,948-9-9 still due to us exclusive of 
interest from 1st January 1914.” This to 
my mind clearly shows that the Bank were 
charging interest upon the account. 

On the 4th of April the Defendant wrote 
a letter to which I have already referred. 
In the Pafjer ]k)ok it was dated the 4th of 
March : It was agreed that it w^as the 
4th of April. This is a long letter which 
I do not intend to read a” through. To¬ 
wards the end of it he said ‘ ‘ When T 
still assure you that I shall see that what 
is now owing to you from my brother is 
fully paid up. I trust you will not bo 
wanting in that consideration which is so 
ordinarily extended. Please let me know 
whether the different shares belonging to 
my brother, which you hold, have now all 
been sold up and credited to the account.” 

I think that correspondence, the Bank, 
on the one hand, showing their letters 
and by the copies of the accounts which 
they sent that they were charging interest 
upon the account and the Defendant 
taking no objection to it, amounted, in 
my opinion, to an agreement to pay what 
was then owing in consideration of time 
being given by the Bank. 

On the 16th of April, th^e was a 
lurtiier letter sent by the B ft n jr wfaicb is 


significant, because at the bottom of that 
letter they set out the amount of the debit 
—^it is at page 37 of the Paper Book—as 
Bs. 24,948-9-9 and interest up to the 20th 
of April making the total Bs. 25,661-1-9. 
That to ray mind, clearly set out that 
interest was being claimed by the 
Hank, and there wa.s no objection raised 
by the Defendant in any shape or form. 

Then on the 7th of June the Defendant 
writes again a letter in which he )pints 
out that it will be much better for the 
Bank to allow his brother further time. 
He says, ‘‘‘In the first place the recovery 
of your balance by means of a suit will 
take four times more time than is 
actually necessary to reefer it in a 
friendly way by shoMng some little 
further consideration. In the second 
place my brother tells me that after re¬ 
ceiving my letter he 1^ begun making 
some jKiymentH to you and has promised 
to make weekly payments. The whole 
thing really depends on his being ab!e 
to proceed with his business which he 
b(»pes to do by the 16th of July as arrange¬ 
ments are almost complete and he will be 
able to make you substantial payments. 
At any rate you could wait till August to 
see whether his expectations turn out to 
be correct, if in the meantime he goes on 
making you some payments. I would, 
therefore, again ask you to be so kind as 
to wait tfll then and also to instruct your 
Solicitors accordingly.” 

The Defendant in my judgment must 
have known that the interest on the over¬ 
draft was running on, even if it had not 
been expressly drawn to his attention as 
it was in the letters, e.g., 23rd March 1914 
and 15th April 1914, and when he asked 
for forbearance and time and gaye bis 
undertaking to see the Bank paid, in my 
opinion, be mast be taken to have agr^ 
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to pay the usual interest eluirgetl by the 
Bank until the balance was paid. 

On the ICth July 1911 the Bank wrote 
a letter which is at page 10 of the paper 
book, and after claiming j)ayinont of the 
amount duo, demanded interest at the 
rate of '2 ]>er cent, over the Bank rate, 
and alter that date there appears to have, 
been no further corresixjudence. I do 
not think that interest can l>e charged at 
any but the rate which was usual on the 
account, viz., 1. per c<mt. over Bengal 
Bank rate, and if it has been charged at 
2 per cent, ove# the Bank rate, the 
account must be adjfllN^ed. 

regards the last point that the whole 
account should be reopened, 1 think that 
no sufficieid ground has been shown by 
the -Defendant for reopening the accounts, 
and T agree with the judgment of the 
learned .Judge on this part of the case. 

In my judgment the appeal should be 
dismissed wi^ costs. 'Ihe learned 
Counsel for th(> Baidv havittg stated that 
he was piepai’eil to take judgment for th.e 
amount due on the IGth .July 1911, riz., 
Its. 2.5,l7rt-2-9, tht! decree will hi' varied 
by substituting the above-mentioned sum 
for the amount of Its. 1-12-9 men¬ 

tioned in the decree. 

^Y()()DK()KFE, ,1.- The agreement «)f 

guarantee of |l)th .June 191.’} on which tlu', 
Plaintiff Bank .sues is admitted, but the 
Defendant’s liability thereunder is said 
to have lieen discharged by dealings pre¬ 
judicial to him botwetMi the creditor and 
debtor. The Defendant, scrundhj, denies 
his liability to pay interest after date 
of the agreement, and lastly in the event 
of these two issues being decided against 
him, then he asks that an account be 
taken of what is due by him. The 
guarantee was given by the. Defendant for 
his brother’s debts to the Plaintiff Bank 
which at its date amounted to over 


5 lakhs of rupees because it was dis¬ 
covered that documents given by A. H. 
(ihuznavi, his brother, to the Bank W’ero 
forged with the result that A. H. 

(Jhuznavi's over-draft was largely un- 
securcid. '^I'he Defend.int Ap))cllant in 
consideration of favourable treatment by 
the Bank towards his hrother agi’eed to pay 
the Bank on the 80th September 1918 
to the extent of 8 lakhs all money then 
duo hy his brother on current acxiount 
including all intere.st, charges and 
other exjxMises. The manager, Mr. Stew- 
art, sa_p< that the .\ppellant asked 
him not to jiress his brother and not 

to foreclose but to alhnv him to continue 
doing business. There is no (piestion 
that the amount then due was Rs. 868,43.5 
including interest. A demand for pay¬ 
ment of this sum elicited no response from 
the Appellant. Tie was repeatedly 
written to, given information of the state 
of aceount and asked for payment, but 
sent no n’ply until sevei’al months had 
passed, v\h('n he at length asked for 

further time, assuring the Bank that they 
need not have any anxiety for lie would 
see that the amount due by his brother was 
fully jmid up. During this time, owing 
to several eivdits, the amount of the debt 
of A. n. (Ihuznavi was reduced to 

Bs. 2.0,151-12-9, (he amomit claimed in 
the plaint. During tbi.s period also there 
took place the act which is the chief 
subji'ct-matter of tliis apin'ul. The Ap¬ 
pellant did not pay up (he sum due and 
his brother ox\ Kith October 1913 asked the 
Bank to oixm a si'parato account called 
account No. 2. to enable him to continue 
his business, lie had then Rs. 1^,000 
which he wished to deposit provided only 
the Bank would allow him to, withdraw it 
by che(|ues, that is to say, it was not to 
be taken in payment of the amount due 
on the former acjwunt called account No. 

n 
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1. Tlie Bank agreed to open No. '2 
aeeount to be kept sojjarate from No. 1 
aecoiiiit —tli<i original over-draft account. 
Tbe Bank, liowcver, took the money with 
(he stipulation on its ])art that any })rofils 
made on account No. 2 should go to the 
credit of account No. ,1. This was done 
and the <tebit balance reduced. It is ad¬ 
mitted tliat tlie Bank did not advise tlie 
Aj»pellanl of this arrangement which the 
latter claims discharged him of all liabili¬ 
ty under the agreement. 

It is to be noted on these fads that no 
comjdaint is made against the Bank in 
respect of any matter prior to the JlOth 
September .191!}. The Bank did nothing 
which increased or affected the liability 
of the surety to pay the sum inontioncil 
on the date stated. This is, therefore, 
not a case where during the pendency of 
the agreement, and before it had matured, 
the creditor does something which in¬ 
creases the surety's liability or impairs 
his rights. Had the Bank sued the 
surety on the .bst October for recovery of 
the sum agreed to be paid on the preceding 
day, no question as to (he latter’s liability 
could have arisen. But the surety did 
not ])ay though repeatedly pressed to do 
so. The rights of the Bank having thus 
fully matured to the payment of both 
principal and interest, what, if any, were 
(heir duties to the guarantor? They were 
entitled to close the account against him 
and claim what was due on it. They 
were on the other- hand bound to credit 
any sid)soquent payments made by the 
di'btor for tlie piurjiose of clearing his debt. 
It is not deni(‘d that they did this, that is, 
the Bank credited the payments made 
to it for that purpose. It is not and could 
not be argued that if the debtor had money 
and refused to pay it to the Bank in dis¬ 
charge of his debt, that this would make 
the Bank liable. What is said is that the 


debtor has Rs. 20,000 which he might have 
paid towards his debt, but did not, refus¬ 
ing to make it over to the Bank except 
iqion the exjiress condition that the sum 
so received by them was not to he em¬ 
ployed in reduction of the debt on account 
No. 1, hut only the profits arising from ac¬ 
count No. 2 opened with the sum men¬ 
tioned. It is said that the Bunk injured 
(he guaraid-or’s rights by acceding to this 
reqiii'st and opening a smmd account. 
1( is obvious that the first account was not 
(hereby diri'ctly affected, for the second 
was a separate acconrAf. W'hat is said is 
that if the debtor Hfd paid the Rs. 20,()(K) 
to credit of the fir.st account instead of 
opening a second account, the first account 
would have been reduced by ^e differtmee. 
between (hat sum and the primts earned in 
the second account, viz., some Rs. 18,000. 
But the debtiw was not desirous of pay¬ 
ing this Slim of Rs. 20,000 in discharge 
of his debt, nor could the l^ank com|>el him 
(o do so. They might have refused to 
open this second account and the debtor 
might have taken his money elsewhere. 
Tins would not have benefited tbe 
guarantor in any way. On tbe contrary 
what they did was, so far as it went, for 
his benefit. For they stipulateil that the 
sum earned in the second account should 
be credited to the discharge of the first 
account, and in this way the debt, and 
therefore the Appellants guarantor’s 
liability, ipas actually reduced. To the 
extent of such reduction he has been 
benefited by what has been done. A 
suggestion is, however, made that if the 
Bank had communicated its transaction 
to the guarantor who went to Arabia, the 
latter would have done better for himself 
than merely getting the profits on account 
No. 2, for he might have insisted that his 
brother should not continue his business 
in this way but should pay the Bs. 2Q,000 
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towards payment of his debt under account 
No. ], and that if he refused he could 
have enforced his wishes by legal means 
taken against his brother. This sugges¬ 
tion is, I Ihink, without any reality. I do 
not believe that the Appellant would have 
done anything of the kind, iind think that 
the contention is an after-thought with 
a vitiw to defeat a claim which bus already 
been delayed. The Defendant has not 
given his evidence t(» say what he would 
have done, or in what way he has been 
damnified, nor wa^any suggestion made 
on this head to *ir^^tewart*fn eross- 
e\wuination. On the contrary the un- 
ndnitted <‘videuee is that the A[)|)ellant 
wished that bis brother sboubl continue 
his busine.HS'^hich he coidd not have done 
if all the available sums were ap])ropriated 
by the Bank towards the dischu»’ge of the 
debt due on accoimt Xo. 1. A])art from 
this, the objectif^il, when examined, is that 
the Bank did not refuse! to open account 
No. “2 and diil not do what they couhl not 
have compelled the debtor to do, viz., 
insist ujxm bis paying the Rs. '20,000 to 
credit of account No. 1 and so further 
reduce the amount payable by the A]ipel- 
lant. In opening the new account the 
Bank in fact stipulated that the profits 
arising therefrom should go to the credit 
of the first acicount which was in fact re¬ 
duced in this way. The (ibjection now 
taken is jmt forward here in ('ourt for the 
first lime. On the 4th March 1914 the 
Appi'llant WTote to the Bank, “ 1 shall 
assure you that I w’ill see that what is now 
owing to you from my brother is fully 
paid up.” 

It is suggested that this meant that he 
would see that his brother paid and not 
that he would pay. This is not the w’ay 
in w’hich it was understood by the Bank 
who ^ere thus asked for time and who on 
the l^h April 1914 wrote “ We note your 


assurance, that you will see that the 
amount due to us by your brother is fully 
paid—we wish, however, the matter settled 
now', etc.” In my ojunion upon the facts 
the surely is not discharged. 

As regards interest, the .‘\p]iellant’s^(>n- 
tention in substance is that though if he 
ba^l done what be agreed to do, riz., pay 
what was due for principal and interest 
on the 8()th September, he would have had 
to pay interest, yet becau.se he did not but 
was given time by the Bank he is not to 
pay interest at all as the sum due on the 
30th September has* been wiped ont by 
ap]wopriation of the Bank, and the agree¬ 
ment does not provide for interest subse¬ 
quent thereto. In effect the Appellant 
asks us to jienalise the Bank for its in¬ 
dulgence towards him. It would have 
been better if the Bank had expressly 
provid(‘d against this contingency—not 
im])ossib!y it did not occur to them that 
the Ap[>elhint would take the kind of objec¬ 
tions which have been argued before^ u.s. 
However this may be, that contention fails. 
Q’he Bank was eutilk'd to interest on the 
30th Scplemb(*r, ami if nt‘ccs.-iary I wuiild 
declare ihat the Appellaul do pay such 
interest crediting sul)sc<|U('nt payments to 
])rinci|>al only. But tins i.s not utM'cssary 
as I agi'i'e with {’baiidhiiri, .1., that the 
Appellant is liable for interest aiul if not 
be woidd be liable for the same amount as 
and by way of damages. 'I’lie Bank can¬ 
not be reasonably uiiidc to suffer for the 
Appellant's default. The sixth and only 
ground of aj)iJl'al touching intere.st does not 
raise the* point argued. As regards tho 
rate of interest I agree with the Chief 
Justi<-e. 

The Appellant further says that he 
would like to have particulars of the claim 
end that therefore an account should be 

The Bank has pjut.idlward their claim 



572 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XX. 


A. K. A. A. K. Ghliznavi p. The National Bank of India. 


as a correct slutpiiient of aciNJunt anil tlin 
Defonclanl has not impuf;ne:l it. He was 
informed from time to time of the state of 
the account and never at any time disput¬ 
ed its correi-tni'ss. The present request 
for kifonnation appears to he dktated 
more by a desii'e to gain time tlian to know 
how the account is made u]l 

On June 7th, 1914, the Ap])ellant wrote 
to the Bank’.s manager when asking for 
further time—“ The recovery of your 
balance by means of a suit will lake four 
times more time than is actually neces¬ 
sary to rec'over it in a friendjy way.” 
There is no reason why this should be so if 
the matter is not purposely delayed. Tn 
my opinion the Appellant has failed to 
establish that tlie judgment of (’haudhuri, 
d., is wrong and T would dismiss the ap- 
])eal with oo.sts. 

l\IooKi!:n.7KH, J.—Tliis is an app.'al by 
A. K. Ohuznavi, the Defendant, in an 
action for rer-ovi'ry of money due on a 
contiact of guarantee. The bndlier of the 
Appellant, A. IT. tihuznavi, who carried 
on busine.ss in Calcutta as a jute baler and 
shipper under the name of A. 11. (ihuzna\i 
& Co.j, had a current account with the 
T’laintiff-Res|X)ndent, the National Bank 
of India. In lOlJ the Bank discovered 
that securities which had been put in by 
A. H. (iluiznavi to cover advances made 
by them, were spniioiis and that a large, 
over-draft was con.seqnently unsecured. 
The Bank thereupon required him to 
supplement the securities he had already 
pledged. The Defendant, who wanted 
that his brother should continue the busi¬ 
ness, iulerviowed the Manager of the- 
Bank, requested him not to foreclose and 
offered to hold himself responsible, should 
the Bank allow his brother to continue. 
The Bank accepted the offer and the terms 
of the agreement were sot. out in a tlocu- 
(nent as follows :— 


‘‘In consideration of yonr having 
agreed, at my request to extend the time 
for payment of the money over-drawn by 
Me.s.srs. A. H. Ghuznavi & Co., upon 
their ciiiTent account w’ith yon, I, the 
undersigned Ahdiil JKarim Aim Aharned 
Khan Ghuznavi hereby agree with yon as 
follows :— 

1 will [)ay to yon on the .‘K)th Septem¬ 
ber 19IM, to the extent of Bs. 8,()(),0(K), 
all money then due to you from Messrs. 
.■\. fl. Ghuznavi iC Co., on cuircnt account 
or otherwise howsoeve^, including all in¬ 
terest, charges an(jg^)ther expense.7 which 
you may charge against ^fessrs. H. 
Ghuznavi & Co. 

No possession of any guaraJitee from 
any other ])er.son or of any iJhier security 
shall detennine, prejudice or lessen my 
liability hereunder'' 

On the loth dune 1913, when this 
guarantee was given by tllfe D.d’endant for 
the henelit of his brother, the over-draft 
by the latter on the Bank stood at 
Bs. 5,11,05.3-11. Thereafter, various pay¬ 
ments were made by A. II. Ghuznavi from 
time to time, and sums were al.'-o realised 
by the Bank by the sale of securities ludd 
by them. There was practically no fresh 
over-drafl, and on the 30th September 
1913 the sum due, inclusive of interest, 
had been reduced to Its. 80,313-5. It is 
plain that, under the agreement of 
guaranti'e,,, the Defendant did, on tliat 
date, become liable to the. Bank to the 
extent of the sum just mentioned. Not¬ 
withstanding protracted negotiations, the 
Bank failed to recover anything from the 
Dofeiidant, and on the lilth November 
1914, they instituted this suit for recovery 
of Bs. 25,454-12-9. Tn claiming this sum 
the Bank have allowed credit for various 
jmyraents made by A. H. Ghuznavi & Co., 
since the 30th 8ei>teiiiber 1913, in redac¬ 
tion of the over-draft, but they have aleo 
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charged iiitt'rcst on the sum overdue. The 
Defendant resisted the claim substantially 
on the ground that the guarantee viais dis¬ 
charged,. because the Banlc, without 
his comsent, on the Ifith Dctober 191.3, 
opened anotlier account with his brother, 
who then deposited in cash a sum of 
,Hs. ‘20,0t)0, and scconcihf, because the 
Bank faihal in their duty towards him as 
surety, as they did not intimate to him the 
transactions with his brother which com- 
menvetl on the lOth October 1913. and 
went on apparently to the 3rd March 1914. 
These contentions in mj^ipiniou, 

be^ rightly overruleu b.v Mr. .lustice 
(’haudhuri. 

In supiaut of the first branch of the 
argument, iji^rence has been made on 
behalf of the Appe'lant to the decision in 
}{i; Sherry (-5); but that case, when care¬ 
fully analysed, does not assist his conten¬ 
tion. It is \^1-settled that, in the 
absence of specim agreement, a guarantor 
has no right to control the appropriation, 
by customer or Banker of moneys paid in, 
subject to the (]|Ualifi<jation that the Banker 
is bound to deal with the acc.iunts in the 
ordinary way of business, [Kirby v. Murl- 
boronyh t6) and ]jyx(iyhl v. W'ulker (71]. 
Thus jiayments in may be appropriate I to 
a pi‘o-existing debt which is not covered by 
the security and of which the surety had 
no knowledge [ WHlionia v. JUiii'Uiison 
(8)J. On the termination of the guaran¬ 
tee, the account may be closed and a new 
one opened to which all pa.yments in may 
be carried ; though the Baixker is not en¬ 
titled W'here an account is guarantci'd to 
a limited extent, to .split that account 
during the continuance of that guar.i.ntee 
and attribute all payments in to the un¬ 
secured balance. IBrchcrraisc v. Lewis 

{Bt 26 Ch. D 602 (1884) • 

(6) 2 M. * 3. 18 (1818). 

(7« 6 BUgli K S. 1 (1831). 

i«) 8 Bing. 71 (1826). 


Bank of India. 

(9) and Kxp. JIunson (10)]. It is per¬ 
fectly intelligible that so long as an ac¬ 
count is unbroken, a surety should not he 
prejudiced by an.v departure from the rule 
of appropriation of items in order of dale, 
as enunciated in ('hyloii's case (l),«un- 
le.ss his coiLsimt to such departure is ex¬ 
pressed or can be implied from the charac¬ 
ter of his eiigagciiKMit. [ Cory lirothers v. 
Meee:i (11)]. But T cannot appreciah* 
how. after the liability of the Defendant 
under the contract of guarantee had 
become fixed on the 30th September 1913, 
h<‘ can maintain that the guarantee was 
discharged merely be<‘ause. a new account 
was opened by the Bank w'ith the jirincipal 
debtor on the IGth October 1913; there is 
clearly no j-fHmi for the application of the 
doxdriiK' that it is contrary to ordinary 
business and good faith to open a new 
account during the currency of the guaran¬ 
teed one and carry all payments into the 
new account ;—a [irinciple based mi the 
self-evident po.sition that the real rights 
of the surety cannot be prejudiced by the 
filet hod of book-keeping, for as Lindley, 
M. K. said in Mutton v. Petit (IJ) it is 
iinmaterial *' how tlu^ banki’rs may have 
mani|udated their hooks or how many ac¬ 
counts the.v may have kept. It this is 
borne in iiiiiul, the observation of (otton, 
L. J., in Ite Sherry (5) as to the effect 
of an attempt by a Bank to make a new 
account befori* the giiaraiilee teiniinates, 
wdiereoii Mr. Langford .Tames strongly 
relied, proves valueless for the purpose of 
his argument [.See alsq (My Discount 
('o. v. McLean (13), York Banking Co, v. 

0 ) 1 Her. 672 (1816), 

(fi) 9.6 Ch. D. 692 (1884). 

(P) L. B. 7 r. P 372 11872). 

(10) 18 V«. 282 ,1811). 

(11) [1897] A. 0. 28«i 298. 

(12) [19C0] 2 Ch. 7.9«3B* , ■ . s 

(18) L.R.9 0.P. 698 (tlH). 
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Baiiibrfdffc (14) and Browning v. Bald- 
irin (15)]. We must further bear in raind 
the fiindiimentul fact that A. H. Ghuznavi 
oftVied to open the second account with the* 
Bank, only on condition that he wouhl 
be pi^rmitled to draw upon it for thepur- 
]K)si'a of his business, in other words, that 
Jiis dejiosit would not be applied in reduc¬ 
tion of the over-draft on the first aceounl. 
The position then was that if the Bank 
accepted the condition, they could not 
apply the de|iosit contrary to their engage¬ 
ment ; if they refused to accept the defiosit 
sidiject to the condition im|M)sed, A. II. 
Ghuznavi would not have o]>ened a second 
account. In either event, the surety could 
not by any ywwsibility be prejudiced. It is 
an elementary rule that any specific direc¬ 
tion regarding tb(‘ ajipropriation of a 
dcfiosit must be f»bserved by the Bank. 
In the case before us, the agreement 
between the Bank and the dej)ositor made 
it impossible for the Bank to iii)]>ly the 
depfrsit in reduction of the over-draft on 
the first aci'ount; consequently, the fact 
that the deposit was not so ap])lied, do<‘s 
not justify the coiitention that the Bank 
were at fault, and the surety must be 
deemed discharged ; there was thus no r^oni 
for the application of the rule in Clniftou'y 
case (1). As an illustration, reference 
may be made to Wilson v. Dawson (Hi); 
there a buyer of cattle, who was indebted 
tf) a Bank as principal ufK>n a note that 
bad matured, deposited an amount greater 
than the note, under special agreement 
that the eleix)sit would be applied only in 
payment of cheques drawn by him in 
favour <»f sellers of cattle. This arrange¬ 
ment was made without the assent of the 
surety who had guaranteed the promissory 

(1) 1 Mer. 57U(lSie). 

(14) 43 L. T. 782 (1880 . 

06) 40 L T. 248 (1879). 

(16) 62 lud. 618, 


note; yet it vras ruled that the surety was 
not released by the failure of the Bank 
to apply the deposit in discharge of the 
note. 

In siq)])ort of the sec'ond branch of the 
argument of the Appellant, reliance has 
been ])laced u]ion Rees v. Berrington (4), 
J'olak v, Everett (2) and Holme v. Brun- 
shill (H), and particular stress has been 
laid upon a p:issagp in the judgment of 
Loughbormigh, B. ('., in the case first 
mentioned : “it is the clearest and ifiost 
evident equity not to^.‘!irry on any tran¬ 
saction tiilhoul fli^3^ privily of him (the 
siir(4y) who must necessarily have a con¬ 
cern in every transaction with the prin¬ 
cipal debtor. You cannot keep him bound 
and transact his iilfairs (for'Sjhey are as 
much his as your own) without con- 
sidting him. You must let him judge 
whether he will give that indidgence con¬ 
trary to (he nature of llE^ engargement.” 
On this the argument is sought to be 
founded (hat the Bank failed in their duty 
b) the Appellant when th<‘y carried on 
transactions with hi.s brother under the 
second acx'ount without any intimation to 
him. This contention is, I think, w’holly 
uns«d>,stautial. In the first place, the 
statement of (he rule in Rees v. Berrington 
(4) must be taken subject to the quali¬ 
fication formulated by Brett, L. .1., in 
Holme v, Brunskill (J)). The true rule 
is, as ('h|(ty, J., observes in Bolton v. 
Summon (17), that if there is any agree¬ 
ment bet\\een the principals with refer¬ 
ence to the c<»ntrnct guaranteed, the surety 
ought to be consulted, and that if there 
is any alteration, which is not obviously 
either unsubstantial or for the benefit of 

(2) 1 Q B 0. 669 (1876). 

(8) 8 Q. B D. 496 (606/ (1878). 

(4) 2 Ves. Juo. 640; 8 It, B. 8 f 1795;. 

(17) [1891] 2 C»i 48.54. ; 
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the surety, he is to be the sole jiulge 
whether he will remain liable. This is 
substantially in accord with i-tK'. 1:59 of the 
Indian Contract Act, A\hich ]novides that 
if the creilitor does any act which is in¬ 
consistent with the rights of the surety or 
omits to do any act whicli his duty to the 
surety requires him to do, and the cvoitual 
remedy of the surety himself against the 
jirincijial debtor is thereby impain'd the 
surety is discharged. The: rule thus 
enunciated tits in with tlie statement of 
Story (Equity Jurisjtrudenee, sec. 
adopted by the Cftirt of JOxcJmyuer in 
Waits V. Shultlcwor^ {]S). Jleference 
may also be made to the rule enunciated 
in Sec. i:-5B of the Imlian Contract Act 
which cnd)o^'s a familiar pianciple re¬ 
lating to the discharge of a surety by 
variance in tonus of the. contrjwt, recog¬ 
nised in a long line of decisions, amongst 
others, in Btm^ v. Mardomild (19), 
Ward V. NaiUom Bank of Nvtc Zealand 
(•20) and Taylor v. Bank of Neir South 
Wales (21). The judgment of the dudicial 
Committee delivered by Sir Itobert Cooliet 
inU'ord v. National Bank of New Zealand 
(•20), is specially instructive and ap- 
jiroves of the decisions in Polak v. Bi'crett 
(2) and Holme v. Brunskill (3). In the 
second place, it is clear to my mind that 
what the Bank did when they o|>ened the 
second account with A. H. (Ihuznavi was 
exactly in conformity with what had been 
the intention of the Ajipellaut; his desire 
throughout was that the Bank shquld not 
foreclose, that his brother should carry on 
the business, and should have facilities for 
that purpose. This has been iirocisely the 

(2) 1 Q. B. D 669 (1876) 

(8) 8 Q B. D. 496 (1878). 

(18) 6 H. It K- 886 ; 180 R R 669 (1860); 7 
H. * N. 8681 126 R. R 171 {1661). 

(18) 8 B. L. 0. 886,888 (1860). 

(80) 8 A. 0.766, 768 (18681. 

(81) 11^ 0.890.008 0888). 


result of the opening of the second ac¬ 
count, and the Apjxdlaut himsfdf has been 
to some extent heiietited thereby, as 
monies taken from tlu^ se<'ond account 
have, trom lime to lime, been placed to 
the credit of the fir^st account for t)i8 re¬ 
duction of the over-djaft tlKuein. 'J’here 
i.s no reality in the contention that if tluj 
Appellant had been apprised in lime of 
the transactions in the: second a»x.-onnt, 
he might have taken effective me^iaures to 
protect himself against bis brother. I 
feel no doubt that the Defendant would 
never have taken any action of the kind 
now sijggested; this is plainly shown by 
his conduct after he had beconu^ aware 
of the transactions in the second account. 
He not only never protested but he actually 
took time repeatedly to satisfy the dues of 
the Bank. Assume that this does not 
affect his legal rights, but his conduct 
affords valuable evidencij of his true iut('n- 
tions. ]n my opinion, tin; mgument of 
the A])pellant fail.s in both its branches; 
this is clearly not a case where we can 
say that the Bank had the mean.s of sati.s- 
fying the over-<lraft, either actually or 
potentially in their control or wifhin their 
IKJSsession, and yet, to the prejudice of the 
surety, did not choose to avml themselves 
thereof; nor can we say that the Bank 
entered into fresh tran.saclions with the 
debtor w'hich constituted a variation ot tlie 
original contract or in any way impaired 
the eventual remedy of the surety against 
the principal debtor. The claim of the 
Bank imist ctMi.sequeutly be sustained. 

There remain two subordinate ques¬ 
tions w hich require a brief exanainutiwi: 
first, is the Appellant entitled to have the 
accounts ojiened ; second^/, is he liable for 
interest after the SOth . September 1913, 
and, if so, at what ra|te. - I the con¬ 
tention that the ^titled to 

att account, is, in of 
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this ease, illti.sory. The Appellant was in- 
fonno{l from time to time as to how the 
aecoiints stood as between the Bank and 
his brother : he never disputed tht' oorreet- 
ness of tlie accounts; in fact, he never 

expressed a desire to test them. The 
suggestion of the KeK|K)ndent that (his 
question has now been raised with a view 
to gain time, is, 1 tiiink, not quite ground¬ 
less, and receives support from the fact 
that no serious attempt has been made 
to challenge any specitie itcmis in (be 
account before us or even to indicate (hat 
there are any entries which require ex¬ 
planation or investigalion. No ground, in 
my opinion, ha.s be<‘n made out to ju.s(if\ 
an order for emuiiry into the accounts. 
As regards the claim for interest, it is eon- 
hmded that there was no agreement to 
pay interest after the HOth September 
Jt)13, and that the ebouents neeessai’v lo 
support a claim under the Inh'rest ,\ct 
of 18^59 have not been estal)lislied. This 
may be conceded; hut it is plain that the 
Bank can rightly claim interest by way 
of damages for the detention of the money 
due to them. Authority for this po.dtion 
may be found in the decision of the Judi¬ 
cial Committee in Luhi Chhnjmal v. 
Brij Hhukhoii and in a long line of 

cases reviewed in Mahainaya v. lUiiii 
Khrlawan (2d) and llamjibnn v. Vhikhu 
(24), which show th.at the strict rule of 
the English (kunmon Jiaw, as enunciaital 
in Loudon C. <(’; /). ]{\j. Co. v. South 
Kas'lvrn liij. Co. (2-5), has not been fol¬ 
lowed in this country. I tjiink also that 
this is pre-eminently a ease where interest 
should he allowed; the Defendant re¬ 
peatedly obtaine<l time fr<»ui the Bank; 
his conduct may well be deemed to imply 

(a2) L. R. 22 L A. 1C0 : 8. 0. I. L R 17 All. 

Ml (IS M. 

(28) 16 C. L. J. 984-OOUl 

(24) 16 r, L. J. 270 (lB12y 

(26) (1808) A. C. 420. 


an undertaking to pay intere.st, for no 
commercial man would agree to an exten¬ 
sion of time, unless he understood that 
the sum overdue would carry interest 
during the extended time. As regards the 
r:it(', J think, the Bank can reasonably 
claim only what was originally agreed 
u|)on between them and the debtor, and 
not the higher rate demanded from the 
.\p]K‘llani in their letter of the lOth July 
1914. No contract was made for j)ayment 
of interest at the higher rate and none can 
he implitul from llie conduct of the parties. 
'I’he cons^nlEdiy, rejpiires to he 

varied in this resect. ^ 

Sidtject to the variation indicated,’’the 
deeree nmst he allinned, and wdth costs, 
a.=! the appt'al lias substanti^jy failed. 

liitbn Unu (-h. JJouerjee, Solicitor, for 
the Appellant. 

d/r.s“,«r.v. Saudrrsou d f’o., Solicitors, for 
lh(“i Respondent. 

B. (.1. M. A^jual dufiiiliscd. 
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D. Chatterjee, j. 
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7, January. 
Jiulgincnt, 
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Ananua Kumar 
Bhattacharji, Plain¬ 
tiff, Appellant, 

V. 

The Secretary of 
State for India jn 
U ouNCii,, Defendant, 


Kespondent. 

Land rtventt^y aaiewnent w'thf of land ctaimed 
at laklioraj— Oo>emmeni’t right to attest if mag be 
barred by limitation— Reg. It {Bengal) of ISOS, 
etc. Sf eub-eeo. {S)—Aseam Regulation I of 1886‘ 
tee. 88, previtot 8 and 4. 


Where ihc rujht of Government to uisegs' 
certain lands claimed as lakheraj u'ith land- 
revenue appeared to have accrued either in 
170ii or IH42, the cahe being governed by 
sub-sec. 2 of sec. 2 of (Bengal) Regulation 
II of 1805 until it was repealed, go far as 
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regards Assam, by sec. 28 of Assam Regula- 
twA I of 1886 : 

Held —That at the end of 60 years, cal- 
ouiated from either of the above dates, 
Government’s right to assess the land with 
land revenue was time-barred. 

Per D. (3HATTEE.TPiE, J .—The proposition 
that the right to assess revenue is a Sover¬ 
eign right and cannot be lost can have m 
application when there is a period of limita¬ 
tion prov-ided by statute such as is contained 
in B^g. 11 of 1805. 

Per Bbaohcroft, J .—Government can 
divest itself of the. ngf^to a,sseaar^venue 
an^ can make such regulations for the 
guidance of its officers as will have the 
same practical result as a renunciation of 
the right to^fsess repenue. 

Proviso 4 to sec. 28 of the Assam Regula¬ 
tion I of 1886 would seem intended to re¬ 
produce the rule of 60 years’ limitation pro¬ 
vided by sec. 2 ^^Hegulation II of 180.5. 
Its effect is to save the land from assess¬ 
ment if the owner can prove 60 years' 
possession without payment of revenue, 
unless Government can prove that at some 
time within the GO years there teas a cessa¬ 
tion of the assessee’s right to so hold it, 
and this is not affected by proviso 2 to 
the same section. 

Per D. Chatterjbb, J .—The proviso ex¬ 
cepts a particular class of lands from the 
operation of the emeting part of the sec¬ 
tion and no question of giving retrospective 
operation to the enactment arose in the 
case. 

QtrpiN V . St. Marry WHiTECHAPRii (‘J) 
referred to. 

Cl. 2 of the proviso would authorise the 
assessment of lands excepted from the 
Permanent Settlement if they were not 
saved % any of the other excepting clauses 
af the prop^Of and cl. 4 saved'the lands in 
fuit ai^$e^ment. 


This was an appeal from a decision of 
P. K. Chatterji. Esq., Additional District 
Judge of Sylhet, dated the 10th July 1913, 
affirming a decision of Bal)u Kailash 
Chandra Sen, Subordinate Judge, 2nd 
Court at Sylhc^t, dated the 25th May lj|12. 

The facts of the case sufficiently appear 
from the judgment. 

Babus liepin Beharij Ghosh and Brojolal 
ChakcTvcrty for the Appellant. 

The Advocate-General and Babu Ram 
Chardn Mitra for the Respondent. 

The Judgment op the Court was as 
follows:— 

D. Chattebjee, J. —This was a suit for 
a declaration that the .Plaintiff had a reve¬ 
nue-free title to the property in suit and 
the Defendant, the Secretary of State, had 
no right to assess revenue upon it. 
Both the Courts below have dismissed the 
suit and the Plaintiff a^ypeals mainly on 
the grounds (1) that there is no evidence 
of any resum{)tion decree having been 
passed in favour of the Government in 
1842, and the findings based on the exis¬ 
tence of such a decree are bad : (2) tliat 

assuming that there was such a dcHjree or 
a resumption by the revenue authorities 
no action having been taken uj)on the same 
for more than CO ycvars the right of the 
Government is barred : (3) that the Plain¬ 
tiff having held the property without pay¬ 
ment of revenue for more than 60 years, 
no assessment can be made by reason of 
cl. 4 of the Proviso to sec. 28 of the Ai»am 
Land and Revenue Reg. I of 1886. 

Before discussing these points I may 
shortly state the facts that are admitted ox 
found. The disputed property which was 
formerly a tank and ha« now uRted up 
was owned by certain who 

in 1806 sold it to thO 
tiff; the deed-' 

1 , ■' ' ''' f ■' , 
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that the property was lakheraj and there 
is no documentary evidence of a grant in 
lakheraj righ.t. The Defendant admit.s 
that kaftba Beniachong the inehal in whicli 
the disputed pm|)erty is situate was ex- 
crepjjpd fr(un the Permanent Settlement in 
1703 as the then holders of the same, 
claimed a lakheraj right. The Plaintiff 
admits that there was a measurement in 
1839-40 with a view to resumption. The 
Defendant says there was a resumption 
suit in 184*2 which was decided in favour 
of Government. Neither the decree nf)r 
an attested copy of the same is forth¬ 
coming, but there are recitals of a resum]>- 
tion case and d('C‘ree in a numher of papers 
including a kahuliyaL, by the father 
of the Plaintiff, but not in respect 
of the disputed land. These documents 
make out a rcsurnjdion of the niehal in 
1842, but it does not necessarily follow 
from that that the disputed land was in¬ 
cluded in the r<>sumpti/)n- Next in pf)int 
of times is the Thakbust PnK'oeding 
Kx. 3 produced and proved by the Plain¬ 
tiff. Under the heading “ Number Toiiji 
and name of mehal ” we find the entry is 
“ Non-settled resumed mehal,” and under 
the heading ‘ ‘ the mehals which have been 
enclosed by boundaries or plo tted/* we 
find No. 170 the disputed property, and 
under the heading of ‘ ‘ Remarks ’ ’ -we find 
that the name of the Government was 
originally recorded as the owner in posses¬ 
sion but was removed on the objection of 
the Plaintiff’s ancestor whose name was 
recorded instead. It is contended by the 
fearned Advocate-General that thi.s docu¬ 
ment being filed by the Plaintiff, it 
oj)6rate8 as an admission of the title of 
the Government in 1861. I do not see 
how this may be. The description of the 
T mehal as a resumed mehal was made by 
the Thak Authorities, and not by the 
Plaintiff or his ancestor. It w»8 Ijot the 


business of the Thak Authorities to de- 
<‘ide whether a particular piece of land 
was resumed or not: they took the name 
as it was given by the Government reve¬ 
nue authorities who succeeded in getting 
an entry as owner in possession but that 
entry was expunged on objection by the 
I’laintiff’s ancestor. The enclosing by’ 
boundaries of the disputed plot also does 
not shew that it was resumed, for 
lakheraj lands were as a matter of fact 
enclosed by boundaries during the fhafc. 
Even if the description of the mehal as 
resume*?! '^ehal co^. t^ply to the disputed 
plot there is nothing in this to shew tjhat 
i< wa.s resumed under a decree of the Civil 
(■onrt. This is all the eAudence that we 
have of a ro.sumj)tion decreo^s it is called. 

I do not see my way to adopt this view 
and I think the Appellant is right in con¬ 
tending that there is no evidence of a re¬ 
sumption decree in 18-1^’n respect of the 
disputed land. ^ 

There was, however, admittedly an 
attempt at re?,uni]>tiori. The resumption 
chittn is clear evidence of tl’at and wo may 
take it there was a resumption by the 
revenue authorities, i.e., to say, a decision 
by the Revenue Board that the hand was 
assessable to revenue. Sec. 21, cl. 4, 
Reg. II of 1810 provides that upon such 
a decision by the Board the duty of the 
Collector would bo to mako an assessment 
after notice to parties. See also sec. 23, 
Reg. IlWof 1819. There is no provision 
in this Regulation as to the time within 
which this assessment was to be made. 
Now this Regulation was modified by 
sec. X of Reg. Ill of 1828 which directed 
the assessment to be made at once and 
that if the owner declined to pay he must 
be dispossessed. In the present caee 
there was no immediate assessment and 
the owner was allowed to continue in pos¬ 
session. It is said that this was so 
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because the land was* a tank and unfit for 
settlement. • The learned Judge says this 
is clear from Exs. V & T. I do not see 
how this is so. Ex. T. describes No. 2632 
as a tank and gives its boxindaries and 
Ex. V does noj mention 2632 at all. 
If Ex. T shows anything it shows that 
the property was a tank which would 
ordinarily be more valuable than w’aste 
land. Then again the learned Judge says 
the possci^sion of the Plaintiff was permis¬ 
sive but that was never the case of the 
Defendant who on^ jmd that iir^ssess- 
me|^t was made of t^ks, gopaths and 
waste lands as unfit for settlement and as 
no one applied for them. The finding of 
the charact^lp of Plaintiff’s ])os8ession, 
therefore, is against the case of the De¬ 
fendant and is an infcrenc'o which as far 
as I can see is not 8ii|)))ortcd by evidence. 
On the other ha^, if the Defendant had 
a right to dis})osfflis the Plaintiff in 1842 
and did not exercise its right the posses¬ 
sion of the Plaintiff became adverse to 
the Defendant from that time. That 
possession continued for more than 60 
years and the Defendant’s right of 
recovery of possession is lost. It is said, 
however, that the right to ass(?ss revenue 
is a Sovereign right and cannot be lost. 
Beliance is placed in support of this view 
on the case of Boddupaili Jugannadhan v. 
The Secretary of State (1). With great 
respect to the learned Judges 1. do not 
feel at all pressed by the opinion exiu es8(d 
in that case in favour of a Sovereign right 
of assessment. The particular Madras 
Kegulation XXV of 1802 which was the 
subject-matter of discussion expressly )’c- 
served the right of Government to continue 
or abolish exemptions from the payment 
of Bevenue and no question .of preroga¬ 
tive was pertinent. The un reported 
case relied on by the learned Judges goes 

(1) I, U lU UmI. l« 


perhaps a little further, but there it was 
stated that “ no limitation is jjlaced on 
the exercise of that )ight by any statute 
or law," That was pjrobably so in 
Madras. Iji Bengal, however, we efind 
that there is such a statute. Sub-sec. 2 
of sec. 8 of Reg. II of 1806 is to the 
effect that " all claims on the part of 
Government whether for the assessment 
of land hold exempt from the public reve¬ 
nue without legal and sufficient title to 
such exeni[>tion or for tin; recovery of 
arrears of fhe public assessment or for 
any other public right whatever (the 
judicial cognizance of w'hich may not have 
been otherwise limited by some sixscial 
rule o^r provision in force) shall be heard, 
tried and determined, etc., if the same 
be n'gnlarly and duly pi^d'errod at any 
time witlihi the period of 00 years fruni 
and after the origin of the cause of 
action.” 

The origin of the cause of action was in 
1793 at the time of the I’ermanent Settle¬ 
ment when the predecessors-in-title of 
the Plaintiff claimed a lakheraj title and 
the Government had to abstain from 
making a settlement. If the proceedings 
of 1842 declared the land liable to assess¬ 
ment the Clollector should have f)rorcedo(l 
to assess at once but he did not. Whe¬ 
ther we count 60 yeai’s from 1793 or 
from 1842 the claim of the Government is 
barred. This dispoM's of the second 
question. 

The last (I’acslion argued is that the 
assessment is barred by sec. 28 of Assam 
Regulation 1 of 1886. That section enacta 
that nil land shall be liable to assesamcat 
exce])l lands expressly exi&nipted and 
lauds for w hich a tax is levied under 
sec. 47 : “ Priwided tiiat nothing iu this 
section shall authorise ^ assessm^t d 
any land which haa 

{ree sixty years ^ 



580 Tfite CALctJlJ^tA WtekkLY fVoi.. tt. 

AnAN 1>A JvilMAB 13HATTA0HABJ1 V. THB SbCB^. OK STATE FOR INDIA IN CODNOIL. 


is shown that the right so to hold it has 
ceased to exist.” 

The land in this case lias been admitted¬ 
ly held revenue-free for more than 00 
yea#s and the Hcngal Ilegulations iindiT 
which assessments were previously made 
being repealed by this Regulation as to 
Assam and the operation of this section 
being excluded by the said Proviso then* 
would be no law under which the dispute 1 
land could be assessed. 

The learned Judge, however, thinks 
that to a]>ply this section to the present 
case would be to give a retrospective 
effect to it and that 60 years have not 
elaxised from 1880. It is true that all 
legislation must be considered as prosj^iec- 
tive unless anything to the contrary is 
expresily or by necessary implic.'ition [iro- 
vided. But a statute is not retrospeetiie 
simply because a part of the iv<|uisites for 
its action is drawn from a time antece¬ 
dent to its passing : See Queen v. St. 
Mary Whitechapel (*2). If the proviso 
is considered to be an enacting part of the 
section, which it appvsrently is not, it 
operates on the state of things that it finds 
existing on its promulgation. If it finds 
that a particular piece of land answer.s tn 
the description contained in its wording it 
oper.ites by excluding it from the, opera¬ 
tion of the enacting yiart. 

But the matter may be looked at from 
another jxiint of view. The proviso ex¬ 
cepts a particular class of lands from ti e 
operation of the enacting p^it of the sec¬ 
tion. The enacting part, therefore, docs 
not apply and no retrospective effect is 
given to any enactment. 

In the next place it may be said that it 
docs not take away or affect any vested 
right: it declarc's what the legal position 
of these lands was at its pMisiiag. The 
limita^on Regulation bad barred tIMi 

^ B 120, 127 ' 


of assessment in such oases and was 
thought proper to add this proviso just for 
the purpose of jireventing misconception 
and dispute. 

The second clause to the proviso might, 
at first sight, appear pi authorise the 
assessment of the disputed lands as ex- 
cepled from the Permanent Settlement. 

In construing that clause, however, it 
must be remembered that the Regulation 
was originally passed for the Province of 
Assam w'here the Pi^inanent Settlement 
came y late w^|g« it did come, and in 
many places it has not come even now, 
so that it cannot be said that the assess¬ 
ment of lands excepted from the Perma¬ 
nent Settlement in 1793 w'aiteontemplated 
in 1886 after more than 93 years. Cl- 
No. 2 of the. proviso, therefore, ^Aould 
authorise the assessment of lands except¬ 
ed from the I’ermaiient^cttlement if they 
were not saved by any OT^he other except¬ 
ing clauses of the proviso, and in the 
present case cl. 4 has saved them. 

In this view of the case I would allow 
the appeal and decree the suit with costs 
in all Courts in the following manner : that 
it he declared that the disputed land is 
not liable to he assessed with revenue and 
the Secretary of State bo enjoined not to 
realise the sum claimed in the notice of 
J.leceiiiber 1908. If the amount has been 
realised it wall be refunded to the Plain¬ 
tiff. ^ 

Brachcboft, ,7.—As regards the first 
yioint argued on behalf of the Appellant, 
I am not preyiared to say that there is no 
evidence that the land was resumed in 
1842. There is no doubt that thens was 
evidence before the learned Judge that re¬ 
sumption proceedings were taken in res- 
t)ect of the whole of Buniachong, in which 
area was included the suhject-xnalter of 
dispute, and that this ^rticular piece 
landi then a‘ tank| figured in the »iBunip' 
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tion Chitta. Then the learned Judge says 
“ the Rubdkari (Ex. V) shows besides that 
the Plaintiff or his father preferred no 
objection with regard to the disputed 
tank.'’ It has not been suggested that 
this is an incopect statement of the con¬ 
tents of the exhibit, nor hus it been taken 
as a ground of appeal that the learned 
Judge has, in this passage, mis-stated the 
evidence. An extract fruin this exhibit 
ha^ been printed. It mentions that objec¬ 
tions were made in lespect of some lands. 
But the whole exftj^t has notJ|>^n placed 
l^fore us, and thougWn the |)ortion print¬ 
ed there is no mention of this particular 
plot, there is no reason to suppose that 
the portio^]^nut printed, to some passage 
in which the learned Judge })resuniably 
refers, do not boar out his statement of 
their contents. 

It was urgec^aat as under sec. 60 of the 
Indian Evident Act the only secondary 
evidence admissible of the contents of a 
public document is a certified copy there 
was no evidence of the contents of the 
resumption decree. But that rule is ob¬ 
viously subject to the rule that when the 
original has been destroyed or lost any 
secondary evidence may be given. 

The appeal must however in my opinion 
succeed on the ground that the assessment 
complained of is barred by sec. 28 of the 
Assam Land and Bevenue Begulation, 
1886. It is argued for the Respondent 
that the right of Government to assess 
Land Bevenue, which as is pointed out in 
the preambles to Begs. XTX and XXXVII 

1798 is based on the ancient law of the 
country., can never be barred. As to the 
pro^sition stated in those general terms 
it is .not necessary to express an opinion. 

it is!j:dear that Government can divest 
itse^i the right to assess revenue and 
"jpaEiiph regulations for the guid- 


practical result as a renunciation of the 
right to assess revenue. Now the Assam 
Land and Bevenue Begulation Has re- 
I)ealecl tlio Bengal Regulations so far as 
they apply to territories to whi<^ the 
Regulation has been extended, so the only 
provisions for assessment of land revenue 
as extant in Sylhet are those to be found 
in the Regulation itself. Sec. 28 provides 
that all land shall be deemed liable to be 
assessed to revenue, subject to exceptions in 
favour of two classes of land, and subject 
also to certain provisos. Exemption is 
clainied under the 4th proviso which 
declares fhat nothing in the section shall 
“ authorise the assessment of any land 
which has been held revenue-free for sixtv 
years continuously unless it is sHown that 
the right so to hold has ceased to exist.” 
The learned Advocate-General argued that 
the Words ‘ ‘ held revenue-free ’ ’ meant so 
held “as of right ” but he was not pre¬ 
pared to argue that they could not mean 
merely ‘ ‘ held without payment of 
revenue,” apart from any question of the 
right so to hold the land. I think that 
if the former meaning had been intended 
it would have been expressed in definite 
terms, and that tlie meaJiing to be at¬ 
tached to the words is the alternative one 
suggested. The proviso then would seem 
intended to reproduce the rule of sixty 
years’ limitation provided by sec. 2 
of Regulation TI of 1806. It , is 
also definitely enacted that the {h:ov»o 
is made inapplicable if it be shown 
case of land so held that the right m to 
hold it has ceased to exist. . T^.qURljyfiipi^ 
tion is probably intendekl tq aavO the ’tejiff 
revenue in cases wh«ro at simh.tiiap 
land has been rigb% held taitheut .|»y« 
ment of revenue the aixt|r 

.-..The effect of be ito 

'"gave the 
prove 
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payment of revenue, unless Government 
can prove that at some time within the 
sixty years there was a cessation of the 
assessee’s right to so hold it. If it were 
sufficient for Government to show that at 
any tfSne, even before the sixty years, the 
owner had no right to hold the land 
revenue-free or had lost the right, the 
practical effect of the proviso would be, 
merely to raise a presumption in favour of 
freedom from assessment after sixty years' 
holding without payment of revenue. Jf 
that had been the intention, 1 think it 
would have been expressed in simpler 
language. It seems to be a case of au 
exception within an exce])tiou. So that 
if in fact there has never been a right 
to hold the land revenue-free the second 
exception will not apj>ly and the holding 
of the land without payment of revenue 
fur sixty years will bar the assessment. 

I must confess that I express this opinion 
as to tlie meaning of the 4th proviso with 
considerable diffidence in view of the fact 
that the 2nd proviso contemplates cases of 
assessment of land which was not includ¬ 
ed in the assets of au estate at the time of 
the Permanent Settlement, but 1 do not 
see what other construction can be placed 
upon it. 

The learned District Judge favoured the 
view that the proviso to sec. 28 could noi 
have retrospective effect, in other words 
that it could not come into operation till 
the year 1946. This view was only faintly 
supported in this Court and do^ not com¬ 
mend itself to me. There does not appear 
to be any parallel between this case and 
the case relied on by the learned Judge. 

In the present case the Appellant has 
held the land for more than sixty years 
without payment of rent: it is not shown 
that he lost the right within the sixty 
years preceding the suit, in fact it is not 
that he ever had the right to hold 


revenue-free. The result is that the 
Eegulation does not authorise assessment 
in hiH case. 

1 therefore agree in allowing the appeal 
and decreeing the Plaintiff’s suit. 

N. G. Appeal allowed. 


[0I7I(. APPELLATE JUEISDIOTION.] 

Appbal from Appellate Deobee 
No. 177.5 OF 1913. 

JoGXNDRA Nath Dxy 
ors, Plaintiffs, 

r Appellants, 

V. V 

Goub Singh Muba, 
Defendant, Kespon- 
ffent. 


D. Chattebjbb, J. 
Mullici^-, 

Heard, 23, August. 
Judgment, 

2, September. 


Vhota Aaffpur Tenancy Act (VI B C. of 1908) 
tec$. 81, 88, 87, £66—Dispute under seo. 88, juris, 
diction of Settlement Officer, upon such dispute^ 
to record entry that te7iure pomidari klmntkati— 
Suit for rent inetitute.t «nrf«4|p«/ X of 1869 — 
Decree >*nd putekase by landlord^ execution after 
CAota Nagpur Tenancy Aot brought into forte and 
land recorded as above at Settlement — Title to 
tenure 


Under sec. 88 of the Chota Hagpur 
Tenancy Act, the Scltlement Officer has 
jurindiciion to decide a dispute between 
landlord and tenant as to whether the 
latter was a mundari khuntkatidar and to 
record an entry to the effect in the record^ 
of-rights. 


Where petiding a suit for rent brought 
under Act X of 185lf, the Chota Nagpur 
Tenancy Act VI of 1908 B. G. came into 
operation, and the landlord in execution 
of the decree obtained in the suit put up 
the holding to sale and purchased it, but 
meanwhile in the course of settlement pro¬ 
ceedings the land was recorded as the 
mundari khuntkati of the Defendant. 

Held —That although the new Act did. 
not apply to the suit, it governed proceed¬ 
ings in execution instituted after Iffie suit’ 
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had terminated in a decree; and the entry 
that the land was the mundari khutkati of 
the tenants being conclusive evidence 
under sec. 256 of the Act, the landlord 
acqidred no title in the land. 

This was an appeal preferred eti the I2th 
Jane 1913, against the decree of T. S. 
Macpherson, Esq., District Judge of Zilla 
Manbhoom-Sambalpnr, dated the 8th 
March 1913, reversing the decree of 
Moulvi Ali Ahmed, »Stiboi‘dinate .ludge at 
Pinrulia, dated the 28th of dune 1912. 

The facts of th^ciise will iippcar from 
the judgment. •Jn* 

f/iabu liepin Bohary (Ihosh for the Ap¬ 
pellant. 

Bahus Mohendra Nath Hoy and Abani 
Bhusan Mtl^rjee for the Respondent. 

The Judgment ok the Court was as 
follows:— 


haying been applied from December 1909 
the settlement operations were continued 
under this Act and the IHaintiffs applied 
for the record of their names as owners by 
purchase of these 23 plots of land. The 
Defendant .set up a mundari khuftfkati 
right and the Settlement Ofi&cer held in' 
his favour and reconled him as the mundari 
khuntkatidar in March 1911, and the re¬ 
cord-of-rights Was finally published on the 
17th November 1911. 

The Plaintiffs brought this suit in 
September 1911 for detdaration of title to 
and roc'overy of fwssession of the said 23 
plots. ^I’he Court of first instance gave a 
decree to the Plaintiffs holding that the 
entry in the record-of-rights was without 
jurisdiction. The lower Appellate Court 
has rovor.sed the decree of the first Court, 
holding that the lands were really the 
mundari khuntkati lands of the Defen¬ 


D. Chatter||M- 1, ,1.—The ancestor of 
the Plaintiffs iR’chased mouxa IJrnia in 
execution of a jpnt decree in 1889. 'Ih* 
Defendant held some lands in th? mou^a 
and in 190.'5 he gave a kabuliyat to iho 
Plaintiffs in resjjoct of 23 plots of land at 
a consolidatod rate of rent. He fell into 
arrears and on the 2l8l of December IQll.), 
the Plaintiffs brought a suit for rent under 
Act X of 1869 and obtained a decree. In 
the meantime on the 22nd December 1900 
the Chota Nagpur Tenancy Act v\ as app'ied 
to the District of Mabhoom. Execu¬ 
tion was taken out of the rent decree ob¬ 
tained by the Plaintiffs and the holding 
of the I)efendant was sold on the Ist of 
August 1910 and purchased by the Plain¬ 
tiffs who took delivery of possession from 
the Court in February 1911. In the 
meantime settlement proceedings were 
going on under a notification made in 
September 1909 (evidently under Chap. X 
cil the Eer^l Tenancy Act which then 
^ f be Tenancy Ac| 


dant, that the Settlement Officer had per¬ 
iod jurisdiction to make tbe entry that 
he did make and that as these rights are 
not iransl'erable the Plaintiffs have acquir¬ 
ed no right to the lands. 

The rent suit of the Plaintiffs was 
brought under Act X of 1859 and the 
decree was obtained under that Act. The 
execution of the deerge was evidently ap¬ 
plied for after the new Act came into 
o]>eralion. TJie execution proceedings 
must therefore be governetl by the new 
Ad. Dehnar.iin Unit v. Narendra Krishna 
(1). The new Act could not certainly affect 
ponding proceedings and it djd not aECet 
the suit: but the suit terminated 
the decree and the application for eotmil-' 
tion although an application in i^hie 
was a separate proceed!^.,T^i'seente'to 
be the result of the FuliB^b case. Niy# 
under this Act, see. 950 (1)> n 
khuntkati property 

by private sale ' 

... 
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perty in this case has bden found to be a 
tnundan khuntkatidari property first by 
the Settlement Officer and later by the 
lower Appellate Court which relies upon 
the record-of-rights as conclusive evidence 
undet»sec. 256. It is contended however 
that the Settlement Officer’s order is with- 
out jurisdiction and the record-of-rightg is 
therefore a nullitv Under sec. ftl th' 
Settlement Officer had to record (•a) th( 
name of the tenant or occupant whe¬ 
ther the tenant was a tenure-holder, 
kuntkaiidar, etc. Now the Defendant 
was no doubt the occupant of the land at 
the time as found by the Courts below and 
the Settlement Officer was bound to record 
his name as the person in occupation 
Being in occupation he claimed to be a 
mundan khuntkati tenant and the landloid 
said he was not. There was a dispute 
under sec. 8B and the Settlement Offieei 
decided in favour ot the D( fendant. The 
Sett'ement Officer was comiietent to de¬ 
cide a suit und'^r sec 87 as to whether tlu* 
relationship ol landlord and tenant existed 
or whether the land was held rent-free 
There was no such suit m this case, but 
the provision for such a suit implies that 
the ^ttlement Officer has to decide such 
questions in making his record. I am 
not therefore prejiared to say that the 
Settlement Officer had no jurisdiction to 
record the Defendant as a mundan khunt¬ 
kati tenant. If the property was of this 
description it was not saleable and tho sale 
that was held was ineffectual to pass an\ 
title. • 

As the Chota Nagpur Tenancy Act was 
extended to Manbhoom before the Plain¬ 
tiff acquired any light by pUrdhase they 
cannot complain that any vested tight of 
theirs has been interfered wiidl. In this 
view of the case T would dismiss the ap¬ 
peal. The Defendant is responsible for 
pot taking the objection of h|s 


right in proper tizfie and I think e^ petty 
should bear his own costs in all (Wtts. 
MtJLLioK, J.—I agree. 

N. G-. Appeal dkmigeed- 


iloLMWOOD, J, 
Mullick, J. 
1915, 

16, December. 


Remand otde* 


[OlVIL APPELLATE JITJBIBDlOTIOEd 
Appeal froh Appbllatb Deobxb 
No. 2994 OF 1913. 

Kartios Chandra Das* 
Defendant, Appellant^ 

V. 

' Satta Nidui OhoSix 
ai^orSfy Plaintiffs, 
^^^^Mtyondeuts. 

CoU>t mtkmu ^ 
aining <a*« m file— «<Mf* $j ep«n b$ eM 

Ojt rt to vhfck 0083 remanded — L'mitatien of eeopt 
of appeal lemanded by High Cowt. . 

In stncf law a remand maae by an Ap- 
pdlatr Court without retaining the appeal 
in its own file nemsanly reopens the 
whole case and the Court of Appeal to 
trim h thf casi is rrmandm^ bound to hear 
th( appeal upon the fudg^nt of the Court 
of first instance and on tiffAiing else. 


by 


But tin High Court in the exercise 
of tis powers of suptrviswn under the 
Chinitr rufhtly assunus tn certain carer 
authority to limit the scope of ceftaiti 
appeals remanded to the lower Court 
without keeping them on its own ftte. 
But whenever this is done it it ab¬ 
solutely essential that the fiigh Ooart 
should lay de^n clearly without any pos¬ 
sibility of rMstake that it di({ 
limit th( scope of the appeal to 
specifiid questions. 

This was an appeal preferred on the |Kib 
September 1913, against the dacanse Of 
Babu Barada Prasad Bokshi, Officiatini^ 
Subordinate Judge, 2nd Court at AUpokE*^/ 
of Zillah 24-Pergunnahs, dated ti^e 
June 1913, affirming the decree of Bal^ti 
Mohar Lai Do, Munsif, 3«d oitiit 
Alipore, dated the 31# July 10Q3, 
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Report of Patni^igh .Court Cases. 

At, the request of many of our siibHuiibeis in 
ihhar arid ()rissa, we have derided to publish- 
• tlw’rej>orts of decisions of the High Court of 
.Judicature at Patna in our re|x>rts column in 
the same way as w^^blish the reports of aii- 
peals to the J udicigyommittee of tlie. Privy 
Council. We have||Pigaged ro|X)i-ters in the 
Patna High Court who will obtain certified 
copies of judgments and take notes of argu¬ 
ment in Court and then draw up the iv.ports. 
The reports so drawn up will be edited by us 
and published in the current numbers of the 
Calcutta Weekly Notes. 


Admissioil of appeal for consideration of 
sentence only, If proper. 

■ In King v. a short note of which 

appeared in our last issue the Ijord Chief Justice 
sitting in the Court of Criminal Appeal made 
some important cA|Bervatio*is regarding the 
powtwp of the Court. He expressed 

the view that Court is entitled to 

bxanyine the" the conviction even 

whi^ ihA i |H^ ap^led ’against the 

ip’-ImB case the Afjpellant not 
bie p«a|jritt.y bf his coovic- 
,n R^ht it'shflSbiM to instruct 

l>y the Ap. 

' Cenrt lAahg 

. 


Deal on apj)eals agninst sentence the Court 
would assume that they were instructed upon 
all the facts of the case. It was necessary that 
they should l>e so that they could inform the 
Court of all the cireumstanees leading to the 
imposition of the sentence. 

The procedure for the admission and disposal 
of appeals is governed in this country by the 
Code of (’riniinal Procedure and the questioin 
has arisen whether the Ap|)ellate (’’•ourt at the 
time of admitting an appeal can limit it to the 
ground of sentence only. Sub-sec. 1 of sec. 
t-il of tlu‘ Code lays down that on receiying the 
])etition of appeal the Apf>ellate Court shall 
ixwiisc Ihe sa.mc and if it considers that there is 
no sulliciont ground for interfering it may 
dismiss the ap|K‘al summarily. Sec. 422 then 
provides that if tlie Appellate Court does not 
dismiss the a|)peal smnmarily it shall caust^ 
notice to l’,e given to the Appellant or his pleader 
and to siich officer as the Local (irovemniont 
may apiwint in this behalf of the time and 
place at which such ajrpeal will Ite heard. The 
Appellate (?om*t shall then send for the record 
of the case and after perusing such record and' ",', 
hearing the Apfiellant and the Crown it may , 
dismiss the appeal nr ac(|uit the accused o** 
affirm the conviction hut rwlucc the sentence. 


Now it is perfectly clear that when an appo&l* 
is presented the Apf)el)atc Court hae dPapM 
fM)werK to disnn’.ss the appeal summarily if' 
|X‘.nising the petitioii of appeal and ,j 

ment of the lower Court it considers- 
is no sufficient giound for 
if, is of opinion that although 
righf the sentence inflicted' -i? tuipui^ ■ 
it "op'll to the AppelhUia 




appeal for hearing i 
sentence? In Nafalf, 
1^1 C. W. N. 147, J 
and Beadwrofk,; i 
iitor admissbn, " 

Th« 
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whole appetil; consequently all the gi'uunds 
taken in the |)etili(ui of ap^x^al are open foi' con- 
eid'eration at the final hearing and the Appellaiu 
cannot be restricted to any wdected ground out 
of those 8j‘)ecified in his petition. This is the 
jnost j’oasonable view to take for in giving 
sununary i)ovvcrs to the Courts exercising Ap¬ 
pellate .Jurisdiction the legislature .surely did 
not intend tliat there slanild be a judgment on 
the merits of the case at tlic preliminary 
hearing under sec. 4*21 of the Code but meant 
only to provide against the urmecessai'y swell¬ 
ing of the files of the Courts by an indiscri¬ 
minate presentation of appeals in all cases made 
appealable under the law. 'J’he only thing pro¬ 
per for the Appellate! Court mulcr sw. -121 is to 
see whether priutd facie, there is any ground for 
an examination of the case by itself but it is 
not in its |x>wer to 7‘ecord in effwt a finding 
as 1o the nuii its of the east* although it consider^; 
that interference is nec('ssary though on another 
ground, Jiaiuely, severity of sentence. 


So in this country also it is the duty of counsel 
for the (.!rown aj>|K'aring in a Court of t!.ritninal 
Aj>peal to be jireparcd to argue the whole a]>- 
f)eal iiTesj>eotive of the grojind to which it might 
have been limited at the time of admission. 
Tjooking at the matter from a practical fxiint of 
view it seems to lx* im}H)ssil)le for a Court hear¬ 
ing an apiKsi.1 to say that the sentence that 
lias been passed by the .'fudge or I^fagistratc 
who had the witnesses beh>re liim is unwan-ant- 
ed without examining the entire facts and cir¬ 
cumstances wdiich led to tbo imposition of the 
sentence. In the face of the niling referred to 
above the practice of admitting appeals on llie 
ground of sentence alone does not seem to be 
samitionexl by law. 


It is worthy of note that the decision of 
Mookerjee and Hcachcroft, .M., had the sup]iort 
of Sir Ijawre.nee .Tenkins and Mr. Justice 
Sharfiiddin for in the oatse in question the 
appeal was admitted by the learned Judges 
presiding over the Criminal Bench at the time 
■only for a considersition of the sentence biit 
when it came on for final hearing before Sir 
Lawrence Jenkins and Mr. .Tustice Sharfuddin 
their Lordsliips extended the scope of tlie older 
of admission evidently taking the view that I he 
j-efltrictivc order was ultra vires and ordered 
fresh notice to be issued on the Crown. The 
^peal was ultimately heard by Mookerjee and 

M . '' 


Beaclwjroft, JJ., who delivered judgment as 
noticed above. 


I'lie following notes on Indian cases which 
appeared in the January number of the Journal 
of the Society of Comparative Legislation w'ill 
he found interesting. 

Guardianship .—In British India there is 
much litigation arising out of the rclatio]{||ihip 
of guardian and W'ard. 

Disputes as to what is treated in India as the 
right. but which is of course the duty of guar¬ 
dianship, are frequent, h'or many years the 
Legislature has endeavoured to compel persons 
i'iiiiiuiiig such right to obtain the sanction of the 
<’omt.s by an apfxjintment us guardian' or bv a 
(leclaraflon of right ta be guardian. 

Act 1890 cons^lffllated and amended the 
law relaiing to gulnuians and wards. |Be.side8 
making provision for the apjwintment of 
guardians, it to some lixtent declared the rights 
and the iluties of ix^rsons having the custody of 
inlant.s or their estates by vii^sfe of the personal 
law to which they were subject. 

Se<-. 25 of the Act gives to the Court power 
to order and enforce the return of the ward 
to the custody of his guardian. The Bombay 
High (’ourt ill Dayabhai^^ghanathdas v. Bai 
Parvati (1915) I. jj. B. jBJiiom. 438, has held 
that this section can be in aid of a guardian 
who has no appointment from the Court but is 
till' natural guardian of the minor according to 
Hindu law. This is a useful decision. In the 
towns of ('alcutta, Madras, and Bombay the 
natural guardian can enforce his rights by an 
a|)|!lic;ition under sec. 491 of the Code of Crimi¬ 
nal Procedure; but that section has no applica- 
1 ion lo cases outside those towns. The Bomb.av 
<lecisioii faactically gives to natural guardians 
tiuoughout India rights similar to those enjoy- 
('<1 by them in the Presidency towns. 

Ijcgal Transactions with Women .—A recent 
decision of the .Tudicial Committee \Padarath 
V. Uant Narain Upadhia (1915) L. "R, 42 I. A. 
H)3| illustrates one of the difficulties in which 
Hie Courts in India are placed when dealing 
with the .affairs of ladies who, according to the 
imstoin of their country, are secluded in the 
zrliana, feraalo apartments of a hooise. ■ Many 
decisions have shown that the greatest care must 
he taken to prevent them from being defrauded 
by dishonest relations or servants; but, as many 

them fxissess considerable estates, transac¬ 
tions to which they must be parties are occa¬ 
sionally necessary. The Transfer of Property 
Act, sec. 69., requires deeds of mortgage for 

ilo 
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sums over Bs. 100 to be atlestcjc] by at least two 
witnesses. In the case in question, the lady 
was behind a curtain, the attesting witness saw 
her hand sign the document, and he recognised 
her voice. This was held to be sufficient. 

In many cases where the witnesses remain 
outside the curtain, the dilBculties of identifica¬ 
tion are insurmountable. 

E. J. Trevelyan. 

» - 

IN WHAT LAND OCCUPANCY 
RldHT MAY BE ACQUUIED? 

{Continued from page cvi.) 

[jand within Municipality.— It seems that 
before Act J of 1907 B. ('. right of t)tx:u])ancv 
might be acquired in urban areas, //«.«,sail v. 
(iohindu, 9 (’.. W- N. But the provisions 

-of the. Act, which ar^i^||pided tfi ipply to 
agricultural areas, are now considf'nfd to be- 
unsuitable to such Municij)alilieH or portions 
thereof as are mainly urban in character. Ac¬ 
cordingly Ciovernment is given the |)ower to 
■withdraw, from rae operation of the Act, such 
Municipal urban areas by notifu-ation, when it 
is satisfied that such withdrawal is j‘xpcdieut, 
Tteporl of thic Select Committee on the. Biuigal 
Tenancy Act Amen^aent Jiill, 190(5. Bight 
of occupancy thercf<^^can be acquired in agri¬ 
cultural lands withiiOT Municipality unless it 
is excluded from tlil^ropcration of the Bengal 
1’enancy Act by a (lovernmerit Notification. 
Even after such notification rights already 
Hccrued are not affected. 

In Western Duars. —As neither Act X of 
18.59 nor the Bengal Tenancy Act ajqilicjs to 
lands leased to tea-planters in the Western 
I biiWR for cultivation of tea or to lands leased in 
dnlpaiguri under the Waste Land Buies, it 
follows that oi'ycupancy-right cannot be ac- 
^piired in such lands, except by contract. The 
tenants of the tea-planters in the tea gardens 
of the Western Duars are mere squatters or 
labourers, and it was intended by the notifica¬ 
tion extending the Act to Western Duars to 
debar them from the acquisition of occu|>anc-y- 
rights by mere length of occupation. Ameer Ali 
and Einucane’s Bengal Tenancy Act, 1st Ed., 
p. .38. 

Wastsb land. —^When a raiyat reclaims any 
waste land he can acquife occupancy-righit 
under the 12 years’ rule; but when a landlord 
reclaims any waste land, no raiyat'can acquire 
the right in the same during a period of 30 
years from the date when the raiyat is intro¬ 
duce, Act Vm of 1886, 178 (1) and (111). 


Undivided sh.vrb.— Under- the old Acts, a 
right of occupancy could be acquired in an in¬ 
dividual share of land, Jardine v. Sarut, 3 C. 
L. U. 140; Baidya v. Sudharam, 8 0. W. N. 
751. But under the Bengal Tenancy Act no 
such right can be, acquired therein, Hari v. 
Jianjit, 1. L. B. 25 Cal. 917; Baidija v. Jheni, 
25 C’al. 217 : s<ie also HariMe v. T§siniuddin, 
2 C. W. N. (580; Ahndullah SheiliJi v. (lagan 
Mollah,'2V. Ij. J. 10. Eor it is only in a raiyat’s 
holding that (he riglit ciin accrue, and the word 
holding ” has been defined as a f>arccl or 
parcels of land held by a raiyat and forming 
(he subject of a separate tenancy,” Act VIII 
of 1885, .*{ (9). And a iiarcd of land is land 
defined by metes and bounds, Barbaty v. 
M ilhural, 1(5 (’. W. N. 879, and cannot in¬ 
clude an undivided share. 

Uadii vRoMO.N MOOKKR.1KE. Vakil, M.A. B.L. 


CUKBENT INDIAN CASES. 

(Civil.) 

Will— Private direeiiouft given by testator to 
an executor. 

Baya Bai Sakalkmi v. IJauidas Ranchor- 
DAS, K) Bom. 1. 

-V testator in his Will provided as follows—In 
accordance with the directions 1 am go.ing to give 
in |)rivate to tru.stee No. 1 out of the trustees 
appointed by me my trustees should entrust to 
Iliiridas Ks. 5,000 out of the money that may be 
7’cc('ive;l from my life |x)licy and the shares of 
Tata tV Co. also should be transferred to the 
person whos(^ name will be disclosed by Hari- 
das. ’Khe I’laintiff (the ]>erson in whose favour 
dircH'l ions were in fact given to Haridas) brought 
a suit against the executors praying inter ah/Ci 
thal ITaridas might bo ordered to disclose 'uhe 
secret trust inud the beque.st should b<', declared 
to be for the benefit of the Plaintiff. 

Ifeldr—Thnl Haiidirs was bound to disclose 
the Plaintiff’s name and (he evidence thereof 
was admissible. 


Mahomed/m Lair- Aelvnowledgment of son- 

ship. _ 

Msman Mva r. V4LLI Mahomed, I. L. R. 

do'Cai. 28. 

A Mahomedati cannot legally acknowledge 
a« liis sou a person who is shown to be the son 
of another man. An acknowledgment of son- 
ship must be an acknowledgment not merely of 
Honsbip but of legitimate sonship. 


Mahomedan Lato- 


■Widow's clatm to dower. 

in 
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cxn 


Majid Mjan r, Biui SAimn Jan, ]. fj. Jl. 
40 Cal. 34. 

I'he right wiiich tlie widow having a claim 
to dower acyuiros on ohiaining jiosseasion of her 
hiishaud’s proiM’rly is a sahstantial right which 
under certain cireinnstanccs would practically 
be a I'iglit in substitution of the claim for dow er. 
Tile tdairjj to dower is heritable and w’ould 
devolve on (he heirs of (h«‘ widow. ^Phcrc is no 
reasrjn why (ho right wliich is an incident of the 
claim to dower and is capable of being enjoyed 
UiS U' substantive right in snbstilntion oi lli<' 
claim to dower under eert«in circum.stances 
should he treated as a merely jiersnial right,_ 

The right being a real one th<' widow can 
claim hack the poss«'ssion if it has been wrong ¬ 
fully disturbed by any body. 


4lotc« of 

BNGLISH LAW COURTS. 

KI.NCrS BENCH DIVISION. tDi^is.onil 
Court).—Before Lrsn and S.v\ki-a. ,1,). 
Norman v. Mafhrtvx ami anr. lOiJi Eebniarv 
J9J6. 


'Hie power of Courts to trij a suii in caiiieia. 

The. J’laintifl', a journalist, sued the Director 
of Public JVoseeubons in a Counl.> Conri, for 
detinue of certain documents wdiich had been 
seized on premis<'s of tJie Independent .Ijabour 
•T’arty. 

One of (lie complaints of the IMaimiff was 
that the Judge of the County Court liad no juris¬ 
diction to hear tJic summons in camera. - Seoll 
V. Scott, (1013) A. C. 482, 


The learned Judges rej)elle<l tlie J^lainiiff’s 
contention. Mr. .histice Lush in the course 
of his Judgment said as follows :— 

As to the. iwwer to liear in camera, in the 
particular circurnstuncoB of the case the. CVmmy 
Court Judge was under a duty to follow the 
opinion whieJj liad been expressed by the DiAi- 
siouid ('onrl ; but apail from that, it was <'l'Mr 
Ihut wln-iv it, was nectisaarv in tbS interesrts of 
jusluc that 11 „, ,,„biic should he excluded (here 
a.n mhereut twwcr in a Court to heai 
matters ni e«HK;r(i. Heotl v. Scott (sup.). 

.. I!;.? « PlaintiflF to insist on 

-*7* before a jury the very 

obviflte was intended to 

\ at St- .TT- 

t.:i differ from the (.ounty ('ourt Judge. He 


did think it important that a (Vnirl should nol 
lightly decide to hear cases in camera and 
sboultl not decide to do sQ without being satis- 
tied that there, w'as a pritud facie case for de¬ 
parting from the ordinary method of adminis 
tei ing justice. But if the materials hefon^ the 
Court .showed that it was necessary for the' 
proper administration of justice that a cast 
shoulil he ht'ard in camera there could be n* 
(|ue..tion that the Court had power so beai 
it. 

The .Vppellanl aiipeared in person. 

Mr. Hranson for (he Ttespoudents, 

B. D. 


CALCUTTA £1GH COUBT. 

ttMuleu aot F«t nportsO^ 

in* iBpevtut auM to b» folly Nparttd hMMitar.) 

Civil .\i>I'I3I:L.atk Jlkisdiotion. Before D 
('n-\TTi-’.R.ija-: and Jii3.vtJiK.t)i'T, JJ, Ai'I'Isai 
KHO-M Ai’PKLL.vi’e Dkorbk No. 2180 OF lOM 
MAIJCDDT .-S.K.AN, Plaintiff, Appellan 
r. 'JWMlJb'DDlN and oks., Defendant- 
lb s|M>iulents. ()th March 101(5. 

Jjirnitntum hetnjal 'm^unry Act (VIII <■. 
/N.SV5), Sch. Ill, Arl. Srf dispossession — Leasi 
by co-sharer landlord. ^ 

'J’he. suit was for declaraiiuu of karska rigli 
in tvrtain j)lo1s of land and for r<ecovery o 
possc.s.sion. 'File I >et(‘n<iiuits took habuUyo 
Iroin .sonic of the co-shartu* landlords and on tht 
basis of that hahuliyat they dispossessed ihi 
IMaintiff. 

Held, that this was not a. disposseasion by (Jw 
landlonl. In order to constitute dispossessiui 
by (he kwidlord, it must be shown that tin 
landVird had a hand in the dispossession. 

Mr. .4. A'. Fmlal lluq for the Aj:>j>eliant. 

No one apjiearetl for the Respondents. 

T. M. Appeal dismissed. 
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Kabtioe Chandra Das v. Satya Nidhi Ohosal. 


The material faots will appear from the 
judgment. 

Babu Sib Chandra Palit for the Ap¬ 
pellant. 

Dr. Rash Behary Ghosh and Babus 
Mohini Mohan Chatterjee and Sarat Chan¬ 
dra Sen for the Eespondents. 

The Judgment of the Court was as 
follows:— 

This is an appeal after remand from the 
judgment and decree of the learned Sub¬ 
ordinate Judge of the 24-Pergunnahs who 
agreeing with the Co||t of first instance 
has decreed the Plainral^suit fdf i^jict- 
ment ftf the Defendant. The Defendants 
claimed a permanent right in the land 
which is situat^in Kidderpore, a suburb 
of Calcutta. alleged that they had 

acquired such a right by long possession 
beyond the memory of man at a fixed rent 
and that their predecessors ha.l erected 
permanent structurffcon the land. In the 
first appeal from Mnnsif's jiulgmcnt 
which was heard ll^another Subordinate 
Judge it was held that the kabuliyai set 
up by the Plaintiffs of the year 1301 was 
a forgery and that the Defendants were 
entitled to the presumption from long 
possession and from the existence of 
permanent structures, and he aoxiordingly 
dismissed the Plaintiffs’ suit. The Plain¬ 
tiffs appealed to this Court and the appeal 
was heard by Jenkins, C. J., and Nalini- 
ranjan Chatterjee, J., who remanded the 
case reversing the decree of the lower 
Appellate Court and sending back the ap¬ 
peal for re-hearing in the light of the 
remarks they had made. Those remarks 
were chiefly two in number, firstly that 
the presumption which was made by the 
Subordinate Judge in the first Court 
offended a principle, inasmuch, as if 
the original lessor was a shehail of debuttar 
be would not'have acted in discharge of 

V' 


his duty as shebait by giving a rent for all 
times which would in future be wholly in¬ 
adequate, and it was therefore necessary 
to make a further inquiry into the origin 
of the tenancy, whether at the origin of 
the tenancy the property had acquired a 
debuttar character, as upon this wouM 
depend the applicability of the presump¬ 
tion. There was a further 'suggestion 
that the weight to be attached to the 
word bharatea should also be considered by 
the learned Subordinate Judge. 

In strict law a remand made by an Ap¬ 
pellate Court without retaining the appeal 
in its own file necessarily reopens the 
whole case, and the Court of appeal to 
'which the case was remanded is bound to 
hear the appeal upon the judgment of 
the Court of first instance and on nothing 
else. It is true that this Court in the 
exercise of its powers of supervision under 
the Charier has assumed, and we think 
rightly a.'^snmed, in certain cases authority 
to limit the scope of ceitu’n af>peils re¬ 
manded to the lower Courts without 
keeping them on its own file. But when¬ 
ever this is done it is in our opinion abso¬ 
lutely essential that this Court should lay 
down clearly without any' ix)ssibility of 
mistake that it did intend (o limit the 
scope of the appeal to certain specified 
questions. We are therefore of opinion 
that the learned Subordinate .Tudge who 
has now re-hcard the case was right in 
holding that the whole appeal was ojren 
to him for decision. The importance of 
this lies in the fact that the first Appel¬ 
late Court found that the IcnbuHyat which 
is now found to be the real origin of the 
present tenancy was a forgery. 

The Sulwrdinate Judge on remand has 
found and has given very good reasons for 
finding that this kabuU^at must have been 
a genuine document. He therefore holds 
that th®*"® question, timt at, the ia- 

U 
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ception of this tenancy in 1.%1 the lessor 
was the shrhuit of debultar proficrty. 
But lie has “one further and has found 
that eliminating (liis kabuliyat as the 
oriffin of the tenancy there can be no pre¬ 
sumption of a grant of a. permanent ten¬ 
ancy, tlie earliest dcikhUa which is 
the tirsl evidence of the exish'iice of this 
tenancy being of the year ]‘24G and in 
this also the landlord signed as sheba-it. 
If the Appellants say that thic tenancy 
originated before 4’24G and that at that 
time the land was not debutLar, the learni'd 
Subordinate Judge says that that faci 
must, lie thinks, be proved by evidence; 
but they have not l)e<?n able to produce 
any evidence on the |x>inl. We <-ouie, 
therefore, to the fact that, at the point 
where the origin of the tenancy is lost in 
obscurity and wlicre the presumption 
would arise if it ever arose, the tenancy 
was hold under xhebaitfs whose origin 
imist also he i-onsidt'rcd to l>e lost in 
obscurity; ami not only was it held under 
sUebaits but it was exprtissly stateil that 
the tenant:! were bharatea teMa.r«ts. This 
was the second point which the learned 
Subordinate Judge was specially directed 
to ilevote his attention to in deciding the 
apjHjal, and his finding on this ixunt is 
that the word bharatea which has been 
used from the earliest time to describe 
these tenanis cannot be said to mean 
jKuinanent ti-nants. The learned Judge, 
who is an oHicer ol very great ex|>erieiice 
and very sound jndgim'nt ojid must be 
intimately acquainted with the use (d such 
terms as bharatea, says “ J have never seen 
the word bharatea used with reference to 
annual tenants with ]:erinaueut riglits; 
the word as ordinarily used signifies 
monthly tenanis of houses or lauds with¬ 
out any permanent right.” Now this is 
not a question for the. Judge as to the legal 
effect of the word. It is a question essen¬ 


tially for the Jury of the ordinary mean¬ 
ing of a word in common use, and the 
decision of the learned Subordinate 
Judge on the point is therefore final and 
not open to us to discuss in second 
appeal, 

think therefore that on all the points 
the ajqical of the Defendant fails and 
must be dismissed with costs. 

N, G. Appeal dismissed. 


[FULL BENCH BHFEBENOE ] 

IN 

Appkal rnoM Appei.latk Decree 
OF 191.3. 

PlTRNA (IhAsDRA 


Trivedi and others, 
Plaintiffs, Appel- 
lants, 

V. 

Chandra Mohini 
Dassi and others, 
Defendants, Res¬ 
pondents. 

Occupancy-holding, rk^triincfcrahU—Purihater 
of thire, right! of, a! to pouenton ngainst land¬ 
lord. 


Sanderson, C. J. 
WOODROFFE, J 
MookErjef, J. 
Holmwood, j . 

D. Chatterjee, j. 
leiG, 

7, February. 


Plaintiff.^ Nos. 2 and 3 were tenants in 
re.spect of one-half only of an occupancy- 
holding which was not transferable and 
the Plaintiff No. 1 purchased their interest. 

Held— That the Plaintiff as purchaser of 
a share of an occupancy-holding was en¬ 
titled to possession even as against the 
landlord who had no right to take posses¬ 
sion of the property. 

This was ti Kofeience to a hhill Bench 
made hy Richardson and Mullick, JJ., in 
A])peal from Api)ellate Decree No. 2417 of 
J9J8 which was preferred against a decree 
2 >asso.l on tlic •24th April 1913, by Mr, F- 
J’anton, District Judge of Murshidabad in 
ajvpeal, from the decree passed by Babu 
Durga Das Chuckerbutty, Munsif of 
Kandi, on the 2dth June 1912. 
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The Order of RefereJicc was as 
follows :— 

The Plaintiff No. 1, in execution of a 
mortgage decree against the Plaintiffs 
Nos. 2 and 3, purchased their share of a 
non-transferable occupancy-holding. lie 
then purchased the remainder of the hold¬ 
ing by a private sale and sublet the bold¬ 
ing to the Plaintiffs Nos. 2 and 3. 

Subsequently the original Defendant 
No. 1, a»co-sharer landlord, purchased the 
right, title and intereat of the original 
tenants in execution o^^^crce fBi-^jiis 
share oi I he rent. Having secured poss"s- 
sion, he obtained recognition as tenant 
from his co-sharers and sublet the land to 
the DefendantsA^os. 2 to 0. He died 
during the course of (he suit and is re¬ 
presented by the present Defendant No. 1. 

The suit was brought by the I’laintiffs 
to recover possessioi^pm the Defendants. 

There is no quesiSn of any fraud or 
collusion between th<Jj?laintilfs Nos. 2 and 
3, and the deceased Defendant No. 1, nor 
is it suggested that the. decree for rent was 
not fairly obtained. The Plaintiffs Nos. 2 
and 3, are in the same boat with the Plain¬ 
tiff No. 1. If the point is material there 
is nothing to show that the deceased De¬ 
fendant No. 1, had any notice or know¬ 
ledge of the transactions betrvoen the 
Plaintiff No. 1, and the original tenants. 

The sole question in controversy has 
been w'hether on the fact.s stated the title 
shown by the 5?laintiff8 is sufficient to 
justify a decree for possession in their 
favour. Both Courts below have con¬ 
curred in answ’ering this question fn the 
negative and dismissing the suit. The 
Appellants before us are therefore the 
Plaintiffs. The main contention being 
between the Plaintiff No. 1, and the suc¬ 
cessor of the original Defendant No. 1,- 
it will be convenient in what follows to 
of tho Plaintiff No;. 1> as the Plain¬ 


tiff, and the original Defendant No. 1, as 
the Defendant. 

It is common ground that what the De¬ 
fendant purchased in execution of his 
decree was the right, title and interest oT 
the original Dcfotulants. That being pre¬ 
mised, the arguments available on eitlier 
side may be thus summarized. 

The Plaintiff’s case is in effect that tlic 
Defendant brought his suit for rent as a 
co-sharer landlord and must take the con¬ 
sequences. All he could sell in i-xoculioii 
was merely the right, title and interest of 
the tenants. That was sold and bought 
and the Defendant could not afterwards 
claim to have purcha«e<l an_> thing uiorc 
than that nor could he enlarge his rights 
by obtaining recognition from his oo- 
sharers. It follow(*d that the J.)efeiidaMt 
boughlt subject to the rights which the 
Plaintiff had acquired as against the 
tenants. 

J'\>r the defence it was conceded that the 
Defendant bought in the first instance sub¬ 
ject to the Plaintiff's rights, but that, it 
was said, w<i<s not a complete fuls\^ I'r to the 
Defendant’s plea bi'cause it cntir<d\ left 
out of acx’ount the limitations or initial in¬ 
firmity of the Plaintiff’s title. No doubt 
according to the recent decision ol the h'ull 
Bench in Dayotnoyi v. Auoutlu Mohan (i), 
the Plaintiff’s title was good against all the 
world oxcejd the landlords. J3xit it w.is 
urged, the Defendant was a DndloTd, and 
in conjunction with his co-shajcts hie was 
at liberty to refusif to r<?cogriize that title. 
If in view of the provisions of cl. (2) of 
sec. 22, of the Tenancy Act it was neces¬ 
sary for the Defendant to obtain recogni¬ 
tion {jg tt'nanf from bis co-sharers, it had 
been found that he had secured such recog¬ 
nition. He was perfectly at liberty to take 
that step and the result was the same as if 

11 ) ». L. B. 42 c*l. »7?, 22>s B. c 1« 0. W, 
N. 971 (19U.. , 
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tlio piirchaacr at the,execution sale had 
bcoii <he whole body of landlords or as if 
llie whole body acting together had 
formally refused to recognize the Plaintiff 
'Us their tenants. There was no equity 
and no esto|)j)cl which the Plaintiff 
could call in aid. The question was; 
llpon the basis of strict legal right, which 
party hud socured or got in the better title? 
The itnsw'er .suggested was, the Defendant. 
The Plaintiff could not complain because 
he must be assumed to have known 
throughout that his title was worthless 
as against the landlords. It was from the 
outset a defeasible title. The Defendant 
was relying on the statutory right of the 
landlords to refuse to recognize the Plain¬ 
tiff as their tenant. The fact of the De¬ 
fendant’s purchase did not deprive the 
landlords of that statutory right. Thqy 
might have exercised it before the pur¬ 
chase and they could exercise it after 
the purchase. The purchase made 
no difference and created no obstacle. 
No equity could bo set up for the 
purpose of defeating the right which the 
Legislature had conferred on the landlords 
and in a measure nullifying provisions 
which must be regarded as embodying the 
policy of the law. As the Full Bench had 
held the Plaintiff might have had the sale 
to the Defendant set aside by making a 
deposit under r. 89, Or. XXI of the Civil 
Procedure Code, but he had not taken that 
course and his present claim was unten¬ 
able. 

As to authority the cases relied upon on 
the Plaintiff’s behalf were those of Radha 
Kanta Chalrabarty v. Ramanamda Shaha 
(2) and Aj/enuddin Nasyav. Srish Chandra 
Banerji (31.1ii the former case there was a 
difference of opitiion between Chitty, and 
. Coxe, and the case was referred to. 

(21 18 0. W.N. 175 |1912». 

• (3) lie. W.N. 78 (10361. 


Digambar Chatterji, J., who delivered the 
final judgment. It may be within the 
bounds of possibility to distinguish that 
case on the ground that there the co-sharer 
landlord claimed under a voluntary or 
private sale, and not under a forced sale. 
Some distinction between sales of the one 
kind and sales of the other seems to have 
been adopted by Digambar Chatterjee, J., 
as the basis of his decision. He distin¬ 
guished the previous case of Jiibi Asmat- 
unuessa v. llarci^ra Lai Biswas (4), on 
th#*SW»nnd a forced sale the mort¬ 

gagor does not co-oj)crate with t&e pur¬ 
chaser for creating a title in derogation of 
the mortgage. The latter case in the res¬ 
pect indicated resemblcHWhc present case 
and it was therefore cited for the Defend¬ 
ant. As to Ayenuddin Nasya's case (b), 
there the co-sharer landlord docs not a])- 
poar to have obtain<|k recognition from lii- 
co-sharers. The ^‘^8 decided by 

CJhose, C. J., anc^aspersz, d. Ghose, 
J., was also a party to the decision in 
another case cited for the defence, Krishna 
Lai V. Bhairab Chandra (5). The report 
is a short one but a reference to 
the original judgment shows that the re¬ 
port is substantially correct. The Defend¬ 
ant then had purchased a non-transferablc 
occupancy-holding (upon which there was 
an outstanding mortgage) in execution of 
a mouey decree and had afterwards obtain¬ 
ed settlement of the land from the land¬ 
lord upon the |)aymenl of nazarana. I* 
was held that he had a good defence to o 
suit by the mortgagee on the mortgage. 

Upon the authorities, therefore, as the> 
stand, the decision of the present casr 
depends upon the validity of the distinr 
tion above adverted to. It appears to Rf 
how’cver to be extremely difi&cult to distin 
guish in principle between those cases Jf 
(8) 11 C.W. K.76 
(4) 12 0. W. N. 721 (IMS). 

( 8 ) 
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which a co-sharer landlord has bought a 
holding by 'private sale and those cases in 
which he has bought at a forced sale held 
in execution of a money decree, whether 
the decree has been obtained by himself 
or by a third party. In both classes of 
cases, so far as the co-sharer landlord is 
concerned he is a voluntary purchaser of 
the right, title and interest of the tenants 
and if he cannot take advantage of the 
landlord’s statutory right for the purpose of 
impi'oving his position and getting in a 
larger title in 11^^^ case ryj n>ason occurs 
0 to us \\ hy ho sWndd not be similarly 
debarred in the other. 

That being our view in legard to the 
authojitj^, we are of opinion that the ditti- 
culty of the subjeot-iuatler and the fre- 
qiiencv with which controversies of this 
kind arise make it desirable that the ])rc- 
sent case s^uld bo referred to a Pull 
Bench. flR 

Wo accor^Bgly direct that the following 
question be^ferred to a ]<hdl Bench. 

Whether a co-sharer landlord who has 
purchased a non-transfcrable occnpaucy- 
holding in e.\ccutiou of a decree for his 
share of the rent is competent to question 
the validity of the title of a lu’evious trans¬ 
feree of the holding from the tenant, such 
transfer not having been recognized by 
the landlord? 

Bahus Naresh Chandra Sinha and 
Panchanan Ghosh for the Appellant. 

Bahu Soroshi Churn Mitter for the 
Bespondent. 

The Judgment oe the Court was as 
follows 

Sanderson, C. J.—In this case the refer- 
ehce to us by the two learned Judges, 
which is set out at ])age-4 of the Paper 
Book, is “ whether a co-sharer landlord 
who has purchased a nO'U-tranrferable 
occupancy-holding in execution of a decreef 


for his share of the rent is competent to 
question the validity of the title of a pre¬ 
vious transferee of the holding from the 
tenant, such transfer not having been 
I'ecognised by the landlord.” ^ 

In my iudgmont, and I think all my 
learned brothers agree, apparently there 
has been a njisconception of the facts of 
this ease, and \vhen they are correctly ap¬ 
preciated, the jjoint which is involved in 
tliis reference docs not arise at all, because 
it now appears that the Plaintiffs Nos. 2 
and JJ were tenants in respect of one-half 
only of an occupancy-holding which was 
not transferable and the Plaintiff No. 1 
has ])urchased their interest. Therefore, 
t he most the Plaintiff No. 1 has purchased 
is the onc-half share only, and under those 
cinMunstances there are other people W'ho 
arc holders of the other half share, and who 
are entitled to be in possession of the pro¬ 
perty as against the landlord, and there- 
foi c the landlord had no right to take pos¬ 
session of the property. Consequently, 
the point which has been referred to us 
does not arise. The course which this 
Court thinks is the proper one is to remit 
this case to the District Judge in order 
that he may deal with the other points 
w'hicli may arise in the case. See page 9 
of the Paper Book where the Munsif who 
tried the case says ‘ ‘ The other points need 
no discussion after the above finding. 
There arc evidently other points which 
may have to be decided, and the case is 
remandoj for that purpose. 

The Api)ellant will have the costs of this 
hearing and of the Division Bench. 

Woodroffe, J.—agree. ^ 

Mookbrjeb, j.—^T he question referred 
lo the Full Bench for decunon has been 
framed on a misconceptibn of the adfoal 
facts of the case. The order of refersiace 
assumes that the first Plaintiff acquired 
the entire holdup hy tbe^o transactions 
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upon which he relies, namely, first, a pur¬ 
chase at a sale in execution of a mortgage 
decree on the 10th March 1907, and 
secondly, another purchase under a con¬ 
veyance on the 14th October 1907. But 
on an dScamination of the pleadings and 
the proceedings in the suit it is plain that, 
under these transactions, the first J’lain- 
tiff acquired only one-half share of the 
holding, and this accords also with the 
finding of the District Judge. In this 
view, the question referred to us does not 
arise, and the rights of the parties must 
be governed by the rules £oruiulate<l by the 
Full Bench in Dayamoyi v. Anandu 
Mohan Hay (1). That decision shows that 
the Plaintiff, as purchaser of a share of ai\ 
occupancy-holding, is entitled to posses¬ 
sion even as against the landlord, inasmuclj 
as the tenancy has not yet tcriuinated and 
interposes a barrier between him and the 
landlord. (.Consequently, the Plaintiff is 
entitled to recover possession from the laiul- 
lord who must be deemed to have wrong¬ 
fully evicted him from the holding whereof 
he has purchased a share. 

I must add, however, that on the 
materials before us we are not in a posi¬ 
tion to make a decree for possession in 
favour of the Plaintiff as there has not 
been, up to the present stage, any deter¬ 
mination of the question raised in the fifth 
issue in these terms, "are the Plaintiffs en¬ 
titled to get khas possession of the lands 
in suit." This issue was framed in these 
circumstances. The allegation of the 
Plaintiff was that his mortgagors and 
vendors were in exclusive occupation of 
specific lands described in the plaint as re¬ 
presenting the half share which he subse¬ 
quently acquired. This was not admitted 
by the contesting Defendant, who set up a 
case of joint possession of all the lands of 

/l) I. L. B. i2 C*l. 172, 222: s. c 18 W. 

971 (1914). 


the holding by the joint tenants. If the 
allegation of the Plaintiff turns out to be 
true, he will be entitled to a decree for 
exclusive possession of the land described 
ill the plaint as representing his half share 
of the entire holding. If, on the other 
hand, it turns out that the predecessors in 
interest of the first Plaintiff were in pos- 
sc.ssion, jointly with their co-sharers, of 
the lands of the co-tenancy, the Plaintiff 
will be entitled to a decree for joint pos-< 
.session of all the lands to the extent of his 
half sliare. l]][iesearemwars which must 
obviously invcstigl^d before a decree,, 
fur possession can be framed in favour of 
the Plaintiff. But it must be clearly 
nnilersiood that in the deterrai^tion of 
this (juestion, the Court below must pro¬ 
ceed on the basis of the finding accepted 
b\ ns, namely, that the Plaintiff has by 
his purchase acquired a go^ title to a 
half share and a half sharflbnly of the 
occupancy-holding in disput® 

On these grounds, I agree that this ap¬ 
peal must be allowed with costs and the 
case remitted to the District Judge in 
order that the matter may be re-heard on 
the lines indicated above. 

HoLiMwood, J.—agree with the judg¬ 
ments which have been delivered, and I 
have no objection to the case going back 
for the piirpope of deciding the fifth issue 
and other questions which the learned 
Munsif held would arise in the suit, if the 
Plaintiffs established their right to obtain 
possession as against Defendant No. 1. 
But when the case goes back it ought not, 
in my opinion, to be open to the District 
Judge to re-hear the case upon the ques¬ 
tion of whether Plaintiffs Nos. 2 and 3 are 
tenants in respect of a portion of the hold¬ 
ing or of the whole. Provided the re¬ 
mand is limited to the question which has 
been enunciated in the judgment of Mr. 
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Justice Mookerjee I am in entire agree¬ 
ment. 

D, Chattbrjeb, J.—agree. 

S. C. M.’ 


C TEST AMENTA aY AND INTESTATE 
JUBISDIOriON.) 

RBFJCREXCE TNEBB SRC. 5 OF THE Ooi'IlT 
Fees Act. 

Mookerjee, J. \ In the goods of 
1915, I George Hexuy Quin- 

19, July. J iNGnoROi’GH, Doceased. 

, Court Fee$ Act {VIf of 1K79), tee. Ifll, tub-tec. 
( 21 — Sch, /, Art 12 , Sch III— Ettale of whicn grott 
value over Rt. deductivg dells, net value 

lets than that, if ch^^f^^fe with dfath di> ty 

* The expression “ amount or value of the 
property ” in Art. Jl of Sch. 1 of the Court 
Fees Act^nifies what is described as the 
“ net toml" in Annexure A in Sch. Ill, 
obtained by the deduction of the amount 
.shown in Annexure B a,s not subject to 
duty from the gross valuation of the move¬ 
able and cable property left by the 

deceased. f[M 

He’d, ther^ore, that no fee was leviable 
under the Article uiton the estate of the 
deceased the gross value of which wa.s 
shown to be lis. 1,244-11-0, and the 
amount of the debts Its. 522 leaving a net 
balance of Rs. 722-11-0. 

Collector of Maldah v. erode 
Kamini (7) not followed. 

In the goods of Harriett Teviot 
Kerr (8) referred to. 

This was a Reference by tin* Taxing 
Officer, Original Side of this Court, dated 
17th June 1915, for a decision of the point 
raised in the case. 

The Order of Reference which sets out 
the material facts was as follows :— 

This is an application by the Adminis- 

(7) 17 C. W. N. 81 (1912 . • 

(S) 18 0. W. N. 181: a. 0 . ISO. L 308 
(Wll). 


trator-General of Bengal for Letters of Ad¬ 
ministration as in case of intestacy. 

The Applicant being the Administrator- 
General, no affidavit of valuation such as 
is required in the case of an ordinary appli¬ 
cant by sec. 19 (1) of the Court Fees Act, 
has been filed, but in his petition^he Ad¬ 
ministrator-General has, in accordance 
with the practice, set out a list (Annexure 
A) of the assets of the estate and also a 
list (Annexure B) of the items not subject 
to duty. 

J^rorn this it appears that the gross value 
of the estate as shown in Annexure A is 
over Ks. 1,000, viz., Ks. 1,244-11, the value 
of the items in Annexure B being Rs. 522. 
I’lie net value of the assets, therefore, is 
below Rs. 1,000, viz,, Rs. 722-11-0. 

In ]>ara. 7 of his petition the Adminis¬ 
trator-General submits that as the net 
assets of the ('state are under Rs. 1,000 in 
value no fluty is payable and I have been 
asked as Taxing Officer to grant a certi¬ 
ficate that no duty is r>a.yjvble, or in the 
(*v ‘ut of my being of opinion that I can¬ 
not do that, to refer the point under sec. 5 
of the Court Fees Act to the final deci¬ 
sion of the Chief Justice. 

A similar question came up before the 
Board of Revenue in J904, who referred 
the matter to the then Advocate-General, 
Mr. O’K'incaly, for ojjinion. That officer 
was of ojiinion that in such cases duty was 
payable notwithstanding the fact that the 
deduction of the debts brought the value 
of the estate below Rs .1.000. Therealter 
the juactice of the Court was in cases of 
this kind*to charge duty upon the net 
value of the estate. 

jj^ J 913—7/, the goods of Harriett Teviot 
Kerr (8) a question arose as to the rate of, 
and the (iroper method of calculating, the 
dntv in an estate, the .gross value of which 

( 8 ) 18 0. W. N 181; i; 0.18 0. L. J. 108 
(18I8I. 
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was Rs. 2,17,800 odd, the net value, after 


deduction of the items in Annexure B being 
Rs. 18,000 only. The question arose in 
the course of correspondence between mo 
as Registrar and the Collector of Stamp 
Revenue. I tlien submitted the corres¬ 
pondence with a note to Mr. Justice 
Fletcher, and as his Lordship was of opi¬ 
nion that Mr. O’Kinealy’s opinion above 
referred to was wrong, the Collector was 
informed that in future we should follow 
what had been our practice of deducting 
the amount of Annexure B from the 
amount of Annexure A and taking duty 
only on the difference when, and at the 
rate, payable on such difference—and that 
we should do this even in estates where 
the gross value was over, and the net 
under Rs. 1,000. 

The Collector subsequently drew atten¬ 
tion to the then rccimt case of the Collector 
of Maldah v. Nerode Kamini Da/t.we (7), 
which was a case in which tlie gross value 
was Rs. 1,98.5, the net value under 
Rs. 1,000 and it was there held that duty 
was payable. 

No question, however, arose in that case 
as to the rate at which duty was to bo 
charged on the net value, and as that was 
the princi|>al point in Teviot Kerr’s case 
(8), I at the request of the applicant re¬ 
ferred it under sec. 5 of the Court Fees 
Act. 

His Lordship the Chief Justice, appoint¬ 
ed Mr .Justice Mookerjee to hear the 
Reference. His Lordship’s decision will 
be found in 18 C. W. N. p. 121. When 
referring to the case in Collector of MaXddh 
V. Nerode Kamini Dassee (7) his Lordship 
on p. 127 said,—" It is not necessary to 
decide on the present occasion whether 
this view (i.c. , that an estate is not exempt¬ 
ed from duty in a case where the gross 

(7117 0. W. K. 2 \ ( 191 a,. 

(8) 18 O. w. N. 121: s. 9.18 0 L. J. 808 


value is over Rs. 1,000, and the net value 
under), is well-founded. I reserve my 
opinion iqwn this matter with the remark 
that when it arises again it may require 
re-exaiuination and further consideration." 
The point has come up on several occa¬ 
sions since then, and the office, considering 
itself hound by the ruling in Collector of 
Maldnh v. Nerode Kamini Dassee (7) has 
taken duty—the parties not having cared 
to lake the matter further, the estate being 
so small. 

In the present case, however, the A'd- 
ministrator-Gencral, hajjmg regard to the 
judgiucut or Mr. ^0fmce Mookerjee in 
Teviot Kerr's case (8) and to the fact tha\ 
since that ruling the Revenue Authorities 
have been refunding to him ^ty paid by 
him in cases W'here the net valM'of the as¬ 
sets was under Rs. 1,000 desires to be 
heard on the point and obtain a final deci¬ 
sion. .‘Vs the ])oint in qiic.stion is one of 
general importance, 1, at^ie request of 
Messrs. Leslie and TlindJ^Attorneys for 
the Adinini.stratoi-deucra^refer it under 
sec. 5 of the Act to the final decision of 
his Loivlship, the C’hief Justice. 

Mr: J. E. Bay ram, Counsel, for the 
Admi nistrator-G encral. 

No one appeared for the Board of 
Revenue. 

The JuDGMKNT OF THE COURT was as 
follows :— 

This is a referenpe under sec. 5 of the 
Court Fees Act, 1870, made by the 
Taxing Officer on the Original Side of this 
Court. The circumstances under which 
the reference has been made, are lucidly 
stated in the order of reference and need 
only be narrated here very concisely. An 
application has been made by the Adminis¬ 
trator-General for Letters of Administra- 

(7) 17 C. W. N. 21 (1913) 

(8) 18 0. W. N. 131: •. o. 18 0. L. J. M8 

^1818^. . - . T 



VoL. XX.] 


THE CALCUTTA WEEKLY NOTES. 


593 


In this (!0<)DS of (lUOROli Uenhv Quinjnguoroimjh. 


tion in respect of tlie estate of G. A. 
Quiningborough as in a ease of intestacy. 
As the aj)plication has been made by the 
Administrator-General, no affidavit of 
valuation such as is rc<iuir(Hl in the case of 
an ordinary apjdication under see. 1911 of 
the Coux’t Fees Act has been filed. But, 
in accordance with establislied practice the 
Administrator-General has set out in his 
petition a list of the estate, and in another 
list the debts payable out of the estate. 
The value of the estate in the first list is 
given as Rs. l,‘244-ll-0 and the amount 
of the debts in thcAwnd list at Rs. 522 
lea\dng a balance o^^i^ 722-fl-O. The 
question for doteriiiination is whether the 
fee mentioned in Art. 11 of the first sche¬ 
dule to the Fees Act is payable in 

respect of the estate left by the deceased. 

Art. 11 of the first schedule to the Court 
J'Ves Act proAudes for the payment of a 
fee on a Frohate of a Will or Letters of 
Administration iHth or without Will 
annexed, when tnX amount or value of the 
propertyHn rcf^i^t x)f w hich the grant of 
Ih’obate or ’Letters is made exceeds 
Rs. 1,000. The question thus arises, as 
to the ti’ue inqiort of the expression, 
“ amount or value of the property in res¬ 
pect of which the grant of Probate or 
Letters is made ’ ’; does it mean the gross 
value of the property or does it signify the 
net value obtained by the deduction of the 
debts and expenses from the gross value. 
Sir Richard Couch, C. J., held in the case 
of In the (joods of Ram Chandra Dass (1) 
that in estimating the amount of the ad 
valorem fees chargeable under Art. J1 of 
the first s<diedulc to the Court Fees Act, 
the fees must be paid in resyiect of the 
property w ithout deducting the amount of 
the debts to be paid out of it. It cannot 
be reasonably disputed, I think, that this 
ia a possible intoriiretajiion of Art. 11 taken 
(1) 18 W R. IN; a ts. L. R. SO (1872J. 


by itself. But since this dt'cision was 
gi\cn in 1872, the Court Fees Act has been 
twic(* ameiuhv.l, first, by Act XI of 1899 
and next by Act VJl of 1910. In my 
opinion, a substantial alteration in the law 
has been clfcctcd by those amendments 
and Art. 11 must now he interpreted in^the 
light of sec. J9T which was inserted in the 
tlourt Foes Act by st'c. 2 of Act Xf of !8‘.)9. 
Sub-sec. 1 of .sec. J9I irquires the applicant 
for J’robatc or Letters of Administration 
to file in this Court a valuation of the 
property in the form set forth in the third 
Schedule and to pay on such valuation the 
foe mentioned in .\rt. IJ. When we turn 
to the third Schedule, we find that the 
Petitioner is reipiired to slate in the pres¬ 
cribed form of valuation that he has truly 
set forth in Annexure B all the items which 
he is by law allowed to deduct. Annexure 
A is a statement of the valuation of the 
moveable and immoveable proiierties of 
the deceased. On the face of the form of 
valuation, it is thus patent that the Peti¬ 
tioner is reipiirod to state the value of the 
properly and is allowed to deduct the 
amount shown in Annexure B as not sub¬ 
ject to duty. When wc turn to Annexure 
B Wo find that it is headed “ Schedule of 
Debts, etc.,” then follow five diff(Tent 
items, as to each of whicli a statement of 
value has to be made. TIu’se are as 
follows :—(1) amount of debts due and 
owing from the deceased, jiayable by law 
out of the estale, (2) amount of funeral 
exjx?n.ses. (.’P amount of mortgage encum¬ 
brances, (1) pro[H'rty held in trust not 
heneficially or ivith a general power to 
confer a bmu'ficial interest, (5) other pro¬ 
perty not subject to duty. Three posi¬ 
tions an* now jicrfcctly plain \ fiTstf that 
each of the first four items constitutes 
property not subject to duty and that con¬ 
sequently the fee cannot be calculated on 
the gross value of the estate as also on the 

75 
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debts and the difference taken; secondly, 
tliat unsecured debts are. for this purpose, 
[)laced on the same basis as mortgage en¬ 
cumbrances, thirdly, that the second laira- 
graph of tJie Form of V^aliiation, read witli 
the last clause of Annexure A and the first 
aiu^ last clauses of Annexure B, make 
manifest the legislative intent that the fee 
is payable only on the difference between 
tbe gross value of the estate and the 
amount of debts, as such difference alone 
constitutes ))roj)erty subject to duty. This 
has admittedly been always the law 
with regard to mortgagtii^ debts [In the 
y<)od,<i of Peter Innes In the goods 
of Charles Maelcan (0) and'ln the goods of 
Jiiini Chjndra Lahshutauji (4)] and 1 feel 
no doubt that this is the law also in res¬ 
pect of unseciired debts under the (lourt 
Fees Act as amended in 18‘.)9, whatever 
view jnight have been mentioned before 
that date. The essence of the matter is 
that when an estate is burdened with the 
paynuMit of debts, the market value of the 
firoperty is the value of the estate left after 
deduction of the amount of the debts 
[('(joju r V. Cooper (5) and Blake v. Bayne 
(Oil. It is worthy of note that under the 
Law of Kngland, in determining the value 
(*f an estate for the purpose of estate duty, 
allowance is made for debts and encum- 
crances. fFinance Act, 1891, Stat. 57, 58 
Viet. C 80, Sect. 7). T am not unmindful 
that a contrary opinion was adopted in 
the case of Collector of Maldah v. Nerode 
Kamini (7) but for reasons fully set out 
in my judgment in the case of In the goods 
of Harriett Teriot Kerr (8) I am unable to 

(?) 16 W. R. 253 ; 8 B. L. R app. 481vl87l). 

(3) 6 All. H 0. R. 2U (18741. 

(4) 1. L. «. 1 Bom. 118 (1876). 

IB) L. R. 7 H. L. 58 (1874). 

(«i 11908] A. C. 371. 

• (7» 17 C. W. N. 21 (1912), 

|8. 18 C. W. N. 1211 g. 0, J8 C. L. J. 808 
(1913). * 


accept that view- as a correct exposition of 
the true intent of the Legislature. That 
decision holds that the fee is to be paid on 
the net value of the projierty but the liabi¬ 
lity for assessmeiit is to be determined 
with regarcT to the gross value of the estate, 
in other words, the fee is first determined 
on the gross value and is then re¬ 
duced by the fee calculated on the 
amount of debts. This cannot be right, 
for debts, as already explained, are 
CNeuipt from duty. J hold accordingly 
that for ])urposcs of Art. 11 of the* first 
Schedule to the Coiir^^^ees Act the expres¬ 
sion “ iMl! amo^ifi^- value of the pro¬ 
perty ” signifies what is described as*^the 
“net total ” in Annexure A in Sch..lll 
obtained by the dediictioii^if the amount 
shown in Annexure B as nof^ibject to duty 
from the gi'oss valuation of the moveable 
and immoveable property left by the 
deceased. In this view, fee cannot be 
l(;vied in the case beforAme. ^ 

Messrs. Leslie and nindis. Solicitors, 
for the Administrator-General. 

Mr. C. H. Kesleveu, Solicitor, for the 
Board of Kevenue. 

N. G. 


[OIVIL APPELLATE JUBISDIOTJON.] 

Appeal from Original Civil 

JURIhDICTION 

No. 43 OF 1915. 


Sanderson, C. J.' 
WOODROFPB, J. 

Mookerjes, j. 
1915, 

Heard, 10 and 
21, December. 
Judgment, 

21, December. 


Sm. Mathura Sundari 
Dassi, Plaintiff, 
Appellant, 

V. 

11 ARAN Chandra Saha 
and ors., Defendants, 
Respondents. 


Letten Patsnt, 186S, t$e. IS, orJer by Judgs on 
ih« Original Side refuting to reUure eatt ditm’tttd 
for default if a Judgment and if appetdable— 
Civil Procedure Code (Ae( F of 1908), Or. XLIII, 
r. J, if appUet to appeal from one Judge of the 



596 


VoL. XX.] THE CALCUTTA WEEKLY NOTES. 


Sm. Mathura Sundari Dassi ©. Haran Chandra Saha. 


Digh Covri to others—See. 10^, scope end effect ef — 
''Judgment” whet is. 

An order by a Judge on the Original Side 
of the High Court under r. 9, Or. IX of 
the Civil Procedure Code refusing to set 
aside an order of disinis.sal of a suit under 
r. 8 is a judgment within the meaning of 
sec. 75 of the Letters Patent and is appeal- 
able thereunder. 

Per Sw'DBRSON, C. .1., and Mookkrjer, 
J .—Sueh an order is also appealable under 
el. isfi,r. 7, Or. XLlll of the Code, of Civil 
Procedure which api^rs to an appeal from- 
the decision of one l^gh Court 

to other Judges of the Court. 

Per JMoukku.ikr, ,T. —The law has been 
snbstantiallif a^red since the decision of 
the Judicial (f^nniltee in Hurhisti Chan¬ 
dra CuoAvonnY f, Kam Sundari Drbia (1) 
was pronounced. The effect of sec. W1 
of the Civil Procedure Code of 1908 which 
is materially diffcAii from sec. r>8S of the 
Code of IS80 -iiffi to fn.j(c away a right of 
appeal given by el. 75 of the Letters Patent 
but to create a right of appeal in cases even 
where el. /5 of the Letlers Patent is not 
applicable. 

(louiNi) TjAIj V . Sttiua Das (i) doubted 
by ^fuOKRRJRR, J. 

This was au aj>pi'al preferred against an 
Older of INFr. dnslice Tinam, dated the 25tli 
March ]‘.)15, refusing to set aside an order 
of dismissal for default of a suit made by 
him. 

Mr. S. R. Das (with Messrs. N. Goswami 
and li. C. Milter) for the Appellant. 

Mr. S. C. Bhur for the Re8jx>ndent. 

Messrs. N. Bhose and Sarkar for the 
infant Defendants-Ros|X)ndents Nos. 9-10. 

Mr. Jackson (with Mr. M. N. Bose) for 
the 8haha Respondents except 3-9. 

(l) L. R. JO I. A. i: 8. 0.1. L. R. •» C»l. 482 
(1883). 

(iO I. I* »• 1*28: 8, c. 10 C. W. N. 

988 (1906). 


Mr. Jachson .—Before my friend pro¬ 
ceeds to open the appeal T take a preli¬ 
minary objection that no appeal lies in this 
case. Or. 9, r. 9 has no application to an 
appeal from one judge to a full Conrl^nd 
it is not a judgment within the meaning of 
cl. 1-5 of the J.etters Patent. Refers tc 
Rangoon Botatoung Co., Tjd. v. Collector 
of Rangoon (7). The decree made in the 
present case was made by one Judge 
exercising Ordinary Original Jurisdiction. 

f Sanderson, C. J.—Then this is distin¬ 
guishable from thM case.] 

Mr. Jaehson^In that case it is laid 
down that the Tight of appeal you must 
show hy express words. Lord TMacnaghten 
says, vou must a])pcal to a particular Court. 
It is on my friend to show first there is 
an ajipeal hero. 

[Sanderson, C. J.—Yes.] 


Mr. D.is, referred to sees. 117, T29, 129, 
Or. 49. r. 8, Or. 41, r. 35. 

Mr. Jackson. —The Code has no app'i- 
eation to appeals from one single Judge of 
the High Court to other .Tiidges of the 
Court, llurrish Cluuidra v. Kali Snndan 
n). Tuohi Money v. Suderi Dasi psi mikI 
Piughoo Ilibee v. Noor JeluDi ( 15 ). 

[\\'ooDR()KRR, J.—If we hold that lliis 
is a judgment w ithin the uieaning ol cl. 15 
of the Letters Patent (he tirst objection 

does not arise.] ... j , vi 

Mr. Jaek-son. —Yes, aiid T will deal w'lth 

the latter objection. As to mi'aning of 
decree, s.«e sec. 2 of (he ('ode, sub-sec. 
f> Justices of the Peace for (Uileutta 

y. Oriental Gas Co. (9). The words 

(1) l. R 10 I. A. 4 : s c I. L. R. 9 C»l. 482 
( 1882 ) 

(7) h. R. 89 I. A. 197 : a. 0. T. L R. 40 Cal 
•u ' 16 C. W. N 961: 16 O. L. J. 245 


(I0>2). 

(8) I. L R. 26 Cal. 861: 8. c 3 O. W. N. 8*7 
(1899). 

19) 8 B. L. R. 488, 462, 468 (1872). 

(10 12 W. R. 469 : a w 4 B. L. R. (A. O. J.) 
10 (1S69). 
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fire exactly the same in Or. 0, rr. 
8 fiJul 0. Tn the present cut^c the 
appeal is from both decree and order. 
JitHiiccit of iM£^}*fnce for Calculi n 
V. Orient alj^^f^isCo. (9), 7'uolsi Money v. 
Snaevi Dasi (8) and Brij Coomarce, v. 
hamriek Da.'i (1). Sec. JOG, C. .1’. ('., 
SabhapatUI v. {-27), Kishm 

V. Tilnk (22>, Shiha Pas 

*'*'(2)<and Aubhoy ('hum v. Shainoul (17t. 

[ J.—See liamhari v. 

Madan MtiViun (IGj. *They said an apiieal 
lay ; p. GJO. ] 

Mr. Jackson.— It wa^lraily an order re¬ 
jecting the review. It vws ii ca.se whore 
Jieverley, .1., had Asiirpt'd jiirisdw'tion ii' 
hearing the review. 

Mr. /)(i.9 rifplies.—Then' is express right 
of api^H'iil given in the (‘o<le. Or. r. 1, 
and *sec.* 104 modify sec. oW of the 
Code of 1882. This section hiis gi^en 
the right f)f apjx'al even if such orders 
do not come, under cl. 15 of the 
Charter. Sec. 558 of the old ('ode did not 
a])ply to a]ipeal from the Originjil Side of 
the IIigh Court. The new Code has made it 
quite clear and has givciii an exjiiess right 
of ap|K'al from the Original Siile. 
Kefers to the decision of Couch, C. tl.. 
in Justices of the Peace for ('aleuiia 
V. Oriental Cia.s (■<>. (9). In my 

ca.se the ordci refusing to restore the suit 
has hiirred my right of suit . By this ap¬ 
peal 1 iim seeking to have that right a.scer- 
tained. Or. 9, r. 9 bars a fresh suit in 
respect of the same cause of fiction. It 
vs diffu iiU. to conceive if tins is not a Jndg- 

(2) I. L R. 33 Cal. 1823 ; 8 C. 10 0. W. N. 

<1906). 

1*1 6 O. W. N, 781, 796 (1901). 

(8) 1. L. K. 26 < a). 361; h. c. 3 C. W. K 317 

(1199). 

(9) 8 B. L. R. 488, 462, 468 (1873). 

tl6, I. L. R. 28 CaL 889 (1896). 

(17) I. L, R. 18 Cal. 788 (1889,. 

(22) I. L. R. 18 Cal. 182 (1890). 

(2?) 1..L. R. 26 Had. 666, 667 (1901). 


merit what a judgment is. I can citi 
several cases but I etinnot cite a reportf'd 
case covering this particular case. My 
friend has not been able to cite any. 


The .limoMR.NT of thr Court was as 
follows :— 

Sanurrsox, C. ,I.—With regard to the 
prelimiiuirv objection which was raised by 
Mr. .lackscm, when that point was takm, 
the ca.=ie was argue-l upon the a.-simvptiori 
thit the suit had l^'Cii dismissed under 
Or. fX, j 8, wlm|y|||ik‘)ils with default of 
appearance, iiniTT' therefore, T propos", 
whatever may have been the real position, 
to deal with the argnincat which was pro- 
s.'iited to ns by the h'iirnUjjjComi.sel np<»n 
the basis that tlu* order l»y Mr. .Instice 
Initiin dismissing the suit was made under 
Or. IX, r. 8. That order was made on 
the 5th of Fehrnary^915. Then an 
a|)p)iea(ion was made oWhe 25th of March 
of tFiL year to set aside that order of dis- 
mi.ssal. That was heard by the learned 
iltulgi' and was refused, and the Plaintiff 
ajfpcnied from that order of refusal to res¬ 
tore the case and set asid<* the dismissal, 
iind a preliminary jxunt has been taken by 
the learned Counsel for the Defendant that 
no appeal lies from such an order. 


It wa.s argued by the learned ('Ouna'l for 
the Defendant, INfr. Jackson, ftr.st that 
the order in question was not a “ judg¬ 
ment ” within th(‘ meaning of cl. 15 of 
the Letters J’atent and secondly that if 
it is not within cl. 15 of the Tjctters Patent, 
the Civil Procedure (’ode has no applica¬ 
tion to an a]ipeal from a Judge of the High 
Court to other Judges of that (lourt. 

As to the first jxiint, namely w'hether 
the order in que.stion was a “ judgment ’ 
within the meaning of cl. 16, personally 1 
shotild not have had much doubt or 
hesitation in holding that the order was 
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a “judgment” within the meaning of 
that clause, if it liad not been for some 
cases which were cited to us. It is quite 
true that the learned Judge had no discre¬ 
tion upon the question of the dismissal of 
the suit under Or. TX, r. 8. In fact, the 
rule cxju'essly says, “ where the Ih'fen- 
dant a]>poars and the T’laintiff does not 
appear when the suit is called on for hear¬ 
ing, the Court shall make an order that the 
suit be dismissed.” The learned .ludge 
ha» no option and imder such eir- 
eumstauces he must dismiss the suit. 
But .when the ap|^|to^n to sjjt aside that 
dwinissal is nia<ie7^^niy opinion, tlie 
-ludge has a discretion, and h(> must exer- 
<*ise his judgment on the materials before 
him. Tlu^P^i'stioii on which he has then 
to exeiei.-o his judgment and his judicial 
discretion may, as itj (his <-asi\ be a matter 
of great importance : It is no less than 
whether the ^untiff nndc'r the circum¬ 
stances of the nise shall be allowed to pro¬ 
secute his suit or for all time be debarred 
from trying to enforce his claim. Cl. lo 
obviously refers to '* judgments,” which 
in common parlance may be (*alled orders. 
In my opinion, the decision so arrived at 
on such a (piestion as above slated would 
he a “ judgment ” within the meaning of 
the word ” jiulgment ” in the liCtters 
■T’atent. The judgments, however, in 
some of the cases which INIr. .Tackson has 
cited to us throw some doubt upon the 
correctness of the above view'. 1 do not 
refer to them all, though T have consider¬ 
ed them : the most iinjxirtant are Hurrish 
Chandra v. Kali Sundari (1) and Gobinda 
Lai V. Shiha Das (2). I only pause to 
remark that the exact ]ioint which arises 
in this case has not been decided, as far 
I know, in any rejwrtod case, and I am 

(1) L. R. 10 I. A. 4! ». c, I..L. R » 0*1. 482 

(1882). 

(2; L L. R. 88 C»l. 1328: s o. 10 0. W, N. 

•86 (1806). 


informed that many such apjieals, as this, 
have been h<*iirj in the Court of ap|ieal 
here, but it is said that in one unrepiirted 
case the dccisiojj ^of this Court was that 
an appeal iioidd n|pp|i||i^M'he decision in 
the jirescnt <'ase ofi ilu* apjHication ^f the 
JMaintilf does, in my o]>iuion, decide a ques¬ 
tion which affects th^jights of the IMain- 
tiff. He allem^yi pirtie should be a'lowed 
to proseci^^liil^^^uim. A nd’ii.-al of tl^ 
application debars him for all tinu^^If fie 
had put in a plaint which ^^Pm-franual 
and thill had been struck oti^y- the Iciirn- 
(.xi Judge( a(Jp^ding to the decision in 
one of the ca^^, he iCould have a right of 
appe<il withimthe very terms of thi* judg¬ 
ment in thiit case—that was an illustru' 
tion in the case in II) Tndiiin Appeals - 
yet when an order is made which debars 
his suit for all time.nmR’ding to tlie argu- 
.ment of Mr. Jackson, he is not to have a 
right of aj)pi>al. .J should be very loth to 
hold that this onler is not ii ” judgment ” 
within the moaning of cl. 10 of the lictters 
I’atent. But it is not nccessaiy in my 
judgment to give a definite opniion upon 
it, because 1 think, on the second point, 
the Code does givt' a right of aptieal. By 
cl. hi of the Betters Batimt it ir- pio\idcd 
as follows : “ And we do further ordain 

and dtH.dare, that all the proiisions of 
those our lictters Batcnl a/e subject (o (he 
legislative |K)w'ers ol the. (iovcinor-deneial 
in (’<»uncil, (‘.xc/’cisi'd at meetings lor the 
juu'po.sc of making laws and regulations. 

JJv (he terms of .-ec. 117, the C(xle is 
made ajiplmable to the High Court, and 
Or. X Id IT* ride 1 gives a right of appeal 
in the very case under discussion. But 
it is said that this Code and the rules 
made under it do not apply to an appeal 
from a learned Judge of the High Court. 
I ciiuuot follow that argument. It is 
part of th(’ Defendant's case that Or. IX, 
r. 8 applies. That order ds in effect a 
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part of the Civil I’rocodure Code. It 
seems t() me stranj>e that the Plaintiff 
should ho subjeelod to Or. TX, r. 8‘ and be 
liable to liave his si|itdji#isnisscd for want 
of ap|>earanoe^Jii|j||^!!^n h<‘ has had his 
suit ^lismiss^irf^iiii'.1<-r ^,ne of the rules of 
the Cod^uiid wants try call in aid another 

pplication 

for re-fristatcuiienrefused— 
aives him a right--. 

he is met'^.ftn 

he > 

there is n(y%p]>eal mfti. •!« »&: le 
of the High Court unde 
dure Code. I think this’^Hti../1^^^!!File 
view or a reasonablt' consfJiWion^o pul 
u|M)n the. Code and the rulofT made under 
it. In my judgm<'nt, the Code and the 
rules do apply and the Idaintiff has a riglit 
of appeal. 

^Yoo])Ro^Kli, ,). —I need not in this 
case consider the (juestion whether sec. 101 
of the Civil Proci'diire Code touches the 
right of appeal given by the Loiters Piitcnt, 
for, if the order appealed from is a judg¬ 
ment within th{‘ meaning of tlie Letters 
Patent the (pieslion does not arise. It 
has doubtless been held that an order dis¬ 
missing an a])peal for <lef|iul( is not a judg¬ 
ment [see M(Disuh .Mi \. Xihnl ('hand {tl)j. 
But we are not concernt>d here with an 
order under Or. IX, r. 8 only but with 
an application for restoration under Or. 
IX, r. 0. W’hether or not as a question of 
jurisdiction an apjteal lies under cl. 15 of 
the Letters Patiuit in a cases in which a?! 
appeal is al’owcd under the C^pde 1 think 
it may be said that there are priind fm ie 
groemds for bolding that an appeal should 
be held Id lie under the Ijotters Patent 
where it is allowe'd vinder the Code; for. 
-the fact thill the Le'gislutnre has in the 
Code allowed an appeal in a particular case; 
affords to my mind nrtuid fdcie ground for 
tB) I- L. R. 16 All 359 (1893). 


supiiosin^ that that case is of a class which 
this Court considers appealable under »ts 
Jjetter.s Patent. This Court has further 
hold that we should not adopt a narrow 
(•oustruction fsee Muftnamut Brij Coomaree 
V. llamrivli Da-t *^4)]. Hooking at the 
tiature of the order ap(iealed from, 1 think 
T should hold tliat it is appealable as a 
“ judgment ” under the Tietters Patent. 
T do not consider the case of Gobinda Lai 
V. Shib l)(iH (-J), which was on another 
.^i^e-^ipetion, is any bar to niv so holding. «• 

d.— Thu appeal is directed 
‘ClP^ an girder uiLL||J^-, 9 of Or. TX, of 

\'i'e Civil ProcediTO Code, whereby Afr. 
.Tiy^iee Ttiuun has refused to set aside an 
onn-r of dismissal of a .suit made by him 
under r. 8. 

As a preTimipary objection has been 
taken to the eoiiqteteney of the appeal, it 
Is incumbent upon the Ajipellant to estab¬ 
lish that she has a ^bt of apiienl 
[Mrcnik'flti Naidu v. SiWravianya Sashi 
(5>J, for as Lord liramwell said in Sand- 
bark Charihf Trus-tecft v. North Stafford¬ 
shire litj. (W). fr») an appeal does not exist 


in the nature of things; a right of appeal 
from any decision of any tribunal must bo 
given by express enactment—words quot¬ 
ed with ap))ioval by Lord Macnaghten In 
llaiufoon HotaUmnn Co., Ld. v. Collector 
of Rangoon (7). She relies upon Or, 
X IjI 11, r. 1, el. (c), C. P. C., as also upon 
<■1. 15 of the Lettei’s Patent. Or. XLTII, 
r. 1, el. (cl. provides that “ an appeal shall 
lie from an order under Or. TX, r. 9, reject¬ 
ing an a])plication (in a case oi>cn to ap- 
|)ea1) for an order to set aside the dismissal 

(2j I. L. R. 33 Cal. 1328 : 8. c. 10 0. VV. N. 

0E6 11906). 

(4) 6C W.K. 781, 796 (19011. 

(5) L. R. 14 I. A. 160 : 8. 0. I. L R. 11 Mad 

26 (1887). 

(6) 3 Q. B D. 1, 8 (1877). 

(7) L. R. 80 I. A. 197 : s. 0.1. L. R. 40 Cal. 

21 ; 16 O. VT. N. 06 ) 16 a L. J. 2i6 

(1912.. 
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of R suit.” The question, consequently, 
arises, whether Or. XTjIIJ, r. 1, cl. (c), 
is applicable to an order under Or. IX, r 
9, made by a Judge on the Original Side 
of this Court. 

On bchall' of the Apfudlant, reliance has 
been jdaced u|)on see. 117 of the C\)de,. 
which lays douii that “ Save as providod 
in this part or in pai t X or in Jtules, the 
provisions of this Code shall a})i»!y to High 
Courts established uiulei' the Indian High 
Courts .Xct, IKGT."” The only pr(»visiun ii 
part l.\, which may have any pos 
bearing, is that ^idained in,sec. biO' 
which obviously d(WW^^t(Jiich^he prese 
question. The provision in part X, wl 
deals with this matter, is contained in 
121); this aJii^duoR jiol militate against 
the cOnton'ffim of the Appellant. Tho 
torin ‘‘ Rule,” which finds a ])lace in sec. 
117, is delined in <d. J8 of sec. 2 of the 
Code to mean ” a rule contained in the 
I^irst Schedule 4^ made under sec. 122 or 
sec. 125.” Our attention has not been 
drawn to any such Rule which makes Or. 
XLIII, r. 1, cl. (c), inapplicable. On the 
other hand. Or. XLIX, r. 3, which ex¬ 
cludes the operation of other Iiulc.s, lends 
support to the contimtion of the Appel¬ 
lant that Or. XIjITI, r. 1, cl. (c), is appli¬ 
cable to the 1 (resent appeal. 

But it has ben'u argued on behalf of tho 
Respondents, on the authority of the deci¬ 
sion of the Judicial Committee in Hurrhh 
Chandra Chowdhrif v. Kali Stindari Dehia 
(1), that tho Civil I’rocedure Code, in so 
far as it provides for appeals, does not ap¬ 
ply to an appeal preferred fj'oin a. decision 
of one Judge of a High Court to the Full 
Court. The true effect of the decision of 
the Judicial Committee was considered by 
this Court in TooUi Money Dassee v. 

|l} L.B. 101. A. 4: •. c. 1. L. B. 0 Cal. 

482 (*883). 


ANDiiA Saha. 

^udevi Dani (S), but it is not necessary lor 
my present pmqHise to determine its bear¬ 
ing in all its implications, because, in mv 
opinion, the liut has been substantially 


as pronounced, 
s materially 
of 1882. 



alterinl since 
See. 104 of the Co 
diffei’cnt from sec. 

It provide 
the. ortlers' 
of that 
pre.sslv' 

from 
sec. 104 
away a right of appea 
4 the Letters Patent, but 
of appeal in cases even 
the Letters Patent is not 
aji]dicable.. I may hci’e observe parantbe- 
tically tJiat in the case of Toolsi Money 
■ificc v. Sudevi Dasi (8), I’rinaep, J., 
felt jaessed by the argument that if an 
ap[>eal was deemed to have b(*en allow etl 
by the Code of.Civil Procedure, there was 
no provision for the constitution of a Court 
to which sufU an apjieal might be pre¬ 
ferred. Sec. 100 of the. ('o<lc, Jiowevcr, 
lays down that ” where an qpjx'al from any 
order is allowed, it shall lie to the Court to 
which an api>eal would lie from the decree 
iu the .suit in which such order was ina<Ic.” 
Consecpientlv, where a right of appeal has 
been st) given, it would be the duty of this 
Court to eonstit.itc a Couil; of Appeal 
under sec. 13 of the Indian High Courls 
Act. 1. hold aeeordingly that this apyieal 
i.s eompelent utKlerel. (c), r. 1, Or. XLIII 
of the Cnil Proeedure Code. 

I am further of opinion that the appeal 
is eomiietent also under cl. 15 of the 
Ijettefs Patent. That clause allows an; 
apjical from a ” judgment,” and, tho con- 
trov(‘rsy has consequently centred round 
this eNpression. Reference has been made 



i8) I L. B. 26 C»L 88111. 
847 (1889). 


p. 8 U. W. B. 
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to the Jiow classiail definition [HriJ 
(■ooniftrt V. llamricic ( J)] first foimn'iited; 
bv ConeJi, ('. J., in the case of TheJvMicifi 
of.the Peace for C:i\^tU^’ The’Oriental 
(las Co. (U); 
a decision 


qucstii 




hi cl. 15 ineiins 
Jts 1 he merits of tlie 
arties by determin- 
•t may be 
r.ititerlocu- 
‘lieui beinfj 
■’’les- the 

Ns 

a»'-* 




])iirt of it Icavinjf other 

mined.” Suh.<tiinti.illy .. ' 

adopted by Sargent, v/^;c^^vhie 

Ahnicdbhai Ifabibhai (10) jnij<j>^?hMnter on ^'tl^ suit 
a])plied by (Vnich, (■. J., himself in Hadjee 
Jsmail Hadjee llubbecb v Hadjee Mallo¬ 
wed (1 n, wlu'ic he held that an afqieal lies 
from an order refusing to set aside an order 
granting leave*, to a IMairitift to sue under 
cl. 12 of the Letters I'atent. lieferenee 
may also be made to tlie decision of thi.s 
Court in I\ali Sundari Debia v. Harnsit 
Chandra ('hotrdhry (ll wlierc an appeal 
was entertained against an order refusing 
to transmit for cxoi’ution an order of Jlis 
iNfajesty in Coun<‘iI. Jt must be re¬ 
membered in connection with tliese deid- 
sions that they do not profess to give an 
exhaustive definition of the term “ jndg- 
mont,” and other definitions of a very 
c<*mprehensiv(> scope have, from time to 
time, been attcinjited, for instance by 
Rcott, (h J., in Ahmed Bin .Sheikh Hssa 
Bin Khaliffa v. Ayeshabai (1^), by Bittle- 
ston, J., in ])(' Souza v. Coles (13), and by 


White, infJ'uljaium Hoto v. Alaguppi 

Chetiiar (11). In the opinion of Bittle- 
stone, J., the term “ judgment ” includes 
” any decision or determination affecting 
tlie rights or the intei’cst of any suitor or 
applicant,” and that it is ” im|)0ssiblc to 
jirescribe an y limits to the right of appeal 
founded u|)on the nature of the order or 
decree appealed from.” Jn the opinion of 
White, C. d., this is too wide, and the 
teat is ” not what is the form of the ad¬ 
judication, but what is its effect in^ the 
Uit or jirocoeding in \^'hu*h it is made; if 
its effect, whatever it j^forin may bo, and 
'^’“'hatever iTe the C .^urc of the a])p!ication 
ivhich it is made, is to put an end to 
or prcH-ocding so far as the Court, 
b;*fore which the suit or proM^ding is [lend¬ 
ing, is coneerneil, or if its eff^, if it is not 
complied with, is to put an end to the suit 
or proceeding, the. adjudication is a judg¬ 
ment.” But, whether we adopt the wider 
the narrower view oiRhc scojie of the 


(1) I. T. B. 6 Cal 694 (1881 : *»ffirin«cl on P. 
C. li. R. 10 1. A. 1: 8 c. I. L. B. 9 Cal. 
24 S { 18 ? 2 '. 

14') 5 C. W. N. 781, 705 1190’ . 

10) 8 B. 1. R. 438, 462, 468 (1872). 

(lOl 9 Bom. H. C. B. 898 (ls72). 

(11) 13 B. L. R 91 (1874). 

(12) 11 Bom. L, R 248 (1909 V 


or 

term ” judgment ” although I may add 
that r iuu not di.sposed, a.s Mach'an, C. J., 
was not dispo.sed I Prij v Bamrick (DJ 
to favour an attem[)t to pla<‘e a narrow 
eonstructiem on the term ” ju<lgmeiit,”— 
it is j)Iaiu that the order in this case is 
a ” judgment ” within the definition for- 
jmilatcd by CoucJi, C. J., in Justices of the 
Peace for ('alentta v. The Oriental Cas 
Co. (<)). The order under appeal does 
affect the merits of the (piestion in contro¬ 
versy between l.he |>arlies by the deter¬ 
mination of a right or liability. No doubt, 
it has been argued that the right or liability 
of the parties xvas determined by the dis- 
misssil of the suit and the position "was not 
aff<*etod by the subsequent dismissal of the 
application to revive the suit. But this 

(4) 6C. W. K. 781,796 (1901). 

(9) 8 B. L. K. 433, 452, 468 (1872). 

(IS) 8 H: C. R. 884 (1888), 

(14) I. L. B. 36 Had. 1 (1910;. 
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cloarlv overlooks mo .u......_/‘J- noint tlie 

that the primary order of dismissal of tlio 
S'lit was liable to be revoked, as it was the . 
subject to a iiossible order of rcHtoralioii C. ,T., and if flic (|u 
under r. 9. The elTect of the subsetpicnt case precisely on all ton 
order is acc*ordin{(ly to give a character of 
iinality to the ])rimary order of dismissal, 
by a determination that the Applicant had 
failed to establish grounds in su])jaort of 
his alleged l ight to an order under r. 9 of 
Or. TX. Such determination is, in my 
opinion,,a " judgment ” within the mean¬ 
ing (jf cl. .lo of the Letters Patent. ^ 

1 am not mimindfnt hat the contrary 
view inij^y receive an appareuu support fj’om 
some dicta in reported decisions, for in- 


inentioncd, and if it c, 

shall not hesitate re 

eonside” 

necessary now 

on the preset' 

there is 

th 


\ 


and 


refusing [ 

.-’(19), Manley v, 
^ Ali V. Ashffur Itcza 
frshad v. Tiluckdhari 
stance, Ihiyhoo Uihiu^ v. Noor Jehan (15) or grai.....^,v. Behary 

Loll (23) and Mou'la Buksh v. Kishen Per- 
shud (24)'] an application for leave to ap¬ 
peal to His Majesty in Council, or for stay 
of execution [Mohabir Prosad v. Adhikan 
Kunirar (25) and ChUto Sheik v. Muzzur 
lloftsain (26)] is not a “ judgment,” 
plainly stands on a different footing. 

B. C. M. Appeal alloued. 


and (kihinda Lai Shiba Das (2). As re 
gards the former ca.se, which ruled that 
an order dismissing an apjdication for re¬ 
view is not a judgment, it is sufficient for 
our present pur|>!)se to observe that judicial 
opinion on this matter has not been uni¬ 
form \Bainhari v. Madan Mohan (IG), 

Aabhoy Churn v. Sharnont Lochan (17> 
and Mtilji ]'erji v. Bany tbid Saha (18)j. 

As regards the lattei- case, stress is laid 
iipun the following pa.ssagc in the judg¬ 
ment of Gho.se, C. J., “ an order which 
tej-minates a jn’oceeding is a judgment MoOKEitJEB, J. 
within the meaning of cl. 15, but it must Eiohabdson, J. 
1)(^ a ]>roceeding in the course of a suit or 1915, 

ill relation thereto, and in wdiich some Heard, 24 and 
(jiiestion or other as to the right or liability 25, March, 

of any party i.s raised, and not a proceeding J udgment, 
ill respQct of a matter which had already 
come to tennination by operation of law or 
otherwise.” I feel bound to record my 
K'spectfiil diiisent from this exposition of 


(2) I. L. R. SS c*l. 1823 : i. c. 10 C. W. N, 
983 (1903). 

(16) 18 W. B. 469 ; 4 B. L. R (A. C. J.) 10 
(1839). 

(13) I. L. R. 88 Cal. 880 (1806). 

(17) I. L. R 13 788 (1889). 

(18) 0 0. W. N. 602 (1906). 


[CIVIL APPELLATE JUBISOICTION.] 

Appeal from Appellate Decree 
No. 2757 OF 1912. 

Har Shyah Chou- 
niiURY, Defendant, 
Appellant, 

V. 

Shyam Al Sahu, 

, 1 PlaintilT, Respondent. 

25, March. ' ^ 

Mortgage — Subrogation—Purchiter retaining 

(19) 24 W R. 148 (1876). 

(20) I. L R 7 CaI. S39 : s. o. 9 0. L. R 133 
(1881). 

(21) L L. R 17 Cal. 466 (1890). 

(22) I. L. R. 18 Cal. 182 (1890). 

(28) 26 W. R. 630 (1873). 

(24) I. 1‘. R 1 Cal. 102: s. c. 24 W. R. 160 
11876). 

(26) 1. L. R. 21 CaL 478 (1894). 

(23) 2 Hyde 2)2 (1834). 
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money to put/ off In'er mortgage, on paying oj j 
mortgage^ when may use latter < s a rhiehl —^ 
able gr itintls, a-ph'vat'on oj d >< trine gl ' 
on— Contract, ftringrr when - 


The It 

^nqe r.re 

p/'istr 




/" • 

.,.rtl to enforce n inort- 
favour in IHU7. The 
u'ttfi I he subject of two 
1 HSS and 

. I inorttjiKjeH 
% eqitilij of rc- 
: allow- 




■ >n~J<ir tn, 

on the two nioritt f 

ii'hieh only were 

convei/anee. In tl^^ V 

there was a fnl,<te 

fliiyor had paid off lni^>'tii>^t(ja(je 
JHHS and that the inorUjatje-inutruinent 
of ISSt^ h'ld been made orer to the mort- 
(jnyee. The Appellant on 
intj the piior nioriyaye of IHHH .r.itifilied 
that fl.v also the inortyat/e of ISpr). The 
1 tesii'f)ndenl. the }norlija(jee of , then 
eoinineneed the jiresent aetion which the 
Appellant contested on the t/round that he 
was entitled to priority to the extent of the. 
mortyayes of 1 SHS and IftO'j. 


JJold —That the doctrine of snhroyalion 
docif not apply when a person simply per¬ 
forms his own obliyalitm or eove}iant and 
pays a eharye which he has undertahen or 
is bound to .'satisfy. Jf a person purchases 
a property subject to two mortyayes, re¬ 
tains a portion of the purchase money for 
payment to the mortyayccs hut pays the 
first meumbraneer atone (fnd not the second 
he cannot treat the first mortyuye as kept 
alive for use as a shield ayainst the second. 


m.ort<taaa>' - f ' , kyidr 1S07, and tha 

,ie .Ippellant had wndertaben to pay Ihi 
charyes of JSih'j and lt<'J7 with monci 
placed at his disposal by the mortyayor, thi 
mere fact that he had satisfied the prio 
eharye of ISSS would not oititle him to ust 
that as a shield ayainst the mortyayee o_ 
1HI)7. 

Hut in lhi'< ease as the aeeeptanee of ai 
instrument with an untrue recital by fhi 
mortyayee of lSf)7 enabled the moriyayo\ 
to commit a fraud upo}i the purelu'ser, tJu 
lalte% was entitla^ to priority in rcspcei 
. of the. f.)(iymetil >■ ' ■» by him to .satisfy thi' 

jt'orlyaye. , 

^ That the mortyayee of fSP? had also nc 
t,claim as ayainst the jt.friiasar on any con¬ 
tract ual basis. He wa.^^,.o sen.se pi ivy to 
the ayreement between the Appellant and 
his vendor and althouyh a stranyer to a con¬ 
tract hiay sometimes be entitled to claim 
the benefit of the pe 'f.wmanee thereof that 
doctrine cannot be allowed to be invoked 
to defeat the ends of justice. 

Tluh was an ii|i|M'al I'roni a decision ol 
A. l^sq., District .Tiidf^c of Dar- 

Idiaiif^ii, date! (lie ‘2nd JAdnaiary 1012 
niodif.vinj; that of Jial)u Cham Chandni 
iy|id\crjc(‘, Siiliordinato ./nd^e of Dar- 
l»hunj(a, dated the ^Ist April 1911. 

'J'hc material facts will appear from tin 
judgment. 

Habu Norendra Kumar Hose for the Ap- 
j)ellarit. 

Babu Lakshmi Narain Sinyh. for the 
Re.spondent. 


That the. Appellant was not entitled to 
priority on the basis of the payment made 
by him to satisfy the mortgage of 1895. 

That if nothing else was known in the 
ease except that there were the three 


Tlie .It'DfJMENT OF THE COURT waS 
follow s :— 

This is an appeal by the fifth Defendant 
in a suit to enforce a mortgage security. 
The property in dispute has been the sub¬ 
ject of three mortgage transactions. The 
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lirnt morigiifjf' tbo !2Uth 

Mnrcli IrtHS for a sum of Es. 700 wou 
canie l ijiti'rcsf at tlio rat(^ of 24 per cent. 
p(*r nnmim ; the second was on the •2‘2nd 
.July IK;).') to secure a loan of Rs. oOO on 
in<('r(‘st, al I<S |hm- ci'ol. per annum, the 
third mortffajie, now sought to be enforced, 
was created on the -JTth IVcemher 1807, 
to secun' a loan of Rs. 700 which boro 
iideresl at 18 jier cent. ]«'r annum. On 
(he jr)th October 1001, tlu^ mortgagors 
transfej’red the tapiily of redemption to the 
.\pj)ellanl for a sum ( f Rs. 2,238. The 
conveyance I'ecited, ♦ at there vvgre only 
two iy/)rlg.ige.s on Die ))i pcrty, name'' 
tJiose of IHOo and I8i)7. I’ln* purchasc'i 
uho was allowed to ’etain in his hands tlu 
entire c(tnsi'l('r >n, agtaaal to apply tlie^ 
ni()n('v in sali.''f;iction of the dues on these 
two mortgages. Tie subse«niently dis- 
co\{‘red that there was a prior iiiortgagn 
on tlui j>rop.‘r(y puiclia.sed by him, iiamelv, 
the mortgage of r888. He accordingly 
satislied tlie mortgages of 1888 and 180.'). 
Th»' rnoitgagee of 1807 then commence<l 
this action on the 21st.lune 1010 to recover 
his (hies. 'I’lii' suit has been contested by 
the Appellant, the purchaser under the 
conviwance of 190], who argues that ho is 
entitled to priority to the. extent of the 
mortgage's of 1888 and 180.'). The Dis¬ 
trict .Judge has overndi'd this contention 
and has made the usual mortgage d(^cree in 
favour of the IMaintifl'. On the pre.sent 
ap))eal by the purchaser of the ecjuitv of 
redemption, it has heen urg(‘d that as he 
has satisfied the mortgages of I8K8 and 
180.'), h(* is entitled to use them as shields 
against the mortgagee of 1897. 

In so far as the mortgage of 1895 is con¬ 
cerned, it is plain that this contention 
cannot prevail. Jt was nilcd by this dourt 
in the case of Surjarain Ma-ruwi v. 
Barhamdeo Proaad (J) that the doctrine of 
( 1 ) 2 C. L J. 2 S 8 ( 1906 ^ 


«n >gatioji does not apply when a fjerson 
\ p(‘rl()rms his own obligation or 
I'itys a charge whicdi he lias 
undert'iKeii oi .. ■iiiijl to satisfy. Jf a 
person pui'chascM a p, 'ihject (o two 

mortgages, retains a --(he pnr- 

cliasc money for pay -“- 'rf- 

I 

alone aim .. 
th(* Hrsl mor 


„ lie Jias 

■‘a])plie(l in the cases 
Lain SariKUH Singh 
iiii< Pnntri v. Shettbaran 

ftgh ..a.scs of Tam Siiiulari 

M'frbi V. .itrff Lai Sahu (I) and Prayag 
Karam v. (’Iicdi (5) are not in ])rin- 
ci()le oppo^icd to this view ; they merely 
furnish illustrations of cases which, the 
('ourt thought (whetdier rightly or wrong¬ 
ly it i.s nce.lless to discuss for our present 
purpose*, fall Old side the scope of the rule 
enunciated in Sarjarain Mancari v. 
Ii:irh(nn(l<‘(> I'rosad (1). in res|)ecl of Ihe 
mortgage of 1895, it is clear that the A))- 
pi'llant (U.^ichurged an obligation wliicb he 
had undertaken to fultil, namely, to .satisfy 
tile, mortgage, not with bis own money, 
but with money wbicli belonged to bis 
vendors, and bad been jilaced at iiisdisjwisal 
for that spi'citic pnrposi?. Tf his vendor 
had salistied the mortgage of 1895, as he 
might well have done it is plain that he, 
us moi’lgagor, (*ould not have treated the 
inortgagf' satisfied by him, as available by 
way of (h'fenee again.st tlu* nuirtgage of 
1895. It follows coiiseipienlly that the 
Appellant is not entitled to priority on the 

(1) 2 0. L. J. 284 >1905). 

(2) 6 C. L. J. 1S4 (1907). 

(8) 14 C L. J. 400 (1911). 

(4) 14 0. W. N. 1089 (19101. 

(4) 14 C. W. N. lO93u(101U). 
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that the Plaintiff had been aware of the 
iiiiNKHe of the land a long time before t]u‘ 
institution of this suit—certainly more than 
two years before. >le Iield that the suit 
was therefore barred under Art. 3*2 of 8ch. 
2 Q^'^he Ijimitation .Act. ♦ * 

Plaititiff preferred this second ap|Tt^a!^* 
Bahu iJu'ijrmlra Nulh Mitkitrrjcc for 
Appellant. I 

Mouiri .1. K. Fn%Ud linq for the Itei^ 
pondent. 

The Jrnr.MR-VT of thi: ('oi:rt was as 
follows :— 

SfrARFi DDix, J.— This is an aj)peal fr«»)n 
the jmlgment and the decree of the Aildi- 
tional District Judge of 21-Parganas, dat^ 
the 12th May 1913, setting asid(* the judg^ 
inent and decree of the Muusif of Hasirhat, 
dated tlu* 30(h April 1912. 

The 1‘Iaintiff’s suit against the llcsiK)n-’ 
dent is for recovery of /rhftv possession of 
certain lands by ejectment on the ground 
that hi.s tenant, Defendant So. 2, in collu¬ 
sion with the llefendant No. 1, allowed the 
latter to encroacJi upon thc! lands of the 
tenancy at the time of tlie re-excavation of 
a tank and further on the ground that he 
made an exchange of some lands of the 
tenancy with the DehMidant No. I, in ('on- 
trav(‘ntion of the terms of the kabulijint. 
The present suit, it is alleged, was insti¬ 
tuted on the rcfnsjU by the' Defendant 
No. 2 to jxiy coTnj>ensatiou. 

Thc defence of tlie Defendant No. 2 is 
a denial of the allegations iivthe jdaint and 
also that the suit is barred Uy liniitation. 

Tlie Munsif gave a decree to the Plain¬ 
tiff holding that the. .suit was not barred by 
limitation. The Defendant thereupon ap¬ 
pealed to the District .Judge, before whom 
it was contended on behalf of the IMaintiff 
that thc Sch. 3. part 1, cl. 1, of the Bengal 
I'enancy Act has no apiilication to his suit 
inasmuch as the Dt^feiidant No. 2 was an 


under-tenant while the schedule applied 
only to tennro-holders and raiyats. 

The lower Apjiellute C^jurt held that the 
|K)sition of an iinder-tenarit was in no way 
different from that of the tenant for the 


pnrpL >-.s 

of the- limitat' 

nroviu..id by 

the 

of Iw 

«al jJV**’ fney 

Act, 

•furtl' 

\ thi.^ Dm- 

•ffli. 

-ition^ ..:e « 

iaintiff*ro ho 


suit was^DfiVied 

l>y Art, 32, 

a 

li la tion Act. 

That Court, 


lindiug, allowed the appeal 


and <l[Hhi\^l the siyt: 
>111 1.1 . f 


'l^hc I’liiii'u?*'"* «*^ow appealed to this 
Court. .The., ^f^stion that requires 

our dc'cision is* --rher the I’laintiff’s suit 
is ban<‘d hy^U^ tion or not. 
s^*'*TJie pre. ^i'as instituted ]>urely 

im(ieTnM t>».^ '/bf'’tl|o*%engal Tenancy Act. 
This s<'ctiou"'^«)vides that tlie suits for 
<‘jectiri<Mit on thnground in) that the tenant 
has u.seil the land in a manner which 
iviiders it unfit for.tJie ’rposes of the 
tenancy, or (h) that he le-x- .')ken a wmdi- 
1i(jn on hi'cach of is, under tJie 

terms of a contri'^d.i,t-v,\iA n liiui and tlie 
landlord, liable • ejected, is ente.rtain- 

alile ordy on a notice on the tenant. It ap- 
))ears from thc plaint itself that the PJain- 
titf treateil his suit as coming under sec. 
I')5 of tlie Act fsec |)ara. tith of the plaint). 

y’|he difference lad ween the two sub-secs. 
1 ( 1 ) and (6> is .this. Cnder cl. (a) what is 
necessary is that the land should have been 
used in a nrannei»^\vhich renders it unfit' 
for jl^hc fiurposes of the tenancy, whether 
there is or is not any contract as to tlie 
manner of the use of the land. 01. (b) 
refers to a breach of a condition mentioned 
in the contract. In either of these two 
eaK<*s the tenant is liable to be ejected. 
1’he Defendant No. 2 has done both. 

What the I'laintiff’s case is, is indicated 
in para. 4 of the plaint in whicli he says, 
after staling the niisnse of the land of the 
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tenancy by the Defendant No. 2, that 
“ This has caused great loss and ini.schi(^f 
to the Plaintiff^.; The Defendant No. 2 
took-settlement the land for his own agri¬ 
cultural pur^wses ; but he has made it (piite 
unfit for the [)ur])08e for Avhioli he took the 
jote aettlemerit.” ■ 


directing the Defendant to iill up a tank 
excaivated by him in con tin Mention of the 
terms of the tenancy and to jiay damages 
to the Plaintiff for bis wrongful act, and 
Aihere the st'condary relief sought W'as 
ejectment, and when* the defence 
aliu) was that the suit was barred by linii- 
The.fin(ling of the lowei*.ApjKi;'ow*b (k)urt .tation, inasiimcli as it was brought more 
is, that the land of the tenarK-ytat?*i mis- ,.t-han two years after the excavation of the 
used by the Defepdant No. 2 atwOr Ip’^^in^ ‘ ‘tank, that Art. 32, Hch. 2 of Ijiniitation 


to that finding the lower 
observed that it had no doubt oKi'o urfd’ff' 
knew of the Wiisuse, for nioj^than two 


lie instituted 


ere.fore barred 
2 of the 



years before the tini 
the suit and his suit'.,^ 
by limitation by Art 
liimitation Act. 

On behalf,-id' the Jjj ^ 

was urged t'fiat Art!l^3^^?|^illi^^nT^bfe. 
This Article provides thayff^suit for |K)s- 
session of immoveable pi’' 0 ]M‘rj.y should b(* 
instituted within -J2 years from the time 
when the foijf*^lrc is incurred or condi¬ 
tion broken " the Plaintiff’ has become 
entitled by i’e 9 -|^^:siiou any forfeiture or 
breach of condition.'" I am of opinion 
that this article hapjpj!*) application to 
the present suit which is not for ])os- 
.sossion of immoveable [iropcrly but 
which is against -the Defendant No. 2 
for ejectment who having a right to use the 
jiroperty for sjiecific purjioses jiervt'rted it 
to other pur})oscs. Por the latter class of 
csises the limitation is provided by .Art. .‘12 
of the Schedule. And the limitation so 
provided is two years from the time when 
the iiei’versiori first becomes known to the 
l>erson injured thereby. 

In the Pull Bench case of Sharoop Dan.-i 
Mondal v. Joggassur Hoy Chowdhry (D it 
was held that in a suit brought by a land¬ 
lord against a tenant where the primary 
relief sought was a mandatory injunction 


Act (XV of 1877) applied to the case and 
the suit was barred by limitation. 

The above is a clear aufhority on the sub¬ 
ject. 1 am tbcn'forc of opinion that tlie 
]*lainfifl"s suit is barred by limitation and 
that the lower Appellate (.'ourt rightly dis- 
ipi-sscd it. The ap|H'al is therefore dis- 
jinh«,jSpliW-inissed with costs. 

Nkwuoild, J.—1 agree. 

N. G. Appeal dismissed. 


[OlVIL APPELLkTE JUB1SDI0T10N ] 

Appeal from Order 
No. 90 OF 1915 

WITH 

Rule No. 179 ok 1915. 


Nikhuannessa Bibi, 
Appellant, 


ll) T. L. R 2 < c*l. 661 : •. 0 
(1669). 


SOWN. 464 


D. Chatterjbe, J. 

Chapman, J. 

1915, 

30, March. 

Guardians and H’ rJs Act { Vlil of iHOO), sec. 

^5 {h)^Qaariian failing to pay full 
amount of purchase'money of ftoprrty sold \v tk 
permiuiov, bteauu purchaser retained a portion in 
discharge of old de^t -Daily fine, order to pag, if 
legal. ^ 

Where a certifieated ijuiirdian of minors 
obtained permission to sella portion of their 
estate on the representation that the money 
(about Hs. 3,000) was wanted to repoir 
their house, and submitted accounts show¬ 
ing th<tf out of Hs. 5,000 obtained by the 
sale, Hs. 4,000 had been retained by the 
purchaser in payment of a sum of Re. 4,000 
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which the guardian had.borrowcd from her 
to give the minors in marriage, and the 
Judge thereupon called upon the guardian 
to pay the said amount of Its, 4,000 in 
Court within a specified time and directed 
tha('dn failure to do so the guardian was 
to pay a fine of Its. 5 per diem : 

Held— That the amount the guardian was 
called upon lo pay was not an amount of 
balance due from the guanlian as the same 
had not been paid teller, nor was it 
a balance due on accounts filed in 
compliance with a requisition under el. ul) 
of see. 84 of the Ouardhns and Wards .Icf 
and the order imposing a daily fine was 
ultra vires. 

This WHS an apjK'al preferred on tlie 
‘2Gth February 1915 a^'ainst the order of 
A.. H. Cuming, Ksq., District Judge, ’Jl- 
I’erganas, dated the ‘JGi’d February 191'). 

The facts of the case material to this re- 
jH>rt will appear from the judguient. 

Mr. Zahediiud Bahu Salish Ch. Mulher- 
jee for the J\‘titioner, Ap]H‘llant. 



The J t DGMliNT OF TUIi COUKT was 
follows :— 

This apf)eal aiises out of a suit under the 
Guardiaus and W'ards Act. The Appel¬ 
lant who is the mother of her two minor 
sons was appointed a guardian under this 
Act. M’hen the eldest son bc'came H3 
years of age she made an a|*j)licatiou to the 
District Judge at Alipore that she was go¬ 
ing to get her two sons married at an ex- 
lienso of Hs. 4,000 and she wanted her 
application to Ijc filed as of rscord, and this 
'\as done. Sire, did not in this application 
say that Us. l.tXK) would be si>ent out of 
the iiiiuors’ estate and that being so, it is 
not o])eu to h(!r now to say that she spent 
Rs. 4,000 out of the minors’ estate. There¬ 
after she made an ajiplieation to the learned 
Judge that a siim of about Rs. 3,000 was 
required lor the repairs of the minors' 


1)01180 and something for paying their 
debt.s. She then applied for irermission to 
i-cll wrtain property of libe minors in the 
District of I*atna yielding an annual income 
of Rs. 1,50, at a price of Ils. 4,000. Sanc¬ 
tion was given and then she sold the 
shares ot the minors as well as her own 
'th shu^ in the property to one Mussum- 
for a consideration of Rs. 5,000. 
is consideration money, how- 
"huit Idiin from whom she 
t;d Rs. 4,000 for the pur).^se of 
manymgi^ljer*,sous, under a hand-note, 
(UhI lifted th?^i«^ due to her for priii- 
eipal and inte^ ^ereon and paid only 
the balance. ^ '■’^then drew up and filed 
an account w» ^o the purchaso- 

inyi^te v showi^ ’ ...''iiic shar ' of the minors 
in tlu^?W!^^)00 was disfwsed of. Dpon 
this the Icarn^ Judge after exmhining the 
accounts siisj>ected that there was foul p'ay 
<)U the part of^tlu; guard'^n, the Court hav¬ 
ing been doWited into ''‘-?ranting the 
}»cnnission to sell, on cpresentation 

tl).at the money woi. 3 spent for the rc- 
jiaiis of the minors’ house. She was 
called upon to ox{. fconduct and she 

I'xj.lained by Ka>ipg that at first it had bei-u 
arranged with ^ purchaser that the 
money would be paid- but that the pur- 
chu.ser ultimately refused to pay the full 
amount and deducted the amount due. to 
hei- out of the ])uicha8e-money. She did 
not conceal this f^t to the Court because 
she filed a hobattt which mentioned the 
wai, in which the consideration was paid. 
Ihe learned Judge, however, directed her 
to pay the balance of the money into Court 
within a certain time and u(X)n her fail¬ 
ing to i)ay the amount within the specified 
time he passed an order that until she did 
r>ay that amount she was to pay a fine of 
Rs. 5 per diem. Now this order could 
have been passed only^under sec. 45 of 
Ihe'Guardians and Wards Act and the only 
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clause of that section which might autho¬ 
rise an action of this kind would be clause 
(6). This clause, however, does not seem 
to have any application to the facts that 
have transpired in this case. Clause (6) 
says “If a guardian appointed or de¬ 
clared by the Court fails to deliver to the 
Court, within the time allowed by or 
under cl. (b) of sec. 34, a statement re¬ 
quired under that clause, or tpjexhibit 
accounts in compliance with .jV^(l'uisition 
under cl, (c) of that section dKtu}>ay into 
the (’ourt the balance (hiCj^om him on 
tliose accounts in Avith a re¬ 

quisition under cl. C^w^^at section, then 
only the Court can irRnpe a fine upon the 
guardian. Now the a^knt of the consi¬ 
deration money ws^p^PP^aid to her. and 
therefort}, she oeuld not be . eaUeir^pon to 
j)ay any amount of balanp^ due from her 
nor could this balance be said to be a 
balance due on accounts filed in compliance 
with a requj'’*^jn under cl. (d) of sec, 31. 
The order 1 ^ne, therefore, was clcaiiv 
ultra vires antt'^sliould be set aside. 

There is then an order dismissing her 
from the guardianship of her minor sons. 
We must consider on the whole facts whe¬ 
ther such an order is for the benefit of the 
minors. Simple illiteracy is no ground for 
disqualification for the ap|X)intment of a 
motbw as a guardian of her sons. The 
estate in this case is not a very largo one 
and if a stranger be appointed a guardian 
of the estate he would have to be paid a 
certain amount which would be an incum¬ 
brance on the estate of the minors. There 
is no charge of any other mis-management 
than this that the consideration money 
which should have been paid in cash was 
deducted by the purchaser in payment of 
debts due to her from the guardian. We 
do not think that this conduct of 'the 
guardian so far as it is disclosed in the 
record in this cc^se shews such a disquali- 
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fication for her being a guardian of the 
property of her minor sons as to dis-en- 
title her to remain their guardian any 
longer. In this view of the case we think 
that the order dismissing her from the 
guardianship of her minor soni'Ohould 
also be set aside. 

There is, however, this to be said in 
favour of the order of the District Judge 
that the permission to make the sale in this 
case was obtained oji the allegation that 
the amount of the puirhase-money would 
be rwm’ded in cash and utilised in the re¬ 
pair of the minors’ house and that the 
conduct of the purchaser in refusing to pay 
in cash was not in accordance with what 
had been represented by the guardian to 
the Judge. 

Under these circumstances the best 
order to pa.ss is to order that the sale of 
the minors’ property will not be confirmed 
unless the balance of the i)utvbase-money 
is put in into (’oiirl within two months 
from this date. 

The fine, if ])aid, will be refunded. 

The Rule will stand discharged without 
costs. 

N. G. 

[01'71L APPELLATE JUBISDIOriON.] 

Afpeal from Original Decree 
No. 493 OF 1913. 

' Satisii Oiiandra 
Jenkins, C. J. Ghosh, Defendant, 

N. R. Chattebjba, J. Appellant, 

1914, > 

Heard, 25, 26^ Juno Pamkssarl Dassi 

and 2, July, and or.s., Tlaintiffs, 
Judgment, 7, July, i Respondents. 

Evtcution tedtf when to be set as dtt when dsot.e 
set aside- Dserje-ho'Jtr pt nAassr-^PureAass by 
stranger from latur Inf-tre decree set aeide—Equity, 

The Court as a matter of policy has a 
tender regard for honest purchasers at 
sales held in execution of its decree, though 

84 
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the decree may be subsequently set aside, 
where those purchasers were not parties to 
the suit and the decree had not been passed 
without jurisdiction. 

But the same measure of protection is 
not eif^nded to purchasers who are them¬ 
selves the decree-holders; nor can pur¬ 
chasers from such decree-holders claim 
that the Court owes them any duty or to he 
within the policy which prompts the exten¬ 
sion of protection to stranqers, since 
they have bouyht from one whose title is 
liable to be defeated. 

SiTETK Tsi^fAIFi lioWTHFB r. Kx.TATt BoW- 
Tiinit (1) dissented from. 

IMiis was an ap[)oal from a tlccrcc of 
Balm Asutosh (Ihose, 1st Subordinat;* 
Jiulfje of Zillah 24-Pur{?anas, datod the 5tli 
September 19153, 

The fads of tlie case will ap]iear fi’om 
the judgmexit, 

Babvs Snral Ch. Hoy Choudhury and 
ilhudch Ch. Hoy Air the Aiipcdlant. 

Habu Afnl Krishna Hoy for the Jtespon- 

di'ots. 

The .IrnoMRNT oi-' thi? Aovtit was as 
follows :— 

JuNKJNS, C. J.—The decision of this ap¬ 
peal admittedly turns on a. point of law, 
and there is no contest as to the facts. 
Moreover, it has been agreed before us 
that the dispute should be decided by us 
notwithstanding any defects in procedure. 

The question is whether the title of a 
imrchaser from one who has bought at a 
sale in ex(x;ution of his own decree is liable 
to be defeated where the decree has been 
subsequently set aside. 

It was decided in Sheik Isgiail Rowiher 
V. Rajab Howther (1) that where .property 
sold in execution of a voidable decree is 
purchased by the decree-holder and by him 

(1) I. L. B. 30 Had. 205 (1000;. 


sold for value to a third person, who has 
no notice of any defect in the decree, the 
equitable right to set aside such a decree 
cannot prevail against the rights of a sub¬ 
sequent purchaser for value without notice. 
If this decision he correct, then the present 
appeal must succeed. 

13ut T find it difficult to reconcile this 
decision with what was said by the Priv.y 
Council in Zain-nl-Abdin v. Ashgar Ali 
Khan (-2). There sales were attacked 
which were effected under decrees that 

r 

A\(>ve subsequently set aside. Of the pur¬ 
chasers. some had bought in execution of 
ii diH-ri'e to which jjphy were strangers. 
Some W(‘re decre^li^ders who had pur- 
< hascd at a sale in gxeemion of their own 
decree, and some were subs^'quent pur¬ 
chasers from such decree-holders. Those 
in the 53rd of these categories were in pre¬ 
cisely llu; same |y)>ition as the Appellant 
in this case. 

Tn delivering the opinib.^^ the Privy 
Council, Sir Barnes ]Va <7 ’ »aid “ some 
of the Defendants were decree-holders and 
some A\ere persons who came in under 
(hem ; but all the Defendants who are in 
that ))osition may for the purpose of this 
judgment l)e classed under the head of the 
decree-holders. Others of the Defendants 
were not decree-holders, but merely pur¬ 
chasers under the execution and strangers 
(o the decree upon which the execution 
issued.” This (ms^ge is important and 
the rest of the opinion must he read in the 
light of the extended meaning it gives to 
the word ” decree-holders.” And when 
it is said that ” ir great distinction has 
been made between the case of bond fide 
pnrchasf^rs who are no parties to a decree 
at a sale> under execution and the decree- 
holders themselves,” it has to be re¬ 
membered who are included in the term 

(2) I. R. 15 I. A, 12 : B c. 1. L R. 10 All. 

160 ( 1887 ). 
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decree-holders. It is on the strength of 
this distinction between those who are and 
those who are not decree-holders that the 
decision went in favour of the latter. 

This appears to me to be the result of 
the language employed by their Lordships, 
and I am unable to accede to tlu; argument 
that the result is so op[)osed lo legal prin¬ 
ciples that we ought not to giv(i eoijipleto 
eifect to the language used. 

The Court as a matter ol )x)licy has a 
tender regard for honest juirehasers at sales 
held in execution of its decree though- the 
decree niay be sybse([uentiy set aside, 
whei’e those purchbs^rs are not ])arties to 
the suit and tho^Jecred^has nut been passed 
without jurisdiction. 

lint tin. same measure of ja’oU'ctioii is 
not extended to i)ureliasers wlu) are them¬ 
selves tlj(' decree-holdei's ; nor ean the ])ur- 
chasers from such decret'-holders claim 
that the Co»^ ^ owes them any d\ity, or to 
be withir le policy which jjrompts the 
extension v... ])rotection to strangers. 
They have bought from one whose title is 
liable to be defeated, and if the decision in 
Zain-ul-Abdin Khan's case (’2) bear's the 
meaning I have attributed to it, the title 
acquired by the purchaser from the decroc- 
holder is similarly defea-sible. And the 
defeasibility of a decree-holder’s title ^vlicrc 
the decree is c.r parte is of such common 
occurrence that the pica of a imvchascr tor 
value without notice hardly applies. 

The appeal, which has l>eeii limited to 
this bare fwinl of law, therefore fails, as 
does the cross-objection, and the result is 
that we decline at this stage to interfere 
with the decree of the Subordinate J udge. 
But before we can finally dis|)Ose of the 
case it is necessary that it should be deter¬ 
mined whether the sale should be set aside 
as against the 4ppella>nt for it is their case 

;3) L. B.16I.A.ia:B.c. I.L R 10 All. 160 
Ue87}. 
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that the decree and the sale to the decree- 
holder were not set aside in their presence; 
The palsies agree that this should be deter-^ 
mined on an issue in this suit. 

We accordingly send down the following 
issue for determination !— * 

Ought the cx parte decree and the sale to 
the decree-holder to be set aside to the 
[)rejudice of the Api>ellaut? 

The parties will be at liberty to adduce 
e^'idenco on this and it will be open to the 
ltes|)ondents to show that the Ap|)el]ant 
are bound by the orders that have been 
made. The return should be made in two 
mouths. 

N. G. 

tOIVIL APP£ XATE JURISDICTION.] 

Appeal from Oudeu 
No. ,597 OF 19] 

MooKRnjEE, J. 

N. R. Ohatterjea, J. Amddl Kahamak, 
1915, Appellant, 

Heard, 23 and v. 

24, August. Sakafat Ali and 
Judgment, anr.. Respondents. 

24, August. , 

JSxeout'on tale, if holds good vohen cx paric 
decree set ‘’side where jroperly has be<n assigned 
by decree-holder purchaesr to stranger — Decree sub¬ 
sequently pissed if validates sale—Court’s pewSf 
to take notice of facts xeh'eh have occurred si nee 
ii-stltut>on of froceedings 

The aK-ti(fH('c from the decree-holder who 
h'is purehased propcrlij in exceution of his 
oten decree is in no better position than his 
assiffnor, ^nd the sale is set aside when 
the decree is set aside eren when the decree- 
holder has sold the property to a stranger. 

S.ATIS ClMN'DRA V. RAMESSAEI (5) 
followed. 

As soon as an ex parte decree is set 
aside, the sale, where the deeree-liolder is 
the purchaser, falls through and is not 

(6) Since reportea. 29 0. N m 
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valifhiled by a fresh decree subsequently 
made. 

Set Umedmal v. Skinath Roy (1), 
Haz.vri Mull v. Janaki Prasad (3) and 
]Iam ^4‘A1) p. Bindkswart (4) distin- 
{luishfi/, Ihr decree in those cases thouyh 
temporarily .*icl aside haviny been ullitnate- 
hf mainiaiacd. 

11 is ircU-scItted fliaf the Court may, in 
order to shorten litiyafion or to do com¬ 
plete justice, hetu'cen the parties, take 
notice of events tehieh have happened since 
the institution of the proceedings and may 
afford, relief to the parties on the basis of 
the altered conditions. 

^J'his Wits Jill appeal ftoni a deeision ol' 
T. K. .hdinstoii, KiK<|., ])iptrict Judge, 
Xoakliali, dated 11th November 11)13, re¬ 
versing lliat of Babu dadab (.'haudra 
('hakrabarti, Miinsif, Sundwip, dated ‘28tli 
July J013. 

The t'aels of llu' ea;-<' will appear from 
the judgment. 

liabu Jijoiish Chandra llazra for the 
Appolbint. 

Jiabn Kali Crosanna I'iptai (for Moulri 
A. K. Fa’Aul Jliuf) for tlie llespondcntsi. 

The dLixiMEX'i’ (H' THE (kn’iiT was as 
follows :— 

We are invited in this af)peal to consider 
whether a sale of the projierties of the Ap¬ 
pellant in execution of an c.r parte mort¬ 
gage decree, should stand confirmed. Tl)e 
sale was held on the 2nd Nov. 7911 and was 
confiT’med oif the 13th December following. 
I’he deci’ce-holder, who had himself be¬ 
come* the purchaser, fojthwith transfen’cd 
the property to another person. On the 
19th .\iigust 1912, the judgment-debtor ap- 
j'licd to have the sale set aside; he alleged 

il I. L. H 27 e.il. 810 i 5 . ( . 4 C. W. ». 602 
(1900 

(a) 6 a L. . 1 . 92 (Uo 7 (. 

(4| 6 U. L. J. 10J .1907). 


that the sale had been irregularly and 
fraudulently held and had caused him sub¬ 
stantial injury. He joined as opposite 
parties to his application both the decree- 
holder auction-purchaser and the assignee 
from him. At the same time, he institut¬ 
ed jiroceedings to have the ex parte decree 
itself sot aside. On the 22nd li’ebruary 
1913, the application to sot aside the e.v 
parte decree- was granted. Thus, on the 
28th July 1913, when the M'unsif took up 
for disposal the application to set aside <.hc 
sale, he found that the ex parte decree had 
already been set aside. He consequently 
beld that the sale must be set aside on 
the authority of tlie decision in Set Unicd- 
nial v. Srinulh Hoy (1), although in the in¬ 
terval the decree-holder auctioG*purchaser 
bad transh'ired the propertj^ to a stranger. 
In this view, he declined to take evidence 
aj; regards the mcrit.s of the case and set 
aside, tlie sale witliout eiT’^p'y into the 
allc'gations of fraud, irregulai and subs- 
tantial injury. On appeak ,, -the assignee 
from the decree-holder auction-purchaser, 
the Distiiei Judge has reversed thi.s order 
and has directed that the sale do stand 
good. He has held tliat tlie assignee from 
Ihe decree-holder stands on a better foot¬ 
ing than bis assignor and is entitled to re¬ 
lain the pro|xjrty notwithstanding the can¬ 
cellation of the e.Tc parte decree which was 
the foundation of the sale. The judgment- 
debtor lias now appeajlpd to this Court and 
has invited us to hold" that the sale 6|Pod 
cancelled as soon as the ex parte decree 
was set aside and that it was immaterial 
that the. jirojierty had meanwhile been as¬ 
signed away by the decree-holder auction- 
purchaser. We are of opinion that this 
contention is >veU-foun<led and must 
prevail. 

In the first place, it is clear that the 

(l) I. L. B. 87 Ciil. 810: 8. 0. 4 C. W. N. 

692 (1900) 
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Primary Court was competent to set aside 
the sale on a ground which was not men¬ 
tioned in the application of the judgment- 
debtor and did not in fact exist when that 
application was made. It is well-settled 
that the Court may, in order to shorten liti¬ 
gation or to do complete justice between the 
parties, lake notice of events which have 
happened since the institution of the pro¬ 
ceedings and may afford relief to the parties 
on the basis of the altered conditions. The 
decisions which recognise this principle are 
review'cd in Eat Charan v. Bmoanaih (2) 
and reference may be made particularly to 
Iloisari Mull v.JunaJd Prasad (3) and lUim 
Ycad V. Biudestvari (4). 

In the second place, it is clear that »he 
cliect of the SlPncellation of the ax paife 
decree on the execution sale held thei'e- 
under, is not touched by the fact that the 
decree-holder aution-purcliaser has assign¬ 
ed away the prouAy sold. As fully tx- 
jdained by Jenh^^. J., in b'atis Chandra 
V. Eamessari assignee stands in no 

better position than his assignor. This is 
borne out by the decisipn of the dudicial 
Committee in Zain-ul-Abdin v. Ashgar Ali 
(G), and it is plain that the contrary view 
adopted in Sheik Ismail v. Eajah (7) is 
supported neitlier by principle nor by 
authority. The theory whereby a special 
protection is afforded to a stranger who 
purchases at an execution sale will be found 
expounded in the case of Narendra Chan¬ 
dra V. Jogendra N^aroyan (8). That rule 
cannot be extended to an assignee of the 
decree-holder auction-purchaser. 

We are informed that on retrial of the 

«2) 20 r. L. J. 107 (1914). 

(8) 6 0. L J. 92 (1907). 

(4) 8 0. L J. 102 (1907). 

(6) Since reported. 20 C. W. N. 665 (1914\ 

(6) L. R. 16 1. A. 12: 8. c. I. H R. 10 All. 
166 (1887). 

(7) I. L. R. 80 Med. 296 (1906). 

(8) 10 0. W. R. 687: 8 . o. 20 0. L. J. 460 
(1914). 


suit a decree has bepn made in favour of 
the Plaintiff against the Defendant; but as 
Maclean, C. J., ^xjinted out in Set Umed- 
mal V. Srinath Roy (1), that does not affect 
the question of the effect of the canceli!||ion 
of the ex parte decree upon the sole held 
tlierounder; as soon as the ex parte decree 
was .set aside, the sale fell thixiugh, and the 
fresh decree subsequently made could not 
possibly validate that sale. On this 
ground, the present case is distinguishable 
from the decisions in Hazari Mullw. Jarvaki 
Prasad (3) and Ham Yead v. Bindeswari 
(4), where the very decree which was the 
basis of the sale, though temporarily nulli- 
licd, was ultimately maintained. 

The result is that this appeal is allowed, 
the order of the District Judge set aside 
and that of the Court of first instance re¬ 
stored. Eacli i)arty will pay his own costs 
throughout the ]>roceedings. 

is'. G. Appeal allowed. 
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Rule. No. 676 of 1915. 


Holm WOOD, J. 
Mullick, j. 
1915, 

25, November. 


Atui. Chandra Sen and 
ors., Petitioners, 

V. 

lUjA Peakv Mohan 
Mookebjee and others, 
Opposite Party. 


Civil Procedure Code (Ac< V of 9908), Or. SS, r. 
15—Application to tvs in forma pauperis, eject of 
rejection under r. B—DUtimtion if any beUoeen 
ordert under r. B and r. 6. 


On the rejection of an application for 
leave to sue as pauper the only course open 
to the Applicant is to institute a suit in the 
ordinary way. There is no distinolion 
between rejection under r. 6 and an order of 
refusal under r. 7. 

(1) I. L R. 27 Cftl. 81011. 0. 4 0. W, M, 083 
(1900). 

(81 6 0. L. J. 82 (1807). 

(4).6C.L.J. 102(1807). < 
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'Atul Chandra Sen v. Baja Peary Mohan 

This was a Buie granted on the 8th July 
1915 against an order of Babu Upendra Ch. 
Mukerjee, Subordinate Judge of Zillah 
Hughly, dated 10th April 1915, refusing 
thf^pplication of the Petitioners for per¬ 
mission to sue as paupers. 

The Petitioners in this case applied to tlie 
2nd Court of the Subordinate Judge uf 
Hughly for leave to sue in forma pauperis 
for damages caused by the wrongful and 
fraudulent sale of sand from a sand-field of 
which the Petitioners were the joint lessees 
within Baja Peary Mohan’s zemindaiy. 
In this application the Petitioners omitted 
to .include one of their properties in the 
schedule annexed to the application under 
Or. XXXIll, r. 2, and after hearing uniloi- 
Or. XXXIll, r. 7, it was rejected on that 
ground. Thereafter the I’ctitiouers pn*- 
ferred another application for leave to 
sue in forviu pauperis to the same 
Subordinate Judge including the omitted 
jjroperty in the schedule and still claiming 
to be paupers. The Subordinate Judge at 
the hearing of this application under Or. 
XXXIll, r. 7, refused to entertain it hold¬ 
ing that it was barred under Or. 
XXXm, r. 15, C. P. G., and rejected it 
with,COsts. Thereupon the Petitioners ap¬ 
plied to the High Court under sec. 115, G. 
P. 0., and obtained a rule from Mr. Justice 
N. B. Chatt^ea and Mi*. Justice Boe on 
9th July 1916. 

The order of the lower Court was as 
follows;— 

“This is an application for permission to 
sue as a pauper on the allegation that the 
Applicants are not possessed of suflicient 
means to enable them to pay the requisite 
Court-fee on the plaint. 

“ ‘The Defendant No. 1 opposds the apidi- 
calion. Neither the Q-overnment nor De¬ 
fendant No. 2 has entered appearance to 
oppose the application. Amon^t other 
things the. Defendant No. 1 contends that 


WteiaXLY NOtBB. 

Mooeerjee. 

the Aj)plicants’ failure in a previous appli- 
cutiou of this nature in respect to the same 
cause of action is a bar to the present ap- 
] dication. He has put in the judgment of 
the Court inissed on these applicants’ pre¬ 
vious ])elition for permission to sue as 
I >ii upers. That j udgment has been marked 
Ex. A. 

“Tlie A])|dicants have examined the Peti- 
liouer No. 1 and one Nanigopal Chatterjee. 
I’his Nanigopal has proved nothing for or 
against the .Applicants’ pauperism, and the 
i vidence of the Applicant No. 1 alone is not 
sulMcient to warrant a conclusion in favoiu: 
of the Applicants. Now from the evi¬ 
dence of the Applicant No. 1 it appears that 
in resx)cct to the same cau^ of action the 
iipplicaiits brought Pauper Case No. 1 of 
J9J3 which was refused. So in view of 
r. 15, Oi*. XXXIll of the Procedme Code 
the present application cannot be enter¬ 
tained. The Defendant ^^*«uitention should 
prevail. The decisic^ Pauper Case 
No. 1 of 1913 is a bar to this case.’’ 

Bahti Santimay Majumdar for the Peti¬ 
tioners—Or. XXXIll, r. 15, does not refer 
to oi’ders under Or. XXXIH, r. 6, as the 
word used in Or. XXXIH, r, 6, is “ re¬ 
ject ■’ and the word used in Or. XXXIH, 
r. 15, is “ refused ’’ which is also the 
word used in Or. XXXHI, r. 7. There¬ 
fore a subsequent application is not barred 
under Or. XXl^I, r. 16, if the previous 
aj)plication be rejected under Or. XXXIH, 
r. 5, as was the case here. Besides an in¬ 
vestigation under Or. XXXIH, r. 5, is 
j)reliminary in its character and rejection 
of the said application under Or. XXXIH, 
r. 5, for mere default or omission of a pro¬ 
perty in the schedule according to Or. 
XXXIH, -r. 2, ought not to operate 
as a bar to a renewal of the applica¬ 
tion after suitable amendment. Bond 
fide omission to include a property in 
the schedule should not be paade 
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penal. Even if an application be “refused” 
under Or. XXXm, r. 7, it should bo open 
to the Petitioner to ask for review or re¬ 
vival, and Or. XXXIII, r. 15, should be no 
bar to it. Re Rani Umamvdari Debi (1) 
referred to. 

Bobus Mohendra Nath Roy, Kumar 
Sanhar Ray and Haradhon Ghatterjec 
who appeared for the Opposite Parly were 
not called upon to reply. 

The.^ Judgment op tub Poi ist was as 
follows :— 

The question which is raised by Ibis Kule 
is really one as to what constilutea Ihe re¬ 
fusal to entertain an application to sue in 
forma pauperis under r. 1.5, Or. XXXIll, 
0. P. C. 

It appears that the Ap})licjint a]>plied 
once before the same learned .Iiid^fo and 
evidence was taken on both sides. It was 
found that the A^licant had made falsi* 
statements, th^»fis own piirahil, i-onlra- 
dicled him ancf^^lllP’as owner (jf a house. 
The Judge therefore rejected his ajip'ica- 
tion basing his decision formally upon r. '2, 
namely, that he had not funrished the 
j)articidar8 required with regard to the 
jdaint. 

It was sought to bo argued at first that 
r. 15, Or. XXXIII, applies to refusals 
under r. 7 and does not apply at all to 
refusals under r. 5. That contention can¬ 
not for one moment be entertained, for 
there is not the slightest doubt that all the 
grounds in r. 5 except the ground (a) are 
grounds going to the merits and only to be 
determined by evidence. The question 
therefore narrows itself to this, namely, 
whether the rejection under r. 5 (a) in all 
catos is free from the bar laid down in r. 
15. We do not think that it is, and no 
authority has been shown to us to enable 
us to find that it is. It has been held in 
6B.L.B. App. a9 (187p.> 


Mooeerjee. 

numerous cases that on the rejection of 
an application for leave to sue as pauper 
the only course open to the Applicant is to 
institute a smftn the ordinary way. There 
is no distinction between rejection imder 
r. 5 and an oi'der of refusal under ^ 7. 
The only exceptions which are to be found 
in the dccidtvl cases in the Courts are such 
cases as those—where the Court has not 
passed the order of refusal or rejection, but 
merely returned the applicjition to have the 
question of pau])erism tried by a Coiirt of 
conciirront jurisdiction or where it has 
sliaick oil tom])orarily the application for 
default by nou-apjjearance. But there is 
no authority for holding that where the ap¬ 
plication has been deliberately framed in 
fiaud of the conscience of the Court and 
false 8U])pression of property has been 
found, tlie rejection on that ground does 
TKit constitute a bar. A ease reported in 
IH7() is cited before us, the matter of peti¬ 
tion of Haiti Umasundari (l)bul it is clear 
thwt this has nothing to do w ith the present 
question. That w'as a case whore it was 
laid dowm by this Court that the Judge re¬ 
fusing an application to sue in forma pau¬ 
peris is competent to entertain a petition of 
jcview of his own order. That nobody 
doubts. But if this be taken as an appli¬ 
cation for review before the same Judge 
Bab\i I^pendra Chandra Mukherjee, all we 
can say is that he has again given good 
reasons for rejecting it. Therefore it 
w'ould be an order refusing to review with 
which we cannot interfere. 

The result is that the Kxde is discharged 

with costs, .one gold mohur. 

Rule discharged. 

S. M. M. 

iD B n. L. R. App- 2® 0870). 
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No. 30 OF 1916. 


Ohittt, J. 
WALM8LEY, J. 
1916, 
March. 


1 Rahiman Bibi, Com 
I plainant, 


Mobabak Monoal and 
anr., Accused. 


Criminal Prooedvre Code {Act V of 1898), sec. 
tS4—Mitjoindcr of charges. 


Two accused persons were tried together 
on two charges, namely, theft in a building 
(sec, 380,1. P. G.) and theft of paddy in a 
field (sec. 879, 7. P. C.) committed on Ueo 
different dates, the property in the 
building and the paddy belonging to one 
and the same complainant. 

Held —That there was a misjoinder of 
charges under sec. 234, Gr. P. G. 


This was a Reference under sec. 438, 
Or. P. C., made by Mr. G. B. Mumford, 
Sessions Judge of Birbhum, on the 28tli 
February 1916, recommending that the 
order of Mr. J, C. Ray, Sub-divisional 
Magistrate of Rampurhat, dated the /ifh 
January 1910, convicting the accused 
under sec. 379, 1. P. 0., and sen¬ 
tencing each of them to pay a fine of 
Rs. 100, may be set aside. 

The material portion of the order of 
reference was as follows— 

The accused were tried together by 
summary procedure for theft in complain¬ 
ant’s house on 13th November 1916 and for 
theft of paddy from complainant’s field on 
14th November 1916. 

They were acquitted on the first charge 
under sec. 380,1. P. C., and convicted on 
the second under sec. 379, f. P. 0. 

At no time could it have been said that 
the two thefts occurred in the course of the 
same transaction. 

Sec. 234, Or. P. G., is not applicable 
where several persons 'are jointly accused 
Budhai Sheikh v. Tarap Sheikh (1) and in 
any case the offences were not nnder the 


( 1 ) ioc.ir.ir. 12(1906) 


same section of the Penal Glode. The mis< 
joinder therefore appears to amount to an 
illegality as laid down in Subramania Iyer 
v. King-Emperor (2). 

Babu Jitendra Lai Banerjee for the 
Accused. 

The Judgment of the Court was as 
follows :— 

This is a Reference in the matter of two 
persons Mobarak jNIondal and Sabak Mon- 
dal. They were tried summarily by the 
.Magistrate on two charges—-theft in a 
building (under sec. 380, I. P. 0.), com¬ 
mitted on 13th November 1915 and theft of 
jtaddy in a field (under sec. 379, I. P. C.), 
committed on 14th November 1915,—the 
property in the building and the paddy 
belonging to one and the i^i^e complain¬ 
ant. The Judge points out that the trial 
on these two charges of the two persons 
was illegal within the meaning of the sec¬ 
tions in the Criminal Procedure Code re¬ 
lating to joinder of cha* '* 1 ^. Technically 
speaking, the Judge is^' Sec. 2.34, 

C'r. P. C., has been h^d to apply only to 
one person and the offences are also techni¬ 
cally not of the same kind. It is difficult 
to see how the accused’ could have been pre¬ 
judiced os it apiiears from the Magistrate’s 
order that the charge of theft in the build¬ 
ing, which was for the removal of some 
doors, was not seriously pressed. The trial 
proceeded mainly on the question of taking 
of the paddy from the field. However, as 
the accused press for a fresh trial and tech¬ 
nically speaking, the recommendation of 
the learned Sessions Judge is correct, we 
set aside the conviction and sentence and 
direct that the accused be re-tried on the 
charge of theft of paddy from the field 
committed on 14th November 1915. 

S. 0. M. 

(2) 6 C. W. N. 866 (1901). 
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The Political Crisis in China. 

W hilst the so-called world-war is absorbing 
the attention of Enro))c as also uf large parts of 
Asia and Africa, (Ihina, the oldest of existing 
nations of the world, is passing through jihases 
of iKjlitical dev'di(R])inent, for which if a parallel 
in iiistorv i» to be sought for at all, wo must 
go back to 17th century England. It is now 
well-known that King flames 1 was not singular 
in his notii.jis eoiiceniing the Divine right of 
Kings. It was tha^Pminon creed of ruhws who 
established the:ii^T|K(*s uj)on the ruins of 
I’lUida'ism and fSEloly Jloinaii Empire, and 
large btalies of the })co))le, and in particular the 
clergy in Protestant <'oiintries, participated in 
it. in China as in .Ia])an and elsewhere in 
Asia belief in the Divine right of Kings has 
been traditional and universal. 


dust as ill England the Stuart Kings by 
their [lersonal incomjictcnce demonstrated the 
futility of the theory of Divine rights in prac¬ 
tical }K»litics, so has been the case with the 
later Manchu rulers of China. But when the 
last Manchu Eiiifieror was compelled to abdi¬ 
cate, there was not in (!hina as in England of 
the middle 17th century an organised parlia- 
fnent ready to take over the reins of (Jovern- 
inent. Even in England, However, in the 
period of constitutional chaos that followed, the 
body W'hich was the most strongly organised, 
the A’rmy, quickly displaced the Parila- 
inent—with the almost inevitable sequel 
of the military dictatorship of Cronti'vell. In 
China too, ijower [lassed inevitably to Yuan- 
Shi-Kai—like Cromwell, military dictator and 
King in all but the 


Cromwell is credited by history W''ith a very 
conservative cast of mind. Be rejected, for 
instance, all jiroposals for iiuiversal suffrage. 
He Would have upheld the monarchy and the 
dynasty, if events had not convinced him that 
there was no alternative but to |)art with it. 
Wath the greatest reluctance he consented to 
the King’s execution and he maintained 
throughout that “a settlement of somewhat 
with monarchical power in it would be very 
cfl’ectuul.” That his views regarding monarchy 
w-ere not coloured by personal ambition, he 
made c!<'ar by disavowing all desire to make the 
.Protectorship hereditary in his family. He felt 
—and events ]>roved the soundness of his poli¬ 
tical insight—that (as he himself told White- 
lockc) ” the jiower of a King is so great and 
high and so universally nnderstot.'d and rever¬ 
enced by the people of this nation that it would 
be of great advantage in such times as these.” 
(iromwell faile<l to give jiractical effect to this 
idea, because England would not yet aceept a 
new' dynasty and it was of course out of (piestion 
so long as lie lived to bring back the Stuart=!, 
even if the Stnarts wore prepared to come back 
on his terms. 


Yuan-Shi-Kai’s attempt to re-establish the 
monarchy in his own jierson, certainly adrnits 
of a similar explanation, that is to say, a genuine 
belief in a monarchy of some sort as the only 
form of constitution iindei' whk'h China can 
ri.se and take its place by the side of dapan. 
To enlist such popular .sentiment as there may 
be in favour of the old dynasty, in support of 
bis new sebeme, h<* is said to have offered his 
daughter in marriage to the dijjxised Emperor, 
with the succession to the throne after him. 
So far as one can generalise from tbe meagre 
inhirmntion that from time to time apjiears in 
tiie papers, the scheme to re-establish the 
monarchy, though put forward with unparalleled 
diT>loraatic skill and caution, has given rise to 
widespread reb^ion—^in Politics so much in¬ 
deed apiwars on. mere-phrases-^for 
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Yuan-Shi-Kai is in fact an autocrat of autocrats 
—President in naiiie only of a Republic which 
does not in fact exist. Yuan-Shi-Kai, however, 
docs not, l>y any means, seem to be at the end 
of liis icsources. The revolted provincial 
<diiefd and he apf)ear to be busy in reachinjg a 
constitutional settlement. A strong centralised 
(JovernmenLin touch with |)ublic opinion and 
.symjiatbetl^ly responsive to it and removed 
altogethei- from the narrow-minded and corrupt¬ 
ing concouiittints of the departed monarchy—by 
whatever name it is called—would seem to all 
disinterested outsiders to be indispensable to tb(' 
salvation of China. 


China certainly seems to be the country fue- 
eininently fitted for such a government. 
Though the form of (lovernment in China lias 
never been other than an irresfxmsihle inonar- 
chv, the Chinese an’, as clos(‘ observers have 
found, in s|tirit, (he most (lemcKTatic and 
republican of communiiiii.s now (‘.listing. 
“ The highest positions in the state,” writes 
one who has made a special study of the country, 
its ])eop’e and institutions, ” have always been 
op'en through the mediiun of competitiM' 
examinations, to the humblest jieas.int ni tin* 
empire. It is solely a ipiestion of natural abiUly 
eoupled with an interoctual Ir,lining of whicli 
latter there is no lack at the disposal even t)f 
the .jHKirest.” “ In order to enforce their 
rights by the simple.st and most bloodless niean-^, 
the Chinese have steadily cultivated the art 
of combining tegedhej' . . The extraordi¬ 

nary part of a Chine.'sc boycott or strike is the’ 
absolute fidelity by \\ hieh it is observed . . . 

There are no Tdacklegs.” 


This methtsl of enforcing the will of the 
people has been so well jierfer'ted in China that 
by its means the people effectively secure what 
in other countries is but approximately attain¬ 
able through complicated re]iresculative in.sti- 
lutions— taxation by the people’s consent. 
” The traditional and well-marlfed lines of 
taxation,” says the same writer, “are freely 
accepted h\ the people; any attempt, however, 
to increase the amounts to be levied or to intro¬ 
duce new- charai'K of any kind, unh'ss duly 
authorisc'd by the fieople themselves, would he 
strongly resisted. .\s a matter of fact, the 
authorities never run any such risks. It is 
customary for the loeal authorities to irwrjte the 
leading merchants and others concerned to a 
private conference and only w’hen there is a 


general consent of all the parties do the officials 
venture to put forth proclamation.^ saying that 
such and such a tax will be increased or imfios- 
ed. Any other method may lead to disastrous 
results. The people refuse to pay and coercion 
is met by a general closing of shops and stojipage 
of trade.” 


” The nominal form of Government ”, the 
same writer adds (speaking of the monarchy), ‘is 
an irresponsible antcM’racy; its institutions are 
likewise autiK’ratic in form Init democratic in 
operation . . . What the people of China 

will not stand is injustice: at the same time 
they will live contentedly under harsh law’s 
which they have at one time or another imposed 
upon themselves.” 


.\() better jiroof can be found of this stalc- 
iiieut than is afforded by the mode by whieli 
oflieials collect revenue and are paid their 
salaries in China. ” The occupants of jietty 
posts collect revenue in varioHl w’ays, as taxt'^. 
or lees, [wy themselves as much as they dare 
and hand up the halauce to a superior officer 
w ho in time pays himself iii the same sense and 
again hands ii[) the balanci’ to his superior 
officer. When the Vied^., of a Province is 
reached he too keeps wliat.h glares, sending up 
lo the Iin|H‘rial Exche^s-w' in Peking just 
(’Hough to satisfy the powers above, him. There 
is thus a continual check by the higher gra(1<’ 
upon the lower, hut no cluH’k on such extortion 
as might be practised upon the tax-payc'v. 
The taxpayer .srev to that himself." ” Speak¬ 
ing genera'ly . , . this system works fair¬ 

ly well. Eew officials overstep the limits which 
custom has assigned to their posts and the’'(' 
w'lio do generally come to grief.” 


.Mthougb, therefitfe, the situation in China 
under Yuan-Shi-Kaj atfords instructive paralle's 
to t^t of England under Cromwell, foreign 
fiiihUcists vvoiilrl do w-ell to bear the above 
facts in mind before rashly predicting that the 
future of China lies necessarily through black 
anarchy and rebellion. The hiture of China 
lies in the hands neither of self-seeking 
oligarchs nor of doctrinaire intellectuals. The 
solution whenever it comes must be such 
will have to satisfy the ” great democracy of th ' 
greatest republic the world has ever seen.” 

By an Imperial decree issued in 1907, China 
was promised by its late fulers a “constitution 
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ill the European sense, a I'onu of representative 
Government. The time-honoureil methods of 
strike and boycott were to give [ilace to direct 
interchange of views expressed through popular 
representatives. The National Assembly syaa 
liowever to be a purely consultative body. All 
legislative jiower was to continue in the hands 
of the Emperor alone. “ At the first blush,” 
says the writer |>roviously quoted, “ this seems 
like giving with one hand and taking away A\ith 
the other and so perhaps it would work out in 
more than one nation of the West, lint those 
who know Ihe Chinese at home know I hat when 
lliey offer political advice, they mean it to bo 
taken.” The pro])hecy has not been fulfilled, 
and tlie pivf«)sed constitution has passed away 
with its authors. The causes of the upheaval 
cannot well be ascertained nor of the events 
that have followed. They nmst not however 
be looked for in any casual assimilation of 
Westi'vn ideals, for China is intensely conser- 
\ati\e. The <diauges v\hate\er they b(‘ will 
work theU)solv<>s from within. She is too 
well organised to suffer any to he iniftosed from 
oiit.dde. 


H(»W CAN OCCIJTANCV TlTGiri' BE 
ACt^BED? 

payc cx.riii.) 

I’ossKSsioN Mi’sf BK BONA I'HiK. —But al¬ 
though rights of occupancy may he acijuirod 
In holding land under a [xuson haiing no 
til'e in the land, a trespas.ser himself could not 
iicqiiire such a right, Peer v. Mroiih, W. H. 
!^l». .F. B. 11(5; Ghohtm v. Puruo, W. 11. 

(\cl .\t 11-7; Gareeh v. lilmbuii, 2 W. K. 
C\ci X) 85. In order to have the benefit of 
the enactment the person must be in bond fide 
possession upon payment of rent. .-Kccord- 
ingly a raiyjt who secretly jxissesscd liimself 
of land and |iays no rent for it has no right of 
'Keupancy in that land, Gurecb v. Bhnban, 2 
'Vf K. (Act X) 86; GhoUmi v. Purno, 3 W. 
h. fAet X) 147, Nor can possession obtain¬ 
'd and continued by fraud create any right of 
'H'oupancy, Jihuhanjoy v. Ram, 9 W. R. 449. 

I’ERMTSSIVF, POSSESSION.—Permissive pos¬ 
session not founded upon any right such as 
that of a servant or licensee, tliongh for twelve 
Vf'ars, cannot confer the right, Mehorali v. 
Pamrutan, 21 W. R. 400; Addoyto v. Peter, 
17 W. R. ,383; KahecX v. Radha, 16 W.* R. 
116 ; IPooma v. Bohu, 13 W. R. 333. 

CULTIVAtlON BY BATYAT HIMSELF NOT NBOBS- 

SART.—The acquisition of the right does not 


depend on the raiyat’s cultivation ; U is not 
necessary that the raiyat should cultivate him- 
self the land in his occu(tation. If the laud 
is acquired primarily for that purpose, cultiva¬ 
tion carried by any one of the methods indi¬ 
cated in BTindaban v. Issar, (18(54) \V. .11. 
(Act X) 1; Ram v. Lukhi, 1 W. R. 71; Kali 
V. Amirudilin, 9 W. R. 579, would impress on 
him the status of a settled of the 

village (I’inucane and Ameer AU's B. T. Act, 
Jst Ed. 120-121) capable of acquiring the right 
of occAipaucy. And whether he let out the 
land to others for purposes of cultivation, 
taking from them a share of the; jiroduce by 
way of profit, or whether he had it cultivated 
by members of his family or by labourers his 
jiosition was the same, Ihindubnii v. Issar, 
(1861) W. K. (Act X) 1; Ram v. Lukhi, J W. 
1{. 71 ; Kali v. Ainiruddin, 9 \V. R. 579. The 
law docs not reipiire that a jicrson in order to 
acquire, the right should he a bmid fide culti¬ 
vator. The provisions of Bengal Tenancy Act 
an* applicable to all lands used for agricul¬ 
tural purjioses and are not restricted to such 
lands alone as are actually under eultivation, 
Diini v. Rashi, 22 C. L. J. 219. 

I’AiMENT OF IIKNT IF NKCBSSAUV. —It WaS 
Jield in early cases that for the acquisition of a 
right of occupancy only two conditions were 
necessary— (a) the cultivation or holding of 
land for a period of twelve years, and (b) that 
the person holding or cultivating the land 
should be a raiyat, Narain v. Opriil, T. L. It. 
9 Cal. 304; 11 C. L. R. 417. But it was 
provided in the former Rent Act thal a raiyat 
luid an occupancy right in land ” sa lotiy as 
he paid the rent payable on acount. of tlie 
same,” Act X of 1859, sec. G; .\ct VIII, B. 
of 1869. It was accordingly hoi I (hat though 
non-payment of rent did not bar the acquisi¬ 
tion of occupancy I’ight, payineni of rent was 
necessary to maintain it and non-ijayment 
rendered a raiyat liable to be evicted, see (8) 
above. And though non-cultivation of land, 
coupled with «on-paymenl of the rent might be 
sufficient to jiistifv the. conclusion that the ten¬ 
ant had relinquished the land, mere non-pay¬ 
ment of rent was not in itself sufficient to 
shew that there was no subsisting right of occu¬ 
pancy. Nilmani v. Son<atan, I. L. R. 15 Cal. 
17 ; see also IleM v. Ckand, I. L. R. 12 Cal. 
115; Masyatulla v. Nur Zakati, I. L. R. 9 Cal. 
898 : 8. c. 12 C. L. R. 389. fiut non-payment 
of rent may be a valid ground for holding that 
the land was held noS by a raiyat hut by a 

M7 
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tfcsfwsser, Sanula t'lmraii ^litra's Land J^aw (jf 
Bengal, 881. When the relation of landlord and 
tenant haa onc<* been proved to exist, the mere 
non-payment, though for several years, is not 
sutheient to sliew that it has eease<i, liutuja v. 
Abdul, I. Jj. B. 4 (!al. 811 : s. e. 8 ('. Ij. K. 
119: I. L. B. 7 Bom. 10. 

Bk.nt I^MONK^ OR KINO. —.\ Ttiiijut who paid 
rent in ^iid, hut who had held or eultivat'^d 
the land for a }>eriod of twelv<* years had a right 
of oecuf)aney in the land so held or cultivatcMl 
hv him HO long as he paid the rent (though in 
hind) for the same, Jutto v. Boamnitce, 1,5 \V. 
B. -179; Iluriluir v. Bircssar, 0 W. B. (.Vet 
17. 


B.\I)Iia Bam.\.\ ]Nh KEiMiii:, B.Tj. 

(To be continued.) 


llctiteiD0. 

IjAXI) TKNnn,s ix thk M vduas IMiksidkxca . 
Bil S. St4nd<iraj!i Jycrujar, B./l., B.L., \'alal. 
High Court, Madron. The. Modern Brinting 
n'or/i'v. Mount Itojd, Mgdros. IUU\. 

The work is umeh above tlie gt'iieral level <•(' 
legal eompiliitions, for it does not emitent itself 
with eoinnienting on and eompiling ease nole;- 
U|)on the j)rovisions of the Loejil .Statutes. It is 
u.'i attempt—jind a scholarly one—to understand 
and explain the bases of land-holding iji the 
I’resideney—the materials therefor I aving been 
derived as iniieh from decisions of Law Courts 
and otlieial doeumeiits as from the statutes. 
The statutes themselves are set out at the end, 
to give eouij)letenesH to the work. Some i<lea 
may he formed of th(' natme and sef)j)e of the 
treatise from the chapter headings, some of 
which are “ Origin and Existence of I’rivite 
Broix^rty,'' “ Troperty, Ownership and l’os.ses- 
sion,” “ 'Fhe Mirasi Tenure,” “ Benc'fieial 
Tenures,” ‘‘ Servi<-e Tenures,” ” Malabar 
Land Tentjres.” It is mo.st refreshing to 
observe that the first two chapters above-men¬ 
tioned an* written almost entifolv u|K>n the 
basis of Indian materials. Tn dealing with the 
details of leniin's in his I’resideney, how'ever, 
th(? a\ilbor does not refu.se light from other 
parts oi India and Calcutta decision.s arc quite 
frequently r»>ferred to. .\ glo.ssary of terms is 
another indispensable aid to the elucidation of 
the subject, which the author has considerately 
appended to the work. Wc regar'd thife work as 
a valuable contribution to the comparative 
study of land tenures iu India. 


'I'hk Law oi^ Tuaxsfkh in Britjsh 1m>i, 
By H. S. Gout, M.A., D.C.L., LL.D. 1 
three volumes, VoJ. 111. Fourth Kdititn 
Caleuita : Thacker Spink »(; Co. 1910. Frh 
Bn. 10. 


This, the concluding vtduiue, of tJic Eourt 
Edition of Mr. Gour's Comuicntarios on tl 
I’ransler of l’ro|H*rty Act, deals with secs. 105 t 
187 of the Act. There is besides a supplcmcn 
ar\ chapter dealing witli conveyancing to whic 
are ap[)ended several conveyancing ])reced(mt; 
.\t (ho end of the volume will be (omul collee 
ed the fjaw Commissioners’ Beport of 1879 r( 
eomniendirig the enactment of the statute, lii 
Selwt Coininitti'e's Bcpoits, and tlie |)roc('ei 
ings in Coiim-il with reference to the Act < 
I88'2 and all amending (mactments of hit. 
dates. The notes have, been revised an 
brongld up-to-date, an addenda of cases decidi 
wlum the present edition was in the. jn-e.- 
bringing the citations fur the entire b K)k dow 
to January 1910. Gf tlie ^lality of the eon 
mentaries, little ru'ed be wid in noticing 
fourth edition, for all we said in regard to thei 
in our no(i<‘e,s of previous editions and previoa 
volumes of the jirescnit eilition bold good o 
the volume under noti^. 

- 




Thk JjAw ok BAiirmoN as admini&tere 1 ii 
India. By S’. ('. Mittcr. B..\., Burrinter-nt 
Low. Buttcru'orLh J' Co. (India). Ld. 0 
Hostings Street, Colcutln. I91(t. 


This a bandy bro<diinv of nearly two hundic 
pages, w(>ll-arranged and provided with a fnl 
subject-iiulcx, dindijig witli the Law of I’arti 
tion imder the following main headings.—(I 
Properties liable to partition and properties no 
liable ; (2) I’artition under the several schools n 
Hindu Ijaw; (8) Bight to partition; (4) M»»d 
of effecting partition; (.5) I’artition by Civi 
('ourt; (0) I’artition by Bevenue (lourt: 17 
Maiiomedan Law (dencral); (8) Mahomcdai 
Law (Details of shares, etc.). The treatmen 
is naturally in .some respects fuller than tbn 
obtainable in general treatises on ‘Hindu 
.Mahoniedan FjOW. It does not, on the oth'” 
band, jirofess to be an exhaiidivo treatise on th» 
subject us Babu flam C'barau Mitter’s Tagov' 
Law Lecturers on Joint Family and Bartitiu' 
are. Within its small oouq^rass, it will be useful 
as a practitioner’s hand-book and will, we afi' 
sure, be freely used as such. 


128 
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[PEZVT OOUNOIL.] 

[Appeal from Madras.] 

Sura Ana 


The Lord Oiianoellor. 
Viscount Haldane. 

Sir John Edge. 

Mr. Ameer Ali. 

Sir Lawrence Jenkins. 
1910, 

21, February. 


Arunaohellam 
Oqbttt aud ors., 
Appellants, 

V. 

S. H. M. Rama- 
swami Chetty, 


Respondent. 

Will—Oenuinenm, proof of—Clear and trutt- 
vorthy ovidenee of atietiing witneu if to be i ejected 
because appearance of document suspicious—Court 
if in such a case may speeulu te as to what would 
hate been a proper Will ;or the testator. 


Proof of the genuineness of a Will 
depended mainly upon the testimony of a 
doctor tcho attested on the last page of the 
Will, the signature of the deceased and who 
deposed thifl^at the time the Will was exe¬ 
cuted, the deceased was perfectly capable of 
understanding a business transitc!ion. The 
Will on examination shotced that the 
writing on thc^^M page was inconveniently 
crowded abo^i)^ signature of the testator, 
and, on the last%agc but one, the writing 
at the foot was so placed as to lend colour 
to the suggestion that the page had been 
filled up after the signature had been 
attached. Upon this the Trial Judge built 
the theory that the Will had been written 
in blank pages over signatures of the 
testator preciously obtained. 

Held —That the doctor's evidence, if 
believed, (and which the Judicial Com¬ 
mittee did believe) completely destroyed 
this theory, and that the High Court was 
right in pronouncing in favour of the 
genuineness of the Will. 

That it would be most unsafe and most 
Undesirable, in circumstances such as 
these, to try to spell out from the peculiar 
form in which a document written in the 
vernacular appears, a hypothetical answer 
to the clear, distinct and trustworthy 
evidence of the doctor who witnessed the 
Will, 


Where a W^Ul has once Been made and 
is apparently in perfect form, and the 
evidence of the attesting witness is to be 
trusted, few things can be more dangerous 
than to attempt to recreate the hind of Will 
that the man ought, in the opinion id the 
Court, to have made. Once the^^ns 
mind is free and clear and is capable of 
disposing of his property, the way in which 
it is to be disposed of rests with him, and 
it is not for any Court to try and discover 
whether a Will could not have been made 
more consonant either with reason or with 
justice. 

This was an appt^al from a judgment of 
the Madras High Court, dated 12th Sep¬ 
tember 1011, which reversed a judgment 
of the District Judge of Madura. 

The sole question for decision was 
whotlier the Will propounded was pi-oved 
or not. Of the attesting witnesses to the 
Will, eight persons, including a doctor, and 
two vakils, were examined before the Dis¬ 
trict Judge in support of the Will, but the 
].)istrict Judge held that the Will was not 
genuine. Mr. Justice Abdul Rahim, in 
whose judgment Sankaran Kair, J., con¬ 
curred, came to the opjiosite conclusion. 
The learned Judges held that there was a 
large body of respectable and trustwoi’thy 
evidence in support of the Will and that 
there ^^■cre no suflFicient reasons for dis¬ 
crediting that evidence. 

Messrs. L. DeGruyther, K. C., and 
Bhugwandin Dube appeared in support of 
the appeal. 

Sir Robert Finlay, K- and Mr. Ken¬ 
worthy Brown for the Respondent were not 

heard. 

Their Lordships’ JuDOMEiNT was deli¬ 
vered by 

Thr Lord Chancellob. —Two ques¬ 
tions are raised in this af^posl: the 
one is whether the appeal is competent 
to the Appellants,tim whether 

85 • . 
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Sl'.na Ana- .Ahunaciiullam (’hetty v. S. 

n Will, wliwh was executed on llie lOtb 
November, .190t, by one Sobramanian 
t’hetty, .is or is not a good and valid 
testanientnrv document. 

regard to the first point, thoir 
Ijorn^iips desire to eN])iess no opinion. 
Tn the view that they take of this case 
its decinion is not nuilerial, and their 
opinion must not be taken to involve an 
assumption that the Apt)ellants have a 
sufficient interest to enable them to naain- 
tain the appeal. 

With regard to tV\e otA\er qvrohtion, \i vs 
clear that the judgment of the Judge <d 
the Distriet Court, whieh was in the Ap¬ 
pellants' favour, can only bt; sup|>ortp.d if 
live evidence of a dex-tor, Dv. Van Allen, 
be disqualified, because either it is nn- 
triistwortby <iwing to faultv reeolleetion, 
or, if accepted, doe.s not go far enough to 
establish the validity of the Will. If. 
therefore, their Ltn-dships considered tlie 
dtxtor’s evi<lence aeeurate and adecpiate, it 
Avouhl l>e una\ailing for counsel to ask 
the Board to examine' the dc'taiied story of 
the other \v itnes.se.s w})o Avere ealled before 
the District Court, 

Their fjovtlships have giAen careful and 
close attention to the evidence of Dr. Van 
Allen, and are clearly of opinion that, 
reliance can safely be placed on it in all 
material respeets, and that it does fully 
and sufficiently e.stablish the validity ot 
the Will that is in dispute. 

From this evidence it up|>ears that the 
deeeascal was openited on by Dr. \ari 
.Mien on the 1)1 h November, 1904, in the 
American llo.spital at ^ladura. He Avas 
operated nn for a carbuncle, but he aaus, 
and he had h>r some time past to live 
doctor's knowledge been, suffering from 
diabetes. < )ii the day following the opera¬ 
tion the doctor observed from certain 
symptoms that there Avas a prospect of 
the patient sinking under the shock. He 


11. AI. Hamaswami Chetty. 

accordingly, at noon on the 10th Novem¬ 
ber, told him or his friends that he had 
better see to his affairs, and accordingly 
Aakils were called in, w'ho prepared the 
document which is in dispute. The doc¬ 
tor .says that he saw the Will signed by 
the testator, lie says that he Avas Avith 
him for half an hour, during Avhich he 
signed and he (the doctor) attested. The 
doctor also saAv a man taking notes, 
apparently at the dictation of the testa- 
ten-, thouffh lie di<l not hear what passed 
belAveon them, and at 9 or 10 in the even¬ 
ing. after the siguiiiure of the document, 
ih(' deceased left the hospital in a state 
of great weakness, and within a feAv hours 
died. 

Now the doctor's evidenced, quite clear 
that, in his o[)inion, the deceased was per¬ 
fectly capable of understanding a bu-sincss 
transaction, and understood \vhat he was 
doing at llie lime Avheii^e executed the 
With He gives .sever^'^-easons, the 
chief of which, jepoat#“*froin time to 
lime, is that he could tell by the apj.K'ar- 
ance of the face and eyes of the patient; 
(his ujijieurs to haA*e been regarded as un- 
siitisfactory by the District Judge, who 
thought that it was not a. ineaiis by Avhich 
the doctor could ascertain the sti’ength and 
intelligence that was left to the dying 
man. 

Their fmrdships are. quite unable to 
accept the view of ihe learned Judge in tbi.^ 
matter. There are luany signs by which 
a doctor can dcitermine Avhether a man’s 
mind is sound or no, and certainly not the 
least important is the character and ap¬ 
pearance of the man’s eyes and expres¬ 
sion. 

But the matter does not rest there, be¬ 
cause the dcK'tor says himself that he Avas 
talking to the patient throughout the day 
trying to cheer him up, though whether he 
spoke to him at the moment when his 
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was executed or iinniodiately after¬ 
wards is not made plain. 

Their Lbrdships thinh that the real fact 
that explains the. judgment of the District 
•Judge is this : When the Will is examinc'd 
it appears that the Iasi page has the writ¬ 
ing inconveniently cvowd('d above the. 
signature of the testator, and the last page 
but one has also at the foot of the ps'ge 
writing .so placed as to lend colour to th^^ 
suggestion that the page had been filh'd up 
;ift(‘r*tho signalin<* Jiad been atlache«l. 
It goes no further than that; but iifwn 
that it app('ars that tlu' [earned .Tudge has 
built up a theory of a dishonest conspiracy 
with regard to the prc'paration of this 
Will, whicli their Lordships are clear 
Dr. Van Alll^i' s evidence completely des¬ 
troys. If the view wc-re right that this 
Will had been written on l)lank ))ages over 
signatures of tin; testator previously oh- 
taiiicd, it wouj^^avc been quite. iuq) 08 - 
sible for Dr. ^tf(jjL\llen to liave said, as he 
did again aiuT‘*^ain, that he .saw the 
deceased execute the Will, and it would 
hav<! been equally imiiossible for Dr. Van 
Allen to have attested on the last page of 
the Will the signature of the deceased 
without noticing that there was no writ¬ 
ing whatever ov<>r it. Bemomhering his 
resi)onaibilities, as ho clearly did, as an 
atte.sting witness, he would have, been 
quite unable, if the paper was blank, to 
have come and said, in the plain words 
wliich he used, that he saw the signature 
of the deceased attached to this docu- 
inent. 

These are the reasons that convince their 
Lordships that, whatever may bo the true 
cause of the inconvenient way in which 
some of this writing appears, the explana¬ 
tion is not and cannot be the one that the 
learned Jndge has assigned;, it, would in¬ 
deed be most unsafe and -most undesirable 
bi'circumstances such as these to try to 
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siHjll ojit from the peculiar form in which 
a document wrjtt('n in the vernacular ap-: 
l)ears a hypothetical answer to the clear, 
distinct, and trustworthy, evidence of the 
duel or who witnessed the Will. 

Their I <ni-d, dn| IS only de.sirc to add, in 
conclusion, this : When a Will has once 
been iiiasle and is aiiparenlly in perfect 
form, and the evidence, of the. attesting 
^\ it ness is to be. Irustetl, few things e,an be 
7nore dangerous tJjan to attempt to 
r(*crt*alc (be kind of \A’ill tliat tlic man 
oughl. in file ojunion of the Court, to hnvo 
made, t)m*<' the man’s mind is free and 
cViar and is <‘apable of disposing of liis 
propej'tv, the way in which it is to be dis- 
|H)sed of rests with him, and it is not for 
any Court to fry and discover whether a 
\\’ill could not have becMi made more con¬ 
sonant either with reason or with justice. 

Their Lordships sec no reason whatever 
to doubt that the view that has been 
taken by the High Court of .Judicature at 
Afadras is coiTcct, and they will humbly 
a<lvise His Majesty that this appeal be 
dismissed with costs. 

Solicitors : Mcfifirti. T. L. Wilson d Co. 
for the .\ppellants. 

Solicitor : Mr. Dourjhis Grant lor the 
Bospondent. 

B. D. .1 ppcal (Usuiis.vcct irilU i’o.<its. 

[OIVIL APPELLATE JUEI8DIOIION J 

Appeal from Appellate Decrbe 
No. .*1486 OF 1912. 

MoOkERJEE, J.*' fllRlJA KaNTA GHAKRA- 
J. barty and ora., Defen- 

dants, Appellants, 

Heard, 1 and v, 

2, June. Momu ChAndra 

Judgment, Acharjta, Platn^, 

2, June, j . Reapondent. 

' Mortfp/ge Ijf 9Ut of ikro$i>rotktt$f •/ 

fO^’nl Hindu »J imt 


V 



THE CAIiCUTTA WEBKTiY NOTES. 


^VoL. XX. 


676 

Gibija Kanta Chakrabaety c. Mohim Chandra Acharjya. 


Suit against othtr sxseutant and the non-exeeuting 
brother only as representing the deceased executant 
—Ex parte decree and sale in execution and pur¬ 
chase bg mortgagee—Non-executing brothers ori- 
ginal share if passed by the sale—Decree for joint 
posseujpn if can be made—Transfer of Property 
Act of 1882), see. H 

Delivery of .symbolical possession is 
operative against the judgment-debtor who 
from that date becomes a trespasser, ami 
the remedy of the decree-holder who has 
failed to get actual possession is by suit. 

Where A and B, two out of three, 
brothers, A, B and C, members of a joint 
mitakshara family, executed a mortgage 
of their whole property, and the mortgagee 
on the death of A sued to enforce the mort¬ 
gage against B as mortgagor and also as 
the legal represent alive of A and against 
C, describing him only as /l’,s legal repre¬ 
sentative : 

Held —That the decree and the sale could 
not affect G's original onc-third share tn 
the mortgaged property, since the question 
of the validity of the mortgage as again-'tl 
C who was not a party thereto could not 
be raised and decided in the mortgage .wit. 

That in a .suit by the purchaser iorccurrr 
the property, C was not barred from ral'i- 
ing the question by the doctrine of 
eonslructive res judicata. 

Tlvat the Plaintiff as purchaser of an un¬ 
divided two-thirds share in huts used as 
residence by a joint Hindu family could 
not be given a decree for joint possession, 
regard being had to sec. 44 hf the Transfer 
of Properly Act. 

That the proper course to follow is cither 
if) direct delivery of possession by partition 
in execution proceedings or to leave the 
purchaser to his remedy by a separate suit 
for partition. 

This was au appeal preferred or 22nd 
November 1912, against the decree cf 

A 


Babu Beeraja Charan Mitra, Subordinate 
Judge of Zillab Faridpur, dated 12th July 
1912, modifying the decree of Babu Pro- 
fulla Chandra Guha, Munsif of Chikandi, 
dated 30ih March 1911. 

The facts of the case will aj^pear from 
the judgment. 

Babu Prokash Chandra Majumdar for 
the Appellants. 

Babus Mukund Nath Roy and Satish 
Ch. Bhaltacharjec for the Eespondent. 

if' 

The Judgment of the Court was as 
follows:— 

Thi.s is an apepal by the Defendants in 
a suit for possession of land and huts on 
declaration of title by purchase at a sale in 
execution of a mortgage liecree. The 
facts essential for the decision of the ques¬ 
tions of law raised before us may be briefly 
stated. Three brothers A, B and C w’ere 
owners of the disputed ]l|N^rt.y, and their 
interest may be regard^ the unit for 
our present purpose. On fhe 18th Decem¬ 
ber 1887, A and B executed a mortgage 
iu favour of the Plaintiff; they dealt with 
the entire property and apparently ignored 
the interest of their brother C. A died in 
1892 and left his two brothers B and C 
as his representatives. On the 13th Nov¬ 
ember 1895, the mortgagee sued B and C 
to enforce his security. B was made a 
party in his character as one of the ori¬ 
ginal mortgagors, and also as one of the 
representatives of A; C was described only 
as the representative of his deceased 
brother A. There was no allegation in 
the plaint that the mortgage, though exe¬ 
cuted by A and B, was operative against 
0, either because the debt had been in¬ 
curred for family purposes or because A 
and B had implied authority to bind their 
brother C. Neither B nor C entered ap¬ 
pearance and an ex parte decree was made 
on the 19th December 1896. The decree 


/ 
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was executed in due course, the property 
was brought to sale and passed into the 
hands of the PlaintiflF. The Plaintiff as 
execution purchaser obtained symbolical 
delivery of the prop^i-ty, but not actual 
possession. He accordingly instituted the 
present suit on the 6th August 1907 to 
eject the Defendants who arc the re))resen- 
tatives of B and C, as C had died in 3898 
and B in 1901. The Court of first in¬ 
stance decreed the suit in part. Upon ap¬ 
peal., the Subordinate Tiidgo has decreed 
the claim in full. On the present apjx'-al, 
four points have been urged on behalf of 
the Defendants,, firnt, that the suit was 
barred under sec. 47, O. P. 0., and that 
the remedy of the Plaintiff was by way of 
an applica^^’jn to the execution Court to 
be placed in actual posse.ssion of the pur¬ 
chased pro])ert.y; secondly, that the De¬ 
fendants are at liberty to impeach the ex 
parle decree as fraudulontl,y obtained and 
conseqncntly,V^R>erativo ; thirdly, that the 
Defendants a\--^ot bound by the doctrine 
of res judicata and are entitled to estab¬ 
lish that the Plaintiff has acquired title, if 
at all, to only two-thirds share of the pro¬ 
perty, that is, only to the interest of the 
tw'o mortgagors A and B, and fourthly, 
that there should be no decree for joint 
[>os3eBsion of the huts, which are used for • 
residential purposes by the family of the 
mortgagors and of their deceased brother. 

As regards the first ground, there is 
plainly no substance in it. The Plaintiff 
obtained symbolical delivery after the sale 
had been confirmed. The delivery was 
operative against the judgment-debtors, 
who from the date thereof became tres¬ 
passers. The Plaintiff can consequently 
sue to recover actual possession from them. 
This view is in accord with the decision 
in Sasi Bhusan v. Radha Nath Bose <1) 

( 1 ) 19 Qi W. N. 896 ■. 0 so 0 . L, J. 488 
(WMl, 


where this Court dissented from the con¬ 
trary opinion expressed by the Bombay 
High Court in Sadashiv v. Narayan (2) 
and by the Madras High Court in Kaltayat 
v. Rarrbfin (3). We are accordingly of 
opiiiion that the suit as framed ismain- 
tainable. 

As regards the second ground, it need 
not be disputed, that as w'as ruled bv this 
Court, in Rajib Panda v. Lekhan Sendh 
(4) and Nistarini v. Nandalal (5), the De¬ 
fendants arc competent to impeach the 
ex parte decree on the ground of fraud by 
way of defence to the claim of the Plaintiff. 
But the answer to the contention of the Ap¬ 
pellant is that no issue was raised on this 
point and they cannot be permitted to 
attack the decree as fraudulent, when the 
question is not covered by any of the issues 
and the evidence has not been directed to 
the elucidation of this matter. 

As regards the third ground, we are of 
opinion, that the Appellants have a legi¬ 
timate grievance. They contend that C 
was made a party to the mortgage suit as 
a representative of his deceased brother A 
and that consequently the question whe¬ 
ther the mortgage was operative again.st 
him in his personal capacity was not and 
could not have been raised in that litiga¬ 
tion. There is no answ’er to this argu¬ 
ment. It is, besides, clear from the deoi- 
sions in Joggeswar Dutt v. Bhuban Mohan 
Mitter (6) and Bhaju Chowdhury v. Chuni- 
lal Marwari (7) that the question of the 
validity of the mortgage as against C, who 

I 

(2) I. L. W. 86 Bom. «2 (l»H). 

(8| I, L. R. 26 Mad. 7i0 (1902). 

(4) I. L. B. 27 Cal. ll: B. o. 8 0. W, ». 
680 ( 1699 ). 

(6) I. L. R. 26 Cal. 691 j B. 0.8 C. W. N. 670 
(1699); I. L. R. 80 ObU 069 t B. c, 7 
0. W. N. 868(1902). 

(6) I. L. B. 88 CbI. 426 (1908) 

|7) 11 C. W. K. 984: I, 0, 6 0. U 3. 98 

(1906). 
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was not a party thereto, could not have 
been |)roj)erly raised and determined in a 
suit to enforce the security. The posi¬ 
tion was not altered by the circumstance 
that (me of the mortfjagoi’s was dead at 
the cronmencjiment of the suit and one of 
his representatives was a person interest¬ 
ed in his own right in the hy|X)thecated 
jiroperty, adversely to the mortgage. AVc 
hold accordingly that the question now in 
controversy, namely, was C bound by the 
mortgage, was not only not raised but 
could not hav<‘ been raised in the mortgage 
suit as framed. The decrision of this jnatter 
is thus not barred by the d(K'trine of con¬ 
structive ren judinifa. On the merits, it 
is plain that no eircnmstamvs have been 
established which would justify the con¬ 
clusion that the mortgage, though oxe- 
euted by A and B, also bound the interest 
of C, The inference f(dio,us that the 
Plaintiff has acquired the interest of A and 
B alone and not that <jf ('. t'onseciuently. 
the Plaintiff is entitled to a declaration of 
title to the extent of a two-thirds shar(! 
exclusive of the share of ('. 

As regards the fourth ground, we are of 
opinion that the Plaintiff, a stranger to the 
family, should not be plac(‘d in actual joint 
possession of the huts, in which the Dr'- 
fendants reside, whatever the strict rights 
of the T^laintiff may be, as purchaser of 
a two-thirds share of the disputed property. 
Sec. 44 of the Transfer of Pro]>erty Act 
provides that Avhere the transferee of a 
share of a dwelling-house belonging to an 
undivided family is not a njfimber of the 
fanuly, nothing in the section shall ho 
detuned to entitle him’ to joint possession 
or other common or part enjoyment of the 
house. The propei- course to follow is either 
to direct deli\ cry of ])OH.session by parti¬ 
tion in execution proceeding „or tio leave, 
the purchaser to his remedy by a separate 
suit for partition. [Kesahmih y. Hut 
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(Inbind (8), Hamtonoo v. Gobind (9), 
Bijoij Kcsal Bay v. Shamn Sundari (10), 
ICshnn Chuvder v. Nund Coomar (11), 
Fat fell Bahadur v. Janki Bibi (12) and 
Bajani Kauth v. Bam Nath (IS)]. This 
applies with much greater force to cast's 
under the jMitakshara Ijaw. [Kaleepudo 
v. Fhoitau Pandah Cl4) and Kallapa v. 
V(‘iilate<th fl5)J. If the contrary view 
w<!!•(• maintained, results would follow' 
which are best dci.scrihod in the weighty 
words of \\'e.stropp, C. .T., in Balofi v. 
(iaiic-di fIG). “ it is a far .safer practice, 
:in(l le.:«.s likely to lead to serious breache.s 
of tlm pt'ace, to leave a T)urchascr to a 
suit for |)nrtition tlian to place him by 
lorce ill joint ]iossession with uicmhers of 
a Hindu family who may be^ot only of 
a different caste from his own hut also 
different in race and religion.” We are 
of opinion that, in the circumstances of 
this case, the T'laintiff .sht|||^not be placed 
in actual joint posscs.siony^vU the huts, 
bill slioiild he left to his iWfiedy by a suit 
for partition. 

1’he n'siilt i.s tliat tliis a])iH'al is allowed 
and (he decree, of the Subordinate Judge, 
(li.scliarged. The Plainliff will have a 
dccret* declaring his title to the extent of 
I wo-tliiris share of the disputed land and 
lull, wliich belongetLto A and B, the ori¬ 
ginal mortgagors, exclusive of the onc- 
tliird share of their brother C W'ho did 
Mol join in the mortage transaction. The 
decree will also doefero that the Plaintiff 
is entitled to in.stitute a suit for partition 

(8) [1863] Beng. S. D. A. 768. 

(9; [1867] Beag S D A. 1686. 

(10) B. L R. Sup. Vol. 172; 2 W. B Mil 80 
(18651. 

(11) 8 W. B. 280 (1867). 

(12) 4 B. L. R. App 66 ; 18 W. R. 74 (1870). 

(18) I. L. R. 10 0*1. 244 (1888). 

, (14| 22 W. R. 214 (1874). 

(16) I. L. R. 2R^in. 676 (16^8). ^ 

(16) I. L. R. 6 Bon. 499, 604 (IMl). 
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of the property covered by the decree. 
Each party will pay his own costs through¬ 
out the litigation. 

N. G. Appeal allowed. 

[CIVIL APPELLATE JT7BI8DICT1ON0 

Appeal from Okdek 
No. 37 OF 1915. 

WITH 

Rclb No. 365 of 1915. 

D. Ghatterjek, J. 

Beachcuoft, J. 

1916, 

Heard, 7 and 

10, January. 

Judgment, 

16, January. 

Civil Proevdur* Cod* (Act V of 1008), tec. J^t, 
tub-tec. (8), Or. SI, r. l(i-~Aitignee’t application 
for execution oppoted bp attaching creditor oj 
decree—Matter if appealable. 

S, a pureha^^ of a deeree, hav'nitj ap¬ 
plied for eet-^^jkni after .'iuh.stitutiun of 
his name, an a deercr-holder, M a creditor 
of the judtjment-dehtor who had attached 
the decree opposed the application alletjuuj 
that S's purehase wa.'i f rand ale nt ^ and 
bcnanii. The first Court upheld the objec¬ 
tion, but the Appellate Court found S's 
purchase to be (food and ralid. 

Held— That the order came within the 
purview of sub-see. (31 to see. 47 of the 
Civil Procedure Code even thoutjh {M',s 
objection apart) the matter eaine under 
Or. 21, r. Id 9 / the Code. 

Provision of see, 47, sub-see. (3) distin¬ 
guished from the corresponding provision of 
sec. 244 of the old Code. 

Kam Chundkk V. Mi ssammat H.vt»iib.v.n 
(\) not f<dlouied. 

This was an upfX'al piefcirred on the 
2nd February 1915 against an order of 
Babu Annada Kumar Sen, Subordinate 

(1) 11 0. W. N. iit (U06J. 


MouiNi Moiiax 
JMajumdau, Oppo¬ 
site Party, Appel¬ 
lant, 


SURKNDRA Ou. DF.y, 
Petitioner, Res¬ 
pondent. 


Judge of Myniensingh, dated the 29th 
flctohor 1914, reversing an order of Babu 
M. M. Banerjee, ifunsif of Nctrokona, 
dated tlie 2 nd June 1014. 

The fads of the case will ai){>cflQ|||froui 
the judgment. 

Babu Kali Kinhar Chuekerhutty for the 
Aji[jellaut. 

Babu Birendra Kumar Deij for the 
Kestwndent. 

The Ji’Dii-MUNT OF THE Coi'RT was as 
follows :— 

D. (,'j-iATTEitJKK, ,1. — One Ram Kanai 
obtained a decree for money against 
the jiidguieiit-debtor. The Respondent, 
Surendra, pureluisetl this decree and ap- 
j»!ied to have bis name substituted as a 
ileeree-holder and to execute the decree. 
I’he Ap|)ellant Hobini having a decree 
agaijist Ram Kunai attached the said decree, 
of Ram Kanai and as an attaching creditor 
opposetl the application of the Res|K)ndent 
on the allegation that the" hobala was 
fraudulent ami benami. The tirst Court 
allowed the objection. On apj)eal. the 
District .Indgc has laid tlie kobala to be 
good and valid and allo\\ed the objection 
of the Respondent. The attaching cre¬ 
ditor appeals on the ground that no ap- 
j)oal lay to the District .Imlgc. This 
would ik'peiid u|)on \\ hethcr the case conics 
within the purview of .sec. 17, cJ. 3 of 
the Code of Civil Procedure, d’he ques¬ 
tion is whether the applicant Siirendra 
was a representative of the decree-holder 
and wn.s as shch entitled to execute the 
dt'cree. This <|uestiou would apparently 
come \sithin sec. 47, el. 3, and if it does 
so come within that clause the apjieal lay 
to the Di.«trict Judge. It is contended, 
liowe\er, on the authority of the case of 
Bam Chuuder v, Mussammat Hamiran 
(1), that ill order that the case naajr be 
(1) 11 0. W. N. 483 
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brought within the purview of sec. 47, cl. 
3, tlie dispute in question must be one in 
which the judgment-debtor was interested. 
In this case it appeal's that the judgmeiit- 
debtlS^did not appear to oppose the appli¬ 
cation of either of the parties. The case 
referred to w'as decided upon, the old sec. 
244, C. P. C. In that section there was no 
numbering of the several sub-sections and 
the clause as to representation was depend¬ 
ent upon the j^revious part of the section 
which refers to the dispute between the 
parties to the suit. In the luesent Code 
sec. 47 has been divided into three sub¬ 
sections and the sub-sections are numbered 
seftaraiely. The object of that numbering 
seems to have been to make the several 
sub-sections independent of each other. 
In any case the three sub-sections can be 
read each by itself and if this is done then 
cl. 3 provides for the decision of a question 
like that which was the subject-matter of 
the present dispute. 

It is further contended that the appli¬ 
cation uas made apparently under Or. 21, 
r. 16 and if that was so there was no pro¬ 
vision for any ajipeal to lie against the 
order that ha.s been passed. Under the 
proviso to that rule, notice is to be served 
upon the transferor and the judgment- 
debtor and if the transferor, that is, the 
original decree-holder, and the judgment- 
debtor have notice, then the case be¬ 
comes one in which all the parties are re¬ 
presented : If all the parties are repre¬ 
sented, the case mayj very well, be treated 
as one in which the question arising for 
decision und(?r sec. 47 may be decided and 
taking it for granted that r. 16 was entirely 
applicable still there was nothing to pre¬ 
vent Boc. 47 from being applied for the 
decision of the question as to who is the 
represental'Vc of the particular party to 
the proceeding. K. 16 of Or. 21, provides 
that ja decree shall not be executed until 
f. 


the Court has beard their objections (if 
any) to its execution, that is, the objection 
of the transferor and the judgment-debtor. 
Here a third person also comes in, whose 
('bjection may not be within the purview of 
Or. 21, r. 16. Here the third person is 
Mobini w'ho is the attaching creditor of 
Kam Kanai. That question, however, can 
\ery well be determuiod under sub-scc. 3 
of .sec. 47. Wo think, therefore that, on 
ll'.e whole, the decision is one W'hich comes 
within sub-sec. 3 of sec. 47 and is, there¬ 
fore, appealable. As expressly stated in 
the section tins decision is for the purpose 
of execution only. 

In this view of the case we dismiss the 
ap[)cal with costs, hearing^ee tw’o gold 
mohurs. 

Brachcroft, J.—I agree. 

N. G. The rule is discharged. 
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(CIVIL APPELLATE 

Appeals from AfpelI 
Nos. 2993, 3003 to 3005 or 1913. 

Manindra Chandra 


N. R. Chatteiuea, J 
Nbwbould, j. 

1915, 

Heard, 7 and 

8, December. 
J udgtneut, 


10, December. 


NA^’DI, Plaintiff, 
Appellant, 

V. 

Srimati Duroa 
SUNDAR l DaSSYA, 
Defendant, Res- 
^ pondent. 

Evidmiee Act (/ ^ 187£), tee. 9S, prop. 
Regittere I kihv\ihyat~-Aeeeptanee bg landlord for 
a lahg time of reduced rent, Ijf preeluAet tuit at 
kabuliyat ra/«—A of enlenet of eon- 

duet to prove agreement to taie rent a( reduced rate 
or to prove that k ibuliyat criginallg not intended 
to be acted upon. 


The mere fact that the landlord accept¬ 
ed rent at a reduced rate from that stipu¬ 
lated for in the kabuliyat for some time 
does not bind the lessor to accept rent at 
that rate in future, as the reduced rent 
might have been accepted as a matter of 
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indulgence which might be put an end to 
at any time. 

Duega Phosad Singh Eajrndra 
Narain Bagchi (1) referred to. 

Under sec. 97, pro. 4 of the Evidence Act 
any variation of rent reserved by a regis¬ 
tered lease must be made,by a registered 
instrument and oral evidence is inadmis¬ 
sible to prove such variation, and an agree¬ 
ment is none the less oral because it is in¬ 
ferred from the conduct of the parties. 

Evidence that since the e.reention of the 
kabuliyat the tenant paid rent at a lower 
rate than that stated in the kalniliyat is ad¬ 
missible to show that the intention of the 
parties was that the kabuliyat from the 
very first 4i'as not intended to be acted upon 
or that there kid been a waiver of the strict 
terms of the lease. 

Bknimadhub Gorain r. Lalmoti Dasi 
(.1) followed. 

This vA’as aTi^ 4 iii^r*al from a decision of 
iSr. YuKiif, B.sq!s^istrict of Kaug- 

pur, dated the ‘28th June 1913, reversing 
a. d('cision' of Balm Nani Gopal Mukher- 
jee, ^Funsif, Jst Court at Kurigrain, dated 
the 5th July 1912. 

Tliig facts of the case will appear from 
the judgment. 

Sir Rash Behary Ghosh and Babus 
llemendra Nath Sen and Sarat Kumar 
Mitter for the Appellant. 

Dabu D. N. Bagchi for the Eespondent. 

The Judgment of the Court was as 
follows:— 

Three questions are involved in these 
four appeals. The first is whether the De- 
fendant-Eespondent is bound to pay the 
full rent reserved in the kabuliyat execut¬ 
ed by her predecessor-in-title in favour of 

(1) I li. R 87 Cal. 298: on P. 0.1 L. R. 41 
Cal 403 : «. o. 18 C. AV. N. 68 1913) 

(4) 6 U. W. N. 249 (1898). 


the zemindar now represented by the Plain¬ 
tiff-Appellant; secondly, whether the De¬ 
fendant is bound to pay rent by 11 instal¬ 
ments as stipulated in the kabuliyat; and 
thirdly, whether apart from nay stipule, 
tion in the kabuliyat the Defeudant’s^ni 
is liable to enhancement up to the limit of 
the customary rate if she is found to be a 
tenure-holder. 

The kabuliyats in 2 nd appeals Nos. 299.3 
and 309.') were for the lerm of one year each 
and wore unregistered, and the kabuliyats 
in Nos. 3003 and 3001 were for five years 
each and were registered, the first two 
were executed in the year 1276 B. S. an<l 
the last two in the year 1280 B. S. 

It appears that before the kabuliyats of 
127.5 were executed the zemindar applied 
to the Collector for ineasureinerit of the 
lands of the tenants under sec. 9 of the 
Bengal Act VI of 1862. The lands were 
measured and certain rents were assessed 
upon the lauds found on such measure¬ 
ment. The zemindar then brought suits 
for lahuliyats at the rents so asses 8 <‘d 
against some of the tenants—some of the 
suits were, decreed c.v. parte, and at least 
one suit appears to have been decreed afh'r 
contest. The Court of first instance finds 
that the other tenants finding if useless to 
fight with the zemindar executed kabii- 
liyats in her favour and the kabuliyats in 
the present cases were executed under 
those circumstances. It was stated in the 
kabuliyats that the lands had been measur¬ 
ed and rent assessed according to the 
uniform rate prevalent from time imme¬ 
morial in the purgannah and the taluk. 
The kabuliyats were only for short terms 
and it was agreed that a large portion of 
the rent so assessed was to be kept in 
suspense (Imjat^ and the balance payable 
as the rent for the term. It was stipulated 
however that no objection was to be taken 
to payment of the full rent after the expiry 

86 



682 


THE CALCUTTA WEEKLY NOTES. 


fVoL. KX. 


Manindba Chandba Nandi v. Sbimati Dltbua Sundari Dassia. 


of tho tenn, wlion the amount of ha jo I- 
would be added to the jama. 

The zemindar after the ex))iry of the 
terms of the iMbuliyats did not realise the 
full rent but continued to .receive rent at 
tl^jps'ediiced rate all along. 

The IMaintiff based his claim for I’ont 
at tlu' full rale on the ground that it was 
stipulated for in the kohuliyaf as also uj><»n 
the ground that it was the rate prevah ut 
in the purgannah. 

The Defendants denied the JiabuliijitL 
and pleaded that even if the IcabuUiytt 
was bond fide, it was never acted n}X)n or 
intended to In* acted upon, and that they 
were not liable to pay rent at the full rale 
or according to the A/.v/.v as claimed. 

The Court of lirst instance held that ihe 
JVh'udant was a tenure-holder, that ilu- 
habuliifiits were gejtuiiie and bond fide, 
that the reduced rent was accepted after ih:- 
espiiw of the (erin as a matter of favour, 
ih.il tile Defendant had tailed to slnw that 
ihc* slipii’alion in the lidbiilij/tiis' wa-; not 
inlend»d Ik he acted upon or hiid b<‘eii 
waived, and j1 was not the l^efendanl’s 
cast* that ihei’e was any subsefpient sell le¬ 
nient of the rent, and in the result held 
that the Defmidant was bound to |>ay I lie 
fidl rent accor<Iing to the, instalments men¬ 
tioned in the hahuliyaU. 

On aj>peal the decision was reversed h\ 
the District Judge, who was of opinion 
that the acceptance of rent at the reduced 
rate for so many years put an end to the 
agreement to i)ay rent at the full rate; 
and that the Plaintiff by his conduct in 
accepting rent at the rcifuced rate after 
the expiry of the terms, entered into a 
iH'w iiu|>p,.(l contract varying the^ent re¬ 
served in the hihuliyaf,s. 

Th(* IMiiintiir bus appealed to this Court 
and has raised Ihe questions set forth 
above. 

With regard to the first question, it is 


to be observed that the mere fact that the 
landlord accepted rent at a reduced rate 
than that stipulated for in the kabuUyat 
for some time does not bind the lessor to 
accept rent at that rate in future, as the 
rcdu<*ed rent might have been accepted as 
a matter of indulgence which might be 
pul an end to at any time. 8ec Durga 
I'roMdd Singh v. Jiajendra Nurain Bagchi 
(I) and liaijiiath Prosnd v. Haghunalh 
Itai I'J). As the terms of the babuliyitfi in 
these cases exfured liefore the Bengal 
IViiancv Act, the quevstion whethci ihc 
agj’eeinent contravened the provisions of 
s('c. ‘Jd of the Bengal Tenancy Act docs 
lud arise in those cases assuming that the 
Dcfetidant is an occupancy raiyat. It is 
contended however on bel^lf of the Kes- 
pondent tliat the acceptance of rent for a 
very long tii.nc may be evidence from 
which a new contract may l>e inferred, 
and the leai’iied District .Tuclgc, has come 
In the conc'usion froAj^u' acceptance of 
rent at the. ix>duced r|||i,-Tor a very long 
time, that there was a new iin])lied con- 
tiacf hoi ween the parlies varying the rent 
r. serv<*d hy the liohulhj it. 

But under see. 0*2 (4th proviso) of the 
l'A ideiu*e Act any variation of rent reserved 
hy a. registered lease must he made by a 
registered instrument and oral evidence is 
inadinissible to prove such variation. The 
learned Di,strict Judge relies upon the con¬ 
duct of the parti^, but an agreement, as 
pointed out by Jahkins, ('. J., in Lakhai- 
ulht v. lii.Hwanibhnr (8>, is none the less 
oral because it is to be ird'eired from the 
conduct of the i)iirlies. No such evidence 
is admissihlc in the two 2nd A]>iK*als 
Nos. 30011 and 3004, in which the lease> 
were registered. 

(1) 1. L. R. 87 C*l. 293 : on P. C. I. L. R. 4' 
Cd. 493 1 a c. 18 C. W. N. 86 (1918) 

(2) 16 0. W. N. 498 (1911). 

(8; la a L. J. 646 ,1810). 
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In the other two cases (2nd Appeals 
2993 and 3005) the leases' were not regis¬ 
tered and under sec. 92 of the Evidence 
Act oral evidence is admissible to prove a 
Kubsoqiient oral agi’ceiuent. 

It is contended, however, on behalf of 
the Appellant that no snbse<|uent agree- 
imoit to accept rent at the reduced rate 
\^as set up by the Defendant nor could it 
have been set up Ivaving regard k> the 
defence taken by her, and that c\eji if any 
such ease had been niadt', Ihc agicejiicnt 
could not be j^nforced being wilh )ii(. 
consideration. It is pointed out that the 
Defendant did not allege that the teiianls 
would have given up the lands had not 
(he landlord agreed to the reduction of the 
ient which ih^jht have funne l consideia- 
tion for the agreement or any other con¬ 
sideration. Jvelianca is it'uced npuii the 
case of l)uni<t Promd Singh v. Ilttjcndni 
Narain Jiatn'lii jij, where (he leariu'd 
.liulg('s held th^JB«le agreeineiit fur reduc¬ 
tion of rent was*^nncnforceuble as being 
without consideration and n|X)n the deci¬ 
sion of the Judicial Coniinittec in the 
same case where their Ijordsliips agreed 
with tlic view 'I7iken by this Court 
ou the point. It was contended on 
the other hand by the learned pleader 
for the Eespondent, that as the agree¬ 
ment s(*t uj) in this case was after 
the expiry of the terms of the original 
hibuliyats there w'as sufficient considera¬ 
tion for the agreement and the jiresent 
cas(‘s were therefore distinguishable. It 
is unnecessary, however, to consider this 
question, as the Defendant never set up 
itriy case of subsequent agreement Aaiy- 
ing the rent reserved in the original 
kahuliyat. The Defendant denied the 
habuliyat and in the alternative pleaded 
that the kabuliyat was never intended to 

0) I. L. R. 87 C»l. aM; on P. C. I. L. R. 

41 CnU 4081 8. a 18 0. W. K 66 {WS). 


Dubga Sundaei Dassya. 

be acted uijon; and was never acted upon. 
We are accordingly of opinion that the 
learned Judge is wrong in disposing of the 
case on the ground that there was a subse¬ 
quent agreement varying the terms oOhii 
ojigiual knbuliyat. ^ 

The Defendant, however, as stated 
above, T>lea(h?d that the stipulation in tJie 
htihuUijul to pay the full rent was never 
iiili'iidetl to 1)0 acted upon and was never 
acted upon. It was open (o the Defen- 
ilant to tal\c such a plea. In the ease of 
licnimadhttb (lornin v. Jyidinnli Dosi (1), 
Maclean, ('. .1., and l\lacphersoii, .)., hel l 
that evidence that since the execution of 
the knbuliyat the tenant paid rent at a 
lower rate than that staled in the kabuhyai 
is admissible to show that the intention of 
the parties was that the kabuliyat from 
the very first was not intended to be. 
acted ni)on or that there had been a waiver 
of the strict terms of the lease. We 
agn-e with the a))ovo view, and wo think 
that the fact of payment and acceptance of 
rent at the reduced rate ever since the 
expiry of the lease may bo adduci'd as 
evidence to show* that the parlies never 
intended that the sti])ulation to jiay the 
full rent was to be acted upon or in tJie 
alternative that there liad been a waivi'r. 

The t'ourt of first instance held that il 
was not intended that the stipulation to 
pay rent at the full rate should be iu- 
o[ierative or that there had been any 
waiver of the .s(i|)ulation. I’he learned 
District Judge has not conic to a find¬ 
ing on the*jH)int. K i'‘ l■>’ue the 
Defendant did not distinctly |>iead waiver 
in her nrittt'ii stnteincnt, but she relied 
nil the I'iicl thill the stipulation was never 
acted upon, and the question was gone 
into bv tlie Court of first instance. We 
think therefore that the case should go 
back to the lower Appellate Court fca* a 
( 4 ) 6 0. W. N. 848 (1608 . 
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decision upon the said questions: viz., 
whetJier the stijnilation in the kabuliyat as 
to the payment of the full rent after the 
eximy of the lease was intended to be 
acted upon or in the alternative whether 
thei^was a waiver of the stipulation after 
the expiry of that lease. 

As ref![ard8 the secopd point, viz., whe¬ 
ther the Defendant is bound to pay rent 
in 11 instalments as stipulated in the 
kabuliyat, we think that the learned J)is- 
trict Judge is wrong in deciding the ques¬ 
tion against the Plaint ill' on the ground that 
there is no custom of paying rent in so 
many kisis in the purgannab. The questioji 
of usage can arise only where there is no 
writtetj agreement between the ))aities. 
under sec. til of Act X of 18.59. It is 
contended u3i behalf of the Ap)K’Uant, tliat 
the fact that tlu' landlord ha.s not claiinctl 
rent aa;ording to the instidments for a cer¬ 
tain period, does no ])reelnde him from ever 
afterwards claiming J’cnt according to the 
instalments stijjulated for in tbo kabuliyat. 
Here again we think the que.stion may arise 
whether having regaz’d to the fact that rent 
has never been realised accoz’ding to the 
instalments as agreed upon in the 
kabuliyat, the stipulation was intended to 
be acted upon. arc accordingly of 

opinion that this (|ue;;tion also should be 
considered by the Court of Ajzpeal below. 

The last point raises the question 
whether a]>ai’t from tlic kabuliyat, the 
Plaintiff is not entitled to the rent claimed 
on the ground that it is the cnstomaiy rate. 
The learned District Judge Jhas not con¬ 
sidered the question on the ground that 
there was no express prayer in sQjnany 
distinct terms, for assessment of fair and 
equitable rates of icut and that the Court of 
first iubtance dealt nul\ with the Plaintiff’s 
claim on the basis of the kabuliyat. 

The Plaintiff however, as pointed out 
above, based his (.Uim upon the kabuliyat, 


Durga Sundabi Dassya. 

as also upon the ground that the rent 
claimed was the rate prevalent in the 
purgannah, and there was an express prayer 
that a decree might be passed for any 
amount that might be fixed by the Court. 
The second issue is sufficiently wide to 
cover the question, but the Court of first 
instance did not go into the question ap- 
]):ueutly because the claim of the Plaintiff 
based upon the kabuliyat was found in 
his favour. That Court found that the 
Defendant was a tenure-holder, and it is 
<ontended on behalf of tho Plaintiff that 
if she is a tenure-holder her rent may be 
(uihanced up to the customary rate under 
s.'‘c. 7 of the fSengal Tenancy Act. Having 
regard to the fact that this alternative 
claim was made in the ]>lalii.t, w'e think 
that the parties should not be driven to a 
fresh suit, and that the C-ourt of Apfzeal 
below should decide the question whether 
the. Defendant is a tenui^iolder, and if so 
wliether the Plaintiff is ^fesJed to the rent 
claimed on the grouncWlhat it is the 
customary rate, and if it is not the 
customary rate, what is the customary or 
fair and equitable rate to which the Plain¬ 
tiff is entitled. The Court below will, of 
course, decide these questions only if it 
decides that the Plaintiff is not entitled to 
the full rent claimed on the basis of the 
kabuliyat. Both parties will be entitled to 
adduce further evidence on the point. 

The result is that^lthe decrees of the lower 
Aiqzollatc Court are let aside, and the cases 
sent back to that Court for disposal accord¬ 
ing to the directions given above. Costs 
to abide the result. 

N. G. Appeal allowed. 
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Appeal prom Appellate Decree 
No. 879 OF 1914. 

Mauabaksha Banka- 
pore, Plaintiff, 
Appellant, 

V. 

The Skoubtahy of 
State for Inuia in 
CooscjL, DeEendant, 
Itespondent. 

Indian Raihoays Act {/X oj It'OU), sec. 73 (t!) <a) 
—Ritk note, how to be signed in order to hind con¬ 
signer. 

The fnopishfii oj see. 7;i, cl. (-2), requir- 
iiiy risk-noLct! Lo be shjiicd by or uti btfhulj 
o) the i>cr.son nendintf or dcliveriny (joads 
lo a Hail tray .'\d min isi ration, should be 
exactly carried out. 

W 'ltere Xthc yerson trho delivered the 
yood.s signed not his own name but the 
name of the (nrner of the goods, there was 
not a sufficient coinidianct with the require¬ 
ments of see. tif, 1 1. (2). 

IIuLMW . 'The yerson u'ho signs 
the risk-note^nust write his own name 
either by his own hand or by the hand of 
an agent who must be disclosed and have 
authority. 

This WHS uu appeal preferred on the 
loth April 1914 against the decree of Babu 
Chandra Bhusan Bunerjee, Subordinate 
Judge of Zillah Murshidabud, dated the 
i5th of December 1913, affirming the 
decree of Babu Kajendra Nath Kai, Muiisif, 
1 st Coprt at Berhamiwrc, dated the Slst 
May 1910. 

The facta of the case will appear f i oin the 
judgment. 

ISabus Dtoarha Nath Ghakraharty and 
llemendra Nath Sen for the Appellant. 

Babu Ham Gharan Mitra for the lies- 
pondent. 

The JuDUMENT OF THE OouKi’ was aa 
follows :— 

Holmwood, J.—^This second appeal 
arises out of a suit brought by a mohajan 


of the Bombay Presidency against the 
Secretary of State for India in Council in 
respect of certain goods which were lost in 
transit on one of the connected Eailways 

hich carried the goods from Beldanga to 
Beraras. The goods were silk goods of 
the value of Rs. 500, and the p^cipal 
defence of the Railway Company was that 
they came under sec. 75 of the Railways 
Act IX of 1890, and as they were not iu- 
.siired the Railway was free from all liabi¬ 
lity under the said section. There was a 
further defence that the sender of the con¬ 
signment executed a risk-note in Form Y 
s[)ecially absolving the Railway Comjjaay 
fixnn all liability and the package was 
thorcfoj ‘0 booked and carried at owner's 
risk. 

The ('unit of lirst instance found as a 
fart on the lirst jK)itrt that the value of 
the contents of the parcel was declared at 
th ' time of booking as required by sec. 75 
ami that no iusiirunce charge was demand¬ 
ed on behalf of the Railway. On these 
liiidings of fact no appeal was made as re¬ 
gards sec. 75, but an appeal was preferred 
as regards the execution of this risk-note 
under sec. 72 of the Act. The Sub¬ 
ordinate Judge who first heard the appeal 
held that the Railway Conrpany could not 
succeed and.he gave the Plaintill' Rs. SOU 
corinjensation. His decision v\ as apparent¬ 
ly based on the contention that the Rail¬ 
way Administration must show that not- 
\\ithstanding its projjor care the goodi.B 
were bond fide lost or destroyed by causes 
over w'hich they had no control, that is 
to say, without any reference to the risk- 
note Y he appears to have been prepared 
to treat the Railway Company under the 
ordinary law of bailment without any ex- 
cci>tiuu even by contract. But the matter 
coming before this Court in second appeal 
Mr. Justice Chapman remanded the case 
holding that the Subordinate ifudg^ ought 
to have come to a definite finding whether 


Holm wool), J. 
Mitllick, j. 
1915, 

21 , December. 
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the risk-note was genuine or not. He does 
not appear to have noticed that the risk- 
note was not signed b.y anybody, and he 
appears to have thought that the name of 
the Marwaii the principal who was all the 
time ii(*^ombay is the signature required 
by the law. 

It was argued before the Subordinate 
Judge on remand and has been also argued 
before us, and we think rightly argued, 
that in the present case the agent Kundan 
Mul who consigned' the goods to the Bail- 
way did not sign his own name on the risk 
note Ex, C but the Plaintiff’s nanui, hence 
there was not suftieient coiupliaucc w ith 
the provisions of sec, 7‘2, cl, (2), We 
think that this must prevail on the wording 
of the section. An agreement pur^Mirting 
to limit that res|K>nsibiUty shall in so far as 
it purports to effect such limitation bci 
void, unless it is in writing signed by or on 
behalf of the person sending or delivering 
to thg Bailway Adnunistration the goods. 
The Form which has been ap])roved by 
the Governor-General in (Vinncil is a iwint- 
ed form, and therefore there is no binding 
act of the person sending tlie goods or his 
agent except the signature, and whe?i tlrne 
is no signature it cannot be said that there 
is a binding agreement to limit the resiwn- 
sibility. In this case it is obvious that 
there is no signature. The agent Kundan 
Mul instead of signing his own name and 
stating that he signed on behalf of Maha- 
barsha Bankapore his ]>riiicipp,l simply 
wrote Mahabarsha. It is not even the 
eoiTect name of his principal. <Bupposing 
the agency had in the meantime deter¬ 
mined it would have been imixwsiblc for 
the principal to prove that the agency had 
ceased inasmuch as the agent’s name does 
not appear and he could only have been held 
liable because his own name appeared. 
He could have at once rid himself 
of the liability by showing that he 


did not sign the document. In con¬ 
tracts of this nature which derogate from 
the ordinary law of bailment the parties 
ciiiniot he too careful to carry out the exact 
provisions of the law. When the law says 
“sig^tu'd’' it means the writing of the name 
ot the person who signs it either by his owm 
band or by the hand of an agent who must 
be tliseloscd and have authority. In this 
ejis(> the writing was not exetnited at all 
in oiir opinion, and the result is that the 
Ibiilway C'onipan.y’s liability cannot 'be 
cM-aped by loason of ihis alleged risk-note 
in Form Y. 

’Pile decree of the Subordinate Judge 
iiMisI be set aside and the Plaintiff’s suit 
innsi, be decreed for the amount allowed 
b\ the lirst Subordinate Judg^ namely, 
live hundred nipees, with costs in all 
( ourts. 

Mi llick, J.—I agree that in the cir- 
eiimstaticcs of this ease tliBCg was not a 
siifficieJit and proper signiJlJ^ the risk- 

note. 

.\. (r. 

ICIVIL APPELLATE JURISDICTION.! 

Appeal from Appellate Order 
No. 480 or 1914. 

Kartiok Chandra 
Mondal and ors., 
Decree-holders, 
Appellants. 

Nilhani Mondal & ors., 
J udgineiit-debtors, 
Respondents. 

Limitation Act {IXof 1908), Sch. I, Art. lit— 
Ejuecuthn oppo$$d by judgment-debtor alleging 
payment and asking for cerlifieaiion thereof--Plea 
successful in first Courts but reversed on appeal — 
Second appeal by judgment-nehtor—Limitation^ if 
suspended durmg pendency of second appeals 

When a derree-hoHer is obstructed by 
violence or fraud and Utiyation is necessary 
to yet rid of such obstruction^ ihe execu* 


1 

Holmwood, j. 
Imam, J. 

1916, 

26, January. 
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lion is suspended during such litigulion. 
But fhc mere pendency of an appeal from 
It decision which has removed all obstacles 
from the decree-holder’s way cannot give 
him a right to defer execution until the 
disposal of such appeal. 

AsuijAPaDDiN Ahmed p. BKprx BRiTATir 
AlPiiiiU'K (■>) and Madhau M\ni IUsi p. 
I jAMBKRT (.3) relied on. 

This was an apical prel'eijed on JI th 
Se[)tember 1914 against the order of H. P. 
Duval, Es«|., District Judge of ZiJah *21- 
i’arganas, dated 21st July 1914, reversing 
the order of Bahu Nripendra N’atli Oulia, 
Munsif, ls( Court al Bariiipiir, dated 25tli 
April 1914. 

The material facts will appear from the 
judgment. 

Bahu Atul Krishna Uoy for the Ap¬ 
pellant. 

Biibu Sudhangsu Schhor Miinkcrjrr for 
the l{(‘s])f)ndent. 

'I’he Ji t)5iy'^'T oi-' THi; Col RT was as 
follows : -'.t® 

3'lie facts u|>on which this appeal arises 
have only to be stated to slio.v that th^ 
ju’inciples which have been he'd by th.> 
Courts in India to relieve di'cree-holdeis 
of their duty to bring an application foj- 
execution within three years of the last 
application do not apply to this case. 
After numerous applications fi r exec\itioi\ 
of a decree which was passed in December 
1901, the 4th application was made on the 
21st July 1908 in execution ease No. 144.3 
of that year. On the 16th September 1908 
the present Kospondent, the judgment- 
debtor, applied before the Court staling 
that the decree had been satisfied by pay¬ 
ment which should be certified. On this 
a miscellaneous case was started. It ap¬ 
pears that on the same day substitutions 

(3) 1. L. R. to Osl. i07. 4)8 ( 1902 ). 

(8) I. L B. 87 Old. 788 1 s. o 15 Or W. N. 

88.7 ; IS 0. L. J, 8$9 (1810)* 


were made of an heir of one decree-holder 
and of one judgment-debtor and notices 
wei’e isRueil under sec. 248, Civil Proce¬ 
dure Code, fixing the 4th of November for 
hearing of the execution case. The mis- 
cellaiu'ous case came up again on':^e Slst 
October and it was ordered that' the execu- 
lioii case slmirld conic up too o)i that date. 
But if) the iiK'auwhilc on the Itli Novem¬ 
ber tlif' dcia’ee-holder took no step after 
service of notiees under sec. 248, and the 
execution proceeding was therefore struck 
off on the .'ith November. Afeanwhile the 
ini.seellaiieous ease as to certifying the 
paymenl was continual and the Munsiff 
allowed the judgnient-d»4)tor’s application 
on the 1711) July 1909. So far therefore 
the principles laid down in the cases which 
we luul to consider would apply for the 
benefit of the decree-holder. But on ap¬ 
peal the finding of the Mnnsif w’as revers¬ 
ed by the !«.*arn<'d District Judge on the 
Olh August lOt’M) and it was declared that 
till' deeree-liohlcr had not been paid any¬ 
thing find that it was open to him to exe¬ 
cute (he whole decree. He took no step 
to renew (he a])plication for execution. 
Komefime afterwards the judgment- 
deblor appealed to the High Court. This 
ap|ieal was r«‘jeoted on the 11th Januaiy 
1912. The present application for execu¬ 
tion was not made till the I2fh Septem¬ 
ber 1913, that is, nearly tw'O years after 
the High Court's decision. 

It is contended that the decree-holder 
is entitled to the whole period during 
which he w’as bond fide litigating or resist¬ 
ing the judgment-debtor’s application to 
have the satisfaction certified. Belerenpe 
is first made to sec. 14 of the Limitatioii 
Act. It is, however, frankly conceded that 
that section can have no appUcatima 
inasmuch as there wae no proceeding in 
another Court which proved Cnntl^ for 
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want of jurisdiction or some similar cause. 
We are then referred to what is said to 
be a general principle that a decree-holder 
is not bound to proceed with execution 
during the pendency of an appeal and that 
the li^cation under Art. 182 should apply 
and the presoni piweedings should he 
considered to bo in oonlinualion of the 
previous application. As regards the first 
branch of this contenlit)ii the authorities 
which have been laid before \is do not 
seem to go further than to deal with the 
particular facts of the cases then hefon- 
them and to hold that when a diHa't'c- 
holder is obstructed by violence or fraiul 
and litigation is necessary to get rid of 
such oba^uction the execution is suspend¬ 
ed during such litigation. It is nowhere 
laid down that mere pendency of an apj)oa1 
from a decision which has removed all 
obstacles from the decrec-holdor's way can 
give him a right to defer execution for an 
indefinite perirKl; and wore we to lii»ld so. 
the jiarties could K|)ond tlirei' years in the 
High ('ourt and six years in the Privy 
Council and the decn'e-liolder would he 
able to revive his (>xe<iition after a lapse 
of more than 12 years. The case which 
goes nearest to the general proposition put 
befcace ns is a decision in Sheikh Mnhom- 
mad V. W. A. Thomm (1). But the 
general proposition therein laid down is 
limited by the consideration of the facts 
of that case and the learned Judges who 
decided that case added a rider to the 
general proposition that a decree-holder 
can have his rights suspended more 
especially when the amount for which exe¬ 
cution has been taken is contingent on the 
decision in appeal. 

Hero there was no contingency at all. 
The District Judge had given the decree- 
holder a right to execute the decree in full 
and at that time there was no knowing 
(1) Mb. App.a07 of 1911. Unreportod. 


whether the judgment-debtor would appeal 
nr would not appeal. The mere fact of 
appealing could not possibly take away the 
deciec-holder’a right. Nor could it re¬ 
lieve him of the ordinary duty of a decree- 
lioklcr. There was absolutely no reason 
ill uiir o]>inion why ho should sleep on his 
rigid ponding the appeal to the High 
Court wliich in the end made no change 
whatever in the District Judge’s order. 
H’ho responsibility for getting the execu¬ 
tion slaved for that pi-rioil was with the 
jiidgiiKuil-deblors and lia<l the deeVec- 
liolder tahen out ('.\eeution it would have 
been open to (he judgmciit-d(‘btor to apply 
to this Court for a stay. This Court might 
have refused to stay. But for the decree- 
holder to say that he was in nc^vay bound 
to lake out execution of the decree after 
the order of tlu* District Judge appears 
to us to be wholly untenable. The ob¬ 
servation of Mr. Justice Banerjee and INfr. 
Jnslieo (ieidl in the eaaf^^LAfihmfuddin 
AhiUf'd V. lU'iiin Tlchnri i^Ttirk (2) and 
the principh' laid down by Mr. Justice 
Mookerjee in the ease of Modhah Miini 
Ihtfii V. Lambert (J), make it quite clear 
that where there is no intervention of 
fraud or force which prevented the consi¬ 
deration of the previous application there 
is no susiicnsion of execution. 

Now n’ith regard to the contention that 
the present application may be regarded 
as tlie continuation ^ the previous appli¬ 
cation we need only point out that the 
tweviouB application was finally disposed 
of on the 5th November 1908. So that 
that branch of the contention has no sub¬ 
stance in it. 

The result is that this appeal is dismissed 
with costs. We assess thg hearing fee at 
two gold mohinrs. .. 

N. Or, Appeal dinnissed. 

( 2 ) I. L. R. so C«l. 407. 41S (1002|. 

iS) I. h. R. 87 C»1. 700: C C 16 C. W. N. 

887 ; 13 0, L. J. 838 (1910}. 
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Appeals from Appellate Decrees 
Nos. 2971 AND 3479 or 1913. 

IGopbswah Saha, Plain- 
Mookebjeb, J. tiff, Appellant, in 2971 
Newbould, J. and Respondent in 3179, 

1915, 

Heard, Jadab Uhanuua (Miau- 

3, August. DARAY and anr., De- 

Judgment, fendants, Respondents 

17, August. in 2971 and Appellants 

in 2479. 

Mortgagor and morlgogte - lii rtgagor prevented 
from paying off debt by wrongful at t of mortgagee 
— IntereH, lus/ension of Ej)cets've inteteet when 
not penal. 

If (I crctlifor by his mrii art yuts it vut 
of the pou'er of thr debtor to moke pmj- 
meut, no interest should be rceovcrable for 
thr period ^riny irhirh the debtor u\is thus 
prevented fmm poyiny the creditor. 

il here 0 niortyayor who hud entered into 
a ronlrael with a sirunyer for sale of the 
properly witt'^ view to puyiny off the 
mortyuyec the proceeds, was induced 

by the piortyayee to resile therefrom, with 
the result that the purchaser sued for speci¬ 
fic performance—the suit briny defended 
by the niortyagcc in the moriyayor's name 
— and (jot a decree : 

Held. in the tnorlya(jee's suit to enforce 
his security, that the latter was not entitled 
to interest for the period between the con¬ 
tract and the completion of the sale. 

These wore u(>|ieals Nos. 3179/13 uiul 
2971/13 preferred on 17th November and 
4th 8e]>tentber 1913 respectively against 
the decree of M. C. Ghosh, Ksq., District 
Judge of ^Silluh Mymonsingh, dated the 
16th June 1913, affirming that of Babu 
8arat Kisore Bose, Subordinate Judge, 
Mytnensingh^,dated 17th February 1913. 

The facts of the case will sufficiently ap¬ 
pear from the judgment. 

Babus Dtoatka Nath Chakrai^artty, Pro- 


6B9 

oas Chandra Mitra and Suresh Chandra 
Bose for the Plaintiff. 

Babus Mohini Mohan Chakravartty, 
Biraj Mohan Mafumdar and Krishna 
humol Maitra for the Defendants. 

The JdjjiiMKXT OF the Court as 
follows ;— 

'These appeals arc directed against the 
decree in a suit to enforce two mortgage 
)>oiuls assigned bv the original mortgagee 
to the Plaintiir. The bonds w ere executed 
on the -J-Oth ,)iil> 1H98 and were a.ssigned 
to the I’laiiitiff on the lOth July 1906. 
The j>rinoi|)al sums secured hy tl\e bonds 
were Its. 525 and Its. 375 res^K'dively, 
which cairied interest at the rate of 15^ 
per cent, per year with trienniiil rests. 
The Plaintiff commenced this action on the 
13th September 1911 for recovery of 
Its. 1,979-9 as, namely Rs. 900 as prin¬ 
cipal and Its. 4,079-9 as. as interest 
thereon. He joined as principal Dofen- 
dants the mortgagcjr as also tHe purchaser 
of the e(juity of redemption, in whose 
favour the transhn- was completed on the 
16th Heplembcr 1911. The substantial 
cpiestion in controversy relates to the 
amount of interest justly recoverable by 
the Plaintiff. The Oefeiidants contended, 
first, that the rate of interest wa.s penal, 
and, secondly, that the inteiest was siis- 
iwnded from the 1st November 1908 to the 
16(h September 1911, as during that j)eriod 
the debtor wjis prevented by the impftl^r 
act of the creditor from rej)a.ying the loan, 
a.s he would otliern ise have done, by the 
sale of tin; mortgaged properties. Tho 
Subordinate Judge overruled the first con¬ 
tent ion but gave effect to the second objec¬ 
tion and made the usual mortgage, decree 
fur a lortion of the amount claimed. The 
I'laintiff as also the Defendants aj^ealed 
to the District Judge against.this de^sion. 
The District Ju^S confirmed the 
decree of the trial Judge and bas dismissed 
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both the apjieals. Ajjainst this decree of 
the District Judge, the Plaintiff and the 
])ofendauts have presented separate a})- 
])eals to this Court. The Plaintiff has con¬ 
tended that interest should have been 
allow^'for the entini period from the date 
of the niortgiiges to the date fixed in the 
decree for redemption. The l^efendants 
have argued that the contract rate of in¬ 
terest was oxti’avagautly high and uncons¬ 
cionable, and that interest should conse¬ 
quently have been decreed only at a 
reduced rate. 

As regards the appeal by the Plaintiff, 
there can be no doubt that where delay in 
the payment of the principal debt is caused 
by some iropro]>er act or omission <)f the 
creditor the general rule is that the accrual 
of interest will bo regai’ded as sus])ended 
during such ])eriod. In the case before 
us, the facts concurrently found by the 
Courts below may be briefly recited. The 
mortgagor, hard pressed by the high rate 
of interest on the loan, found himself in a 
helpless condition, and on the 6th August 
1908 entered into a written agreement 
with the second Defendant to sell the 
mortgaged properly to him with a view to 
.satisfy the mortgage debt from the sale 
proceeds. The I’laintiff, the assignee of 
the mortgage bonds, was himself anxious 
to purchase the pro[)erty, so he forthwith 
intervened and urged the mortgagor to 
break his contract with the intending pur¬ 
chaser. The mortgagor was reluctant to 
resile from his agreement and explained 
to the Plaintiff the obvious danger of the 
course proposed by him, as the contract 
was complete and enforceable. The 
I’luiutiff, however, successfully dissuaded 
the mortgagor from the contemplated sale. 
The resiilt was a suit by the intending pur¬ 
chaser against the mortgagor for specific 
p(5rformance of the contract. The Plain¬ 
tiff did his best to defend the suit in the 


name of the mortgagor, but he was ulti¬ 
mately thwarted as the suit was decreed. 
The mortgagor was accordingly obliged to 
complete the sale iji favour of the pur¬ 
chaser, which he did on the 16th Septem¬ 
ber 1911. I’hc Plaintiff, thus foiled in his 
design to seize the mortgaged property, 
sued to enforce the securities be held. 
The question arises, whether, in the cir¬ 
cumstances stated, the accrual of interest 
should not, in justice, be deemed to have 
heeii sus])eiided during the period w’hen, 
but for the iinj)roper intervention of the 
I’laintiff the mortgagor might have com¬ 
plet'd the sale of the mortgage property 
iind repaid the loan from the sale proceeds. 
'I'he Cknirts below have concui-rently ans¬ 
wered this (piesiion against the Plaintiff. 
Tile principle that if the failiTre to make 
|)iiynient of the principal debtfis due to an 
improper act of the creditor or to such 
(tonduet ou his i»art as iirevents the debtor 
Iroui repaying the loan, 1| y;e rcst on such 
debt stands suspended dui4P|^'the time the 
debtor is so ]irevented, is of'extensive ap- 
plication. The Courts have taken re¬ 
course in various rc]iorlcd di'cisions, both 
in England and in the United States, to 
this jiriru'iplc to attain the ends of justice. 
.No useful juujHise would be served by an 
analysis of tJie varying circumstances of 
the different cases, but reference may bo 
made to the decisions in Edwards v. 
Warden (I), Merr^v. Ihjhes (2), Marl- 
l}<>nm<fh V. Slrong*{ii), linwcr v. Dalzcl 
(1), Andcrlon v. Arrowsniith (5), Laing v. 
Stone (G), London Itij. Co. v. South 
rhstern liy. Co. (7), Webster v. British 

(1) 1 APP- Ota. 281 (1876). 

(2) 1 Ilian 1 (1767). 

(3) 4 Brown P. a 689 (1728). 

(4) H. and M. 228 (1839;. 

(6) 2 Per. and Dav. 408. 

|6) 2 Man. I Byl. 6«I ; M. A U. 229 (1829). 

(7J [1892} 1 Cb 120. 
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Empire (8), Hayes v. Ehnshey (9), 
Stevenson v. Dnris^ (10), Bowman v. 
Wilson (11), Pinhard v, Ingcrsoll (12), 
Union hmnanee Co. v. Chicago By. Co. 
(10), Southern IF. L. Co. v. Haas (14), 
IFfltson V. McManus (15), Morford v. 
Ambrose (16), Hart v. Brand (17), 
Suffolk Bank v. W orcester Bank (18), 
Steven v; Barinyar (19), Iteid v. Itusselacr 
(20) fiiifl Idolnrr v. W'archou.'ic (21). It 
is obviously just, tliat if a creditor, by his 
own* act, puts i( out of tlic power of the 
debtor to make payment, no intere.st 
should be recoverable for the ])eriod diniiij» 
^vhich the debtor was thus prevent('d from 
paying the creditor; the wrong was with 
him and he cannot charge, the eiTect to the 
other. TJIa doctrine, is bas^d on the 
plainest grounds of justice, cqiiily and good 
conscience and has been rightly applied by 
ihc Covirts be!()\v for the prob'ction of the 
defendants. ^ 

-\s regard-syS ajipeal by the Defendants, 
the decisions of this Court in Khagaram 
Das V. Ram Sankar Das (22), .Abdul 
Majid V. Khirode Chandar l*al (23) and 
Chcltaphroo Chou'dhuri v. Banya Beharij 
Sen (24) show that a Court is competent 

(S) 16 Ch. D. 166 (1880). 

(0) 28 Can. Sup. Court 023. 

(10) 23 Can. Sup. Ct 629. 

(11) 2Mac. Crayy (U. S.) 394 ; 12 Fed. Rep. 
864. 

(12) 12 AUbama 441. 

(18) 146 Ill 3.0 ; 84 N. B. 648. 

(14) 76 Iowa. 482; 41 K. W. 63^ 

(16) 228 Pa. 688 ; 72 All. 1066. 

(16) 8 J. J. Marshall iKy.) 688. 

(1«) 1 A. K Marshall 160 : 10 Am. Dec. 716. 

(18| 6 Pickering (Maas.) 106. 

(16) 18 Windell N. T. 680 

(20) 8 Cowan M T. 898; 6 Cowan 687. 

(211 122 S. W, 448. 

(22) 16 0. W. N 778 tT 0. 21 C. L. J. 76; 1 
Ih R. 42 04. 662 (1814). 

(28) 18 a W. N. 809 : 8. 0. I. L. R. 42 Cal. 
680(1«)4A 

(24) Sinee i^jpert^, 20 0. W. M. 408 (1816). 


to grant relief w'henever the rate of in¬ 
terest appears to the Court to be of a 
penal character, that is, so unconscionable 
and extravagant that- no Court should 
allow’ it. We are not prepared ^ hold 
that the. pros('nt case falls within tharrule. 
The amount claimed as interest if distri¬ 
buted over the entire i>eriod works out at 
tlie rate of 35 per cent, per annum 
simple interest, Avhile, the amount actually 
decreed by the Courts helf>w works out at 
the rate of 22 percent, per annum simple 
interest. Wc cannot say that this rate is 
so excessive as to justify our interference. 

The result is that both the. appeals are 
dismis,5ed and the decree of the District 
.Judge is affirmed. 

K. (i. Appeals dismis.se.d. 


I CIVIL REFERENCE ] 

No. 1 OF 191G. 


1). Chatterjeb, j, 
Beachcroft, j. 
1916, 

Hoard, 3, April. 
Judgment, 

11, April. 


Abdul (^dader 
Kiialifa, Plaintiff, 

V. . 

Fbitz Kapp, De¬ 
fendant, 


Alien enemy, suit againsf, if liet—Ci%use of action 
arising upon contract made of Ur war— Internment, 
effect of. 

No matter whether the cause of action 
arose before or after war, an alien enemy 
can be sued in Courts in British India and 
would have every right to prosecute his 
Case before the Courts in accordance with 
the laws of procedure. . ^ 

IJalsbv V. Lowknfeld (1) referred to, ” ' 
The fact that the Defendmt l>een in¬ 
terned does not make any differeme ds ti)-* 
does not cut down hts UahiUUeSi ' « 

This was a reference under seje. Ilj3 ah® 
Or. 40, r. 1» ti. P. C., (fpoili, Bab^'SaPa& 
Chandra Ghosh, Munsif, daiteii’W 

(i) [i9i6j i K, k 
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Abdul Quadeh Khalifa v. Fritz Kapp. 

30th Sejitember 1915), in the matter of a 
Bmall Cause Court Suit No. 1518 of 1915, 
for decision by the High Court of certain 
points raised therein. 

The^oference wa.s in the following 
term^— 

The Plaintiff Abdul Quader Khalifa a 
Mahomedan British subject of this town of 
Dacca, has sued Mr. Fritz Kapp, residing 
in this town at the time of the institution 
of this suit, for Ils. 19-1-1 due as chaiges 
for the making of cotton wearing’apparel, 
etc. The Defendant is a CJerman and not 
a Naturalized British B\ibject. This suit 
was instituted on 23rd August 1915, ».c., 
long after the declaration of war betuecn 
His Majesty’s Government and the Gov¬ 
ernment of the Ein])cror of Germany. 
The Defendant had a business in I’hoto- 
graphy wKich had to bo closed after the 
declaration of the uar. At the time of 
the service of summons uinm the Defeml- 
ant he was at Dacca and within the juris¬ 
diction of this Court, but under orders of 
internment. He was inlemed once befoie 
but was allowed to return to Dac<“i. The 
Defendant appeared in Court porsoually in 
obedience to the summons and wanted to 
compromise but the parties ultimately 
could not agree and hence the case is pend¬ 
ing for trial. The Defendant’s pleader has 
informed this Court that the Defendant is 
not in the house in which he used to re¬ 
side and that possibly he has been interned 
again at some place near Darjeeling. Ife 
ciuild not thus communicate with his 
client. * 

The case set out in the j)laint is (1) ‘ ‘that 
the Plaintiff was in the habit of doing tailor¬ 
ing business for the Defendant and also 
supply him with materials according to his 
directions since some years” ; and (2) ‘ ‘that 
in November 1914 the Defendant cleated 
bis dues to the Plaintiff up to October 
1914. ” The present claim for Bs. 19*14 is 


for the woi'k done in November and De- 
een)ber 1914 within this town of Dacca. 

The Plaintiff was asked by this Court 
“to show that this Court has jurisdiction to 
eufcrlsiin and try this suit during the pen¬ 
dency of the war.” Thereu|M)n the Plain¬ 
tiff’s jdeader cited two cases reported in 
the Notes ]K)rtion of the CaU'utUt Weekly 
whieh will be noticed presently. 

There is no ])rovision in the Co<le of 
Civil PnKTclure as to what should be the 
|)roc<‘diu*e in case of a suit against an alien 
enemy. Sec. 83 of the Code ])rovide3 that 
alien enemies residing in British India with 
th(‘ jierinission of the Governor-General in 
CoiHieil may sue in the Courts of British 
India, as if they were subjects of His 
Majesty. I’liis provision doe.^^nol neces¬ 
sarily iju])ly that a suit against an alien 
eru'my is maintainable. 

It is not di.spjitod that the Defendant is 
an alien enemy. “Alien ^emy is a sub¬ 
ject of a nation whieh is aK^-nr with this 
country ”—Wharton’s Law Lexicon. 
Alien is a person born in a foreign country, 
(»iit of the allcgienre of the British Crown, 
lie is a foreign-born resident of a country, 
in whieh In; has not citizenshij)—Webster’s 
Diciioiiiiry. Thus the Defendant is an 
alien enemy at pre.sent residing in this 
<-onntry under order of internment at the 
time of the institution of this suit, and now 
actually interned. j|Thns he is not treated 
as if lie is a British siibject, and is not r(*sid- 
ing in this country under a license. He 
is not allowed to carry on his business us a 
jihotographer. He is thus under restraint 
as an enemy. 

The question naturally arises whether 
lu' is subject to the law in force in British 
India, i.c., whether he is bound by the 
provisions of the Indian Contract Act and 
the Code of Civil Procedure. The answer 
to the question is not free from doubt. It 
seems to me at the date of the suit and 
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under the circumstances in ,which he has 
been placed they are not applicable to him. 
For it is said in Austin’s Jurisprudence at 
page ]44, that “A positive law is set or 
directed exclusively to a subject or subjects 
of its author or that a positive law is set or 
directed exclusively to a iiienib(*r or mem¬ 
bers of the community wherein its author 

sovereign . . . Living within the 

territory, he (a stranger) is liable to be 
reached by the legal sanctions by which 
the law is onforce<l.'’ 13eing under order 
of internment the Defendant cannot be 
said to he living in ]3ritish India-—he is 
ratlier comjielled to live here and he has 
g(jt little freedom of action or of move¬ 
ment. 

The DeferJhnt does not fall within the 
definition of the term “enemy” an defined 
in the I’roclamation of 10th August 1011, 
or in the. Proclamation of 301 h September 
JOM. Besides J^e term “enemy” is 
used in those !j!'Sclamations for the pur- 
j(Oses of those T’^damations only. 

Then as to an alien enemy’s liability 
to be sued in England the earliest case 
decided after the d<*claration of the i>rosent 
war is the case of liobinsoti <0 C'o. v. Cuii- 
tmental Insurance Co. ('il. It was decided 
on Kith October 1.014 by Mr. Justice 
Hailhache and noticed in 10 C. \V. N., p. 
viii. It is stated in the note that his Lord- 
ship held that ” to hold that a subject’s 
right of suit is suspended against an alien 
<*nerny is to injure a British subject ami 
to favour an alien enemy and to defeat the 
tibject and reason of the suspensory ride. 
It is to 4um a disability into a relief . . 

I am of opinion that the rule is confined to 
cases in which the alien enemy is Plaintilf 
and that war does not suspend an action 
again.st a Defendant alien enemy. The 
next question is—can he appear and defend 

(8 [1916] 1 K. B. 166 : ■. c. 81 T. L. a 88 ; 

19U. W.ST. TiitCltM)* 


either personally or by counsel? I thiuTc 
he certainly can ... I have come to 
the conclusion that there is no rule of the 
(’ornmon liavv which suspends an action 
in which an alien enemy is Dofendan^and 
no rnlc of Common Jjaw which pre%^t8 
bis appearing and conducting his defence.” 
In this ea.se the cause of action arose be¬ 
fore tl;e war and the pleadings were .dosed 
liefore the war. 

The next case, is IT. L. Ingle, Ld., v. 
Manheini In.'ifirnnee Co. (3) (and repro- 
du<*ed in (‘ont.em[)()rary Tjhw lievievv, V’ol. 
IV, p. ilO) decided by the same Judge. In 
this case the cause (J action arose after the 
<leeIaratioii of the V'ar hut liefon* the Pro¬ 
clamation of Kth October 1!)14. It was 
held that the Proclamation was not re¬ 
trospective and that the right of .suit 
a<*crued before the Defendant company 
acquired the status of an alien «.ncmy 
within the meaning of that ProclamaLieii. 
In this case his Lordship observed tl'at. 
“ In the case of individuals and ,it common 
law the question whether a man is to ho 
treated as an alien enemy for the j)iiri)os"i 
of his contracts, rights of suit and the like, 
does not dei>end uj>on his nationality or 
even upon his triu' domicile, hut upon 
whether he carries on business in this 
country or not. If he does it is not illegal 
even during war to have imsiness dealings 
with him in this country in re.spcct of the 
business which he carri('s on here. He 
is not in respect of that business 
divided by the war line, hut has what 
is sometimes vailed a coimueicial domi¬ 
cile here (England).” In the present 
case the Defendant has no commercial 
domicile w ithin the moaning of the passage 
quoted. Besides it is doubtful if the Com¬ 
mon Law' of England referred to in the 
above two l ulings is applicable to India. It 
has never been introdufiSNcl into the 
(8) I K. B. 987 
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]\rofiissil at least (Interpretation of Indian 
Statutes, p. 159, on the authority i;f 
Ameer Khan's case (4). Srinath v. Dina- 
bandhti (5). 

^e next and last case cited is the case 
Po^/r V. Freudenherg (0) decided on tlic 
19th .lannary 1915 by the Court of A])pc:il 
in England and rejwhni in 19 C. W. X. 
Ixxix. In this case it is not clear from the 
rejiort whether tJie cause of action aro.'C 
lu'fore or after the declaraliciii of war and 
before or after the rnx.‘laniatioii of 8th 
(Vtober 191-1, It was hold broadly ap- 
pixiving the decision in Robinson d; Co. 
V. Continental Insurance Company (-J) 
that an alien enemy can be sued; that be 
can. appear and be heard in his defence 
and may take all such steps a.s may l)e 
deemed necessary for the ]uoj)cr juesent- 
ment of hi.s defence. In coining to this 
conclusion their Lordship,s quoted with ap- 
])roval the following jias.sagc from Black- 
stone's Commentaries, ‘ilst Kd., Vol. I, c. 
10, p. 378 :—“ Alien enemies have no civil 
rights or privileges, unless they are. here 
(England) under the protection and by 
jiormission of the Crown,” and held he. 
cannot enforce his <-ivil rights as a Plain¬ 
tiff. ” .Every right is the creation of Ijuw. 
And, though every obligation and sanction 
does not im])ly a right, every right implies 
an obligation and a sanction.” Austin's 
Jurisprudence, page 1(10. ‘‘ A relative 

duty is incumbent ujion one party, and 
answers to a right, residing in another 
party.” Page 161«- If it be said that the 
alien enemy has no civil right no one can 
do him any civil wrong. If he has no civil 
right h<' has no right to exercise his civil 

(2) [19161 I K B 166; • c 81 T Ifc B. 20; 

19 C. W V. Tiii a814)- 

(41 6 B. L. R. 302 (1870). 

(6) 18 C. W. N. 1217: s c. I, t . B. 42 Cal. 

626 {P. C ) (1914). 

(8) [1916] 1 K. B. 867: 19 C. W» S'. IwUr. 

(IMP). 


right to defend hipaself. A right to 
be heard in defence is a civil right 
ereafed by statute. For it is provided in 
Or. 8, r. 1 of the Code of Civil Procedni'e 
tliat ” the Defendant may, and, if so re¬ 
quired by the Court, shall at or before the 
first heajing or within such time as the 
Couit nuiy perniit, jiresent a written state- 
iiK'ut of his defence,” If he has no civil 
light he, as Defendant, cannot get co.st.s 
or cxecide his di'cree for costs. Still more 
anomaly will be created if he be allow'ed to 
put hi.-; judgment-debtor a British subject 
to jail for non-payment of such costs. If 
(Jicso and like consecpienoes be taken into 
conswleration, the rule that he has got no 
civil right should have no qualified mean¬ 
ing ; for othcrwi.se anomalij- in the ad¬ 
ministration of justice are created. It 
seems to me from the notes on his Code of 
Civil Procedure by Mr. >S, C, Boy, B.A,, 
TiL. B. (Cantab) Bar.-at-Law, that there is 
no Eugli.sJi Statutory corresponding 

to Oi-. 8, r. 1 of the (’oTO^of Civil Proce¬ 
dure qtKilcJ above. 

In the English cases cited above it np- 
jicars the decisions were based more or 
les.s on the absence of any common law' 
tliere; and no reference was made to the 
International law, which seems to me fo. 
be the true guide where the Defendant 
l>eing an alien enemy is not allowed to 
carry on any business and is under order, of 
internment or is^tually interned; as res¬ 
traint is put upon his civil right to work 
and earn his livelihood and to do ail law¬ 
ful acts lawfully to that end, he cannot 
be said to be residing in this country with 
implied or exjuress permission of the Gov¬ 
ernment of India or of the Crown. In 
such a case the reasonable rule seems to be 
that “remedy only remains, suspended 
and revives on the restoration of pe^* 
Halsbury’s Laws of England^ V<d. I, page 
311; and in opinion tliiM 'Hile ii to be 
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taken liberally, i.e., whether the' alien 
enemy is the Plaintiff or the Defendant, 
and as in this case, the contract having 
been completed during war, no cause of 
action can arise until peace is restored. 

As to the rule laid down in the last 
English case the circumstances being not 
(|uitc similar I doubt how far it is binding 
upon the Courts in India, which are to 
decide according to justice, equity and good 
fotiscieuce, and -are to bi' guided l)y the 
]»rinciples of English law applicable to a 
.sijailar state of circumstances although 
lh(! English law is not obligatory u|)on the 
Courts in the inofussil. (Interpretation of 
Indian Statutes, ]>p. to 335.) 

i therefore beg to submit for the deci- 
^-lon <)1 lire I^n’ble High Court : 

I. Whetlu^tliis suit for work ilone by a 
Eritish Indian Subject during war is at 
present inaintuinahle against an alien 
enemy, under order of internment, the 
contract having l^n made and the breach 
thereof having^^lPcurred during war? 

•2. Whether the trial or heaving be sus¬ 
pended until restoration of peace? 

Ko one appeared in support of the 
Jvefercnce. 

Jiabu Ham Charan ^]itru opposing the 
reference said.—Citing Commercial Cases 
\’o1. XX, p. J‘25 and sec. 9, C. P. C., read 
with sec. 83, C. P. C., 2 IJalsbury 275, 
J{aeon’s Abridgment, p. *291, Hobinsou tO 
Co. V. Continental Insurance Co. (2). 
Ihcey on Parties ip Action, Frilz Olncr v. 
Hnvezzo (7) and 11^. L. Ingle, Ld. v. 
Manhcim Insurance Co. (3), said, in 
Robinson cf: Co. v. Continental Insurance 
Co. (2) the alien was sued before the w ar. 
lie cannot appeal after the war, In the 
present case the cause of action arose after 

(2) Llll«] l k. 8. m: t. 0 T. L. R. so ; 

10 0. vHlilOH. 

(0 I.1010} I K.B' taroo 0). 

(7) I. L. Ri 10 CM. <78 0««). 


the war. Civil Courts have jurisdiction to 
ti*y a.ll Civil Suits within the jurisdiction 
of these Courts Fritz Olner v. Lavezzo (7). 

[BE/Vchcroft, J.—There is the other 
question involved in wdiethGr the contract is 
enforceable. The contract was «^^de 
(luring the war.] 

As in the case of infants it was for bare 
necessities of life which were supplied by 
the Plaintiff. It would be doing an in- 
juslicc to the British subject not to allow 
him to prcK'eed with the suit. 

The Civil I’rocedure Code makes 
ample provision allowing British sub¬ 
jects to ])roceed. M'e need not go into 
tlie question of Cummon Ijaw reforrod to 
in the reference as there is positive law. 
The most recent English case on the subject 
is Ilalsrij v. Loxcenjeld (1). 

The JlDtiMENT OF THE COERT was US 
follows :— 

1’he Plaintiff is a Britlsb Indian subject, 
a tailor, iu the town of Dacca. The De¬ 
fendant, a subject of the German Emperor, 
was a ])liotographer in that town. In 
November 1014, i.c., after the declaration 
of war with Germany, the i’laintiff did 
some tailoring work for the Defendant, aii<| 
tlio present suit was brought for the re¬ 
covery of wages, etc., due on that account. 
The question referred is whether such a 
suit would lie during the pendency ul the 
war. We think the suit woidd lie and 
there is nothing in law’ to ))revent its being 
tried befoi'e the restoraiion of peace. 

See. 9 of tlio Civil Procedure Code pro¬ 
vides that the* Courts .sliall have juriadic- 
tion to try all .suits of a civil natnKt.Mc- 
cepting suits the cognisance of which is 
expressly or impliedly barred. ,8ec. 8^ jird- 
vides tiiiit alien enemies res^mg in British 
India w ith the permission ^ ^ Gnywnor- 

(1) fi9i8) I'K. & 
t7) L L. B. 
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(leneral in Council may sue in the Courts 
of British India but an alien enemy resid¬ 
ing in British India without such permis¬ 
sion shall not sue in such Courts. There 
is no provision in the Code barring suits 
aga^.st alien enemies and we see no reason 
wny such suits should not be heard and 
decided during the continuance of the war. 
No matter whether the cause of action 
arorse before the war or after the war aii 
alien enemy can be sued in our Courts and 
would have every right to present his case 
before the Courts in accordance with tln’ 
laws of procedure. The latest case in 
England is that of Halsey v, Lowcufcld (1 •. 
In that case TMr. Justice llidley held after 
discussing previous cases that a suit for 
rent accrued due after the declaration <»f 
the war was maintainable in the Britiish 
Courts against an alien enemy. We see 
nothing in onr own Code of Procedure to 
prevent us from taking the same vie\'. 
The fact that the Defendant has been in¬ 
terned does not make any difference as the 
object of internment is to prevent him from 
doing mischief and not to cut down his 
liabilities. The cas(i, therefore, must l)e 
tried in due course of law. 

S. C. C. 

N. G. 


[CIVIL REVISIONAL JURISDICTION] 

Rule No. 680 of 191J. 


D. Chattbbjre, J. 
Beaohgroft, J. 
191.5, 

Heard, 24 and 25, 
November. 
Judgment, 

8, December. 


The East Indian 
Ry. Co., Defendant, 
Petitioner, 

V. 

Hem Autab, 
Plaintiff, 
Opposite Party. 


Indian Ralbmyt Act {IX of 1890), ue$ 77, I 40 
•^Notice mi, Ciainu-Superinimuiont, if notice on 
Agent—'Su't for eonipeneation for loti of goodt 

Act {IX of 

1908), Sait. /, Art. 80. 

(1) [ISiej 1 K. B. 148 (1918). 


in the absence of evidence to prove that 
the Claims-Superintendent teas authorised 
by the .■iyent to receive notices on his 
hehdf, held, that a notice of claim served 
on the former was not screed in eomplianee 
tcilh the provisions of sec. 140 of the Rail¬ 
ways ,]cf. 

The law requires that the notice should 
be 0)1 the Ayent and whether a particular 
officer is authorised by the Aycnl to receive 
such notice on his behalf is a question of 
fact that tnust be decided on evidence. 

Woods c. Mkkkr Am (1) distinyuislied. 

.Tanaki Das v. Thu Bknisal Naoplr 
Railway Co. (2), Thk East Indian Rail¬ 
way Co. V. AIadho JjAL (3) and Radii \ 
Kisse.n v. Tiiii East Indian R.mlway Co. 
(1) referred to. CT 

Where the consiynor sued a Railway 
('otnpany for compensation for loss of yoods 
oUcyiny the same to have been due to the 
wilful ncyliyence of or by its servants, 

Held (sembkO.— ThaW^e s^uit was yov- 
erned by Art. HO of the 1st Schedule to the 
Limitation .4 of. 

Tins was a Rule granted on the 9th Julv 
1910 against the judgment of Babu Jiiaiicn- 
(Ira Chandra Banerjce, Small Cause Court 
Judge of Patna, dated 7th May 1915. 

The material facts will appear from tlie 
judgment. 

Babus Mohendra Nath Ray and Arnbiha- 
pada ChoudhuriJ^ov the Petitioner. 

Rabu Shorosht Churn Mitter for the 
< Ijiposite Party. 

The JuDOMiiNT OF Tius Court was a."- 
follows ;— 

The firm of Putidas Mabadeo Lai con¬ 
signed 10 tins of cocoanut oil at the 

(It It G. vr. K. 84 <1»V8). 

(8) It C. W. N. m {19121 

(81 17 0. w; N. llSWIOIt). 

(4) 1» 0. W. M. 68 (1018). 
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Howrah Station of the E. T. Railway Coin- 
jKiny for carriage to the Plaintiff at the 
Futwah Station on the 3rd I-)c>cember 191.3. 
The consignment did not reach the Plain¬ 
tiff and he gave notice, of demand of coni- 
pensation to the Claiius-Superintendent of 
the Company at Howrah on the ^Gth De- 
<eml)(‘r I91.‘i. Ho gave a notice to tlio 
Agent on the lOth of August 1911, l)ut the 
■said notic:e wa^i refused. 1’liis suit was 
then filed on the ‘ind .January lUlfi claim¬ 
ing compensation for the lo.^s of the goods 
areging that the said loss was <liic to the 
wilful negligence of the servants of the 
Company or to theft by its sf-rvanls. The 
('oinj>any rejilied that the suit was incom- 
p('tej)t as noj^itice had been served on the 
Agent as rctpiired by law : that the suit was 
ImiTod by limitation, that the ('ompany 
was not liab'e as tin* l<»ss wa.s due to a train 
ro))berv. 

The learned d^g<‘ below hehl that the 
pica of a train T'i*i)ery was not made out : 
that the notice had been duly served upon 
llie Clainis-Suporinteiulent wliose duty it 
"as to settle such claims and that was sutfi- 
<i(Mtt and tliat the suit was not barred. 
I pon these findings he ga\e a decree to 
llu' JMuintiff. 

'riio ('om(>any has ntuved this Court 
mainly on three grounds;—(1) That the 
non-serviee of a notice on the Agent is 
lalal to the suit: (2) That the suit as laid 
in the plaint w'as barred under Art. 30 of 
Ihe 1st schedule to the Ijiinitation Act, and 
lastly, that the Plaintiff had failed to 
)>rove that the case came within the ex- 
cejjtiou mentioned in the risk-note B under 
which the C’ompany would \te liable only 
under certain circumstances. 

^^’c think that the first ground is sound. 

77 of the Railways Act provides that 
a notice of claim for compensation must be 
niade within six months from the date of 
the deliveiy to the Company, and sec. 140 
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provides that the notice ipust be served on 
the Agent of the Company in India («) by 
delivering tlie notice to him, ih) by leaving 
it at his office, (c) by forwarding it by po-,t, 
etc. 

The notice to (he Agent in this <iase was 
sent on the lOth of August 1914, i.e,, more 
than six months aftei’ the. delivery which 
t<M)k place on the 3rd IVeember 1913, and 
the notice tliat was given to the Claims- 
Superinterident was not a notu‘e to the 
.\gent. The learned .Ju<lg(' below has lu-ld 
that the Claims-Superintendent u.^ually 
settles these elaim-s and therefore the notice 
was valid. He does not, hov\ever, find that 
the Claims-Superintendent was authorised 
by the Agent to receive such notices on his 
behalf and there is no evidiMice on tht‘ 
record to make out such a case. Reliance 
1ms been placed on the case of Woods v. 
Mchcr Mi (1). It was held in that east' 
* that a notice to the Traffic Manager in the 
(Uairns Department was sufficient as that 
officer u.sually settles such claims and ^tucli 
claims are usually referred to him by the 
Agent. In Iht* (iresent case lh<*re is no evi¬ 
dence. that such claims are usimlly referred 
by the Agent to the Claims-Superinlondent 
nor is there any finding, as there was in the 
<‘ase of M ood*' v. Mchcr Mi (I). that the 
notice had reached the .Agent. In the ca-<e 
oi Janki Das v. The lieiojal \a(jimr Hail- 
miij Co. (2) it was held by Sir Lawrence 
Jenkins, C. .1. an<l .V. P- Chatierjea, 
that a notice to tla' tloods Superintendent 
was not sufficient.. In the case of 7 he Btust 
Indian l{ailff'ai/ Co, v. ^fndho Lul (3). 
Hurington and Carnduff, JJ., held that ft 
notice to the Divisional Traffic Manager 
was not suflicietit. In the case of Radha 
Kissen v. The East Indian Railway Co. 

,1) 18 0. W. ». 84 tWM), 

(1) 18 C. W, H, 24 a#©*). 

( 2 ) 1 « c. yr> K. 964149181# * 

(3) 17 0. W. K. U84 
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(4), Pl(‘tclier and N. R. Chatterjea, JJ., 
held that a notice to the Goods Superin¬ 
tendent was not sufficient. The law re¬ 
quires that the notice should be on the 
Ag<?it and wo think that the notice must he 
on the Agent and whether a particular 
officer is authorised by the Agent to receive* 
such notices on his behalf is a (juestion of 
fact that must })e decided on evidence. 
are also inclined to favour the second ciui- 
tention of the Petitioner as the ease made 
in the plaint was one of loss and wcaild 
therefore come \indor Art. 80 of the Sedse- 
dule to the Limitation .‘\ct. In this view 
of the ca«e it is not necessary to consider 
the third point. 

We make the Ruh‘ absolute with cesi'* 
two gold moburs. 

N. G. Rule made absolute. 

L0BIM1N4L REVISION AL JURISDICTION. I 

Spit No. 124 of 1916. 

V. R. Alexander, 

CfliTTT, J. Complainant, Petitioner, 

Walmslev, J. V. 

1916, R. W. Connors and 

18, February. 4 others, Accused, 

Opposite Party. 

Criminal Prooviure Code (Act V of 1898), sect. 
fBS, 959 — WarTant eate—Ditcharyt of uceuted for 
abimee of complainant. 

In a warrant case an order dischargiiui 
an accused person on account of the absence 
of the complainant oannot be made under 
sec. 253, Cr. P. C. Such an^order can onlij 
he made under sec. 259 and in a case where, 
the offence may be lawfully compounded. 

This was a Rule upon the Chief Presi¬ 
dency Mivgistrate of Calcutta to show 
cause why the orders of Mr. Keays, Se¬ 
cond Presidency j\lagistrate of Calcutta, 
dated tlie 7th and 8th of December 1915, 
d’seharging the accused under sec. 253, 


Cr. P. C. and refusing to restore the case, 
should not be set aside. 

The facts of the case are that on the 
*261 h October 1915 one Y. R. Alexander 
filed a complaint against the opposite party 
eharging them under secs. J47, 341, ‘352, 
354, .392 and 411, I. P. C., before Mr. 
Keays on the allegation that while h(i was 
passing along the Corporation Htreet on the 
evening of the 11th October 1915 he was 
abused and assaulted and forcibly carried 
away to a certain distance by accused 
N'os. 2-5 and others under the orders of ac¬ 
cused Xo. 1, with whom he had been on had 
terms and also that his stick and cap were 
snatched away by them. The Magistrate 
after holding judicial enq^ry iiito the 
matter granted summons against tlm ac¬ 
cused under secs. 147, 341 and 3,52, T. P. (’. 
On the 7th December, the first day of hear¬ 
ing, the complainant was a few inimilea 
late when his case wasNj^led on and th.e 
Magistrate passed the or(W“ Comjdainant 
absent, accused discharged. S(;c. 253 Cr. 
P. C.” A few minutes after the com¬ 
plainant appeared in Courl and an af)pli- 
eation W'as made on his behalf for the res¬ 
toration of the case which was also refused, 
the next day. The Complainant there¬ 
upon moved the High C’onrt and the pre¬ 
sent rule was obtained. 

liabus Jyotish Chandra Ilajra, Dcbe.ndra 
Nath Kuktar, Mrityunjoy Chatter ji, 
Apurva Chandra Muherjee and Heramha 
Chandra Guha appeared in support of the 
rule. 

No one appeared to show cause. 

The Judgment of the Court was as 
follows;— 

In this case, the procedure of the 
learned Magistrate in discharging the 
accused under sec. 253 Cr. P. C. in conse¬ 
quence of the absence of the complainant 
' was not in accordance with law. Sec. 253 


‘ (l) 19 0. W. N. 62 (1918). 
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only provides for the discharge of an 
iio(!used wliere the Magistrate finds that no 
case has been made out f)r he considers the 
charge to be groundlo.ss. The disfsharge in 
the absence of the. c<miplainant can only 
be made under sf*c. '259, (h‘. 1\ C. and then 
oiilv in a case where the offence mav he 
lawfully eomjKjunded. We must accord¬ 
ingly sot aside the order of dischargi; and 
direct a further enquiiw into the case. As 
on 8th Jh'cembcr 1915 the l('.arned Magis¬ 
trate expres.sed a strong opinion ^^ith re¬ 
gard to the case, we dirwt, that tlie 
Chief Presidency Magistrate do transfer 
the case to some other Magistrate fi)V trial. 
S. C. M. 

^NA HIGH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Order 
No. 511 OF 1914, 

1 RamxBaqadur 
I SiNon and anr., 

I Defendants, Nos, 1 
I and 2, Appellants, 

V. 

Ajodhva Sinoh, 
Plaintiff, Respon¬ 
dent. 

Transfer of Property Act (/ T of 188S), sec. 89— 
Mor^age-bond — A ttestation — Person subscribing as 
scribe if attesting witness 

Per CiTAMiER, C. J .—To he nn attesting 
witness within the. meaning of sec. 59 of 
the Tramfcr of Property .lot, the witness 
mvst not only hacc seen the eocecttlion of 
the document but should have also snb- 
scribed as a witness. 

Shamu Patpkr r. Abdul Kadir 

(4) relied on. 

■ Raj Narain fiHpsH v. Abdur Rahim (1), 

(i| 6 C. W. N. 46« (10O1|. 

<4) L. R, 8« I. A. 218 j •. 0 I. L. R. 88 l£»d. 

6Q? ; 18 C. W. ». 1008 {18I8). ^ 


JJiNAMOYi Drbi V. Bon Behari Kapur (2) 
and Badri Prasad v. Abdul Karim (3) 
referred to. 

Where a person who subscribed a mort¬ 
gage bond as scribe was proved behave 
been present when the document was exe¬ 
cuted and the lower Appellate Court ifpon 
this and other evidence found that he had 
seen the document executed and held that 
he was an attesting witness within the 
meaning of see. 00 of the Transfer of Pro¬ 
perty .1 rt : 

Held, per Cha.mieb, C. d.—That 
although on the finding he must be held to 
have seen the mortgage-deed executed, the 
scribe was not an attesting witness as he 
did not subscribe as a witness. 

Per .JwALA Prasad, J .—That in the 
absence of evidence showing that he had 
witnessed the execution it could not be pre¬ 
sumed that he had. 

A scribe of a deed who has witnessed the 
execution may sign the deed because he 
has done so, and yet describe himself ns a 
scribe. 

This was an apjx’al against the judgment 
and decree of R. Sheep.shuiiks, Ksq., Dis¬ 
trict .Judge of Mozutterpur, dated the 22n.l 
July 1914, reversing the decree of JJab.i 
Rajeswar Pro,sad, Munsif of Hajipnr. dat*‘d 
the 2*2nd April 1914. 

This appeal arose out of a inortguge suit. 
The Plaintiff Ajodhva SingJi liroiight this 
suit on the allegation that JJienli Singh the 
father of Defendant No. 1 and grandfather 
of DefendanTs Nos. 2 to 4 executed a mort¬ 
gage-deed on 21 st .lime 1904 on receipt oi a 
loan of Rs. 100 bearing interest at 12 per 
cent, per annum. The defence inter alia 
wan that the deed was not duly executed 
and attested. Various issues were raised 
in the Primary Court, but that Court on 
(2) 7 C. W. N. IM (1202 . 

(8) I. L it. 88^ 254(1218). , 


0 

Chamikr, 0 . J. 

J wala Prasad, J. 
1916, 

6, April. 
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the (evidence of tlie Plaintiff found that 
when the mortgagor signed the mortgage* 
deed only one witness out of five witnesses 
was present and the remaining witnesses 
came^j^fterwards and on receipt of acknow- 
ledgAient from the mortgagor that he had 
signed the deed, they signed the bond as 
witnesses. The first Court therefore held 
that the mortgage-deed was not duly at¬ 
tested by two witnesses ^\ithin the meaning 
of sec. .00 of the Transfer of l*ro[>erty Act 
arid dismissed tlie suit. On appeal to the 
District Judge, the learned District Judge 
held that as the scribe was present all along 
and that as be signe<l the bond as a scribe, 
he must be taken to be another attesting 
witness and .so the deed was duh’ attested 
Avithin the moaning of the law and so he 
decreed the appeal and remanded the case 
to the first Court for decision on the other 
issues raised in the case. The Defendants 
,Nos. 1 and 2 therenpon preferred this 
second ufiiieal. 

Mr. Atul Kri.'thtut Uay for tlie A])i)ellants 
contend«‘(l that the scribe in the present 
case is not an attesting witness within the 
meaning of the law. “Attesting witness” 
has been define<l by Jjord Campbell in 
liurdclt V. Spilshury (5> as ” a witness 
who has seen the deed execut'd and Avho 
signs it as a witness.” The meaning of 
attestation has been settled by the Privy 
('Onncil in Shamu Patter v. A bdtil Kadir 
tjl. The ca.se of Badri Prasad v. Abdul 
Karim (.'!) is alsf) in point. Referred also 
to Ranu v. I/uxman Rao (6). 

Th(* case of Raj Narain Ghtsh v. Abdur 
Rahim (D is no authority after the .Privy 
(-'oAincil d('cision referred to above. The 
case of Dhinmoiji Debi v. Bon Bchari 

(1) 8 0. W. N. 464 0801). 

(8) I. L R. 86 All. 264 (1813'. 

(4) L. R. 88 I. A. 218: a. o I. L. R 86 Mad. 

607; 16C.W.N, 1C08 (1818»- 

(6) 11848J 10 Cl k Pin. 840, 417 (1848). 

(0) I. L. H. 88 Bon, 44 (1808). 


Kapur (2) referred to in the lower Appel¬ 
late Court’s judgment is cloarl^' distin¬ 
guishable. 

Mr. Luchmi Narain Singh for the Res¬ 
pondent contended that the present case is 
distinguishable from Badri Prasad v. Abdul 
Karim (S). 1’ho Privy Council judgment 
is in iny favour. The cases of Raj Narain 
('th<i,<ih v. Abdur Rahim (1) and of Dina- 
ninyi Debi v. Bon Behari Kapur ('2) are 
authorities for the proiwsition that a scribe 
is an attesting witness, although there i.s 
no (widence that he signed after the exe¬ 
cution of the mortgage-deed by the mort¬ 
gagor. 

The Jl'UOMKNT OF THK C(jiRT was as 
follows 

Chamier, C. J.—This appeal arises out 
of a suit brought by the Kespondent 
\jodhya Singh u|>ou a simjile mortgage 
uiadc by an aricestor of Appellants to 
secure the repayment of ns*. JOO and in- 
lere.sl tlicrcon. The only defence with 
which wo ar«' now concerned is that the 
docunieiit is not proved to have been 
attested by two witnesses as recpiired by 
.sec. 59 of the 'Fi'ansfcr of Proj)erty Act. 
The execution of the docununit purports 
to have been witncs.sed by five witnesses 
who have signed their name.3 as attesting 
witnesses in the margin in the usual place, 
Iti the right hand bottom corner of the 
document there is the signature of a man 
named Jjalhihari who describes himself as 
Katih tamassuk. It is contended that Ijal- 
liihari was an attesting witness. It has been 
found by both the. Courts below that none 
of the persons who signed their names 
in the margin as attesting witnesses were 
present when the executant signed his 
name on the document except G-angotri 

ID 6 0. W. N. 464 (1801). 

(2) 7 0.**W. R. 180 (1808). 

iS) I. L. R. 86 AU. 864 (1918). 
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Coiislitiiiion of Benches. 

The confitituium of Couris an<l distribution 
(»f business amongst them, which is to take 
eiTect iinmodiatel^^i’tor the disposal of the Full 
JJ(Mu*h Feforence are as follows :— 

Lkttkiis Patent ArriuLS.--The llon’ble 
the (.’hief Justico and the Hon'ble. iSIr. Justice 
Alookerjee, 

(Juorj* I.—The Flj^ble i\rr. Ju'^ticc Wood- 
roiTe and the J-lon’b*.Mr. .Justice Chaudhuri. 

CfRoi'P 11.—The Hon’ble iNlr. Justice Teunon 
and the Hon’ble ^Ir. Justice Sheepshanks. 

fiRoiTp III.—The Hon'ble INIr. Justice N. R. 
Chatferjea and the Hon’ble Mr. Justice 
Ividiardson. 

(Inorp IV.—The Hon’ble iSlr. Justice D. 
(’hatlei’jee and the Hon’ble Mr. Justice New- 
bonld. 

CniMIXAL IlrSINKSS AND SPKOlAIi ApPKALS OK 
ALL Gkolps.—T he Hon'ble Mr. .Justice 
C'hitty and th^. Hon’ble ^Ir. Justice Walinsley. 

Orkjnal Sidk.—T he Hon’ble iMr. Justice 
Flch'licr and the Hon’ble Mr. Justice Greaves. 


Criminal Session. 

The Second Calcutta Crimltial Session will 
commence its sittings from \Vednes<lay next, 
.^Fr. Justice Greaves presiding. 


Mn. Justice Sheepshanks. 

We are glad that Mr.. R. Shee})shankR, 
T.C.S., has been appointed a Judge of the 
Calcutta High Court to officiate in the place of 
Mr. Justice Beachcroft who has gone on leave. 
Mir. Sheepshanks was formerly a Registrar on 


the Appellate Side of the Calcutta High Court. 
As District aud Sessiotis Judge at Mozaffar- 
pur he haa for many years enjoyed the 
reputation of being a painstaking, patient 
and sound Judge who was always anxious to 
do justice. 


Professional service for enemy subjects. 

Wc noticed in these columns some time ago 
how under the traditions of the English Bar 
even a treacherous enemy subject when accused 
of tlu' < onlomptib]e crime of spying experiences 
no diflitadty in engaging counsel to defend him 
before the British Courts. The Lord Chief 
.Justice observed in the case of the spy Kurpfcrlc 
“ It is in accordance with the honourable tradi¬ 
tion of the Bar that even a charge ho odious as 
that of spying in the interest of the enemy 
should meet w'ith a proper defence.” Wo have 
seen that in a number of cases before the Prize 
Court and applications for habeaft corpus, 
alien enemyjuibjects have always been able 
to avail tliemselves of professional semces. 


The recent case of Scales v. Wtilfiug shows 
also in a striking manner how even bitterly 
hated oncniy subjects w'bcii they approach 
British Courts receive all the facilities o|)cn to 
them under the British system of justice and 
even a. British jury return a di.s()assionate ver¬ 
dict ignoring the grave wrongs to w'hich the 
British ])eople have Ix'cn .subjected during the 
War. In this case the jdaintiff brought a suit 
for wrongful dismissal against the defendant 
who is the proprietor of Samlogen and was 
resident at the time of the suit in Berlin. The 
defendant engaged a leader of the English Bar 
and after eontost a British jujry brought in a 
verdict in favour of the alien onemy. 


^ifr. Justice Darling who tried the case some¬ 
what humorously observed that the English law 
furnished precedent for even the Devil to be re¬ 
presented by doimeel (md Hi« Xiordship in 

1V!I 
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support uf tliis refenod to tlio followiiig practice 
of the jVJiddle Ages. 

■' In the middle ages, when the heretics u:>cd 
to be tried, it was commonly said that the Devil 
had put into tlie mind of the accused person to 
say this or that, and it was felt to be unjust that 
the Devil should be accused before several 
cardinals .jtnd bishops and not be "represented. 
Tbercforfe a })er8on was a]J|Jointed called tbe 
Devil’s .\dvocate. The prosecution put for¬ 
ward their cast;; the hei'etic put forwaj’d bis 
case; and then the Devil’s Advocate said what 
he could for his case.” 


A correction. 

Mr. M. V. Kaniaswamy Iyer, the author 
of the article styled ” Power of Court to Ke- 
visc Valuation i)y Plaintiff under sec. 7, cl. 
iv, of the Court Fees Act, 1870 ” which 
appeared at p. cxiv of the current voliiuje 
writes to inform ns, that lie has been incor¬ 
rectly desenbed at p. cxvii as ” Vakil, High 
Court, ^ladras.” He is a Vakil, but not of the 
High (,'omt. The word Vakil, we now gather, 
is, in Madras, tbe general term applied to all 
pleaders and is not restricted, as in this I’ro- 
vince, to pleadets of the High Court only. 


HOW CAM OCCUPANCY RIGHT BE 
ACQUIRED? 

(Conlimu'd fmin ivKjr <.v.iviii.) 

Tiv rWHLVR VIURS’ OCCrPATION.—111 tlr- 
second jilace the oceupiuu'y is acrpiired by a 
raiyat occupying for a [leruxl of tu'vhr years. 

OC’Cri’.VTJO.N WIIOLLV OR PAR'I’LV JiKI<’OlU3 oR 
AF'J'KB Acr.—I’Jie holding of land for twehc; 
years may be wholly before or whrtlly aficr nr 
jiartJy before and partly after the passing of Act 
X of 1859 to entith; the raiyat to a. right of 
occupancy, Thakoorani v, IHshcshur, B. li. R. 
F. B. 262; 3 W. H. (Act X) 297, and the 
Bengal Tenancy Act has laid down the same 
rule of law’, Act VIII <»f 1885, Sec. 20 (1). 

.\nchstor’s oocuPATio.N '.—a raiyat is also 
entitled to the benefit of the ocefipution by his 
father or other person frotn w’hom he has in¬ 
herited. “ A person shall be deemed ”—ac¬ 
cording to the Bengal Tenancy Act—” to 
have lu'.ld as raiyat anv land held as a raiyat 
10V whose heir he is ”; Act VTII of 

1885, Sec. 20 (,3). Thus in computing the 
jwnod of twelve years recpiired for the acquiai- 
9^ right of wcupancy, raiyats are en- 
ntled to add to their own possession the time 
during, which the iierson fi’om whom they in¬ 


herited the laud hud been in occupation; 
|l'•<^tson V. Sarat, 7 W. R. 395 ; Nani v. Murari, 

8 W. R. 127 : Lai v. Solano, 1. Jj. R. 10 Cal. 
•15 : 12 C. D. R. 559. This- is under the old 
law as well as the present. 

Joint occupation bi co-sH.\niiiis. —Whe- 
ilier the land was in the sole and cjiclusivc [kis- 
session of the raiyat or was held jointly with 
others, or partly jointly and partly severally, 
lie v\ as muler the old law, entitled to the berto- 
fil of the possession for the puriiosc of accrual of 
the occupancy right; Forbes v. Ham, 22 W. J\. 
51. Jiut see Mahomed v. Jkiin, 8 B. D. R. 
:»38 : 22 W. R. 52u. The Bengal Tenancy 
.\ct also refers to raiyats in joint occupation of 
land as raiyati holding and lays down that 
when land is held by two or more, co-s/iurcrs 
Uf, a j-ai}ati holding, each of the eo-sharers i.s 
deemed to hold it as a raiyat and acquires (he 
.■^falus of a .sett'ed raiyat and a right of oceu- 
|)uncy with it. Act VIII of 1886, Sec. 20 (D ; 
See Forbes v. Ham, 22 W. R. 51, setting 
abide Mahomed v. Ham, 2'i'^ A'. K. 521 : 8 B. 
L. R. 338. The meie lact of joint holding by 
a number of persons does not juevent the right 
as to the entire latul growing in any one of 
these joint-leiianlji or tenants-in-amunon, 
t-’arada Charan Mitra’s ^vand Law of Bengal, 
330 : See Peary v. Hadhk ;, 5 C. L. J. 9. 

The status of a settlexl raiyat is thus accpiirod 
by a cultivator who has held any land in the 
|iarticular village for twelve >ears continuously, 
jo.ntly with others, for the whole period or 
part ol the time. 

TuANSPKRtiB’s I’Ossussion!—'I' hey were and 
still are entitled te add (o their ))osses.don the 
peri(Ml during which the holding had been in 
the oeeupatioji of their transferers, it the jotes 
were transferable, but not otherwise, Watson 
V. Sarat, 7 W. R. 305 : Dinobandhu v. Ram, 

9 W, R. 322 Durga v. Brinrt'ihan, 11 W. R. 
162 : Nttrehdra v. Ishan, 22 W. R. 22 : 1 B.- 
E. R. 274 : Khirod v. Gordon, 23 W. R. 237 : 
Lai V. Sohnu, I. E. R. 10 Cal. ib : 12 C. L. R. 
559, even with the consent of the landlord, 
Tara v. Surio, 15 W. R., 152: Hyder v. 
Hhubendra, 17 W. R. 179. 

OCCrPATION ('NJ)HR LKASK OR OTHERWISE.— 
Formerly under .\ct X of i859, a raiyat could ac- 
quii e a right of occupancy by tw’elve years’ occu¬ 
pation, whether he held under a patta or not, 
but this provision did not affect ” the terms of 
any w'ritten contract for the cultivation of land 
when it contains ftny express stipulation to tbe 
c*ontrary,” Act X of 1859, secs.. 6 and 7. 
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Stii'cesMivc or shitjlc lease—Effect of covenant 
for re-entry. —^The question as to the effect of 
occu|>ation uutler sueaessive wiitten leases for 
terms of years aggregating to more than twelve 
years, or under a single lease for moi’e than 
twelve years, was raised in several cases and 
there were conflicting judgments of the High 
(Vnirt, and the law was ultimately settl<xl by a 
i’’iill Jiench. “ The whole question ”—said 
Couch, ('. J. .delivering the judgment,” “turns 
ujxui what is the meaning of an expiess stipula¬ 
tion contrary to the raiyat ac<piij‘ing the light of 
occupancy. ^Cow, where there is a patia for 
a lixed term, no douht at the expiration of that 
term the landlord has a right of re-entry uj)on 
the land*; and if the raiyat does not give up 
possession, the landlord may recover the laud 
from him. I'he landlord iieerl not enter ujion 
the land, if he does not think fit; he may, and 
often does, al'ow the tenant to remain iii |;osscs- 
sion of the land. 1 ca.nn :t hold that the light to 
nveiitry which ariw'-s hy reason of the expira¬ 
tion of the terrff named in the patta can be re¬ 
garded as an express stipniation that the raiyat 
shall not, if he occupies the land for m .re than 
twelve years, aerpiire the right of occupancy 
given by section 6,” Shea v. Ham, 1.7 \V. K. 
JC B. 02 : 8 B. h. W 1()5. followed in Golam 
V. Ilari-sh, 17 W.'W. 052; Narain v. Mansur, 
25 W. U. 155. 'J’he. effect of this decision 
seems to be whether a raiyat held under a single 
lease or under different leases following one 
after tlu' othertio acquire<l a riglit of oecuiiancy 
in the land .so held by him when the entire 
|*eriod of occupation exceeded twelve years, 
providc'd there was no express covenant for re¬ 
entry hy the landlord at the expiration of any 
of them. An implied covenant for re-entry 
was not suflicient to defeat the statutory right 
^\hich could l>o acquired by a raiyat by twelve 
years’ occupation, MulihUtr v. Brojoraj, 9 C. L. 
it. .1J4 : (jhandrabati v. Hnrington, I. L. R. 
18 Cal. 349 : L. R. 18 I. A. 27. A mere reserv¬ 
ation of a right of re-entry on the part of the 
landlord unless it amounted to an express 
stipulation by which the raiyat contracted him¬ 
self out of the Benefit of the Act did not bar 
the accnial of the right. 

Holdfing over hfter expiry of term .—An 
express covenant for re-entry, however, 
entitled the landlord to- eject the raiyat 
at the end of the term, but if the land¬ 
lord allowed the raiyat to hold over after 
.the expiration of the term of tFe lease he w-as 


der the lease to the subsequent period i 
the total iieriod exceeded twelve years 
raiyat acquired a right of occupancy, ibo 
V. Mahomed, 25 W. 11. Ill: Mukhl 
Brojoraj, 9 0. L. ii. 143. The Bengal 
ancy Act has laid down that a raiyat ac 
the right of ocx;upancy for twel^^ years 
tlier he Ijolds ” under a lease or OTlierwif 
Act VIII of 1885, 8ec. 20 (1) and 8ec. 
that is to sa.y hp acquires the right whethei 
is a ctjvcnaut for n>-cutiy or not, and ” lu 
in any contract between a landlord and t 
made before or after tlie jiassing of tlii 
shall bar in perjietuily the acqnisitiou 
take' away, the right of iM-eiipaney in any 
.\ct V'lll of 1885, Sec. 178. A covonai 
i-e-entrv is now invalid and i.^ not enforce 

lx CASH OF J^KIVATH L.\XI)'.--Iu CUbC l 

pi’ivate lands of jiroprietors held hy a i 
we have- already seen that the right cam 
ac(piired when such lauds arc held “ ur 
lease for a. term of years or from year to ' 
Act VllI of 1885, Sec. llG, and wlu*thc 
raiyat holds under one lease or siict 
leases jjossessiou tor twelve years gives h 
right. But if the land was not initial 
out for ii t(*rm or fi-om year to year, it 
seem that twelve years’ (K.*eupation would 
on the raiyats the right even on such 
Masndan v. (ituhr. 1 C. Fj. .1. 456, so fr 
of utbandi, char and diara lands.See a 
Radha Raman M\;kkr.ikr, M.A., I 
(To be continued.) 

Thh Law oh (iAMJ.M; am> W A(u:niNr., 
•S'. C. Vrlinher, LL.Ii. Published I 

Times Press, Bomba if. 

This is the s'^xuid ciliiiou of a (reatise o 
law' of gaming the tii>i edition "t wJiicl 
published fifteen ^caJH ago. It is a voluJ 
about 250 pages which contains all the 
dealing with gamhiing of the siweral Le 
tivc (.V)iiMcil!j in India. In the notes o; 
sections IVoth Lnglish and Indian cases 
been reft^rred to. The book will be found 
bv the busy practitioner. 

(.^oMMI’x rAKIHS ox THK Indi.\n Railwai’ 
(IX OK 1890). By M. Teruvenkata Cf 
Madras. Printed by Hoe dk (Oo., at the Pi 
Press, Stringer’s Street, George Town. 
Price fts. 

The author of this wwlrwlas formerly ! 
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and has compiled the “ High Court Decisions 
of Indian Railway Cases.” He thus brings to 
the preparation of the present work, a ripe 
experience and a familiarity with the case-law'. 
The Indian Railways Act, however, forms only 
a fjortiori of the Railway Law of the country, 
and this Act with its commentaries occu])io3 
only about half of the book. An equal half 
of it is taken up by the general rules framed 
by the Railway Board for the Railways adminis¬ 
tered by Government, Rules for enquiring into 
and reporting on Railway accidents. Rules for 
warehousing and retention of goods, Rorms of 
Risk-notes, and provisions of other statutes 
bearing on railways and miscellaneous cases not 
assignable to any iiarticular provisions of tlie 
Railways Act. A neatly got-up and comi)act 
volume which gives nearly all the information 
a. legal practitioner requires in dealing w'ith 
railway cases, it can hardly fail to be useful. 


<|lote0 of (HttoeB. 

CALCUTTA HIQU COURT. 

I MMt dMlBlOBS net rapostM 
m# Imno OMit to bo tolly ttporltd hora«ft«v.i 

Civil Appellaie .Turisdiction. Before D. 
Chattbujeb and Beachroft, JJ, Ai'PEal 
FROM Original Order No. 478 of 191-1. 
UPENDRA MOHAN 8AHA CHOW- 
DHUltl AND OR8., Appellants v. BRIND.V- 
BAN BEHARY 8AHA PRAMANIK, 
Petitioner in Insolvency, Resjjondent. 
3rd P’ebruary.me. 

Provincial Insolvency Act, see. 3(i —Order o,f 
enquiry if legal. 

This was an apjjeal preferred against the 
order of J. D. Cargil, Esq., District Judge of 
Zilla Mymensing, dated the 2lHt of July 1913. 

The Respondent, Brindamad Behary Saha 
Pramanik, was adjudicated an insolvent on the 
5th October 1912 and a Receiver was appointed 
of his projierty. On the 18th February 1913, 
some of his creditors made un applidhtion stating 
that the insolvent jind his brother have trans¬ 
ferred certain properties in favour of their uncle 
and brother-in-law to defeat the creditors. 
Notices were thereupon issued ujxin the trans¬ 
ferees and the insolvent to show cause w'hy the 
^ansfer should not be dec’ared void against the 
Receiver and annulled by the Court. The trans¬ 
ferees filed written statements and cited wit¬ 
nesses but they took a preliminary objection to 
the effect thgt the proper person to make this 

» 


ajiplication was the Receiver and not the cre¬ 
ditors and hence it cannot be entertained under 
sec. 36. The District Judge passed the fotlow- 
iiig order dated 21.st July 1913 :— 

Pleaders heard. This is an application 
under sec. 36 of the Provincial Insolveucj' Act. 
In 12 C. L. J. at page 452 it is held that the 
language of sec. 36 justifies the inference that 
the proper [lerson to make the application 
under that seedion is the Receiver. In the 
pit'stait instance the application has been made 
to this Court by certain creditors. The appli¬ 
cation is rejected. The creditors can move the 
Wi'ceiver who if he sees fit will make the neces¬ 
sary application to this Court.” 

'j'his appeal was against this order.’ 

Al'lerwards the Receiver submitted a report 
suiiporting the allegations of transfer stated in 
tlu! application of the creditors. B'il 

On rijceipt of Ihis report the learned District 
.liidge made the follow'ing order:— 

” Send the jiajxirs to the Munsif of Tangail, 
Hooond (!ourt, for enquiry aht) report undiu 
sec. 36, Insolvency Act, w'hether the transfers 
referred to in para. 6 (a) to*(c) of the Receiver's 
report were made in good faith and for valuable 
consideration.” 

On rccei]>t of the MunsiBs rcj>ort the District 
J udge called upon all persoLi- interested to show 
cause, why those properties should not bo in¬ 
cluded in the list of assets of the insolvent and 
sold by the Receiver. 

The j)reserit appeal w'as preferred by the 
creditors making the insolvent as the* only 
Respondent. 

Held —That there was no warrant in law for 
the reference to the Munsif. That the further 
order made upon the receipt of the report was 
also not quite accurate. The order should have 
I)een in accordance with the terms of sec. 36, 
as to why thp transfer should not be annulled. 

Th(*ir Lordships directed the Judge that he 
should ‘ 'proceed with the case after issuing fn’sh 
notice upon the transfer(»c8 to show cause M’hy 
the tran.sfer should not be annulled under sec. 
-■’>6 of the Provincial Insolvency Act and upon 
hearing such cause as rimy be shown, he will 
pas.s the necessary order under sec. 36.” 

Babus Manmatha Nath Mukerjee and Salin^ 
dra Nath Mukerjee for the Appellants. 

Babu Satish Ch. Qhaudhufi for the Respon¬ 
dent. 
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Prasad and unless it can be held that 
Lalbihari was an attesting witness the 
suit must be dismissed. The Court of 
first instance held that Lalbihari was 
not an attesting witness, but on appeal 
the District Judge observed that ac¬ 
cording to the evidence adduced by 
the Plaintiff Lalbihari was present 
throughout the whole transaction from 
the drawing uj) of the bond up to the 
time when the parties went away. “ If 
so,” says the learned Judge, ‘‘he was pre¬ 
sent When the bond was signed. Plaintiff 
does not say in so many words that Lal¬ 
bihari actually witnessed the executant’s 
signature, but his witness No. 2 does say 
so. I believe this evidence and I find that 
the scribe saw the bond signed.” What 
witness Nc^2 said, wms that he and the 
persons whose names appear in the margin 
of the document and Ijalbihari were 
present when the executant signed his 
name. The leaned District Judge ap¬ 
pears to hold tUm as Lalbihari was present 
when the mortgagor signed the document 
and afterwards signed his own name on 
the document he must be regarded as an at¬ 
testing witness. As authority for this view 
he cites the cases of J?oj Narain Ghosh v. 
Abdur Rahim (1) and Dinamoyi Debt v. 
Bon Behari Kapur (2), and he disagreed 
with the interpretation that was put upon 
those rulings by Mr. Justice Griffin and 
myself in the case of Badri Prasad v. 
Abdul Karim (3). The present case no 
doubt differs from the Allahabad case just 
mentioned, for in that case the scribe of 
the document wrote his name on the deed 
before the deed was signed by the execu¬ 
tant. But we W’ere of opinion in that case 
that an attesting witness within the mean¬ 
ing of sec. 68 of the Indian Evidence Act, 

(1) 6 0. W. N. 464 (IJ6QI). 

(2) 7 0. W. N.160(lP03)k 

(8) I. Ii. B. 86 All. 864 (IStft. 


1872, was a witness who has seen the deed 
executed and who has signed the deed as 
a witness. I am of the same opinion now 
and I rest my decision on the judgment of 
their Jjordships of the Privy Council 
in the matter of Shamu Patter v.^^bdul 
Kadir (4). In that case their liord- 
ships quoted the decision in Burdett v. 
Spihbury (5) with approval and in farti- 
cular approved of the statement of the Lord 
Chancellor that a pai*ty who sees a Will 
executed is in fact a witness to it and if he 
subscribes as a witness he is then an attest¬ 
ing witness. Their Lordships held that 
the word ‘‘ attested ” in sec. 59 of the 
Transfer of Property Act, the section with 
which we are concerned in the present case, 
was used in that sense. In the Allahabad 
case we said that although the scribe might 
have witnessed the execution of the deed 
in suit he did not sign the deed as a wit¬ 
ness. The same remark may be made 
here. Lalbihari on the finding of the 
learned District Judge must be held to 
have seen the. execution of the mortgage- 
deed, but it is evident that he did not sign 
the deed as a witness. I therefore hold 
that Lalbihari is not an attesting witness 
within the meaning of sec. 69 of the 
Transfer of Property Act. In my judg¬ 
ment the Munsif was right in dismissing 
the suit. I would allow this appeal, set 
aside the order of the District Judge re¬ 
manding the suit for retrial and dismiss 
the suit with costs in all three Courts. 

JwALA Prasad, J.—The only point that 
arises in this appeal is whether the mort¬ 
gage-bond in'suit was duly attested by at 
least two witnesses as required by sec. 59 
of the Transfer of Property Act. The 
bond bears the signatures of a number of 
persons as attesting witnesses to it and also 
^ ' (4) L. B. 88 I. A. 818: B a 16 0. W. H 

1009} I. U B. 86 lUd..807 (1818). 

.6) 10 a * r. 840 (1148). 
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tlie signature of Lalbihari Lai described 
therein as the scribe of the bond. Upon the 
evidence in the case the learned Munsif 
held that one only of the witnesses of the 
bond was present at the time of the execu> 
tion ^’^reof by the mortgagor. The learn¬ 
ed District J iidge held that the scribe was 
present throughout the whole transaction 
from the drawing \ip of the bond till the 
parties w^ent away. From this he infers 
that the scribe was present when the bond 
was signed and he says that the Plaintiff 
No. 2 de|X>sed that the scriCe actually 
witnessed the signature of the mortgagor. 
On looking into the evidence, I find that 
that witness dues not say that the scribe 
witnessed the execution of the deed. The 
fact that Lalbihari Lai is described as hatif 
tamsuk does not show that he did not 
witness the execution. It often happens 
that the scribe of a deed does witness the 
execution and he may sign the deed be¬ 
cause he has done so and yet describe him¬ 
self as katif. In the present case there 
is no evidence that Lalbihari Lai did wit¬ 
ness the execution of tl»e deed and it can¬ 
not be presumed that he djd. I agree wdtlj 
the order proposed by the learned Chief 
Justice. 

The order of the Court is that the appeal 
is allowed, the order of the District Judge 
set aside and the suit is dismissed wdth 
costs. 

A. K. R. 


PBIVT OOUNOlli. 


[Appeal from Bombay.] 


Viscount Haldane. 
Lord Parmoor. 
Lord Wrbnbl'ry. 
Sir John Edge. 

Mr. Amber Ali. 
1915, 

2(5, November. 


Nagindas Buug- 

WANDAS, Ap¬ 
pellant, 

V, 

Bachoo Harkis- 
SONDAS, Respon¬ 
dent. 


Hindu Lftw—Putt'tion—AdopUd ton of out 
brother if mop thare tquedlp with. naturalAfom ton 
of another—Poeiiion of adopted «oa, where no 
legitimate eon eubtequentlp bom to adoptive father 
—Hindu L-tw, progrettive character of—Change in 
adopted eon's poeition in Hindu eocietp. 


In cases of distribution of family pro- 
pcriij by partition, an. adopted son (ac- 
cordiny to pnratjraplis 24 and 2ii of sec. 5 
of the Dattaka Chandrika) sihnds e.raetly 
in the same position as he ironld staaid 
if he u'erc a naturally-born son of his 
adoptive father, subject to this quali- 
fieaiion that if there a competi¬ 

tion between an adopted \/n and a subu- 
yuenlly born leyiiimatc natural son of the 
same father, the adopted son takes a less 
share than he would take if he hnd been a 
naturally-born Icyitimate son. 

Upon this interpretation, paragrogdis 
2t ami 25 of sec. 5 of the Dattaka 
Chandrika are not in coufiiel with any 
principle of the Mitakshara- or of the 
Vyavahara Mayukha and they are consis- 
teni tciih Jhe reference to the text of 
Vasistha in pamyraph 1 of see, W of the 
Dattaka Mimansa. 

Where of two brothers, B and H, who 
were members of a joint Hindu family, 
li left a widow who adopted the 
Plaintiff as B's son, and H left Defendant, 
his natural-bom sons. 

Held— That in a suit for partition Plain¬ 
tiff was entitled to an equal share of the 
coparcenary 'property with the Defendant. 
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Mabkby and Prtnsbp, JJ.’b interpreta¬ 
tion of paras. 3i and 25 of sec. 5 of the 
Dattaka Chandrika in Kaghubanund Dosfl 
r. Sadhu Chobn Doss ( 1 ) overruled. 

Tara ^foiiux Bhuttacharjek v. Kbipa 
Moykb Bkbia (* 2 ) and statement as 
to adopted son’s status in Mittkr .Vs., 
judyment in Kali Komvl J^Iozoomdab ». 
L’ma Shenkur Moitra ( 7 ) approved. 

This was an appeal against a jutiguieiit 
of th^ Bombay High (’onii (Soott. C. .T., 
and Batchelor, .1.), reversing qn appeal the 
decision of ^facleod, J., of the same High 
Vourt. 

The suit was iiistit,iiled by the Appellant 
rgainst the llespondcud for ]>aitition of 
joint fauiil^)roperty formerly owned by 
two brothers, Bhagwandas Nagardas and 
Hurkissondas Nagardas, the two surviving 
sons of Nagardas Shobhagdas who had 
died in 1893. H«rkissf>ndas died on 14th 
Se|)tember lOOO^eaving him surviving his 
wife who was then pregnant and who was 
brought to bed of a posthumous child on 
18th December 1900, viz., the Jlefendant- 
lles^wndent. Bhugwandas died childless 
on 17th l)e.c(‘iuher 19(M), leaving a widow, 
who pursuant to an authority given to her, 
adopted the Plaintitf-Appellant as son to 
Bhugwandas on 17th Vebniary 1901. The 
parties were Gujrati Hindus. 

The question in the suit was as to the 
share Plaintiff would get out of the an¬ 
cestral joint family property. Macleod, 
J., who heard the suit in the first instance 
held that the shares of Plaintiff and De¬ 
fendant were an equal half. On ajipeal 
Scott, C. J., and Batchelor, J., held that 
the Plaintiff was entitled only to a one- 
fifth share, mainly relying on the inter¬ 
pretation placed on paras. 24 and 25, sec. 

U) 1. L. R 4 (M. m tunp 
(a| »ir. B. 4S8 (isss). 

(7) L. B. 10 I. A. 108 (1888). 


6 of the Dattaka Chandrika ‘by Alarkby 
and Prinsep, .JJ., in Rayhuhanund Doss v. 
Sndhu Churn Doss (1). 

• Sir Robert Finlay, K.C. (with him Mr. 
DeGruyther, K.C. and Mr. A. M. Iftksne) 
for the Appellant, submitW that the texts 
in question had beim misinterpreted. If 
it was correctly interiu-eted, it would be itj 
conflict with the Mitakshara and Dattaka 
Miinansa, sec. 10. Raghuhanund Doss v. 
Sadhu Churn Doss (1) has been doubted in 
Raja v. Suhbaraya (4). It is al-o opposed 
to a jwevions Calcutta decision Tarn Mohiin 
Bhuttacharjec v. Kripa Moyee Dcbia (2). 
referred to Rirbhadra v. Kalpataru (8) 
and Dinoiinth Mukerji v. Copal Chum 
Mukerji (3). The adopted son’s position 
is generally the same as that of the natural- 
boruson. Mayue'sHiudu fjaw, secs. 109, 
170. 

Mr. DeGruyther, K.C. (following) re¬ 
ferred to Pudnin Coomari Debi v. The 
Court of Wards (0) an<l Futtu Lai v. 
Parbati Kuntrar (9) as to the anthonty of 
treatises like the Dattaka Mimansa and 
Dattaka Chandrika when in conflict with 
the Mitakshara. 

Mr. J. A. Clyde, K.C. (and Mr. E. B. 
Raikes for the Besiiondcnt, submitted 
that the position of tlie adopted son is 
clearly one of ihfei’icaaty. He i.s the 7th 
in the list of son.s (Mitakshara, Ch. I, sec. 
XI, 1), and formerly only the first six were 
entitled to succeed. The text of l^asistha 
cited in Mitakshara, Ch. I, .sec. XI, 24 
gives the adopted son a reduced share. 

The text ^rom Dattaka Chandrika, 
^natnrally interpreted, gives the adopted 

(1) I. L. R 4 C«I. 426 (1878!* r^ .. 

laj 9 W.R. 423(1868), 

(8) 8C.L R. 67 (1881}. 

(4) I. L. R. 7 lUd m (1888k 

(6) L. R. 8 I A. 9S9 (188|<. 

(11 1 0. L. J. 888M1N 444 (1805). 

(9) L. R. 481. A. 155 CA'd 18 C. W. R. 841 

( 1916 ). * - 
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son of a coparcener a reduced share. 
Golap Chandra Sarkar in his book on 
adoption understands (p. 399) the texts in 
this sense. As to the authority of Dattaka 
Chaif^ika, see Sri Balasu Gurulingaswami 
V. Sri Balasu Rama Lakshamma (10), 
Mayne’s opinion (in para. 170) is based on 
a faulty translations. 

Mr. E. B. Raikes (following) referred 
to Sarkar on Adoption, pp. 401, 402. His 
criticism of Raghubanund Doss v. Sadhu 
Chum . Doss (1) was not correct. Tara 
Mohun Bhuttacharjee v. Kripa Moyce 
Delia (2) was a case of collateral not-of 
direct succession as here. As also Dino- 
nath Mukerji v. Gopal Churn Mvkcrji (3). 

The adopted son occupies an inferior 
position in the matter of offering oblations. 
Sarbadhikari’s Hindu Law of Inheritance*, 
p. 124, citing Nirnaya Sindhu. West and 
Buhler’s Digest, Vol. I, 23, 67. Mayne’s 
Hindu Law, see. 271. yajnavalkya does 
not give any share to the adopted son and 
the other sons following because they do 
not offer funeral cakes. 

Sir Robert Finlay, K.C., on reply. 

Their Lokdsiiips’ Judument was deli¬ 
vered by 

Sib John Edge. —The suit in which 
this appeal has arisen is one for the parti¬ 
tion of the joint family property of a family 
of Gujerathi Hindus, of which the Plain¬ 
tiff by adoption and the-Defendant by birth 
are the male members. The question in 
this appeal is one as to the share in the 
joint family property to wjjich the Plain¬ 
tiff is on partition entitled. 

The property in question belonged to a 
joint family, the male members of which 
were in 1900 Bhugwandas Nagardas and 
Hurkissondas Nagardas, the two surviving 

(II >. t R. 4 0*1. 42S (1878*. 

(2) 9 W. B, 428 (ies>), 

(8i 8 0. U R 87 (18811. 

(10) L. R. 2e I A. 113 at p. ISSt a o. 8 0. 

. W. H. 427 (1899). 


sons of Nagardas Shobhagdas who had died 
in 1893. Hurkissondas Nagardas died on 
the 14th September 1900, leaving his wife 
surviving; she w’’as then pregnant, and the 
Defendant, w’ho was the poslhumous 
child, w'as born on the 18th December 
1900. Bhugw'andas Nagardas died chi’d- 
less oD (he 17th December 1900, leaving 
his widow surviving him ; he had given 
to lior an authority to adopt a son to him, 
and in pursuance of that authority she, 
on llie 17th Pebruary 1901, adopted the 
Idaintiff as a son to her deceased husband. 
The jxirtios are governed by the Mitak- 
shai'a, as altered or interpreted by 
the Vyavahara Mayuklia. The J’laintiff 
claimed that he was entitled on partition 
to a moiety of (he family p\tiper(y. On 
tJte other hand the Defendant contended 
that the Plaintiff, as an adopted son, wa.s 
entitled to a reduced share only of 
the family property; irk^support of that 
contention the J)efendan^relicd Uj)on nara- 
grapbs 24 and 25 of sec. 5 of the Dattaka 
Chandrika as those ])aragra]»hs were con¬ 
strued and applied in the High Court at 
Calcutta by Markby and Prinsep, JJ., in 
Raghubanund Doss v. Sadhu Churn Doss 
(1)'. 

This suit was tried in the High Court 
at Bombay by Macleod, J., who held that 
the doctrine according to wdiich an adopt¬ 
ed son on partition takes only a reduced 
share in the family property applies only 
in cases in which the competition is 
between an adopted son and a natural-born 
son of the same father (which is not th»»- 
case here), and he gave the Plaintiff a 
decree for an equal share. From that 
decree the Defendant appealed. 

On appeal Sir Basil Scott, C. J., and 
Batchelor, J., holding, as their Lordships 
understand theu‘ judgment, that there is 
nothing in the Mitakshara which is in- 

(1) I. L. B. i Cid. 436 (1878). 
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consistent with paragraphs 24 and 26 of 
sec. 6 of the Dattaka Chandrika as theso 
paragraphs were construed by Markby and 
Prinsep, JJ., in Raghunhanund Doss v. 
Sadhu Chum Doss (1), adopted the con¬ 
struction of Markby and Prinsep, JJ., of 
those paragraphs, and decided that the 
Plaintiff as an adopted son was on parti¬ 
tion entitled only to a reduced share in the 
family i)roperty. Prom their decree this 
appeal has been brought. 

The learned Judges of the High Court 
on the appeal from Macleod, J., in this 
suit had before them Siitherland’s transla¬ 
tion of paragraphs 21 and 25 of sec. 5 of 
the Dattaka Chandrika, the translation of 
those paragraphs which was relied upon by 
Markby ai# Prinsep, JJ., in Raghuba- 
nund Doss v. Sadhu Churn Doss (1) and 
a translation made by Sir Ttaralvrishna 
Bhandarkar, which ai^pears to have been 
accepted as co^ct by the parties to this 
suit. 8utherlaWi’.s translation was not a 
complete translation of the Sanskrit text. 
The translation which was relied upon by 
Markby and Prinsep, JJ., in Raghuha- 
nund Doss v. Sadhu Churn Doss (1), and 
is apparently acc.epted as a correct transla- 
tioir by Mr. Maync in paragraph 1G9 of 
his Hindu Law and l}saye,i» as follows *.— 

Paragraph 24.—“ Therefore by the same 
relationship of brother and so forth, in virtue 
of which the real legitimate son would succe¬ 
ed to the estate of a brother or other kins¬ 
man, the adopted son of the same descrip¬ 
tion obtsiins his due share. And in the event 
of the ancestor having other sons, a grandson 
by adoption, whose father is dead, obtains 
the share of an adopted son. Where such 
son may not exist, the adopted son takes the 
whole estate even." 

Paragraph 26.—" Since it is a restrictive 
rule that a grandson succeeds to the appro¬ 
priate share of his own father, the son given, 
where hie adopter is the real legitimate son 
of the paternal grandfather, is entitled to 

il) L L. B. 4 Osl. m (1878). 


an equal share even with a pater.ial uncle, 
who is also such description of son; there¬ 
fore a grandson who is an adopted son 
may (in all cases) inherit an equal share 
even with an uncle. This must not be 
alleged (as a general rule). Eor^there 
would bo this discrepancy wher^ the 
father of the grandson were an adopted 
son, he would receive a fourth share; but 
the grandson if he were such son (of him) 
would receive an equal share (with an uncle 
in the heritage of the grandfather) and ac¬ 
cordingly, whatever share may be establish¬ 
ed by law for a father of the same descrip¬ 
tion as himself, to such appropriate share 
of his father does the individual in question, 
(viz., the adopted son of one adopted) 
succeed. Thus, what had been advanced 
only is correct. The same rule is to bo ap¬ 
plied by inference to the great-grandson 
also.” 

The translation which was made by 
Sir Bamkrishna Bhandarkar is as fol¬ 
lows :— 

“ It should be understood by this that an 
adopted son acquires the owiiersliip wher¬ 
ever possible of his proper share by a rela¬ 
tion similar to the relation, brotherhood, 
&c., by which a natural-born son acquires 
a right to the property of his brothers, Ac. 
Similarly, an adoptive grandson whose 
adopting father is dead acquires the owner¬ 
ship of the share proper for an adopted (son) 
when the owner of the property has got 
another son or other sons and of the whole 
when he has got no son or sons. It should 
not bo argued that because a grandson is 
necessarily the owner of the share proper 
for his father, the taker (in adoption) of the 
adoptive son being a natural-bd’rn eon 
of the grandfather and entitled to a share 
equal to that of the uncle similarly born, 
tho adoptive grandson should take a' ahare 
equal to that of the uncle; for it involves 
impropriety, inasmuch as the adopted 
son gets one-fourth and the adoptive grand¬ 
son an equal share. Therefore that share is 
proper for a son’s father which he would get 
by law if he were of the same description 
(adopted or natural-born) as the eon. This 
way should be followed in the case of great 
grandson also.” 


■ i 
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Their Lordships are not in a position 
to say which of those translations is the 
more literal translation, each is obscure, 
but in the opinion of their Lordships 
noitl^ translation warrants any con- 
clusi^ as to the meaning of the author 
of the Dattaka Chandrika other than 
that at which their Lordships have ar¬ 
rived. 

The author of the Dattalia Choudriko 
was in paragraphs 24 and 20 of st^c. 5 of 
his Commentary, relying u|>ou the text ()f 
Vasistha according to which “ when a 
son has been adopted, if a legitimate son 
be afterw'ards born, the given son shares 
a fourth part.” That text of Vasistha 
is quoted hy Kunda Pandita in ]r.tragraph 
1 of sec. 10 of the Dattaka Minutnsa, 
who added, “ on the death of him (the 
naturally-born son) he (the adopted son) 
is entitled to the whole.” It is obvious 
that Vasistha and Xaiula .Pandita were 
referring to cases in which the competi¬ 
tion would b(’ between an adopted son and 
a naturally-born subsequent son of the 
same father, and u<‘re not ndenihg to 
cases in which on pailition the (:om|Teti- 
tion would be between an adoi>te.l son 
of one member of a joint Hindu fami’y 
and a natnrally-born somof another mem¬ 
ber of the family, as for instance a 
naturally-born son of u brother or a 
nephew of the adoptive father. 

The author of the Dattaka Chandrika 
expressed his views somewhat obscurely 
and confusedly in paragraph* 24 and 2ii 
of sec. 5 of his Commentary, but their 
Ijordships consider that it is not diflScnlt 
to ascertain what his meaning was. Por 
the purposes of his Commentary he para¬ 
phrased the text of Vasistha that “ when 
a son has been adopted, if a legitimate 
son be afterwards born, the given feion 
shares a fourth part,” and in paragraphs 


24 and 25 of sec. 5 he illustrated the text 
of Vasistha, as he understood that text, 
by examples of its application. 

His moaning is that in cases of the dis¬ 
tribution of family property by partition 
an adopted son stands exactly in the same 
position as be would stand if he w'ere a 
naturally-born son of his adoptive father 
subject to the qualification tliat if there 
bo a competition between an adopted son 
and a subsequently born legitynate 
natural son of the same father, the adopt¬ 
ed sou takes a less share than he would 
take if he had been a naturally-born legi¬ 
timate son. The author of the Dattaka 
Cliandrikn, a]>plying the well-established 
rule of Hindu Law that a n takes no 

Wli^ 

greater share than his father, if a quali¬ 
fied jierson, would have been entitled to, 
illustrated the up|dication of the prin¬ 
ciple of the text of Va.sistha by contrast¬ 
ing the case of a compet^ou between an 
adojitcd son of a naturally-bora son and 
that naturally-born son's naturally-born 
brother with the ca.se of an udoj)ted son 
of an adopted son ooinjicting with a 
natnrally-born son of hi.s adoptive father’s 
atloptive father, in other words his uncle 
through the adoption of liis adoptive 
father. In the first case, as the author 
of the Dattaka Chandrilta ixiinled out, the 
adopted son would take a share equal to 
tluit of hi> qncle by ado}>tion; in the latter 
case, as a son cannot take a greater share 
than hi.s father would have been entitled 
to, the adopted son of an adopted son 
would take a less share than his uncle by 
adoption wdio was a naturally-born mem¬ 
ber of the family, and wFo would have 
taken a greater share than his brother by 
adoption. 

As their Lordships const^e paiagraphs 
24 and 25 of sec. 6 of tJie Dattaka 
Chandrika those paragraphs are not in 
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conflict with any principle of the Mitak- 
shara or of the Vyavahara Mayukha, and 
they are' consistent with the reference to 
tlie text of Vasistha in paragraph 1 of 
sec. 10 of the Dattaka ^riinausa. To 
construe and aj)ply those paragraidis as 
they were construed and applied by 
Markby and Prinsep, JJ., in llaghuha- 
iiwid Doss V. StidJiu Churn Doss (J) 
would bring them into conflict with what 
are now well-established principh'S of 
Hindu law'. The attention of Markby 
and Prinsep, JJ., in liayhuhanund Doss 
V. Sadhu Churn Doss (1) which was de¬ 
cided by them in 187y, does not apj[»ear to 
have been drawn to the* case of Tara 
Mohun Dhuttacharjee v. /vr/pa Moyec 
Dcbia (‘2), which came on ai)j)eul befoie 
the High t^irt at Calcutta in 1808. In 
that case .Loch and Hobhousc, JJ., held 
that an ado])tcd son took the full shai'e 
which his udo))tive father would have 
taken in the ])r^erty of a deceased colla¬ 
teral ; their resj^'tive grandfathers w’cre 
Tara Mohun Bhultacharjcc v. Kriim 
Moyec Dcbia (2), the Plaintiff by birth 
and the Defendant by adoption were in 
e<jual relationship to tlje deceased colla¬ 
teral ; their respective graud-fathers were 
tlie first cousins of the <;()llateral and their 
respective fathers were his first cousitis 
once removed. Ijoch and Hobhousc, 
JJ., were pressed in argument to pul- a 
construction upon paragraph 25 of sciclion 
5 of the Dattaka Chandrika adverse to the 
claim of the adoi)ted son, but they held 
that ail adopted son is entitled to all the 
rights and privileges of a sou of the body 
legitimately begotten, where there is no 
such son subsequently born; and that there 
w’as no reason why the Plaintiff and tlie 
Defendant in the suit before them should 
not each take the share to which their res- 

m I L. R. i r»i. 435 (1878). 

.8 W. B. 438 (J8«^ 


pective fathers were entitled. The jiartics 
to the suit which was in ap]>eal before 
Loch and HoblKiuse, JJ., w'erci governeii 
by the law of the Dayabhaga, but that fsict 
(lo('s not distinguish that case in ju'inciple 
from the case which is now hefon^this 
Boanl. 'J’lie decision in Tara Mohun 
Jihuttaehurjec v. Krista Moyec Dcbia (2> 
was followed in 1881 by ATcDonell and 
Field, J.I., in Dinouath Mukerji v. Copal 
Churn Mukerji (8), In liaja v. Subba- 
raya (1), which was, however, a <‘5ise re¬ 
lating to Suflras, Sir Charles 'Punier, C. J., 
and Muttusaiui .\yyar, J., in 1888 doubted 
that paragraph 25 t>f section 5 of the 
Dattaka Chandrika had been correctly 
construed in Bayhnbanund Dosf v. Sadhu 
Churn Doss (1). Their Ijordshijis are not 
aware of any ease in the High Court at 
Bombay before the jire>ent suit came on 
ap[>eal before that Court in which the con¬ 
struction of Markby and Prinsep, JJ., of 
paragraphs 21 and 25 of secti<m 5 of the 
Dattaka Chandrika has been adopted. 

In svipiwrt of the judgment in the suit 
bf the High Coui’t at Bombay in appeal it 
was further contended before this Board 
on behalf of the Defendant that the [Kisi- 
tion of a member by adoption in a joint 
Hindu family, and his interest in the 
joint family property, are inferior to the 
]»osition and interest of a iin'inbei- by birth 
of the family, and it was suggested that 
an adopted son does not on his adoption 
become a coparcencu' in the joint family 
property. It was endeavoiiml to o-tib- 
lish that proiwsition by reference to the 
place which was assigned by Manu and 
other early authorities to the twelve then 
|x>ssil>lc sons of a Hindu. As to tshis con¬ 
tention it is sutficimt to say that whatever 

, I. L.H. 1041.486 (MM). 

(a, 9 W. R. 428 

,81 8 C. L. R 87 (l«l). 

(4) I. L. R. 7 iM. m tlMi). 
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may have been the position and rights 
between themselves of such twelve sons in 
very remote times, all of these twelve 
sons, except the legitimately born and the 
adopted, are long since obsolete. A dis- 
cus^n as to their rights and interests, 
even if they could now be apcertained, 
would be beside the point and could throw 
no light on the construction of paragraphs 
24 and 25 of sec. 5 of the Daltaka Chan- 
drika or upon the jwsition and rights of an 
adopted son. Hindu, law and customs 
have not stood still, and what we arc now 
concerned with is the j)Osition at the pre¬ 
sent time of an adopted son in a Hindu 
family. As ear’.y as 1833 this Board in 
Sumhoochutidcr Chowdiy v. Naraini Dibeh 
(5) considered that according to Hindu law 
an adopted son becomes for all purposes 
the son of the father by adoption. This 
Board in 1881 in Pudma Coomari Debi 
v. The Court of Wards (6) approved of the 
decision of this Board in Sumboochundcr 
Chowdhry v. "Naraini Debeh (5), and held 
that an adopted son succeeds not only 
lineally, but ecllaterally, to the inheritance 
of his relations by adoption, and also that 
an adopted son occupies the same position 
in the family of the adopter as a natural- 
bom son, except in a few instances w’hicli 
are accurately defined both in the Dattaka 
Chandi’ika and the Dattaka Mimansa. 
Those excepted instances relate to 
marriage and to competition between an 
adopted son and a subsequently born legi¬ 
timate son to the same father. To the 
same effect is the decision^of this Board 
in Kali Komul Mozoomdar v. Uma 
Shunicur Moitra (7). In the last-men¬ 
tioned case when it was before the Full 
Bench of the High Court at Calcutta, 
Roraesh Cbunder Mitter, J., held that— 

(5t 8 Kmpp. 86 (1886). 

16) L. It. 8 L A. 228 ^18Sl>. 

(7) L. R. 10 T. A. 188 (1888). 


“ According to Hindu law an adopted son 
occupies the same position, and has the same 
rights and privileges in the family of the 
adopter, as the legitimate son, except in a 
few specified instances, which have been 
clearly and carefully noted and defined by 
writers on the subject of adoption. The 
theory of adoption involves the principle of 
a complete severance of the child adopted' 
from the family in which he is born, both in 
resp.'ct to the paternal and the maternal line, 
a:id his complete substitution into the 
adopter’s family as if he were born in it.” 

With that statement as to the Hindu 
law of adoption their Lordships agree. 

Their Lordshijis will humbly advise His 
jMajosty that this appeal should be allow¬ 
ed and that the decree in appeal of the 
High Court at Bombay should bs set aside 
and the decree of Mr. Justice Macleod 
should be restored. 

The Rcsjwndent must pay the costs of 
this appeal and of the appeal in the High 
Court. 

Solicitors : Messrs. H^hes <& Son for 
the Appellant. 

Solicitors: Messrs. Latteys and Hart 
for the Respondent. 

B. D. Appeal allowed with costs. 
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the end of tke term— Under-broker who had notieo 
of brokerage eantruot if may daim demagee for 
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nated bffore expiry of form— Under-broior wrong- 
falfg dismitui btfore brokerage contract termt- 
nated~~J)itmages, measure of—Brokerage contract, 
if terminable by Jresh agreement — Under-broker, 
»/ may insist on termination by notice—Hindu 
joint family, carrying on business m partn'.rship — 
Contract by family, if terminates w th death of 
• co-p-ircener—Contract Act (/.V of 1872), sec. 25S, 
cl. 10- Bute if Hindu law, »/ to be considered. 

By an agreement between A and B, 
dated 31st May 1911, the former appoint¬ 
ed the latter to act as broker for him for 
5 years or for such further period as might 
be mutually agreed upon between the 
parties. It was provided in the agree¬ 
ment that it might be determined by either 
party by giving three months' notice to 
the other party. In pursuance of another 
term of ^e said agreement D (the 
broker) appointed G to act as under-broker 
for him during the subsistence of the said 
agreement and C (the under-broker) had 
notice of the said agreement. On 12lh 
August 1912, fj^e broker B, wrongfully 
dismissed the under-broker C, and subse¬ 
quently on 2nd Decembrr 1912 in good 
faith entered into a second agreement icith 
A inconsistent with the first. 

Held, in a suit by C against B for 
wrongful termination of the under-broker¬ 
age contract, that as the under-brokerage 
contract depended upon the subsistence of 
the brokerage contract and the latter con¬ 
tract was validly terminated on the 2nd 
December 1912, the under-brokerage con¬ 
tract alsg came to an end on the same day, 
and the Plaintiff * was entitled to recover 
damages as for the period from his dis¬ 
missal on 12th August to the termination 
of the contract on 2nd December 1912. 

Per Mookbrjbb, J. —That the three 
months' notice required by the contract 
between A and B was for the benefit and 
protection of the contracting parties them¬ 
selves and C was not entitled to make a 
grievanee that either party has allowed the 


other to determine that agreement without 
insisting on the prescribed notice. 

Where X and Y members of a joint 
family (of which Y was the karta) carrying 
on a joint family business entered into a 
contract of under-brokerage and ^^^^bsc- 
quently died; but Y and the other party 
to the contract went on dealing with each 
other as if the contract subsisted : 

Held, per Coriam, lhat X's death did 
not terminate the contract. 

Per Mookrhjbe, J .—Where there are 
two joint agents and one of them dies, upon 
hts death the contract of agency terminates 
only so far as he is concerned, but not as 
regards the surviving agent. 

The rights and liabilities of coparceners 
in a joint Hindu family cannot he 
determined by exclusive reference to 
the Indian Contract Act, but must 
be considered also with regard to the 
general rules of Hindu Law; according to 
these rules, the death of one of the copar¬ 
ceners does not dissolve a family partner¬ 
ship. 

This was an appeal preferred on llie 14th 
July 1915 against the judginent of Mr. 
Justice Greaves, dated the 31st ]\ray 1915, 
delivered in the exercise of the Ordinary 
Original Civil Jurisdiction. 

Mr. N. Sarkar (with Mr. S. N. Baner- 
jec) for the Apjiellant. 

Mr. B. G. Milter (with Messrs. A. N. 
Ghaudhuri and D. C. Ghosh) for the Res¬ 
pondent. ^ 

The Judgments of the Court were as 
follows :— 

Sanderson, C. J.—This is aji appeal by 
the Defendant Kaghuinull from a judg¬ 
ment of Greaves, J., delivered on the Slst 
May 1915. 

The Plaintiff’s claim against the Defen- 


AA 
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dant was for damages for breach of an 
agreement in writing, dated the 8th June 
1911, for money due for under-brokerago 
under the said agreement, for brokerage 
and profits alleged to be due by I’cason of 
a veiiPftl arrangement by which it w'as 
alleged the Plaintiffs w'ere to receive 
remuneration for certain transactions on 
the terms of the written agreement : and 
for brokerage in resj)eet of other matters 
set out in the statement of elaiiu. 

Tt appears that by an agreement dated 
31 st May 1911 ^Messrs. David Sassoon 
& Co. appointed the Defendant llaghu- 
mull and duggoomul (who is since dead) 
trading in the name of Madhoram 
Hurdoodass, their brokers for the sale and 
purchase of sugar during the subsistence 
of that agreement, that is for a j>eriod of -5 
years from the date thereof, or for such 
other period as might be mutually agreed 
upon unless sooner dotei'mined unde)’ the* 
pi-ovisions in that behalf thereinafter con¬ 
tained. 

The clauit! relating to the determination 
of the contract is 15, whereby it is provideil 
as follows:—“This agreement may le 
determined by either party giving the other 
three calendar months’ notice. Provided 
always that the company shall be at liberty 
to terminate this agreement at any time 
in the event of the brokers failing didy 
and faithfully to perform their duties 
under the agreement, and thereupon the 
accounts between the broker and the com¬ 
pany shall at once be closed.” 

By cl. 2 of the agreement the brokers 
were to employ such under-brokers as 
should be necessary for the purposes of the 
comi>any’s sugar business, and that such 
uuder-broker shmild be under the control 
of the company. 

Consequently on the 8th June 1911, 
Ragluiimill and Juggoemul entered into an 
agreement wdth the Plaintiffs by which 


the Plaintiffs were appointed to act as 
under-brokers for the brokers for the sa’e 
and purchase of sugar in respect of all 
contracts to be entered by them for or on 
behalf of David Sassoon & Co. under the 
agreement of 31st May 1911, and during 
the subsistence of the said agreement or 
for such other period as the brokers (that 
is Kaghumiill and Juggoomul) and the 
company might further extend. Cls. 2, 
3, I, 5, 8, 10 and 11 of the agreement 
])i‘ovide as follows :— 

“ 2. All ]uircliascs and sales of sugar 
thiongh the under-brokers shall be guaran¬ 
teed by them iiud all contracts for all such 
sales tind ]>nrcliases shall be countersigned 
by the under-brokers who shall in every 
respect be res]X)nsible for thc^^^ilue observ¬ 
ance and ])crformance and fulfilment of 
all such contracts provided the said nnder- 
brokors or their siihor.linalo imdei-brokers 
shall bo ujiablc to obt iin contracts for the 
sale and pui'chase of su{l|^‘' at tt'c rates 
quoted by the sai«l I'^rokers—tl:c said 
brokers shall be at libei’ly to enter into 
contracts for the sale or ])urchaRe of .such 
sugar through ether under-brokers or 
uiidcr-brokcr at or above the quoted Tates 
and in such cases the under-brokei's shall 
not be reR]>onsible to the brokers nor shall 
be eutith'd to any brokerage in respect of 
such contracts.” 

3. During the subsistence of this 
agieemenf the under-brokers shall ndt act 
as under-brokers for any otlier broker for 
purchases and sales of Sugar and unless 
prevented from illn(‘ss or any other un¬ 
avoidable cause shall attend the office or 
place of business of the broker daily either 
by himself or his duly authorised agents. ’ ’ 

“4. The brokers shall on arrival of the 
goods sold through the under-brokers give 
notice of the arrival or any other notice 
requii ed to be given to purchasers by deli¬ 
vering such notice to the under-brokers 
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and the notice so given shall be deemed 
sufficient for all purposes.” 

”5. The under-brokers shall be entitled 
to during the .continuance of this agree¬ 
ment on all contracts passed through him 
at the rate of eight annas per cent, on the 
value of the goods the subject-matter of 
the contracts, and brokerage shall only 
become payable by the brokers to the 
under-brokers after delivery of the goods 
under each of such contracts and after the 
said'brokers shall become themselves en¬ 
titled to their brokerages and commission 
from the said company under the said 
agreement.” 

“ 8. That the under-brokers shall be 
liable for ah loss and damages (if any) and 
costs of al^uits and proceedingis in respect 
of and on all contracts which may be 
passed through them as aforesaid and by 
reason of the bankruptcy of any contract¬ 
ing party to tjp extent of on'’.-fourth or 
twenty-five j>er cent, of such loss and shall 
also be entitled to the i)rofit8 arising out oI 
the said contracts to the extent of one- 
fourth or twejity-five per cent, of such 
profits besides the commission mentioned 
in para. 6 of this agreement. That in case 
of any such loss the und(jr-brokers shall on 
demand by the brokers forthwith deposit 
with them their share of such loss unless 
there be sufficient money in Ihvi hands of 
the brokers belonging to the uuder-luukers, 
and in such case the brokers shall have full 
power to deduct the same from such 
deposit.” 

10. The under-broker.4 shall not 
during the subsistence of this agreement 
directly or indirectly act as under-brokers 
of any other company or person whomso¬ 
ever for the sale or purchase of sugar and 
that they will not during the subsist -nee 
of this agreement without Ihe written con¬ 
sent of the brokers first had and obtained 

hnv nr noil nr f.rtLr^a nr doul nr isneculatc in 
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sugar the subject-matter of this agree¬ 
ment or guarantee any sugar con¬ 
tract with any other firm or firms, 
and ill case it is discovered that the under¬ 
brokers have committed a breach^f this 
clause, it shall be lawful for the brokers 
to terminate this agreement and the 
brokers shall in that case be ciitilled to 
recover from the under-brokers damages 
by way of liquidated claim the sum of 
rujices one thousand for the breach of this 
clause.” 

‘‘11. The brokers shall have full power 
to cancel this agreement should it be found 
that the under-brokers have acted contrary 
to any of the clauses of this agreement or 
have been unfaithful in the discharge of 
their duties under this agreement.” 

Business was carried on under these 
agreements until 27th April 1912 when 
Juggoomul died. No difference at that 
time wat-i made in the business arrange¬ 
ments of the jiarties, and Baghumull ap¬ 
pears to have carried on the brokerages busi¬ 
ness, at all events so far as the Plain!iffa 
were conc.erned, in the same w’^ay as before 
Juggoomurs death. 

OiT the 12th August 19J 2 tiie l>ofeu- 
dant’s attorney w'rote the following 
letter :— 

‘‘ I am instructed by jMessrs. IVTadhoram 
llardewlass to gi'c you notice which I 
hereby do tbal' luulej’ and by viilu' of the 
power vested in Iheiu b.y the lltb claur,e of 
rgrc(Mii(“nt, dated Ihc Htli <la.y of dune 3.911 
and made betw’ecn my clients of the one 
part and yourselves (d' the other part, they 
hereby cancel the said agreement as and 
from this date by reason of your having 
acted contrary to the terms and conditions 
thereof. 

” My clients in giving this notice do so 
without prejudice to their rights under the ‘ 
said agreement to hold you responsible In 
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respect of contracts and transactions en¬ 
tered into by you prior to this date. 

" I am further instructed by ray clients 
to give you notice not to act in any way 
underlie said agreement by entering into 
any irvsh contract or otherwise, and that 
if you act contrary to this notice you will 
do so at your own risk and peril.” 

Several matters were relied upon at the 
trial as being specific breaches of contract, 
on all of which the learned Judge found in 
ihe I’laintiff's favour. On the hearing of 
this apjieal the Defendant relied upon two 
of these alleged breaches only :— 

(1) The first wae that without the order 
or knowledge of the Defendant, the Plain¬ 
tiff entered into a contract for the pur¬ 
chase of 950 tons of sugar. 

(•2) The second was that the fact that 
the first Plaintiff was an undischarged 
bankrupt Mas concealed from the Defen¬ 
dant and Juggoomull. 

As regards iJie first of these, it appears 
that the Plaintiffs wrote to the Defendant 
on or about the 16th July 1912 the follow¬ 
ing letter :— 

” To Sri lj;ila ^Madhoramjeo Hurdoo- 
dass Ji—Please accept the compliments 
of Luchomdus Joynarain. Further, v hite 
sugar, tons 950, in words nine hundred 
(illegible) tons we sofd for August-Docem- 
ber withoutyour order in respect of which 
you held us liable for your loss in re8f)ect 
of difference at 0-1-0 a maund, in words 
one anna per maund. We agree to tl.'o 
same, Miti Asrar 11, Sudi 1, San>bat 
19G9.” • 

This letter undoubtedly shows that 950 
tons were sold by the Plaintiffs without tJie 
Defendant’s ouKt, and if it could be shown 
that this it.’Ialed 1o “ sugar, the subjeev- 
matter of this agreement,” within the 
meaning of the words in cl. 10 (rf the Stih 
June 1911 agreement, it would have been 
a breach of the contract M hich would have 


entitled the Defendant to terminate the 
agreement, for cl. 10 provides that the 
undcr-brokers " will not during the sub¬ 
sistence of this agreement without the 
M'ritten consent of the brokers first had 
a I id obtained buy or sell sugar, the subject- 
matter of this agreement, and in case it is 
discovered that the under-brokers have 
committed a broach of this clause, it shall 
be lawful for the brokers to terminate this 
agreement, and the brokers shall in that 
case be entitled to recover from the under- 
brokers damages by way of liquidated 
claim, the sum of Es. 1,000 for the breach 
of this clause.” 

But undoubtedly there were transactions 
between the Plaintiffs and the ^Defendant 
which were outside the agree&fent in the 
sense that they did not relate to ” sugar, 
the subject-matter of this agreement,” and 
it is alleged by the Plai niffs that the tran¬ 
saction, with reference to Inch the letter 
of the 15th July 1912 was Mutton, was one 
of the transactions outside the agreement, 
and that the parties settled the matter by 
agreeing that the Plaintiffs should pay the 
difference at one anna per maund. 

It was for the Defendant to prove that 
the transaction related to ” sugar, the 
subject-matter of this agreement,”* and, 
consequently came within cl. 10 of the 
agreement and in iny judgment, the De¬ 
fendant hiis not afforded such proof- and 
consequoutly he fails in this' ground of 
appeal. 

As regards the second alleged breach, 
the learned Judge has found as a fact, 
tlauigh not without some doubt, that the 
Defendants Eaghumull and Juggoomul 
were aware of the insolvency of Luchmon- 
das, there was evidence on which he could 
come to the above-mentionelff conclusion, 
and on consideration of the evidence relat¬ 
ing thereto, I am not prepared to say that 
the learned Judge’s finding on this question 
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of fact was wrong, and therefore, in nay 
judgment, the second ground fails. 

The next point taken by the learned 
Counsel for the ].)e£ondant was that the 
agreement of 31st May 1911 was terminat¬ 
ed by the death of Juggoomul and that as 
the under-brokerage agreement of 8th June 
1911 was dependent on the subsistence of 
the agreement of 31st May 1911, the 
under-brokerage agreement became deter- 
minablp at will, allhough, until determined 
by notice at any time, the c'ourse of dealing 
between the Plaintiffs and the Defendant 
would bo regulated thereby ; and that con¬ 
sequently the Defendant was entitled to 
put an end to the contract on J2th August 
1912, even t^ugh there were no breaches 
of contract on the part of the Plaintiffs. 

In the further alternative it w‘as oon- 
fcrnled that the Plaintiil's w'i're in any 
event not entitled to more than resu-on- 
able notice. * 

I am not prepared to accept these con¬ 
tentions : it ^v'a8 alleged in the statement 
of claim and not denied that the Defen¬ 
dant and Juggoomul were members of a 
joint Hindu family which carried on the 
joint family business under the name 
Madhoram Hurdeodass, of which the De¬ 
fendant was the Jmrta, and, in my 
judgment, both the Plaintiffs-and Defen¬ 
dant by their course of dealing, after 
Juggoomul’s death, must be taken to 
have treated the agreement of the 8th 
June 1911 as binding and subsisting in all 
its material terms. 

The Plaintiffs therefore were entitled to 
a continuance of the employment as 
under-brokers, in the absence of any 
breach of contract which rendered it law¬ 
ful for the Defendant to put an end to it, 
under the agreement of 8th June 1911. 
This agreement, however, was depen¬ 
dent unon the snhsistence of the agree¬ 


ment of Slst May 1911, between the De¬ 
fendant and David Sassoon & Co. 

Now, on the 2nd of December 1912, s, 
fresh agreement was entered into between 
the Defendant and David Sassoon d^^Co. 
■vvith regard to the brokerage business. 
The fa<‘t of this agreement was referred 
to at the trial, but on objection by the 
Plaintiffs’ Counsel it was not admitted in 
evidence. On the hearing of the appeal 
the Defendant’s Oonnscl submitted that 
it should be admitted as evidence, and 
after some argument the learned Counsel 
f^r the Plaintiffs Avithdrew his objection 
and the document was admitted. 

This agreement differs from the agree¬ 
ment of 31st May 1911 in many material 
resjAects : it is not necessary for me to 
refer in detail to the clauses which have 
been read in the course of the argument; 
it is sulficient for 'me to say that the 
terms of it are inconsistent with the sub¬ 
sistence of the old agreement of 31st May 
1911, and, in my judgment, it must be 
taken that as from the 2nd December 
1912 at all events, the agreement of the 
31st May 1911 came to an end. It was 
urged by the learned Counsel for the De¬ 
fendant that the old agreement must be 
taken to have come to an end on the l3Th 
day of August 1912, because it appears 
from the terms of the agreement of 2nd 
December 1912, that part of the 
deposit of three lacs of rupees, viz., 
Ks. 87,186-9-4 was paid on the 13th 
August 1912, but, in my judgment, in 
the absence of any other evidence, this 
is not sufficient to justify us in holding 
as against the Plaintiffs that the. agree¬ 
ment of 31st May 1911 was terminated 
on the 13th August 1912. 

It was argued by learned Counsel for 
the Plaintiffs that the Defendant oonld 
not voluntarily put an, ei4 to the busi¬ 
ness under which the J^aini^s were ein« 
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ployed, and consequently that they were 
entitled to damages bused on the conti¬ 
nuance of the employment for the re¬ 
mainder of the five years. 

But the Plaintiffs’ agreement was ex¬ 
pressly made to he dependent upon the 
subsistence of the Defendant’s agreement 
with David Sassoon & Co., and it was 
provided by the terms of the latter agree¬ 
ment that it might be terminateil by three 
months’ nt)tice by either party; the 
Plaintiffs’ agreement ri*cites the agree¬ 
ment of the 31st May 1911 and the Plain¬ 
tiffs must, therefore, be taken to have con¬ 
tracted with reference to and subject to 
the terms thereof including the right of 
the Defendant and Dayid Sassoon & Co. 
to put an end to the agreement of 31st 
May 1911. 

There is no suggestion that the agree¬ 
ment of the 2nd December 1912 was not 
a bond fide business arrangement between 
the Defendant and David Sassoon & Co. 
and it must, therefore, be taken that the 
old agreement of 31st May 1911 came to 
an end on the 2nd December 1912, and iji 
the absence of any evidence to the coii- 
trary, it must further be taken that it 
was put an end to in a regular and pro¬ 
per manner, by reason of and in accord¬ 
ance with the provisions contained in the 
agreement of 31st May 1911. The agree¬ 
ment between David Sassoon & Co. and 
the Defendant of the 31st May 1911 hav¬ 
ing come to an end on December 2nd, 
1912, it follows that the agreement be¬ 
tween the Plaintiffs and •the Defendant 
of the 8th June 1911 also came to an end 
on that date, because the latter agreement 
by its terms was made dependent on the 
subsistence of the former. 

The case, therefore, stands thus : the 
Defendant by his letter of the 12tb> August 
1912 committed a breach of the agree¬ 
ment of 8th June 1911, inaeiii)6h as at 


that date ho had no right to put an enc 
to the agreement, and the Plaintiffs ar< 
entitled to damages in respect thereof 
but that inasmuch as the agreement cam( 
to an end as above-mentioned on the 2nc 
December 1912, the Plaintiffs arc not en- 
titled to damages for any period beyonc 
that date, and the damages shouhl bf 
assessed accordingly. As regards the 
rate at which damages should be allowed 
the learned Judge has a-ssessed them or 
the basis of Es. 1,000 a month find has 
given damages for the unexpired perioc 
of 46 months : with the decision as to th« 
j)eriod T cannot agree, as already explain¬ 
ed ; and as regards the rate, this Court 
has been asked by the learned Counsel foi 
the Plaintiffs to assess th(r damages anc 
to increase the figure beyond Es. 1,()00 
After takijig into consideration all hi^ 
arguments on this point, I think that the 
rate at wliich the damages should be assess. 
0(1 is Es. 1,250 a m^th : and, in m> 
judgment, the Plaintiffs arc entitled tc 
damages at that rate from the 12th August 
1912, until the 2nd December 191G 
instead of the sum of Es. 30,000 awardeci 
by the learned Judge. 

The next point urged by the learned 
Counsel for the Appellant was that the 
decree should be varied by striking oul 
the words “ And profits ” in the 3rd and 
4th paras, of the first part of the direc¬ 
tion a» to the accounts. 

This depends on the alleged verbal ar¬ 
rangement as to business between the 
1’laintiffs and the Defendant and Juggoo- 
mul which was outside the under-broker¬ 
age agreement. 

It was alleged by the Plaintiffs that 
they were entitled to a considerable sum 
in respect of ‘ ‘ Brokerage and profits ’ ’ in 
respect of certain goods which the broker? 
bought from time to time on their own 
account from David Sassoon & Co. and 
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the buyers of David Sassoon & Co., Ld., 
und then sold through the Plaintiffs, in 
regard to which it was alleged to have 
been agreed that the Plaintiffs should re¬ 
ceive remuneration on the terms of the 
agreement; that is, including both 
brokerage and a share of the ]iiofits. The 
question is, whether such an agreement 
was proved. 

The evidence i-elating to this is to be 
found at pages 28, 40, 107-125, J20, ai-d 
the Exhibits 11 and I. 

(At iftige 28, see lines 22 to 10.) 

(At jiage 46, see lines 8 to 29.) 

Jnggoomul being dead could not be 
called us a witness, the Defendant denied 
the alleged arrangement (107) and our 
attention was not drawn to any evidence 
given by llu^other Plaintiff Joy Narain 
as to the alleged verbal agr.'eniont, and as 
far as 1 know, he did not deal with it. 

The learned Judge di alt with this 
niattcr at [Kige 1^. We sud W’itli re¬ 
gard to items 4 and 6, 1 ate 'pi tin-. Idiiii- 
tiff's’ story as to the verbal airingem.nt, 
and a.s to the amount of the b.okorage 
payable, naaiel}', 8 annas per cent., hav¬ 
ing I'cgard to the tei ins ol th' Exts. II 
and I, and unless the figures are agreed, 
an account must be taken of all sums due 
to the I’laintiffs lor brolierage calculat¬ 
ed at 8 annas per cent, on goods of tlu; 
Defendant sold by the lhaijrtiffs in the 
years 1911 and 1912. 

With regard to items 2, 8 ajul 5, I 
accept the Plaintiffs’ story, and if the 
figures are not admitted, an account must 
bo taken of what is due to the Plaintiff's 
for brokerage in respect of those transac¬ 
tions 

Items 4^ 6 and 6 of Ex. B contained a 
claim for brokerage only. 

Items 2 and 3, viz., Rs. 7,017 and 
4,401 contained a claim for i share 
pf the profits jn^dp by the Defendant, as 
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well as brokerage at ^ per cent. As to 
these the learned Judge says, “ With 
regard to items 2, 3 and 5, I accept the 
Plaintiffs’ story, and if the figures are not 
admitted, an account must be taken of 
what is due for brokerage in respe< 44 of 
these transactions,” and in his summary 
at page 162, he directs an account of the- 
brokerage only. 

So far, therefore, it is rujt clear that 
the learned Judge has found in favour of 
the I’lainlills as to the profits, on the con- 
tiary he seems to draw no distinction 
between items 2 and 3 and 5, though items 
2 and 3 'contained a claim for profits, 
whereas item 5 was confined to brokerage 
only. 

In the decree, however, it must bo 
pointed out the w’ords ” and profits ’ 
have been added to the direction for ac¬ 
counts in respect of these matters, and 
the question is whether they should be 
allowed to remain. 

It is significant that in examination- 
in-chief at page 28 the first Plaintiff said 
nothing as to tlie arrangement to share 
profits, but he spoke of au arrangement 
as to ” Commission,” p. 28, line 33 : and 
the other J’laintiff said nothing at all 
about the arrangement. The evidence 
really consists of one or two sentences in 
the cross-examination at page 46, which 
are in themselves ambiguous : .see lines 14 
and 25, 26. There is no evidence, as far 
as I am a^\■a•ro, that accounts wrere e-ver 
made up oil the ha/sis of the 1 laintiffs 
sharing such ]u;ofits in respect of this busi¬ 
ness, and, ill my judgment, the evidence 
was not sufficient to justify the addition 
of the words ” and profits ” in the deefee, 
and I am of opinion, therefore, that these 
words should be struck out in the above- 
mentioiu'd paragraphs of the decroe. 

As regards the smn of Es. 1,600, referr¬ 
ed to at page of ^ Indg^ieot, 
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it was alleged that there was no evidence 
with regard to this: we intimated during 
the course of the argument that this was a 
matter which must be investigated in the 
taking of the accounts. 

Vho next point is a-s to the account 
directed in para. 2 of the second part of 
the decree, viz., as to the loss sustained 
by the Dofondajit. This, as it stands, is 
limited to loss suslained by the Defendant 
between Ibc 8th June JOll and the J2l]i 
Augu.st 1912, whereas it is contended liy 
the Defendant that the account should bo 
taken of any loss sustained by the Defen¬ 
dant in respect of contracts entered into 
through the Plaintiffs between those 
dates. 

Cl. 8 of the agreement of 8th June 
1911 jjrovides that the nndor-brokers 
shall be liable for all loss in res£)ect of, 
and on all contracts which may be passed 
through them as aforesaid to the extent 
of one-fourth or 25 per cent., and shall 
also be entitled (o the profits arising out 
of the said contracts to the extent of one- 
fonrth or 25 per cent., besides the commis¬ 
sion mentioned in para. 5. In view of 
this clause, 1 think the Defendant’s con¬ 
tention is correct, and just as the Plain¬ 
tiffs are entitled to an account of what 
is due to the Plaintiffs for commission and 
profits on contracts passed through them 
before August 12th, 1912, so also are the 
Defendants entitled to an account of the 
losses sustained by the Defendant in res¬ 
pect of contracts passed through the 
Plaintiffs before 12th August 1912. 

It is admitted, as I understand, that 
the Defendants are entitled to set off the 
two sums of Es. 1,700 and Bs. 750 : the 
first in respect of the contract referred to 
in the letter of 16th July 1912 at page 139 
of the pa}>ftr-book, which Has inadvertent¬ 
ly been omitted, and the second in rwpect 
of the Plaintiffs’ share of the^tcosts of a 


suit to which the Defendant is entitled 
under cl. 8 of the agreement. 

The result is that the decree, in my 
judgment, should be varied in accordance 
with the above-mentioned conclusions, 
and, as the Defendant has succeeded in 
some parts of his appeal and failed in 
others, I think he is entitled to receive 
2/3 of his taxed costa of this appeal from 
tho Plaintiff-a, and that the learned 
Judge’s direction as to the costa of (he 
ti ial should not be altered. 

WOODEOFFE, J.--Of the five alleged 
specific breaches of ^contract .set forth in 
the judgment, three have been abandoned 
on appeal in which we have been asked 
to consider items (3) and (5) only. Tho 
onus of justifying the ternritAation of the 
contract lies on the Defendants who claim 
to have rightly terminated it by reason of 
the Plaintiff having acted contrary to its 
tonus and conditions. 

As regards the first ^int T think that 
Mr. B. C. Mitter establishes that the 
ease originally .sought to be made was that 
any dealing in sugar was a breach of the 
ooutract, a point which has not been here 
insisted upon : that is, the case made was 
that the IMaintiff could not sell or buy 
any sugar in the market irrespective of 
the question whether the sugar belonged 
to Messrs. Sassoon & Co. The evidence 
therefore was not directetl to the point as 
to wheliier the 960 tons were sugar in 
which Sassoon & Co. had a proprietary 
interest. There is no evidence that this 
sugar was subject of the agreement and 
the allege'd breach of contract is not made 
out. The fifth ground is that the first 
Plaintiff was (as is not disputed) an un¬ 
discharged insolvent and that that fact was 
concealed from the' Defendants. The 
learned Judge has held though not without 
some doubt that the Defendants were 
aware of the insolvency of Lnehmondas. 
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There is evidence in the case which may 
be considered as justifying this conclusion 
of fact. Ohetternmll was not culled, and 
in my opinion no sufficient ground has been 
established for reversing the decision of 
the trial Judge on this point. This ground 
.also fails and the only question upon this 
}>art of the case is, ^^hat are the damages 
to which the Plaintiffs are e.ntitle<l. I may 
here notice the contention of the Appellant 
that on the death of Juggooiiiul the busi¬ 
ness <j^ime to an end and that there was 
llu'reafter a contract terminable at will. It 
does not, however, necessarily follow' that 
wliere two or more agents are employed 
and one of the agents dies, it is a termina¬ 
tion of the agency, and the notice of the 
12tb Augusts91*2 (lOx. D) seems inconsis¬ 
tent with the Appellants’ argument. The 
case is not open on the p'eadiugs. T am 
not prepared to hold that llaghumull did 
jiot continue the business or that the agree¬ 
ment with Sassci^j & Co., sot far as llaghu¬ 
mull was concerned, was done away with. 
The old agreement I think continned until 
at least December 1912. 1’he <{uestion 
then is, what is the effect of the agreement 
of the 2nd December 1912 between 
Sassoon & Co. and Kaghumull which was 
tendered and rejected in the first Court, but 
was admitted by us on appeal. There is 
no question but that the agreement of the 
8th June 1911 is dei>endcnt on the head 
. . . agreement between the Jdefen¬ 

dants and Sassoon & Co. of tlie 31 at May 
1911. The latter was i)ut an end to by the 
agreement of the 2nd December 1912, and 
in the absence of any evidence to the con¬ 
trary it must be assumed it was proi)erly 
terminated as between the parties thereto. 
H’lie question is, does the existence of such 
fresh agreement affect the Plaintiff’s claim 
to damages. It is not denied by the 
learned Counsel for the BeB()ondentB that 
in assessing damoffee the Court is entitled 


to lake into cousidoratiuu the fact that 
under cl. 15 of the head agreement it might 
•be terminated by three months’ notice. 
Put it is denied that tho Defendants’ em¬ 
ployer could by entering into this new con¬ 
tract ])ui an end to the bxisiiiess in lohmh 
the Plaintiff w'as employed, there being an 
underaking under cl. (1) of the subordinate 
agreement to employ the Plaintiff for five 
years. It is admitted that if the notice 
under cl, 15 had been properly given so as 
to terminate the head agreement, tho 
under-brokering agreement would fall also : 
luit it is said this has not been shown and 
therefore the Plaintiff is entitled to the 
damages awaixlod. T think this argument 
erroneous and that if, as here, the head 
contract was termitiable on three months' 
notice, the Plaintiff is not ontitletl to 
damages for any longer i>eriod, and the 
learned Judge was in error in assessing 
damages on the basis of a five years’ term. 
The Ilesi)oiident contends tliat in any 
event he is entitled to three months’ notice 
from December but this is not established, 
seeing that there is no provision for it in tht; 
under-brokering agreement \\ liich cxi^te I 
only during the subsistence of the head 
agreement. lMr« Justice Clreaves bus based 
his decr<*e for damages on the basis of a 
profit of Us. 1,785 a month from u liich th i 
deduction mentioned in his judgment made 
leaves Us. 1,000 a month. He has given 
dalua<^:s foj- JO months the remaining term 
of the agreement or Us. 4G,0(X) less 
Us, IC.OIMJ as stated in his judgmeul or 
Us. 30,000. ]t is contested that the profits 
earned during the U months is a test 4or 
•the remainiug period as also the assump¬ 
tion that there would be no losses. It is 
objected that tho Court has not taken into 
account the loss actually st^er«<^. In my 
opinion, however, the Plaint4|!P8 exe. only 
entitled to damagW’^X |«nod between 
the 12th notice woe 
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given lerminaling the contract apd the- 
2n<l December 1912 when by the new head 
agreement entered into with Sassoon & Co. 
the former agreement was terminated. 

Tlien what shonld he allowed ? Tjeurn'.Hl 
CoitfTsel ■\\ishod to show that the profits 
were Tts, ■12,000 and not Ks. 30,000 as 
stated . in the judgment from which 
lis. 4,000 on aceoiinl of nndcr-hrokorag(5 
and lls. 1,000 for estahlislmient chai'ges 
should he deducted leaving !Rs. 37,000 or 
some Rs. 3,000 a iiionth, that is Rs. 12,000 
for four inontlis. But it is not open in 
ap[)eal to learned Counsel, to go beyond 
the admission of fact recorded in that judg¬ 
ment, viz., that the under-brokerage 
earned was Rs. 30,000 ami that damages 
should he a.sBes.sed on the basis of u ])rolit 
for 14 montijs of between Rs. 25,000 and 
Rs. 30,000. Conmel tlien argued that he 
is entitled to take it at tlie higher figure of 
Rs. 30,0(M) or say Rs. 1.785 a month, lie 
rightly contends that if daniages ai’e given 
for only four montlis, no dednctioiJS sliould 
be made on the ground that other employ¬ 
ment it)ight have been obtained ; for seeing 
the shortness of tlic period it was not 
rea.sonahle to expect that enpd'uyment 
might he obtained during that time. 1 see 
no sufficient reason to disturb the learm-d 
Judge’s conclusion as to tltu otlier sums 
whkdi the Piaintitf claimed to deduct. A 
fair sum under the circumstances to allow 
would be Rs, 1,250 a month as damages for 
the termination of the agreement. I’or 1 
think that the Appellant’s contention that 
the l?laintiff is not entitled tro any damages 
at' all fails. That contention is based on 
ihe assumption that at the date the noticci 
tenninating the contract was given, the 
head contract with Sassoon & Co. had been 
terminated. This is a new caw. The 
suit and notkie proceed on the assumption 
that at the date of the latter there was a 
subsisting agreomont which was cancelled 


by reason of the acts of the Plaintiff con¬ 
trary to the terms thereof. The ^wint as 
})nt before ns is not raised in the grounds 
of a]ipeal. Tt i.s in my opinion open to us 
to consi'.k'r the agreenient of 2nd December 
1912, on the <piestion of quantum <.f 
damages, hut it is a different thing to 
ciitei-tain a new contention that the Plain¬ 
tiff is I'oli entitled to damages at all, not 
because he had acted in breach of the 
agrtjejnfid but because there was no snl)- 
sisting agreeumnt at all. The evidence is 
not sufficient to siij>])ort the conkmtiou 
that the agnjement with Sassoon & Co. 
Ijad been terminated prior to December 
1912, and the notice given to th<^ Plaintiff 
implies by its terms that it was still suhsisl- 
ing. Dthei w ise there was necessity to 
allege a breach of tlie agreement as grounds 
tor its cancellation. It would have been 
sufficient to say that the ugioemeut with 
the I’laintifl was at an end because th<> De¬ 
fendant’s agreement w itH^assoon had be. a 
termiruited. An application was accord¬ 
ingly made to us to adduce evidc}ico on this 
point. I'liis, however, could not he grant- 
ed at this stage of the proceedings, raising 
as it tlid a new case and a defence which if 
it were estahlislicd would make a largo part 
of the evideuct' lumeccssavy. In my opi¬ 
nion the Defendant may seek to cstab’ish 
that the Plaintiff is not entitled to da|aages 
oil the giound that he has committed a 
breach of tiontiact or that if hjC' has not 
committed such a breach, he^ is not en¬ 
titled to so mucli in the way of dumages a.H 
the .ludge has awarded, but not that he is 
not entitled to any damages on the ground 
that at the date of the notice there was no 
subsisting agreement to terminate at all. 

The other claim is for Rs. 48,705-7-3, the 
pas-ticiilars of which are given in Ex. B 
attached to the plaint. It was contended 
that the Respondents had failed to prove 
the agreement set out in para. 8 of the 
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plaijit. The learned Judge appears to 
have accepted the Plaintiff’s case as to both 
brokerage and profit. 

Til the decree account of profit is given 
and it is said this is not in conformity with 
the ordering jHirtion of the judgment. 
There is no ground of appeal on this point. 
Had objection been taken the judgment 
w'ould, having regard to its findings, have 
been rectified. The minutes wen; settled 
by the learned Judge in the presence of 
both jjarties and an accounl din'cted both 
as to brokerage and profits ^\•bich the learn¬ 
ed dndge w’ould not have done liad he not 
in fact decided the claim and intended to 
direct, an account on both heads. Tlui 
evidence iloes not however appt'ar to suffi- 
<‘iently supn^ii; the decree from which in 
ac<'Onnts (:2) and (M) the words “ and pro¬ 
fits ” shnidd be excludeil. In the second 
account in the sot-otl' account the decree 
should run “ sustained by the IKd'endaiils 
on account ofl^ contracts entered into 
between the 8lh day of June 1011 and I'ith 
August 1012.” 

In my ofiinion therefore the judgment 
of the first (tourt should be vaiied by sub¬ 
stituting the sum of Rs. 1 .‘ioO a inmith 
from the Pith August to ‘2nd December 
It) 12 in lieu of Rs. 80.0tK) awarded by the 
learned Judge and by the ameiulrn nits last 
mentioned and in the judgnicufc of the 
Chief Justice, but that in other respects 
the judgment and decree should stand. 
The Appellant having reduced the sum 
decreed by some Rs. 24,000 has achieved 
substantial success and is entitled to the 
costs of this appeal except as to such ix>r- 
lioh of the hearing which may be taken to 
represent the time occupied in the discus¬ 
sion of points on which the Apfjellant has 
failed. On this as on other points dealt 
with by the Chief Justice I agree with his 
judgn^nt. 

Mookebjeb, J.—^This is an appeal by 


the Hefendant in an action for recovery 
of damages for wrongful termination of 
a contract of under-brokerage, as also of 
brokerage eommission and profits. On the 
•‘list May J911, Jbivid Siissinm dr Co, 
appointed the ApfK'llant IbigbumuH^and 
his brother •liiggoomiil. since deceased, 
(who constituted the firm of iVnullio Ram 
ITardeodas) as bvokc'rs for the purebast* 
and sale of sugar. 'J'he contracl was to 
be in force, as pr<j'vide<l in the first clause, 
for a- iierio;! of 5 years, or for siieb furlher 
])eriod as might be miitnally agrt'ed ujxm 
between the parlies, unless sooner deter¬ 
mined under the jirovisioiis contained in 
the agreement itself. This referred to the 
fifteenth clause, which laid down, first, 
tliat the, agreement might be determined 
if either party gave the other three calender 
months’ notice, and, .sccontlhj, tliat the 
comjiany might tenninat-* the agreement 
at any time should the brokers fail to })er- 
form their duties <luly and faitlifully. The- 
sei'oiid clause gave liberty to Ibo brokers to 
employ under-brokers who would be under 
the conirol of the company. .Pursuant to 
the fu’ovision of this clause, the lirokers, on 
the 8th .June 1011, appointed the lles|Km- 
deuls Ijuchmoiidas J\bandelwai and .lay- 
narayan as under-brokers. The under- 
brokerage agreement recited the fact »)f the 
brokerage contract, and expressly slifailat- 
ed in the first <*lause that the under-brokers 
would act during the subsislenee of the 
brokerage agreinnent or for such addilional 
period as the brokers and the. company 
might further extend. IliKsiuess W'as 
carrietl on under thc'se contracts till the 
27th 'April 1912, wlien Juggoomul died; 
and, thereaftci’, tJie business was conti¬ 
nued aiiparenlly as if no change had 
taken i>laee. On the 12th August 1912, 
RaghumulJ, the surviving broker, notified 
to the under-brokers tfaait the agreement 
with them stood <ian<!telled mi they had act* 
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ed contrary to the terms and conditions 
1 hereof and asked them not to take any 
further action as under-luokeis. On il»e 
2nd Decenil)er 1912, a new agreement was 
made between llaghumull on the one 
haq^ and David Sassoon & Co. on the 
other. The under-brokers thereafter in¬ 
stituted the present suit for recovery of 
Ils. 1,98,705-7-3 from Baghuraull. They 
claimed Rs. 1,50,(X)0 as damages for 
wrongful termination of th(‘ under-broker¬ 
age contract ; the remainder they claimed 
as brokerage and profits in re8f'e<-t of 
various transactions which they had 
carriisl on, on behalf of the Defendant, 
under alleged oral agreement. The De¬ 
fendant repudiated the claim as unf uind- 
ed, and alleged that if projKU' a(X‘o\mts 
were taken, a large sum would be found 
due to him from the riaintiffs. U]X)U the 
fundamental question in the case, namely, 
whether the under-brokerage agreement 
had been wrongfully terminated, Mr. 
Justice (Jreaves has found in favoui’ of the 
Plaintiffs, and he has awarded t]:em 
damages to the extent of Ils. 30,000; he 
Jjas further din'cted various a.coiints to 
he taken in respect of transactions be¬ 
tween the parties. On the ]>resent ap¬ 
peal, the decree has been assailed in res¬ 
pect of the written as well as the oral 
agreement, and the arguments a:ldress?d 
to us may conveniently be separately con¬ 
sidered. 

As regards the uhder-brokerage conlra.t 
of the 8th June, 1911, the Appellant has 
contended that he had valic^y terminated 
it on the 12th August 1912 under para. 10 
of the agreement, as the Plaintiffs* had, 
without his written consent'and contrary 
to the provisions of the instrument, dealt 
in sugar. In support of this contention, 
reliance has been placed in this Court 
upon one tiansaetion only, namely, a sale 
of 960 tons of sugar by the Plaintiffs, with¬ 


out tlie authority of the Defendant, a few 
days prior to the 151h July, 1912. It is 
])lain tliat this transaction does not avail 
the Defendant. The burden of pnof is 
on the Defendant to establish that there 
was just cause for dismissal; this he has 
faile(i to discharge, Cussons v. Skinner, 
(1) : pai*a. 10 of the agreement of the 8th 
.Iiine, 1911, entitles tlie brokers to termi- 
nafe tlu' confract for iraprojxJi* dealing in 
sugar which was ‘ the subject-matter of 
the agrcciucnt.’ There is no evidence lo 
show that tJie 950 tons of sugar men¬ 
tioned formed the subject-matter of the 
agreement; it might well have been sugar 
outside the agreement. Consequently tlii* 
Di'fendant has not establislK'd the only 
ground now assigned to justly Ins action 
under |)ara. 10 of the agreement. 

Tt has next been arguecl that, aj>art from 
para. 10, the Defendant was entitled to 
feniiiriate the agreement on the ground 
that the J’laintiff Ji^hmondas, bad 
prior to bis ap}X)intment as nnder-broker, 
bc'cn adjudged insolvent, and had conceal; d 
from the brokers the fact that he was an 
undischarged bankrupt. On this point, 
Mr. Justice (Jreaves has found that the 
brokers, when they ai>pointed the Plaintiff 
as an imder-broker, knew of his insol¬ 
vency. The evidence in su[>port of this 
view is rather slender, and the learned 
Judge arriyed at his conclusion not with¬ 
out some doubt. This, I think, doe^j not 
weaken the value of his opinion; it indi¬ 
cates, on the other hand, full apprecia¬ 
tion of the character of the evidence on the 
point. I have considered the evidence and 
I see no reason to take a different view. 
The direct testimony available at this dis¬ 
tance of time is, as may be expected, 
meagre; but the siuroimding eircums- 
tances make it extremely probable that the 
brokers knew about the insolvency of the 
(1) 1111 k W. I6i (1843). 
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Plaintiff; the fact of such knowledge is, 
I think, “ proved ” within the meaning 
of the Indian Evidence Act (Sec. .'}) which 
requires that the Court should consider 
tlie existence of the dispuh'd fact so prob¬ 
able (hat a prudent man ought, iindei' 
the circumstances of the partic\ilar case, 
to act iqwn the supposition that it exists. 
In this view, it is imnwessary to consider 
what the legal position of the Defendant 
would have been, if he had jn-oved that the 
JMainJiff had, at the time of his appoint¬ 
ment, concealed fiom him the fact of his 
bankruptcy. 

We must then juoceed on the assum])- 
tion that the dismissal of the Plaintiffs 
on the 12th August 1012 was wrongful, 
and determine on this basis the damages 
to which they are entitled for hreich of 
eontniet. Mr. dustiee Dreaves has as¬ 
sessed the damages oji the hypothesis that 
the Plaintiffs would have, hut for their 
wrongful disnti^al, eontipiied to net as 
under-brokers for the full term of five 
years from tin' Rth dune 1011. This view 
has been contested by the Appellant, and 
it has been argued, first, that the contract 
was terminated by the death of diiggoomid 
on the 27th April 1012, and, secondly, 
that, in any view’, it came to an end on the 
2nd December 1012, when the Apiiellant 
entered into a new agreement with David 
Sassoon & Co'. The first branch of this 
contention cannot, I think, prevail. It is 
plain, as appears from the decision in 
Bha^irath v, Prem Chand (2), that where 
there are two joint agents and one of them 
dies, upon his death the contract of agency 
terminates, only so far as he is concern¬ 
ed , but not as regards the surviving agent. 
Consequently, notwithstanding the death 
of Juggoomul, the agreement between 
David ^ssoon ds Co. and Raghiimull, 
made on Slst May 1911, primd facie 

(9) )7 C. L J. SOI (tftl8) 


continued in operation. It is equally 
p'ain that the death of duggoomul did not 
operate to dissolve the firm of Madho Ram 
Hardeodas, which was owned by a Hindu 
j<iint family whereof the Defendant ItagJni- 
midl was the hirla-. Sc'c. 2.'>,‘}, ti. of 
the Indian Conlracl Act, which provides 
for the dissolution of a j)artiiership on the 
death of a i)arfner, must he read as quali¬ 
fied by the inlroduetory words, “ in the 
absence of any contract to the contrary.” 
A contract to the contriirv may well be 
iiiferred, in the jnesenl case, from the 
conduct of the parli(*s. 'l^he business was 
carried on, as it wouKl have’ been, on the 
ftKiting that the. portion of the tirm was 
md affected hv the death of duggoomul. 
The* Plaintiffs expressly a.sserled this in 
jnira. d of tin; ]ilaint, and the Defendant 
cidmittod the allegation as suhstant’.a'ly 
correct in para. 1 <if his written statement. 
The notice whereby the Defendant 
lemiinah'd the agroemeiit oji the Pith 
.\ugust 1012, proceeded on the basis that 
the firm was still in existence. In these 
circumstances, the prineqih' n'eognised in 
Ciokul J\Hshn<t v. S':ishivnil\lii (d) clearly 
applies. It is further worthy of note that 
the ease of Jonh ownei'ship in a trading 
business, civated through the operation of 
Hindu Law, between the niemhers of an 
undivided Hindu family, does not stand 
on precisely the same footing as that of au 
ordinary jMirtnershiji arising out of con¬ 
tract. The rights and liabilities of co¬ 
parceners in a joint Hindu fuinily firm can¬ 
not ho deteriTjined hy exclusive reference 
to the Indian Cotilract Act, but must be 
considered also with regard to the general 
rules of Hiiuhi Daw which. Tegiilaite the 
transactions of such joint families * accord¬ 
ing to those jtiles, the dcgt)^ of oqe of the 
coparceners does not~4jWlve' ft, family 
partnershi p ■ v;: nSfOmfshtcar 

(8) 16 c. w. 0 
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(4), Luti'hmnneu v. Siiha Proha^h (5), V<uli 
Ijalv. Shak Khmhal (fi), Maharajv. Har- 
f/obind (7) and Narnyan Daft v. PalUe 
flrothcrJt f8»]. But though the first 
branch of the arguineiit for the Apjiellant 
thuf^proves untenable there is. T think, 
no answer to the second branch of tlie 
argument, namely, that the agreement, 
dated the Jllst May .19J3, and along there¬ 
with the subonlinate agreeineiit of the 
8 th .Tunc 1911 came to an end on the 2nd 
Decetnber 1912. The test to be apjdied 
to deti'rminc whetlu'r the later agreement 
operated as a rescission of the ])rior con¬ 
tract was formulated in Molhnra Mohan 
V. llani Kwuar (9) : the true principle is 
that a contiact need not be rescimh'd by 
an express agreement to that effect ; if the 
parties make a new and independent agree¬ 
ment concerning the same matter, the 
latter'may be construed to discharg»‘ the 
fornier, when the terms of the latter are 
so inconsistent u'ith those of the farmer 
that they cannot stand together. In the 
present cast*, the agreement made between 
Jhivid “Sassotm & Co. and Haghumull on 
the 2nd Ilecembr'r 1912, is difl‘er-ent in 
material particulars from the agTeement of 
the .‘list ^lay 1911, which, wo must con- 
sequent'y hold was rescinded on that date. 
'I'he Api-rellant has, on this ground, con¬ 
tended that as the under-bmkerage con¬ 
tract was to continue in force, only during 
the 8ub.sistence of tlie agreement of the 
.^Ist May 1911, the Plaintiffs are not en¬ 
titled to the benefit of the Defendants’ con¬ 
tract beytrnd that date. Tin? Respondents 
have argued, on the other hand, that there 

|4> I. L. R. 6 Bom. 88 (1880). 

16) l.UB 26 C*l. 840: «. c. 8 C. W. N. 

100 (18»9\ 

(6 I. L. 11. 27 Bom. 157 (1008). 

17) t>»16]P.L. R. 218. 

(8 [1012] P. R. 61. 

(9) 20 0. W, N. 870; b. o. 23 0. L. J. 86 (46) 
( 1916 ) 


are tw'o valid answers to this position, 
namely, first, that in the absence of evi¬ 
dence to prove that the brokerage contract 
was lonninated in strict conformity with 
el. 15, which con tern] dates three months’ 
notice, that agreement cannot be deemed 
to have been legally determine.^; and, 
.secondly, that as on the illegal cancella¬ 
tion of the. under-brokerage contract on 
ihe 121h August 1912, a right to recover 
damages accrued to th<‘ Plaintiffs, their 
position could not thereafter be prej.udiced 
by any termination of the brokerage con¬ 
tract t'veii ipi strict conformity with cl, 15. 
In my opinion, neithr'r of these conten¬ 
tions is tenable. As regards the first 
hianch, it is plain that the three months’ 
nrdice r(*quired by cl. 15 was the benefit 
!iiul pr<)te<'tiori of the contracting j>aities 
themselves, ami that the Plaintiffs are not 
eonij)ctent to make a giicvance that either 
}>arfy has allowed the otlw'r to determine 
that agreemehl without^nsisting on the 
prescribed notice. It is significunt that 
the umler-bnikerage contract doe.s not 
even rt'qiiirc. that in the event of a deter¬ 
mination of the brokerage oordi act by throe 
months' notice, tin* brokers would he bound 
to give similar notiee to the under-brokers. 
The under-brokers might have protected 
themselves by the insertion of a clau.se to 
this eff(H?t in tlieir agreement, and if wc 
were to accede to their argument, we would 
have in .Kubstance to read such a provision 
into the agreement. As regards the 
second branch of the contention, it is 
(phvious that there is no foundation for it. 
When the under-brokerage agreement of 
the 8th June 1911 was illegally cancelled 
hy the brokers on the 12tb August 1912, a 
right, no doubt, accrued to the under- 
brokers to recover damages for breach of 
contract. But the inference is manifestly 
fallacious that the damages must be assess¬ 
ed on the hypothesis that the under- 
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brokers would have held their employment 
for a term of five yesirs from th(» 3ist May 
or 8th June 1911, i.c., up to the 31st May 
or 8th June 1916. The under-brokerage 
contract was liable to couu' to an e.ud, 
whenever the contingency mentioned in 
el. 15 of the brokerage contract might 
hap|Km. Consequently, even if the con¬ 
tingency bad not actually happened b.fore 
the assessment of damages, it would have 
been incumbent upon the Court to make 
allowspice for the ju'obabilitv of such ter¬ 
mination of ihe contract. The calculation 
of tlje value of the tlujuagcs with any ajv 
proach to exactness in such circumstanci s, 
might have been a ju-obleni of great 
jwactical difficulty. But here, fortunately, 
the contiug^cy did hap|K'n before the in¬ 
stitution of the suit, ajid the Court tluis 
possesses an accurate measure of the loss 
actually sustained by the Plaintiffs. On 
no conceivable principle can the Court be 
invited to base 'M dt^cision on the calcula¬ 
tion of the chance of a ])iobablc event, 
when tliat event has actually hap^Hiued 
and the chance has been transformed into 
a certainty. Thei'c is also no force in the 
contention that after breach of the under- 
brokerage contract, the brokerage contract 
could not be terminated, as between the 
jxarties thereto, by notice under clause 15. 
JS'O such limitation can be read into that 
clause. It is |>laiii that David Sassoon 
& Co., might at any time detennine the 
agreement, notwithstanding what might 
have passed between their brijkers and 
under-brokers; and as the right to rescind 
under clause 15 was mutual, there is no 
reason why the brokers should be in a 
different ix>sition. The Ilesixuidenls 
placed much reliance upon the decisions 
in Inchhald v. Western Nsilgherry Coffee 
Co. (10), In re Patent Floor Cloth Co. 

<1 ) 17 C. B. N B. 7N : 142 R R «0S (1864) 


ni), Joyner v. Weehs (1*2) and Ogdciis 
v. Inchon (13). These cas(*K are e'ear- 
ly distinguishable; they merely illustrate 
the elementary ]>viiiei])lo that where a 
principal, in breacli of an express or 
implied contract with his agen^ re¬ 
fuses ts) complete a transaction or 
otlierwise prevents the ag(‘ut from raru- 
iug his roiuuneratiou, the agent i.s en¬ 
titled to lecovcr, by way of damages, 
the loss actually sustained by him as a 
natural and ]>r(ibable conse<picru-.e of such 
hrea<‘h oi contract ; in the case heftue us, 
the under-hrokerage contract, if it had 
continued in ojx'ralion till the •2ml Decem¬ 
ber 191‘2, would then have come to an end, 
not in bi-oaeh, hut in conformity with an 
cx[Mess agreement between the parties. 
The <[iiest:on of the mode of assessment of 
damages where there has been un anti¬ 
cipatory breach of a contract, is of ccju'-i- 
(lerable Jiicety; but the |)rinciplo has been 
recognistid in cases of high authority that 
the damages are to be estimated with 
reference to what would have been the jX).*!!- 
tion of the party Avroug(*d if the contract 
had been duly performed. Heforeuco may 
in this connection be made to a famili.ir 
class of decisions e()nsid(!rod in the ea.'<^ 
of }iila-'<irani v. Cuhbay (14) \ .Johiiiitonc \ . 
Millimj (15), Hochslrr v. l>e I.a Tour (16), 
Frost v. Knight (17). liroien v. Muller 
(18), Cherry v. Thomp’nni (It)» and Hoper 
V. Johnson t20) and Itoehni v. Horst (21*]. 

(11) 41 L. J. Ch. 478 (1872). 

(12) [I891J 2Q. B. 81. 44. 

(18) [l904j 2 K. B. 410, 417} •ffirmtd on app. 
[1906] 1 A. C. 109. 

(14 ) 20 0 W. N. 240: a. 0, 28 0. L. J. 88 
(1916) 

(16) 18 Q. R. !>• 480 (1888*. 

(18) 2 E. * B. 878 (18S8i. 

(17) L. R. 7 Enb. Ill (1872). 

(18) L. It.7Exf!b.8U(1«78)» 

09) L.R. 7Q.B,«7«:<tnR). 

' (SO) L.B. 8 a>. W7(1878}. 

(21) 178 U. S. 1. 
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I ilo jiot feel |>reB8C(l by tlio coiitetituni 
that th(' view 1 take may open the door to 
Iraiul and that the l>rokerago contract insiy, 
by imitiiul and collusive agre(*n)ent, be 
toi'uiinatcfl to the pn'jutlice of the iinder- 
bro^rs. C-l. 1 of the under-broke'age 
agreement, read with el. 15 of the broker¬ 
age contract, atfords amjjfe protection 
against sncli a device; what is essential 
to terminate the under-brokerage contract 
is a real and not nua’cly colonrable det('r- 
inination <»f the brokerage contract; the 
former will continue unatTected so long 
as the latter subsists in fact; the Couit v\ill 
not hesitate to lc>)k behind the mere form 
through which (he parties might h ive gon - 
and give effect to the substance <;f the 
transaction. There is, however, no sug¬ 
gestion in this ca-^e that the new eonliael 
of the ‘2nd l)ec(‘inber 1012, wai other (ban 
a genuine and hot\& fide bii.siness arrange¬ 
ment. T bold accordingly that the, paiti-’s 
to the brokerage contract were fully eii- 
titkid to rescind that agreement, as tlicy 
di<l, by a new contract ; that the I’lainliffs 
cannot escaj'm the ine^■itable consequences 
of such action on their jrjrt, and that they 
are conse(iuenlIy entitled to damages, not 
up to the 3lst May 1010, but only np to 
the 2ud DciM'inher 1012. Such damages, 
1 think, should be a'lowed at the rate of 
Ils. 1,250 a month ; this is higher thiin the 
rate adopted by INIr. dustice (Ireaves, 
because, if the damages are allowed for a 
short period, deductions cannot bj Icgiti- 
mah'Iy niade to any large extent on ac- 
(“o\int of fluctuations of profits and like cir- 
emnstances. The decree, in so far as it 
allows Rs. .SO,000 as damages for breach 
of etmtract, must accordingly be yaried. 

The only other j^Kiint argued AViiii refer¬ 
ence to the uhder-brokerage’ opnttact, re¬ 
lates to the liability of the pfaijtitiffe for 
loss, if any, sustained by the Defendant 
on account of contracts made by them 


Ix'tween the 8th June 1911 and the 12il» 
August 1912. The decree directs an ac¬ 
count of the loss actually sustained by the 
Jlofendatit during this period; the Ap[K*l- 
lant argues that an account should be taken 
of the loss on all contracts made during 
the jx'iiod mentioned, though the loss 
might have accrued at a later period. In 
my opinion, this contention is clearly well 
founded. The Plaintiffs have claimed and 
have been awarded the benefit of a'l pro¬ 
fits on contracts made during this period ; 
it is only fair that they should l>e.ar the 
loss as well [cf. McClcan v. Ketnrird 
(22)]. The deerec must coiisequeiilly Ij:' 
\arie.l in this respect. 

As regards the ebtim on the verbal 
agK'ement, the only stibstais^ial qiavstion 
in dispute is the liability of the Defendant 
to allo'w the Plaintiffs’ jwofits in addition 
to brokerage on sales and purchases made 
by the Plaintiffs foj' the Defendant tlmugh 
not included in the age^.y agreement. T 
cannot find in the evidence, which has 
been analysed in detail in the judgment of 
the (‘hief Justice, any satisfactory proof 
in siii)port of (bo claim to )>rofits in addi¬ 
tion to brokerage, and it is significant that 
no reference was made to profits in the 
decree as originally drawn up. In my 
opinion, this part of the claim must bo 
disa'hnved. Pinally, we have the claim in 
ri'spect of the. throe smns of Rs. 1,750, 
750 ami J ,600; as regards the first two, it 
is imictically conceded that they should be 
allowed in favour of the Appellant, while, 
as regards the third, an enquiry must be 
directed. 

On these grounds, I agree to the order 
w hich the (’hief Justice proposes to make 
in this appeal. 

Mes/irs. B. N. Bam dJ Co., Solicitors, 
for the Appellant. 

(&at L. It t Ch. isft /min. 
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D. C. G. Decree modified. 
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Jadgincnt, 

21 , March. 


Thr Kino-Empbroh, 

r. 

SuKiKii Abdiu. and 
six ors., Accused. 


Cri'in'ml Ffocedun Code tec. 110—Previous eon- 
vietton, proof of, in cases o/ bau liveLhiiod — Cen~ 
tral Buretu register, evident ary value of—Presi¬ 
dency Mag sfrjte, special ride if any applicable to 
—L'<cua pouiteiitiiB —Evidence of general repute. 

Presider&y Magistrates are not absolved 
from the ordinary rules of evidence in 
taking proof of previous convictions. When¬ 
ever it is required to prove a previous con¬ 
viction against^ man, whether it he for 
the purpose of enhancement of punishment 
under sec. 75, I. P. G., or in proceedings 
under Chap. Vlll of the Criminal Proce¬ 
dure Code, such previous conviction must 
be proved strictly and in accordance with 
law. Unless they are so proved no Court, 
whether it be that of a Presidency Magis¬ 
trate or not, can properly bake such pre¬ 
vious convictions into consideration against 
an accused person. 

Before the Magistrate previous convic¬ 
tions of one of the accused were sought 
to be proved by two witnesses one of whom 
was a certified expert in finger prints and 
who produced a register from the Central 
Bureau containing the thumb impression 
of the accused and his descriptive roll and 
a list of his previous convictions. The 
other witness was a.clerk in the prison at 
Bombay who produced an extract from the 
jail register showing previous convictions 
of a man who vas certified therein to be the 
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same man as the accused, and certified 
copies of previous convictions of the same 
man. This witness was asked by the 
Magistrate to examine the accused and see 
if he bore the marks attributed to the con¬ 
vict in Bombay and he expressed his 
opinion that he did : % 

Held —That the previous convictions ■ 
were not properly proved. 

Accused persons .'thould be given some 
chance of reforming their characters and 
they should not be proceeded against under 
sec. 110, Cr. P. G., soon after they have 
emerged from jail. 

Nature of evidence sufficient to prove 
habitual commission of offence discussed. 

This was a Refereuco under sec. 123, 
Cr. P. C., made by E. Keays, Esq., Offg. 
Chief Presidency Magistrate of C’alcutta, 
dated the 21st September 1915, for con¬ 
firmation by the High Court of the or<lt'r 
passed by him against the accused <lirectij'g 
t*iem to execute bonds with two suretic.s 
for Rs. 500 each to he of good behaviour for 
three years. 

The case was heard by the High Court on 
the 21st and 22nd December 1915, and on 
the 3rd January 1916 w'as sent down (o the 
lower Court for taking furtlfer evidtuicc. 

The order of the C’ourt seu<li,ng back 
the case to the Magistrate for the iccording 
of the further evidence was as tbJIows :— 
This is a reference under sec. 123, Cr. 

P. C., in the inatk-r of .six persons, 
Sheikh Abdul, Sheikh Doma, Abdul 
Bamim, Shmkh China, Isak Khan arid 
Sheikh Boribia. Another accus(>d Sheikh 
W^azzid is absconding and so has not 
been dealt witli by the order. The 
six men above-mentioned have each been 
ordered by the Acting Chief Presidency 
Magistrate to execute a bond for Bs. 500 
and to find two sureties eswh foi^s. 600, 
to be of good behavionr for three years 
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and in default of their so doing to be 
rigorously imprisoned for 3 years. 

“ We find ourselves unable to deal with 
the reference on the record as it stands 
before us and we regret to say that this 
is due to the extremely careless and 
unsalSsfactory manner in which the case 
has been disposed of by the Court below. 
The case against all the accused was that 
they were habitual thieves and despe¬ 
rate atid dangerous characters under cIs. 
,(a) and (f) of sec. 110. Some twenty 
witnesses were called who all came with 
one refrain “ I know all the accused. 
They are all pick-pockets. Evej’yone i.s 
afraid of them.” The Sub-Tnspoctor 
N. G. Chatterjee then intimated that he 
had examined 97 witnesses and was pre¬ 
pared to call them all. He added (as he 
ought not to hav(i been allowed to do) 
that every person ho liad examined bore 
out the charges against the accused. 
After another witness had been examined 
the Magistrate intimate;! that s\ifficient 
had been called already. He tliereup;jn 
drew up a general order against the six 
persons under sec. 112. The pros'.cu- 
tion w'itnesses were then cross-examined, 
witnesses were called for the defence and 
the order, the subject of this reference, 
was passed. It was argued that the pro¬ 
cedure followed by the Magistrate was 
incorrect, but he appears to have proceed¬ 
ed as in a warrant case, and that is the 
procedure, prescribed by sec. 117 for cases 
where the order requires security for 
good behaviour. The accused have not 
boon prejudiced in any v’ay by the form 
of procedure adopted. 

“ They have, however, good cause for 
complaint on more substantial grounds. 
Although under sec. 117 the fact that a 
person is an habitual offender may be 
proved by evidence of general repute or 
otherwise, and it cannot be said that the 


very general statements of the witnesses 
were wholly inadmissible in evidence, 
still no Court ought to act on a body of 
evidence such as that before us without 
making some attempt to test the state¬ 
ments of the witnesses, and obtain from 
them some particulars of the facts on 
which their general statements were 
based. No attempt whatever was made 
to differentiate the cases of the several 
aecnsed though it is obvious that they 
cannot have been assotiiated in every inr 
dividual act which each witness may'have 
S(‘en. No attcm])t was made to distin¬ 
guish between theun either in the evidence 
or in the order of tbe Court. An even 
mor<* serious ground of complaint is with 
regard to tlie previous convictions alleged 
against several of the accusec* Previous 
convictions were alleged against five oxit 
of the six : but in no ease were those con¬ 
victions properly pr-oved. These men 
a]>pear lo have many alian^- and in several 
instances, the convictions were in differ¬ 
ent names from those now borne by the 
accused. In snch cases no satisfactory 
proof of identity was given. Agaimt 
Hbeikh Bombia no fewer than eight pre¬ 
vious convictions were alleged, of which 
no proof whatever was forthcoming. The 
reason given at the Bar was that, as he 
had been convicted in Bombay, it would 
have taken too long and been loo trouble¬ 
some to get evidence from there. Now 
the proof of previous convictions is mani¬ 
festly of the greatest importance in cases 
like the present. It is impossible to say 
from the Magistrate’s judgment how far, 
if at all, he took them into consideration. 
If they had been properly proved and 
considered, it might have made a great 
difference between the several accused, 
one of whom has no previous conviction, 
while two others are said to have six and 
eight respectively. . We accordingly send 
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back the case to the Magistrate for the 
recording of the further evidence. Some, 
effort should be made to ascertain from the 
various witnesses what they know against 
each individual accused. All previous 
convictions alleged sliould be properly 
proved. The case of each accused should 
then be separately considei’cd. The ac¬ 
cused will have the right to call such fur- 
their evidence in their defence an they may 
be advised, to meet thii fresh evidence 
that is adduced against them. 

“ The case should be lahon up at once 
and disposed of with as little delay as pos¬ 
sible. The Magistrate should tlien re¬ 
turn the case with his opinion upon it to 
this CourSp Pending tlie hearing the 
accused may be released on bail to the 
satisfaction of the Magistrate.” 

After taking further (widciice the 
Magistrate sent back the record to the 
High Court wfth the follov.ing observa¬ 
tions. 

” I have the honour to forward the fol¬ 
lowing observations. 

The prosecirtion have called twenty- 
one fresh witnesses, twelve (^f whom 
solemnly proved the previous convictions 
against the various accused, and seven 
were called to prove specific instances of 
thefts against various accused (some of 
them did not come up to e.Kpectation) aed 
two on subsidiary points. 

The prosecution have now proved— 

6 previous convictions against 1st ac¬ 
cused. * 

1 previous conviction against 3rd ac¬ 
cused. 

2 previous convictions against 5th ac¬ 
cused. 

8 previous convictions against Cth ac¬ 
cused. 

The second and fourth accused have not 
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been previously convicted. The seicond 
accused is the nephew of Jummon (who 
has already been bound down as the hai^ 
bourer) and lives with him. 

The additional evidence im|i|icatcs 
Sk. Abdul, Doma, Alxlul llahim, Cheena 
and Bombia. / 

Sk. Abdul is implicated by P. Ws. 28, 
do, 41 and 43. 

Doma by P. Ws. 28, 40 and 43. 

Abdul Itahim by P. Ws. 28, 40 and 41. 

Cheena by P. W. 41, but this witness 
merely slates that Cheena accompanied 
Sk. Abdul in a pick-pocket expedition. 

Bombia by P. W. 41, but this witne.s3 
does not speak to this accused being seen 
by him actually picking pockets. 

All the witnesses who speak to specific 
acts of thefts admit they did nothing to 
secure the apprehension of the theft and 
give as their reason that they know it 
w'ould bo useless as the police were in 
league with the thieves. In my opinion 
this additional evidence adduced by the 
prosecution does not carry the case against 
the accused very much further. J’. W. 
31 Munshi Abdul Hamid employed in 
the Government Printing Press gives 
Cheena a good character. There is no pre¬ 
vious conviction against this accused and 
the case against him was certainly the 
weakest, and with the added weight of 
the character given to him by P. W. 31 
1 consider he should be discharged. 1 
w^ould call attention to (he evidence of 
SnperintcndSnt Parrow (P. W. 41) as 
regards Sk. Abdul, Abdul Rahim and 
Boinhia. The (widence of this ofiBcer ap¬ 
pears to me to be of great importance. 

There is no evidence against Isak Khan 
(5th accused) that he actually picked 
pockets and the two previous convictions 
against him both for sheurt terms 

viz., 2 weeks’ B. I, aod 3 inoatbs’ R. I.i 
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but both these convictions were for pick¬ 
ing pockets. 

There is also no evidence against 
Bombia (f)th accused) that he was 
actu€fly seen picking pockets, but thei’c 
can be no question that he is a most 
dangerous criminal who has come over 
from Bombay to Calcutta because the 
former place was too hot to hold him. 

As regards the previous convictions 
against the various accused these wer? all 
admitted by the pleaders for the accused 
at the first trial. T can hardly believe 
that the procedure adopted in the Police 
Courts was explained when it is sought 
to prove previous convictions against ac¬ 
cused persons. 

It is as follows :— 

An accused person’s finger impression 
is taken and is sent up to the Clentral 
Bureau to see if his antecedents can be 
traced. If anything is traced against him, 
a certified copy of the conviction or con¬ 
victions is then applied for and a police 
officer is called who jjroduces it. The 
accused is then asked if he admits the 
previous conviction and if he docs, he is 
convictetl on that plea. If he denio-i tlic 
previous conviction, an officer before whom 
ho was convicted or a warder in whose 
jail he served his sentence is called to 
prove the identity of the accused, and 
personally I also com 2 )are the finger im¬ 
pression of the accused with that pro¬ 
duced from the Central Bui'oau. Had 
the accused in the presenj case denied 
the pi'ovious convictions alleged against 
ibom, I entirely agree thiit they would 
have serums cause to complain, but under 
thjii circumstances I respectfully submit 
they had none. I need scarcely point 
out tliat if the procedure which has been 
in vogue in‘the Police Courts for at least 
twenty years is wrong and previous con¬ 
viction^ have to be 2)roved in the way they 
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liave been proved in this case that it 
will entail a very heavy expenditure as 
there are hundreds of cases in our Courts 
ihiring the year in which the factum of 
a previous conviction has to be taken into 
consideration. 

As regards the record it contains every¬ 
thing that could assist the prosecution or 
help the defence. Both the Public 
I’rosecutor and the leading pleader for 
the defence Mr. Suresh Chunder Mitter 
(who is one of the most capable i>le,adcrs 
in ray Court) both stated in open Court 
that I had omitted nothing that was of 
llie smallest importance. Perhaps I may 
mention that every witness was asked if 
he had seen anything persqpally and, if 
he had, I made a note in the record of 
what he had seen. 

The evidence against the accused w'as 
nearly all circumstantial, namely, that 
they all used to hang% about stoj^ping 
places of the trams and mix up with the 
. crowds and were constantly seen dividing 
money and articles at Jummon’s. Mr. 
Suresh Mitter who argued the case for 
the accused admitted that the case for the 
l)rosecution was overwhelmingly strong 
with the exception of the second and 
fourth accused, and his only anxiety was 
that I should see for myself that any 
objections that might be taken to the 
sureties he put forward were well- 
founded.” 

Babus Monmothanath MuJeerji, Tara- 
keswar Pal Choudhury and Heramba 
Chunder Guha for the Accused. 

Mr. C. It. Das for Mr. B. G. Mitter 
and Bahu Tarak Nath Sadhu for the 
Crown. 

The JuDiiMENT OF THE CocBT was as 
follows;— 

This reference has now been returned 
with the further evidence recorded by the 
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learned Secpnd Presidency Magistrate 
under our order of Srd January 1916. 
The learned Magistrate has also, in ac¬ 
cordance with that order, rtcordeJ an 
opinion. We regret, however, lo tiiul out 
that he has not taken steps (o carry out 
our directions to the full extent. 'JUie 
additional evidence which has been 
recorded is of very niuch (he. same type 
as the evidence recorded in the first ins¬ 
tance of which w'e had I'eason to complain, 
and th'e statements now made by the addi¬ 
tional witnesses do not ciarry the case much 
further against any one of the six accused. 

With regard to the statement of the 
learned Magistrate as to the [u-ocedure 
ado^rted in the Police tlourt for the proof 
of previous ^nvictions wc may say at once 
that wo cannot accept the learned Magis¬ 
trate’s suggestion that Presidency Magis¬ 
trates aro absolved from the onlinary 
rules of evidence^ in taking proof of 8U<;h 
prfevious convictions. Whenever it is 
required to prove a previous cojiviction 
against a man—whether it be for the 
purpose of enhancement of punishment 
under sec. 75, I. P. C., or in prtjceedings 
under Chapter VllT of the Criminal Pr(x;e- 
dure CodCj such previous conviction must 
be proved strictly and in accordance with 
law. Unless they are so proved, no Court 
—whether it be that of a Presidency 
Magistrate or not—can properly take such 
previous convictions into consideration 
against an accused person. 

In the present case, the learned Magis¬ 
trate says that against the accused No. 1, 
Bheikh Abdul five previous convictions have 
been proved, against No. 3, Abdul Bahim 
one previous conviction, against No. 5, 
Isak Khan two previous convictions, and 
against No. 6, Sheikh Bombia eight pre¬ 
vious convictions. Apart from the proof of 
previous convictions with which we will 
deal in discussing the case of each accused. 


additional evidence was directed to proving 
instances of picking pockets aganst the ac¬ 
cused or some or one of them. Sx^eaking 
generally, we may say that, at the second 
hearing, no attempt was made i^the 
Court below to fix these witnesses lo any 
particular time or detail by which their 
statements might be tested. Their state¬ 
ments are of the vaguest . possible 
character. 

Talcing the case of each accused in turn, 
we start with Sheikh Abdul who has a 
number of aliases. He is said to have been 
convicted five times. The last conviction 
was on 20th January 1914 when he was 
sentenced to one year’s rigorous imprison¬ 
ment under sec. 379^ I. P. C. He there- 
loro emerged from jail presumably in 
January 1915. Since then, there is no 
evidence of his having committed any 
olt'ence except the statement of Abdul 
Wahid (P. W. 40) who says that he saw 
the first accused pick a pocket once about 
seven or eight months ago near the statue 
of Kristo Das Pal, when he was accom¬ 
panied by accused No. 2. This witness 
admits that, though he saw accused No. 3 
throw the jiurse which had been stoleji 
into Jumman’s shop, he did not inform 
tlie person whose pocket had been picked. 
That man, he says, raised a liuo and cry; 
and yet the witness went away without 
saying anything. This is evidence on 
which no Court could possibly place any 
reliance. Another witness Abdur Bahim 
(P. W. 28) speaking of the accused pick¬ 
ing pockets Sit the crossing of Harrison 
Boad says that he last saw the first three 
accused picking a £)ocket about a year and 
half ago. Allowing due latitude for the 
statement of a witness of this class when 
speaking of time, it is. impossible that he 
could have s^n the first acensed picking 
a pocket about a year half i^o (he^was 
giving evideace on . JTantttkry 

i • 
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inasmuch as the first accused was safely 
in jail for almost the whole year 1914. 
This evidence, therefone, cannot be ac¬ 
cepted. It has been held in this Court 
th^ accused persons should be given soino 
chance of reforming their characters and 
that they should not be proceeded against 
under this section soon after they have 
emerged from jail. In this case the first 
accused had been out of jail for about eight 
months only when the present proceedings 
were started. There is no definite evi¬ 
dence of his having committed any offence 
during those eight mouths. Though he 
may be and possibly is a man of bud 
character we do not think that, on evi¬ 
dence such as this, an order under sec. 
118, Or. P. C., ought to be imssod against 
him. 

The cases against the other accused a;c 
much weaker than against accused No. 1. 
Against Sheikh Doina and SheikJi 
Cheena no previous convictions at all 
are alleged. The learned Magistrate 
himself, who bound down Sheilih 
Cheena in the first instance, now, 
on the single statement of the witness 
Moulvi Abdul Hamid (P. W. 31) who says 
Cheena is a good man, recommends that 
he 'Should be discharged. Against these 
two men the evidence is wholly insuffi¬ 
cient to support the order. With regard 
to Abdul !^him it appears that he was 
imprisoned under sec. 879, I. P. C., for 
three weeks on 10th May 1910, i.c., 
nearly six years ago. Isak^Khan was im¬ 
prisoned under the same section for two 
weeks on 12th April 1913 and for three 
months on 13th October 1914. So' far 
as the period which has elapsed between 
his last release from jajl and the com¬ 
mencement of these proceedings he stands 
on much the same footing os accused 
No, 1. Against these two men there is 
Botbing but general statements of wit¬ 


nesses who say that they have seen them 
picking pockets. They have, however, 
never taken steps to bring those cases of 
theft home to the accused. The learned 
Presidency Magistrate considers that the 
evidence of Superintendent Parrow (P. 
W. 41) is of great importance. We are 
unable to see that it carries the case 
against the accused of whom he speaks, 
i.e.. Nos. 1, 3 and 6, much fuither. He 
says that he often wanted to find them 
after a man’s pocket had been picked but 
never succeeded. We think, therefore, 
that the evidence against these two men 
is also insufficient to justify an order under 
sec. 118, Cr. P. C. 

Wc come to the case of Reused No. 6, 
Sheikh Bombia, who is said to be a bad 
character, who left Bombay because that 
place was too hot to hold him, and is now 
cai tying on the profession of a thief in 
Calcutta . This man is t aid to have posed 
under a number of aliases giving some- 
tinics jNIahomedan and sometimes Hindu 
ixames. No less than 8 previous convic¬ 
tions are alleged against him and the 
learned Magistrate considers that they 
have been proved. We may say at once 
that, with the exception of the order un¬ 
der sec. 109, Cr. P. C., which was passed 
against this accused at Howrah on 22nd 
May 3912, when he was sentenced to 
one year’s rigorous imprisonment for 
being without visible means of subsist¬ 
ence, none of the previous convictions 
alleged has been projxerly proved. It 
was sought to prove the 7 previous 
convictions which were all in Bombay by 
the evidence of two witnesses, Suresh 
Chunder Mukerji (P. W. 86) and K. A. 
Kumudaker (P. W. 37). The first of 
these witnesses was a certified expert in 
finger prints and he prodoced what has 
been marked as Bx. 4 (1) from the Cen¬ 
tral Bureau. That purports to be a 
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register of the thumb impressions of the 
accused on the first page and on the 
reverse his descriptive roll and a list of 
his previous convictions. No evidence 
has been recorded as to how this paper 
comes to be made and lodged in the 
Central Bureau nor from what particulars 
the previous convictions on the reverse are 
recorded and certified. There is, there¬ 
fore, nothing on this paper except the 
two certificates at the foot to show that 
the pergon convicted 7 tin\(‘s in Bombay 
is the same man as was convicted at 
Howrah on 22nd May 1012. The 
witness K. A, Kumudaker is a clerk in 
the common prison at Bombay. He pro¬ 
duced an extract from the jail register 
showing previous conviction of one Maho¬ 
med Hussain alias Ambalal Amritlal alias 
Faiz Mahomed signed by the Superin¬ 
tendent, and certified copies—Exs. 9 
(1 to 5) of previous convictions of the 
same man. Therf is nothing, however, 
to show that the man viho was convicted 
at Howrah is the same man who was con¬ 
victed at Bombay. There is a gap here 
in the evidence to which the learned 
Magistrate has not alluded and which, 
when he expresses the opinion that the 
(previous convictions have been proved, he 
has obviously disregarded. We may 
notice that the witness K. A. Kumudaker 
was directed by the learned Magistrate to 
examine the sixth accused Sheikh Bombia 
to see if the marks which had been attri¬ 
buted to the convict in Bombay were to be 
found on the accused Sheikh Bombia and 
he expressed the opinion that they were. 
This was not the proper method of identi¬ 
fying those marks. But there are other 
difiiculties in the way of the proof of these 
previous coni^tions. We notice, in the 
first place, that the first conviction men¬ 
tioned in Btl. 4 a) ia said to have been 


on 23rd August 1901. The certified copy 
from Bombay gives the date as 28th 
August 1901# This, however, may be a 
slip>in copying. In the extract Ex. 4 (1) 
produced from the Central Bureau the age 
of the accused person is given as 27 y^rs 
and it is recorded that he has no particular 
mark. If he was 27 years of age in 1912 
and his first conviction was in 1898 it 
follows that ho must have been a J)oy of 
about 13 years of age when he commenced 
his career of crime. The Bombay certi¬ 
ficates, however, put him down as 18 in 
1898, 25 in 1901, 25 again in 1902 and 
30 in 1904. If he appeared to be 30 in 
1904 it i.s difficult to see how he could ap¬ 
pear to be only 27 in 1912. With regard 
to the marks, though no particular mark 
was attributed to him in the Alipur Jail 
in 1912, the Bombay convictions all give 
very definite marks, such as a. scar on 
the right eye-brow, a scar on the right 
temple, a scar on the right leg—which 
marks purport to have been compared by 
the witness Iv. A. Kumudaker. They 
can hardly have been overlooked when his 
de8oriptiv(>. roll was made out at Alipur in 
1912. It may be that the main Sheiku 
Bombia is the same person as was con¬ 
victed on previous occasions in Bombay; 
but it would bo idle to maintain that 
that has been satisfactorily proved in the 
present case. Some two years elapsed 
from his release from jail on the Howra 
conviction and the commencement of 
proceedings in the present case. ^ Whe¬ 
ther this would* be a sufficient time for 
reformation we do not express an opinion. 
It was held in the case of Junah Ah v. 
The Emperor (1), that 16 months Wpnld 
not be a sufficient period in which to give 
a convict an opportunity of reform. 

il) 1. L. 1 . ai Cri. 788 j ». 0 , « a w. H. 

E09 (1804), ; 
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Against this accused there are no definite 
acts of picking pockets alleged, cer¬ 
tainly nothing which would point to his 
having committed that offence on any 
pa^cular occasion or with regard to any 
particular individual. The evidence 
against him is as general and consequent¬ 
ly as vague and as weak as that against 
the othfir five accused. 

We^'egret to have to come to this con¬ 
clusion in this case because there 


grounds for suspecting that these men 
aro members of a gang; but having re¬ 
gard to the way in which the evidence 
against them has been recorded and the 
general state of the record we are quite 
unable to confirm the Magistrate’s order 
under sec. 118, Cr. V. 0. We accord¬ 
ingly set it aside and direct that the six 
accused be released. In the case of those 
who are on bail their bail-bonds will be 
discharged. 

S. C. M. 


lORIMlN \L ctEVlilOJMAL JiJiliSDICriOJN.) 
JiEV. M. A. No. 4.J oi-' lyiO. 


Chitit, J. 
Walmslby, J. 
191G, 

4, April. 


' Nishi Kanta IjAiiiiir, 
j Accused, Petitioner, 


0 . 

Tn® Crown, Oppo- 
sitt! Party. 


Criminal Procethtre Co-ie, twn. 4^6 — Com¬ 

mitment to the Court of Seesione h>/ the IUgh Court 
in revition—Indian Arou Ac', secs. IHP, 20. 


Where in a case proceeded with under 
sec. 19F, the evidence recorded by the 
Magistrate disclosed an offence under sec. 
HO of the Arms Act, the High Court direct¬ 
ed the commitment of the case to the. 
Court of Sessions. 

This was a Buie granted on the 27th 
March 1916, against an order of D. Swin- 
hoe, Esq., Chief Presidency Magistrate*, 
Calcutta, dated 20th March 1916. 

The material facts will appear from the 


petition on which the rule was issued and 
which was as follows :— 

“ That your Petitioner is a student of 
the First Year Class, Bangabashi College, 
Calcutta and was residing in a students’ 
moss at 62/2, Harrison Boad. 

“ That on the night of 29th January 
last at about 10 p.m. the Police went to 
the above-mentioned house and foiiml two 
packets of Manser Cartridges lying on the 
floor of a room in the third storey 
ofciqiied by yonr Petitioner and tiyo other 
students and underneath the taktaposh 
of your Petitioner. 

“ That your Petitioner was arrested by 
the police and subsequently your Peti¬ 
tioner was placed before the Chief Presi¬ 
dency Magistrate on a charge under 
secs. 19F and 20 of the Indian Arms 
Act. 

“ That in the charge-sheet submitted 
by the police, the charges were as fol¬ 
lows :— • 

(a) “ That on’ or about the 29th of 
January at No. 62/2, Harrison Road, 
Calcutta, you were in possession of 40 
rounds of Mauser Cartridges in contraven¬ 
tion of the provisions of sec. 6 of the 
Indian Arms Act and thereby committed 
an offence punishable under sec. 19P of 
the said Act (XT of 1878). 

m» 

(b) That on or about the time and place 
aforesaid you were in possession of 40 
rounds of Manser Cartridges in such a 
manner as to indicate an intention that 
such act may not be known to any public 
servant as defined in the Indian Penal 
Code, to wit. Deputy Commissioner of 
Police, Special Branch, Calcutta, and 
thereby committed an offence punishable 
under sec. 20 of the Arms Act. , 

“ That on the 14th February 1916, the 
case was taken up by the^eamed Chief 
Presidency Magistrate and the Public 
Pro&«cutor tvhile openings the case for the 



VoL. XX.J THE CALCUTTA 

Nishi Kanta Lahiri v. Tiiii Crown, 

prosecution, intimated to the. Coni I that 
evidence might be recorded as in a Ses'ions 
Case inasmuch as the facts disclosed an 
offence under sec. 20 of the, Anns Act 
which was exclusively triable by a Court 
of Session. 

“ That on the said 14lh February 
1916, your Petitioner applied for bail, 
which was refuscil, inasnuich as f-cc. 20 
of the Arms Act is non-bailablc. 

That according lo the evidence for 
the prosecution 

(ft) The two packets of cartridges were 
in a bag belonging to your Petitioner and 
when the |K)lice first entered the room the 
bag was against the northern wall opiwisitc 
your Petitioner’s bed and your I’etiliooer 
brought thatAag and put il uiul.'rnoath 
his bed surreptiliously, but accalenlally 
only one of the Police Oflicers sa w it: 

(If) and afterwards when in answer lo 
iVfr. Ijownian (P. W, 1) Dcjiuty Commis¬ 
sioner of l*olice,^ Special lhanch, your 
Petitioner said that he had a bag and Mr. 
Jjowman asked your Petitioner lo show it 
to him, your Petitioner knelt down in 
front of the tucktapoffh and aft.^r putting 
his hand into the bag took out tiu' two 
jiacketa from the bag and placed them on 
the floor behind the bag and then showed 
the empty bag to iNIr. Lownnan and Afr. 
Tjow’man then stepped down a.nd g6i 
jiartly underneath the tnclitaposh and 
found the two packet.s of Mauser Cart¬ 
ridges concealed there. 

“ That on the Rth March 1910 after 
the close of the prosecution evidence the 
learned Presidency Magistrate adjourned 
the case to 17th March for committing il 
to the Sessions. 

“ That on the 17th March 1916, the 
Public Prosecutor submitted to the Court 
that the case should not be committed to 
the Sessions, but should be tried by the 
learned Magistrate himself on the ground 
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that the evidence did not disclose an 
offence under sec. 20 of the .Arms Aet, but 
the. learned Magistrate after hearing the 
Public Prosecutor at length expressed his 
desire to commit the case to the Sessions 
and adjourned the case to the 20th Af.^'h 
for i>assing formal orders. 

Thai oil the 20th March the leariu'd 
Presidency Afagistrate luaird both sides 
again and decided lo try the case himself 
and not to eommit it to the Sessions. 

That being aggrievi^l by the said 
order of the 20th March 1910, your Peti¬ 
tioner begs to move your Lordships on the 
following amongst other grounds. 

For tint upon the alleg.itions of the 
prosecution as also upon tlu' evideiKv ad¬ 
duced 1)> them, a piinid facie case' under 
sec. 20 of the Arms .\ct, having been 
made out the learned Magistnile has no 
jurisdiction lo proceed to try il himself." 

Babiis Moniiiothan<ilh Mukerjea and 
Uiretulra Kumar Dc for the Petitioner. 

Mr. Camrll and Babn Tarak Nath' 
Sadhu for the CIrown. 

The di ov tiik CoCrt was as 

follows : — 

This is a Rule calling upon the Chief 
I’residency Magistrate to show cause wJiy 
the case against the Petitioner should uot 
be committed to the Si'ssion.s on the 
ground that the case falls within see. -0 
of the Ai’ms Act and that the Magistrate 
has, therefore, no jurisdiction to try 
it himself. We have la'anl the learned 
Deputv Legal. Rememhiuncer who has 
shown cause on behalf of the Crown; but 
we must say that we fail to understand 
the altitude taken up. He has read us 
the evidence which has been recorded, irt 
this case. far as the offence under 
sec. lOF is concerned, it rests mainly 
on the evidence of two Police Officers who 
are said to have found the ammunition in 

'93' . 
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the possession of the Petitioner. If that 
evidence is believed, it is abundantly clear 
that an offence under the first portion oi 
sec. 20 was also committed. It w'ould be 
for the Court to determine whether that 
evif^nce is to b^ believed. But, so far 
as the point before us is concerned, it in 
clear that that evidence indicates an offerc.' 
under sec. 20; and we think that that 
being so, the case ought to be committed 
to the Sessions. Wo accordingly mak<' 
the Rule absolute and direct that tin* 
IMagistrate, after recording any furlher 
evidence that may be adduced, do commit 
the case to the Sessions. 

S. C. M. 


PATNA HIGH COGRr. 

[OlVIL APPELLITB JUBISDIOTIOfl ] 

Appeal prom Original Decbef 
No. 26$ OF 1913. 

] Narainbati and ors., 


Sharfdddin, J. 
Roe, J. 

1916, 


Defendants, Appellants, 

V. 

Ramdiiari Singh and 


4, April. 


others, Plaintiffs, 
Respondents. 


Hindu Law — Widow'i e*lata—Legal neeeuity — 
Harriage of davghter^* daughter when eon-indaw 
gbarjaniai, if legal nece%$hg--Coneiruction— MorU 
gage of widov^e right and interest'^ if covers more 
than bfe-intereMU 

Where A, a Zemindar's widow, married 
her only daughter S to a cultivator iti order 
that the son-in-law may come and live in 
the mother-in-law's house, and the issue of 
the marriage was a daughter : 

Held— That though A might be under a 
moral duty to see that the girl was pro¬ 
perly married, the expenses of the marriage 
could not he charged on her husband's 
estate as a legal necessity. 

The fact that a Ilin^u widow says she is 
mortgaging *' her righf and interest " in 
her husband's estate does not necessarily 
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indicate that she was mortgaging only a 
life-interest. 

This was an appeal against the judgment 
and decree passed by Moulvi Abdul Jubber, 
Officiating Second Subordinate Judge of 
Monghyr, dated 29tb April 1913. 

The facts of the case W’ere ns fol¬ 
lows :—Jugal Penshad Singh and Kamla 
Pershad Singh were two brothers who 
lived separately in mess and properly. 
Kamlii Pershad had two wives Anuplxiti 
and Sunderbati. After the death of Kamla 
P<'.rshad eat-h widow lived separately frotn 
the other and they enjoyed their pi’operty 
se]>aratel 3 ', Amipbati liad a daughter 
named Suijabati who was married with 
one Lalji. The son-in-law was poor and 
so the claughlor lived in the Bouse of Anup- 
bati. Surjabati bad a daughter named 
Adyabati. Both Lalji and Surjabati died 
before Adyabati attained marriageable 
age. Adyabati lived wit h her grandmother 
Amipbati. In order to'marry her grand¬ 
daughter .\nupbali borrowed Rs. 1,500 at 
VI per cent, per annum with compound 
iutero.st from the Plaintiff Ko. 1 Ramdhari 
Singh and executed the mortgage-bond in 
suit on oth Ashar 1305 Fusli corresponding 
with 9th June 1898. The present suit was 
instituted on 18th May 1912 by Ramdhari 
Singh and two other members of his joint 
family for recovery of the mortgage money 
together with interest amounting to 
Rs. 7,106 by sale of the mortgaged pro¬ 
perty against Mussammat Narainbati 
Kumari, mother-in-law of Anui>bati and 
Mussammat Kajbati Eunari, widow of 
Jugal Pershad Singh as the mortgagor 
Aiiuphati died in the month of Aghan 
1319 Fusli, corresponding to November 
1911. 

The defence inter alia was that the mort¬ 
gage-bond was net genuine and that there 
was no passing of the censideration money. 
It was further alleged that Anupbati lived 
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jointly with Sunderbati the other widow of 
Kamla Pershad and as such she had no 
right to mortgage the joint property of her 
husband. It was also alleged that the loan 
was contracted without legal necessity and 
so the Plaintiffs’ claim was not maintain¬ 
able. 

The following issues were framed, viz., 

(1) whether the bond in suit was genuine ; 

(2) whctlasr any consideration passed in 
respect thereto; (3) whether the property 
in possession of Anu 2 )bati was separate 
from that of Sunderbati; and (-1) whether 
there was any legal necessity for the loan. 

The learned Subordinate Judge found all 
the facts involved in the first three issues 
in favour of the Plaintiffs and in deciding 
the fourt'# issue he found that although 
daughter’s daughter w*as not an heir, she 
was entitled to maintenance and that the 
expenses incurred for her marriage consti¬ 
tuted a legal necessity and so he decreed 
the suit in full^ 

The Defendants thereupon preferred the 
above appeal; it was contended that the 
Court below was wrong in its conclusions 
on all the above issues. 

Messrs. P. R. Das, N. C. Ray and Roy 
Gunisaran Prosad appeared for the Ap¬ 
pellants. 

Messrs. Pugh, Kulwant Sahai and 
Amhica Prosad Upadhyay appeared for the 
Bespondents. 

The Judgment of the Court was as 
follows:— 

Sharfuddin, J.—This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Mongbyr, dated the 29th April 
1913. The suit was instituted on the basis 
of a mortgage-bond executed by a lady 
named Anupbafa on the 5th Bysack 1305, 
corresponding to th^'9th Jti^ie 1898. 
Before I refer to'the facts of the case it is 
necessary to mention here the relationship 


of the parties concerned. One Maharaja 
Singh was the ancestor of the Defendants. 
He was married to one Narainbati, who is 
the Defendant No. 1 in the suit. Ho had 
two sons, namely, Jugal Prosad an^i^amla 
Pro.sad. Jugal Pro.sad is Defendant No. 3 
in the suit. Kamla Prosad had two wives, 
namely, Sunderbati and Anupbati. This 
Anupbati is the mortgagor of the bond in" 
question. By Anupbati, Kamla Prosad 
had a daughter, named Surajbati. This 
daughter Surajbati was married to one Lalji 
Singh, son of Tota Singh, and Adyabati 
Was the daughter of Surajbati and Lalji. 
Anupbati mortgaged some shares in two or 
throe villages to one Bamdhari Singh, who 
is the Plaintiff in the suit. By this mort¬ 
gage the Plaintiff advanced to Anupbati a 
sum of Rs. 1,500 and the mortgage-bond 
recites that this loan was for the purpose of 
performing the marriage of Adyabati, 
her daughter’s daughter. The Plaintiff 
brought the suit for the realisation of 
Rs. 7,000 and odd, which includes the prin¬ 
cipal of Rs. 1,500 and interest and double 
interest. The Defendants contested the 
suit on the ground that Anupbati had mort¬ 
gaged only her life-interest, and she being 
<lead, the present suit is not maintainable 
against the present Defendants. Another 
contention on behalf of the Defendants was 
that the claim was barred by reason of 
limitation, and that in accordance with the 
Hindu Law, the performance of the 
marriage of Adyabati cannot be treated as 
a charge on the estate of Kamla Frasadv 
The questiq/1 of limitation arises .this 
way. The present suit has no doubt be^n 
instituted more than 12 years after tbe^ue 
date as mentioned in the bond. The due 
date mentioned in the bond is the month 
of Bysack 1307 Eusli. The lament, suit 
was instituted on the 18th' May 1912, that 
is, more than 12 jeeiB afto tiie date ilted 
for the repayment of txmd. But there 
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is an endorsement on tlio back of the bond 
allow ing payment of a jHirtion of the inter¬ 
est on the 5tli Asar 1314 Fusli, a sum of 
Jts- 100 through ^Fanohar, a cook. Tf the 
iiioney^’i»« ij'ally paid as indicated by the 
endorsement, the limitation wouM begin to 
run, not from.the due date as mentioned 
in th(* bond, but from the date of the en¬ 
dorsement. On belialf of tl’.e Defendant- 
A])|>erants it has been conceded that if this 
endorsement is a genuine one, the .suit 
wmdd be saved from limitation. The evi¬ 
dence with regard to the endoisement is, 
I lind, in the deposition of Itamdhari 
Ringh, Plaintiff. He said, Manohar the 
cook of Anupliati paid ll.-i. 100 on account 
of the inten'st of the bond to her. “ I en¬ 
dorse it on the bond.” Piacti(*ally there 
has been no cross-examination on tlie (pios- 
tion of the payment of tlie Its. 100. The 
cro^s-examination on that jioint consists of 
about two or thri'o lines, w'h<‘rein it was 
suggpste.d that !\Jaiiohar w^'^s in si'rvico 
under the Plaintiff. Tin; Pfaintiff lia.s 
denied it; no evidence has been put for¬ 
ward on behalf of the Defendants to shew 
that Manohar was never in the employ of 
Anupbyti, and that lie was in s(*rviee under 
the Plaintiff. jNfr. Das, appearing for the 
Appellants, admitted that there was no 
evidence to contradict the stati'ineiit of the 
Plaintiff about the jiayment of Its. 100, 
and it is concetlerl that that was a po.sitive 
statement which has not been rebutted 
by the defence, and the Court may take th ‘ 
payment of Ps. 100 as a fact. I arn of 
opinion, therefore, that the*jiayment of 
Ph. KK) on the 6th A.sar 1.314 saved the 
claim from limitation. 

Th<> n(‘xt point urged, is that Anujibati 
moitgag<.*d only her life-interest. Our at¬ 
tention has been drawn to certain expres- 
taons in the bond itself. At two places in 
the bomi it is stated," that she mortgaged 
her shares in t wo -or three of the villages. 


r 

In (hat connection .she says, ” iny right 
and interest thei'ein.” She means what¬ 
ever right she had. and this does not in¬ 
dicate necessarily that she had ^mortgaged 
only a life-interest. But she fmther in 
tlie same dwnment says, ” T, the declar- 
aiil, ()i‘ my heirs and successors .shall not, 
until repayment of this bond with prin¬ 
cipal and intcresl, etc.” This really 
shows thal whal she intimded t.i mortgage 
VMS a lu'ritahle estate and not a life- 
estate. I think tins point also faihs. « 

3’hen the question as to whether in a 
Hindu family a daughter’s daughter can 
have any claim for maintenance from the 
estate left by a maternal grandfather. A 
p.'issage from ^Tayne was referred to in this 
connection, which lays down al^de of law 
based on the pronouncement of the Jinli- 
cial Committee. That author afrpagt' H7H, 
:’-r(l Kd.. says, “it is admitted on all hand.i 
tliat if then' he collaterals^ the husband 
t he widow eannol, of her own will, alienate 
(he jiroperty, except for pfrecial piir|>oaes, 
a religious or cliaritablc purpose or those 
which are supposed to conduce to the 
spiritual welfare of her linshand. She has 
a larger power of di.sposition than that 
w hicli slu' possess<‘s for the purely worldly 
purposes, and to support an alienation for 
the last she must show neces.'-ity.” Adya- 
bati's mother was married to one Lalji, wh.) 
was the son of Tota Singh. There can be 
no doubt that in accordance with the Hindu 
I<avv, the marriage of a daughter is a reli¬ 
gions act, and the estate should be charged 
with the costs of marriage of the daughter, 
and th(i daughter has also the right to be 
maintained by the estate. But once she 
has married she enters into the family of 
her husband. , Surajbati, therefeure, after 
her maniage became a' member of the 
family of* Tota Singh, hefif father-in-law, 
and it w'as therefore the'duty of Lalji and 
his father Tota Singh to see that Adyabati, 
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C«nteia«. 

NOTM. 

Editohial Notm— entUltd to break eoHtraet 

AxnoLBB^ /or/ear qf tubmariae ..osxSYi 

llvw can OcoupADoy Privy v.oiincll. 

RIffbt be Acquired .. ceiilf Ruseick LrI Badhukhau aud 
Ourrcut Indian Gasee .. cxsm^ ore. v Kanai Lai Jalati. 

KfkTRU fiAtilEA I^aad Ac^uition Acif I qf 

NOTES OF OASES 1894-Caw inioleing the 

Bnoli»b Oabm8<* quetition qf AppellanVt 

(King's Benoh.) Hight to land^ and conned- 

Fodtor^a Agency (Ltd.) r. ed with a pending appeal-- 

Romaiiic. ApartgUnot ^ekdltaee ..oxxxvl 

REPORTS i«M Index). _ 

Withdrawal of Counsel. 

We reproduce below the observations of our 
contemporary of^ie Kiujlish Law Journal on a 
conflict that very unfortunately took place in 
the course of the hearing of the libel actio]) of 
Leigh v. Gray's Jnn Press Ld. on the 28th of 
Mai-ch last regarding the admissibility of the 
whole article which is said to have contained 
the alkiged libel to Eow that it was not the 
Plaintiff’s action but in reality the action 
of the Itailway Company to prevent the 
women clerks from joining the Railway Clerks’ 
Association. We reproduce also from the 
Times what transpired in Court. We thorough¬ 
ly agree with our legal contemporary that the 
witlulrawul of a counsel from a case is an 
e.'ttroino remedy which may in a very excep¬ 
tional case he resorted to by comisel but shoidd 
never be exorcised lightly. It would not be 
projKir for outsiders to say whether the judge 
or counsel was in the wrong because it would 
involve the expression of opinion with regard 
to the admissibility of evidence in a pending 
case. But we cannot help admiring the judi¬ 
cial equanimity and scrupulous fairness with 
which the trial Judge terminated the proceed¬ 
ings before him. Mr. Justice Bray must have 
felt that he had taken a vietv ci the matter 
which might not be fair to the defendants and 
informed the parties to theif^it ttot he would 
not try the case hiniiseif and that it would be 
tried by some othei* !||ddge- 

The comment,ipi-titled J?wg,ZMh Low Jowrm^ 
above referred to ire as foUdws 
Even judges and batthrteia „are human, and con¬ 


flicts between strong personalities cannot wholly 
be avoided in the courts, though, fortunately for 
the dignity of both the Beucli and the Bar, they 
are rare. The latest conflict, in which Mr. Justice 
Bray, whoso relations with the Bar arc usually 
most agreeable, and Mr. Marshall-Hall, K.O., 
whose relations with the Bench are hardly so 
fortunate, were concerneil, resulted in the with¬ 
drawal of Mr. Marshall-llall and his junior from 
the case. Upon the technical point of evidence on 
which the learned judge and counsel differed we 
need not comment. It is the kind of point on 
which tho Bench and the Bar not infrequently fail 
to agree without disturbing the cordial relations 
which, happily, arc usually maintained between 
them. Nor is it ne^cessary to question the right of 
counsel to withdraw from a case in which, exer¬ 
cising a calm judgment, they believe that the in¬ 
terests of their clients or a proper regard for their 
own dignity make it desiiable for them to pursue 
that course. It is, indeed, one of the most power¬ 
ful weapons which the Bar, jealous of its status, 
can exercise. The late Mr. Benjamin once exer¬ 
cised it with dignity when an argument he was 
addressing to the House of Lords was, as he 
thought, being unduly interrupted by a Law Lord 
who was too much given to the Socratic method in 
judicial proceedings. But it is a weapon which 
ought to be employed only in extreme cases, and 
a member of the Bar who uses it without sufficient 
reason does injury not only to his own reputation 
but also to the profession (u w'hich he belongs. 


The following account of Iho proceedings re¬ 
lating to the incident is given in the Times of the^ 

29th of March last:— 

Mb. Mabshall-Hau. then road the other portion* 
of the article in the lUtihra// Clerk, in wbich the 
paragraph containing the libel complained of by the 
Plaintiff appeared. They were not set out_ in the 
statement of claim and did not refer, to the Plaintiff, 
but to oocasioAs when pressure was alleg^ to have 
been used by the Great Gentral Comjwnv to prevent 
the girls from joining the Railway Cierka* Associa- 

When Mr. Marshall-Halljhad qondudisd the read¬ 
ing of tbeBC passages Mb. JuRElCR B«ay “ K 

I had known that wwt wn pm^ed to read had 
nothing to do with we Paanw I, ahovdd not haee * 
aHoffeqyou to Iti'inostinFefl^ar 

of youj'M/: ww a groaa abnae <a tiie 

process of the , 

Mb. atand ttill and 

iieten to what dn I 
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cannot conduct my case according to my instruc¬ 
tions, which are that this is not a bond fide action by 
the Plaintiff, but an action by the railway company 
in consequence of the attacks made on it, I really 
think that J had better retire and let ray learned 
friend, Mr. McCardie, conduct the case. 

Mu. McCabdib. —1 associate myself witli my 
Jearned leader’s conduct of the case, and if he 
retires 1 retire also. 

Mb. Juvicb Bbay.—I am sorry to hear it. 

Mr. Mushall-Hall and Mr. McOardie then left 
the Court. 

Me. Baebinoton-Wabd.— 1 regret the course 
which mv learned friends have adopted very much. 

Mb. Jubtxcu Bbay. —I shall adjourn the case, 
1 am placed in a very awkward position in which 
counsel have no right to put me. 1 think the jury 
<»ught to be discharged. 

Mb. BAKBimiTON-WAKn.--! agree that the matter 
is very deplorable, and 1 think we ought to start 
de novfiL 

Two of the Defendants who were in Court then 
said that neither they nor the other Defendant 
whom they represented had any objection to the 
j'ury’s being discharged. 

The jury was then discharged and the case was 
adjourned till Tuesday. 

Mr. Justick Bray.— 1 shall leave the costs to be 
dealt with by the Judge who will try it. I shall 
not try it. 


HOW CAN OCCUPANCY JIKUIT Bh; 

ACQUIRED? 

(Continued from page cxxxi.) 

W.A8TJ4 L.ANi>.—When a lessee rec'aiins any 
waste, land he can acquire occupancy rif'hl un¬ 
der the twelve years’ rule, hut when a l aidlord 
reclaims any waste land, no raiyat cun acxiuini 
occupancy riffht in the same dni infj a })criod ol 
.‘10 years from the <late when the raiyat is intro¬ 
duced and contracts barring the acquisition of 
the right during the period are valid. Act VIll 
of 1885, sec. 178. Provisos (t) and (H). 

Dispohsrssion by mndIjOrd.—Its effect.— 
The contfhuity of a raiyat’s occupation may, 
however, be broken by wrongful act on the part 
of the landlord, su<^ as forcible oiistef. In 
such a case after the raiyat has recovered pos¬ 
session, it was held that if the eviction were 
wrongful, it would not be such rih interruption 
as would i)revent the raiyat from acjjuiring the 
right of occupancy, but it was for the raiyat to 
.shew that the eviction was wrongful, Mahomed 

' J.f^tifunnis8a v. Pulin, 
o • Jo o'",- V. Rahhal I- !>• 

J\. 12 Cal. 82. SimilaiTy when the'landlord 

its aban^mnent 
^ „ the raiyat and the raiyat afterwardii sucOMds 
in recovering iwssession of the same by « suit 
under sec. 87 of the Bengal Tenancy Act, the 


iontinuity of his j[)osscssion is .not deemed to 
have broken during the period he ^ out of jios- 
session aud he shall be deemed to have cuuti- 
luiod to be a settled raiyat notwithstanding 
his having been out of {Kwsession more than a 
year. Act VHl of 1886, Sec. 20 (6). 

PllESUMFriOR OF CONTINUOUS HUbUlNU IN 
F.vvouB OF RAiVAT. —In view of the <lilticulty 
under which the raiyats ordinarily laboured in 
giving evidence of the continuity of their hold¬ 
ing the legislature has enacted that “ that if 
in any pro<,*eeding uiKler the Act it is pioved or 
adiuitted that a jierson holds any land as a 
raiyat, it shall as between him and the landlord 
iiruler whom he holds the land, be presumed 
(lint he held it continuously for ticelve year’!, 
the onus being on the landlord to establish the 
contrary and this presumption applies to .i 
proprietor’s jirivate lauii as well as to ordinary 
raiyuti land, ,4ct VIII of 1885, Sec. 20 (7». 
’I'liis presumption can only arise in the case 
of a raiyat who has other occupancy holdings 
ill the .same village when inose other occii- 
p.incy holdings are held under the same land¬ 
lord. Kuldip V. Chatur, 8 ('. L. .1. 285, and 
does not apply to the occupants of ehar and 
dinra lands, Jleni v. Chature, I. L. K. 83 Cal. 
IJ I : t C. L. J. 68. « 

IloLDINO SAME LAND IN THE SAME VIL.L.\<iE, 11' 
xiiCKSSAHV.— Under Act X of 1859 aiul Bengal 
Teuuiicy .Act VriT of 1809 it was necessary foi 
a raiyat to have been in oircupation of the savtr 
land for the statutory jieriod of twelve years 
liefori^ he I'ould acquire a right of occufianey, 
.\)nar v. llahshi, 22 W. R. 228, and if he took 
up fresh land in the village, the fact that he 
had hi'ld some other land in the village for 
more than twelve years did not give him any 
right of occupancy in his new acquisition till 
he had held it for twelve ytiars. Thus the 
iiequisition of the right depends upon posses¬ 
sion for a period of at least twelve years of the 
same plot of land. The right could be ac- 
quirel only in the particular piece or pieces of 
land held and cultivated by a raiyat for these 
required number of years. That is to s.ii 
raiyats who cultivated or held the same land 
for the statutory period iacquiued a right of 
occupancy in that land and no other, whether 
they were residents of the same village or nol. 
Jjandlords sometimes took ^vantage of the 
law and prevented naiyats from acquiring a 
right of occupancy by shiftii)|g them or changing 
the lands of their 'hol^pgs' before the expira¬ 
tion of the statuj^i^ period. This devise has 
been put a stop to by the Bengal Tenancy Act. 
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under whkih in order to become a settled raiyot 
of the village a raiyat need only hold “ as a 
raiyat ” some laqd in the village continuously 
for a period of twelve years. It is not necessary 
that he should continuously hold the same 
land, Finucane and Arncer Ali’s Bengal Ten¬ 
ancy Act, 1st Ed., 119. 

The Bengal Tenancy Act has made a 
niutorial addition as to the means of the ac- 
<|(iisition of the right (e.vcept as to utbandi, 
^■har or diara lands). A settled raiyat of the 
village may now acquire the right in every 
pic(!e of land he holds in the village in which he. 
is a settled raiyat, even if the jieriod of oc- 
cui)ation he much shorter than twelve years, 
A<-t VITJ of 1885, secs. 92, 21. For him the 
<xtcu])ation for twelve years is not neces¬ 
sary. As soon as he touches a i)iece of land 
a-, a raiyat, he acquires an occupancy right in 
it, Sarada Charan Mitra’s Land Law of 
Bengal, 826. He may bold one piece of land 
for five years, Mother for four and a third for 
three, and he then becomes a “ stdtled raiyat *’ 
and acquires the right of occupancy in any 
piece or pieces of land so held by him at or 
after 12 years, Sarada t'haran .Mitra’s Land 
Law of Bengal, ^0. We have sufliciently 
disctissed this j.X)invand no further discussion 
of it is necessary. But this rule does not 
apply to the case of utbandi, char and diara 
lands for which twelve years’ occupation 
of the. siime piece of land is required by the 
Bengal Tenancy Act. 

Land SHorLD bk withix vinfiAOB.—The 
land must be within the boundaries of the 
village, it matters not into how many estates 
the village may be divided. But the land¬ 
lords even now can prevent their raiyats ac¬ 
quiring occupancy rights by shifting them 
from one village to another within their esftates 
before the completion of the statutory 
iveriod, Bampini's Bengal Tenancy Act, 4th 
Ed.. 97. 

Holding dippbbent plots rNDF4B samr or 
orpFERBNT LANDTiORDS.—The question whether 
.1 raiyat can become a " .settled raiyat ” by 
holding during twelve years different plots 
making up the aggregate periods in the same 
village under different landlords or whether 
he must hold his land under one and the same 
landlord haa given rise to the same 
.Jbid,, 98.: KuMep v. Ghaiur, 3 C. L. J. 286. 
But from the lai^age used in the section it 
seems that a raiyat holding different plots of 
land in the same tUhage undet diff^ent tandlorde 


for the statutory period fulfils the conditions 
required by law, Amir Ali—Finucane's Bengal 
Tenancy Act, l.st Ed., 120. 

B.adha B.AM.4N Mukkbjbb. M.A., B.L. 
(To be concluded.) 


CURKENT INDIAN CAINES. 

(CiviL.) 

Civil Procedure Code, Or. 21, r. 31. 

.Ialdu V’bnkata SiBUA Uao V. Thh Asiatic 
Stkam .Navio.mio.n Co. (T. .11,), 1. L. K. 39 
Mad. 1. 

In order to entitle the 1‘laintifl' to obtain deli¬ 
very of specific moveable property by suit and 
enforcQ the decree so obtained by the stringent 
methods provided in Or. 21, r. 31, ('. F. C., 
it is neco.^sary that he should allege and prove 
facts which entitle him to «)mpel the delivery 
of the sfvecitic moveables under the provisions of 
stv. J1 of the Specific Relief ,Vct because unless 
be docs so he cannot have a decree for tlie re¬ 
turn of the specific moveable pnqx'rty. 


Transfer of Property sec. 76 (d). 

VlOAYABHGSn.ANAMMAL V. C. N. EV.MjITIM) 
MI'DALiau, I, L. H. 39 Mad. 17. 

In see. 67 id) of the Transfer of I’roixuty 
Act the legislature merely intended to jirotcct 
the mortgagor from being harassixl by a 
multiplicity of suits w’here the severance of the 
interests of the mortgagees hu.4 taken place 
without his const'.iit. The legislature did not 
intend to enact that if the severance of (he 
interests of the mortgagees has taken f)lace in 
any other law-ful mo<le legally binding on the 
mortgagor (as for in.stan<-<! by the decree of a 
Court of Justice in a suit <<> which the niort- 
gugor is a party and which lias become binding 
on him though he has not given his consent 
to the passing of the decree which has tlm legal 
eff(*ct of causing tlu' severance) the mortgagor 
may still resist a suit for sale for recovery of 
a jWion oftbe mortgage money on the baaw 
of such severance. 


Cit'd Courts — Jurisdiction. 

Skimatu Kapambi Jagannatr «. PiDiKm 

JvrTGMB.viiAVGDL, I.. 1 . Ti. ]R. 39 ATad. ^I. 

A party seekin^l^oust the jurisdiction of 
the ordinary CiW^Oifs must astablM his 
Hght to do ■, ' , / 
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^otcir of Cases. 

BNOLISH LAW COURTS. 

KINCi’S BENCH DIVISION.—Before 
RiDiiEY and Avory, JJ. Foster's Agency 
(Ltd.) V. Homaine. ‘23rd February 1916. 

A party w not entitled to break contract for 
fear of submarines. 

The Plaintiffs introduced the Defendant, who 
was a njusic-hall artist, to a company in 
Australia, and obtained for her an engagement 
to })erforin there in or about September 19J5 
on certain tenns relating to commission, etc. 
It was agreed that if the Defendant broke h(!r 
engagement for a reason other than certified 
illness, the Plaintiffs would be entitled to their 
commission. The Jlefendant subsequently 
refused to go to Australia for fear of submarines. 
'J'he Plaintiffs sued for their commission, hnt 
the County Court disallowed the claim on the 
ground, among others, that the postponement 
of the performance by the Defendant was 
reasonable under the existing circumstances. 
On appeal it was urged on behalf of the Plain¬ 
tiffs that the reason assigned by the Defendant 
was no justification for the breach of the con¬ 
tract. The Defendant, on the other hand, 
contended that at the time of the performance 
of the agreement an extraordinary peril had 
arisen, and that it afforded a sufficient defence. 

The Court allowed the appeal. Mr. Justice 
llidley ob.served ;— 

It was impossible for the rights of the Ajv 
pellants to be overridden by any arrangement 
^yhich the Resiwndent might see fit to make 
' with the Australian company. The princii)Ie 
to be ai>plied was that of Ford v. Cotesworth, 
Jj. R. 4 K. B. 134 and other cases; the general 
rule was that one who contnicted to do a thing 
must do it or pay damages for not doing if.. 
I’here were cases such as Krell v. Henry, (1903) 
‘2 K. B. 746 and Appleby Myers, (D, R., 2 C. 
P., 6.51) where the performance of the contract 
was impliedly conditional on the h^pponing of 
some event or the continued existence of some 
thing, but this was not a contract of that kind. 
It was an agreement which was made after the 
war began, and nothing was inserted in it by 
wav (rf condition. 

The appearance of the German subm^nnes 
was a reasonable ground for the Respondent’s 
suggesting that she should hot go to Australiit, 
and if the other parties had agreed to het hot 
going all would have been well; but the pre¬ 
sence of the* submarines did not give her the 


right to say that she would not go. It would 
be quite impossible to allow people to refuse 
to perform contracts on their own estimate of 
the risks to be incurred in the performance. 

Messrs. Schiller, K.C., and Hastings for the 
Apj)ellants. 

Messrs. McCall, K. C., and O’Conner for the 
Respondent. 

B. D. 


Kussiok Lal Saddd- 
KHAN and others, 
Appellants, 

V. 

Kakai Lal Jalam, 
Respondent. 


PRIVT OOUNOIL. 

[Appeal from Bbkgal.J 
Lord Sumner. 

Lord Parmoob. 

Sir John Edge. 

Mr. Amber Ali. 

Sir Lawrence J enkins. | 

1916, 

4, April. 

Land Acquisition Act, I of^-1894 — Case in¬ 
volving the question of Appellant’s right to 
land, and connected with a pending appeal — 
Special leave granted. 

This was jui application for special leave to 
appeal to His Majesty infCouncil from a judg¬ 
ment of the (!iilciitta High Comi;, dated 27th 
March 1914. The Appellants’ right to the dis¬ 
puted land was questioned in a civil suit, and 
als<i in proceedings under the Land Acquisition 
Act T of 1894, under which a portion of the 
disputed laud was acquired. The Court of first 
instance held that the Ap])ellants’ tenure wa.s 
a |)ermanent one, and that they were entitled 
to eomi'Hmsation. Against those decisions 
there were two ap])eals w’hich were heard 
together and decided by tlie High (’oiirt, 
against the petitioners, llie Hi^h Court 
allow'ed the pfjtitioners to appeal to His Majesty 
in Council from the decree made in the civil 
suit, but refused to grant the necessary certi¬ 
ficate for appealing from the order mode in pro¬ 
ceedings held under the Land Acquisition Act. 

Mr. A. M. Dunne fat the Petitioners sub¬ 
mitted that special leave ought to be granted to 
the petitioners, and that the matter was not 
affected by the decision in Rangoon Botatoung 
Co., Ld. V. The Collector, Rangoon, B. R. 39 
I. A. 197. 

Their Lordships granted the petition. 

Solicitors: Messrs. T. L. Wilson A Co. for 
the Appellants. 

. B. D. 
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N.arainbati r. Hamdhari Singh. 

the (laughter of Lalji, was married. On be¬ 
half of the Hespondent it has been ixiinted 
out that Anupbati having only a daughter, 
namely, Surajbati, was anxious to keep the 
daughter in her own house oven after her 
marriage, and that, therefore, Lalji, a poor 
cultivator’s son, was selected as the hus¬ 
band of Surajbati, so that he may come 
and live in his mother-in-law’s house as a 
ghurjamai and that since this marriage of 
Surajbati she always ren)ainod in her 
inothcjr’s house, and that therefore it was 
the duty of Anupbati to see that Surajbati’s 
daughter was properly married. Tota 
Singh was a cultivator, and from the evi¬ 
dence it appears that he had about 20 
bighas of cultivation; merely bcc-iusa Adya- 
bati remainQ^ with her grandmother Anup¬ 
bati is no ground, according to Hindu 
Law, to charge the estate of Kamla Prosad 
with tlie cost of her marriage. It may be 
a moral duly to see that this girl was pro- 
])erly married, bifl 1 am not convincc'd that 
this can at all be considered as legal neces¬ 
sity of a nature that w'ould bind the estate. 
That being my opinion the appeal is 
decreed and the suit is dismissed with costs. 

Hob, J. —I agree that the appeal should 
be decreed and the suit dismi8.sed W'ith 
costs. All that I wish to add to the 
judgment of my learned brother, is that, 
throughout Mr. Pugh’s argument an 
attempt has been made to make a widow’s 
estate liable for expenses incurr^ in dis¬ 
charging a moral obligation brought upon 
the widow’s family by reason of pressure 
<4 local Hindu opinion. This argument is 
bailed upon the decision in the case of 
Tntayya v. Ramakrishmmma (1). There 
is no doubt, as my learned brother has 
pointed out, that legally there was no obli¬ 
gation to maiolaiii the child Adyabati. This 
ib perfectly clear from the case Mokhoda. 

11) I. Ii, B. Si M«d. 388 tlSlO:. 
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Dflii V. Numla Lai Haidar (2). The point 
Mr. Puglj takes is that there would have 
been grave disSsatisfaction among the Hindu 
community if this child had not been 
married from the house of Anupbati 
with the coremoiiial bodtling the gi^nd- 
daughter of a zemindar. I hold that this 
moral obligation was brought upon the 
widow Anupbati by her own voluntary act 
in bringing the child Anupbati to her own 
house. That being a clearly voluntary act, 
all the conse(]|uenccs of that initial volun¬ 
tary act must be considered in themselves 
voluntary obligations and not legal obli¬ 
gations for winch the estate of Kamla 
Prosad could be encumbered. It is to bo 
noted, ijioreovcr, that tliis case of Tatnyya 
V. namakrishnamma (1) docs not go nearly 
as fur as Mr. Pugh contends. A widow 
can only alienate the deceased husband’s 
e.sTate for some purpose connected with his 
spiritual welfare. The mairiage of a 
daughter’s daughter is not a matter in 
which, outside Bengal, the maternal grand¬ 
father is concerned. So long as Tota 
Singh was alive and in a position to arrange 
for his son’s daughter’s marriage, that 
marriage was a matter for Tota Singh to 
arrange. It is in evidence that Tota Singh 
gav(3 the girl aw’ay. Any assistance ren¬ 
dered by Anupbati was voluntary assist¬ 
ance. It confeiTcd no spiritual benefit on 
her deceased husband. The alienation was 
a voluntary alienation, not an alienation for 
legal necessity. 

A. K. B. Appeal decreed, 

t\) I. L.\l 84 M*d. 2«8(I«10|. 


94 
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The Lord Chakoellor. 
Viscount Haldane. 

Sir John Edge. 

Mb. Ameer Ali. 

6t^4WRENCB JENKINS. 

1916, 

16, March. 


Singh and ors., 
Appellants, 

V. 

HKhnandan Pra- 

SHAD NaRAYAN 
SiNQH, since de¬ 
ceased, and ors., 
Respondents. 

Specify Rai€f Act{,l of 1877), see. ^X-Probat', 
application for—‘Caveat—Probate granted upon 
Xndittff tAat Will genuine and eareator had no locus 
stsodi to oppose—Suit by caveator for dedaratwn 
■ that he has sufficient interest to appiy for revoca¬ 
tion of probate, if lies—Probtte Courts deeision on 
matter within its jurisdiction if reversible by 
another Court—Strict fuJ/Ument of statutory condi¬ 
tions, when declaratory decree pr >yed for, neeeseary 
—Bes judicata-.Dsettions of Probate Court on 
matters other than genuineness of Will if ooneluslve 
—Rule of r-B judicata, not a technical rule. 


On B’s death leaving two widows, hul 
no male issue, R applied for probate of 
what he alleged was B's Will. The 
widows did not oppose the application but 
the present Plaintiffs amongst others lodg¬ 
ed caveats. The matter was thereupon 
heard as a suit with R as Plaintiff and the 
caceators (including the present Plaintiffs) 
as Defendants, and the Court held that the 
Plaintiffs had no right to oppose the appli¬ 
cation and that the Will propounded was 
genuine. The Plaintiffs then brought this 
suit against R and others for a declaration 
that they were the nearest reversiq/ters ac¬ 
cording to Hindu Law of B and as such 
entitled to apply to the Probate Court to 
get the-prohate to R revoked. 

Hold — 7'hat the declaratlbn could not be 


made under sec. 42 tff the Specific Relief 
Act as, having regard to the decision that 
the Will was genuine, the Plaintiffs were 
not entitled to “ a legal character or to a 
right as to property.” 

That the Will having been affirmed in a 
Court exercising appropriate jurisdiction. 


the propriety of that decision could not in 
the circumstances of the case be impugned 
by a Court exercising any other jurUdiction. 

The Courtis power to make a declaration 
without more is derived from sec. 42 of the 
Specific Relief Act, and regard must be had 
to its precise terms. 

The application of the rule of res judicata 
by the Courts in India should be influenced 
by no technical considerations of form, but 
by matter of substance within the limits 
allowed by law. 

This was an appeal from a decrof^ of the 
Calcutta High Court (Caspersz and 
Chatterjee, JJ.) reversing a decree of the 
Subordinate Judge of ^lozuffcrpur. 

One Bachn Singh died in 1899, leaving 
two widows, Musammat Ram Raebau 
Kunwar and Musammat Clam Kishori 
Kunwar, but no male issue. In 190‘2 Ham 
Nanclan Singh (Respondent) ap])lied to 
the District Judge for probate of an alleg¬ 
ed Will of Bachn Singh. The two widows 
did not oppose, but ca'^ats weie entered 
by various parties including the Appel¬ 
lants. The application was therefore tried 
aa a contentious cause, and the Couit 
found first, that the present Appellants 
were not leversioners and therefore had 
no locus standi to oppose the application 
for probate; secondly, that the Will was 
genuine and duly executed. Probate 
thereof was issued to Respondent. 

ThermKer Appellants institute a 
regular iu^ in the Court of the Subordinate 
Judge, praying for a declaration that they 
were the n^t reversioners to the estate 
of the late Babu Bachu Singh according 
to Hindu law. 

The suit was decreed by the trial Judge, 
but dismissed on appeal. The High Court 
held that .it was barred ,|l>y the rule of res 
judicaUi. They also held that no declara¬ 
tion ought to be made for the following 
reason;— 
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. '‘Supposing the Plaintiffs were to get 
a declaratory decree, as prayed, would 
not the District Judge be precluded from 
trying the issue whether the Will had been 
duly executed? He might say “This 
Court has granted probate after a contest. 
The estate is in the hands of the executor. 
No reversionery interest subsists. The 
case does not ofMno within any of the 
circumstances constituting “ just cause ’’ 
for revocation as defined in sec. 50 of the 
Probate and Administration Act.” No 
legal machinery exist'S to compel such a 
Court of Probate to acwpl the decision of 
another Civil Court, on a matter already 
heard and determined by the former 
Court. The declaration iu favour of the 
Plaintiffs wcflftd be infrucluous, or, if ac* 
cepted. by the l^istrict .7 udge as a basis of 
fi-esh proceedings, the Defendant might 
again revive the question of locus standi, 
and a third contes^ would ensue.” 

Hence this appeal. 

Mr. L. DeGruythcr, K.C. (uith him 
Sir William Garth ).—The question is 
whether whut took place before the I>is- 
trict Judge was a suit within the meaning 
of sec. 13 of the Civil Procedure Code. No 
question of title is intended to be raised 
before the Probate Court. The effect of 
a grant of probate is expressly limited by 
sec. 59 of the .Probate and Administration 
Act, 1881 (Act V of 1881) to property 
within the province iu which it is granted, 
and it is laid down that the grant shall be 
comtlu^ive as to the representative title 
“ against all debtors of the deceased, and 
all persons holding property which belongs 
to him.” There is no estoppel. 

Mirza Kurratulain Bahadur v. Kawab 
Nuzhat-ud-Dmchh AblSas Hosein Khan 
(4). 

44f L. A. Wf C, W. N. 


The only question here is whether sec. 
13 of the Civil Procedure Code, 1862, 
bars the present suit. This is a question 
of the construction of that Act. 

Rajah of Pittapur v. Raja Rao Bj^hi 
(5). 

Sec. 13 does not cover the present case. 
That section was construed in Gokul 
Manhar v. Pudtmnuud Singh (6), where 
it is laid down that the Court wdiose deci¬ 
sion is relied on by way of res judicata 
must be a Court competent to try the sub¬ 
sequent suit or i.ssue. The question here 
as to adoption could not have been raised 
in the Probate Court; that Court was not 
competent to try it. On this point of res 
judicata the Code of Civil Prqcedure ex¬ 
cludes all other law'. The first Court must 
be a Court of concurrent jurisdiction to 
try the second suit. 

Misir Raghohardial\. Rajah Sheo Baksh 
Singh (7). 

In Arunmoyi Dost v. Mohendra Naih 
(8), the Calcutta High Court decided 
that the principle of res judicata 
did not apply' in a case like this; tiiut a 
proceeding under the Probate and Ad¬ 
ministration Act is not a “ suit,” and that 
the only question which the Probate (Joiirt 
has to determine is whether the ^^'ill i» 
true or not. This was folloued in Jagan- 
nath Prasad Gupta v. Itunjit Singh (9). 
Ganesh Jagannath Deo v. Ramchandra 
(10) is the converse case; there it was held, 
that the refusal of the District Court to. 
grant probate t/Sd not bar a r^[ular suit. 

Since the case now under appeal, there 
has Iwen a contrary decision in Ca«cntta, 

IM L. B. 12 I. A. is at ^ W OfIM). 

(«, L. B. 22 L A. iMat.p. 2827 A 0. 0 0, W, 

H. 802 V.'- 

( 7 ) L. A. 2 L A. 1 

(S) Lus.2e<H"ii|.:<|i«|i,. 

(9) 1. L. B* aSi'CW ■' 

(loj I.L. i ■ , 
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Lain Mohan Das v. Ttadharaman Saha 
(11), in which Caspersz, J., one of the 
Judges who gave the present judgment 
under appeal, took part. 

The proceedings in the Probate Court 
are^ot final. Sec. 50 of the Probate and 
Administration Act, ]881, provides f<r 
the revocation of probate for “ just cause.” 
The High Court’s view that the declara¬ 
tion sought for would be infructnous is 
erroneous; the District .Iiulge might say 
on the declaration being given “ I grant¬ 
ed probate because of the allegation that 
this man was the adopted son ; T now find 
that he was not.” 

[I^oRD Chancellor. —Could you use (he 
decree for any purj^vosc except to a])ply lor 
revocation ?] 

Yes, the declaration would be of use to 
us when, c.g., the widow died and we ap- 
I>lied lo succeed her. Ibit I admit that wo 
mean to use it to revoke the probate. 

If our suit is (‘iitiivly dismissed, we 
could never establish our title as lU'xt 
heirs. 

Mr. A. M. Dunne for Ib'spondenl. 
The result of the grant of probate is that 
the estate vests in the executor. The 
grant is a judgment in rem and establi:5hei 
the Will. When a caveat is entered the 
proceeding' becomes a contentious cause 
and assumes the form of a suit. I'he 
Court tries issues properly fixed, such as 
” Are yoti kin?” ” Was the Will exe¬ 
cuted?” The issues were tried and decid¬ 
ed, and an appeal dismissed. Appellant 
can apply for revocation, iHit if he could 
go baitk to the Probate Court after getting 
a declaration in tliis suit there wou’.d bo 
no finality. The plaint itself shows that 
the Appellant would use the declaration 
for the purpose of revooating. probate. No 
declaratory relief could be given for that 
purpose. 

(11) 15 0. W. N, M2i (IMlK . 


The Court of the District Judge was 
competent to try the present suit. The 
District Judge could have transferred the 
suit to himself for trial. The judgment 
of the Probate Court is conclusive between 
the same parties. Barrs v. Jaclson (12). 

The Plaintiff here could have got both 
detdaration and consequential relief, but 
knowing that he would be barred there, 
h(‘ goes for one relief only. 

The principle on which Barrs v. Jack- 
son (12) pnx'ceded was that laid down by 
(he House of Lords in Bouchirr v. Taylor 
(18). 

[dfr. DeGruyther referred to Concha v. 
Concha (14) where Bourhicr v. Taylor 
(18) was considered.] 

[The Lord Chancellor.-®! jord Bowen 
in the lower Court, DcMora v. Concha 
(15), [K)ints out that probate merely estab¬ 
lishes due execution of the Will, nothing 

Oise.] ^ 

The issue was not irecessarily involved 
in the judgment in rem, but it was nece.^- 
sarily involved in Appellants’ case, in 
which they sought to obtain a judgment in 
rein. But whatever the law in England 
may be, is really immaterial: this case 
turns iijx)n sec. 18 of tin* (hvil Procedure 
(’ode. The issue here was directly and 
.sub.stantially raise<l and decided : the 
})arlies were the same : and the District 
Judge was^ competent to iiy the sub.-e- 
.quont suit. That Judge is invested with 
juri.sdiction in several matters. To call 
that t'ourt a Probate Court as if it were 
a .special Court is a misnomer. If this 
argument w’ere sound you would never 
have res judicata except in the same Court. 
The jurisdiction required is not a local 
jurisdiction, but ar jurisdiction of compe¬ 
tency. 

(J2) 1 Phillip* rh 682(1516). 

(18) 1 Drown P. O. 708 (1776). 

(II) It A. O. 641 mt p. 666 (1685)*. 

(18) 88 Cb D. 288 (1886) 



VoL. XX.1 THE CALCUTTA WEEKLY NOTES. T41 

ShEOPARSAN SlNOH r. RaMNANDAJI PRA shad NARAvan Sl.VGH. 


[iS'i'r Lawrence Jenkins. —The wotds of 
Bee. 13 are “ a Court of jurisdiction com¬ 
petent to try,” etc. I^ocal jurisdiction is 
disregarded.] 

The District Judge is not B(*t up as a 
Probate Court, but is given jurisdiction 
qua District Judge. 

You must l<X)k at comjjctency in juris¬ 
diction : the Court must be a Court which 
if it had juris^liction in other resj>ects 
would be competent to tr>' the second suit. 

Mmammot Kduu v. Musamnntf Ucchun 
(10), Itnjah of Piftofiur v. llaja Uau Duchi 
(5) and Hun Bahadur Singh v. Lucho 
Kocr (17). 

Mr. DeGruyther, K.(\, in reply.— Barrs 
V. Jackson (J*2) was long prior to the Pro¬ 
bate Act, 1®57, sec. *23 of nhich deprived 
the Ecclesiastical Court of jurisdiclion to 
d(*cide the question of disti ibutiou. \\'hi*n 
lliut case was tried the Ecclesiastical Court 
had such juris(^ction, and hence it ^\■as 
held that its decision bound the ('oiirt of 
Chancery. FUifers v. .Mlfrcij (18). Y'ou 
go back to the decision of the first Court 
to consider not whether it had jurisdiction 
to ilecide that ca.se, but wliether it had 
jurisdicion to try the second suit. 

Gokul Manhar\. Pudinanund Singh ( 0 ). 

Next, to be res judicata the decision 
must bo a decision in a suit. Suits and 
applications are distinct forms of proce¬ 
dure. Sec. 647 of the Civil Pi'ocedure 
Code recognises that there are proceedings 
in Courts of Civil Jurisdiction which are 
neither suits nor appeals. Instances are 
proceedings under the Succession Certi¬ 
ficate Act, under the Guardians and Wards 
Act, under this very Probate and Admini<- 

(fi) L. R. IS 1 A. 18 at p. so (1884 . 

(8) la P. SO I. A. 108 at p. SOS: a. o 6 0 
W. H. 803 (1003). 

(IS) 1 PhOlipa Ob, 688 (1846). 

(18) 8 Stttb. W. R. Z78 (18871. 
a?) L. R. IS f. A 28 at p. 88 (1881). 

(18) L.R.1^0. P. SO (1874). 


tration Act, and under the Land Acquisi¬ 
tion Act of 1894. In each class of these, 
questions constantly arise where it becomes 
necessary incidentally to detennino the 
question of title, but such incidental deci¬ 
sion will not constitute a res judiedftt. 

Ru)i Bahadur Singh v. Lucho Koer 
(17) di'cided that a District Judge’s deci-' 
win under the Succession C'crtiticate Act 
would not be res judicata in a subse¬ 
quent suit. 

Their 1jO|{J)SHIP.s’ JrixiMEXT was deli¬ 
vered by 

Sir Lawhkncr Jenkins. —This is an 
afipoal against a decree' of the High Court 
at Calcutta, dated the 19th Aiiril 1910, re¬ 
versing the decree of the Subordinate 
Judge df the First Court, Mozufferpur, 
dated the 21st December 1907. 

The expressed }>urix>se of the litigation 
is to obtain a declaration that the Plain¬ 
tiffs are the next reversioners to the estate 
of Biibu Bachu Singh according to Hindu 
law', and, as such, entitled to apply for a 
revocation of probate. 

The facts may be shortly stated. On 
the 12th November 1899, Bachu Singh 
died, leaving two widows, the Defendant! 
^Mussamut Ham Kachan Kunwar and 
Mussamut Ram Kishori Kunwar, but no 
male issue. On the 22nd September l9i/2, 
the Defendant Ram Nanilan Singh ap¬ 
plied in the Court of the District Judge of 
Mozufferpur for probate of a writing alleg¬ 
ed by him to be the last M ill of Bachu 
Singh. In that writing he is described as 
Bachu Singh*s kartaputra. 

The two widows, though heiresses of the 
deceased Bachu Singh, did not oppose the 
ap|>lication. Caveats, however, were lodg¬ 
ed by three groups of persons, and the 
Plaintiffs in this stdt were the members 
of one of these groups. !|l?here thus arose 
a contention as to ^ ^grant probate,. 

(17) Ih R. 19 X. A 28 IS A 
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and the proceedings thenceforth took, as 
nearly as might be, the form of a suit 
according to the provisions of the Code of 
Civil Procedure, in which the petitioner, 
Ram Nandan Singh, was the Plaintiff, and 
the Plaintiffs in this suit, with others, 
were the Defendants. In due course issues 
were framed, and they raised the two 
material and essential questions, first 
whether the present Plaintiffs, as persons 
by whom the caveat had been entered, 
had, as it w'as termed, any locus standi 
to opix>se the application for probate, and 
secondly whether the Will propounded 
^Ya8 the genuine and duly executed Will 
of Bachu Singh. 

After evidence, oral and documentary, 
it was held on the first issue that the 
caveators had failed to prove their inter¬ 
est, and on the second issue that the Will 
wTis proved. In accordance with this 
finding it was ordered that ‘‘ probate be 
granted to Ham Nandan Prashail Singh, 
f)etitioner, executor. 

Prom the order sheet it appears that 
Ram Nandan was held to be an executor 
by implication. The present J-*laintiff.s 
preferred an appeal to the High Court. 
The appeal was heard and dismissed with 
costs on the 8th February, 1905. No 
appeal was preferred to His Majesty in 
Council. But on the 7th August, 1905, 
the present suit was instituted in the Court 
of the First Subordinate J udge of 
Bfozufferpur. The plaint states the mate¬ 
rial facts, save that it erronqpusly alleges 
that letters of administration with the 
Will attached were granted to Ram 
Nandan. It is then averred in para. 9 
as follows •.— 

“ These Plaintiffs have been advised that 
so long as these letters of administration 
are in force they have no claim to the rever¬ 
sionary right to the estate of the deceased; 
and, furthermore, that they capnot apply 


for the revocation of the said letters of ad¬ 
ministration until what time they obtain a 
declaratory decree from the Civil Court to 
the effect that they are the nearest rever¬ 
sioners according to Hindu law of the de- 
c past'd Bachu Singh, and therefore entitled 
to his estate in case of an intestacy after 
the death of the Defendants second party." 

The Defendants second piirty were the 
two widow's. The prayer of the plaint as 
oi'iginally framed was in these terms : 

“ that it be declared that the Plaintiffs are 
the next reversioners to the estate of the 
late Babu Bachu Singh according to 6iudu 
law." 

By a subsequent and significant amend¬ 
ment these words were added, 

‘ ‘ and as such are entitled to apply to the 
Probate Court to get the probate or letters of 
administration granted to Ri€a Nandan 
Singh revoked.” 

Before the hearing Mu-ssainut Ram 
Rachan Runwar died, and by an order of 
the 4th February, 1907, her co-widow 
Avas substituted in her ])llicft as legal re¬ 
presentative. 

On the 6th November the following 
issues were framed : 

1 St. Is the suit maintainable ? 

2nd. Is the suit barred by section 13 of the 
Code of CiA’il Procedure t 

3rd. Is the suit bad for non-joinder of 
parties 1 

4th. Is the .suit barred by limitation 1 

5th. Are the Plaintiffs the nearest rever¬ 
sionary heirs of Rup Narayan Singh, afiaa 
Bac‘hu Singh? 

Gth. Is the Defendant No. 1 the Kartaputra 
of the said Rup Narayan Singh ? 

On these issues the findings of the Sub¬ 
ordinate Judge w'ere in the Plaintiffs’ 
favour, and by the decree it w'as declared 
that the Plaintiffs were the goiias of and 
reversioners to the estate of Babu Bachu 
Singh. In the plaint theire w;as no prayer 
as to their gotmhip. 

An appeal to the High Court waii pre¬ 
ferred by Rgmnandan Braahad < ^ngh. 
It succeeded on the ground that the suit 
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was barred by the rule ^of res judicata. 
Jiut though the High Court held that the 
case was governed by sec. 13 of the Co<le 
of Civil Procedure, it tried the issue, 
Mhich, in that view, was withdrawn 
from its consideration by the terms of the 
section. 

Fronri this decree the Plaintiffs have 
preferred the present appeal. 

The contest before their Lordships has 
bet'.n confined to the two issues:— 

1st, Is the suit maintainable? 

2nd. Is the suit barred by sec. 13 of the 
Code of Civil Procedure ? 

The first of these problems takes the 
more s|:^cific form of an enquiry whether 
in the circumstances of this case the 
Plaintiffs entitled to claim from the 
Court a mere declaratory decree t)f the 
character proposed. 

The Court’s power to make a declara¬ 
tion without more is derived from sec. 42 
of the Specific^Belief Act, and regard 
must therefore be had to its precise terms. 
It runs as follows :— 

" Any person entitled to any legal 
character, or to any right as to any property, 
may institute a suit against any ))crson de¬ 
nying, or interested to deny, his title to such 
character or right, and the Court may in its 
discretion make therein a declaration that 
he is so entitled, and the plaintiff need not 
in such suit ask for any further relief: Pro¬ 
vided that no Court shall make any such 
declaration where the Plaintiff, being able 
to seek further relief than a mere declara¬ 
tion of title, omits to do so.” 

A Plaintiff coming under this pcc. 
must therefore be entitled to a legal 
character or to a right as to property. Can 
the Plaintiffs predicate this of themselves? 
Clearly not; and this is, in effect, stated 
in the plaini, where they described them¬ 
selves as entitled to Baohu Singh’s estate 
in ease of m i^tutacy niter the death of 
the Defendaiit widows (para. 0). 

But as things stand there is no intesta¬ 


cy : Bachu Singh’s Will has been a£Brmed 
in a Court exercising appropriate jurisdic¬ 
tion, and the propriety of that decision 
cannot in the circumstances of this case 
l>e impugned by a Court exercising any 
other jurisdiction. 

It is not suggested that in Ibis litiga¬ 
tion the testamentary jurisdiction is, or 
can be, invoked, and yet there can be no 
doubt that this suit is an attempt to evade 
or annul the adjudication in the testa¬ 
mentary suit, and nothing more. 

This is apparent from the plaint, from 
the amendment made in the High Court 
after Bamnandan had died, and from the 
very circumstances of the case. 

This use of a declaratory suit illustrates 
forcibly the warning in Sree Narain Mittcr 
V. Kishen Soond-ory Dassee (1) where 
it was said : 

There is so much more danger in ludia 
tlmn here of harassing and vexatious litiga¬ 
tion that the Courts in India ought to bo 
most careful that mere declaratory suits bo 
not converted into a new and mischievous 
source of litigation.” 

Here, however, no question of discre¬ 
tion arise-s; the suit fails at the very out¬ 
set, for the Plaintiffs, while the Will 
stands, as stand it must for the pnrixjses 
of this suit, are not clothed wiih a legal 
character or title which would autJiorise 
them to ask for the declaratory decree 
sought by their plaint. The stiit tlierefore 
should be dismissed because it is miscon¬ 
ceived and incompetent. 

Some reference was made in the course 
of the argument to a reversioner’s right 
to sue where a widow with the particn^r 
interest was committing acts of waste to 
the prejudice of those who imght succeed 
to the inheritance on hey death. But such 
a position of necessity assumes the absence 
of an immediate and ahsplute testamen¬ 
tary dispositwni. ■ 

(1) I 1 .B I (1873*. 

' ' ' I ' - M 
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In this connection there is an instructive 
comment in Kathamo. Natchiar v. Dora- 
singa Tei'cr (2), where it was said in refer¬ 
ence to such suits : 

“ Suits of that kind form a very special 
clas^ and have been entertained by the 
Courts e-f n'‘c"fxita1e lyi. It seems, however, 
to their Lordships that if such a suit as that 
is brought it must be brought by the re¬ 
versioner with that object, and for that 
purpose alone, and that the question to he 
discussed is solely between him and the 
widow ; that he cannot, hy bringing such a 
suit, get, as between him and a third party, 
an adjudication of title which he could noL 
get without it.” 

There has been much discussion at tlic 
Bar as to the application of the plea of 
res judicab'Ji as a bar to this suit. In the 
view their liordships take the case lias 
not reached (lie stage at which an ex¬ 
amination of this plea and this discussion 
would become relevant. But in view of 
the arguments addressed to tliem tfieir 
Lordships desire to emphasise that tin’ 
rule of Tcs judicati, Avhilc founded on 
ancient precedent, is dictated by a wisdom 
which is for all time. 

“ ‘ It hath been well said,’ declared I^ord 
Coke, ' iiiten’iit nipvhiiue uf nit finis lifiuw,’ 
otherwise great oppression might be d<^n» 
under colour and pretence of law.”— 
Priildh V. Nupprr (3). 

Though the rule of the Code may be* 
traced to an English source, it embodies 
a doctrine in no way ojiposed to the sjiiril 
of the law as expounded hy the Hindu 
commentators. Vijnanesvara and Nila- 
kantha include the plea, f>f » former 
judgment among those allowed by law, 
each citing for this jiiirpose the text of 
Katyayana, vvho describes the plea thus : 

“ If a person though defeated at law sue 
again lie should be answered, ' You were 
defeated formerly.’ This is called the 

(8) L. R. 21. A. 160 ftt p. Ml (1«7»). 

(S) 6 Coke 0A tl777j. 


plea of former judgment.” fSee ” The 
INfitakshara (Vyavahar),” Bk. IT, ch. i, 
edited by J. B. Gharpiire, p. 14, and 
“ The Mayuka,” Ch. 1, sec. 1, p. 11 of 
IMandlik’s edition.] 

And so the application of the rn’e by the 
Courts in India shotdd be influenced by 
no ieelinical couMderations of form, but 
by matter of substance within the limits 
allowed by law'. 

T'lu‘ir Lordships have not failed (o nh- 
f-erve that Bam Nandan Prashad Singh 
died before the hearing in the High Court, 
Imt they refrain from pronouncing any 
opinion as to its legitimate consequence in 
(his suit, for this formed no part of the 
discussion before them. They have dealt 
with this litigation, as it watapresenteci to 
(hern, ajmrt from the ])ossible eflfcct of 
Itam Nandan’s death. 

Their liordships will, therefore, humbiy 
advise His Majesty that the ap))eal .should 
l»c dismissed. I’lje appellants will pay 
lh(' costs of such of the Bespondents as 
have appeared. 

B, I). Appeal dismissed. 


PBIV7 OOUNOIL. 

[Appeal from Bombay.] 
Viscount Haldane. ] Jahshed Khoda- 


Lord Parmook. 
Lord Wrenbuby. 
Sir John Edge. 
Mr. Ameer All 
1915, 

6, December. 


RAM Irani, Ap¬ 
pellant, 

V. 

Bubjorji Dbunji- 
BHAi Contractor, 
Bespondent. 


Indian Contraet Act {IX of 1878), see. 56^Con- 
tract to soil land—Tim if of tho essonee of tho 
contraet—rrinoipleo of equity appliouUe totuth 
eaeet. 


Sec. 55 of the Indian Contract Act does 
not lay down any principle which differs 
from those which obtain under the law of 
England as regards contracts to sell land. 
Under that law, equity which governs the 
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righU of the parties in cases of specific per¬ 
formance of contracts to sell real estale 
looks not at the letter but at the substance 
of the agreement in order to ascertain 
whether the parties notwithstanding that 
they named a specific time within which 
completion was to take place really and in 
substance intended more than that il should 
take place within a reasonable time. 

Lmnnon V. Naimm^.r (0, KonRRTfs r. 
Bkkrv (2), TjLiiKY r. Thomas (:}) and 
Sticknry V. Keeblj! (4). 

'The special jurisdiction of egnily to dis¬ 
regard the letter of the contract in ascer¬ 
taining what the parlies to the contract are 
to be taken as having really and in sub¬ 
stance intended as regards the time of its 
performan^ may be excluded by any 
plainly expressed stipuhtion. But to hare 
this effect the language of the stipulation 
must show that the intention was to make 
the rights of the parties depend on the 
observance of life time limits prescribed in 
a fashion which is unmistakable. The 
language will have this effect if it plainly 
excludes the notion that these time limits 
were of merely secondary importance in the 
bargain and that to disregard them would 
be to disregard nothing that lay at its 
foundation. Primfi, facie equity treats the 
importance of such time limits as being 
subordinate to the main 2 >urposes of the 
jtarties and it will enjoin specific perfor¬ 
mance notwithstanding that from the point 
of view of a Court of Law the contract has 
not been literally performed by the Plain¬ 
tiff as regards the time limit specified. 

Bust equity will not assist where there 
has been undue delay on the part of one 
party to the contract, and the other has 
given him reasonable notice that he must 

(1) 3 9ch. k 683 (1803k 

(9) f P«Q. U.A a. 884 at p. 880 (1853). 

(8) 8 Cb. App. 81 (1867). 

(4) [1818] A. 0. 888(1814). 


complete within a definite time. Nor 
will it exercise its jurisdiction when the 
character of the property or other cir- 
cumsbances would render such exercise 
likely to result in injustice. In such 
cases, the circumstances then^elves, 
apart from any questioit of expressed in¬ 
tention, exclude the jurisdiction. 

Equity will further infer an intention 
that time should be of the essence from 
what has passed jmor to the contract, the 
construction of which cannot be affected in 
the contemplation of equity by what takes 
jdacc after it has once been entered into. 

This was an a.ppeal from a decree of 
Scott, C. J., and Chandavarkar, J., which 
reversed a decree of Macleod, J. 

The facts of the case sufficiently appear 
from the judgment. 

Sir Robert Finlay, K.C. (with him Mr. 
Kenworthy Brown) for the Appellant. 

Time was not of the essence of the con¬ 
tract. Sec. 55 of the Indian Contract Act 
governs the case. The law' laid down in 
that section is the same as the Engl'sh law 
as regards contracts to sell land. Stickney 
V. Keeble (4). 

Mr. Leslie Scott, K.C. (with him Mr. 
Baikes) for the Respondent. 

Time was of the essence of the contract 
here. You must look to the substance of 
the contract in determining this question. 
Stickney v. Keeble (4) is not exhaustive as 
to the cases where equity will treat time as 
of the essence of the contract, bee Inglis 
v. Buttery Co. (5). 

Their Lordships’ Judgment w'as deM- 
vered by 

Viscount Hagdani!!.— The question in 
this Appeal is w’hcther the appellant, who 
was the Plaintiff in an ketion for specific 
performance, is entitled to the relief he 
,4) [1915] A. C. 386 1814) « 

,(6i 8 A, 0. 562 tl87iV ^ ■ 


95.. 
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has claimed. Macleod, J., decided that should the purchaser not pay the amount 


he is so entitled, but the High Court in 
appeal at Bombay reversed the decision 
and dismissed the action. 

The facts may be stated briefly. The 
Gove^ment of Bombay, in 1898, granted 
to one Mothabai Bhikaji a reclamation 
lease of over 2,000 acres of land near 
Bombay for a term of 999 years. The 
lease provided that the lessee should 
reclaim the land and bring it under cul¬ 
tivation within a period which was ulti¬ 
mately extended to the year 1910. He 
was also to maintain the reclamation 
throughout the term, and keep up certain 
roads, and make and maintain certain 
waterways and boundary marks, to the 
satisfaction of the local Collector. The 
lessee was, further, not to assign or under¬ 
let, until the reclamation was complete, 
without the consent in W'riting of the 
Collector. In case of breach of any co¬ 
venant or condition, or provision of the 
lease the lessor had the right to re-enter 
and determine the lease. The lease was 
transferred in 1908 to the Respondent, 
who had purchased it from the le-sseo. 

On the 8th July 1911 the Respondent 
agreed in writing by a document in Qujrati, 
a translation of which was before their 
Lordships, to sell the leasehold interest 
to the Appellant for Rs. 86,000, and the 
Appellant paid Rs. 4,000 of this sum as a 
deposit or earnest. This agreement pro¬ 
vided, by Clauses 1 and 2, that the title 
was to be made marketable; that the con¬ 
veyance was to be prepared and received 
within two months from the* date of the 
agreement; that on signing the document 
of sale Rs. 80,600 were to be paid, and 
after its registration the remaining 
Rs. 600. The 6th Clause provided that 
on payment of the Rs. 81,000, as pro¬ 
vided by Clause 2, the document of sale 
or conveyance was to be executed, but 


within the fixed period above mentioned, 
he was to have no right to the deposit or 
earnest money of Rs. 4,000 paid on ac¬ 
count, and any claim of his was to be 
void, and the vendor was, after that date, 
to be at liberty to resell. 

There was a subsidiary agreement that 
the Respondent should buy certain land 
belonging to the Appellant for Rs. 30,000, 
lo be deducted from the Rs. 81,000, but 
on this nothing turns. 

The Appellant’s solicitors procee^dd to 
investigate the title, and they made re¬ 
quisitions. Of these requisitions some 
related to the rights of one Chimanlal, who 
had professed to make'a title as heir to 
his father one of certain mortgagees 
of the interest of Mothab^ Bhikaji. 
Another of the requisitions was for a certi¬ 
ficate or letter from the Collector stating 
that all the covenants and conditions of 
the lease had been performed and fulfilled. 
This requisition was made on the 3rd Octo¬ 
ber 1911, more than tw’o months after the 
date of the contract. The Respondent did 
not comply with these requisitions but on 
the 6th October, through his solicitors, 
asserted a right to put an end to the con¬ 
tract on the ground that time was of its 
essence, and to forfeit the deposit on the 
ground that the Appellant had failed to 
complete his purchase within the dale 
fixed. 

If these requisitions were made in time 
their Lordships are of opinion that they 
were proper, and that they were not ade¬ 
quately answered. If time was not of the 
essence of the contract it is clear that they 
were legitimately made, however the 
matter might stand as. to one or other of 
them if time were of the essence. This 
last question therefore lies at the root of 
the controversy, and the answer to it ia 
decisive of the aj^al. . . 
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The law applicable to the point is con* 
tained in sec. 65 of the Indian Contract 
Act, 1872, which provides that “ when 
a party to a contract promises to do a cer¬ 
tain thing at or before a specified time, or 
certain things at or before specified times, 
and fails to do any such thing at or before 
the specified time, the contract, or so 
much of it as has not been performed, be¬ 
comes voidable at the option of the pro¬ 
misee, if the intention of tlie parties was 
that time should be of the essence of the 
contract.” 

Their Lordships do not think that this 
section lays down any principle which 
differs from those which obtain under the 
law of Ei^land as regards contracts to 
sell land. Under that law e<|iiity, which 
governs the rights of the parties in cases 
of specific performance of cop tracts to 
sell real e8tate,#look8 not at the letter but 
at the substance of the agreement in 
order to ascertain whether the parties, 
notwithstanding that they named a sjieci- 
fio time within which completion was to 
take place, really and in substance intend¬ 
ed more than that it should take place 
within a reasonable time. The principle 
is well expressed in what Lord Bedesdale 
said in his well-known Judgment in 
‘Lennon v. Napper (1) which was adopted 
by Knight-Bruce, L.J., in Hobcrtu v. 
Berry (2). The doctrine laid down in 
these cases was again formulated by Lord 
Cairns in Tilley v. Thomas (3) and by the 
House of Lords in the recent case of 
Stickney v. Keeble (4). Their Lordships 
are of opinion that this is the ^doctrine 
which the section of the Indian Slutute 
adopts and embodies in reference to sales 
of land. It may be stated concisely in 

(1) S Rcb. Ud Let. 613 (1803‘. 

(at 8 DeO H. & o. 384 et p. 389 (1858). 

(8 8Cb.App 61(1867) 

SAX a rx mda j«a«av 


the language used by Lord Cairns in 
TUley V. Thomas (3). 

** The construction is and must be in 
equity, the same as in a Court of ]^w. A 
Court of Equity will indeed relieve against 
and enforce specific performance, notwith¬ 
standing a failure to keep the dates assigned 
by the contract; either for completion or for 
the steps towards completion, if it can do 
justice between the parties, and if [as Lord 
Justice Turner said in ItaiberU v.- Berry (2)], 
there is nothing in the ‘ express stipulations 
between the parties, ‘ the nature of the pro¬ 
perty, or the surrounding circumstances,’ 
which would make it in^'quitable to inter¬ 
fere with and modify the legal right. That 
is what is meant, and all that is meant, 
when it is said that in equity, time is not of 
the essence of the contract. Of the three 
grounds mentioned by Lord Justice Turner 
‘ express stipulations ’ requires no comment. 
The * nature of the property ’ is illustrated 
by the case of reversions, trusts, or trades. 
The ' surrounding circumstances ’ must de¬ 
pend on the facts of each particular case.” 

Their Lordships will add to the state¬ 
ment just quoted these observations. The 
special jurisdiction of equity to disreganl 
the letter of the contract in ascertaining 
w'hat the parties to the contract arc to be 
taken as having really and in substance 
intended as regards the time of its jjer- 
formance may be excluded by any plainly 
expressed stipulation. But to have this 
effect the language of the stipulaiion must 
show that the intention v as to make the 
rights of the parties depend on the ob¬ 
servance of the time limits prescribed in 
a fashion which is unmistakable. The 
language will have thi.s effect if it plainly 
excludes the notion that those time limits 
Avere of merely secondary importaneo in 
tlie bargain, and that to disregard them 
would be to disregard nothing that lay at 
its foundation. Primd fade, equity treats 
the importance of aueh tim^ limits as 
being subordinate the purpose of 

(8) 8Cb Aw. «l ll8»i. 
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the imrties, and il will enjoin s|)ecifio i>er- 
formance notwithstanding that from the 
point of view of u coiut of law the conlraet 
has ^t been literally pcrforim'd by the 
Plaintiff as regards the time limit specified. 
This is merely an illustration of the geinual 
principle of disregarding the letter for the 
substance, whicli courls of equity apply, 
when, for instance, they decree specifier 
pei’formanee with comj)ensation for a 
non>essential deficiency in subject-matter. 

But e<piity will not assist where there 
has been undue delay on the i>art of one 
party to the contract, and the other has 
given him reasonable, notice that he must 
complete within a definite time. Nor 
will it exercise its jurisdiction when the 
character of the property or other cir¬ 
cumstances would render sucJi exercise 
likely to result in injustice. In such 
case.-!, the circumstances themselves, apart 
from any question of expressed intention, 
exclude the jurisdiction. Equity vill 
further infer an intention that time 
should be of tlui es-sence from what }»:is 
passed between the parties prior to tlu' 
signing of the contract. Tilley v. Thomas 
(3), where specific ]»erfonu.‘mc? was 
refused, illustrates this da s f»f tran¬ 
saction. But in such a case the intention 
must appear from what has parsed prior to 
the contract, the <-onstruction of which 
cannot be affected in the contcni[)lation of 
equity by wbat takes place* after it ba,s 
once been entered into. 

Applying these principled to tJie agree¬ 
ment before them, their Ijordships are of 
opinion that there is nothing in its langu¬ 
age or in the subject-matter to displace 
the jircsumption that for the purposes of 
specific performance time was not of the 
essence of the bargain. They do not 
think that the subject-matter or the. 
character of the lease sold were such as 
' (8j 3 Ob. App 61 (1867). 


to take the case out of the class to which 
the principle of equity applies. They are 
also unable to hold that the Plaintiff bound 
liiuisdf by his correspondence subsequent 
to the agreement to a new agreement 
that time, if it was not originally of the 
essence, should be made so. As to the 
language of the agreement itself, without 
dwelling on a possible point in the Plain¬ 
tiff's favour wliich does not appear to have 
been I’aised in the Court below', th{it the 
oidy time limit mentioned refers to his 
prcpai’ation and reception of the convey¬ 
ance, as distinguished from completion, 
lliey agree with Macleod, J., in the view' 
lliat there is nothing said in it sufficient lo 
( xcliule the equitable canon interpreta¬ 
tion. And they agree in his conclu-sion 
that the Defendant had no justification in 
claiming in the circumstances to treat 
time as of the essence. They are unable 
to concur in the opiuioff of the learned 
Judges of the High Court in appeal that 
there was evidence that the Plaintiff had 
not money with wliich to pay the price, or 
that the subsequent correspondence and 
dealings between the parties modified the 
right of the Plaintiff to insist on his right to 
complete the purchase. 

These conclusions render it unnecessary 
to consider the other points dealt with in 
the High Court and elaborately argued at 
their Lordships' Bar. The result is that 
they think that the aj^pcal ought to be 
allowed and the judgment of Macleod, J., 
restored, and that the Uespondent should 
pay the costs of this a]>peal and in the 
Courts below. They will humbly advise 
His Majesty accordingly. 

Solicitors: Messrs. Latteys and Hart 
for the Appellant. 

Solicitors : Messrs .T. L. Wilson d Co. 
for the Bespoudent. 

B. D. 
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Appeal fbou Obiqikal Decree 
No. 59 OF 1911. 


N. R. Chattebjea, J 
Riohabdsok, J. 

1916, 

Ueard, 4, January. 
Judgment, 7, March. 


Mathura Mohan 
Saha and ors., 
Plaintiffs, Appel¬ 
lants, 

t*. 

Nabin Chanuba 
Dutt & ors.. Defen¬ 
dants, Respondents. 


Piitni, mh of^ in evecutwn of de ree or oTrears 
of rent^Purchaser if liable for arrears ‘prio ous 
to confirmation o/ sale 


The Plaintiffs purchased a jaitui taluq 
at a sale held in execution of a decree for 
arrears of rent due thereon, iyonie of the 
putnidars aj^licd to set aside the sale and 
while the proceedirujs for setting aside the 
sale were pending the zemindar brought a 
suit against the recorded iniiiiidars for 
arrears of rent subseguent to the period 
covered by the dofree in execution of which 
the sale was held at which the Plaintiffs 
purchased the taluq. The Plaintiffs were 
made parties to this suit which teas decreed 
and in execution of the decree the piitni 
was put up for sale and the Plaintiffs whose 
purchase at the previous sale had been by 
that time finally confirmed deposited the 
decretal amount and saved the putni from 
sale. 


Held —That in the absence of anything 
to denote the contrary, a sale of a tenure 
held in execution of a decree for its own 
arrears of rent passes it free from liability 
for previous arrears and the Plaintiffs were 
not liable for the arrears of rent for the 
period prior to the date of confirmation of 
sale at which they purchased^ the putni. 

This was an appeal preferred on the Srd 
March 1911 against the decree of Dabu Sat- 
kari Haidar, Officiating Subordinate Judge 
of Zillah Tipperah, dated the 28th Novem¬ 
ber 1910. 


The facts of the case will sufficiently 
appear from the judgment. 

Dr. Sarat Gh. Basalt and Babus Bepin 
Gh. Bose and Sridhar Das Gupta for the 
Appellant. 

Babus Kumar Sunher Roy, Upendr^ K. 
Roy and Shib Gh. Palit for the Respon¬ 
dents. 

The JuixiMnNT of tuh Court was as 
follows :— 

This uj)])cal arises out of a suit for the 
recovery of Its. 6,240-2-0 which was paid 
by the Plaintiffs in order to save a putni 
ktluq from being sold in execution of a 
decree for arrears of rent, under the fol¬ 
lowing circiuustances. 

The Plaintiffs on the 5th June, 1906 
juiichased the putni taluq for Rs. 11,000 
at a sale hekl in execution of a decree 
for arrears of rent due thereon uj) to 
Assar kist of 1312 IJ. S. Some of the 
putnidars ap])lied to set aside the sale on 
the 20th June, 1906. The application 
was dismissed for default on the 23rd 
March 1907, when the sale was confirmed, 
but the application w'as subsequently re¬ 
vived and eventually dismissed on the 
27th January 1908. While the proceed¬ 
ings for setting aside the sale ^\•ere ]jend- 
ing, and on the 19th March 1907, the 
zemindar brought a suit for arrears of rent 
of the last three kisis of 1312 and 
the whole of the year 1313 13. 8- against 
the recorded putnidars (Defcndante 1 and 
2 in that suit), and the Plaintiffs who 
had purchaseil the putni also were made 
parties to the suit as Defendants 3 to 10. 

The 2 >rcsent Plaintiffs (Defendants 
Nos. 3 to 10 in that suit) con^ndefl that 
they had not obtained -possession of the 
auction purchaeed pix^erty and the zemin¬ 
dar was not entitled to any relief against 
them, nor to lay sn^y ol^im over tbs sale 

jnxxieeds. 
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On the 6th July 1907, the Court made 
a decree which, after directing that the 
Defendants do pay to the Plaintiffs the 
amount of rents, cesses, damages and 
costs decreed, proceeded as follows :— 
“ ¥hat the decretal amount be at first 
realised by the sale at auction of the pro¬ 
perty in arrears; but if the entire umonni 
be not realised by the sale at auction of 
that property, Plaintiffs shall be able (o 
realise the amount claimed from the sur¬ 
plus sale proceeds of that taluq as realisc'd 
on the 6th June, 1906 by Mathura Mohnn 
Saha and others (the present Plaintiffs) 
and from the Defendants Nos. 1 and i 
personally, and it is further ordered that 
on the confirmation of the sale the De¬ 
fendants Nos. 3 to 10 shall remain liab!(‘ 
for the amount of deficit, iu i)ro[x)rtioM 
to their liability from the dak* of the sal • 
or from the date of confirmation of (he 
sale. But they shall not be liable in any 
other way. But even if the sale bo not 
confirmed, the Defendants Nos. 1 aiul ‘2 
shall remain personally liable.’' 

In execution of that decreo the puini 
was put up for sale, and the Plaintiffs 
whose purchase at the previous sale 
had bwn by that time finally coji- 
firmed deposited the decretal amount 
(Bs. 6,066-1-6) and saved the putni from 
sale. It appears that out of the 
Bs. 11,000 the proceeds of the sale at 
which the Plaintiffs had purchased, 
Bs. 7,438 is still left in deposit as the 
surplus sale proceeds, and^the Plaintiffs 
in the present suit which was brought 
against the former putnidars (both re¬ 
corded and unrecorded) seek to recover the 
amount paid by them together with in¬ 
terest and costs (Bs. 6 249-2-0) from the 
Defendants and from the surplus sale 
INTooeeds. 

The Court below held that the Plain¬ 
tiffs are not entitled to recover the sum 

e 


paid by them, and they have api^aled to 
this Court. 

The first question for consideration is 
whether the Plaintiffs were liable for the 
arrears of rent which were paid up by 
them. Now the said arrears wore for a 
period prior to the date of the confirma¬ 
tion of the sale at which the Plaintiffs 
purchased the puini, during which the 
former putnidars were in possession. 
The Court below was of opinion ,.that as 
rent is a first charge on the putni the 
Plaintiffs purchased it charged with the 
rent due in respect of it at the time of 
their purchase^ and relying on the cases 
of Maliarani Dosya v. Hurendra Lai 
liai (1), Peary Mohun v. Sl^eram Chan¬ 
dra (2) and Manindra Chandra Nundy v. 
Jamahir Kuniari (3), held that it Avas the 
l’liiintiff.s uho wei'C bound to satisfy the 
rent decree. 

We are of opinion, Mbwever, that the 
principle laid down in those cases do not 
apply to the present case. The i>ur- 
chaser in those cases purchaised the 
tenure at a sale held in execution of a 
decree, other than a decree for rent, and 
such a piurchaser in the absence of any¬ 
thing to denote the contrary must be 
taken to have purchased it charged with 
the rent which might be due in respect of 
it at the time of his purchase. In the 
present case, the tenure was sold in exe¬ 
cution of a decree for arrears of rent, and 
where a tenure or holding is sold in execu¬ 
tion of a decree for its own arrears of 
rent it passes to the jHirchaser freed from 
all liabilities for its previous arrears. 
See Faez Jlahaman v. Ram Suhh Baj- 
pai (4). See also the case of Haradhan 
Chattoraj v. Kartik Chandra Choitto- 

(1) 1 C. W. N. 468 (1896). 

(3) 6 0. W. N. 794 (1903). 

(8) I. L. R. 83 0*1. 848: ■ 0. 0 C. W. K. 

^ 670 (1906'. 

(4) 1. L. B. 81 0*1, fe9 (1198) 
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padhya (6), in which the purchaser of 
the tenure purchased it with a notice that 
it was saddled, with liability for })revious 
arrears, and the case of Faez Eahaman 
V. Ram Sukh (4) was distinguished on 
that ground. ^ 

We are of opinion that in the absence 
of anything to denote the contrary, a sale 
of a tenure held in execution of a, decree 
for its own arrears of rent passes it free 
from liability for previous airears. That 
Ixung so, the IMaintifts were not in fact 
liable for the arrears of rent for the period 
])rior to the date of confirmation of sab' 
at which they purchased the pnlni. 

The next question for con>sideratiou is, 
what is the effect of the decrei' in the 
second rent s^t to which the Plaintiffs 
were parties. At the date of that decree, 
the sale held in execution of the previous 
decree (at which the Plaintiffs purchased) 
had not been confirmed, an<l pnH-.'cdings 
for setting aside *that sale n<“ro then 
2 )ending. 

The decree is not a well-drawn instru¬ 
ment. It begins apparently by iinjwsing 
a joint and several liability on the two 
sets of Defendants (the PlaintitTs and 
the Defendants in the present suit). No 
doribt it goes on to say that the tenure 
shall be sold in the first instance, but it 
also appears to recognise a primary per¬ 
sonal liability on the part of the Defen¬ 
dants in the present euit. It also leaves 
open the question whether on the sale 
of the tenure being confirmed any personal 
liability on the part of the Plaintiff is to 
arise as from the 6th June, 1906, the date 
of the sale (in which case the Plaintiffs 
would be liable for a considerable portion 
of the arrears covered by that suit July 
1906 to March 1907), or as from the 23rd 

(4) L L. R. SI Oaf. las 0899). 

10 . w. jr. vn (1909). 


Dutt. 

March 1907, the date of the confirmation 
of the sale. 

The cose is not free from difficulty, but 
in our opinion regard being had to the 
circumstances and especially to the cir¬ 
cumstance that the sale was not finally 
confirmed when the decree was macte, 
the decree does not preclude the Plain¬ 
tiffs from succeeding in the |)iesent suit 
on the ground that it placed the burden 
of the debt due to the landlords once for 
all on the land. That was th(5 ground 
on which the learned Subordinalc Jialge 
dismissed the suit, and no doubt there is 
something to be said for the conclusion at 
which he arrived. On the whole, how¬ 
ever, a« it appears to us, the present suit 
may be regarded either as a si\it for con¬ 
tribution on the footing that the decree 
in the rent .suit treated the Plaintiffs and 
the Defendants as jointly and severally 
liable for the arrears claimed or as a suit 
for the determination of an issue as to 
the resjwctive liabilities of the .Plaintiffs 
and tho Defendants, an issue which was 
not finally decided between them in tho 
rent suit and which may therefore be 
legitimately raised in such a suit as the 
present. 

In either of these two views of the 
nature of the present suit, the Plaintiffs 
are entitled to succeed. 

The Defendants Nos, 39 and JO in exe¬ 
cution of their mortgage decree aga-inst 
the Defendant No. 13 (one of the former 
putnidars) attached his interest in the 
surplus sale proceeds to the extent of 
Es. 472. The /'laintiffs in this Court do 
not object to the payment of Es. 472 to 
the said Defendants Nos.'39 and 40 out 
of the surplus sale proceeds in the first 
instance. 

The Plaintiffs will accordingly get 
a decree for Es. 6,249-2-0 ^e amount 
paid by them, to bO sUr- 



752 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XX. 


Mathdba Mohan Saha v. Nabin Chandra Dutt. 


plus sale proceeds of the sale held on the 
5th June 1906. 

Under the circumstances, each parly 
will bear its own costs in both Courts. 

S. C. M. Appeal allowed. 


^IVIL APPELLATE JURISDIOTION ] 

Appeal from Original Decree 
No. 32.^ OF 1915 

WITH 

Rule No. 763 of 1915. 


D. CHATrER.TEE, J. 
Bbaohoboft, J. 
1916, 

Heard, 7, March. 
Judgment, 

17, March. 


B«o.iendb.v Kumati 
Das and ors., Defen¬ 
dants, Appellants, 

V. 

OoBiNDA Mohan 
Das and ors.. Plain¬ 
tiffs, Respondents. 


Civil Prooedure Code V of 190S), Or. I, 

r. 10, el. (9)—Scope ani efecl of,'is to powert of 
Courte in str.kiny off awi adiiing parties - Dismis- 
t 'ng suit for non-prosecution, when Plaint'ffs com- 
promise with only S'me of the D-fen lants—Court 
if hound to pass a decre'S emhodying tlm terms of 
the compromise vndt r Or. XX1! f, r. S—Apped if 
lies, when S'O decree passed—Alternative remedy by 
VMjf of revision under s. 115, C. P. C., if lies— 
E roneous application of section of law, if open 
to rsvis on unde* sec. 115, C. P. C. 


In a suit for dissolution of partnership and 
for accounts, the Plaintiffs having received 
a large sum of money from some of the De¬ 
fendants, filed a compromise petition and 
ashed for dismissal of the suit. The 
other Defendants objected to the dismissal 
of the suit, praying that they might be 
made Plaintiffs and allowed to continue the 
suit, and the Plaintiffs, if necessary, might 
be made Defendants. ThS Court held that 
it had no. power under the new Civil Proce¬ 
dure Code to make the transposition of 
parties asked for, and hence dismissed the 
suit for non-prosecution. The objecting 
Defendants then asked the Court to draw 
up • decree, so that they might appeal, but 
the Court did not draw up any decree. 


Held— ThM the Court had ample powers 
under the new Civil Procedure Code to 
make transposition of parties and it ought 
to have done that. 

That it was not bound to pass a decree 
under Or. XXIII, r. 3, and no appeal lies 
against the order of dismissal. 

That the lower Court, having failed to 
exercise the discretion vested in it under 
Or'. /, r. 10, failed In r.rercise a jurisdiction 
rested in it in refusing to make the trans¬ 
position prayed for, and hence that order 
is liable to be set aside on revision by the 
High Court. 

Krtshxabat V. SoNrnAT (J), Edfijeh 
V. VriifiHRUHOY (2) and Saiyad Abdul 
Hak V. Gulam diLANL (3) followed. 

This was an apfieal preferred against the 
judgment of Babu R. C. Son, Subordinate 
Judge, Ist Court of Barisal of Zi'lah 
Uiiclvei’giinj, dated the 3nl of ^lareh 1011. 

The 1‘laintill's, who a^e some c)!' the Res- 
|)oiul(“nts, brought a suit for dissolution of 
parttiership and for accounts in 1909, and 
i?\ .1914, after receiving a large sum of 
money from some of the Defendants, who 
aie the remaining Respondents, filed a 
compromise petition in the lower Court, 
prayingTihat the suit might be dismissed. 
Thereupon the other Defendants, who were 
no parties to the compromise, filed three 
]>etitions to the effect that the prayer for 
dismissal of the suit was intended to injure 
them a fid. to stifle enquiry into the partner¬ 
ship matters, that they might be trans¬ 
ferred to the category of Plaintiffs and 
allowed to continue the suit after amending 
the plaint, that their written statements 
might be treated as parte of the plaint, and 
that the Plaintiffs might be included in the 
category of Defendants, if they did not wish 

(1) 2 Boa.H. O.P. Ste(186S). 

(3) I. L.R.7B.m. 167 il688l. 

iS) I. L. B. 30 Bmd, 677 
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to coijtinao as Plaintiffs. The Siibordinalo 
Judge, however, held that the yx'titions of 
the objecting Defendants would not be 
granted chiefly for three reasons : firslly, 
they had claimed adversely to the I’laintiffs 
and to each other, hence if (hey were to bo 
allowed to continue the suit as TMaiut.'ffs, it 
would alter the original character of the 
suit; secondly, the words “ the Court may 
at any time . . . order that any IMain- 

liff bo made a Defendant, or that any De¬ 
fendant be made a Plaintiff,” in sec. of 
the old Civil Procedure Code, have been 
omitted from the corresiwnding section 
[Or. I, r. 10, cl, (*2) ] in the now Civil Pro¬ 
cedure Code, which signifies that under the 
new' Chvil Procedure Code, a Court is not 
competent to transixjse parties; thirdly, 
the objectinglefendant 8 did not want that 
the Plaintiffs should continue to be in the 
suit as pro-Defendants, and hence the suit, 
if continued, wou’d be an altogether new 
suit against the 4 )rinci])al Defendants, in 
which the present I’laintiffs would have no 
interest or concern. I'he Suhordinate 
Judge therefore dismissed the suit for non¬ 
prosecution, and rejected the piayers for 
amendment of plahit, etc. 

Thereupon the objecting Defendants pre¬ 
ferred an appeal to the High Court and 
along with the appeal put in a petition 
under sec. 115, C. P. C., as an alterna¬ 
tive measure, to have the Subordinate 
Judge’s orders set aside under the High 
Court’s revisional powers, in case it was 
held that an a)>pcal did not lie, and ob¬ 
tained a Rule. 

The Appeal and the Rule came on for 
hearing together. 

Mr. B. Chuckervarty (with Bobus 
Upendra Lai Roy, Bhupendra Chandra 
Oneha and Jitendra Nath Roy) for the 
Appellants and Petitioners.—There are 
two matters before your Lordships, the 
Appeal and the Rule. The Appellants had 


obtained another Rule as to why the ai)- 
peal should not bo registered without a 
decree or' w'hy a decree should not be 
drawn up in this ca-se. That Rule was, 
however, discharged on the ground that 
it was premature at the time, as nohody' 
had till then raised any objection. The 
Subordinate Judge was wrong in not 
drawing up a decree. I’hc objecting De- 
f(uidants had filed a petition before the 
Subordinate Judge praying that a de¬ 
cree might, be drawn uj>, so that they 
might ap|)eal from the decree, hut the, 
Subordinate Judge rofus<‘d to draw uj> 
any decree. At least under Or. XXIII, 
r. 3, he ought to have drawn up a decree 
endmdying the terms of the comproinis-o. 
He refused to draw up a decree wrongly, 
and I submit, an^j>pcal lies without the 
decree. 

If it be held that an ajjpeal dues not 
lie,' then the same relief may be grantei^ 
by way of reviwion. There are series of 
Ruling/v in which your Lordships have in¬ 
terfered in similar cases. The Sub¬ 
ordinate Judge was wrong in thinking 
that he had no ]X)wer under the new 
Civil J’rocedure (’ode to make the trans- 
jwsition prayed for. He had ample 
i)owers to do so under the now C'odc. 
The language of the section in the new 
Civil Procedure Code is more coiuju'ohen- 
sive, and the expression (juoted by the 
Subordinate Judge was omitted not be¬ 
cause it W’as intended to take away the 
Court’s powers, but because the words 
w'ere thought ^ui)erfliioiis. Ho therefore 
failed to exercise (he jurisdiction vested 
ill him by law. The Subordinate Judge 
is further wrong in saying that the Ap¬ 
pellants did not want the Plaintiffs to re¬ 
main on the record. They specifically 
prayed that if the Plaintiffs did not like to 
continue as Plaintiffs they m^ht be includ- 
ed in . the category of vD^Eendants. The 

96 . 
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Subordinate Judge is also wrong in saying 
that they claimed adversely to the Plain¬ 
tiffs and to each other. On the whole 
they sup|.)ort the Plaintiffs’ allegations aiul 
are in agreement; they differ, as is inevi- 
tab]|g in such ca.ses, only in minor details, 
which matters very little. The 8nbt)r- 
dinate Judge is wi’ong on all the three 
grounds on which he has dismissed the »])- 
])lications of the Appellants for continuing 
the suit. It would be a great hardship an«l 
jiiisfortune if seven years’ labour and ex¬ 
penditure of so many thousands of nipi-e-i 
were to go for nothing, and the Aj)pi‘llaiits 
were to eoininenc.e another suit anew. 

Sir Ucis'h Behanj C/nw/j (with Bahus 
BriJiH dhundni MuUick, Surat Chamlru 
J)ntt and Sib Chandra Valit) for th(* 
Kes]x>ndents and OiT^Josite Party. —As 
regards the Subordinate Judge'^s ob- 
Horyalion that the new Civil Jb'oce- 
dure Code does not contemplate trans- 
^^•ositiou of jiarties, admits that he is 
wrong there—the omission (of the words 
about tran.s|>o3itiou of parties* is not “ sig¬ 
nificant, as the Subordinate Judge says,— 
it was omitted becfurse it ^va« thought 
redundant. 

The Subordinate Judge was not bound 
to draw up a decree in this case, and a.s 
regaixls Or. XXIII, r. 3, the Opiwsitc 
I’arty, who were no parties to the com- 
iwomise, had no right to ask for a decree 
under that order. No appeal lies in this 
caise. 

As regards the .liule, the only point for 
argument is that of jurisdiction. In this 
case no question of jurisdiction can arise. 
The Judge might have taken an erro¬ 
neous view' of a section of law, b.\it that is 
no question of jurisdiction. Hence it is 
not open to revision. 

The Judgment of the Coubt was as 
follows:— 

D. Chatterjee, J.-—The. plaintiffs 


brought the suit giving rise to these pro¬ 
ceedings in 1909 for declaration of title to 
certain shares in a certain partner¬ 
ship business with its branches, for 
dissolution of the said partnership 
and for accounts. The suit went on 
for several years through various vicis- 
.sitiides of fortune until in March 1914, 
the Plaintiffs made a compromise with the 
princii>al Defendants and on receipt of 
consideration from them made an appli¬ 
cation for withdrawing from the suit the 
said i)cfendant.s giving np costs. The 
jielition of coiiipromise stated the natiue 
of the .settlement but did not ask for any 
if'lief and in fact under the circumstances 
related no decree was required as the 
Plaintiffs stated that they had received the 
value for the rights given up by them 
under a deed of release. 

I'lwn the said application being made 
by the Plaintiff's, the Apjyellants before ns, 
i.e., the Defendants wlio had not joined 
in the >)etition of compromise applied to 
he made l^laintiffs, to amend the plaint, 
and to continue the suit as one on their 
behalf. The learned Subordinate Judge 
refused their application on the ground 
that the present Civil Procediu’e C(Hle 
did not authorise him to make the 
trans^KJsitiou asked for, that the appli¬ 
cants had not asked for retaining the 
original Plaintiffs on the record as Defen¬ 
dants, that there was conflict of interest 
between t^c original Plaintiffs apd the 
Appellants, so that it could not bo said 
that the old suit was to be continued. 
The suit w'as accordingly dismissed with¬ 
out costs as the objectors did not ask for 
costs. The Appellants then asked that a 
decree might be {Hrepared so that they 
might appeal from thejiame but the learnr 
ed Subordinate Judge refused their appli¬ 
cation saying that no decree was necessary 
as the suit had been dismissed for want of 
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prosecution. Against the said order tbe 
Appellants filed the above appeal and as 
.•vn alternative obtained the al)ove Rule. 

If the Court below had been bound to 
make a decree and had not, we might 
have entertained the appeal. 

Wo find however no reason to differ 
from the learned Subordinate Judge on 
this point. The Hlaiutiffs had settled 
their differences and received satisfaction 
out of Court by the execution of separate 
deeds and intimated to the Court that they 
wouffl not proceed with the suit. 

The Court was not requiied to give 
them any relief an<l the Court could not 
give them any. It is contend<'id that the 
Court was b^nd to pass a dec.ice under 
Or. XXTll. r'^. The parties to the com¬ 
promise, however, whicli had been cffechal 
out of Court did not ask for a decree, and 
th(‘ objectors, who were >io paities to the 
same, could not a»k for one, so that the 
only course left to the Court was to dis¬ 
miss the suit, as it did, for \\aut of prose- 
c»ition, unless, of course, it saw its way 
to continue the suit at the instance of the 
objectors. There is no api>e!il against an 
order of this kind, and the appeal fails. 
.\.s regard the Ride, it is contended that 
the learned .hidgi' in refusing to make 
the tninsf)osition of parlies and amend¬ 
ment asked for, refused to exercise a. 
jurisdiction ve(ded in him by law. It is 
true that the provision in S. 53*2 of Act XI\' 
nf 1882 that the Court might make 
a Plaintiff a Defendant and a l^efendant 
a Plaintiff has been omitted from the 
present Code, but, I think, it was omitted 
as redundant as the provision of Or. I, 
r. 10 (2) for striking out or adding parties 
is sufficient to cover the case of such a 
transposition, being, in effefct, the striking 
one party off iho side of the suit in which 
he had been placed and re-adding him on 
the opposite sl^. 


Such fransjKTsitions arc frequent in 
partnership cases : .see Kriuhnnhai v. Sonu- 
bai (1) and Eduljee v. VuUechhoy (2) and 
there is nothing in the (’ode t(» take away 
the ()ower of tlic Court to uiake ordeft in 
that behalf when the circumstances re¬ 
quire it. The Court below distinguishes 
the last case on the ground that the Ap* 
plioants did not ask the Coiut to make 
the original Plaintiffs Defendants. I do 
not think that the distinction is legitimate 
because iu the first place the original Plain¬ 
tiffs had parted with all their interest in 
the paidnership in favour of Defendants 
Nos. 1 to 15 a ml had therefore no subsist¬ 
ing interest in the suit : see Sahja.(J A bdul 
Hak V. (lulavi Jilaui (J), and in the second 
place the Applicants did n(»t say that they 
did not want to have the original Plain¬ 
tiffs as Defendants, and the Court had 
ample |K>wer under Or. I, r. 10, to make 
them Defendants if it thought necessary. 
The Court below was in error therefore in 
holding that it was not authori/.cd to make 
the transfKjsitioji »mder the new ('(kIc. It 
is true that the Court had a discre.tiou iu 
the matter and might refuse to make the 
order in the exercise of that, diseretaui. 

learned Ju<lge liovvever tliougld he 
had no jurisdiction and cannot therefore 
be said to have exercised tlu* discretion 
which he had in the matter, ^^■ith that con¬ 
sciousness of power and eoui[K?teju:c whicli 
is necessary Uj strengthen his hands iu the 
use of the discretion. Ib* has made other 
distinctions also^on minor points wliich 
can be met by. amendments. He has 
therefore, 1 think, refused to exercise a 
jurisdiction vest(*d in him by law. . Tb^ 
case of Kduljec v. VuUeebhoy (2) is exact¬ 
ly in point , and 1 think the learned Judge 
should have followed it and gllow^ed the 

(1) 3 Bom. H. Cf,,R. ilO . 

(2, I. L. B. 7 Botk ItTwflit. 

|S) I. U B. 30 Bom. 1711 O • 
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Api>ellunts to contintie the suit which had 
passed through five years in Comt and was 
ripe for hearing. Tt is true that the A])- 
I>ellants have suhseqiiently filed an indo- 
]>eiident suit of their own whic-h is pending 
but if that suit has to paws through another 
five years to he ripe for hearing, the pro¬ 
ceedings may be endless. 1 thinH, there¬ 
fore, the right order would ho to dismiss 
the api>eal as incompetent and to make, the 
Rule absolute, and order the Court below 
to restore the suit to its file, make tlie. 
necessaij amendments and proceed to tri d 
in accordance with law. No costs. 
BEAcncRoFT, J.—J agree. 

liulc mndc absolute, 

J, N. R. Appeal clisiuifised. 

COIVIL APPELLATE JUBISDIOTION ] 

Appeal from Appellate Decree 
No. 4257 OF 1913. 

lllOHARDSOK, J.l Srimati An.IAN Bini 
Mulliok, j. and ors., Plaintiffs, 

1915, Appellants 

Heard, 9 and v. 

10, February. IIaiiam Ali and 
Judgment, others, Defendants, 

10, February. / Respondents. 

Btngal Tenancy Act (17// of 1885), tecs 40 , 
85— Under-raiyati leate for a term vn ter nine 
years, if her table an death of tenant taithin term. 

A sub-lease granted by a raiyat for a 
term not exceeding nine years carries irith 
it the ordinary incidents of a lease for a 
term of years —one of such incidents being 
that if the lessee dies before the end of the 
term, his heirs arc entitle^ to succeed him 
in the tenancy. 

Midnapore Zamindary Company v. 
PlRisir[KF.Rn Guose (1), Arip Mondal r. 
Ram Ratan MoxnAL (2) and Jamini Sun- 

(1) 1. L. R. 41 Cal. 1108: a. o 18 0. W. N, 
828 (1014). 

(2) I L. R. 81 Cal 767: a. 0. 8 0. W. N 
470 (1004). 


n.ARi’ Dasi p. R.ajrndra • Nath ChAker- 
ni’TTV (3) referred to. .. 

This was an apjieal from a decree of 
Babn .Tadab Ch. Bhattacharjee, Subor¬ 
dinate .Judge, Chittagong, dated the 16th 
September 1913, reversing a' decree of 
Babn Debendra Ch. Biswas, Munsif, 
North Rouzan, dated the 30th April 10T2. 

The facts of the case will appear from 
the judgment. 

Jiabu D. L. Kastagir for the Apj)ellant. 

Moulri Abdul Jawad tor the Resjion- 
dent. 

The Ji'Dfi.AiRXT OP THi! COURT was as 
follows :— 

Rich.vrijson', j.—T he Defendants in 
this suit arc the heirs of an ^nder-raiyat to 
whom the ]*laintiffs as raiyats of the ho’.d- 
ing in which the land in suit is situated, 
granted, by a written and registered instru¬ 
ment, a lease for a tym of nine years. 
'J'he imder-raiyat died some years ago anti 
it has been found that the Defendants have 
since been in possession of the land leased 
to them and have been paying rent there¬ 
for to the Plaintiffs. I'he tenn of nine 
years have now exiured and tin* suit was 
brought by the Plaintiffs for the pnr])o.se 
of ejecting the Defendants from the land 
compiised in the sub-leasi‘. In the first 
Coiut the IMaintiff's obtained a decree. 
That decree was reversed by the learned 
Ruborfiinate Judge in the Court of Apjx'al 
below and the suit was dismissed. The 
learned Subordinate Judge held that the 
sub-tenancy granted to the original under- 
raiyat came to an end with his death, that 
by the payment by, and acceptance of rent 
from his heirs, the Defendants creates! a 
new tenancy as betweerT them and the 
Plaintiffs and that the Defendants cannot 
be ojf'cted unless and until notice to quit 
liaci been served. upon them in accordance 
(8) n 0. W. H. 618 (1808). 
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with d. ib): of sec.. 49 of the Bengal 
Tenancy Acj. 

The qiiestibn before us in Ihis second 
af^ieal which' is preferred by the riaintiffs, 
is whether the learned Snboi'dinate .Judge 
was right in the view which ho look of the 
ease and of the respective rights of the 
j)arti('s. For the. Ajrpellants it has been 
urged that a raij'ut is em]M)Wored by sec. 
85 of the Bengal Tenatwy Act if not ex- 
pro.ssly, at any rate liy necessary iinp’.ica- 
tioa,-to grant ^to an iirider-raiyat by means 
of a written and registered inslrunumt a 
sub-lease for a term not exce.eding nine 
years. Jt is further argued that there is 
nothing in the Act which has the effect 
of cutting down a sub-lease for such a term 
to a sub-i^ase for the term of the nnder- 
raiy.at’s life if he slioidd die before the 
e.xpiry of the )une years. This reasoning 
is in some re-sjaHits analogous to the* 
reasoning adopted by the ]'’ull Bench in 
deciding tire* case of the Mhkuiiiore 
Zamindary (.'oniyann v. HiifihiJiCfth Ghosc 
(1) whore tlie question was whetiu'r the. 
holding of a non-occu|>ancy raiyat was or 
was not heritable. It may faiily be said 
that there i,s nothing in the Bengal 
Tenancy Act which exprei-isly take.s away 
the right of the heirs of an undcr-raiyat 
to succeed to the remaiiuler of a term 
granted by the raiyat within the powers 
conferred on the latter by sec. 85 and 
apart fniin custom or express enactment 
there is no doubt that a lea.so for a term 
devolves \ij)on the heirs of the original 
lessee. On behalf of the Defendants, the 
Bespondents before us, our attention has 
been directed to the Full Bench case of 
Arip Mondal v. Ham Ttaian Mondal ('2) 
and also to the decision of Mr. Justice 
Mookerjee. in Jamini Stindari ITasi v. 

(t| I.L. R.41Ckl.n09) S.a 18 0. W. N. 

ess (19111. 

(3) L L. B. 81 Oal. 787: •> o. 8 C. W, N. 

479 (18041 


Bajcndra Nath Cha1(crbutfy (3). Those 
cases, however, deal with the position 
which arises u|-)on the death of an under- 
raiyat who holds under an annual holding 
or a tenancy from year to year. In such 
a cns<', no doubt, the only right wllich the 
Fidl BeiK'h recognises as belonging to the 
heirs of the under-raiviit u]x>n his death is- 
a right to remain in possession of the land 
until the end of the then agricultural year 
for the j)urj>o.s(', if the land has been sublet, 
of realising the rent wliich might acerno 
during the year, or if not sublet, for the 
juirpose of tending and gathering in the 
crops. The deci.sion of the Full Bench 
.seems, therefore, to d(*ny to the heirs of 
the nnder-raiyat under an annual holding 
any right of succe.ssion pro])erly so-called 
to the tenancy and so the. decision was 
understoml by Mr. .Instice Mookerjee who 
observes “It follows from the decision of 
tlie I’nll Bench that the heirs of an nnder- 
raiyat under an Jinmial holding do not ac- 
(piire any interest in his holding by inherit¬ 
ance. That being so, it is contended for 
the J)ef(>ndants that there is no real differ¬ 
ence between the case of a tenancy for a 
term of years an<l the ease of a lenimev 
fi'om year to y(‘ar, and that if a. tenancy 
of the latt<*r.sort is not heritable, u lenancy 
for a term should also be ludd lo be not 
heritable. In my oj)inion, weighing the 
arguments of both sides, the balance in¬ 
clines in favour of the view projxjunded on 
behalf of the I^Iaintiffs. It seems to mo 
that inasmuch as under the Act a raiyat 
is clearly ai lilwrty to grant a .sub-lease for 
a term not exceeding nine years, the lease 
so granted in the absence of anything to 
the contrary in the Act, carries with it 
the ordinary incidents of a lease for a term 
of years. One of the incidents of such a 
lease is that if the lessee dies before the 
end of the term, his heirs are entitled to 
(8) n 0 . Wi N, 



75» 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XX. 


Sbimati Abjan Binr v, Kaham Ali, 

succeed him in the tenancy. I do not 
say that there is no force in the arguments 
pressed ufK>n ivs on l^ehalf of the Defen¬ 
dants, but as I have said, on the whole, it 
st'ems to me that the view suggested on 
the other side should prevail. 

I am theiefore of opinion that this 
appeal should be allowed, the decree of 
the Subordinate .fudge should be set aside, 
and the decree of the Muusif should be 
)‘estored. 

The I'laiutitTs will be entitled to their 
cost.s throughout. 

MiJLi.rcK, J.— I agree. 

N. G. Appc'.il ollou'cd. 


[ORISCINAl. RE VISION At JORI8OI0T1ON.} 


Chitty, d. 
Walmsley, J. 
191G, 

17, March. 


No. 235 OF 1910. 

BisnEssun CiircKER- 
BUTTY and another, 
Petitioners. 


t>. 


Tub Emperor, 
Opposite Party. 

Criminal Proen'iure Code {Act f' of 189S), teo, 
m—Siuxeuivc orJert, fropriety of—ltevUion by 
High Court of order under teetion after expiration 
of two month*. 

A Magistrate should not by successive 
orders utidcr sec. 144, Cr. P. C., extend 
the period of two months prescribed by 


cl. (5) of the section. 

S.VTI8H Chandra Ray v. Empbrob (1) 
referred to. 

Case in which the High Court set aside 
an order under sec. 144, Cr. P. C., after 
the expiration of two months from the 
date of the order. 


This was a Rule granted on the 28th 
Pobruary 1916 against an order of Babu 
Naba (iopal Chaki, Deputy Magistrate 
of Paridp\ir, dated 16th February 1916, 
making absolute the order of injunction 
passed under sec. 144, Cr. P, C., for fitop- 
(1) 11 0. W. W. 7» 


ping the new hdt which the petitioners 
.started close to the old one. 

The petitioners started a rival hdt on 
grounds belonging to themselves in a place 
called Dhewakhali. The police reported 
an a|)prehension of a breach of the peace 
and the Sudder Sub-divisional Magistrate 
of Faridpiir issued an order under sec. 141, 
Cr. P. directing the closing of the new 
hdt which was .started within half a mile 
of the old one. After hearing bolh parties 
the Siib-divisional ^^agi8tratc made slhe 
(iider absolute. Against this order the 
petitioners moved the High Court but 
llieir application was iejtx;ted. 

Id the meantime the |x>lice reported 
tliat on receipt of the aforesaid order under 
sec. 141, Cr. 1*. C,, the j)etitionei#.iemoved 
the new hdt lo another site and there was 
likelihood of a breach of tlte peace. There¬ 
upon before the expiration of the previous 
order under sr>e. 14J, Cr. P. C., the 
Sub-divisional ^Fagistrale issued a fresh 
order under see. 144, Cr. P. C., for stop¬ 
ping the new hdt. This order wa.s made 
on the 13th .Tanuary 1916. Thereafter, 
on the lull February 1016j the Sub-divi- 
sioii.al Magistrale. started proceedings 
under see. 107, Cr. I*. C., again.st some of 
the jietitiouers iu respect of an apprehen¬ 
sion of a breach of tljc peace relating to 
the same hdt. On the 16th February 
1916 the Hub-divisional Magistrate made 
the order of ^he 1.3th .Tamtary absolute 
and noted in his order the following " put 
up after two months.” 

The petitioners moved the High Court 
and obtained a Rule on the first and third 
grounds mentioned in their petition, which 
were as follows :— 

(i) For that the order is without juris¬ 
diction, it never having been the intention 
of the legislature to interfere with the exer* 
cise of the civil rights of individuals with¬ 
out sufiiciently good and strong reasons. 
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(Hi) For that adequate protection being 
afforded by actiqn under sec. 107, Cr. P. 
C., against both parties being taken, the 
order was illegal and uncalled for. 

The second ground taken in the petition 
was—For that it was never the inlention 
of the legislature to iiermanently interfere 
w'ith law-fill exercise of rights by indivi¬ 
duals by repeated injunctions of this 
nature. 

The rule came on for hearing on the 
17th March 1916. 

Babu Monvtotha Noth Mnlicrjec for the 
I’etitioners. 

. Bahtts Daaarothi Sauifol and Uircndro 
Nath Ganyuly for the Op|.K)sitc Parly. 

The JL'4|CiMiiXT <)i>' THE ('orKT was as 
follows :— 

In this case a Hole was issued calling on 
the District Magistrate t(j show cajuse W’hy 
the order of the Deputy Magi'^tratc passed 
under sec. 144f ('r. P. C., shoidd not be 
sot aside on grounds Nos. 1 and 3 in the 
petition mentioned. It would have been 
more correct had it been based on grounds 
Nos. 2 and 3. Tn this case (he dispute is 
with regard to rival hMs. The ijetitiouers 
at the close of last year had started a rival 
hdt on grounds belonging to themselves, 
which the Magistrate thought was likely 
to lead to a breach of the |)eace. He ac¬ 
cordingly passed an order under sec. 144, 
Cr. P. C-, on 18th December restraining 
them from holding a hdt at that spot. 
This order would have expired on 18th 
February 1916. The xietitioners moved 
this Court towards the end of January, 
and w^e rejected the (letition on the ground 
that the order of the Magistrate was about 
to expire, and that there was, therefore, 
no reason for an interference by this Court. 
This was pur chief, if not only, ground for 
declining io interfere on that oot^sidnut 
Before that prder expired, the Magistrate 


jiroceeded to ])uds orders under the same 
section with regard to the new hdt —the 
site of whicli the petitioners had shifted to 
other lands of their own. This order W’as 
passed on J3th January 1916 and expired 
a few days ago. We are asked to iifterfero 
with it ou tlie ground that tlie ISfagistrate 
ill this case is doing wliat this (-01114 has 
held that a Magistrate should not do, 
namely, by successive orders under sec. 
144, Cr. P. C., extending the isniod of 
tvv«> mouths which cl. (li) of that section 
j)rescnbes. Tl)at the ^^fagistratc has this 
object ill view is clear from his orders in 
these case.s. In passing the final order 
making the injunction absolute in this 
case on 16th February 1916, he noted 
put up after two months.” It is 
obvious that the Magistrate thought that 
his'order dated from 16th February 1916, 
and that two months thereafter he might 
be in a position to pass a third order 
under this section. This is clearly im- 
proiK*r. We need only refer to the case 
of Satish Vhandra I'aij v. Emperor 
(1). The Magistrate states that lie has 
already commenced proceedings against 
both the parties under sec. 107, Cr. P. C. 
This is obviously the right pruci'duro to 
ado]>t: but we are at a loss (o undei'stand 
why the 3lagi.stratc thinks that proceed¬ 
ings under that section will take such a 
long time before final order can bo i)as.sed. 
M’e sei‘ no roa.-on why those proceedings 
sliouhl not be exiicditod, and orders passed 
immediately, so as to jirevent any further 
difficutics in ,re.spect of these rival fiMs. 
Wo think that the present order now under 
consideration ought not to have been 
jMi.ssed, and we acwrdingly make the Kule 
absolute and set it aside. 

S. C. M. little nmd0 absolute. 

(1) 

‘ '■'V. 
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PATNA HIGH COURT. 

[OITIL APPBLLATB JUBISDIOTION.] 

Appeals from Original Decree 
No. 547 or 1913. 

AND 

^ Order No, 438 of 1913. 

Chapman, J. 

Atkinson, J. Bindeshari Prasad, 

1916, Appcllaut, 

Hoard, 29, 30*& > v. 

31, March. Lekiiraj Sahu and 
Jodginont, ors., Respondents. 

31, March. ^ 

'•Sp€^'/ie Rdief Act (I of tS77), tec. SO-Convey- 
ance executed by aoeuted in contideration of 
complainant w thdraw'ng proteeution for non-com- 
poundable offence—Suit to tet atide such tale deed, 
if liet—Partiet in pnri delicto, if entitled to dec- 
Utratory relief—Courfi diecretion under tee, 89. 

The rule of low in England with regard 
to illegal contracts is that a Court of Law 
will not aid persons in enforcing the per¬ 
formance. of an illegal contract or assist 
them to recover back property which they 
have given away under such ah illegal con¬ 
tract when the persons and parties to the 
contract are themselres pari <k'Ucto in 
procuring this illegality. 

The Courts of equity in England have 
always refused to afford equitable relief in 
enforcing a contract void in law or restor¬ 
ing jyroperty which is based on an illegal 
contract where the illegality is apparent on 
the face of the document itself. 

The principle on which Courts of law 
and equity hacc tefiised to restore property 
given away under an illcgal^grcemcnt, is 
equally applicable when the relief prayed 
for is by way of a dedaration, after the 
party seeking such relief has secured to 
himself the benefit of the agreement. 

Sec. S9 of the Specific Relief Act in 
allowing relief to be granted in a pfoper 
' and fit case, even when a contra<!^"Ottt of 
Which the right Springs is void, leaves it 
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entirely in the discretion of the Court to 
exercise the jurisdiction so conferred upon 
it. 

Where L, B's agent, having purchased 
property, B alleged that it was purchased 
by L as B’s trustee whilst L claimed to 
have jmrehased it in his own right, and 
the dispute culminated in civil actions 
brought by the parties against each other, 
and in B instituting criminal proceedings 
against L under secs. 408, 477 of the 
Indian Penal Code, but at the instance of 
arbitrators appointed by mutual cotisent, 
the disputes were settled and B withdrew 
the criminal and other proceedings against 
L and in consideration thereof L inter alia 
executed a sale-deed of the jyroperty pur¬ 
chased by him: 

Held, in a suit by L to havSthe convey¬ 
ance declared void and the sale set aside 
and cancelled, that the whole of the con¬ 
tract was illegal, as it was not possible io 
sever the legal from, the illf^gal part. 

That there being no evidence that 
there was any undue influence, fraud 
or duress or that the Plaintiff took a more 
innocent part in the illegal compromise 
than the Defendant, the Court would not 
grant relief under sec. 39 of the Specific 
Relief Act. 

These were appeals preferred against (he 
decree and order of llai llakhal Chundor 
Bose Bahad/ur, First Subordinate Judge of 
Oya, dated Ihc 30th July 1913. 

The facts out of which Ap]^al No. 1H7 
arises are that Plaintiff No. 1 is the father 
of Plaintiffs Nos. 2 and 3 and the Plaintiffs 
Nos. 4 and 5 are the minor sons of Plain¬ 
tiff No. 2 and grandsons of Plaintiff No. 1. 
The Defendant Bindeshari Praead had 
two firms of shellac business, one in Cal¬ 
cutta and the other at Baniganj. The 
Plaiijktiff No. 1 was one of the gomastas of 
the Defendant’s firm.at Otidciitta unth May 
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1911 and the Blaintiff No. 2 was one o7 
thei Defendant's gomastas at Baniganj 
to April 1911. , Plaintiff No. 3 is a blind 
boy, son of Plaintiff No. 1 and a member 
of joint Hindu Mitakshara family. The 
three properties scheduled to the plaint 
were claimed as the joint properties of the 
Plaintiffs who constitute a joint Hindu 
family governed by the Mitakshara Law. 
The Defendant had acquired by purchase 
two annas share in Mauzah Tadwan (pro> 
perty No. 1) in the plaint. The Plaintiffs 
had alse acquired by purchase six annas six 
pies proprietary interest and a three annas 
share in ticca right under another co¬ 
sharer. The Defendant alleged that these 
interests were acquired by Plaintiffs benami 
for him. 

The relatic® between the 13efendant and 
the Plaintiffs Nos, 1 and 2 having become 
strained on account of their refusal to part 
with their share in property No. 1 and pro¬ 
perty Nq. 2 (whiqji is a house in Calcutta) 
to the Defendant who alleged that they 
really belonged to him. The Plaintiffs 
served a notice on the Defendant and other 
co-sharers for a partition of their respective 
shares in village Tandwan and subse¬ 
quently brought a suit for partition in the 
Court of the Subordinate Judge at Hazari- 
bagh. 

In consequence of this suit the Defen¬ 
dant, it was alleged, became dispjeased 
with the Haintiffs Nos. 1 and 2 and re¬ 
fused to pay their salaries and the moneys 
deposited in his firms by the Plaintiffs 
Nos. 1 to 3. The Plaintiffs Nos. 1 and 2 
thereupon brought suits for their salaries 
and 4he Plaintiffs Nos. 1 to 3 for the 
money deposited in Defendant’s firms in the 
Subordinate .Judge’s Court at Gya and in 
the Court of the First Muhsif, Gya, which 
was subsequently transferred to the Subor¬ 
dinate Judge’s Comdi. . 

As against the Defendant it wgs furtilier 


Alleged that in order to compel the Plijn- 
tiffs to forego their claims in the ^on^y 
suits and to force them to convey, to'him 
the properties Nos. 1 and 2 without any 
consideration, the Defendant brought two 
false criminal cases under sec. 408 (cri¬ 
minal breach of trust by Defendant) and 
sec. 477 (falsification of accounts), I. P. 
C., against the Plaintiffs Nos. 1 and 2 
in the Court of the Presidency Magistrate, 
Calcutta, and an account suit in the Ori¬ 
ginal Side of the Calcutta High Court, 
claiming one lakh of rupees against De¬ 
fendant No. 1. Subsequently on 18th 
October 1911 through the intervention of 
some mutual friends a chitti was signed 
by the Plaintiff No. 1 laying down certain 
terms of compromise set out in the judg¬ 
ment of Atkinson, J. The Defendant on 
the 26th of October 1911 filed application 
under Or. 22, r.3, C. P. C. in the Plain¬ 
tiff’s money suits pending against him in 
the Subordinate Judge’s Court, Gya, 
alleging that the suit had been compro¬ 
mised but the application was opposed by 
the Plaintiffs Nos. 1 to 3. The money 
suits were dismissed for want of prosecu- 
-tion on 22nd November 1911, and the ap- 
lieation under Or. 22, r. 3, could not be 
disposed of. Then on 7th January 1912, 
it was alleged that while the Plaintiff No. 1 
was in fear and mental distress in coD0iS^ 
quence of criminal cases, the Defendant 
got a kobala or conveyance in respect of 
the three properties in suit executed by the 
Plaintiff No. 1 in his favour in considera¬ 
tion of withdrawing the cri mina l prose¬ 
cution and the account suit. The Defi^v- 
dant then withdrew the criminal cas^ 
not the account suit pending in tile 
Court. The Plaintiffs alleged that timy 
were yet in possession of the i^j^ertieA in 
suit, the kobda not having beira 
to the Defendant. They ocnr^ndiad that tile 
^baia was null 
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against , the Plaintiffs inasmuch as it was 
caused to be executed by undue influence 
and fraud and as its consideration was to 
stifle prosecution for non>compoundablc 
offences. This suit was instituted on 9th 
March 1912. 

lAe defence inter alia was that the pro¬ 
perties included in the kobah really be¬ 
longed to the Defendant and they were 
merely purchased in the benami of the 
Plaintiff. That mutual friends intervened 
when the paities were litigating both in 
the ('iivil and Criminal Courts and in pur¬ 
suance thereof the chitti was signed by th<> 
Defendant who was the kart a of the joint 
Hindu family on 18th October 1911. 
That subsequently when the Plaintiffs re¬ 
fused to carry on the tenns of the chitti, 
there was another submission to arbitra¬ 
tion on 28th December 1911 and the 
arbitrators gave their award on 29th 
December 1911. That in pursuance of 
the said award the Plain! iff 2S'o. 1 execut¬ 
ed the kobala in question on 7th January 
1912 and that it was a perfectly valid 
kobala and for g(x>d and valid considem- 
tion. 

. The facts out of which Appeal No. 488 
arises are that Bindeshari Prasad made 
an application under rr. 2(1 and 21 of the 
Se^nd Schedule of the Civil Procedure 
Anp on 24th April 1912 praying that the 
awftrd given by the arbitrators on 29th 
December 1911 might be filed and that a 
judgment and decree might be passed in 
accordance with the award. Lekhraj Sahu 
and others opposed the application on the 
ground that the award ipas illegal and 
could not be legally enforced and that the 
submission to the arbitration was made 
undCT pressure and undue influence and 
that wey had no independent and free hand 
in the matter. 

The Subordinate Judge before whom 
the two cases came on for l|earing 
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held that the award was illegal and void 
and further held that the consideration for 
the kobala being to stifle non-oompound« 
able criminal cases, was illegal and void 
ab initio. 

Thereupon Bindeshari Prasad preferred 
the above two appeals. 

Mr. Hasson Imam (with Moulvi Mus~ 
tafa Khan) appeared for the Appellant. 
The case of Majibar Rahman v. Mukta- 
shed Hossein (1) is clearly distinguishable 
as the Plaintiff there wanted to enforce a 
mortgage-bond, the consideration ol which 
was to compound a non-compoundable 
offence. Here the offence has already 
been committed, both sides have reaped 
the {profit, so the Plaintiffs are not entitled 
to succeed. Eefers to Ram Sarup v. Bela 
(8). Sec. 25 of the Transfdifc of Property 
Act. Aycrst v. Jenkins (9). Sec. 23, 
Contract Act, illus. (b) is not applicable. 
Refers to sec. 24, Contract Act. Pomeroy 
on Equity (3rd Ed.), ])p.^6f)3, 664 apd 666. 
Brocjin’s Legal Maxims, p. 561. 

[Chapman, J. — Refers to Kearley v. 
Thomson (6)]. 

Dr. Banerjee’s Si)ecific Relief Act, pp. 
586, 587 and 588. Every agreement of 
which object is illegal is void. 

[Atkinson, J. — Herman v. Jeuchner 
( 10 )]. 

Here both agreed to do something which 
is illegal and that has been completed, so 
the Plaintiffs cannot get any relief. Taylor 
V. Ch&iie'f (5) and Ayerst v. Jenkins (9). 
Further here the consideraticm was also 
legal—^reads the kobala. 

Messrs. Kulwant Sakai and Atul Krishna 
Roy for the Respondent.“Beferred to 

(1> I. L. R. to Cal. tl8: • c. IS r. W K. 

864 (I»12t. 

(6) L. H 4 Q. B. 809 
(6 84 Q. a D. 742 (1890 . 

(if)) I L. R 8 AII.iS18r 888. 

(9) L. a 16 Bq. (1878). 

(t0| li, R. 16 Q. a D^.Sei I18M). 

r 'is- . ^ » 
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Broom’s Legal Maxims, p. 564, and Dr. 
Banerjee’s Law of Specific Relief, p. 585, 
and' to the case of Thasi Muthukdnun v. 
Skimmuga Velu PUlai (4) in which Ayerst 
V. Jenkins (9) was distinguished. Sn- 
rangachariar v. Ramasami (2) and Majibar 
Bahaman v. Muktashed (D. Read secs. 
23 and 32, Contract Act and sec. 6, Trans¬ 
fer of Property Act. 

Mr. Imam in reply : referred to sec. 42, 
Specifib Relief Act. Sec. 29 of the Specific 
Relief Act does not apply. Sec. 34 of the 
Transfer of Property Act is applicable. 

The JuDGMJsm’ OF TUE CouBT was as 
follows:— 

AtkinsonT This case has been very 
ably argued on both sides and we have 
made up our minds and arrived at a very 
clear conclusion on the facts and the law. 

The Plaintiff •in this suit is Ijekhraj, 
and he and his two sons are joint I’lain- 
tiff»with him, and Bindeshari Prasad is 
the Defendant in the action No. 547 of 
1913, and this action is brought claiming 
the specific relief that the deed of the 7th 
January 1912 may be cancelled and de- 
clazled null and void. The date of the 
institution of this suit is the 9th March 
1912. I may here incidentally mention 
that after this suit was instituted, 
Bindeshmi Prasad instituted an action 
against Lekhraj entitled No. 438 of 1913 
to have the award of the 29th December 
1911 filed and judgment passed thereon. 
I do not think it is necessary to go into 
the details of the history of the family 
more than to say that Bindeshari Prasad 
and his family had a partition of their 
joint piroperty jr and their joint interest* 
in the fii^e in which they carried on 

, U) •• 0- 

4MIWWJ. ‘ M : «>. 

($> I. L. B. n ii*d. , 

(4lLL.lt. SB Mad. 418 
La fta ii J£a. fiffi CltftL .1 
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business at Calcutta and Ranigunj became 
severed. Prom the year 1901 up to-1906 
when the partition took place, he and his 
father, his uncle and his two cousind 
owned and carried on a joint business at 
Ranigunj and Calcutta. Apart from the 
joint property Bindeshari Prasad also had 
an independent business of his own and 
the way in which he came in contact with 
the Plaintiff Lekhraj and his son Maha- 
bir was that they both entered into the 
employment of the joint firms, in or 
about the year 1901 so far as Lekhraj was 
concerned, and in 1903 so far as Mahabir 
was concerned. Lekhraj was the agent 
and manager of the firm in Calcutta; and 
Mahabir was the agent and manager at 
Ranigunj. Things went on quietly until 
after the ])artition. After the partition 
in 1906 or January 1907, Lekhraj and his 
son remained in the employment of 
Bindeshari Prasad, one acting as foreman 
or manager at Calcutta and the other at 
Ranigunj. Por a few years after 1906 
the Plaintiff and his son seem to have, 
got on amicably with their employer 
Bindeshari Prasad, and it was not until. 


the year 1911 that any . form of dispute, 
80 far as we know, arose between them. 
The cause and origin of the dispute that 
[lid arise and develop in June 1911 
appears to have arisen out of the acquisi- 
lion of UJ annas slian' in ''‘I'jl?,® 
TanJwa. In or about Aovonilwr 190B. 
Bindeshari I’rasail purchased a two 
annas interest in that village and on the 
day Beklmij purehaaed a^thrw 
annas share; and snbsequently m 
Iiry 1910 Lekhraj purchased a further 
share of H annas share or interest and in 
December 1910 another two annas, 
making an entire apqiusititm of interdst. 
tjy Lekhraj in thto* 

which representoA, Jn., eaj^I mcmey.. 
Rs. 12,000 in 




Bikdbshabi Prasad v. Leehraj Sahit. 

emphasis is laid upon this fact, that this 
property purchased by LeUbraj was for 
himself as the true and lawful owner 
thereof; but if he was merely a trustee 
for Cindeshari Prasad why should Binde> 
shari Prasad on the same day have pur¬ 
chased a two annas share and L>ekhraj a 
three annas share. However, after the 
completion of this purchase, culminating 
in December 1910, friction arose, and un¬ 
doubtedly the friction which arose is 
manifest from the Plaintiff’s own plaint 
by reason of the claim which Bideshan 
Prasad was making to tbe 6^ annas in¬ 
terest in this village; and from that dis¬ 
pute has followed this subsequent litiga¬ 
tion. Lekhraj contended that this 6^ 
annas share was his aiid formed part of 
his joint family pro^ierty. Bindeshari 
was equally strenuous in contending that 
Lekhraj was but his agent or trustee. In 
June 1911 we have Lekhraj joining issue 
as to this dispute by serving notice on 
Bindeshari Pra8a<l that he required a 
partition of this village. But whether 
immediately before or immediately after 
the service of that notice the relationship 
of master and servant, existing between 
Bindeshari- and Lekliraj and Mahabir, 
was terminated, whether by dismissal or 
by escape, does not appear clear. Im¬ 
mediately following this rupture between 
the Plaintiff and the Defendant, Lekhraj 
instituted a suit for, the partition of tbip 
village. I may mention that the eon 
Mahabir acquired in the vfllage an in- 
terest under a lease or ttcen some three 
annas share, but this share is in no way 
concerned in the dispute in this case. 
Not content with the partition auit, 
Lekhraj then files or institutes two 
actions against Bindeshari Prasad ^^nity 
1911, one for arrears of salary ai%a4^^o 
be due by Bindeshari Prasad to him i jWd 
aii^lter actio&Y by his son, 'itha 


same relief, Lekhraj’s action came on 
for hearing and was dismissed on the 12th 
September 1911. The fate of Mahabir’s 
action for wages due seems never to have 
been finally determined, and, in the same 
month, July 1911, Lekhraj institutes an 
action jointly with Mahabir and his other 
son (a blind boy who does not appear in 
this case otherwise than as a joint pro- 
])rietor) against Bindeshari Prasad to 
recover money alleged to have bebn de- 
])Osited with him. Bindeshari institutes by 
way of reply to these acts of hostility, and 
I, suppose malice, fooceedings against 
Lekhraj under secs. 408 and 477, Indian 
Penal Code in the month of September 
1911; and about a couple ef ^ys later he 
institutes a further suit in the High Court 
of Calcutta claiming an account on the 
ground that Lekhraj and his son were 
defaulting agents and liable to account. 

This was the condition of things in the 
month of October 1911 and it was qgite 
certain then that there was a vista of 
litigation opening iq) between these per¬ 
sons, Lekhraj and bis sons on the one 
hand, and Bindeshari Prasad on the 
other. The friends of both jmntly met 
and endeavoured to induce the parties 
amicably to come to terms and settle their 
differences. This the Plaintiffs and De¬ 
fendant b> do; and as a result of 

their agrlii^iiAent, a document, agreement 
or ehUU as it is geDerally;^':|iaUed, was 
drawn up bearing the date ISth October 
1911, That document summsu^sed shprt- 
ly, is to this effect. In consideration of 
Bindeshari Prasad withdn^wuig the civil 
action for account in the Itigh donj^ end 
the two criminal charges aghinst I^hi;ej« 
that he, Lekhraj, in roturn, wdu^^g|(f6 np 
his 6| anm» intei^'^ 

Tandwa; ^ would’ 

Bindeshaii',%n orchard 
Hent* and.'li .’hohst,;;ip 
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CAlcutto, and that he would pay in money, 
the sum of Bs. 5,200 and would disconti¬ 
nue all actions and proceedings which he 
had instituted against Bindeshaii. The 
consideration for this agreement is shown 
clearly, and the main consideration, as it 
appears from the . document, was the 
abandonment of the proceedings under 
secs. 406 and 477, Indian Penal Code. 
The offences charged under these sections 
were the falsification of accounts and 
criroinal breach of trust, neither of these 
offences being of a com}^)oundable 
character as defined in the Indian Penal 
Code itself. Lekhraj, so far as I can 
trace from the document, never objected 
to any of tllB provisions contained in the 
agreement of the 18th October 1911. It 
does appear that in one action which he 
brought against Bindeshari, Bindeshari 
on the. 26th October 1911, relying upon 
this agreement or contract, applied to have 
the proceedings against him at the suit 
of Leldiraj stayed on the ground that the 
matter of the dispute between them was 
at an end, and that Lekhraj appeared and 


in being reimbursed in respect of their 
share of any money that had been takeh 
during the joint ownership of the two 
businesses prior to the partition mj hmh 
would cover the period between 1901 and 
1906. That claim had been recognised 
and it was in order to provide a remedy for 
Lekhraj that the matter was referred to 
arbitration. Plach party selected his 
arbitrators, it was clear as to what they 
were to do and the award was clear as to 
what they did. They were asked to do 
no more than to ascertain what would be 
a fair share or proportion of the money 
paid to Bindeshari by Lekhraj under tHe 
agreement of the 18th October 1911, that 
he should pay to his cousins as represent¬ 
ing the loss which ho had sustained, while 
the joint business W’as. being carried on. 
The arbitrators found that that sum ought 
to be pleasured at Bs, 2,000, and they 
accordingly so awarded; and in the award 
of the 29th December 1911 they incor¬ 
porated the antecedent agreement of the 
18th October 1911 and they varied none 
of its terms otherwise than I have stated. 


applied upder r. 3, Or. XXIII to resist Then in considering the award which was 
this application fof the determination of made between the parties one has to read 
that suit. This is the only act that has the three documents together, viz., the 
been suggested as a repudiation of the document dated the 18tli October 1911, 


terms of tlie agreement of the 18tb 
October 1911, by Lekhraj, and in my 
opmoa 130. such act in itself involved any 
repudiati^ I!^0ba4i agreement. Matters 
remainOd rest, J;he parties were at 
peace/ ;^raotipally no step was taken, no¬ 
thing aotivel^ wm done between the 16th 
0(^ber 19^1^-DeeembOT 1911, but 
; period of time 
thbn9. :.n ip^tneion going . on as 

paid'the money 
pay to Bin^ 
elongate biin 


the reference dated the 28th December 
1911, and the final award of the 29^ 
December 1911. Lekhraj acquiesced tn 
that submission and award, he apparmiily- 
having been advised throughout 
negotiations leading thereto by h^ so)^^;, 
tors and by a pleader. 
every benefit that was confean^. 
by the award. I 
throughout the case 


or indirectly sugge^ , 
' to enter into tbaf.^ 
nndue influenoa^^ 


January, 
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to Bindeshari Prasad assigiung to him 
eo-nominee three denominations of laud 
which I have already mentioned, but the 
impgrtani one being the 6^ annas interest 
in the village of Taudwa. That document 
is a very full and elaborate one. It was 
drawn up by a pleader at the express in¬ 
vitation, as 1 gather, of Lekhraj himself, 
and it contains step by step each incident 
of the litigation culminating in the arbi- 
titition and the award of the 29th Decem¬ 
ber 1911 and negatives by its terms the 
suggestion of undue influence or duress. 
By this conveyance of the 7th January 
1912 Lekhraj fully and freely assigns 
possession of this property to Bindeshari 
and towards the end of the document a 
condition is inserted in the deed that the 
deed is not to come into force until all the 
proceedings have been withdrawn and that 
if the proceedings were not withdrawn 
the projierty ivas then to i^jvert to him, 
1 j pkhr aj , in as full a manner as he hud prior 
enjoyment thereof; and that pending the 
withdrawal of all proceedings, civil and 
criminal, he was to retain possession of 
the title deeds, and he deposits the receipt 
of *hiH indenture which was duly regis¬ 
tered with his arbitrator iKokil and re¬ 
quests him not to deliver it to Bindeshari 
until all the conditions provided by the 
agreement had been satisfied. Kokil, to 
whom the deed of conveyance was given 
to be handed over to Bindeshari Prasad on 
the fulfilment of the two conditions neces¬ 
sary to be performed by him* is since dead, 
but he told the witness Lalji Bam that be 
had heard from Lekhraj that the High 
Gouit suit had been withdrawn and that 
the deed might therefore be handed over 
to Bindeshari Prasad. This was probably 
early in February. This evidence is not 
contradicted and thus it appears that 
Eokil, Jjekhraj’s arbitrator»handednvar the 
d§s^ ul conveyance of thjs 7th Jaopary 


1912 to Bindeshari Prasad at the request 
of Lekhraj and this is how the deed comes 
now to be in the possession of the De¬ 
fendant. 

Now' thiti action seeks lo have that deed 
set aside and asks us, in the exercise of 
our equitable jurisdiction, to cancel it. 
The grounds put forward for asking us to 
exeixjise our jurisdiction are— 

(1) that Lekhraj was induced by facts 
amounting to fraud, undue influence and 
durei^s, ))raotised and exercised upon him 
by Bindeshari, to execute that oouvey- 
uuce; 

(2) furthor inasmuch as the contract 

between the parties was f^ an illegal 
cousideratiou it was not binmng on him 
and that therefore to avoid any doubt being 
cast uiH>u his title the deed of the 7th 
January 1912 should be cancelled and 
declared a nullity. • 

Oil the <10th January 1912, criminal 
proceedings were entirely discontinued 
(the record speaks for itself) and shows 
that the cases against Lekhraj were with¬ 
drawn and ho was acquitted of the charge, 
and the order made by the Magistrate 
was made with the consent of the parties 
themselves who apparently were present. 
Steps were also taken to withdraw the 
High Court action foi’ an account, the 
only remai^g thing which Bindeshari 
had to do.' Correspondence was entered 
into between the solicitors of both parties, 
four or five letters were written. On the 
30th January 1912 and 2nd February 1912 
the draft form of petition for withdrawal 
of the High Court proceedings were 
approved of by the solicitors on behalf of 
Lekhraj and Bindeshari and^ t^re was no 
earthly reason why that should 

not have been filed and the proceedings 
dismissed and that litigation terminated. 
But apparently nothing wae done and 
suddenly the parties into their head 



767 


Yob. XKvl: fHB CiLCUTTA WEEKLY NOTES. 


Bindeshabi Prabad V . Lekhraj Sahu. 

in the month of May to revive the question 
of this petition and then Lekhraj ecting 
through his solicitors, writes on the 20th 
June 1912 that, having regard to the events 
that happened, he declined to give his 
consent to the withdrawal of the High 
Court action, the withdrawal of that 
action having been a condition named by 
him for the delivery of the deed and it 
being an essential term of the oom]>romise 
arrived at between the parties. What 
happened in the meantimes: On the 9th 
March 1912, Lekhraj emharljs upon this 
action with his sons apd I have, indicated 
the relief he seeks. Bindeshari starts the 
alternative action for the enforcement of 
the award; but as Mr. Hassaii Imam 
fairly admitted there was very little sub¬ 
stance in tVt claim. The main issue in 
this case lies in the action instituted by 
lickhraj against Bindeshari in Appeal 
No. 047 of 1913. Thr<>e issues appear to 
us to arise, for determination. 

(1) Was the purchase of this (U annas 
interest in this village by Jiekhrjij made 
by him as a hanamidar of Bindeshari? 

(2) Who provided the ])nrcha8e money 
for the payment of Rs. 12000 as the pur¬ 
chase price of this interest, and 

(3) The most important of all, aro 
Lekhraj and his co-Plaintitf.s now entitled 
to have this deed delivered u]) and \inder 
our order cancelled. In other words has 
hfi come into Court and shown us clearly 
that having secured the benefit provided 
for him under the illegal contract we ought 
to cancel this deed in his favour. We have 
considered very carefully the first two 
issues which arise for consideration, name¬ 
ly, as to who is the owner and purchaser of 
the fiJr annas interest and whose money 
paid for,it? The facts as regards both 
the8fr^3'^linp8,.are vex^ conflicting and give 
ns muidli^caliBe for hesitation and doubt; 
hnt acting on tha we^-recogitised prinoiide 


that Judges on appeal, even though they 
may have control on questions of fact, 
should be slow to reverse the finding of 
a Judge of first instance who has seen and 
heard the witnesses examined before bim 
and who, by reason of this fact, is probably 
better able to come to a right concliftion, 
therefore though wo ourselves, had we 
been judges in the first insta-nce as to the 
facts, might have come to n different 
conclusion, we do not feel justified in dis¬ 
turbing the finding of the learned Subordi¬ 
nate .ludge on the first two issues I have 
mentioned. 

Now as to the third issue in this case, 
we have no doubt what our decision should 
be. The three documents comprising the 
award in this case clearly show that the 
consideration on which the agreement 
was based was illegal, inasmuch as the 
consideration was that criminal offences, 
being of a non-compoundable character, 
should be comj)ouuded. The c^ise of 
Mojibar Jlahamoii v. MuktO'Shad llmsein 
(1), ^^ith which we entirely concur, estab¬ 
lishes that any contract founded on such 
illegal consideration is wholly void. If 
any part of the consideration supporting 
a contract is void, it taints the whole con¬ 
tract with illegality; and ev(*n though a 
part of the consideration may be legal 
yet you cannot .sever the legal from the 
illegal; the taint of illegality vitiates the 
entire contract. In our opinion the con¬ 
tract in this case Avas founded upon an 
illegal consideration being the withdrawal 
of criminal charges which could not be 
compoundeil and wc reject as untenable 
the argument of Mr. Hassan Imam found¬ 
ed on sec. 70 of the Code of Criminal 
Procedure for the purpose ol showing that 
the consideration supporting thU contract 
was legal and not illegal. We have been 

(I) I. L. B. 40 0 h nst a a 16 C. w. n. 

864(1019). 
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refeffed by Mr. Sahai to Shriranga- 
chariar v. Jtamasamidyyangar (2), re¬ 
sembling in many respects the facts of 
this case, but we do not think the prin¬ 
ciple, enunciated in that case, is sound, or 
that it should be followed. The rule of 
law %ith regard to illegal contracts is that 
a Court of law will not aid persons in en¬ 
forcing the performance of an illegal con¬ 
tract or assist them to recover back pro¬ 
perty which they have given away under 
such an illegal contract, when the per.son.s 
and parties to the contract are them¬ 
selves pari delicto in procuring this 
illegality. The Courts of Equity in Eng¬ 
land have always refused to afford equit¬ 
able relief in enforcing a contract void in 
law or restoring property which is based 
on an illegal contract where the illegality 
is apparent on the face of the document 
itself. Simpeon v. Lord Howden (3), 
illustrates this principle. Mr. Sahai con¬ 
tends, however, that Lckhraj is really not 
in pari delicto with Bindeshari Prasad 
in procuring the contract in this case, 
because he says that Lekhi'aj was induced 
to enter into the contract with Bindeshari 
Praaad through duress and undue 
influence and fear. In answer to that 
argument we can only say that we cannot 
find a trace nor a scintilla of evidence to 
justify the assertion that, in doing w'hat 
Lekbraj did, he acted under any undue 
influence, compulsion, duress or fear 
alleged to have been practised upon him 
by Bindeshari Prasad. To our mind 
undue influence is conspicuous by its 
absence. The onus is upon Lekhraj to 
establish undue influence as a fact and this 
he has not done. Therefore Lekhraj in 
our opinion was in pari delicto with 
Bindeshari Prasad in {procuring the ille¬ 
gal contract in this case. Mr. Sahai’s 

(2) I. L. R. 18 M«4,189 (1894), 

18 ) 9 Myl. * Ct. 97 (1807;. 


second argument is, that if the contract 
out of which this deed springs be void, 
the deed itself is void, and therefore He 
invokes our aid to have it cancelled. We 
think that there can be no distinction in 
principle between granting relief by way 
of a declaration and that by which Courts 
of law and equity have refused to. restore 
proiTcrty given away under an illegal con¬ 
tract or to enforce the obligations created 
under an illegal agreement. Therefore 
if there were nothing further in the case 
we think that according to the principles 
of English equity tha Court should refuse 
to grant the relief by way of declaration 
.sought in this case;-leaving it to both 
parties to suffer the outcome of their joint 
wrong, and that neither ought to be 
assisted against the other undilf the equit¬ 
able jurisdiction of this Court. However 
it has been ]X)inted out to us that under 
sec. 39 of the Specific Relief Act, accord¬ 
ing lo Indian Tjaw, relief can in a proper 
and fit case, be given effect to, even when 
a contract out of which the right spring^*" 
is void. But that section leaves it entirely 
to the discretion of the Court to exercise 
the jurisdiction so conferred upon it. 
^^'e see nothing in this case which should 
or ought to induce us to grant the relief 
claimed in this action under sec. 39. The 
case of Thasi Muthu Kannu v. Shum- 
mugavalu (4), has no application to the 
present case before us inasmuch as tlja 
basis of the de^^ision in that case was the 
fact that undue influence had been prac¬ 
tised upon the donor of the ^t in that 
case, and that consequently he was not a 
free agent or in pari de^to with the other 
party to the gift. For these reasons we 
think that the judgment of the learned 
Subordinate Judge in this case ^ust be 
reversed and that the decree in |)w^|^ion 
No. 437 of 1913 should be dismU With 

• " . :■ V-'d 

(4) L Ih B. 28 Xkd. 418 (18081. 
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Proposed Amen^ent of the Government ot 
India (Consolidation) Act. 

The ioUouing iinuouncement, dated tlie 8tli 
May, has recently apjK'aied in llie papcis — 
The House of'Lottls to-day passed the first 
leading of the Bill bupplenuntiug the India C'on- 
holidation Act of 1915* The most inipoitaiit pro¬ 
vision-> are the following Cl 2 provides fur 
insertion in sec 84 of last jem’s Act, after 
tlie words “ (Jovernor-Ueiieral in Legislative 
(’ouncil ” the words '* or a local legislature ’ and 
at the end of the seetion the words “ Oi (d) in 
ease of any law, heeause it hais the right to sue 
the Secretary of State m Council in particular 
eases oi claBses of eases ” CJ 3 pi ovule, that the 
Viceroy with the approval ot the Heeietary of 
State may declare eligible for appointment to 
any civil or niiUtaiy office to which a native of 
British India may be appointed the luler or sub- 
jeelB of any State m India, the subjects of any 
State in territory adjacent to India or members 
of any independent race or tribe in tcrnlory ad¬ 
jacent to India 01. 4 provide i that the adnns- 
sioa to the Indian Civil Service of British subjects 
who or whose parents were not born m His 
Majesty’s Domimous shall be subject to such 
restnetiotiB as the Secretary of State with the 
ndvies of the Civil Service OoniniissionerB may 
prescribe—*' Heat#." 


Sec. 84 of the Act, which i« sought to be 
amoa^ed, appears under the heading ‘‘ Validity 
of Indian %W«rs ” and w in the following 
terma i*** * ' 

" A law made by any authority in British India 
shall not be deemed wyslid solely on account of 
any one or mere pf Hie following reasons:— 

(a) In Hie episc^ of a law made by the Govemor- 


Gem>ral m Legislative Council, because it affects 
the jircrogative ot the Ciown, 

(t) in the ease ot any law, because the requisite 
propoition ot memhein not holding office under 
the ( lown in India was not complete at 
the dal oi its inlrodiuium into the Council or its 
enditment, or 

(0 ill th>. ease of a law made by a local hgisla- 
tiiri, because it confeis oj MagidiatCh,^ being 
Justices of the I’eace, the same lunsdiction over 
European British subjects as that Legislature by 
Acts duly made, eoiilcl lawfully eoiitei on Magis¬ 
trate s 11 the txc'iciBc ot authoiity over other 
British subjects in the like casea 


The effect ed the aniendiueiit inti r aha will 
be to aiithoiisc' the Indian I jogislatiircb to take 
away Iroin piivate iieison-. the light to biie the 
(iove'iniiienl ol India in k'sjk'cI ol any inaltc'r 
conc'crning which a suit <on1d have bet'n insti¬ 
tuted against tJie East India Company, a light 
which was secined to them b\ sec. (55 ol tTie 
Gov(‘rnmc'nt of India Act ol IB-W and wliicll, 
it was jiiovided liN see* 22 ol tlie India ( emncil 
Act of lbf)l, could not be' taken away by any 
legislation by the (lOveiuoi-Geiieial in Council 
or b\ any of the siiboidinate local legislatures. 
In 71ir Scrrrlan/ of Stale for huhi in Count d 
V. J. Moment, 17 C \V N ICI (1‘>I2). the 
ixiwer of the Indian Ij('gi-,latui('s to take* i"«»y 
this light to sue Seerefatv of Si dc was dis¬ 
cussed before the .ludicial ( omiuitfte of the 
Privv Council in eoniictfioM uilli a juovision tn 
sec. 41, cl. (h), Ihiiiiii IBslb’, which 

provided that “ No ( ivil Coint hIiiiII have juris¬ 
diction fo dete'nnine arn tliini to any right over 
land as against the (iov 'rnnieiit and tnair 
Lonlships upon an e'xJi mstive OKumination of 
the liw came to the conclusion that the provi¬ 
sion in question was ultra vires of the Legis¬ 
lature 


When the above decision of the I'pdicial Cora- 
miftoc was announced, | great M 
about the embarrs#»nmM^ whid^ Qovwttment 
in this country wae pHt striTU^t limita¬ 
tion on its power of mi of fbe ex> 
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treme necessity in the interest of administrative 
efficiency of arming the Indian Legislatures 
with power, whenever it might deem expedient, 
of ])uttiiig the Government of India outside tlie 
jurisdiction of (.’ourts of Ijaw. But although 
more than three years have elapsed since the 
announcement of tlu; decision, ami although the 
liabil.ty of tlie Govei'ivinent of India to be sued 
has exist*! ever since tJie Government of this 
country passed into tlie hands of the East India. 
Comjxmy, we are not aware of any occasion c\- 
oef)t the otu‘ relerreil to wJiere the <juestion of 
the necessity of modifying tlie liability was ever 
raised or found necessary to be raised even us an 
abstract question. As regards this particular 
instance, also, it is to lie observed, that con¬ 
sidering the wide terms in which the ])rovision 
of the Burma Act was couched, it would, even 
if found valid, have, been regarded as a con- 
tiscatorv measure for tlie repeal of wliich by a 
pronouncement of the dudieial Committee, no 
reasonable jiersoii even amongst of’liciah.. nci'd 
have felt at all sorry. 


We cannot help remarking, therefore, iu»t 
only that the amendment is unnecessary, but 
that it is also retrograde. It is hardly to he 
ex|K*cted, liowever, that anybody in Parliament 
will, in these timo'S, do anything to s-eeure its 
rejection. Nor is it more likely that any one 
will ptV)|K>.s<,* ativ modification of the amendment 
w^hich would nlace this |iow(*r under reasonab'c, 
restriction.^ and siifegnard th;> lights of 
private individuals. Tn the event of the amend¬ 
ment passing into law, it will be for lire 
members of Legislative (’oimcils here to kec]) 
u careful watch iqion all legislation having any 
tendency to restrict the suhjeel’s right of action 
against the Rtate—a most valuable, constitu¬ 
tional privilege*. We would draw ]>artieular 
attention, of those interested in tlie matter, to 
the recent Privy Couneil judgment in The 
Bn.sfern Trn/tl v, McKriijlc Mann Co., 

L(l., L>0 C. W. N. ' 457 , Which shows that 
whilst in England and the Colonies, peo}>le. arc 
striving to oldain a right of aeti/^n against the 
Crown in derogation of the Crowm’s ancient 
prerogative not to be made a party defendant in 
its owm C'onrts, this valuable right already secur¬ 
ed to India by ParlianientaTV Statute is about 
to be taken away without a-hearing- 

The Hindu Law op Adoption fTagore Law 
Lectures for 1888). By Cohp Chandra Sarkar 


!instri, M.A., B.L. I'JUiU'd by liishendra Nath 
Sarkar, M.A., B.L., Vakil, High Court, Cal¬ 
cutta. Second Edition, Calcutta. Published 
by ]{. Cambray d Co. 9, Hastings Street, 
1910. 

Bedsides .supidying the profession Avith a new 
('dition of a valuable text-book on an important 
l)?"mch of Hindu Law, the e<litor has jxjrfomi- 
cd a filial duty in giving the final touches to and 
si'i'iug through the pres,s the nia.b'rials for the 
li/e.senl edition, which tho autJior himself had 
got ready for jmhlieation before his death and 
had indeeil sent to the press as early as 1909. 
'1 he body ol the leotiires as originally delivered 
has not been interfered with, but referenco.-i to 
(Mses since decided addcvl in tho ‘notes, and 
lr(‘sh ili.seussions necessitated by such de<‘i.sions 
or discovery of fresh materials from te.xt-b(.K)ks 
cml)()di('d in arddenda appended at the end of 
th(‘ lectures. The auhlenda lyring out a trait of 
(he late author’s churaeter which all who knew' 
him, will appreciate, viz., that strongly as ho 
held to o])inionH advcnaited iJt him on cont.ro- 
Aersial topics, no one was more ready to ae- 
kimvvledgt' j)iove<l errors. In the addenda t(,) 
Ijcetiire X for instance (Effect of adoption 
o!i the status and inheritance of the adoptee) 
the author wrile.s “ Tho view expre.ssed in 
the-e leetuH's tliat there is no authoritv for 
maintaining adoption to lx* tantamount to civil 
ileath is erroneous (Manii (’bap. TX, Slofei 
I I'ii. The mistake crept in because the. 

last four lectures wen* prejau'ed in liastc in 
fU'der to conform to the directions of thejounder* 
of th-e Tiigore Taiw I’rtdessorshin to publish 
(Ik* lectures within six months of the delivery 
!>f the leetures. The oversight and error were 
liroiiglit to my notice . . . bv a junior 

vakil of the Calciitlii High Court who w'iis re- 
oiiosted l>y a lumdit to draw my attention to 
the texts of rTa-nu.” 

This jAostliumous edition of tlie work very 
itppropriafely bears a ixudrait of the late author, 
who, it appears from tho dates noted there, 
had just completed a month over 69 years when 
he pas.se(l away. 


MoUb of (ITitoeo. 

ENGLISH LAW OOUETS. 

COURT OF APPEAL.—Before Lords 
T trsTicRs SwiNFEN Eady, Pickpord and 
B.4NKB8. Cox V. CouUon. 31st March 3916. 

A theatre-goer injured by an actor durfhg the 

138 
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■performance—Principles governing the liabi¬ 
lity of the manager of the iheatre discussed. 

The i’laintill look a seat in a theatre. 
Luring the iwrtonnaiu-e an actor discharged a 
pistol which by some luiexplained accident 
containwl a cartridge, and the result was.that 
tliu J’laintifl’ was injured in the wrist. The 
Plaintiff sued tJie i)('l'endant, wlio was Die 
lessee and manager ol‘ the thealre. 

The actors, howevei-, were not the sc'rvants 
of tlie Defendant, and the (piestion raisetl was 
whether the Defendant was liable fur the ac¬ 
cident, and if so, up<»n what ground. The 
County Court held that the Defendant was 
liable. On appeal i\Ir. .Iiistice Jkiilhiiche wae 
of opinion^fhat the County Court .Judge was 
right, but Mr. Justice Shearman took the 
contrary view. The (\)mt ordered a new trial. 
In the course of his Judgment Jjord Justice 
Swinfen Kaxly said ;— 

The sole (piestion is whether the Di'fendant 
is legally liable for the accident, and, if st>, 
upon what grou^l. The actor who dischargexl 
the'pistol wa« not a servant or employee of the 
Defendant, so the latter cannot be liable msm 
that ground. Nor can tin* Defendant be lixed 
with liability on the ground of being a. joint 
adventurer with Mill. Although the gross 
takings were divided5»et\\een them, there was 
not any partnership; each haxi to discharg(‘ his 
own separate liabilities in n'spect of the ventur.'. 
One of them might have made a profit out of 
the venture, and the other might have made a 
loss. N'eitlier had aiithoritv to bind the other 
in any way ; there was no agency between them. 
M’ho sharing of gross returns does not of itself 
create' a partnership. (See the Partnersliip 
Act, 1890, sec. 2, .siib-sc'c. 2.) 

If the Defendant is under anv liability it 
must arise out of the cojitract wliich was made 
when, having held out by means of the iday- 
bill an invitation to his theatre, ho issued a 
ticket to the Plaintiff and I’eccived her 9d. 
The contract, whatever its implied terms may 
he, was made between the Defendant and the 
Plaintiff, as the Defendant received tTTe 
takings from the persons paying and issued 
the tickets to them. The Defendant must be 
taken to have agreed that the play described 
in the playbill wouldi be |7roduced, and that a 
person paying for a ticket would be permitted 
to enter the theatre and witness the perfor¬ 
mance, (ind remain thc/re until the performance 
concluded, behaving properly and complving 
with the rules of the management— Hurst v. 


Picture Theatres [Limited) \ (1;)15) 1 K. D., p. 
J]. The Defendant mu.sl also be taken to 
have contracted to take due care that the (uo- 
mises should be reasonably sale for persons 
using them iii the customary manner and with 
reasonable care— Francis v. Cockrell (D. R., 5 
Q. B.. l8o) and \onnan\. (Ireal II estern Hail- 
wiij [(191.-)), I K. B., .5811. 

The Defendant do(>s not ab-olutc'^’ warrant 
Ihe security of his premises— liedhead v. Mid¬ 
land Uailu'iig (L. B., .5 {,). B., iJ8.5). He docs, 
however, wan aid, not only that there sliall he. 
duo care on the part of himself and his servants, 
but also that there shall be due eare on the part 
of any indepeudent contractor who may have 
been employ ed by him in thi‘ constriicliori or 
repair of the piemises. The ]>rineiplc is that 
where a legal iliity is iiieumbeut on a. ]K‘rson, 
that duty is not discharged by eiujiloying a con¬ 
tractor who im|Hufeclly performs it. This, 
however, only deals with the premises, and the 
accident did not hapiam through any defect in 
the pri'iiiises. 

Is tlu'ie, then, to he implied, in the contract 
between tin* Plaintiff and the Defendant, any 
term w'ith regard to the play, apart from the 
premises in which the play is to he {R'rformed? 
The ])lay involveid the use of firearms, and ac¬ 
cording to the evidence included a scene in 
which a wii'cless station was defended against 
an enemy; the j'orformem were dressed as 
soldier-i, and were shooting with revolvers. 
Such a scene properly perfornuv,!, and williout 
negligence, would be free from danger, but in¬ 
jury would be likelv to result from it unVss eare 
was tab'll in loading and using tlie firearms. 

7'b(' County Court .Tndgc' held that it was .an 
implied term of the contract liotwa'cn the De¬ 
fendant and the playgoer that all jiersons cou- 
noctexl with the performance of the jilay should 
exercise reasonable eare, ><0 that the memlierfi 
of the andi'enee should not he ('Xposed to any 
danger wliich could he .avoided hy the exercise 
of sneh reasonahle care. Tn m^ opinion this 
is too wide, and there is no authority, and no 
prineiple npoiT which .so ('xtended a liability can 
be said to rest upon a penson who, for reward, 
affrei's that others shall enter his premises and 
wdtni'ss the jit'rformanoe of a play there. Upon 
this fooling the Defendant would be liable for 
anv negligence of the performers, as it they 
were his servants. Tt was, however, upon this 
view' of the law that the judgment of the 
Coinitv Court Judge proceeded. ... 

If there are incidents in a play which are 

'U9 
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iatiiiisicttlly tlMgerous, unless carefully perfonii- 
ed, especially il they involve the use of nrearms, 
and which the inunager knew or ought to have 
known of, then, hi my opinion, it is an implied 
teiin of the contract between the playgoer and 
the other conti-acting pirnty that such contract¬ 
ing party will use reasonalde care anti diligence 
to see that such incidents are performed without 
risk to the playgoer, lie is not, however, 
under liability for any accident which he could 
not have prevented by the e.vcrcise of reason¬ 
able care or supervision, but which happens 
thixiugh some carelessness or want of skill on 
the jiart of a member of the company. He 
does not warrant that there shall be iio such 
negligence or want of skill. His liability is that 
of an invitor tow arils an invitee as ex|>ressed in 
Jndcrrnaur v. Diinicn (H. K. 1, (1. I’., 274, at 
page 288) and in Nonnaii v. The Great Western 
Uailwaij {sui>.). 

" The duty of the invitor towards the invitee 
is to use reasonable care to prevent damage fioin 
unusual danger, which he knows or ought to 
know. If the danger is not .such that he ought 
to know of it, his liability does not extenil to 
it,” per Loud Justice Buckley, p. 5:)2. 

If there is this implied term of the eontract 
w'ith file ])laygoer it is no answer to an action 
by him when injured to say that the le.s^e of 
the theatre who owes the duty agreed with an 
independent contractor to present the play and 
discharge the duty; and it was owing to the 
want of care and su|)ervisioii of this contractor 
that the. accident hap|K‘ncd. ” A |)erson caus¬ 
ing something to be done, the. doing of which 
casts on him a duty, cannot escape from the 
resixmsibility attaelnng on him ol swing that 
duty ]K!rforjnttl by dclegaling it to a con¬ 
tractor.” 

Per Lord Blackburn in Gallon v. Arifius (0 
App. Cas., at p. 829); Piehard v. Smith (10 V>. 
B., N. S., 470); Tarry v. Ashton (1 Q. B. I)., 
314); Bower v. Peate (1 Q. B. D.. 321); and 
Huyhes v. Percival (8 App. Cas., 4-13). 

The attention of the learned County Court 
Judge has not been directed to the case from 
this point of view. No evidence was given as 
to what supervision was exercised over the fire- 
arnis, (►r the. ammunition for them, or the load¬ 
ing of the pistols, nor does he find in what 
any iiegUgcnee of the Defendant consisteil; 
what the Befendant could and ehould have 
done, but failed to do. lie does find that there 
was negligence of somehodv, as there was an 
unexploded cartridge loose in the barrel of the 
pistol fired. , It is true that it was not necesflary 


for the County Court Judge to determine tins, 
if the Defendant ivas under the wider liability 
which the Judge considered he was under. 
Mr. Lowenthal for the Appellant. 

Mr. Simey for the Kespondent. 

B. D. 


JviNC’S BENCH DIVISION.—Before Me. 
Ji STICK SniUKMAN. Shurman v. Merritt and 
Hatcher Lt. 8th March 1916. 

Plea of privileye in a libel action againM news' 
papers — The dejcnCyC must shew that it was 
a fair comment of a public matter and for public 
benefit. 

The J’laintiff sued to recover damages for 
alleged libel. The defence wat.*. privilege 
under see. 4 of the Law of Libel Amendraent 
Act, 1888. The Court held that the defence 
was made out and dismissed the action. Mr. 

.1 irstiee Shearman in the coui se of his JiKlgincut 

said:— ‘ 

It was not disputed that what the Delen- 
(lants hail priiiled was a fair ;’ymmary of whsit 
was contained in the document, and in his 
Opinion it would be Irittering away the privi¬ 
lege of newspapers if he were to liold thflt 
this was anything else than a fair and accurate 
rejK)i-t of what took ])laee at tho meeting. 

That, however, was nol enough to establish 
the /aivilege because of the proviso to the 
statute. He had no doubt that a matter 
relating to the manager of a |)ublic cemetery 
was a matter of public e(>iR*eni,but the quration 
of the meaning of publication for the public 
benefit had given him some difficulty. The 
only case that he could find which threw any 
light on the matter was Panlhurst v. Sowler 
(3 T. li. B. 193), which laid down that the 
question w'betlier a jiarticular statement wa.8 
for the public lamefit was for the jury. Sitting 
as a jury, he came to the conclusion that in tho 
present caflo the publication was for the public 
benefit. It seemed to him that the statute 
was intended to protect newspapers which 
honestly and without malice reported what 
happened at a public meeting. 

If he were to hold that such a publication as 
tho present was not for the public benefit, it 
seemed' to liim that it W’ould be placing an 
intolerable burden ujion reporters at public 
meetings and would be laying pitfalls for them, 
and would help, to fritter away the privilege 
which he was sure the statute intended to give. 

Mr. W. A. Metcalfe for the Plaintiff. 

Mr. MacgiUivray for the Defendants. 

B. D.. 
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costs in all Courts. And for like reasons 
vve think Unit the claim made in the suit 
ICo. 438 of 1913 should likewise be dis¬ 
missed vi'ith costs. 

Chapman, J,—I agree that the suits 
should both be dismissed with costs. 
Where the illegal portion of an agreement 
has been carried into elTect, the whole 
matter is outlawed and the C'ourt will not 
aid cither party to retrieve his position if he 
is not a))le to show that he lias been les.s 
to blame,th^u the other. “ The Couris 
nil! not assist an illegal trans-aetiou ” 
[Taylor v. ('hosier (5t]. It is a scandal 
to assist a, Plaintitf to reeewer upon the 
ground that he has joined in breaking the 
law, but this will not prevent the Court 
from intervenjj^g to frustrate tlie illegal 
j)vn‘j)ose before it has been elfecled, or, in 
any event, from giving relief to the 
innocent. In particular, the Court will 
not in any case allow a Defendant 
to retain ihe pitK;eeils of fraud or 
oppression : and the Court will not refu.se 
protection to those classes of jicrsons whom 
the law .seeks to protect. But in a case 
in which no such considerations arise, if 
the illegal purpose has already been exe¬ 
cuted in whole or in material part, the 
law leaves both parties to tludr fate 
[Krarlcy v. Thomson (6)]. 

In the present case the illegal portion 
of the agreement was the undertaking to 
withdraw from the prosecution of certain 
charges vhich the law says “ shall not 
be compemnded.” This illegal promise 
had been carried into effect beyond 
possibility of recall. One side now seeks 
relief from the act done in conskh'ration 
for the illegal promise. All that they can 
say in o/ccuse of their breach of the law 
is that they were persons ajeewsed in those 

(6) L P. 4 Q. B 809 (18«9).* 

(6) 84 Q.S, P.743 (1890.. 


criminal cases. But cxcoutio juris non 
liobot injiirioin and in the absence of any 
evidence to suggest that the criminal pro¬ 
ceedings were impro])er it cannot be held 
that there was any fraud or opja’cssion or 
that the accused took a more innocent 
part in the illegal compromise (ban the. 
complainant. The aidliorilic.s make it 
clear, that a suit lor the recovery of pro¬ 
perty tiansferred in consideration for such 
an illcgiil promise would not have lain. 
There is no direct authority that the jirin- 
ciiffc would also dtd'eat a suit which is not 
for the rc'covcry of property, but merely 
for a declaration that a sale deed executed 
in con.sidcration for the illcg.al promise is 
void, and in America it has apparently 
been held (hat a declaratory suit would not 
ho defeated (Keener on (,lu(isi Contiswts 
p. 411). But if it is the scandal involvid 
that defeats suits of this clarss, then Bie 
principle is clearly .ajiplicahlo to a suit for 
a declaratory decree. For so far as the 
scandal is concerned there is no difference 
between a suit for the recovery of pro¬ 
perly and a suit for a declaration. 

It is contended that the refusal of a de¬ 
claration that the <locd was void will 
operate as a direct encouragement to the 
improper comiiouuding of offence inas¬ 
much as the com])lainant Defend.aut will 
be permitted to retain the prcsieeds of the 
illegal compromise. Some aiitlioritv for 
the general application of this coirsidora- 
tion can he found in the jii.Igment of 
DeCrey, C. J. in j/ofucs v. Goliyhlhj 
(7), a case of tlie iStii Cent my. But ever 
since then the counter consideration has 
jirevailed except in certain classes of cases 
w Inch 1 have endeavoured above to define. 

^ Suits dismissed. 

(7) 2 W. til IDS • 
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PBIVT OOUNOIL. 

[Appeal from the Judicial Com¬ 
missioner OF OUDII.] 

Raja Debi 

Lord Suaw. Bakush Sjngu, 

Sir John Edge. Appellant:, 

Skr Lawrence Jenkins. ' v. 

1910, Shadi Lal and 

14, March, others, Respon- 

, dents. 

J)i$qitali/ied proprietory contract by—Decree made 
on <kcA anitract if m">y be executed aga net, property 
after refeaee from euperintendenee by the Court of 
Wardi—Oudh Land Revenue Act {XVII of 1876), 
eeoe. 173, 17^—North-Weetorn Provincee Land 
Revenue Act {XIX of 1878), eee. SOS (P). 

Under see. 174 of the Oudh Land 
Revenue Act, a decree tnade in respecl of 
a contract entered into by a disqtialificd 
proprietor during the time his property 
mas under the superintendence of the. 
Court of It'ords cannot be put in cxccniion 
against such property, even, after the pro¬ 
perty has been released from superinten¬ 
dence. 

The dictum to the contrary in RAMiisH.Mi 
Bakiikh Singh v. 1)iiani>al Das is un¬ 
sound in lam. 

Raja Alunoslnvor Bakhsh Singh, Taliiq- 
dur, was declared dis(pialified to inannge 
his estate under the provisions of the OiidJi 
Ijand Revenue Act, IB7(), and the estate 
was taken under the nianagcjiient of the 
Court of Wards. During such inanage- 
inent the Raja borrowed money from 
the Respondents. The latter obtained 
a decree against him, and the estate having 
by this time been relea.sed, they applied 
to attach a village belonging to the estate 
in ('xecution of such decre<'. The Sub¬ 
ordinate Judge made an order for attach¬ 
ment. On appeal, the Judicial Commis¬ 
sioners (Stuart and Kanhaiya Ijal, J. C.) 
afiirmed his dr'oision, holding themselv«‘s 
bound by a former judgment of thejr Qwn 
Court, They said 

(J) 14 Uttdh Cues 6 


" With regard to the first point, Mr. 
Sen, who has argued the appeal on 
behalf of the Appellant, has referred us 
to the ruling in Ram Parshad v. Musam- 
mat Muna Kmr (2) and to the rulings 
in Hiinanchal Singh v. Jhamman Lal (3) 
and Jhaniman Lal v, Himmanehal Singh 
(J). The last of these rulings was passed 
on the 17th j\ngust 1901. He argues that 
in a case in which a i)erson’s proi)erty has 
bef'ii taken under the management of the 
Court of Wards, a decree obtained in re- 
.spcct of a debt contracted by such a i)erson 
while his property is under the nianage- 
iiient of the Court of W'ards, cannot be 
executed against the jiioperty of such 
jx.u-son after that property has been ixdeas- 
ed in so far as the provisions of Local 
Act XVLI of 1676 and J-ocal Act XIX of 
1873 aiTect the case. Had the.se rulings 
stood alone ^Ir, Sen’s arguments might 
have prevailed. We find, however, that 
a Bctu!h of this Court decided on the 24th 
November 1910 in diameshar Bahhsh 
Singh v. Dhanpal Das (1) that propci’ty 
,so release<i is liable to uttachineut in exe¬ 
cution of a decree obtained on a debt con- 
traided while the property was uniler the 
management of the Court of Wards. On 
page 8 occur the words :—“ It is quite 
clear (hat under the old Act a creditor 
could obtain a decree upon a bond given 
by a ward while his property was under 
suiHjrintendence, and execute that decree 
against the^ property of the ward after the 
jiro[>ei1y was released from surwrinten- 
dence.” This is a ruling of a Bench of 
this Court. It oveiTules the ruling in 
Ram Parshad v. Musammat Muna Kuar 
(2), which was a ruling of a single Judge 
of this Court, and we consider it to be 
binding upon us. As this is a case falling 

(1) 14 Oudh Cmm 6 (1010:. 

(8) 4 Oudh Om« 28 (1001). 

(8) T. L. R. 22 AIL 804 (1000). 

(4) I. L. H. 24 AIL 180 (1001). 
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under the old Aci, we decide this point 
against the Api>ellant.” 

Hence this a])iieal which was hoard ex 
parte. 

Mr. L. DcGruyther, K.C. (with him 
Mr. S. A. Kyffin) for the A))]w.llanl. 

The Judicial Coinniissioncrs have held 
themselves hound by their own jiKlpinent 
in liame-shar Bahlifth Singh v. Dhanpal 
Das (1). The prolwtion given against 
tlie dLs<pialified pro]iriet()r’s debts by 8<'c. 
174 of Act XVTT of 1M7() ^\olIld be abso¬ 
lutely nullified if the estalo were held 
liable. Before United I’l'ovinces Act HI 
of 1899 there was nothing to prevent a 
disqualified pro])rietor from contracting 
debts for which his in’operty other than 
that under •uj)erintendenc(! would be 
liable. The incom]x'tency created by 
sec. ]73 continues oven after the pro^iorty 
is released. 

In the North-Western Provinces Ijand 
Revenue Act, (Act XIX of 1873), 

there is a corrcs|)onding sec. ‘2()5 (B), 
■U'hich was inserted by sec. 23 of Act 
XllI of 1879. The only difference is that 
sec. 205 (B) c.onipri.ses both sec.173 and 
sec. 174 of the Oudh Act, and hence the 
word “and" is inserted. The section 
in the North-Western Provinces Act has 
been construed in Himanchal Singh v. 
Jhamman Lal (3), wdiere it was held that 
“the contention that the restriction only 
remains in force so long as the property 
is under superintendence and is imme¬ 
diately removed the moment the superin¬ 
tendence ceases is not w'arranted by law.” 

To the same effect is the decision in 
Bam Parshad v. Musammat Muna Kuar 
(2). The decision in Bameshar Bakhsh 
Singh v. Dhanpal Das (1) is not really an 
authority against the Appellant: the re- 

<1} *1« Oudh CiBM 6 (1910). 

(8) lOudbCMeuSSimi). 

(6) I. UR. 88 All. m (19001. 


marks of Lindsay and Chamicr, JJ., were, 
obiter dicta so far as the construction of 
sec. 174 of the Act was concerned : that 
point did not arise for decision : the ques¬ 
tion which arose there related to the con¬ 
struction not of the statute, but of a certSin 
decree. 

The op}X)site construction involves the 
insertion of more words in the section and 
would conqiletcly defeat the objec*t of the 
Act which Was to jirotccl the property of 
the ward. It was opj)osed to the express 
provision of sec. 171 of this Act. 

Their ] jORDSIiips’ .Iudgmunt was deli¬ 
vered by 

Lord Shaw.— By sec. 102 of the Oudh 
Land Revenue Act, No. 17, of 1870, cer¬ 
tain persons are declared to be disqualified 
from managing their estates. Among the 
enumeration of thost; persons are the 
following: Under sub-sec. Uj), “Persons 
declared by the Chief Commissiouer on 
their own application to be disqualified 
from managing their estates.” The 
Talukdar of Mullanpur was one of tho.«e 
persons. On his application, his estates 
w’cro assumed by the Court of Wards, and 
they remained under the management of 
that Court from the year 1880 mitil the 
year 1898. 

During that ]>criod the Raja borrowed 
certain sums of mone\’: and on the 12th 
August 1901. his creditors sued arid ob¬ 
tained a personal decree' against him in 
the Court of first instance. There were 
certain judicial i?]-oceedings wJiich occurred 
subse<ptent to the decree; and it may bo 
of interest to note that, the debt incurred 
having been origin.ally a sum of Rs. 4,000, 
execution is now sought to be obtained 
against the property put under the 
management of the Court of Wards for a 
sum which, at a date somewhat anterior 
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(<> tlio fiivsi'nt deliverance, amounted to 
iis. 21,52r», the intoroKt having been run¬ 
ning for a certain course of years at the 
rate of IK per cent. 

'J'he (juestion in tins case, and the sole 
qifbslion, is wholhor a d(!crce obtained for 
such siiTns can be put in execution against 
the pro|>6'rty, uhich was, at tlie date of 
the contraction of the debt, under the 
nuinagemeiit of the Court of Wards. 

M’lie sections of the Oudh Tiand Heve- 
niie Act, to wliich reference lias been 
made, are sees. J 73 and 174. See. 173 is n 
these b'Tiiis : “ .I’crsons whose ])ropeity 
is under the superintendemte of the Co\ut 
of Wards shall not be competent to create, 
without the sanction of the Court, any 
charge upon or interest in such projrerty, 
or any part thereof." Sec. 174 says; 

" Mo sneh pir)p('rfy shall be liable, to lx* 
tahen in exociiiiou of a decree made in 
respect of any contract entered into by any 
siicJi person Avliih* liis property is mah-r 
sneh Mipi'iinti'ndeuee." Their J ord.ship.s 
think that it (alls to be ob.served that the 
object of these sections was the protection 
of the properly ag.iinst eitht.'r transactions 
enter'd into by the jiorsoii under tutelage 
by way of direct trariRactions of sale or of 
mortgage, and also the protection of llie 
jrroperty agaijist the eonse(|uene;‘s of any 
execution in rcs])cct of contracts cntcassl 
into by a jx^rson under such tutelage. 
Sec. 174 deals with the latter situation. 

Tlie Courts below have permitted execu¬ 
tion against the ]uopcrty to 1)C granted in 
resi>ect of this debt—a efebt incurred by 
a ])erson under tutelage. The question 
i.s whether that decision is sound in law'. 
Tlu'ro have been various decisions in the 
Courts in India, notably in Allahabad, 
which ai>j)car fully to support the appeal. 

there is one dictum which is founded 
upon by the Court, below which seems to 
have ruled the minds of the learned Judges 
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in constraining them to give effect to the 
execution against the pro[)erty in respect 
of tliis debt. The diclium is contained in 
tlie case of llome-shar Bukhsh Sin<iTi v. 
Dhnnpal Dafi (1). Tt was quite un- 
nccossaiw, in the view that their J jord- 
ships lake, for the de<.‘ision of the case, 
which depended, as it was viewed by the 
Court who decided it, merely upon the 
construction of a certain decree. That 
dictum was to the following effect: " Tt 
is quite clear that, under the old Act " 
— and the reference i.s citlicr to this Act 
or an Acd in similar terms—" a crcdilor 
could obtain a decree u])on a boiul giv('n 
by a ward whiU^ hi.s property was umler 
su|)erititcndencc, and execute that decree 
against the pro]x*rty of llio^'vard after the; 
})i()j)ei*ty was released from superinten¬ 
dence. 

Their Jiordships arc clearly of opinion 
that Ihi.s dictum was an unsound juoposi- 
tion in law. They Ihifik (hat, the objeet 
of the .\cl beuig tJu! protection of the pro- 
ixuty. a person suhji'cl to tlie Court of 
Wards would in no sense* bo proteeb'd if 
this dictum were to be ailirmed. What 
liai been doin' in the present ease soems 
to their Jiordships to be a total violation, 
not only of the sjurit of the Statute, but 
of the express provision of sec. 174. The 
jihr.ise in that section " while his proiicrty 
is under such sufK-rinteudence," is, in 
their Jjordibijis' opinion, a phrase annexed 
to and elucidative of the ^■erbal expre.s.uon 
‘‘ contract enter'd into by a.ny such jicr- 
son." Hoc. 17 f is meant to iirotect pro¬ 
pel ty against the execution of a decree 
made in respect of " any contract entered 
into ” during a certain })eriod of time, 
namely, w'hile the property is under such 
superintendence. If such a contract, in¬ 
curring of debt, or transaction* occurred 
during that time, the law of Oudh is plain 
(1) 14 Oudli C««M « 
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under sec. 174, to the effcHJt that the pro- 
jM^rly U ])rotecled against execution in 
respect of any decree following u])on that 
transaction, that debt, or that contract. 

There is nothing furtlnr in the case*, 
and their Jjordshi]>s will humbly advise 
Ilis INfajesty (hat this u|)peal should be 
allowcil with costs. 

Solicitors : A/r.vvr«. T. L. Wilson ct Co. 
for tlie Appellant. 

Solicitors : Mr. Kihrard Doigndo for 
the lJes|X)ndcnt3. 

Afipcdl allowed. 

B. D. 


[OIVIL APPELLATE JUBISDIOTION.] 

Appeal fuom Original Decree 

« No, 91 OF 1914. 


Sanderson, 0. J. 

"WOODROKFE, tl. 

Mookerjee, J. 
191G, 

Heard, 7, 10,11,* 
& 12, January. 
J iidgmcnt, 

IJ, March. 


Ram Chandra Sil and 
other.'!, Defendants, 
Appellants, 

V, 

llAMANMANl DaSI and 
others, FlaintiiT'S, 
Respondents. 


Tretpats, action for — IIVio may sue, tenant or 
owner—Title by adverse possession not pleaded, if 
may be allowed in the Court of Appeal—Civil I'ro^ 
cedure Code (Act I’ oj lOOS), Or. J^l, r. SJ^—Ad¬ 
verse possession against Municipality or the Crown 
—Public drain, filled up, ij becomes public way. 

Per Sanderson, C. J. ami INIookerjke, 
J ,—The tenant is the proper Plaintiff to 
sue for trespass eomniitted in respect of 
the land, and the reversioner can only sue 
for trespass if the alleged trespass is in¬ 
jurious to the reversion. 

Per Sanderson, C, J ,—Even though ihe 
trespass is accompanied hy a claim of right, 
it is not necessarily injurious to the rever¬ 
sionary estate. 

Baxter d. Taylor (1) referred to. 

Per WOODROFFE, J .—It is not sufficient 

(1) 4 Bu-d. a Ad 72 (1882). 
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for the Plaintiff in an action in ejectment to 
prove posscssioyi. He must show title. 

Per iMoOKERJEE, J .—Mere previous pos¬ 
session will not entitle a Plai itiff to a decree 
for recovery of posscssio)i, e.veept in a suit 
under see. fl of the Spreifie llelicf .let. 

Vi iiMEsnwAR r. Bro.)olvI/ (2), Nisiia- 
ClIAXl) V. KANCilJia.M (3), SlIAMA ClIAR.AN 
Aimoruj (J) and Mamk Borai v. Bam- 
CHARAN (5) referred to. 

The Plaintiff may be allowed lo succeed 
on a title by adverse possession pleaded 
for the first time in the Court of Appeal, 
provided such a ease arises on the facts 
stated in the jilaint, and the Defendant 
is not taken by surprise. 

Sl'XD.ARl DoSSEE C. ;^^AD1U.• (IlH.M)KR 
(()>, VaSI'.DEVA V. iMAOTNl (7), Majkal V. 
TiTENHI SW VMY tS), SoMASl’NlURFM V. 
V.vDiVELi' (9), SiiiRoKrM.vm r. (Iovind 
Stiaav (10), ,lo\T\R\ r. M.miomei) Moba- 
Ri cK (11) and liiJoVA r. ByduN-Vtii (12) 
referred to. 

To establish a title by adverse pos- 
.session, Ihe Plaintiff must prove enjoy¬ 
ment possessing the same char.teleristics 
as are necessary for presumption of a lost 
grant ami coriseguenily that the possession 
was adequate in eoidinuity, iii pnblwily 
and in calcnt, to ejtimjuisli the title of 
the true owner. 

Si'URAYJ.v.\'i.\ r. Secretaio of SrAiJi 

(2) I. L. R. 17 ('al. 266 (1889). 

(8) 1. L B. 26 Cal. 679 : e. e 3 C. W. N. 
668 (1899). 

( 4 ) 8 C. \V. N, 168 (1898 . 

( 6 ) 18 C. L. J. 649 (1910). 

(6) I. L. R. 14 Ca). 692 (1887). 

(7) L. R. 28 1. A. 81, 88: B. 0 6 C. W M 648 
(ltOI)> 

(8) [ 1914 ] Mad. W, N. 784. 

(9) I. L. R. 81 Mad. 631 (189S). 

(10) I. L. R. 2 Oal. 418 (1877). 

(11) I. L.R.SOid.»76(1882). 

(12) 24 W. B. 444 (1876). 
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nS) and Radhamani v. Collector of 
Khi’Lna (14) referred to. 

Per WooDROFFR, J .—Where in a suit 
for declaration of title and possession, the 
Plaintiff did not in the alternative plead 
title by adverse possession, the Plaintiff 
cannot ask the Court to frame such an 
issue on appeal e.vcept by amendment, and 
Or. 41, r. 24, trhich authorises the Court 
to remodel the issues does not apply to such 
a ease. 

Per CrR] AM. —.1 public drain does not 
become a public way merely because it is 
filled up. 

This was an appeal preferred figainst a 
decree of Chaudhuii, J., passed on ‘iOlli 
dime B)U. 

The facts of the case so far as they are 
material to this report will af>pear from the 
judgment of his Ijorclship the Chief 
Justice. 

Mr. Jackson ("with him Messrs. V. P. 
Hoy and B. C. Sen) for the Apj>ellants. 
This is a suit for ejectment and the J’lain- 
tilf can only succeed on cl(‘ar proof of title. 
Plaintiff’s case is that the disputed strip of 
land formed ywirt of No. 29, and his case 
nm.®t fail if he fails to establish that. e 
claimed this strip of land as a public 
r)assage all along. The issue of prescrip¬ 
tive right was raised without any founda¬ 
tion and 1 do not insist on it. The survey 
plan of 1010 is conclusive. Act 1 of 1887 
(Bengal Act) sec. 22. (Refers also to the 
notification in the (.lalcntta. Gazette, 1st 
September 1910, p. 14.57). • 

Mr. .S'. Pi. Das (with Messrs. Rasul and 
M. N. h'nnjilal) for the Respondents. Two 
issues arise, m this case—(1) Does this ptrip 
of land form part of No. 29. (2) Whether 

the Defendants have any right of way. 

•131 21 Mad, L. .1.132 (1910). 

(14) I. L. R. 27 Cal 04S: o 4 0. W. N. B99, 

. 600 ( 1000 ). 


[Mookeejee, J.—^The second only arisen 
if the first is decided in your favour,] 

Yes. 

[Sanderson, C. J.—Do you claim as 
owner or as being in possession.] 

If I have been in {xissession that is good 
title against a trespasser. 

[AfonKERJEH, J.—Why w'as not that 
ciise made in the plaint.] 

'Phat was gone into in the Court of first 
instance and the issue.s were framed in that 
way. Originally the Defendants’ case was 
that there was a prescriptive right. At a 
late stage of the case counsel for the De¬ 
fendant , Naravan Prosad Sil, stated that as 
to the second issue he had no evidence to 
support his contention. Thent'the Defen- 
<lunts No. 1 to also gave up the second 
issui‘ and for the first time claimed the 
strip of land as a public passage which as 
nienilHns of public they were entitled to 
Use. JiefendanI Ham (diandra Sil says in 
Iiis evidence that after the receipt of sum¬ 
mons in this case he came to know after 
going tlirongh his title deeds that this was 
jujblD land. 

I have got to prove my title—I can do 
iliat by jwoving long possession, I have 
got to prove possession for 12 years. I also 
claim the strip of land as Vieing included 
M’ithin No. 29, Even if the strip of land 
Mas public hipd it vested in the Calcutta 
CorjKuation. Sec. 286, Calcutta Muni¬ 
cipal Act (Bengal Act HI of 1899). But 
I j)rovc j)o.sspsHion for more than 30 years. 

Though in the case as framed I claimed 
possession, I am entitled to a declara¬ 
tion and an injunctio.i even though I am 
not in possession for the statutory period. 
hlisachand Gaitya v, Kanchiram Bagani 
(3), Shyama Charan Ray v. Surya Kania 

(8) T. L R. 80 Cftl. 678,8811 • 0.8 0. W. R 
668 (18997 
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Aoharya (25) and Ismail Arijf v. Mohamad 
Ghous (18). 

Mr. Jackson (in reply). Very slight 
user has been held sufficient to keep alive 
an easement. Judoo hall MullU'k v. 
Gopaul Chundcr Mookerjce (24). 

The JrDOMUNTs oi*’ Tim C'oi’bt were as 
follows :— 

Sanderson, C. .T.—This is an appeal 
by the first three Defendants Kain Chandra 
Sil, I’oorna Chunder Sil and Rrotap 
Chundcr Sil against a decree of Chaudhuii, 
J., made on the 20th .luiu^ 1014. The 
dispute arose with reference to a stri]) of 
land about 4 feet wide, and 70 feet 0 
inches long running East and West along 
the North side of preiuist's called 20, 
College Street. The I’laintill' is the owner 
of 20, College Street. O'he first three 
Defendants are owners of 0/1/1, Arpcwly 
fjane which lie.s to tlie Ea.st (jf 20, College 
Street, andtho^iuirth Defendant, Narayan 
I’rbsad Sil, is the owner of 30, College 
^Street which lies to the North of No, 20. 

At the date of the plaint the Sen Defend¬ 
ants were lessees under the Plaintiffs, of 
29, College Street, under a lease, dated 
the 23rd September 1010. 

The issues raised at the. trial by the 
fourth Defendant Narayan Drosad Sil were 
two, (1) was the strip in qnesfion part of 
the premises of 29, College Street, (2) had 
the Defendant No. 4 a prescriptive right of 
passage over it. Referring to the learned 
Judge’s judgment it appears that Counsel 
for this Defendant admitted at the. trial 
that as regards the second issue, his evi¬ 
dence was insufficient to sustain it. 

The first three Defendants accejited the 
above-mentioned issues, bul, upon the 
abandonment of the second issue by the 
fovirth Defendant, they took up the i)osi- 
^ (18) 1. li. R. 20 Osl. 884 (1803). 

484) L.«. 13 I. A. 77 (1886). 
ia» l8G W. N.16 (1010). 


tion that they did not claim any private 
right over the land in question but claimed 
that it was a public passage and that they 
as members of the public were entitled to 
use it. And as far as I can ascerlaiu fmm 
the rp}K)rt of the proceedings, the ca!*^ pro¬ 
ceeded on that footing, viz., that the first 
three Defendants were as.ierting that they 
as iiHunbcrs of tlie public liad a right of way 
over the said strip. 

The learned .Judge has found that the 
first three DefendaJits behaved in a high¬ 
handed manner, and I agree with .such 
finding on the evidence : The.se Defeiul- 
ants, apparently on or about the 15th 
November 1910, eomniitted acts upon the 
promises No. 29, which could not be justi¬ 
fied even if they as members of the public 
had a right of way across the land, for they 
entered u])ou the la'nd and leve'ded up the 
alleged passage, filled up a well which was 
some tlistanoe from the. alleged public pass¬ 
age, and cut down trees which, as T 
understand the evidence, were not on the 
disputed |)i(!ce of land, and 1 agree with 
the learned Judge's finding that their acts 
were clearly illegal and high-handed. 

The learned Judge has held that tliere 
was no public right of way acro.^s the said 
piece of land : 

It appeals that many years ago there 
was an oiM'n drain, running ea.st and A\cst 
from College Street, and in a ineinoiandum 
of partition, dated 2<)th June 1825, of the 
proiierties of Ram Sunder .Mai <leceased, 
certain “ land formerly hold by Shib 
CJiandra I’aJ," was dealt with : this land 
inehidi.'d the proiHii ties now known aa 28, 
29 and 30. College Street, and in dcacrib- 
hU one of the boundaries thereof the drain 
was referred to .as “ the company’s drain 
ill the said land :'* At sometime or 
other, this drain became filled up; 
it is not clear yphat was the exact 
date, but at any rati? it isi clear ftx)m 
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the clocii merits that it had been filled up 
in the .\x‘ar 1.880, and, judging from the 
inaj>8 which have been put in, it must 
have been some considerable time before 
that; moreover it was said by the uncle 
of th^ Defendant Xarayan I’rosad Sil that 
45 or 46 years ago the owner of 01, College 
Street laid down an underground drain 
along the site of the old drain connecting 
their jireniises with the puh’.ic sewer in 
College Street, since which lime appar^ently 
there was no tipen drain. 

As-iiiming the fact that at one time 
there was an open <lrain in the strip of 
land, even if it were u ‘ public drain ’ 
as described in the pleadings, it woidd not 
of course folltiw that when it was filled up 
and ceased to be a public drain, that there 
was any public right of way over it, though 
it may be that it would afford an opportuni¬ 
ty for an attempt at asserting such a right 
of way. 

In my opinion the learned Judge was 
right in concluding that the evidence was 
not sufficient to establish a public right of 
W'ay : indeed the evidence of public user to 
my mind was of a very flimsy character, 
and it consisted mainly of evidence of user 
by methars for the )>ur])ose of )>erforming 
their service in connection with privies on 
the Defeltidants’ }>remises, and if it were 
sufficient to establish any right at all, it 
would ])oint rather to an easement in res¬ 
pect of such premises (the ca.se which was 
abandoned) rather than to a public right 
of way; it was moreover admitted by Ram 
(Ihandar Sil, one of the Defejsdants, thj\t 
until this suit was instituted he did not 
know the alleged passage was public 
thoroughfare, but that he used to see 
methars jkiks through it. On the other 
hat\d there was evidence giyen on behalf 
of the Plaintiff that the alleged passage 
had been closed at the west end for many 
years; consequently if. the methars did 


make their way across the premises Np. 
20, they must have entered it at some othefr 
])lace, probably in the same way that 
Anu’ito Lai Baha said he did when he ins- 
j)ected the premisee 10 or 12 years ago, 
VIZ., south of the tiled hut, which was not 
of course the jdace where the filled up 
<Ira in had been. 

It is, houever, said that the 1910 map 
.shows a ]>as.siige along the diH})uted strip 
of land : looking at the map itself this 
certainly appears to he the case; but even 
if this map raises a pre.-mujitiou in favour 
of Ihe right relied upon, 1 think such pre-^ 
sumption is relmtted hy the evidence in 
tlui case. The map itself is open to the 
coiumi'iits made hy the learned Judge 
upon it, and it should be note^that it is 
ituHmsistcnt with every other map which 
has been put in ovidejico. 

lle,shani'.s map of 1855 and the OfliciaJ 
map puhlislied under the authority of the 
Surveyor (Jeneral of India in 1804 both 
show the ])remises now called 29 and 30 
College Street as absolutely contiguous 
with no right of way across No. 29. 

And the map attached to the partition 
pnau'ediiigs of llu^ Defendants’ premises 
in 1899 shows that the filled up sewer 
ditc-h went as far as the north-east corner 
of No. 28 and no farther : and this map 
was eertific’d as being cori’cct at the time 
it was made by H. C. Pal, the surveyor 
who made it one of the Defendants’. wit- 
nc^sses. 

For tlmse reasons I am of opinion that 
the leariu'd Judge was right in holding 
that the Defendanls hud failed to estab¬ 
lish the public right of way across No. 29 
College Street. 

The remaining question is whether the 
Plaintiffs have eistublished their right to 
the whole of the declarations ani|, ..relief 
granted in the decree, or to an^ , 
thereof. 
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Iq her statement of claim the Plaintiff 
having set out the facts on which she 
relied, which included a statement that sfie 
had been in possession of the Premises 
No. 29 since 1894, asked for a declaration 
that the disputed piece of land formed a 
part of her premises No. 29 College 
Street and that the first four Defendants 
htid no right, title or interest in the same, 
and had no right of way over it. She fur¬ 
ther asked that the Defendants might be 
ordered J:o make over peaceful possession 
t>f the land and that the first four Defen¬ 
dants might be restrained by injunction 
from intermeddling with the possession 
of the Plaintiff, her servants, agents or 
assigns of the said land. 

It was also<»rgne<.l for the Plaintiff that 
she was in jiossession of the said piece of 
land and that the Defendants were mere 
trespassers, and that she was, therefore, 
entitled to an injunction. 

With regard to the last |K)iut, it ap¬ 
pears that at the time of the alleged 
tresjxiKS, viz., on or about 15th November 
JOlO, the J’laintiff was jiot in actual pos¬ 
session of the land; for by the lease of 
23rd September 1910, the land had been 
let to Sideswar Sen and others who had 
entered into possession thereof, and 
although the lease was subsequently sur¬ 
rendered, it was not until after the suit; 
and therefore at the time the plaint was 
filed the Plaintiff was not in actual posses¬ 
sion. Now when land is in the possession 
of a tenant, the tenant is the proper 
Plaintiff to sue for trespass committed in 
respect of the land, and the reversioner 
can only sue for trespass if the alleged 
trespass is injurious to the reversion. 
See Halsbury’s Laws of England, Vol. 
27, p.. 866. Further, evfen though the 
trespass is accompanied by a claim of 
right, it” is not necesiiarily injurious to 
the jpeversionary osthte, see Baxter v. 


Taylor (1), and the reasons for the deci¬ 
sion given in the judgment of Taunton, J. 

The tenants were not joined as Plain¬ 
tiffs in this case, and in fact it is stated 
in the claim that they refused to join as 
Plaintiffs ; for that reason I am of opinion 
that the Plaintiff is not entitled to an in-’ 
junction merely on the ground that she 
was in possession and that the Defen¬ 
dants are trespassers. 

It is necessaiy, therefore, next to con¬ 
sider whether the Plaintiff is entitled to 
the declaration that the piece of land, the 
subject-matter of the suit, forms part of 
the l^laintiff's premises No. 29, College 
Street. 

This land is pai't of certain property 
which belonged to one Bam Sunder Mai 
and which included the premises num¬ 
bered 28, 29, 30 and 31, and was dealt 
with in the memorandum of partition 
dated 29th June 1825. 

The boundary of No. .30 was then des¬ 
cribed as being to “ the north of the 
Company’s drain in the said land,” and 
the boundary of 29 as being ‘ ‘ to the -south 
of the Company’s drain in the said land.” 

As regards No. 30, the following deeds 
were referred to :— 

A bill of sale dated 10th May 1833, 
where it is described in the same way, viz., 
” north of the Company’s drain.” 

A relinquishment of claim of 1837 
where the description is the same. 

A bill of sale and release of 3880 where 
the description is north of the filled up 
public drain.” ^The word “ Company ” 
disappears and ” public is used. 

A lease to the Tramway Company of 
19th February 1889 where the words 
“ public filhjd up drain ” are used. 

A conveyance by the executors of Golap- 
money to the Defendant ^itrayan Prosad 
Sil, in which the is 

1) 4 Bn*. * 
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as being bounded on the south “ by a 
filled up drain.” It is to be noted that 
by this time the word “ public ” had dis¬ 
appeared. 

29th February 1904.—A lease by the 
sanf.p Defendant to Siddeswar Sen, the 
description is the same, ” filled up drain.” 
So that at one time tlie drain is described 
as ” the Company’s drain in the said 
land,” then the ” filled up public drain,” 
and later ” a filled up drain.” 

Jt is .said that this shows that the pro- 
}>crty in this strip of land was public pro¬ 
perty and w'as vested in the Crown or 
the Corporation. I do not think any 
such conclusion should be drawn. I 
agree with Chaudhuri, J.’s opinion on this 
point, and I do not think that the des¬ 
cription in the partition shows that the 
property in the strip was vested in some 
other than the owner whose land was 
being partitioned. On the contrary, 1 
think the descrijition shows that the land 
acj'osK which the drain ran formed })art 
of the lands which the co-sharers were 
dividing, though it is more ihan likely that 
the drain at the time of the ]iartition and 
for some time afterwards was used to drain 
the water from the contiguous premises. 

This is borne out by the documentary 
evidence in the case. 

The earliest map is Ilesham’s map, 
which is called the map of Calcutta of 
1853 : and which, according to the evi¬ 
dence, demarcates the boundaries of hold¬ 
ings : This shows the northern boundary 
of 29 to be right up to No? 30. If at that 
time there was land belonging to the 
Crown or the Corporation intervening 
between 29 and 30, it should have been 
shown in the map. 

The chnlJan of 1884 shows the area of 
5t.9 as 6 Bighas 16 Chittacks and 26 
Square T'’eat.~r>.39 is admittedly the same 
property as 2B and 29. "fhe area of 


Nos. 28 and 29 is 6-16-17, i.e., including 
the strip in question : a difference of 9 
S(J\iare Feet only. 

The 1887-1893 Survey map shows the 
boundary of 29 as being the wall which 
had been built on No. 30. Again there is 
no mention of any owner, either the Crown 
or the Corporation or anyone else inter¬ 
vening between Nos. 29 and 30, and it is 
admitted that the wall of No. 30 was built 
on the extreme boundary of No. 30 north 
of the filled up drain. 

But it is said that the 1910 map is con¬ 
clusive against the Plaintiff. This map 
apparently shows that No. 29 is Bounded 
on the north not by a drain, or a filled up 
drain, but by a public passage; this in iny 
judgment on the evidence Ifjfore us was 
wrong. There was no public passage or 
right of way there, and the strip at any 
rate is not delineated as belonging to an 
intermediate owner. Further, as has been 
pointed out by the lefirned Judge, this 
rr'ap is wrong in other respects with regard 
to the two j’.roperties Nos. 29 and 30. 

The actual frontage of No. 30 is 69 feet; 
on tho map in question it is 66 feet. 

But the curious thing about it js that 
as regards No. 29 the actual frontage in¬ 
cluding the strip in question is 31-6, 
and in the map it is shown as 32,” and in 
this resjject agreeing with the 1887 to 1893 
maj) which gives No. 29 as 32 feet, and 
the variation of 6 feet is explained by a pro¬ 
jection in No. 28. 

So that if reliance is to be placed on the 
map of 1910, it is as much in favour of the 
Plaintiff as against her. 

How it comes about that in this map 
the strip is shown as a public passage, is 
not clear: for at the interview, in June 
1910, upoi) ^bich «8o much stress is laid 
by the Defendants,^ neither of the‘two De¬ 
fendants, who were^jacesent, seem to have 
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claimed that the strip was anything more 
than a ‘ ‘ Sircari filled up drain. ’ ’ 

The matter, therefore, stands thus: 
The origin of the Plaintiff’s title is the 
memorandum of partition by which the 
northern boundary of the Plaintiff’s land 
was “ to the south of the Company’s 
drain in the said land,” it did not there¬ 
fore include the strip of land in which the 
drain was. 

Has she then obtained a title 1o the strip 
of land as against these Defendants by 
possession? 

The maps down to 1910 are in her 
favour, but No. 29 was unenclosed land, 
and the fact that the strip is delineated as 
part of No. '^9 may be ex]>lained by the 
fact that the physical boundary of the 
wall on No. 30 may have been taken by 
those w'ho made the maps.as the actual 
boundaiy of No. ^29 after the drain was 
filled in. As regards the evidence of 
actual possession by the Plaintiffs, it is not 
strong. The erection of huts was relied 
upon as evidence of possession and user: 
but it appears that it was only upon the 
west end of the strip of land that a hut 
projected upon it: the ditch apparently, 
after it was filled up, remained at a lower 
level than the rest of the land, and was 
used to carry surface water from the ad¬ 
joining properties even after the under¬ 
ground pipe w'as laid : the fact of the 
underground drain being laid, though it 
is consistent with an easement in favour 
of those who laid it across the Plaintiff’s 
land^ is perhaps more consistent with tin; 
strip of land not belonging to the Plaintiff 
or her predecessors, as it was apparently 
80 laid as a matter of right in the first 
instance. 

Further, there is the interview of June 
1910 when it is said offset by two 
the X>efendants that the Plaintiff’s repre- 
in pointing out her boundary ex- 
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eluded the strip of land in question, and 
on the whole I have come to the conclusion 
that the evidence of possession is not 
enough to justify a decree that the strip 
forms part of No. 29, and, as I liave al¬ 
ready stated, the I’laijitiff not being iii 
possession at th(! lime of the alleged tres¬ 
pass, she was not in a position to sue for 
trespass. 

I, therefore, think this appeal must be 
allow’ed with costs. 

As regards the costs of the Court of first 
instance, the first three Defendants have 
succeeded in the first issue, viz., as to the 
strii> forming part of the premises No. 29, 
and they have failed in their contention 
that the strip was a public passage and 
that they as members of the ]jublic were 
entitled to use it. 

The right of way which the first three'. 
Defendants claimed was evidently a very 
im|x>rtant matter between the parties : if 
the Defendants had confined their claim to 
a right to drain their premises by meaus 
of a drain along this strip, it is quite 
possible this action woiild not have been 
necessary : but they claimed the piddic 
right of way, attempted to assert it in a 
high-handed and illegal inanuor aixl per¬ 
sisted in such claim at the trial iJiough it 
W'as not necessary for the jiHrposo of meet¬ 
ing the Plaintiff’s claim. For the.se 
reasons in my jiulgiuenl the );roper order 
as between the Plaiidift and the.se Defen¬ 
dants is, that these I)elcndanl.< .‘•hould Lave 
the general cosls of Ibe action, and the 
Plaintiff should have the costs of tlijj issuo 
upon M’hich she has .succeeded, via., the 
issue as to the public right of way. 

WooDuoFFB, J.—This suit must be 
detemiined according to, the nature of tho 
case made in the pleadings and issues. 
The case in the pla^t is that the small, 
strip of land in smt of the premises^ 

No. 29, College Stir^bf Which the PlaintiJf 
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is the owner ; that the Defendants trespass¬ 
ed on it and deprived the Plaintiff of posses¬ 
sion. The plaint then asked for a declara¬ 
tion of title» an order for possession and an 
injunction. It is quite clear that the form 
of these proceedings is an action in eject¬ 
ment to sustain which it is not here 
sufficient to prove possession, but the 
Plaintiff must show title. The first set of 
Defendants deny the Plaintiff’s title to 
this strip of land and say that the northern 
boundary of the Plaintiff’s j^reniises is 
not 30, College Street an alleged, but this 
strip which was “a public passage formed 
by a filled up public drain over an undej - 
ground drain belonging absolutely to 
them. ’ ’ This ]>iiblic drain is alleged to have 
been in existence from time immemorial 
and to have been used by the ]>efondaiits 
and pre<lecessors-in-title. The nature of 
this defence does not seem to have been al¬ 
ways clearly understood. Reference has 
been njade to prescriptive private right and 
public right of way. If, as the Defendants 
allege, the title in this strij) is not in the 
Plaintiff, there can be no question of 
pre8crij)tive right as against her. Again 
a public drain does not become a iniblic 
right of way merely because, as here, it is 
filled uj>. What the pleadings mentioned 
say is that there was a public drain, the 
title of which was in Clovernment and that 
when it was filled up, it was used as a 
public jjassage. There may have "been 
such user without constituting it a public 
way. The substantial ])oint is (whatever 
be the user or effect of the user alleged) the 
land belonged to tlie Corjwration or the 
Government, and title to it had not been 
shown by the Plaintiff. If this be so, it 
is immaterial what the Defendants have or 
have not established. The fourth Defen¬ 
dant Narayan Prosad Sil, an attorney of 
this Court, says that the prexMsee Nos. 29 
and 30 are seiMrativI liv ■> Mh%A 11«\ rtnblir 


drain to which the owner of 29 had no title 
or proprietary interest by possession or 
otherwise. 29, College Street is also 
sejxirated from premises No. 3/1/1, 
Ar]xx)ly Lane on the east by a filled np 
public drain being a continuation of the 
first mentioned drain in which also the 
Plaintiff had no title or possession. These 
filled np public drains are said to have been 
used from time immemorial by the general 
fiublic and particularly by the adjoining 
owners as a passage for sweepers, and an 
under-ground drainage pipe connecting the 
premiHes No. 3/1/1, Arjwoly Lane with 
the main Munici|>al sew’cr under College 
Street was under that passage separating 
premises Nos. 29 and 30. The Defendant 
denies that this 8(ri]> formed part of 20, 
College Street and claimed a right of way 
over the filled up public drain which has 
always been a public passage. On this two 
issues were raised (1) w^as this strip in suit 
part of premises No. 29, College Street, 
Oi) had the Defendant No. 4 a prescriptive 
right of passage over it. I’his latter issue 
w'as abandoned and was, I think, a mis¬ 
reading of the. pleading which in effect as¬ 
serted that the Plaintiff not being owner 
of the la»nd in suit was not entitled to take 
possession of it and so prevent the Defen¬ 
dants and others from passing over a 
public drain w hich, when filled up, afforded 
u ))assage to the public. The judgment 
states that it was then stated by the Defen- 
dant.s that whilst they did not claim any 
private right of jHissage over the disinited 
strip, they contended that it was a public 
passage, and as members of the public they 
were entitled to use it. If this means that 
the general public were entitled to use the 
strip as a public right of way dedicated for 
such use and if the onus of eetablishing 
this is on the Defendants, they have not jn 
fact established it.- Nor is the issae,(,o&e 
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asserted that there was at one time a public 
drain. This was subsequently filled up. 
By such filling up only it did not cease to 
be a public drain or become a ]7ublic way. 
It was, as it had always been, ijublic hind 
which when dug out, was used as a drain, 
ajnd, which when filled up, was used as a 
passage aud the jmssage being over public 
land was called a public passage. 1 need 
not consider this point further, for the 
sole auid simple question is this (whatever 
this sfrip of land may be) has the Plaintiff 
established his title thereto. It is to be 
here noted that the plaint is framed on the 
assumption that the disputed land wa's at 
all times the Plaintiff's proi)erty. There 
is no suggestion of the fact which is well 
established^hat this land was at one time 
at any rate a public drain aiid used as such. 
There is, therefore, of cour«?, no allegation 
on a point, on which wo have been address¬ 
ed at length, vi^., that assuming the dis¬ 
puted land was at one time public pro¬ 
perty, it ceased to be such by adverse pos¬ 
session exercised by the Plaintiff against 
the true owuei' whereby, >vhat was ori¬ 
ginally not his ])ro])erty became incorporat¬ 
ed in it. 

[His Liordship here iwoceeds to deal 
wdth the evidence bearing on the question 
of title, and on this }K)int concludes as 
follows:— 

It is quite clear, in my opinion, on this 
evidence that at one time at least the 
disputed land was )>ublio and was not 
included in premises 29 as is suggested by 
the plaint and issues. 

In, however, appeal, learned Counsel for 
the Ap|)ellant sought to raise a case which 
is not made in the pleadings of issues, nor 
is dealt with in the judgment. The plaint 
does .not mention the fact that the land 
WiBiB emoe at least, public land, treats it as 
of 29» and alleges possession in confor¬ 


mity with this title and disxMssession. 
The relief sought was a declaration of this 
title and an order for possession and injunc¬ 
tion. Here this case was adhered to, but 
in the alternative it was argued that if the 
Plaintiff had not established his title lb the 
land he had established adverse possession 
for a period of 30 years. Learned Counsel 
said that he was in |X)ssesBion and did not 
want an order for possession. It was 
optm to the Plaintiff to have pleaded this 
alternative case, but she did not. Ko 
amendment of the pleadings however was 
asked for as it was stated to be unnecessary. 
It was suggested that we might remodel the 
issues under Or. 41, r. 24. This rule has, 
in my opinion, no application to the case. 
It is not open to the Plaintiff to raise this 
case exce^rt by amendment. Had she 
applied for amendment, the question 
whether at this stage it could bo granted 
would have had to be considered, and I 
myself should probably not have been dis¬ 
posed to grant it at this late stage in appeal. 
The 'former case was that the land 
was always part of 29. Now it is alleged 
that it may have been public land, but 
ceased to be so and became part of 29 by 
adverse possession. Formerly a possession 
was alleged which was relative to the title 
asserted : now it is an adverse possession. 
Formerly an order for possession was asked 
for—now the case is argued on the assump¬ 
tion that the Plaintiff’ being in posMSsion, 
the* decree which she has got on this point 
is unnecessai'y. Noxtly, such an issue can¬ 
not be raised in this case in the absence 
of the party affected, on the gener^ |»iu- 
ciplo that all persons must be paities who 
aa-o interested in the issues rais^. Adverse 
possession is alleged against the Corpora¬ 
tion or Secretary of State. In such 
a case a definite issue was necessary 
as to adverse poasesiS^ andl the qu^ 
tion could have irgued. nb§a^ 
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against whom and how this possession was 
acquired. At present we have no judg¬ 
ment on any of these points. The fact 
that the Corporation or Government might 
not have troubled to defend this suit does 
not affect the question as it arises between 
the parties to the reeord. It was nextly 
suggested that the plaintiff might defend 
the decree granted in the suit as one of 
ejectment on establishment of title by con¬ 
verting it into a possessory suit for injunc¬ 
tion and damages in respect of trespass. 
This is a still further departure from the 
pleadings and issues which cannot be 
allowed. But I do not rest my judgment 
merely on these technical points of law 
even though they, in my opinion, affect the 
merits. I am not satisfied that if it were 
open to the Plaintiff to change his case in 
the ways argued, she has established her 
claim. I accept the evidence of the 
attorney, Narayan Prosad Sil, corroborated 
by Bam Chandra Sil and the survey map, 
that the disputed strip was in 1910 exclud¬ 
ed by admission of all parties from pre¬ 
mises No. 29. With this the whole of his 
case falls both as to title, adverse posses¬ 
sion and trespass. Further, the evidence 
is wholly insufl&cient to establish these 
alternative allegations. If the disputed 
land was, as I find, originally public, then 
it must be held to remain such until either 
the Plaintiff establishes a settlement of it 
with herself (which js not alleged) or ad¬ 
verse possession. It appears to be doubt¬ 
ful whether in this case a 30 years’ posses¬ 
sion would be sufficient. It "would rather 
seem that it is necessary, so far as title to 
the land is concerned, to establish adverse 
possession against the State for 60 years 
which the Plaintiff does not profess to 
do. But assuming the shorter period, 
the Plaintiff has still failed to establish 
to my satisfaction adverse possesion 
for that time. The only solid evi¬ 


dence are the two maps prior to the last. 
These, of course, could not convey the land 
but are evidence of possession, and, to that 
extent, of title. But they are in conflict 
with the last map which I find was drawn 
up on reference to the parties. The oral 
evidence is vague and insufficient. The 
evidence of user of the passage by others 
than the owner of 29 may not be, and I 
think it is not, sufficient to establish that 
the passage was dedicated to the pqblic as 
a highway. Because it was once a public 
ditch does not make it a public passage 
without anything else. It still, however, 
remained public land which was used right¬ 
ly or wrongly as a passage. I accept the 
Defendants’ evidence that it so used by 
niethars and others and in the various ways 
which I have fully described from the evi¬ 
dence. The existence of the Defendants’ 
private drain in this land, in the absence of 
any evidence of permission, is strong evi¬ 
dence against the Plaintiff’s title and pos¬ 
session to this lai^. How did this pipe 
come to be laid in the land, if it was being 
adversely held as alleged? It cannot be 
said that the Plaintiff had that exclusive 
uninterrupted possession which is neces¬ 
sary for adverse possession. Further, 
some of the acts which are sought to es¬ 
tablish this, e.g,, the obstructions and 
barricades, are denied. 

The only fact which seems established 
is that possibly the eaves of the huts may 
have projected to some extent in parts of 
the land over the disputed passage. But 
this, in the circumstances and in particular 
in the absence of evidence as to when ad¬ 
verse possession commenced and the details 
of such alleged possession and the fact that 
persons passed under the eaves along the 
passage, is insufficient. 1 do not believe 
at all this story of adverse possession. I 
believe that there was no dispute over* thfs 
matter before 1910. This is common caae. 
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The Plaintiff suggests that she was in 
peaceable exclusive possession of this strip 
until 1910 when, without any ground or 
right whatever, the Defendants denied her 
claim. This does not seem likely and is, 
in my opinion, contradicted by the evi¬ 
dence. Bather what appears to me to 
have happened is this : The land was public 
land and existed and was used in the 
manner alleged by the Defendants. Then 
in 1910 Siddeswar Sen came on the scene. 
As the lessee of the land to the north he 
wished to join up the two piojierties and 
to get rid of the intervening strip and 
took a conveyance in which for the first 
time in the history of the case -9 was des¬ 
cribed in opposition to all the previous 
documents as bounded on the north not by 
the filled up drain, but by the premises 
No. 30 of which the intending lessee had 
already possession. Not unnaturally the 
Defendiints then objected and the dispute 
arose in which i^ was first alleged that the 
disputed land was jiart of 20 and then that 
it had been made such by adverse ^losses- 
sion. On both these points the Itcspon- 
dent in my opinion fails both in law and 
fact. 

The plaint further alleges that the 
Defendants trespassed “ into the Plain¬ 
tiff’s said piece of land (by which apparent¬ 
ly the whole premises No. 29 are meant) 
cut down trees, demolished masonry 
walls and committfsd other tortious and 
unlawful acts ”. These are denied. The 
relief, however, which is sought is in res¬ 
pect of the land marked P on the map 
attached to the plaint, that is the disputed 
strip, and the issue raised was as to the 
strip. The decree also is concerned with 
this only. This question is, therefore, 
irrelevant to this appeal, even if the evi¬ 
dence was clear and sufficient enough, 
which it is not, to enable us to deal with it. 
^^Uf t>y hP means clear where the 


trees are, whether they be on the disputed 
strip, in which case, even assuming that 
they were cut, which is denied, the d^i- 
sion would follow the findings on the other 
issues, or whether they were beyond it so 
as to constitute an act of trespass on land 
admittedly in the Plaintiff’s possesSion. 
The Plaintiff is, in my opinion, not en¬ 
titled to a declaration that the Defendants 
have no i ight of way over the land; for a 
person who does not establish his right by 
title or possession to land cannot get any 
declaration as regards it. The land in suit 
is i)ub!ic i)roperty, and in respect of such 
property the Plaintiff cannot claim to ex¬ 
clude any person from user of it. Such 
claim is dependent on the principal relief 
—a declaration of title which fails. If 
there be any claim or user iln regard to 
the land in suit which is not justified, the 
right to a remedy lies with the owner, who, 
on this judgment, is not the Plaintiff. As 
regards costs of the Appellant, the Kes- 
ix)ndent must, in my opinion, w'holly pay 
them. For though it is true that the Ap- 
IHillont has not Cvstablished that there is 
a public right of way over the disputed 
land, the suit was one based on title which 
fails, and the evidence which is said to 
have been tendered on the question of right 
of way was not only admissible but neces¬ 
sary on the question of the Plaintiff’s alleg¬ 
ed title. Thus the Plaintiff asserting such 
title, it was obviously open to and neces¬ 
sary for the Defendants to prove such facts, 
that what w’as alleged to be private pro¬ 
perty was used by others as a way or in 
other fashion* unconnected with such alleg¬ 
ed ownership. None of the facts so proved 
went hoyond this, and thus added to tha 
costs of the trial. They were admissiSIe 
on both the issues, being, according tO this 
judgment, ineffective on ojie issue and 
effective on the other. . The fact., there¬ 
fore, that th$ suboETdiha^ itisue is held not 
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proved does not, therefore, in my i^inion, 
affect the question of costs which should 
be borne both in this and the first Court 
by the Bespondent-Flaintiff who has fail¬ 
ed to est&blish his right to the relief claim¬ 
ed ii^ this suit and appeal. In my opinion, 
and for the reasons stated, the appeal 
should be decreed with costs and the suit 
dismissed with costs. 

Mookerjjsf;, ,T. —The subject-matter of 
the litigation which has culmina.le<l in Ihis 
appeal, is a narrow strip of land, measur¬ 
ing approximately 70 feet 9 inches in 
leiigih and 4 feet in width. The Plaintiff, 
who is the owner of premises No. 20, 
College Street, claims this strip as includ¬ 
ed in her property. She alleges that in 
November 1910, the first three Defen¬ 
dants, who are owners of premises 
No. 3/1/1. Arixx>ly Dane, (which lie to- 
w'ards the east of her premises) trespassed 
on thi.s strip of land and acted in an illegal 
and high-handed manner, namely, entered 
u|)on tlu' land, levelled it up, filled up a 
well and cut down trees. The acts im¬ 
puted to the Defendants led to procewlings 
in the Criminal Court which eventually 
terminated on the 15th December 1911. 
On the 12th .Tannary 1914, the Plaintiff 
instituted the present suit for declaration of 
her title to the strip of land, for ejectment, 
for injnnction and damages and for other 
incidental reliefs. She joined as Defend¬ 
ants eight persons, namely. Defendants 
Nos. 1 to 3 (the owners of premises 3/1/1 
Arpooly liane). Defendant No, 4 (the 
owner of premises 30, College Street, 
which lies towards the north of 29, College 
Street) and Defendants Nos. 6 to 8 (who, 
were lessMs of 29, Collie Street, under a 
lease granted by the Plaintiff to them on 
the 28!rd September 1910). The first four 
Defendants icesisted the. claim of the 
Plaintiff. They denied that the northsm 

boundary of 29, C<^ege Street coinoi^d 

« 


with the southern boundary of 30, College 
Street, and asserted that the two properties 
were separated by a public passage formed 
by a filled up public drain. On these 
pleadings, two issues were raised, viz., 
first, was the disputed strip of land part of 
premises No. 29, College Street: secondly, 
had the fourth Defendant a prescriptive 
right over it. At the trial. Counsel for 
the fomth Defendant admitted that his evi- 
det>ce was insufficient to sustain the second 
issue. The first three Defendants ,there- 
ujwn staled that they did not claim a 
private right of fiassage over the disputed 
strip of land, but that it was a public 
passage, and as members of the public 
they were entitled to use it. Mr. Justice 
Cliandhuri has found the fii^t issue in 
favour of the Plaintiff and the second 
against the, contesting Defendants. The 
decree made by him consequently declares 
that the disputed piece of land forms part 
of ‘iO, College Street, an(> calls upon the 
Defendants to deliver up to the Plaintiff 
quiet and j)eaceful posse.ssion thereof. It 
further declares that the Defendants have 
no right, title or interest in the land nor 
have they any right of way thereupon. It 
also enjoins the Defendants and restrains 
them from interference with the posses¬ 
sion of the Plaintiff. The decree finally 
makes a reservation that it does not affect 
the rights, if any, of the Defendants in 
respect of an underground pipe through the 
land in suit from premises No. 3/1/1, 
Ar])ooly Lane to the College Street main 
sewer. The first three Defendants have 
appealed against this decree, and have con¬ 
tended that the Plaintiff can succeed, only 
on proof of the specific title alleged by her 
in the plaint, wUch, it has been asserted, 
has not been established by the evidence 
in the cause. The fundamental question 

for consideration, aocordingiy is, v^hether 
the disputed strip ol land femns |»rt 
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of 29, College Street as claimed by 
the Plaint^. 

There is no room for controversy that the 
suit as framed is in essence an action in 
ejectment upon establishment of title.' 
The Plaintiff can, consequently, succeed, 
only upon proof of title and not merely by 
proof of possession. It is well-settled in 
this Court, by decisicias which are binding 
upon us, that mere prevkms possession will 
not entitle a lUaintiff to a <1ecree for re¬ 
covery of possession, except in a suit under 
sec. 9 of the Specific Relief Act. [Pttr- 
meshwar v. Brojolal (2), 'Nishachand v. 
Kauchiram (3), Shama Charan v. Abdool 
(4) and Manik Borai v. Umdeharan (.5)]. 
We must, acct»rdingly, investigate the title 
of the -Plaintiff. 

[After discussing the evidence v^n this 
punt, his Jjordshij) couchules as fol¬ 
lows ] 

T must accordingly hold on th«* d(x?u- 
inentary evidence that the title alleged by 
the Plaintiff has not l>edji established. 
This view is supported by the oral evidence 
as to the nature of the possession exercised 
over this strip of land for many years down 
to 1910 when the dispute first broke out. 
That evidence has been analysed hi detail 
by Mr. Justice Woodroffe, and I agree 
with him that the account given by 
Narayan Chandra Sil is fully reliable. 
The oral evidence, to my mind, does not 
show that the disputed strip was held and 
enjoyed exclusively by the owners of 29, 
College Street as an integral part of their 
property; no such claim in fact was put 
forward till the lessee of 30, College Street 
also became the lessee of *29, College Street, 
and found it convenient to make the two 

(9) I. L. tt 17 Ckl. 9fi6 .183(1). 

(8/ I. U P. 88 C«l. 679 i 8 o. 3 O. W N. 

688 (1899>. 

|4) 8 a W. Sr. 1«8(18«8JU 

(8) i8r.L.a;.8«8fi«ioj 


properties contiguous. On the other hand, 
the presence of the underground pipes (the 
existence whereof was strenuously denied 
by the Plaintiff, but was verified by actual 
excavation) and the user of the strip by 
sweepers and scavengers militate against 
the theory that it formed part of 29, College 
Street. T further accept the evidence that 
at the time of the last survey it was con¬ 
ceded on behalf of the Plaintiff that the 
strip occupied the site of what was at one 
time a })ublic drain. 

The question next arises, whether the 
Plaintiff has established a title to the dis¬ 
puted land by proof of adverse possession 
for the statutory period. Here we cannot 
overUwk the fact that title by adverse pos¬ 
session wa%s not exi)Ucitly pleaded in the 
plaint. As ruled by this Court in Hundari 
Dasxee v. Madho Chunder (6), the Plain¬ 
tiff may be allowed to succeed on a title by 
adv(>rsp possession ]►loaded for the first 
time in tlie Court of App(.*al, ]!rovided such 
a (!ase arises ou the facts slated in the 
plaint, and the Defendant is not taken by 
surprisu', 3’his view is sup|x>rted by a 
dictum of Jiovd Davey in Vasitdevfi v. 
Maguni (7), though the contrary view has 
sometimes been maintaine<l. \Majkal v. 
Thunbusuwny (8), Sommundarnm v. 
Vadiveltt (9), Siridmmnri, v. (lobind Shato 
(10), Joylara v. Mohamed Mobarm'k (U) 
and Bijoya\. Bydonafli,(\-^]- Rut even 
if the Plaintiff is i)erjiiitfe(l to set up now 
a case of title by adverse )M)sse.sfiion, it is 
jierfectly plain that th<; enjoyment she 
relies upon imisf possess the same charac¬ 
teristics as are necessary for presumption 

(6, I. ^ • 

{7) L. B. h A. 8t. 88: 8. 0. fi C. W. K. 848 

(IPOO- 

If,) [19I4J M«d VV. N. 7»‘4. ^ 

(9 I. L. R. 81 MmI. 881 <1898 . 

( 10 ) I. L. B. 2 Ca 4 8. tn7». * 

(11) 1. L.R. 8 ( Al 178 0811). 

• (ia)24W.R.444(41t,^ » 

'VAA 
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, of a lost giunt. iHubratHania v. Secretary 
of State (13). The Plaintiff must conse¬ 
quently prove, to use the language of Lor<l 
' Robertson in Radhavnani v. Collector of 
■ Khulna <M>, that her possession was ade¬ 
quate in continuity, in ]mblicity, and iu 
extent, to extinguish the title of the true 
owner. This the Plaintiff has failed to do. 
The erec tion of huts on a portion of the 
disputed land or the projection of the eaves 
over a certain length are clearly insufllicient 
for the purposes of the PlaintifT. There is 
this additional difiiculty that neither as 
against the Crown nor as against the 
Municipal Corporation (who would have 
to be joined as parties if the Plaintiff were 
to be allowed relief on the basis of a title 
by adverse iwssession acquired against 
either of them) has the Plaintiff proved 
. pos.session of the requisite character and 
extent. The title to the drains is vested 
in the ('or|ioration for TMunicipal pur]x).sps 
fSnndaratn v. Municipal Couhcil of 
Madura (16l, Mayor of Tunbjidye lFe//s’ 
V. liaird flO) and Municipal Council of 
Sydney v. Young (17)]. As against the 
Cor{X)ration, the J^laintiff would have to 
prove adverse ywssession for thirty years 
. (Art. 146A, Act TX of 1908). On the 
pther hand, as against the Crown, 
the Plaintiff would have to prove pos¬ 
session for sixty years (Art. 149, Act 
IX of 1908): and here the difficulty 
in the way of the Plaintiff would 
be insurmountable. The Plaintiff hold.s 
29, College Street, as a lessee from the 
. Crown and she must esttblish, if she has 
to succeed against her grantor u}>on a claim 
by adverse possession, that she has en¬ 
ds) 21 Had L. J. 182 (1910 . 

(14) 1. L. R. 27 Cal. 943: 8 O 4 C. W. N. 597 
('»0OJ. 

115) T. L. 1». 25 Mttd. 6.36 ().90J), 

(16) 1. L. R. 25 Mad 636 (1P0I|. 

(18) L. R| [1896] A. C. 484 (1916). 

. (17) UB. .189b] A. 0.467. 


ci'oached on the disjnited land to the 
knowledge of the grantor for the statutory 
)>eriod. Consequently, even if the Plain¬ 
tiff were now permitted to set up a case 
of title by adverse possession, which In 
the circumstances of this case, I think 
she should not be allowed to fall back upon 
at this stage, she could not possibly 
succeed on the basis thereof. 

Finally, avc have to consider whether 
lli(‘. Plaintiff is entitled to .‘in injunction to 
protect her poH8<'S8ion from trespass by 
the Defendants; the Plaintiff seeks to in¬ 
voke the aid of the principle that as lawful 
possession of land is sufficient evidence’ of 
right as owner, as against a person who 
has no title whatever and is a mere tres- 
l)a.s.ser, the ]K)s.sessor can obtain a declara¬ 
tory decree and an injunction restraining 
the wrong-doer. llsmail Ariff Mohamcil 
Chous (IS)]. This doctrine is of no as- 
si'-tiuice (o the TMainliff. It is an elemen- 
tarv rule that as trcsjiass is an injury to a 
Ijosscbsory right, the proper Plahitiff in an 
action of trosf>aH.s to land is the ]>erson in 
actual or constructive possession at the 
time of the trespass; the owner has no 
right to sue in trespass, if any other jierson 
is in ])os.se.s8ion of land, since a mere right 
of property with a right of ]>ossession is not 
sufficient to sup|X)rt the a<ction. Conse¬ 
quently, if, Jis here, the land is in the 
]X)ssesh.on, of a bmant, the tenant is the 
proper Plaintiff to sue for trespass, com¬ 
mitted in respect of the land; but if the 
tiuspass is injurious to the reversion, tfie 
reversioner, although he cannot sue in 
trespass, may sue for the injury done to 
his interest. [B^on. Abr. tit, trespass, 
c. 3: Cooper v. Crabtree (19), Turner 
v. Cameron’s Coal Brook Steam Coal 
Co, (20), Litchfield v. Ready (21), 

(18) r. L. R. 20 Oftl. K84 (1898). 

(19) 20 Ch. I). 589 (1882). 

t20) 6 Exch. 982 (1860. 

(21) 6 Enh. 989 <1860). 
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Attersoll v. Stevevs (22), Gordon v. 
Harper (23>) and Baxter v, Taylor (I)]* 
Chitty in his work on Pleading (seventh 
edition) puts the matter in the same way : 

A person having the immediate rovei’sion 
or remainder in fee or in tail or for a less 
estate may support an action on the case 
for waste or any nuisance of a i)erumncnt 
nature or which aifects, litigates and injuren 
the right and which is injurious to his 
reversionary interest, but he cannot sue in 
trespass when the |K)Hsossion is lawfully 
in his tenant or other |)orson.” (Vol. 1, 
p. 72). “ The gist of the action is the 

injury to the possession and the giuieral 
rule is that unless at the tiitn* the injury 
were commiltetl, the I’laintitf A\as in actual 
j)ossession, trespass cannot be suf>[>orted, 
and though the title may come in (jueHtion, 
yet it is not essential to the action that it 
should; therefore, the landlord cannot, 
during a subsisting lease or demise, support 
trespass for an injjjry to the land, and an 
action, of tre8];>uss must he in the name of 
the tenant.” (Vol. I, ]). 19G). This 
possibly is the reason why the suit was not 
framed as an action in trespass. It is 
consequently imi>ossible to sustain the re¬ 
liefs granted by the decree to the Plain¬ 
tiff, for if the Plaintiff has no title, as I 
find she has not, she is not, under sec. 42 
of the Specific Relief Act, entitled to relief 
even by way of declaration that the Defen¬ 
dants have no right of way. In this view, 
it is immaterial to discuss the second issue 
or to dteterraine whether the Defendants 
have a public right of way over the disinitcd 
strip. But I may add that I see no reason 
to differ from the view that the Defendants 
have failed to establish the alleged right. 
If what is now level land was originally a 
public drain, it did not become a public 

1 Taunt. 188, 190 tl808;. 
t38) 7 T. B. 9 (1796). 

(l)’JB«rn and Ad. 78(1882). 


787 - 


way merely because it was tilled uj) in 
course of time. fJudoo hall v. Gopaul 
Ghunder (24)1. I also agree with Mr. 
Justices W(X)droffe that the discussion oii.^ 
this part of the case really proceeded on a 
misapprehension of the expressions loosely 
used in the written sVitomeuts about a • 
])ublic drain and a public passage on the 
site of the disjnited strip. 

The result is tliat, iu my opinion, the 
apfKJal imist be allowed and the suit dis¬ 
missed W'ith co.st8 throughout. I tliinb 
the Defendants .slionid have tluur ciitiiv 
costs, even though they Jiave faiU^d in tlieir 
allegation (»[ a right of way ; indeed, even 
if the PlaintiiT were allowed to have costs 
of the trial of this issue, it would be ex¬ 
tremely (litlicult, if not prnetieally impos¬ 
sible, to apiwrtion the costs with any 
ap|)roaeh to aeeiiracy, as the very same 
witnesses who de)x>.sed to the (piestiou 
covered by the tiist issue also deposed upon 
the other matter. 

M. K. Appeal allowed. 


[CIVIL APPELLATE JURISDICTION 1 

Appeal from Ouiqikal Decree 
No. 100 OF 1915 

WITH 

Bule No. 312 of 1915. 


Tkunon, J. 
Chauduuri, J. 
191U, 

31, March. 


Bhabatabini Debi, 
Objector, Appellant, 

V. 

Uaiu Cuakan 
Banebjbe, Petitioner, 
Respondent. 


Court H'wi Act <*f &ch. II, ArL H 

—Oavout, what is a-Probate j,roceedtng~^Porwn» 
upon whom ciialions issue I, piefeirivg objeotioHM'^ 
Oigeetions if must be stampe i as caveat. 

* A petition by which a party upon teftom 
citation has been issued opposes the grant 
of probate is not a caveat and need not. be 
stamped as such, ' ** ' 

(84) H. 18 !• A IT aS86). 
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A caveat, which is in the nature of a 
precautionary measure intended to as¬ 
sure that there shall be no proceeding in 
Jlie matter of the estate of the deceased 
without notice to the person who files a 
eafcat, is not necessary where persons in¬ 
terested in the cstgte of the deceased ap¬ 
pear upon citation. 

This was an u|>|)eal preferred on the 
iiOth March J915 against an ar<fero£ A. II. 
Cumiiiing, Es<j., District Judge of Zillah 
‘24-I’argaiuis, dated‘Jt'ind December lt)M. 

The facts of the case iip[K*ar from the 
judgment. 

Babu Satindra Nath MuUhcrjcc for tlie 
Appellant. 

Bobu Hatmtti Mohan Chatterji for tlie 
Tiesix>ndent. 

The JiDoMEN’i or tjii-; (di irr vas a;- 
folloWH ;— 

In this case it appears that a widow of 
the name of Charubala Debi <Ik\l .some¬ 
time in October lt)J4. Thereafter her 
father presented to the Oourt of the I>is- 
trict Judge of Alipur a document which he 
alleged to be the last Will and testament of 
the deceased Charubala Debi and aj>])lied 
for probate thereof. In his application Ik*. 
stated, as the law requires, the names 
of the relatives of the deceased, these 
relatives being in this case two daughters. 
One of the daughters thereupon appeared 
and intimated her intention of opposing 
the application fw'probate. She did so in 
a petiticMi on which she affixed an eight- 
anna stamp. The leame^ District Judge 
was of opinion that this petition was in 
the nature of a caveat and so required a 
stamp of five rupees under Art. 12, Sch, 
II, of the Court Fees Act. •• He therefore 
refused to accept the petition of objection 
and having refused that petition proceed¬ 
ed to deal with the ai)plicatiou for pro¬ 
bate ex parte. His order granting probate 


after these cx parte proceedings is dated 
the 16th J'anuary 1916. 

It is clear that in treating the petition 
of objection filed by the daughter as a 
caveat the learned Judge has fallen into 
error. A c}iveat is in the nature of a j>r6- 
cautionary measure intended to ensure 
that there shall be no proceedings in the 
matter of the o.state of the deceased witli- 
out, notice to the ])crson who files the 
('itveal. In this case no caveat w'as neces¬ 
sary. Citatiems huxl issued upo'ii the 
daughters at the instance of the Petitioner 
and iji answer to the citation she ap[)eared 
and claimed her right to be hoard. Eight 
iumas on such a petition is sufficient and 
the daughter having appeared uik)u cita¬ 
tion and being a ^ktsoii interested in the 
estate of the <lc<.*taise<l shoidd ohvionsly 
have been allowed to be present through¬ 
out the proceeding and to adduce such evi¬ 
dence as she might have in opposition to 
the claim. v 

For these reasons wc set aside the 
Judge's order of the l ltli December 19R, 
and also his order of the 22nd Itecember 
I9J4, and direct that the proceedings he re- 
('pened and that the Will be proved in the 
pre.scDco of the objector who shall be 
allowed full opportunity to adduce such 
evidence in the matter as she may be 
advised to offer. The probate already 
issued shall be recalled. The appeal is 
accordingly decreed and the Rule No. 312 
of 1915, made absolute. 

Costs will abide the result. We assess 
the hearing-fee in the appeal and in the 
Rule at one gold raohur in each. 

Appeal allowed, 

N. G. Rule made absolute. 
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[aX7IL APPEt*Ci4TB JUBtSOTQXn'V } 
Appeals from Order 
Nos. 314 AMD 315 OF 1914 

WITH 

Roles Nos. 702 and 703 of 1914. 

Eastern Mortgage and 
Agency Co., Ltd., 
Pl.'iintiffs, Appellants, 

V. 

Pkemananda r.UHA and 
ors.. Defendants, 
Respondents. 

Iteceivfv, order refutivg to remove, ij nppeafalde — 
Resignation of one of two joint Receivers if termi- 
natee order appointing Re‘eiver. 

No appeal lies ayahtH an order refusing 
to remove a Receiver who has already been 
appointed. 

Where ln'o persons were appointed joint 
Receivers to an estate, Ike order appoint¬ 
ing them did not come to an end on the re¬ 
signation of one of them so as to leave the 
estate without a Receiver and without the 
protection for ttfhich a Receiver is, in fact, 
appointed. 

These were appeals preferred on the 
*24th June 1914 against an order of liabu 
Behary Lai Chatter jee, Subordinate 
Judge of Zillah Dacca, dated 6th June 
1914. 

The facts of the case will api)ear from 
the judgment. 

Afr. G. R. Doss, Babus Pravash Ch. 
Mitter and Amhica Pada Chowdhury for 
the Appellants, Petitioners. 

Mr. Langford Jjimes, Bobu Gopal Ch. 
Doss, Dr. Sarat Chandra Basack and Bobu 
Satis Ch. Ghowdhuri for the Respondents, 
Opposite Party. 

Tlie Judgment of the Court was as 
follows:— 

WooDRoFFB, J.—am of opinion that 
the preliminary objection that no appeal 
lies in this matter succeeds. This is not 
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a case of an application for appointment 
of a Receiver or of a refusal to appoint a 
Receiver. In substance it is one for the 
removal of a Receiver who has already 
been appointed. 

Therefore, I think that no appeal lies. 
But as the case has been argued afji^some 
length J shall deal with some other points 
which have been raised. 

The Court Avas of opinion that in the 
interest of the estate two Receivers should 
Iks apiK)intcHl so that the interests of both 
the morgagor and the mortgagee might 
be represented. Each of the parties was 
allowetl to nominate. The Plaintiffs no- 
miiiiited Afr. Tweetlic and the Defendants 
nominated Preniananda Saba who is a 
t!oiirt Officer, a Shoristadar. Our atten¬ 
tion has been drawn to the decision in 
Mohini Mohan Patra v. Ram Narayan 
Patrn (J) in which an opinion was ex¬ 
pressed that it was not expedient to ap¬ 
point a Court Officer as a Receiver. But 
we are not concerned here with that ques¬ 
tion, for we have not to consider an appli¬ 
cation for the appointment of any Court 
Officer as a Receiver but we have to deter¬ 
mine whether any appeal lies upon an ap¬ 
plication to remove a person who is a Court 
Officer from being a Receiver. 

It appears clearly that the order for 
appointment of the Receiver was not by 
consent. It also appears that for some 
time the joint Receivers worked together 
without any (at any rate overt) quarrels. 
Later, disputes arose between them which 
appear to have been due to several causes, 
some of Avhiyh have been drawn to our 
attention by Mr. damea. One cause of ill- 
feeling appears to have ariaen out, of the 
question as to whether or not, Mr. 
Tweedio should retain for faimsdf whet is 
described as a personal nazaf or whether it 
should be credited to the esMe.; Bahu 
Premananda Saha very prop^li^’^ilhcmght 

(1} u 0. L. J. its fSptl). 


WOODROKFE, J. 
COXE, J. 

1914, 

6, August. 
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Bastebn Mortoacib and Agisncy Co., L'j 

that this vaziir should bo credited to the 
estate. 

Another point to be noted in this con¬ 
nection is that Mr. Tweedie while leaving 
India had purpoi'ted to appoint a eubsti- 
tute io act for him and the Judge did 
not, and I think rightly, accept Mr. 
Tweedie’s substitute. On Mr. Tweedie’s 
return he found that his substitute 
had not been apjjoinled and that his 
co-Receiver had received the commissions 
for the work done as was right seeing that 
the work had been done by Babii Prema- 
nanda Saha alone. Following on these 
disputes in which the right appears to 
have been with Babu Premananda Saha, 
an application was made by Mr. 'J’weedie 
with a view to get his co-llecciver removed 
on the ground amongst others that In; 
was ignorant of zemindary business. Mr. 
Tweedie also states that if his wishes were 
not given effect to he would himself retin-. 
This he subsequently did. 

It has been contended before us by 
learned Counsel on behalf of the Appellant 
that on the retirement of Mr. Tweedie, the 
order appointing the Itecoivers came to an 
end. For such a proposition no authf)j’ity 
of any kind has been cited. It would b(j 
indeed dangerous to bold that if—two 
persons are appointed as Kcceiveis and one 
were (to give an example) suddenly to die 
that then the estate would be without a 
Beceiver and without the protection for 
which a Beceiver is, in fact, appointed. 

Moreover, our attention has been drawn 
to an order passed by the. Subordinate 
Judge on the 4th July 1914, which -states 
that Mr. Tweedie was a Receiver until the 
date W'hen his resignation was accepted. 

It further directs that the sole Receiver, 
Premananda, should submit accounts for 
the period subsequent to that and until the 
appointment of another joint Receiver. 
The Appellants appear to have refused to - 


[). V. Premananda Saha. 

nominate any person to represent them as 
a Receiver in the place of Mr. Tweedie 
w’lio had retired. 

It has also been objected that even if 
these contentions with which we have 
(k'iilt are not made out the objection which 
has been raised against the continuance 
of the Hheristadar as Receiver has not been 
im-estigated. These objections appear to 
m<f rather to have come from Mr. Tweedie 
for the personal reasons stated than from 
(he ComjKiuy in whose name he purports 
(o act. Blit it is quite clear and tliis is 
made (mt it^ the 19th paragraph of the 
atVulavit of Premananda that the objections 
which was ])nt forward in the name of the 
('om])any wore fully considered by the 
Court as also was the written answer of 
J’rcmaniinda which was put up before the 
J iidgo. 

On these grounds I hold that there is no 
ii|)j)(>al or a case before us for revision. 
The appeals therefore fail aftd are dismissed 
with cosis. We assess the hearing fee at 
five gold mohurs in each case. 

'I'lic link's are discharged. 

Coxii, J.—I agree. 

Appeals dismissed, 

K. C. M. Rule discharged. 

IGIVIL REVISIONAL JURI8OX0TION ] 

Rule No. 1210 of 1915. 

' Radua Sham Basak 
D. Ohatterjeb, J. and ors., Plaintiffs, 

Beaohcboft, j. Petitioners, 

1916, V. 

Heard, 28 and I The Secretary of 
29, March. State fob India 

Judgment, in Council, De¬ 
ll, April. fendaut, Opposite 

j Party. 

Indian Railwayt Acl (/j’ of 1890), teo$. 8 (6), 77, 
HO—Railway adtninittered by OovemmmtSuit 
by consignee for price of goods eoneigned and mis¬ 
laid by railway—Notice to Traffic Manager and 



791 


VoL. XX.] THE CALCUTTA WEEKTiY NOTES. 

Badha Sham Basak v. The S.EoitETAiiy op State for India in Council. 


to Collector for t'ecretar^ o State, if eujic’ent — 
Liniftat on—Limitation Act {fX of Sc/i. J, 

Arte. SO, SI, 115. 

In the case of a radlway administered by 
Government, notice under sec. 77'of the 
Railways Act is [in view of the definition 
of the words “Railway Administration" in 
sec. S (6) of the Act] effcctire, if served on 
Government, and sec. 140 dors vot mean 
that the “ Manager ” is the only person 
on whom notice can be srrreil, but that if 
notice is served on the Mamuier, it tniist be 
served on him in the nianin r provided in 
sec. 140. 

The Sborbtaky of Sta i I'; v. Dh’CIIand 
P oDDAii (1), Gbe.\t Indian Peninsula 
Bailway tj. Chandra Bai (-2), Janaki Dabs 
V. The Bwgal Nagpur Railway Company 
(3), Peri ANNAN Chetti v. South Indian 
Railway Comp.any (4) and N \diar ('-hand 
Saha v. Wood (5) considered. 

Per J). Chatterjee, ,I.—Si'mble .—In 
the absence of*evidence slioiring that the 
“ Agent " of a railway ndniinislered by 
Government is the Manager, or that the 
“ Traffic Manager " is not the Manager 
and regard being had to the ndc printed and 
published in the Fare and Time Table of 
the Railway that “ references regarding 
delay in transit to or loss of good,<(, parcels, 
luggage or other articles or claims for eoni- 
pensation and refunds shoidd be addressed 
to the Traffic Manager," notice to the 
Traffic Manager may be considered suffi¬ 
cient under sec. 140 of the Act. 

In a suit by consignors of goods which 
were not alleged to have been lost, but 
were found to have gone astray after 
they were delivered to the Railway, for re¬ 
covery of their price with compensation, 
the Defendant did not plead or prove any 

(1) I. L, R. 24 Cal. 004(1897). 

IS) I L. B. 9» All. COCO'. 

<8l 16 O. W. N. 866 (1BI2). 

(4) I. L. B. 28 Mad. 187 (1899). 

J^) l.Ii.^l.^25qal..l94(l$07), , ■ 


loss and on the other hand alleged that the 
goods Imd not been delivered at all, nor was 
there evidence when the goods were to be 
delivered. 

Held, j)cr Curiam, that neither Art. 30 
nor Art. 31 applied, and (Per D. ChJItter- 
JRU, J,), that the suit was governed by Art. 
115 of the Isf Schedule to the lAmitation 
Act. 

AIoiian Sincii (;ha\van v. Conder (G) 
and. |)\xMri,L r. Uritish India Steam 
N \vi(i\Tio\ ('ojMj>a\v CJ) referred i,o. 

'i'liis was a Rule giaTiled on the 20tli 
Ih'ceinl.s'r 11)15, against the judgment of 
Hahn R. (1. Sen, Small Cause. Court Judge 
ol Dacca, dated the 5th October 1915. 

TJie facts of the case as found by the 
Court below were as follows ;— 

On the 23i-d Alarch 1914, two bundles 
of cotton thread weighing 3 m<ls. 38 seers 
were hoolccd at tlio Dacca. Raihvay Station 
and under Invoice No, G were despatched 
for cariiagc to Narsinghdih for delivery 
to (iohinda Cliandra Das, the consignee. 
.'M Naraingung<‘, the uagon currying the 
a fore,said goods was ojiened for trauship- 
inent to the Steanier Conifiany but the 
goods were not found in the wagon and 
tlic Jlaihvay Company fail<x1 to deliver the 
goods to the consignee. The Plaintiffs, 
con.signorH, Iwought this action on 22nd 
AjU’il 1915 for recovery of the price 
of good.s with damagc.s thereon. The 
Defendant Company urge<l (D that the 
claim was barred under sees. 30 anii 31 of 
the Limitation Act, hut from the evidence 
of w'itiiesscs* examined by the Defendant 
and the Jhll of lading it was, in the Court’s 
opinion. < ieiir that the Defendant Company 
i-eceived the cotton threads for despatch 
to the consignee at Narsinghdih, that 
one Sultan Baksb Chaudhuri^ Tally Clerk, 
was said to have loaded the geiods as per 
,6( I. L. B. 7 fioni. 4178 (1888). ** 

(7) I. h. »,:i8 (1886). 
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Invoice No. 6 in the van No. 3466, but 
when it was opened at Naraingunge by 
Jnan Ranjan Das Gupta it appeared that 
the goods in question were not there. 
Under the circumstances it seemed to the 
Coui^ probable that the goods had gone as¬ 
tray at Dacca instead of being put in the 
right wagon. In this view the Court heltl, 
on the authority of the decisions in Dan- 
mull V. Britifih India ftteam Navigation 
Company (7) and Mohan Singh v. Conder 
(6) that the case was governed by Art. 49 
mther than by Arts. 30 and 31, Sch. I of 
the Indian Limitation Act, so that the 
suit was instituted in time. 

The Defendant had also pleaded (2) (hat 
no proj)er notice under sec. 77 of the Rail¬ 
ways Act had been served wdthin the 
period of six months required by the Act. 

On this question the Court held that the 
notice that was given to the Government 
was not served within six months from the 
date of delivery of the good-i inasmuch 
as a registered letter addressed to Govern¬ 
ment on 28th January 1915, was not ac¬ 
knowledged till the 30th January 1916, 
and that the notice which was served upon 
the Traffic Manager was not a notice to the 
Manager of the Railway Administration 
and that there was nothing in the record 
to prove that the notice served ujx>n 
the Traffic Superintendent reached the 
Manager within six months from the date 
of delivery of the goods. In this view the 
Court dismissed the suit, but in concluding 
its judgment it added that if the claim was 
maintainable he would have decreed the 
suit for Rs. 392-15 only. 

The Plaintiff moved the High Court and 
obtained this Rule. 

Dr. Sarat Chandra Basak and Babu 
Hemendra tCwnar Das for the Petitiemer. 

l6) mu.! Bom. 478 (1888). 

(7) I. li. B. la 0*1. 477 (1888), 


Babu Ham Charan Mitter for the 
Opposite Party. 

The Judgment of the Court was as 
follows:— 

D. Chatterjee, J.—The petitioners, on 
the 23rd of March 1914, consigned two 
bundles of cotton thread at the Dacca 
Station of the Eastern Bengal State Rail¬ 
way for conveyance to one Gobinda at Nar- 
singhdih. The goods did not reach the 
consignee and information was giten to 
the District Traffic Superintendent on the 
25th of May 1914. On the 5th of June 
1914, they gave notice to the Traffic 
^Manager of the Railw’'ay at Sealdah that if 
they did not get delivery within a week 
they would bring a suit. The*Petitioners 
say they gave this notice in accordance 
with the following Rule printed and pub¬ 
lished in the Fare and Time Table of the 
Kastorn Bengal State Rahway. “ Refer¬ 
ences regarding delay in transit to or loss 
jt)f goods, j)arcel'.s, luggage or other articles 
and claims for comiwnsation and refunds 
should be addressed to the Traffic 
Manager, Cakuitta." They also say that 
the said Railway has no officer who is 
called the Manager but there is one called 
the Agent. On the 1st August 1914, they 
served a notice on the Secretary of State 
through the Collector of Dacca demanding 
])ayment of compensation and informing 
him that in default of payment a suit 
would be brought after two months. 
This notice was, it seems, sent over by the 
Collector to the Traffic Manager who 
wrote to the Petitioners asking for details 
of their loss and such details were duly 
supplied on the 4th of October 1914. On 
the 23rd December 1914, and 8th January 
1915, the Traffic Manager wrote to them 
that the matter was under enquiry. The 
Petitioners brought a suit for the recovery 
of the price witii oompenaaritm. The De- 
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femlani, the Secretary of State, ]>lcade<l (1) 
that the suit was not maintainable as no 
notice had been given to the Agent of the 
Builway imdor see. 77 i,f the Railways Act : 
(•J) that the suit was barred by Arts. 30 and 
31 of the 1st Schedule to the Limitation 
Act : (3) that no goods Mere in reality 
consigned by the .Plaintiffs who brought 
the suit in collusion with the servants of 
the Railway. 

The learned Judge in the ('ourt below 
hold that the goods had been really con¬ 
signed but must have gone astray at Dacca 
instead of being loaded in thc^ proper 
wagon, but as no notice had been served 
(111 the Agent within si.v months he dis- 
missi.'d the suit M’ith costs. 

Tlie Petitiomjrs obtained this Rule from 
Ibis Court and it is nrg(‘d at tlu^- luairing-. 
that the learned .Judge was wrong in his 
dcei.sion on the (piestion of notice. 

See. 77 of the Raih^ays ,\ct [irovides lint 
notiei' mn.st be givcii to the Rail«ay Ad¬ 
ministration within six months of the 
delivery of the g(K)ds foi' carriage by tlie 
railway. See. .‘J says that “ Railway 
Administration " in the case of a Railway 
administcrtxl by tJovernment, means the 
Manager of the Raihvay and include.s the 
(Jovornment and in the case of a Railway 
administered by a Railway Company 
means the Railway Company. Sec. IJO 
jirovidcs that any notice ro()uired to he 
served on a RailMay Administration may 
be served in the case (jf a Raihvav ad-' 
ministered by the Govonnnent, on the 
Manager, and in the case of a Railway ad¬ 
ministered by a Railway Cmrumny, on the 
Agent of the Company in India. 

It is contended by the learned Vakil 
lor the Petitioners that the. service of the 
notice, dated the 1st August 1914, on the 
Secretary of State through the Collector 
of Dacca was sufficient to meet the require¬ 
ments of sec. 77 : the learned Vakil for 


OF State fob India in Col ncil. 

the Si'cretary of State eoiiteiuls that 
sec. 110 is imj'ierativi' and im notice but 
on the Manager is acceptable. I think 
sec. 110 lias not the effect of cutting down 
th(^ connotation of the words Railway Ad- 
miui.strati(jn as contained in s«'e. 3 Id), 
only provides for the convenience of tlic! 
party aggrieved that if lu* wants to servo 
the notice on the Manager of the State 
Railway or the Agent of the Railway (‘om- 
pany he must do .so in one of the ways 
mentioned there. If Ihe jiarty chooses to 
give noti(^e to the (lovernment or the 
Native Stale or the Railway Company 
thci'c is nothing in the Act to jnevent his 
doing so; the latter alternative may 
enhance his trouh'o, hut it cannot lako 
away his rights. I think the clause “ in¬ 
cludes the (Jovcrnmeiit " has the effect of 
extending the meaning of the words Rail¬ 
way Administration whereas the said 
words might not mean the (JovernnuMrt 
when then*, was a ^lanager. A inimlxT 
of cases have been relied on in this con¬ 
nection by either side but T do not think 
that any of those case.s contra-indicates 
the above ^'i<wv. The case of The Sccrc- 
tnry of Slate v. Dipchaml Voihhir (I) is 
however the only case which had rofereiict! 
to a Slate Railway. The notice to the 
Collector there was beyond six inonlli-? 
from date of delivery and tben'I'ore of no 
avail ; the other notice was to Ihe Traffic. 
Hu|ierintcndent within six uiontlis and the 
case was sent hack for a ffnding win'llier 
it reached the. Manager within Ihe re- 
(juired time. 'I'lvs east*, if it helps any 
side, seems to help the'iVtilioncrs for it 
was held in effect I hat it was not neoes- 
sarv to serve notice hoth (in the Collector 
anil tlic ^Manager: for if it were the 
opinion of the Court that the Railway 
Administration meant both the Mai\ager 
and tlie Governmeat ah!! hotioee were re¬ 
al I.L.E 

t A1 • 
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qiiirod to be given to botli, the case would 
have been tlis|X)se(l of at once as the notice 
on the Collector was out of time. 

All the other cases referred to in the 
argnnu;nt are Railway Conii)any cases aiul 
liave hardly any bearing on the |X)int at 
issue befoi'e us. Sonte of them, however, 
do indicate the oinnions of the hvanied 
Judges who d('cided them on the point 
and may be referred to iu this connec- 
tioji. The case of the (irKit Iiuliaii 
Pcniit.whir llailicnii v. (Hiandra Bai (’2), 
held that a notice to the (leneral Tratl’ic- 
Manager was not a notice, to the Agent 
and was therefore insufficient. The 
learned Judges, hoAvever, say in one part 
of their judgment “ the notification of a 
claim prescribed by st'C. 77 may there¬ 
fore bo given either to the Railway Ad¬ 
ministration a.s defined iu sec. d ((>) or in 
any other way.” In iJie case (d‘ Jnnnl.i 
D//.V V. The Ijcn(fnl-N^f/jmr Jiaiiiraif Com- 
pnmj t.’l), it was hold that a notice to the 
tJoofls Huperintendent is not a valid 
notice under secs. 77 and 140. Kir 
liawTonce denhins, (h J., says in his judg¬ 
ment, however, ” the method of service 
permitted hy this section (140) has not 
been followed nor has it been 'sluiwn that 
the claim has Iwen otherwise preferred to 
the Railw'ay Adnniustrution so as to satisfy 
tlie requiremejits of wc. 77.” The 
Madras High Court also expre».s(Ml a 
similar ojanion in the case of Periamian 
Chetti V. South Indian Bailu'oy Conipmin 
(4). The learned Judges say “ We do not 
think that sec. 140 preeludes a clainuint 
from showing that the notice recpiircd hy 
see. 77 did in fact reach the agent witliin 
the time limited though not in one of the 
mode.s ^nescribed by sec. 140. ’’ Thi.,? view 
is iu accordance with what was held in this 

(‘0 I. L. R. AJl. 662 (IWS). 

18) 16 0. W. N m (1912). 

. (4) 1. L. H 22 lUd m (1899). 


OF State fob India in Council. 

(’oiiit in the case of the Secretnry of State 
V. Dipehand Poddnr (1), I am aware of a 
note of dissent from the Atadras case ox- 
jirossod in the, case of Nadinr Ghand Saha 
V. fVood (5) but that case must be read by 
the light (»f its own facts and besides the 
autliorities quoted do not seem to support 
the O]nnion which was expressed in terms 
rather too general, furthermore tlmt was 
a com]>ajiy ease and the point now before 
us was foreign to the empiiry. I think 
therefore that these eases do ivit sujqiort 
the contention of the Ojqjosile Party and 
the. n()l!e<‘- that was served in this case upon 
tin* (ioverninent through the Collector 
within six months was snflicient to satisfy 
the requirements of sec. 77. In this view 
of the ease it is not necesifury to consider 
whether the notice to the Traffic Manager 
w as a valid notice. I think it rigiil to state 
how<*ver that the yiosition taken by the. 
learmsl Ciovernment Pleader in this nw- 
]H!et also is veiy debatable. He says the 
notice ought to have been to the Alanager 
of the Railw ay hut there is no officer having 
that designation on this Railway : tiien he 
says the notice ought to have been served 
oil the Agent but the law does not require 
notice to be given to the Agent in a State 
Railway and if a notice had actually been 
given to tin* Agent it could have been 
argued that it .should have been given to 
the Muiyiger. Then again there is no 
evidimce that the Agent is the Afanager or 
that the I’raffio Manager is not the 
ATanager. 

On the other hand the Time and Fare 
Table of the Railway which ia presumably 
issued hy the authority of the Railw’ay 
Administration directs the public to give 
notices to the Traffic Manager. I think 
that it is the duty of the Government to 
throw more light on this point and inform 

dl I L. R. 24 C«L 808 (1897). 

<6) I. L. R. 86 Oal. 184 (1807). 
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the i>ublic that the Manager of the Rail- 
way for the i>nrpos;e of serviiYg notices is 
either the Traffic Manager or the Agent 

somebody else. 

The next question is that of limitation 
under Art. 3() or 31 of the 1st Schedule 
to the Limitation Act. The goods were 
delivered to the J{a.il\\a,y on tlui ^Brd of 
March 1911 and the suit was brought on 
the 2’2nd of April about a month over 
one year aftcu-. Art. 30 does not ap^dy 
as the ITyntifl's’ case was not for tlie loss 
t>f the g(X)ds and the Defendant did not 
])lead or prove any loss. On the other 
hand the Defendant jdoadisl that no goods 
Jiad l)een delivered at all. Art. 31 apjdies 
to suits against a carriei' for CiUniK^Jisation 
for non-delivon|’ of or delay in delivering 
goods and the lime for suit is one xa ar Irom 
the time when the goods ouglit to be deli¬ 
vered. ] think this article also has no 
ajqdieation. In the first place this artichi 
seems to eontem])late a suit l>y the ]>arty 
Mho is entitled to the delivery, namely, the 
eoiisiguoe. In tlie 'second ))laco it vvould 
he for tlie comjiany to show w hen the goods 
ought to have been delivenul—that fact 
being presumably within its knowledge 
but there is no ('vuletute on the piniit : on 
tho contrary the case of the Defendant 
being that no goods wore in reality deli¬ 
vered, he could hardly prove Avhen tho 
goods should have been delivore<i. Nar- 
singhdih is not a place on the same line 
but has to be reached after transhiimient 
at Xaraingnnge, so that one cannot even by 
guess say that the goods should have 
reached within a month. Ai>art from 
this consideration, however, I think that 
this is a case ofy** breach of a written con¬ 
tract and Art. 115 of the Schedule governs 
the case. It was so held in a similar case 
Mohan Singh Chiiowan v. Conder (6^ which 
was followed hy Garth, C. J., and Wilson 

fe) 1, L. 7 Bom. i78 (1888). 


J., in the case of Danvittjll v. llritish, India 
Steam NavigaLion Company (7). Tln"t 
being .so the suit was not barred by limi¬ 
tation. The learned Judge says he would 
have (lecrec<l the suit for Ks. 392-15 only 
if it were maintainable. I would, therefor?^, 
decree the suit for Rs. 39*2-J 5 with costs. 
The Detitioueis are entitled to their costs 
in this Court three gold niohurs. The 
Rule is accordingly made absolute. 

. BexciiiTlOI'T, j.— 1 .agree that in view* 
of the definition of the words “ Railway 
Admiiiistration” in see. 3 (d) of the Act, 
the notice under sec. 77 is effective if 
S(*i*\*ed on the (jovernincnt, and that sec. 
110 does not mean that the Ma^iager is 
the only licrsou on whom noticie can he 
served, but that if notice is servi*d on the 
Manager, the only alternative being service 
on the (lovernment, it must be sen’ed on 
him in the manner provided. 

Whether the Collector D tho ])ro|X‘r 
person to receive notice nmler sec. 77 on 
behalf of (lovernment when notice is 
serv('d on (lovernment and not on the 
Ma.nnger, 1 ex]Yres.s no opini<m, but as the 
learned Government Pleader did not sug¬ 
gest that he was not, except in so far as 
he argued that under sec. 1-iO notice must 
bo served on the IManagfU* alone, for tJie 
jnirposes of this rule I accept tlie puf^ition 
that notice to tho C^illector is notice to the 
Government. As regards the qiiesfion ol 
limitation it is snfiicieJit to say that I agieo 
that Art. 30 does not apply, and that if Ait. 
31 does there is no ev ideiiee w hen the goods 
ought to have l)e#n deliveied. 

I agree in deeroeiiig the suit. 

(7> I. L. B. 12 Cal. 477 (1886). 
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Bev. No. 188 of 1916. 


0 


Atcl Hazra.!! and ors., 
2nd Party, Petitioners, 

V. 

Uma Charan Chonopati 
and others, 1st Party, 
Opposite Party. 
Criminal Procedure Code {Act V of 1S9S), sec. 
liS— Order undtf section contrary to decree oj Civil 
Court. 


Chitty, J. 
Walmsley, j. 
1916, 

10, Mareh. 


The PcUiiotior.^, the .^iceovd pnrlij io Ihr 
procecdhxj under see. 145, Cr. P. C., 
oblahted a decree against one of the fir.<il 
party and another person trho tre,rc oitdl- 
ed to an undivided one-fourth share in the 
property in dispute. This share .so/d 
in execution oj the decree and putehas(d 
by the dceree-holdeis. the Petitioners, who 
obtained delivery of pos.<}ession through the 
('onrt. The Magistrate finding that the 
Petitioners were never in actual possessiun 
of the property and the crop wa.s groten 
by the first party made an order in faronr 
of the hitter. 

Held —That the order teas liable to be 
set aside.. 


This was a Itu'.e firanted on tlio Kith 
Pebriiary 1910 an oivIcm- passc'd oy 

Babn ,/oy Kali IMukoijec*, Jst elass 
Honorary Magistrate of Anita, on tlui dlli 
l^’ebruary 1910 declaring the 0])posile 
I’arty to be entitled to iiossossion of the 
disputed lands and directing jx^itioners 
to jiay Rs. 32 as costs to the Ojiiiosit;* 
I’arty, 

The order of the Magistrate was as 
follows :— 

On a )X)lice report that there was every 
likelihood of a broach of the peace regard¬ 
ing the cutting of paddy in 32 jilols of 
lands proceedings under sec. 145, Cr. P. 
t'., had been drawn up by the Honorary 
3dag\atrate of Amta. The Ist party and 
t e 2nd party appeared and put ki their 


respective claims to the properties in dis- 
]>ut.e. 

The first parly alleged that the lands 
wei'c in their joint possession and they 
cultivated the lands this year and wem in 
}x)sscssion of the lands and grew crop on 
them. 

The second party alleged that they pur¬ 
chased the land at an anction sale in 
execution of their decree against Bhusan 
and Nanda Chongdar and got delivery of 
])ossession through Civil Court and culti¬ 
vated the land this year and gr/,‘w crop. 

J^’roin the evidence on both side.s it s 
(piite clear that the land belonged to I'ma- 
Charan, Bhnsan, Nanda and others in 
equal shares. 

G’he second ])arty Atul Chandra and 
another purchased the sbafle of Bhusan and 
Nanda which is only one-fonrth in an auc¬ 
tion sale. 

According to sale certificate, 2nd |xirty 
purchased certain quantities of land of the 
entire plots which on calculation comes to 
onc-fomlh in each plot and he also took 
symbolical possession of the same. 

D * * • » 

The only question to he determined in 
this case is who were in sictual jiossr’ssion 
of the lands at the time when proceedings 
were commenced, lioth have produced 
large number of witno.sscs and from the 
evidence adduced by 1st party it has been 
satisfaciorily proved that the lands were in 
|)osscs.sion of the Ist paity and they ac¬ 
tually gjevv crop. 

3 cannot under.stan(l why th<5 Ist party 
would come and resist the 2nd party in 
taking away the paddy when they jieace- 
fully allowed them to take jxissession only 
five or six months ago.** . . I believe 

1st party did actual cultivation of the land 
and were in possession, the 2nd party fail¬ 
ing to geT acfiial possession resorted to un¬ 
lawful act in cutting the. paddy in an un¬ 
ripe state. It is-no doubt 2nd party has 
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a right to posseKHion by virtue- of their 
purchase but actual jjossyssion rests with 
1st party . . . ITenco ordered that 

possession be declared in favoiir of l^t. 
party, etc., etc. 

liabu Mountolha Nalh Muh'rjee for the 
Petitioners. 

liabtifi DnfinroLhl S(nvjiil and Drbendra 
Narniii Tihuitncharjrr for ilie Opposite 
Party. 

The drncMKNT ok inn CoraT A\a.s as 
follows :— 

In this case, the tivt* Petitioners, who 
are the second parly to the ]n-occ*edings, 
obtained a decree against Pdiusan Chong- 
dar (one of the first party) and Nanda 
Chongdftr, who were entitled to an un¬ 
divided one-fourth share in a property. 
This one-fourth share was hronght to sale 
in execution and was jnireha.sed by the 
deeree-holdei^s. They obtained delivery 
of possession through the Court. The 
}>ro.scnt proceedings were taken between 
the fn-st |)arty—of whom Blnisan Chong- 
d'ar, (rtie of the jndgment-dehtors, was 
one, and the second paity, who wore tlie 
dw:reo-holderR. The learned ^fagistrato 
has found that, though the second party 
are undouhtodly entitled hy virtue of their 
purchase to an undivided one-fourth 
share, they were never in actual possession 
of the ])ropcrty and that the crop was 
grown entirely hy the first party. He 
has acc’ordingly dcc’ared in favour of the 
ixjssession of the fir.st j)arty and directed 
the second i>arly to go to the Civil Court. 

We do not think that the order in this 
])articnla.r case can stand. It seems con¬ 
trary to all principles of justice that a 
judgment-debtor should he allowed to re¬ 
tain, possession against his decree-holder 
who has actually be<m given iwssession 
against him by a Civil Court, and, in a 
'{Huceeding, to assei-t that p<w- 
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* 

session and, by force, of the order of the 
Magistrate, drive the decree-holder and 
nuclion-pureha.ser l)ack to the Civil Court 
for a fmther declaration of his rights. 
Tliis element in the case l)efore us dis¬ 
tinguishes it from the case of ^li:tsauta 
huiniri Dasi v. Mohcfih Chandra Saha- 
(1). With the jirinciples laid down in 
that i-ase, we arc fully in accord; we think 
thiit the prc'.sent order cannot he alibwed to 
stand and nuisl be set aside and we order 
accordingly. 

Tf there is still any likelihood of a breach 
of the peaCv’, the ^Magistrate will have 
]»ower to take steps under sec. 107, Cr. 

P. C., to hind down tin* aggressiv.* paities. 

S. C. M. Hide made ab.'adufc. 

PATNA HIGH COURT. 

fOIVn. APPELLilTB JUBISDIOTION.] 

Appeals from Obioinal Decree 
No. 245 OF 1913. 

' Buaoat Mal Sahu, 
Defendant No. 1, 

Chapman, J. Appellant, 

Atkinson, J. v. 

1916, ^ Sk. Abddl Karim and 

6, April. anr.. Plaintiffs, Nanka 

Salin Defendant No. 2, 
Rc.spondents. 

JUor'gftge hy Mitakshira father — Son, though of 
ago, not a party to the deed—Hu Itahthty Moral 
ohtigatioH to pay f ither's debts, unless incurroti 
for immoral purposes—Legal proof of immoral 
purposes. 

Liahilif/f on ibe pari of a .vow to pay a 
father'^ debt arUr,v from moral and reli- 
qiotpi dutij and obligation and this is so 
eren though the debt is not incurred for the 
benefit of the. indwidml or for tho estate. 

.1 son eon only exempt himself from liahi- '' 
lily if dan establish that the father was 
(I) I. L. B. 40 Ofei Ott; «. o, 17 a W. N. 944 
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guilty of applying the money for some 
immoral purpose. 

Although there need not he any direct 
proof that the money mas raised to he 
spent on any particular person, yet one 
must te reasonably satisfied that the 
father mas a man of ricious, extravagant 
and hist fid hahits and that he raised the 
money for the purpose of ap]dying it for 
the in%ioral purpose. In some may hy 
reasonable legal proof if must be sheien 
that there, is a eonneetion mith the debt 
and the immoral purpose. 

Chi.ntamanrav ^VJeiikxdaij': v. Kashi- 
iVA'i’ii (;i) and Dattatraya Vishnu v. 
Vishnu Najiayan (1^ referred to. 

To he liable on a mortgage executed by 
the father for a purpose, not proved to be 
immoral, it is not necessary for the adult 
sons to be parlies to the bond. 

The ease of Upoorikji’ Tkwary v. 
liAiiLA Baxdhjkk Sahav (1) scems to have 
been overruled if not disHnetly qualified 
by the later ease Basu Kookr r. HuiR^ 
Das (:>). 

This was an apj>eal af'uinst the jiulgiTiuiit 
and ducree pa.sst*d by Jial»u Shasiblmsan 
Basil, Snixirdinatc Judge of I’aJainow, 
dated Otli March 1913. 

The. facts of the case were shortly as 
follows :—Kunja Behari Bahu, the deceas¬ 
ed father of the J )efcnd!a.nt.s Nos. 1 and 2, 
executed a mortgage-bond on 2yth Decem¬ 
ber 1890 in favour of Mnksud Ali, deceas¬ 
ed, for Bs. 2,400 with interest at the rate 
of Re. 1-8 per cent, per mertsern. The 
Plaintiff No. 1 is the son and the Plaintiff 
No. 2 is the widow of Maksud Ali. The 
present action is brought by the Plaintiffs 
for the recovery of Rs. 2,400 by way of 

(I) I.L.R. fiCaL 74B (tSBt). 
t2) I. L. R. 9 Oftl. 4P5 (1882). 
m T. L. R. 14 Bom. 880 (1880;. 

(4) }. L. R. M Bom: 68 (1911). ^ 


])riiH;i])al and Rs. 4,008 by way of interest 
due on the morgage-bond. 

Both the Defendants filed a joint written 
stii(<*ment, stating that tin' Plaintiffs were 
not the heirs of Muksnd Ali, that iJie 
fallier of the Defendants was profligate 
and was addicted to debauchery, that he 
ineu'ired the debt, if at a'l, for immoral 
|Mir|H)st‘s, that they were .separate in irie.ss 
aivl property from their fatlu'r and that 
tliev are not liable for bis d “bt. 

iiie Subordinate Judge found all -the 
jioints in favour of tlie, IMaintiffs and 
deeu'cl tlu' suit for Its. O.i'SO after dednet- 
ing the sum of Rs. 28 only frf)m the elaim 
of the Plaintiffs which was shewn to have 
Ix'en (Kiid to .Muksnd Ali. 'I'lic Def<*n- 
(1,'iiit No. 1, the elde.d son fiF tlu? original 
uaa-tgagor. preferred this a)>|K’al and 
(•li.dlr'iiged the cf)nelu,si(»ns of tlie first 
t'oiirt so far as liis liability for the debt 
was efaicerned. ^ 

Mr. liny (iiiru Saran Prasad for the .Ap¬ 
pellant. 

Mr. Khursud Hns‘<ain for the llespon- 
<lenls. 

The JujuiMU-NT OF THE CouRT was as 
follows :— 

Atkixho.n, J.—This is an action brought 
by the l*laintiff to recover Rs. 2,400 by 
way of principal and some Hs. 4,tX)B by 
way of interest on a mortgage-bond dated 
the 20th December 1899. The bond piir- 
jH>rts to be made by the Defendant’s father 
and apparently the money wa.s raised for 
the purpose of extinguishing three prior 
existing mortgage-debts on resjKJctivn 
bonds, dated 20th February 18%, 7th 
-December 1896, and IGth Sejitember 
1899. These bonds were for various 
amounts and it would appear that in’es- 
l)octive of interest the total amount of 
monies raised .-by way of principal by 
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these bonds would be about Rs. 1,200 to 
Rs. 1,600. The bond sued on is f<»r 
Rs. 2,400 with interest. The original 
mortgagor is dead and tlic Defendants^are 
his two sons. The original mortgagee is 
also dead and this suit is brought by the 
Plaintiff as his re])rcsenlati\’e to recover 
the money due on this int>rlgagc-bond for 
the amount of K-i. (1,108. It will be 
ufdiced that this appeal is brought against 
the decision of the learned Sid)ordinate 
.liulge by one J)efen(lanl only, that i.s 
Defendant No. 1, who is th(^ eldest son 
of the original mortgagor. J.)efendant 
No. 2, although ho joined in filing a 
written statement on behalf of him¬ 
self and his brother, tloes not seriously 
contest ttie decision of the learue<l Sub¬ 
ordinate dudge and expri'sscs his willing- 
iiesH to pay Rs. .‘1,000 in discharge of his 
liability. I’hus the aippeal before us 
is simply an ajipoai by one of the yiarties 
liable as a soti of the original mortgagor. 
He seeks to resist liability for this debt 
on three ground.^. First of all, that ho 
and his father were separate in me.s .3 and 
resitlence and that in fact the joint j>ro- 
peity which had |ir(‘viously belonged to 
his father himsplf and hiw brotlicr had 
been severed or partitionc<l and that by 
reason of this, he is not liable for the 
antecedent debts of his father. Secondly, 
it is contended that if the joint proyxirty 
has iwi been severed that he is within the 
class of exception which provides that a 
son is not liable according to Hindu Tjaw 
for the debts of his father if the debts be 
contracted for an .immoral purpose. 
And thirdly, ho contemls that in yxiint of 
law, at the time that the mortgage- 
bond w’as made and given, he waa then 
of ag© and that his father executed the 
bond without his consent, exj>ress or im¬ 
plied, and that oonBetyuently he is not 
liable, it not having been shown that the 


debts were not incimrcd for any family 
necessity. 

On the first question we are of opinion 
that there was no evidence given that 
there had boon a-ny partition of the joint 
proyxirty between father and soift. 

Taking the third point ne.\t we are of 
opinion that tho case cited in Vpooroop 
Tcutarif v. Lolla. linndbjre Snhay (1), in 
sup[)ort of that argument is of little 
wt'ight. It seems to have been ovor- 
rul(‘d if not distinctly qualified by the 
later case. re|X)rted in Buso Koocr v. 
Hurry Das (2), 

The only (juestion w hich then remain^ to 
be considered is whether or not the moiu'y 
raisj'd in this case was raised for aoine 
immoral purjxise.? Ijiability on the part 
of a son to jxiy a father's debt arises from 
moral and religious duy and obligation, 
and this is so oven though the debt is 
not incurred for the benefit of tJie indivi¬ 
dual or for the estate. A son can only 
exeuqit himself fmin liability if be can 
establish that the father was guilty (d ap¬ 
plying the money for some immoral jmr- 
post\ The only evidence adduced in tlu's 
case for the jnirpose of slicwing tliat tlio 
money was applied for an iuuuonil pur- 
j)Oso is tho evidence of the Ik'fcndiiiit 
No. J himself which merely s-ays in 
general terms “ my failier used to drink 
and keep W’omen and borioe-i’d mone^ 
for tho purpose.” That is tJie only 
afiirmative cvidruicn given by the defence 
on that issue. It i** waj connects 
tho monev’* raised under this mortgage- 
bond now’ sued on witJi the keeping of 
jj^Yiy particid.ar woman, not in the evi- 
deuoo of the Defendant is the name o£ 
any woman suggested. The evidence 
seems very clastic, indefinite, and incon¬ 
clusive. Some-little oorroboration, how- 

(1) I. L. B, S Ci3. 7M (1881). 

(2) L li. B. ‘ . 
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ever, is fjiverj to the defence ].ileaded by 
the evulence of Avitness No. G for tho 
IMiiintiff in which he saVA that the mort¬ 
gagor kept a AAonian ami that a dispute 
arose between him and his sonts on ncwiint 
of this''f» 0 ''^tit«de. There too no connec¬ 
tion is sht)wn between the raising of the 
money and its oxj)enditnie for any 
sjx'cific immoral luir^xise. Wo have con¬ 
sidered the eases that have been decided, 
the cases rejxnted in Chiiiiumanrac 
Mehendalc v. Kashiuath (fi) and Datta- 
traya Vishnu v, Vishnu Navryan (4), an' 
directly in |X)int and we think that while 
you need not have direct ])root that the 
nioncy Avas raised to be silent on any 
])articular |x.’rson one must be reasonably 
satisrfied that the father Avas a man of 
vicious, extravagant and lustful habits and 
that he raised the money for the pur])ose 
of aj)plying it for the immoral pnrjiose. 
In some Avay by reasonable legal proof it 
must be shown that there is a eoimection 
Avith the debt and the immoral juirpose. 
We are unah/le on the evidence here to 
say that there has been any reasonable 
pixjof connecting the d<*bt incurred in this 
case AAith immoml ])urposo alleged and 
therefore w e must confirm tho decision of 
the learned Subordinate J udge Avith costs. 
Chapman, J.—1 agree. 

A. K. K. Appeal disinissed. 
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Appeal from Original Decree 
No. 206 OF 1913, 

Mr. Manners, 

Sharfuddin, J. Defendant, Appellant, 
Hob, j, V. 


1916, 
18, April. 


Satboqhan Das, 
Plaktti£F, Kespon- 
dent. 


Thika taken by a euUivettiny raiy«U'-^Convw$im 


(8) I, li. B. 14 Bom. 880 (1889). 
(4. I. L. B. 86 Born. 68 (1911), 

c ' ' 


into Umtre-holder—Merger—Bengd Tenaneg Act 
(17// of 1885), tee. 82—Liability to eviction after 
expiry of the period of tbika — CoMtruUion of leaie. 

1 thikadar is liable to eviction after 
ihe expiry of the period of his lease, even 
fhonyh it is found that he teas a eultivnt- 
iiifi raiyot with respect to ihe lands of 
nliieh he took the thika prior to it. 
Ills i lit crests as a rniyat bcennic ineryed 
iiifii the rUjhh he acquired under the 
lease. 

This wa.s an appeal against the jr.dg- 
menl and decree |)a,sscxl by It. L. Itosii, 
10s(|., Uistrict Judge of Saran, dated lOth 
^larch T.)13. 

'Die facts out of which this aiipeal arose 
are as folloAvs :—^laharajah IVrtab Singh 
ol Durbhanga. had assigned Id bigbas 
aiifl odd of land to the Mahanlb of the 

dlial called Kamalabari. This laiAd was 
ill possession of one Sarwan Mahton 
la'lbre Fasli by excepting a thih.i 

li-ase in favour of the Malm,nth. Sarwan 
executed a sub-lease in faA'oiir of Mr. 
flannels of tho Ilniasnagar Factory. 
Fi'om the thika- executed by SarAvan 
it appears that he was a tenure-holder and 
not a cultivating raiyat. Then Mr. 
.M a liners obtained a IcaiAc of these lands 
from the Mahanth for a jicriod of 14 years 
from J:30-1 to 1318 I'\ S. The jirest'iit 
suit Avas instituted by the ^Mahanth for 
recovery of khas ]iossos.sion of tlio lands 
after tho expiry 6f the thika executtKl by 
Mr. JManners. The. (Hence AV’as that Mr. 
Manuel'S wa-.^ a cultivating raiyat and tiould 
not be ejected. The first (?ourt gave a 
decree for recovery of khas possession and 
]Mr. Manners preferred the present ap- 
ixial. 

Messrs. S\ C. Milter and C. S. Bancrjee 
for the Appellant. 

Mr. 3aldeo Narain Sinha for the lles- 

pondent. 
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as such is luorc lauiiliar with the practical ad¬ 
ministration of criminal law in England than 
any other diidgc on the Bench of the Indian 
High Courts, introduced a very healthy change 
by passing such sentences at the last Calcutta 
Court of Criminal Sessions as would be awarded 
by the Judges in England in snnilar cases. W’e 
also notice with pleasure tliat Mr. Justice 
Walsh J)f the Allahabad High Court, who was 
also a K.C. and has recently come out to India, 
exi»rcsscd his great .surpri.se at tlie harsh a<t- 
ministration of the criminal law even in trivial 
caso.s. Harsh administration (jf tlu' crimi¬ 
nal law frustrates its object by making 
the executive authority of magistral»*s and 
the Police utipofinlar amongst the |>eo])le 
while justice and consid(Tat-e treatment 
by the judiciary of chance transgressions 
of the letters of the law by honest cili/ens in 
boiut fide assertion of their rights have* the very 
oj>posite effect. 


We therefore w('lcome the severe condem¬ 
nation ])assed by !Mr. Justice Walsh upon 
the perversion of criiiiinal procedure and 
the passing of inhuman sentences b\ inofussil 
magistrates in tiivial cases wbei-e the 
accused persons may not have offended against 
the law though they may have giv('n offence 
to the Police. The onnedy again.st such gross 
and grave miscarriages of justice lies in making 
the Criminal Courts in India inde))endent of the 
local executive authorities. So long as this is 
not done a systen)atic condemnation by tlie 
Superior Courts of any ])erverso administration 
of the criminal law by the Subordinate Conrt.s 
woidd surely go a great way to im])rove tlu'ir 
morale. The following judgment which was 
delivered hy W'alsh. .T., is reproduced below 
from the columns of the Pioneer of the 10th 
May last : 

“ For this so-called riot and ohsiruction of 
the ])oIice, which in jny view are not proved 
and which in anv ease Avore of a trivial and 
venial character, all seven men were sentenced 
to two years’ and three montlfs’ rigorous im- 
l^risonmejit. They were further condemned 
under sec. 107 to furnish bonds of Hs. 200 
pach, and two sureties of Fs. 100 each to keep 
the peace for one y4‘ar after their release. The 
cumulative result of the magistrate's proceed- 
mgs on the •2.'5th Fehruary, as far as Badri, 
Tvam Knrnar and Clava Prashad were concern¬ 
ed, the tvyo latter being in the most prejudiced 
view of the ca«e mere subordinates, and little 
more than .‘s/iectators of a trivia) assault, was 


that they were ordered altogether to undergo 
three years and nine months’ rigorous impri- 
.-^onment in any ease, hound over for a further 
year in their own bonds of Es. 200 and twn 
sureties of Es. 100 each, fined E.«. 1(K) with the 
lK)ssibiIity, if not the certainty, of another three 
months’ rigorous imjirisonment and the addi¬ 
tional penalty of I’emaining still further in con¬ 
finement until, after having served nearly four 
years, in jail and paid a fine of Rs. 100, they 
managed to find security to the amount of 
Ks. 100. These savage sentences are tlie com¬ 
bined result of erroneous views of the law, un¬ 
just ifialile and .sometimes ])erverse findings of 
fact, and misconduct in procedure. The con¬ 
viction for obstruction under sec. 152 for which 
the accused received 18 months each was ac¬ 
tually thrown overboard hy th(‘ prosecution, 
when the appeal was hfaird before the Sessions 
Judge. It is due to the Hefendants to say 
that T can find in all the (>vidence very little 
trace of moral ohli(|i(ily in their conduct, and 
that they have shown in trying circumstances 
more self-control than their judge. It would 
he .some <'oiisolation to f(‘el that the lamentable 
miscarriage of justice was merely the result 
of a series of judicial h'lmders, hut it is impos¬ 
sible to take this view^ T am satisfied that 
the defendants not only never had a chance, hut 
were nev('r intended to have a chance, and that 
tlu'v liivp been the victims, for some reason 
unknown to me, of deliberate and vindictive, 
injuslice of such a kind as to constitute a public 
danger in any tribunal charged with dealing 
with the liberties and characters of humble 
persons,” 

Proposed Cl. D, sec. 84, Government of 
India (Consolidation) Act. 

We drew attention in our last number to the 
very imp'Ttant issues involved in the. proposed 
amendment to the Oovernment of India 
(Tonsolidationl Act. We deal with them 
more fullv in an article in the ]>resent 
issue, and attcniion is drawn to certain aspects 
of the amendment in a letter which also ap¬ 
pears in this issue. As wc are going to the j)res.s 
we are ]ileas('d to notice that the Bunna 
Cliamher of f'ommerce, more alive from pa^t 
experience than other public bodies to th<‘ 
dangers of tin* T>roposed measure, hove l>een 
circularising all the Cbanihers of rommerce in 
India with a view to submitting ” strong pro¬ 
tests to the Heeretnry of State, the Government 
of India, Members of Parliament, and hcAVs- 
jiapers urging that the Bill be dropped.” We 
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hope, tills appeal which we reproduce below, 
will have the desired effect. 

The following telegram dated May 17th has been 
despatched by the Secretary, Burma Chamber of 
Commerce, to all Chambers of Commerce in India: 
Please refer to Keuter’s telegram of the 8th 
instant regarding the Bill in the Bouse of Lords 
supplementing the India Consolidation Act. The 
object of the amending sec. 84 (I)) is to overrule 
the decision of the Privy Clouncil in the case— 
the Ifi'rretnrj/ of State v. Momrnt (ri</« Lower 
Burma Rulings, volume seven, page ten)—thus 
giving the Coveinineut arbitrary powers against 
the public and depriving them of their rights to 
settle priviite disputes ns to their interests in pro¬ 
perty alleged to be (jowrmnent land. The action 
of the local (iovernment here in this connection 
has often created jniblic anxiety. This Bill has 
been introduced without any uoti<-e to the non- 
oihcial community of India or Burma who are 
very seriously affeeted and despite official pro¬ 
mises that legislation of a controversial nature is 
barred during the war. The actual meaning of 
the amended Bill is that if any revenue officer 
happened to be of the opinion any time that Gov¬ 
ernment should claim certain rights against any 
[irivate individual Such ns rights over laml, no 
redress could be sought against the Gtivernment 
in civil courts. In the Moment case, Lord Mcml- 
ton said, to shut out civil courts altogether would 
be insufferable and il' would mean reading into 
the Act the words “ provided the Governor- 
General in C’onncil may.dejnive every subject of 
his suits, jremedies ana proceedings.” But this 
is exactly what the Bill before the House of Tiords 
proposes to do. As the matter is urgent I am 
directed to invite y<iu to telegraph a 8tr(»ng pro- 
|te8t to the Secretary of State, the (btvernment of 
India, Members of Parliament, and newsjvapers 
urging that the Bill be dropped. Legal opinions 
setting forth the serious consequence of the pro¬ 
posed legislation are being forwarded to yon by 
post. 

SUBJECT’S RIGHT TO SUE 
GOVERNMENT. 

We briefly referred in our last issue to the 
'proposed amendment of the Government of 
India Act. The matter is, however, of such 
paramount importance to all Indians, that we 
feel constrained to revert to it in this issue, if 
only to draw the. attention of the Government 
of India to the retrograde character of the 
proposed cl. (tf) to st^c. 84 of the Act. 

The limits within which the Crown may be 
proceeded against in Courts of law in England 
at the instance of a subject is thus concisely 
indicated in a text-hook on English Constitu¬ 
tional Law: 

" Tinder the maxim that the Crown can do 
no wrong, it is exempt from criminal prosecu- 
tioM and even for a civil action arising in tort. 
Civil actions also against the Crown or its 


servants for the recovery of leal or personal 
2 >ro|)erty can only he brought by the particular 
jirocess of Petition of Right which is available 
•to the sidiject in cases of debt or for damages 
for breach of contract, hut this remedy is avail¬ 
able as of grace and not as of right (’28 and 2-t 
Viet., c. Bl, sec. 2) and it is not available in 
actions arising out of tort [Tohcri v. 10 

C. B. t\V. S.) BIOJ. This jnerogalivc' of the 
Crown, however, forms part of the ordinary 
common law of the land, atul, as such, the e.\- 
tent of the jnvrogative itself is cogni/ah'e by 
the Courts.” 

The statement in tin* above (piotation that 
the remedy by p(*tition.of rights is available as 
of grace, and faxoiir embodies only a constitu¬ 
tional lid ion. Eor practical ^uirposo it exists 
a-9 <i ri(/ht. How this right is viewi'd by 
English .lodges will a]>pear from the following 
quotation from the judgment of the .ludicial 
Committees delivered by Sir George FarwcU in 
the case of the Kastrrn Trust domimny v. 
McKnizii- Mann J Co. (20 C. W. N. 
4.57) already referred to, which will also 


show that English dudges ans at the pre¬ 
sent day not dis|«)sed to regard the right 
of the subject to invoke the arbitrament ol 
the Courts of Law in disputes hetvvoeu the 
Crown and the suhj(*ct as limited even in the 
manner laid down in text-hooks. Ilis Uord- 


ship said (the case came from (’anada) ” The 
non-existence of any right to hiing the Crown 
into Court, such as exists in England by |)eti- 
tion of right, and, in many of the ('(dojiies by the 
appointment of an officer to sue and be sued on 
behalf of the (’rowii, does not give (he (Vovvn 
immunity from all law or aufliori.se (lie intei- 
foreiu'c hv the Crown with privale rights at 
mere will. There is a well-eslablislied pis^‘- 
tice in England in eerlain case.s whei'c no peti¬ 
tion of right will lie. under which the ( rown 
can he .sued hv the Attoiney-fieneral and a 
deelaratorv order obtain**-.!. And yt*t what 
will he the effect of (he pro|K)sed amendment 
,except to enable the Legislature here to confer 
on the Government in India by statute this 
verv ininmiiitv from all law and authorise it to 
interfere with private rights at , mere will? 
This was indeed the plea set up by the Burma 
Gnvermneiit in the case of Secretary of State 
V Moment G7 C. W. N. IGO) under the 
Burma Act which, as already stated, pro¬ 
vided that no suit was to be entertained 
against the Government in respect of land 
--and which, paraphrased into plaip English, 
gave power to Goverhmmt by ’ executive 
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act to confiscate land belonging to private 
subjects without the subjects having any right to 
resort to Courts of Law in order to test whether 
the appropriat.ou of private property by Gov¬ 
ernment had the warrant of law or not. 

It may be mentioned, in conclusion, that the 
Indian subject of the Crown is not singular (as 
is hintod in the passage from Sir George 
Farwell’s judgment) in having a statutory right 
(and not one by grace and favour only) to sue 
the Crown in Courts of Law. The Govern¬ 
ment of New South Wales is liable to be sued 
in tort (3y Viet., No. 38, N. S. W. Act), so 
also the Government of the Straits Settlements 
(Crown Suits Ordinance Act, 1876). Wc have 
not been told that the Governments of these 
Colonies are finding this restraint of law in¬ 
tolerable. We cannot a'so believe that the 
Government of India is rcially chafing to free 
itself from this wholesome restraint. The 
Government of India, it is only reasonable to 
assume, is fully imbued with that reipect for 
law which is enjoined on Governments and 
executives by Sir George Farwcll in the judg¬ 
ment from which we hive quoted. “ It is the 
duty of the Crown ” he said, “ and of every 
branch of the Executive to abide by and obey 
the law. ]f there is any difficulty in ascer¬ 
taining it the Courts are open to the Crown to 
sue and it is tho duty of the executive in cases 
of doubt to apcovtain Ihe liw. in order to obey 
it, and not to disregard it.” But statutory 
enactments authorised by the proposed amend¬ 
ment will close the Courts to and against the 
Crown and prevent the executive from ” ascer¬ 
taining the law in order 1o obey it.” 

It is possible to conjecture how the proposal 
for amendment originate 1. The amount at 
stake in Secretary of State v. Moment was not 
largo and there could be no ouest'ou, in common 
fairness, if net in law. that the Plaintiff Moment 
was entitled to the damages he c’aimed. But 
it occurred to some local official^ to raise the 
technical defence that the Plaintiff’s claim 
depended unon the adjudicat’oji of title to land 
as against Government and that Civil Courts 
had no jnrisdict'on under local statute to ad- 
jndicatc upon sneh titles against Government. 
Moment h.nd the temeritv to nuestion the va'id- 
ity of the statute itself! The local officials came 
to feel that they we’*" in honour bound to main¬ 
tain the validitv of tho law, and so although the 
Bccretarv of State lost the suit in Ttjdia and 
a’though the amount claimed was less than 
Rs. 2.500L, the Government took the case to 
the Priv/ Council, The argument before the 


Privy Council (which is fully re|X)rted at pp. 
184 to 202 of 17 C .W. N.) is highly instruc¬ 
tive. Whilst the English Judges on the Com¬ 
mittee professed to confine themse’.ves to the 
language of the Parliamentary Statutes gov¬ 
erning the matter, Mr. Ameer Ali, the only 
Indian member, threw out the following in¬ 
terjection :— 

Mr. Ameer Ali.—Then tho Indian Legislature has 
the right to take away an;^ right given to the sub¬ 
ject. This is your contention 't 

Again—• 

Lord Moulton.—1 cannot imagine it (sec. C5 of 
the Government of India Act of 1858) saying what¬ 
ever claims you have for lands you shall not be 
heard in a Civil Court at all, if th%t is not taking 
away a right ? 

Mr. Dunne.—^Your Lordships docs not suppose 
that I am in the least degree defending or am re¬ 
quired to defend a particular provision of the legis¬ 
lation in the sense that it is right. They of course 
do it for administrative purposes and 1 really do 
not know mj^self the particular reasons that operat¬ 
ed in the minds of the Legislature in Burma. 

Lord Moulton.—You quite*'misunderstood me. 

. . . I say that I cannot imagine a thing more 
directly contrary to see. 65 th.an saying that what¬ 
ever rights to land you hav'e, you shall not go into 
a Civil Court to enforce them. 

The Lord Chancellor (Lord Haldane) in the 
course of the argume.it ^marked : “ The curious 

thing is that here the Government of India is put 
in the same position as the Company and is like 
any other subject.*’ I do not know to what ex¬ 
tent a petition of right is required in India now?” 
To this Sir Earle Richards replied: Not at alii 
An ordinary suit lies but notice is required. ^ 

We hope the Government of India will realise 
that their honour or prestige will in no way be 
compromised if they should abandon this 
amendment w'hich we have no doubt has been 
pressed upon them by officials from Burma, and 
that in abandoning it they W'ould bo acting in 
consonance with the spirit of tho pronounce¬ 
ments of Sjr George Farwell in the judgment 
from which we have quoted. It would be 
lamentable if a petty squabble between certain 
Burma officials and an inhabitant of Rangoon 
should lead to the loss of a valuable constitu¬ 
tional privilege to the entire population of 
British India, The matter in any case is a 
highly controversial one and ought not to b/’ 
rushed through Parliament at a time when it 
is so wholly preoccupied by the w’ar that it is 
impossible for it to spend time and thought in 
debating over its effect on a portion of the 


• The TjoM was cnriVniriv 

Ooverament'e Itahilifr to miHl for t-H, Hw ’^ordshio 
was appereotly unaware that the positirp wee the 
in several eolosies and was hy no mesas siafnlsr to taoio. 
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world so far removed from Westminster as 
India. 

(dorrc^ponlicncc. 

THE GOVERNMENT OF INDIA ACT 
AMENDMENT BILL. 

To THIS Editob, “ Calodtta Weekly Notes.” 

Sir,—I have read your paragraphs on the 
propo.sed amenduieut of tiie Lrovernment of 
India Consolidation Act, but judging from the 
fact that it has as yet elicited no remarks from 
any other quarter either in India or in Eng’.and, 
1 doubt very much whether the scof)e and ten¬ 
dency of the proposed clause Ul) to sec. 84 of 
the Act is at all realised even by men interested 
in public questions, or will be realised until 
pubiic attention is drawn to the matter in some 
ways more etfective than an academical dis¬ 
cussion iu a sedate legal journal like the Calcutta 
Weekly Notes.* 

You have referred to the retrograde character 
of the y)ropos(‘d amendment. To any one, even 
superficially acquainted with English Consti¬ 
tutional law, thi.s is too obvious to need discus¬ 
sion. But there are two other ]ioints which 
have to bO’ particularly empha.«iscd in regard to 
the measure. 

First, its utter nccdlessncs, for practical ad¬ 
ministrative purposes. What powers have not 
the Indian legislatures already got for these 
purposes—Legislatures which stilt are mainly 
controlled by (rovernment ? They can pass tax¬ 
ing statutes of any description. They can pass 
Acts authorising the appropriation of private 
property for public purposes. W^itness the 
Land Acquisition Acts and the City Improve¬ 
ment Acts. In many matters they have con¬ 
ferred large discretionary powers on executive 
officials although their exercise may affect 
private rights, without appeal to the Courts, 
and these have not been questioned as ultra 
vires. The Privy Council itself has laid down 
that what is a “ public purpose ” to justify ac- 
ouisition by Government of land from the sub¬ 
ject is n, matter w'hich under statutory sanction 
rests polely with the executive, and their deter¬ 
mination on this question is not open to review 
,bv Ci'^d Ponrts fFsra v. Secretani of State, 
I. L. R. 82 Cal. 605: 8. o.‘ 9 C. W. N. 454.) 
The d/»tprrinatiqn of election disputes by q^si- 
executive tribunals is another instance touching 
a right,rot affecting property. It is unnecessary 
■to multiply iiprtanceB. 


The law as laid down in Secretary of State 
v. Moment (17 C. W. N. 169) does not even 
remotely touch or affect this power of Govern¬ 
ment here to make laws interfering with 
jKjoples’ rights, personal or proprietory, in the 
public interest. What-it holds the Govern¬ 
ment cannot do is to place themselvcH by sta¬ 
tute so conqdetely outside the jurisdiction of 
Civil Courts as to ju'event the subject from 
getting individual acts of its agents examined 
and tested by (’ourts of Law with reference to 
laws framed by lpgi.«Iative organs which, as I 
have already shown, possess for legislative pur¬ 
poses an amjditude of jurisdiction to which 
practically there is no limitation. Therefore, 
I urge that the projioscd amendment is un¬ 
necessary and uncalled for. 

Secondly, have Indians at the present 
moment got any tangible constitutional right 
other than the right to sue the (joverunicnt in 
Courts of Law in order to test the legaMty of 
their executive acts—executive acts which may, 
if not illegal, bo always suirported by law's pass¬ 
ed by legislatures which too are controlled by 
Government? Where is the occasion for decree¬ 
ing against three hundred millions of His Majes¬ 
ty’s Indian subjects the loss of this one public 
riglit which they ])os8ess? I do not wish to 
advance in this connection the familiar argu¬ 
ment of the need for recognition of the in- 
va’. liable services rendered to the British Gov¬ 
ernment by Indians during the W’ar which is 
now in progress. But it may be ))ermissible to 
point out that the conditions introduced by 
the war make the present occasion in the 
highest degree inopportune for introducing 
such disqualifying legislation. 

I conclude with a word of warning which I 
sincerely hope will not fall on deaf ears, for I 
do not believe that the (iovernment of India 
in recommending the propo.so.l amendment in¬ 
tended to commit themselves deliberately to a 
poliev of depriving the Indian popu.ation of 
what T have already described as their sole con¬ 
stitutional fight. Any legislation securing 
immunity for Government from action at the. 
instance of a private person who believes him¬ 
self to have been wronged by an executive act 
of Government will place in the hands of 
subordinate executive^ officials powers of inter¬ 
fering with the snbj^t's rights which may 
easily lead to grave ahnses. This danger is 
greater in India than iii England where there 
are so many xtiKve checks, constitutional and 
social, to the exenckn of ari^itiraory pow&e by Gov- 
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ernment officials. The irresponsible acts of local 
officials in India are subject only to what is 
known as “ departinonlal control.” But it is 
no dis])ai*ageniout of the (lovernmental machi¬ 
nery of this country to say that this control does 
not go vei7 far. The system again has a ten¬ 
dency (not e.vclusive to the Indian) of think¬ 
ing, in afi its parts, alike, as is evidenced 
by the case of Sccrciary of St-ate v. Moment 
itself, in which a question of paying com¬ 
pensation for demolition of Plaintiff’s build¬ 
ings—a matter of two thousand odd ruj>ces 
—was exalted into a question of princi]de 
and fought up to the Privy Council by Govern- 
n)ent at what costs to the taxjiayer may well 
be imagined. The only check which can at all 
operati' on the agents* of Government at the 
})resent moment is the liability to be publicly 
sued in the Civil Courts and the fear that an 
illegal or high-handed act may he publicly ex- 
jH)sed. The loss to Government in money or 
]>roperty resulting from success in such suits 
does not count, for it can never in the aggre¬ 
gate come to much. It is the publicity of the 
proceedings in the Courts of Law, which, in 
the absence of a watchful rei>rescntative as¬ 
sembly, aWds to the Indian subject his one 
protection against illegal acts of Government 
servants. 

Yourts etc., 
Lex. 

VaKH.S* TjnJUA*RY, 
hWi May lOlC). 
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Desai’s Point-Noted Index of Cases, 
judicially noticed, 1811-1915. Prepared and 
published by Bulwantrai R. Desai (High Court 
Pleader) Jiaroda. Fifth Edition. 1916. Price 

Hs. 12. ,, , 

The last edition of this indispensable work 
of reference appeared in 1914. Two years 
interval for the issue of a new edition is a record 
not only in .expedition but higl^y significant 
with regard to the recurring public, demand for 
the compilation. And yet the compiler has 
found it n(!Ct58sary to a|)ologise for the iinusJial 
•delay in bringing it out which he says is doe to 
the scarcity of paper caused by the war. 

. The experiment tried with reference only to 
the cases of the T. Tj. R. series in the previous 
edition of citing the cases in which a parti- 
icular- case is judicially noticed with reference 
to. particular, jioints decided therein has been 
extended., ip* the present edition to cases 
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in the other reports as w'ell, and some attempt 
has been made to cite other cases bearing on 
-th<we tK)iuts though the principal case has not 
lu'en referred to in them. This last innovation 
o])en.s up possibilities in the future development 
of (he computation which will he watched with 
interest. The changes introduced, such as 
they are, have enhanced the value of the hook. 


Outlines of Medical .Ii hlseri dence with 
special treatment of toxicology and insanity. 
By licitnefi Chandra Ray, L.M.S. Third 
Rdilion. Calcutta. Published by the Proprie¬ 
tor of the Hare Phartmtey. US, A mherst Street, 
101 a. Price Rs. 4. 

As we stated in our notices of previous edi¬ 
tions, this hook gives in the smallest possible 
compass a variety of very useful medico-legal 
information and in a form most eonveiiient for 
purposes of reference by students preparing for 
their examinations, medical pmctitioiuTs, law¬ 
yers and jxdiee officers. Tp ])rovide faci¬ 
lities for ready r<?ference has been its chief aim 
and in that the hook has been pre-eminently 
succe.ssful. The two .subjects which concern 
lawyers mo.st, riz., |K)iaoning and insanity, are 
dealt with fairly fully without sacrificing con¬ 
ciseness. ’ • 


4tote0 of (Sa0e0. 

BNQLISH LAW COURTS. 

COURT OF APPEAL.—Before Lords 
.Tcstices Swixfen Eady, Phillimohe and 
PiCKFORD. Zinc Corporation Limited v. .iron 
Hirsrh and ors. trading as .Iron Ilirsch und 
Sohn. ’ilst December 191.5. 

Effect of u'ar on a euntract icith alien 
enemies. 

Appeal fioip a decision of Bray, .1. The 
Plaintiff, a British Corporation, entered into an 
agreement with the DehuKlants who are 
Germans—alien enemies—to sell certain goods 
to the defendants. 

The Plaintiff now sued for a declaration that 
th(i contract was dissolved by reason of the 
war. 

The Court allowed the claim, and tlie Defen¬ 
dants’ appeal was also dismissed. Lord Jus¬ 
tice Swinfen Eady in the course of his Judg¬ 
ment said as follows :— 

The result was that the outbreak of war had 
dissolved the contract so far as regarded the 
future performance after August 4, 1914. The 
remedy of either side for what had jareviously 
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been carried out remained in abeyance until 
the tenuination of the war. • \_ksposito v. 
Bowden, 7 E. and B., 779, 7tiy; Jansan v. 
Dricfontcin 'Consolidated Miiim (Limited) 
U902), A. C., per Lord Lindley at p. 509.J 

There remained, however, another point of 
view from which the matter must be consider¬ 
ed. The contract of 1910 not only provided 
that the Defendants should purchase the Plain- 
titfs' whole production, but that the Plaintiffs 
should not sell their concentrates to any other 
person. That negative .sti[)ulation remained 
in force, according to tlie tenor of tlic agree¬ 
ment, as well during a war as (luring a teiu- 
})Oiary strike or accident, or breakdown of 
machinery.* Again, by clause 5 tlu' Defendants 
had the right to leave •i.'iOO tons of eoneeiilra- 
ti\s on the Plaintiffs' doors, and 8()U tons in 
their vats, at the Plajntills' risk for an indefinite 
pt'fiod. Thus the position nas that the De¬ 
fendants could not tak(( delivery, and yet the 
J’laintiffs could not soil their production else¬ 
where, and inu.'ft keep thedr promises eiieuni- 
hert'd with concentrates which they eou'd not 
dispose of. 

Tht‘ t'ffi'cl of such an agreenu'nt as the |ire- 
sent one was to ])revent the ?•esources of the 
country from being (iiwoloped and labour from 
being emjiloyed, and the value of th(> mineral 
from lieing ?‘(*ali/ed and the proee(*d> utilized in 
the b(“st interest of the country. Moreover, 
the resu’t of preserving intact for the Defen¬ 
dants (as the agreennmt purported to do) all 
eoncentrates made ready by tlu' Plaintiff's would 
b.'* to enable the Defc'udant.s on the conclusion 
ot peace to resume thidr trade as speedily and 
in as great volume as |M)ssib|p, and so to dimi¬ 
nish thn effect of the war on tlu* commercial 
prosjK'rity of the enemy country, which it was 
(he ohji^ot of this country during the war to. 
destroy. To recognize such a contract and to 
give eff{*ct to it by ho’ding that it remained 
legally binding on the contracting })arties would 
be to defeat the object of this coniitrv in crip¬ 
pling the commerce of the enemy—“ it would 
be to undo by British tribunals the work done 
for tbe British nation by its naval or military 
forces ”—^per Lord Tdndley fIffOG) A. C., at 
p. .507). Such an agreement was void, as ten(T- 
ing to assist the King’s enemies. To carry it 
out during the war, and to withdraw goods 
from commerce and preserve, them for the 
enemy after the war, was little removed from 
actually trading with the enemy. 

Moreover, upon what ground could an agm*- 
ment not to sell goods during the war be bind¬ 


ing ill favour of a person who had become an 
alien enemy? He could not during the war 
enforce it. The answer was that the tie had 
become not suspended but dissolved by the 
war. The language .of Lord Stowell in The 
Hoop (1 Chr. Kol)., 196) w'us as applicable 
to tile future |)erformance of a contract enter¬ 
ed into liefore the war as it was to eiiicring into 
a contract during the war. The imjxjssibility 
ot enforcing it by an ajiiieal to the law was the 
.«ame in eaeli ca.se. 'J’lie contract became dis¬ 
solved on tlu* outbreak of war, and the judg- 
nunil below was right and the appeal failed. 

Mr. ./. A. Conipston, K. C., and Cohn for 
the ])ef(>ndant.s. 

Mr. F. Core-lirotvnc, K. C., and F. Dodd 
Cor the Plaintiffs. 

B. D. 


(.‘orKT OK APPKAJj.—Befon* Thr Lord 
(.'niKK JrsTioR, W.iRRiNUToN, L. J., and 
ScurrroN, .T. Hewlett v. Great Central Bail- 
waij Co. ■J2nd Alarqh 1916. 

The duty of a railway company to light the 
gate and posts, etc., in spite of regulations 
under the Defence of ihe licahn Act—Duty to 
take care. 

The Plaintiff, a taxi-cab (haver, sued the 
T^efendants for dainagcs for injury done to his 
taxi-cab. The Plaintiff’s coinplaint was that 
(he I)ef(*ndante had not sufficiently lighted a 
post at tlie entrance* to their station, and that 
caused a collision with the post. 

Mr. Justice Darling and a jury awanlod 
damages. The D(*fendants ap|X*aled and it 
was urged (Ui their belialf that tlu* place was 
insufficiently lighted owing to regulations 
under the Defence of tbe ftcalm Act, and that 
in any case (lie flrc'at Ocntral Railway Act, 
1902,‘did not iin|)ose any duty upon them to 
light the street. The Court dismissed the 
app('al. 

The Tiord Vhief .Justice, in the course of 
his judgment, said :— 

Xotwitlistanding the company’s statutory 
autlioiitv to maintain the gates and posts, 
the .\ci contained nothing which absolved 
them from their duty to act with reasonable 
care, in the circumstances of the case from 
time to time existing, for the protection of the 
public. 

The common law said that wbpn statutory , 
powers were conferred, in the absence 
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special provisions to the contrary, those powers 
naust be exercised with reasonable care. The 
principles of law were stated by Lord Hather- 
ley and Lord Blackburn in Gcddis v. Proprie¬ 
tors of Bonn, Reservoir, 3 App. Cas. 430. 
At p. 455, Lord Blackburn said :— 

1 take it, without citing cases, that it is now 
thoroughly ^cll established that no action will lie 
for doi'j^ that which the Legislature has autho¬ 
rized, if it be done without negligence .although it 
does occasional damage to anyone; but an action 
docs lie for- doing that which the Legislature has 
authorized if it be done negligently. And I think 
that if by a reasonable exercise of the powers, 
either given by statute to the promoters, or which 
they have at common law, the damage could be 
prevented, it is, within this rule, " negligence ” 
not to make such reasonable exercise of their 
powers. 

Applying those principles, and without 
saying that an obligation was cast on the 
company of lighting the street, an obligation 
was cast on them to use their powers reason¬ 
ably, and, if by the reasonable use of their 
powers they could do so, to prevent damage 
to others. It was true that hitherto the 
company had relied on the public authority 
to light the gates and posts, and there had 
been no breach of duty in their not themselves 
taking precaiitions for the safety of the public 
while that lighting went on. But the duty 
to take such precautions was there all the time, 
and it was a fallacy to suppose that there was 
no such duty •should new and unforseen 
circumstances arise. There was no broach of 
duty while the public authority’s lighting was 
sufficient. 

The standard of care to be taken varied from 
time to time, and when the lighting of the 
public authority became insufficient it was open 
to the jury to say that some further means to 
protect the public became necessary. It was 
open to the company, for instance, to paint the 
offending post white, and that or some other 
step could have been taken to protect the public. 
As they had failed to take any such step the 
company had committed a breach^of their duty. 

Messrs. Gordon Hewart, K. C., and Barring¬ 
ton Ward for the Appellants. 

Wr. W. A. Joicitt for the Respondent. 

B. D. 


PRIVY COT7N3IL: 

[Appeal feuu Bekoal.] 

Lord Shaw. 

Lord Sumner. 

Lord Parhuor. 

Sir John Edge. 

Mr. Amekr All 
1916, 

5, April. 

A Mahomedan’s right to sacrifice cows. 

This was an application for special leave to 
api^eal to His Majesty in Council, from the 
judgment of the Calcutta High Court, dated 
18th May 1914. 

The Kesj)ondent instituted the pre-sent suit in 
the ('ourt of the Mimsif of Sitfimarhi on the 
allegation that the Aiipellant and his servants 
denied the right of the Plaintiff to sacrilico 
cows, and that they put the Magistrate in 
motion against the Resiiondent and other 
itlahomcdans of the village. The Plaintiff 
claimed that a declaratory decree may Ijc pas.sed 
against the Defendants to the effect that the 
1‘laintiff had the right to sacrifice cows at all 
times and under all circumstances, according 
to law and ri'ligion, and that a ]>crpclual injunc¬ 
tion may be issued agairvst th.o Defendants to 
prevent them from interfering Avith his rig..t in 
future. 

The Defendants denied the Plaintiff’s claim, 
and i>!eaded among other things, that tho plaint 
did not discloee any cause of action, and that 
there existed an ancient custom prohibiting the 
sbiughter of cows in the zemindari of the De¬ 
fendant. 

The Munsif held that the Defendants had 
established their pleas, and dismissed the suit, 
but the. District Judge of Mozaffcrporc and tl'e 
High Court came to opposile conclusion-. 
They held Ihfit the custom alleged was not 
proved, and that the Plaintiff was entitled to 
the reliefs claimed by him. 

Mr. L. DeGruyther, K.C., and Mr. Bhug- 
wandin DubS for the Petitioners submitted that 
the plaint did not disclose any cause of action 
for the suit against the Appellant, and that 
having regard to the nature and circumstances 
of the case, no declaration of right and d'^crcc 
for perpetual injunction ought to have been 
made, under tho discretionary powers of the 
Court. 

Their Lordships rejected the petition. 

Solicitors; Messrs. T. L. Wilson d Co. (or 
the Petitioners. 

B.'D.' 
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Mr, Manners v. Satroohan Das. 

The Judgment of the Court was as 
follows:—■ 

Sharfuddin, J.—This appeal is on 
behalf of the Defendant, first party, in 
the suit. The Plaintiff of the suit, namely, 
Mahanth Satroghan Das, disciple of 
Mahanth Ram Narain Das, brought the 
present suit for an adjudication that the 
Defendants, first and second f)arties, had 
not acquired any sort of right in the lands 
in suit, and that they are bound to deliver 
possession to the Plaintiff after the expiry 
of the tease under which the Defendants 
held the lands. The Subordinate Judge, 
against whose judgment the present ap¬ 
peal has been preferred, gave a decree to 
the Plaintiff. The Defendant, first party, 
has therefor^ appealed to this Court. 
The facts of the ca.se are, that Maharaja 
l^ertab Singh of Darbhanga had assigned 
15 bighas and odd of land to the Mahanth 
of the Asthal called Kamalabari. This 
area now after sufvey has been j)rovcd to 
be 13 bighas 19 chataks and 7 dlnirs. This 
Fakiraua hind was in possession of one 
Sarwan Mahton before 1304 Fasli, and 
that on a thiha taken from the Mahanth, 
Sarman Singh executed a sub-lease known 
as Khustkana in favour of Mr. Manners 
of the Ilmasnagar Factory. The habala 
executed by Sarwan shows that he was a 
tenure-holder and not a cultivating raiyat. 
Then it appears that Mr, Manners ob¬ 
tained a lease of these lands from the 
Mahanth for a period from 1304 to 1318, 
on Rs, 34-2 aa pesgi and with a jama 
of Rs. 60. On behalf of Mr. Manners it 
has been argued that he was a cultivating 
raiyat under Dhori and he continued to 
remain as such even when he took thika 
directly from the Mahanth, and that he 
therefore cannot be evicted. 

If Mr. Manners was a cultivating raiyat 
under Dhori, and if by taking the thiha 
from .the ISCahanth he became a tenure- 
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holder under sec. 22, the entire interest 
of the landlord and the raiyat biwiag 
become united in the same person, 
namely, Mr, Manners, Mr. ^Tanners can¬ 
not have any right to hold the land aa a 
tenant. The question now is, as to viiie- 
ther the lease given to Mr. Manners by 
the Mahanth was a lease for cultivating 
purposes or eoutslifuted a tenure. There 
are many indications from the lease' itself 
that go to show that this is not a cultivat¬ 
ing lease but a. tenure, because this in¬ 
terest has been describi'd in the lease as 
thiha of the whole entire L'i bighas, to¬ 
gether with all iakirdari rights. Tt is 
clear Iherefoi’e that by taking this lease 
Mr. Manners became a fakirana bolder. 
All the rights that vested in the Mahanth 
began to vest in Mr. Manners after the 
execution of that lease, he thereby became 
a proprietor. The jama stated in the 
lease Rs. 00 is in one lump and not by 
way of rent per hifjlia. These facts 
necessarily indicate that the lease consti¬ 
tuted a tenure; but there can be no doid)t 
that the lunqung up of the annual rental 
along with other facts in certain circum¬ 
stances goes to show the intention of tJie 
executant and the intention of the party 
in whose favour the deed was executed. 
On all these circumstances it' apjx'ars to 
me, that what was taken by .'\rr. Manners 
under that lease was a tenure and, that 
being so, even siip|>f)sing tiiat be was a 
cultivating raiyat under Dhori, what 
ever right he may have acquired then 
merged into (he right that he acquired 
under the lease. That being so, under 
the terms of the contract after the expiry 
of the period of the lease he is now com¬ 
pelled to go and make over possession to 
the Mahanth or the Mahanth’s represen¬ 
tatives. He not having done so the pre- 
fient suit was instituted. I think the 
Subordinate Judge rightly decreed the 

m 
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Mr. Mannrrs v. Satroghan Das. 

suit, the appeal is therefore dismissed 
with costs, hearing-fee Rs. 100. 

Rob, J, —T agree. 

A. K. R. Appeal dismissed. 


[PRI77 OOUNOIL.] 

[Appeal from Bbkgal.] 


Viscount Haloanb. 
Lord Shaw. 

Sir John Edge. 

Mr. Ameer Ali. 
1916, 

Heard, 3, 7, 8, 9, 

10, 14, 15, 16 and 
17, February. 
Judgment, 

1C, March. 


Mahant Ram 
Parkash Das, 
Appellant, 

V. 

Mahant Anand 
Das and others, 
Respondents. 


Hindu Law—Jtehgiout endowment—or 
asthnl, petition of mahant, that of truitee—Ap¬ 
pointment by reigning mahant of a married rela¬ 
tion at tuceetior in violation of the vows of the 
order and ahlieation in his favour, a breach of 
trust—Mahant if entitled to continue in office— 
Sueeettion—No general customary law—Usage of 
each muth to be proved and applied—Previous 
judicial proctedingt, how far admissible in evidence 
—Tried Judgdt finding on question of fact, value of. 


Property of a njiith or asthal ia- held by 
the mahant as its owner in trust for the 
institution, and succession to him in such 
property follows with the succession to the 
office. 


Althouyh larye administrative powers 
are undoubtedly vested in the rcigniny 
mahant the trust exists and must he 
respected. 

As the mahant is not only a spiritual 
preceptor but also a trustee in respect of 
the asthal over which he presides, a Court 
will he justified on proper grounds in re¬ 
moving him from office. 

The reigning mahant A of an asthal 
having by a series of deeds appointed his 
nephew as his successor in office and 
abdicated in his favour. Plaintiff claiming 
to be the senior chela of A challenged the. 


Defendant's title, first, on the allegation 
of a custom of the asthal by which the 
senior chela alone succeeded and secondly, 
on the allegation that the Defendant being 
a married man with children was disquali¬ 
fied from holding the office of mahant. 
Py the custom of the asthal, the mahant 
had to be a bairagi or celibate chela. 
The Defendant denied Uint he was 
married and alleged a custom of succes¬ 
sion by appointment from amongst the 
chelas by the reigning mahant. 

Held —That questions of succession to 
the mahant-«/j/p in India are not settled by 
an appeal to general customary law. It 
mitsf depend upon the ctusUmi and usage 
of the particular muth or asthal. 

That neither party had' proved the 
custom alleged by him. 

A note in the Magisirale's judgment of 
an admission made by a witnc.ss in a 
criminal case or a (itquj of recorded 
evidence of the witness was not by 
itself admi,s.sible as evidence in a later 
civil sail between the parties, and 
was rightly rejected by the Trial Judge, 
though the fact that the witness (who was 
acting in the civil suit as the legal repre- 
srntaHve of the party affected by such ad¬ 
mission and was present in (hurt when the 
note was produced) was not called by him 
info the box, to clear up the matter or deny 
that he made the statement or explain it, 
naturally m-ide a deep impression upon 
the Judge. 

Regarding the allegation that the De¬ 
fendant was a married man, the Trial 
Judge found upon the evidence adduced 
that the allegation had been established. 

Held —That upon such a question of 
fact, the verdict given by the Trial Judge 
who had the advantage of seeing and 
hearing the witnesses, could not be lightly 
set aside, specially as that Judge was also 
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Mahant Ram Parkash Das v. Mahant 

presumably acquainted with the manners 
and custonu of the people among whom 
the transaction was alleged to have 
occurred. 

The High Court which reversed the 
Trial Judge not having staled sufficient 
grounds for disturbing his verdict, and 
upon an c.raminntion of the rridence, 

Held, further, that this rule could not 
be safely departed from in the present 
instance. 

As part of his ease Plaintiff alleged that 
in 1!t04 the inuhant had asked his sig¬ 
nature on one of the documents by which 
he wanted to set up the Defendant as his 
sueeessofT, and that otk his refusal he had 
been as,saulted and expelled from the. rauth. 
Plaintiff sought to prove proceedings in 
the Criminal Court taken by him about the 
time showing that a con fiction for assault 
had been obtained by him and that in 
these proceedingst Plaintiff had assigned 
his failure to execute such a document as 
the reason therefor. The conviction had 
been quashed on appeal. 

Hel<l —That these proceedings were not 
relevant to the case, the one important fact 
being that they were taken on a ground 
which was referable to the e,rccution of 
the document!, and were taken by the Plain¬ 
tiff as claiming to be a resident as of right 
in the asthal from which he had been 
expelled. 

Held (on the evidence), that Plaintiff 
had established that he was a bairagi chela, 
and (on admission) that if not the only 
chela, he was the senior chela of the 
mahant. 

Thai, by conferring the raahantship 
upon a relation who was a married man, 
A had consented to a violation of the vows 
and practices of asceticism and celibacy 
which it was his duty as a trustee to main- 



Anand Das. 

That his installaiion of the Defendant 
as niahaixt and retirement from niahant- 
flhip amounted to an abdication of his 
office, which in the circumstance the 
Court should accept, and in the absence 
of just cause, disqualifying the Plaintiff 
for appointment as ituihant, the Plaintiff' 
as the senior chela and (even on the Defen¬ 
dant's case) the next in succession in 
defnulf of appointment, was properly de¬ 
clared by the Trial Judge as the person 
entitled to the office of mahant. 

This wii/s an appeal from a decree of 
the High Court of Judicature at Fort 
Willinm in liengal, dated the 2Cth August 
1910, I’cversing a dt'cree of the Subor¬ 
dinate Judge (Secon<l Court) of Mozuffer- 
pur, dated the 16th June 1909. 

The suit in which the said decrees were 
made was instituted by the A]>pellant in 
the Court of the said Subordiuute Judge 
to establish his title to the office and posi¬ 
tion of malianl of Asthal Patepur, a reli¬ 
gions institution in the Mozufforpur Dis¬ 
trict an<l to the proi>erties apiKuiaining 
thereto whicdi were of considerable value. 

The Aj>pellant claimed to be the senior 
chela or disciple of the first Respondent 
who had held the said niahuiitship from 
the year 1H66 until 1897 when lu‘ resigiied 
the same, but his claim was denied in toio 
by the Respondent who asserted that he 
was the chela of tuie Raliram Das and had 
never lived in or laid any eonneetion with 
Asthal Paiepur, and the ((uestion whether 
the .^pjx'llant was or was not the ihela of 
the first RespoiuK'iit was the principal issue 
in the said suit. The Api>ellant also 
claimed that by the custom of the said 
institution he was entitled as such senior 
chela to succeed to the said mahantship 
upon the death or resignation of the fir^ 
Respondent. This aliso was denied by the 
Respondents, who asserted that the true 
custom was that the mahant for tbe,tune 



804 


THE CALCUTTA WEEKLY KOTES. 


[VoL. XX. 


Maitant Ram Parkash Das v. Maitakt 

being liad the right to appoint any one 
of his ba'muji or ascetic cheUis to succeed 
him. The first Res[X)ndent had by a 
Will dated the 241 h June 1890 appointed 
the second Jtc'sjxmdent who was his 
bvi^ther’ s son to succeed him a.s mahant 
and by a dei*d dated the llth ISlay 1897 
had ivslgned the .said office and |)ur|wrted 
to have constituted the second Respon¬ 
dent as his successor therein uimn certain 
conditions and ha<l made oA’er all the said 
propertUfs to him. An cJirdrHama, dated 
the Gtli .August 1901, had also berm made 
between the Respojidents by winch it was 
agreed that the third Resiwndent who waj 
the brother of the second R('.s|>ondent 
should succefnl to the latter in the said 
office. Tlie Appellant denied the validity 
of any <tf these arrangements ali(*g- 
ing that the sc<'ond and third Uosjwn- 
dcnls were not clu-lns of the first Rcs[)on- 
dent and not even bairngis, the second 
Kespondcnl being a married man with 
children, and the third Re.sjKmdent 
alllicti'd with leprosA’, and on these 
groimds, and also heiiig blood relations 
of the first ResiK)n<l('nt, wore both dis¬ 
qualified from holding the said 7n<ilutnt- 
ship; thc.se allegations were however in 
turn denied by the RcH|>oudent.s who all 
supported the first Ues|>ondent’s ehiim. 

Th(i eaid suit was filed by the A|>pel- 
lant on the 10th December 1900. It was 
framed in the alternative praying for a 
<Ieclaration that tlie Apjwdlant was the 
senior chela of the first Res|)oiKlent, and 
as such entith‘d to succeed to him in the 
said office and jiroperties, or if it were 
found that the first Resjiondent had in 
fact resigned the said office and given up 
]K>sBessiou of the said projierties, that the 
A|>|)ellant might be put in possession 
thereof. The Ap[)ellant also prayed that 
the Will, deed and ehrarnama above re¬ 
ferred to might l)e held to be fraudulent 


An.and Da8. 

and void, and that the two latter might 
be cancelled. 

The Respondents each filed separate 
written statenumts of their defences and 
the said suit came on for trial in due course 
before the .said Subordinate Judge, when 
the following amongst other issues were 
frameil for decision :— 

(1) Whether the Plaintiff is the senior 
bairagi chela of the Defendant No. 1? 

(2) Whether, according to the custom 
and usage prevailing in the asthaj, in dis- 
juite, the senior chela of a mahant suc¬ 
ceeds to the inahantship on the death of 
the latter or on his relinquishment of the 
mahantxhip'^ 

(3) Has the ruling mahant any ixnver 
to nominate any of his bairagi chclas as his 
successor irresjx'clive of his seniority and 
has the chela so nominated a preferential 
title to the mahantship? 

(4) Whether the Will dated the 24th 
June 1890 and the dedl of mahant'ihip, 
dated the 14th May 1897, and the ckrar- 
yiama, dated the 6th August 1904, exe¬ 
cuted by the Defendant No. 1, are fraudu¬ 
lent, collusive and invalid? W^hether the 
Plaintiff can question their validity during 
the lifetime of the Defendant No. 1? 

(b) Whether the Dtdendants Nos. 2 
and 3 are bairagi chelas of the Defendant 
No. 1 ? Is Defendant No. 2 married? As 
the Defendants Nos. 2 and 3 are related 
by blood with the Defendant No. 1, have 
they been made valid chelas of the 
latter ? 

(6) Clan they or either of them become 
mahant of the asthal when the Defen¬ 
dant No. 1 is alive? 

(7) Has the Defendant No. 1 really re¬ 
linquished the mahantship or is he still in 
IHissession of the }>ropertie8 of the asthal ? 

The said Subordinate Judge after taking 
evidence and hearing arguments delivered 
on the IGth June 1909 judgment in 
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favour of the A]>pcllant wlioui he held to 
he entitled to the said office and j>roi)ertie8 
subject to certain ]>rovisions for the main¬ 
tenance of the first Respondent and he 
decreed the said suit with costs uix^n those 
terms. 

The Judges of the High Court (Brett 
and Vincent, dJ.) disagreed with the con¬ 
clusions of the said Hnbordinate Judge 
upon almost every question of fact in the 
case and in the result found that Defen¬ 
dants i^os. 2 and 3 wore duly initiated as 
chclits of Auand Das and that they were 
bitiraf/i chclas and not (jrihast (sccu'av) 
ehelas. 

Htuico the present appc‘al to the I’rivy 
Council. 

Mr. ,-1. . Duttnc for the Appellant 

subinilled that the Suhoidinale .ludgo, 
w'ho had heard and seen the w itnesses had 
rightly held that the I'laintiff’s case was 
true. The evidence estahlishwl that 
Mahant Anand.Das had alnlicaled in 
favour of the !Res[)ondent Kam Partab, 
who was a married man and had children. 
Such an ap[)ointment was contrary to the 
usage of the A inarric'd man was 

disqiialified for the office of the twihant. 
The usage of each [wrticular muth is the 
only law which governs siwcession to a 
mahant^hip. Circt'dharcc Doxs v. Numlo- 
kissore Dosfi (3), MuHu HinnnUufjo v. 
Periayanayayain (D, Vurmah Valia v. 
Vurmah Mutha (5), Janoli Dcbi v. Sri 
Copal Acharjia (6), Ccmla Puri v. Chhalar 
Puri (7), Ham alia y ham Pillai v. Vylhi- 
linyam Pillai (H), Hhayahan liammiuj I)a.s 
V. Hoghunundurt (9) and Sitaprrshad v. 
Thukur Dasu (10). 

(8) 11 M. T. A AO.*! >t p. 421 (1867}. 

(4) L. R 1 I. A. 209, 228 (1874). 

(61 L. R 4 1 A. 76, 82 (1876i. 

(6) L. R 10 I. A. 82 (1882>. 

l7) L. R 18 I A. 100 (1886). 

(8) L. R 20 I. A. 160 (1898). 

(9) R R 22 L A. 94 (1896). 

(10) 6 0. L. R 78 at p. 79 (1897). 


Axand Da.s, 

The A|>[)ellant was the senior chela, 
and in the events that had ha])pened is, 
now the only chela oi Afahant Anand Das, 
and was therefore entitled to succeed to 
the vacancy. 

Sir William Garth and Mr. Hhuy^'an- 
din Dube for the EesiKindents submitted 
that the decision of the High Court was 
right. The J’laintilT had failed to prove 
Ins claim by any reliable evidence. The 
burden of ])roving that Ram Parlap was 
a- married man was u|K)n the Plaintiff, a/id 
strict pvo<vl' ot mariiage was required, \>ut 
the Plaintiff had tailed to disclrarge, that 
burden. Rum Partap was appointed 
mohaiil ill 1K97, and from that time he 
had been in ])oss(>ssion aii mahaui, and 
had been publicly acting as such. His 
j)()sition was not challenged until lllh 
December 1900. It was incredible that 
the story told by the Plaintiff should be 
true. Ac<‘ording to the custom of the 
aslhol, !Mahant Anand Das had j)Ower to 
select any chcki as his successor, and the 
senior chela in ixnnt of time of initiation 
had no prior right to succeed. The aj>- 
pointment aiul installation of Ram Paitap 
was proper and valid. But in any case 
Mahant Auand Das was still alive. He 
had retired in favour of Ram Parlap on 
cerlain terms and conditiotis, and sbotiM 
it be held that Ram Parla]» wa-: diMpiali- 
fied for the office by reason of luarriuffo 
the mahautsliip inusl in law revert to 
Mahant Anaud Das. Rcferena- was 
made to SaimiHiha Pamlara v. Settappa 

Chclti (I). 

Mr. Duuuc Replied. 

Their LouDSUirs' JirxiMUXT was deli- 
vtued l>y 

fjoRi> Sn vw.- This ia an apixtal from a 
judgment and decree of the High Court of 
Judicature at Foi-t William in Bengal, 
date<l the 26th August 1910, reversing a 

(1) I. L. R 2 Ifad. 176 at p, 179 (1879). 
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judgment and decree of the Second Subor¬ 
dinate Judge of Mozufferpur, dated the 
16th June 1909. 

The question in the appeal has refer¬ 
ence to the office and rights of a mahavt 
of t.n (isthal, known as the Fatepur 
Asthal, in the district of Mozufferpur. 
There are rival claimants to this office in 
the pei’son of the Plaintiff and of the De- 
fetndant No, 2. The Defendant No. J, 
Anand Das, was the viahant of the Patc- 
1 >ur Asthal. By written documents and 
by his actings he has, as will he afterwards 
found, abdicated. But in this litigation 
he supports the claim of Defendant No. 2, 
in whose favour he has granted those deeds 
which will be hereafter referred to. The 
asthal is one of some importance, and is 
stated to have a revenue of Rs. 50,000 a 
year. 

An asthal, commonly known in 
Northern India as a niuth, is an institu¬ 
tion of a monastic nature. It is estab¬ 
lished for the 8er\’ice of a ]mrti<*ular cult, 
the instruction in its tenets, and the 
observance of its rites. The followers of 
the cult and disciples in the institution arc 
known as cheUts; the chehts are of two 
classes—celibate and non-celibate. In 
the asthal now being dealt with, the reli¬ 
gious brethren were the bairagi or celibate 
chehs : the lay brethren were girhast or 
householder chelas. The mahant must, 
by the custom of the muth, be a bairagi or 
religiotis chela. The mahant is the head 
of the institution. He sits upon the gaddi; 
he initiates candidates into^the mysteries 
of the cult; he sui>erintend8 the worship 
of the idol and the accustomed spiritual 
lites; be manages the property of the 
institution; he administers its affaire 
and the-whole assests are vested in him 
as the owner thereof in trust for the 
institution it.self. Ujx)n his death or 
abdication he is succeeded by one of the 


Anand Das. 

bairagi chelas. These bairagi chehs are, 
as stated, celibates; or if they have ever 
been married they must, prior to their 
initiation as bairagi chelas, have re¬ 
nounced their wives and families and have 
conformed to the practice of the muth. 
This practice is ascetic; it involves a se¬ 
paration from all worldly w'ealth and ties, 
and a self-dedication to the services and 
rites of the asthal. (Hee, e.g., Wilson's 
lleligiutis Sects of the Hindus, pp. 5J, etc.) 

“ Pious persons endow the schoqja with 
Ijvoperty, which is vested in the preceptor 
for the time being, and a bomb for the 
scIkkiIs is erected and a inattain constituted.” 

PiDiftaru v. Si'ftopija Chetti (1). 

It is, however, the i-ule that this pro¬ 
perly is held by the mahant as its 
owner, and the vsuccession to him in such 
I)ro}xirty follows with the succession to 
lli(' office. The nature of the ownership 
is, as has been said, an ownership in 
iriist for the muth or institution itself, 
and it must not be forgotten that al¬ 
though large administrative jwwors are 
imdouhtodly vested in the reigning 
mahant, this trust does exist, and that it 
must be respected. 

The question as to who has the right 
and office of mahant is one, in their 
Jj!)idshi{>s’ opinion, which, according to 
the well-known rule in India, must de- 
j)end uj><>n the custom and usage of the 
particular muth or asthal. Buch questions 
in India are not settled by an appeal to 
general customary law ; the usage of the 
j)ai’ticular ninth stands as the law therefor.. 

It appears [Mahant llama Nooj Doss 
V. Mahant Dehraj Doss (2)] that the 
muths are— 

" of three descriptions, namely, nuntroosi, 
jmnrhnifi, and hakitni, that in the first the 
office of chief mahant was hereditary, and 
devolved upon the chief disciple of the 

(l) I. L. B. 2 Mtd. 176 at p. 172 (1879|, 

(3j 6 S. D. B 822 (1888}. 
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existing mahant, who, moreover, usually no¬ 
minated him as his successor; that in the 
second the office was elective, the presiding 
mahant being selected by an assembly of 
mahants; and that in the third the appoint¬ 
ment of presiding mahant was vested in the 
ruling power ” (presumably the civil power), 
“ or in the party who endowed the temple.” 

The case cited was interesting, and the 
report proceeds : 

” Mr. Money then directed the pandit of 
the Sudder Dewanny Adawlut to state what 
was the law of the nhantre iii regard to the 
appointment of a presiding mahant of a wiutfi- 
or temple called ‘ titouroosi ’ ; whether the 
principal disciple of the last mahant should 
succeed, or whether the existing mahant was 
competent to appoint whom he pleased from 
among the body of his disciples? 

“ The reply of the pundit was as follows: 

‘ Under the ^rcumstances stated in the ques¬ 
tion, the principal cheja or pupil is entitled 
to succeed on the death of the presiding 
mahant of a mnurrmi, or hereditary math. 
If the principal pupil be personally unfit to 
succeed, or bo disqualified by any of those 
causes which, aedbrding to the nha^itre, are 
sufficient for such disqualification, then in 
that case the presiding mahant should, during 
his lifetime, select one properly qualified 
from among his pupils to succeed him. The 
person so selected will succeed.’ ” 

Alongside of this report .should be placed 
the view of Sir Charles Turner in Saman¬ 
tha Vandara v. Settappa Chetti (1), to this 
effect:— 

” The preceptor, the head of the institu¬ 
tion, selects among the affiliated disciples 
him whom he deems the most competent, and 
in his own lifetime instals the disciple so 
selected as his successor, not uncommonly 
with some ceremonies. After the death of 
the preceptor the disciple so chosen is in¬ 
stalled on the gaddi, and takes by succession 
the property which has been held by his pre¬ 
decessor.” 

Their Lordships are of opinion that the 
language last quoted cannot be taken in 
any sense as a statement of the general 
law of India. Any contention to that 

ll) 1 L. B. 8 Vsd. m St p. 178 (1878). 


effect would indeed not be in accordance 
with Sir Charles Turner’s own views, he 
having made this plain in the succeeding 
passage of his judgment:— 

” We do not, of course, mean to lay down,” 
said he, “ that the property may not in ,|ome 
cases be held on different conditions and 
subject to different incidents.” 

It in short may rank as one of the 
varieties of circumstance and tenure whos-e 
adoption or rc'jection will fall to be deter¬ 
mined by the usage and custom of the 
wuth. 

That this forms the controlling rule with 
regard to the right to the office of mahant 
may now be considered as having been 
conclusively settled by authority. In 
Greedharce Dossv. NundoUissorc Doss (8), 
Lord Romilly so put it, observing " that 
the only law of these mahants and their 
offices, functions, and duties is to be found 
in custom and practice, which is proved 
by testimony.” More rec’cnt authoritie.s, 
such as Muttu Ramalinga v. Periayana- 
yagam (4) and Vurmah Valia v. Vurmah 
Mutha (5), confirm this proposition, 
with the explanation which their Ijoi'd’- 
ships think it right here to rei>eat, given 
by Sir Banics I’eacock as Chief .Justice 
of Bengal, and cited with approval in the 
case last mentionwl to the following 
effect:— 

” Numerous cases have been cited to show 
what was the usage, but the law to be laid 
down by this Court must be as to what is 
the usage of each mahantcr. We apprehend 
that if a person endows a college or religious 
institution, the endower has a right to lay 
down the rule pf succession ; but when no 
such rule has been laitl down, it must be 
proved by evidence what is the usage, in 
order to carry out the intention of the ori¬ 
ginal endower. Each case must be governed 
by the usage of the particular mahointec.” 

As between the rival claimants to this 

(8) 11 M. I. A. 405 at p. 488 0 8871. 

(4) L.R. II. A. 808.888 (187 ). 

(5. I#. R 4 I. A. 78, ^ 0878). 
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maliantship the sitnation is as follows : 
The I’laintiflf maintains the broad proi)osi- 
tion that according to the custom of this 
wuth the succession falls to the eldest or 
senior (that is, earliest inducted) bairru/i 
cheftt ; that it so falls as of right; and that 
this right of succession cannot he defeat¬ 
ed by any deed or deeds executed by the 
reigning mahant. If this be correct there 
is an end to the claim, so it is maintained, 
of .Defendant No. 2. 

Upon the other band Defendant No. 2 
maintains that there is no such absolute 
right of succession ; that there are deeds in 
existence under the hand of Auaiida Das, 
the then reigning niahaut, which transfer 
to and vest in him, the second Defendant, 
the mahantship ; and that, the (piestion of 
Bvicccission being thus settled, the Defen¬ 
dant No. 2 is now in office under a right 
—^^vhich is not defeasible by any right in 
the I’laintiff a.s alleged senior chela. 

Their .Dordships have consi<lered deed.9 
execnt('d by ))redeces.sors of the parties in 
the years 1B82, 1B.54 and iHtlG respectively. 
As between the ^impositions (!) that the 
choice of the reigning niahaiit must pre¬ 
vail, and (2) that the right of the senior 
hairagi chela must pievail, their Lord¬ 
ships are not prepared to affirm that either 
projKisition is mxin those deeds made out. 
In the first place, language, apparently of 
selection, is used; but in the second jilacc, 
the person selected is in each case the 
senior bairngi chela for the time being. 
And there is in the evidence an apparent 
admission of the right of tlje senior chela 
to the office. Jjastly, there is no instance 
given either in the documentary or oral 
evidence of a senior chela having been 
sujicrseded by virtue of the selection of 
another by the mahant for the time being. 
In the view taken by their Ijordships it 
is unne<-essary to come in this case to a 
decision upon this issue. 


Anaxd Das. 

For, in their Lordshijis’ opinion, such 
an issue is sujierBeded by issues of fact. 
Those issues are of undoubted difficulty. 
They are the subject of extreme conflict 
of testimony. The number and width of 
the topics in disi>utc are rare even in 
ipiestions of disputed fact coming from 
India. Tliese topics may, however, be 
conveniently ranged in two divisions. 

The first (juostion is whether Defendant 
No. 2, the nominee of Anand Das under 
the deeds now to be mentioned, js com¬ 
pel (Mit to be mahant of this asthal. This 
comjK'tency i« challenged : if the challenge 
be sound he cannot succeed. 

The second (juestion is, is the Plaintiff 
a bairagi chela of this math? His entire 
life liistory, voiudied by himself and others, 
is challenged as a tissue of falsehood. If 
this challenge be sound the Plaintiff 
cannot suceed. 

Wliat would happen if both of these 
challenges were sound or both were un¬ 
sound their ] jordships need not consider, 
as they have come to a definite conclusion 
that the, one challenge succeeds and the 
other fail.'^. 

Before, however, the investigation is 
entered upon, it may be convenient and 
proper that the following general observa¬ 
tion should be made. Their Jjordships 
have had the duty, in view of the reversal 
of the judgment of the Subordinate Judge 
by the High Court, of considering for 
themselves the entire body of the 
evidence in the case. They desire to record 
that in their opinion the Subordinate 
Judge has dealt with this coin])lex and 
oneious case with much care, and that, 
although they differ from him in one or 
two particulars, his conclusions appear 
to the Board to be stated with clearness 
and with cogency; and they think it 
right also to say that there does not appear 
to be any ground for the reflection made 
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^ the judgment of the Higb Court that 
the Subordinate Judge has displayed in 
any portion of his judgment, or has been 
in any particular moved by, either 
partiality or bias. 

Upon the first question, the objection 
taken to Ram Partab Singh, the second 
Defendant, w that he is a married man, 
the father of a son and daughter, one at 
least of these children having been bom 
since he became, or is alleged to have be¬ 
come, mahant. 

This enquiry into the domestic relations 
of the second Defendant is of course on an 
issue which is fundamental. For the pro¬ 
position cannot be denied that, even uipon 
the assumption that a right of selection 
did exist on the part of the mahant as 
among the tairagi chelas, the nomination 
must fall upon one who is competent to 
hold his important sacred office. For in¬ 
stance, the iTcrson chosen may be dis¬ 
qualified by ri'a^pn of bodily deformity, 
of bodily disease such as leprosy, of disease 
of the mind, or of the leading of a life 
which is immoral or is inconsistent with 
the religious vows of the brotherhood. In 
all such cases the nomination would be 
void. 

Among these disqualifications stands the 
contracting of marriage and the begetting 
of children. As already mentioned, ini¬ 
tiation of a married man must be preceded 
by the entire and permanent separa¬ 
tion from his wife and by the giving 
up of all worldly ties. On the ques¬ 
tion of mairiage, which will after- 
wuds be considered in ,this case, it is no 
part of the Respondents' case that Defen¬ 
dant No. 2'was once married, but had re- 
those ties. The dispute of fact 
to be afteiyvsrds investigated is upon the 
of whether he ever was, or, 
is now, a married man or the 


. If this question be answered in the 
affirmative, disqualification attaches to that 
Defendant; he can never be mahant. And 
the deeds appointing him to that office or 
giving him any administrative rights, pre¬ 
sent or prospective, with regard to^^he 
mahantship are void. 

Was Ram Partab Singh a married man 
and the father of children? 

No registers of marriages can be appeal¬ 
ed to. The evidence given in the case is 
that of the Plaintiff, who attended the 
marriage ceremony, which he describes; 
of Eishen Dus, who also gave evidence to 
this effect; and of Sitabullah Das, the 
mahant of a neighbouring asthal of Chain- 
para, who lent elephants and horses for 
the marriage procession. There is also 
the evidence of other witnesses, one of 
whom, Ajodhya, spe^s to the Defendant 
No. 2 having a wife, a son, and a daughter, 
. and swears to having seen his son some 
four or five years ago. There is some other 
evidence of a similar description. In 
short, if the case stood at that point, the 
fact of the marriage and of the existence 
of the wife and son and daughter would 
be beyond question. 

Their Lordships think it necessary to 
advert to this further point, which is of 
wide significance in regard to more than 
the present issue. The case for the Plain¬ 
tiff on this topic, as on nearly all others, 
isf stated in the evidence with comjplete 
particularity, a particularity achieved in 
many instances in the course of an 
extended and meticulous cross-examin¬ 
ation. The «ato of the marriage, for 
instance, is given; the name of tlw 
family into which Defendant N<>u 2 
married, and of his father-in4ayir, 
with his residence and the present 
dence of wife and ph^^lit «R,«re 



given. 
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of expense to Anand Das, Defeudant No. 1, 
the then reigning mahant. Defendant 
No. 2, Earn Pratab, was his nephew. 
All expenses were entered in the books 
of the a^thal, and this expense would there 
app ar. Furthermore, in a criminal case, 
to which reference will afterwards be made, 
it is alleged that Haman Lai, who knew 
the circumstance, made, a statement on 
oath that Dedendant No. 2 was married. 
The magistrate who tried that case 
stated in his judgment that an admission 
of the marriage was made in the course 
of it. An offer was made in the present 
case to produce a copy of the statement 
of Haman Lai, and that was resisted. 
Their Lordships are of opinion that the 
note of the admission made to the magis<. 
trate in the criminal case was rightly re¬ 
jected as by itself e^ence of the fact re¬ 
corded therein, and also that the objection 
of Defendant No, 2 to the production of a 
copy of the (ividence of Haman Lai was 
jiistifierl in law. But the peculiarity of 
the case is this : Hainan Lai was in Court 
while all this w as going on ; he was acting 
as a legal representativ'e of the Defen¬ 
dants ; and he was not called by them to 
clear op the matter, or to deny that he 
made the statement alleged or to explain 
it. Their Lordships are not surprised that 
that circumstance should have made a deep 
im^u’ession upon the mind of the Subor¬ 
dinate Judge as to where the truth upon 
this issue of fact really lay. 

The counter-case is that the whole of 
this story of the Defendant No. 2’8 being 
a married man and the father of two 
children is a pure invention. The extra¬ 
ordinary circumstance is that, although 
places, events, and people have been 
named so openly and in such detail, and 
although the cross-examination on behalf 
of tht Defendants has in many mstances 
elicited overw’helmmg materials for ex¬ 


posing the falsehoods, if they were false¬ 
hoods, none of these materials were taken 
advantage of, and no such exposure is at¬ 
tempted. No witnesses were brought 
from the village named to say that Defen¬ 
dant No. 2’s wife and chilrden do not live 
there. Her father, who had been openly 
named in the Plaintiff's evidence, is not 
cited'. In short, the details elicited at 
great length in cross-examination of the 
Plaintiff for the purpose of testing his evi¬ 
dence are left just os he has placed them, 
without the people whose names are put 
to him being brought forward to contradict 
in any particular the statements that he has 
made. To this case the answer made by 
Defendant No. 2 is : " My father-in-law I 
my wife! my children! no i^ch persons 
exist.'' And the case is left there. 

As to the books, they have not been 
produced for any period which is critical 
in this case. It is admitted that the 
manager of the asthal, «Eaghunath, was 
responsible for their custody and accuracy. 
Had they been produced the absence of 
entries in them would, if the Defendants’ 
case be true, have completely confounded 
the Plaintiff’s allegations. The story 
which Baghunath gives as to the books is, 
in their Lordships’ opinion, very unsatis¬ 
factory. He says that they were destroyed 
or taken away by one Kamal Sahai Dewan. 
He assigns no possible motive for such an 
act: Kamal is available as a witness, and is 
not called. 

Their Xiurdships do not go further into 
the evidence upon this subject, except to 
say that in face of the fact that conclusive 
evidence upon material particulars with 
regard to this issue having been avadable 
to the Defendants and not led, their Lord- 
ships are not prepared to accept in li e u 
thereof general statements of belief oja the 
part of other witnesses to the effect that,' to 
far as they know, the Defendant No. 2 ia 
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not a married man, and that his conduct 
in representing himself and acting as 
mXhant f»»ves that he is not dis> 
qualified. 

Finally, upon this head their Lordships 
think it right to observe that upon a ques¬ 
tion of fact such as is now being investi¬ 
gated, the veirdict given by the Subordinate 
Judge, who had the advantage of seeing 
and hearing the witnesses, cannot be light¬ 
ly set aside, especially as that Judge was 
also presumably acquainted with the man¬ 
ners and customs of the people among 
whom such a transaction was alleged to 
have occurred. They must further remark 
that they see no sufficient grounds stated 
by the High Court for disturbing the ver¬ 
dict come te; having themselves investi¬ 
gated the facts, they are of opinion that 
the rule which applies—of attaching 
weight to the opinion of the Judge of first 
instance—cannot with safety be departed 
from in the presdht instance. 

The result of this portion of the case is 
fatal to the claim of Defendant No. 2. 
He cannot be mahant. 

He was the nephew of Anand Das, the 
reigning mahant, who was apparently 
determined to favour him. By a Will 
dated the 24th June 1890, he appointed 
this nephew to succeed him. By a deed 
dated the 14th May 1897, he resigned the 
office, and constituted the second Bespon- 
dent as his successor. And by an ckrar^ 
nama dated the 6th August 1904, it was 
agreed between the uncle and nephew that 
the third Bespondent, another nephew and 
brother of the second Bespondent, should 
Bueoeed the latter in the office of mahant. 
All these deeds, for the reason stated, are 
unavi^ing, and must be set aside. 

The deeds were in themselves, it may 
he added, of a peculiar charact^, The 
Will sta^ that Bam Partab Das was 
^ .aenbr chele ahd inter, alias was competent. 


to " perform the sheva of Takurji.” The 
mahant seven years afterwards, namely, in 
1897, transferred the absolute ownership of 
the aethal and all the properties and goods 
thereof to Bam Partab, the nephew, as 
mahant, but with the reservation to Arand 
Das, the grantor, of an annuity of 
Be. 12,000 per annum, and with a declara¬ 
tion that Bam Partab should have— 

'“no right or power to do anything without 
my advice and consultation with me, and*’ 
shall keep himself under my governance and 
power in respect to the management of every 
form relating to the asthal 
while the closing paragraph declared— 

“ that without my consent and sanction he 
shall not be competent to appoint any of his 
ehelat as mahant.” 

The ekrarnama seven years later, namely, 
in 1904, went a step further. The effect 
of this deed was that Bam Partab was to 
pay Anand Das— 

“ any amount of money which at any time X, 
the first party, may require for personal 
expenses." 

Then occurs a clause to this effect— 

“ As I, the second party, generally keep 
unwell, therefore I, the first party, v^ith con¬ 
sent of the second party, have permitted the 
third party (another nephew) to perform 
sradA of me, the first party.” 

The meaning of this is that, whereas ac¬ 
cording to law and custom the successor in 
the mahantship performs the religious rites 
attending the obse»piies of his predecessor, 
an liiTangement was come to by Avhich this 
was avoided, and that vital I'ite was, so to 
speak, handed on past the second Defen¬ 
dant and conficled to his brother, the third 
Defendant. Whether such a transaction^ 
with regard to a juahaiitship in bb 

competent and possible need not be deter¬ 
mined, as in their Lordships’ opinion Uie 
whole deeds are void, in Consequence of .the 
disability by marriage t?)e second. De¬ 
fendant, Eam PaJrtab.<'^ uny?orthy„ 
of remark, of the 
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marriage of Bam Partab, and of.this being 
known to Anand Das, might affprd the only 
reasonable explanation yet offered for pass¬ 
ing over Ram Partab, seeing that the 
m^;^age of the latter would undoubtedly 
have incapacitated him from performing 
the obsequies of his uncle. There'is no 
evidence that Bam Partab’s state of health 
was such as to create any incapacity. The 
inference, in short, is that the second De¬ 
fendant was married and the father of 
children, and that his uncle Anand Das 
knew it. It may be mentioned that the 
third Defendant, it was admitted at the 
Bar, is dead. 

The second question in the cd.se is, ac¬ 
cordingly, whether the Plaintiff answers 
this description and is a hairagi chela. 
The deeds founded on by the Defendants 
having been declared invalid, and the 
second Defendant being incompetent to 
ho'd office, there is no dispute that the 
eldest or senior chela must suceeed to the 
mahantship. 

The Plaintiff narrates the material cir¬ 
cumstances of his life-history in his own 
evidence. As the Subordinate Judge 
observes— 

" he has been crou-examined very severely 
for eeverid days, and he was asked questions 
relating to the minutest details of the 
iuihal and' its people and he has acquitted 
himself very creditably. He knows all the 
bairoffig and servants of the atthal ; he knows 
every creek and comer of the atthal build¬ 
ing; he describes the room of the asthal in 
which he used to live. He names the 
mahamti of other as well as their 

chAat. He mentions the ia^daras he attend¬ 
ed with the Defendant No. 1.” 

Their Lordships agree with the Subor¬ 
dinate Judge that no explanation has been 
.Ipnan the intimacy and unquestionable 
'hi^racy of the Plaintiff with people, 
events, and affairs of the osthql, except 
npoB.the footing that he was initiats^ as 
ope ^ the 6h(^ theraol 


Anand Das. 

The details are briefly these. "V^en 
be was about 10 years of age, the 
Plaintiff went to bathe in the Gafl^ea 
with his aunt and some women of 
his caste. The Ganges was only a ^s- 
tanco of 6 or 8 miles from his native 
village. The story is that Anand Das had 
pitched his tent close to the river, and that 
the boy, after hearing the ringing of the 
bell, went and saw the idol which Anand 
Das had taken with him, and was asked by 
Tjachmi Das whether he would become a 
bairagi, and that be agreed and stayed on. 
He was in poor circumstances., and it was 
a rich asthal into which he was to be ini¬ 
tiated. His father a year afterwards came 
to the asthal and made enquiries, and con¬ 
sented to his continuing there. His ini¬ 
tiation took place on the 4(li April 1881. 
He remained at the ninth till 188d. Being 
then 16 years of age, be was sent to 
Ajodhya. In Ajodhya he received an edu¬ 
cation fitted to qualify Him for his position 
as bairagi chela, including instruction in 
the Sanskrit language. He returned to the 
muth in 1897. In the meantime he had 
paid occasional visits to the mahant Anand 
Dus, who had made payments of the sums 
required for his upbringing, all of which 
payments would, in the ordinary course, 
appear in the books of the asthal. From 
1897 he remained in the asthal until the 
year 1904. In that year he was asked to 
sign as a witness the ekrarnama, which was 
the last of t^. series of documents above 
referred to, and under which Defendant 
No. 2 had the mahantship confimed to 
him by Anand Das, his uncle, but under 
the peculiar reservations and oonditiqiis 
already referred to, and with, so to lE^peaJc, 
a destination over in favour of his brother, 
the late Defendant No. 3. Tbi^ ^as, the 
first deed, apparently, to which thed^laiu* 
tiff’s signature had been required. 

It is beyond question-that afteir the iu4’> 
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tiation ol the Plaintiff, and under what in* 
fluenoes is not known, the Defendant 
No. 1, Anand Das, made the resolve to 
attempt to bring his nephew or nephews 
into the succession to the mahantship, 
and that he was not deterred from this 
scheme even aftisr he was aware that the 
Defendant No. 2, Earn Partab, was 
married. The Plaintiff, however, stood in 
the way of this scheme, and if his sig¬ 
nature could be obtained as witness to the 
ekranwma, this might have gone some 
way to the defeat of the Plaintiff’s rights. 

• Whether this story be on all points cor¬ 
rect will never be ascertained; hut this at 
least is true, that in 1904, just about the 
time when the ekrarnama founded on the 
present case was, in fact, executed, the 
Plaintiff brought a criminal suit in respect 
of the assaults committed upon him on the 
occasion of his expulsion from the Patepur 
asthal, and the reason assigned by him for 
having been assaulted was the failure to 
sign an ejeratnama as a witness. The 
Plaintiff succeeded before the magistrate, 
and a conviction followed which was quash¬ 
ed on appeal. Their Lordships do not 
think these proceedings to be relevant in 
this case. The one important fact is that 
they were taken on a ground which is re¬ 
ferable to the execution of an ekrarnama, 
and they were taken by the Plaintiff as a 
claimant to be a resident as of right in the 
asthal, from which he had been expelled. 
It should be added that the Plaintiff’s ac¬ 
count of his expulsion includes this—that 
he was deprived of the possession of his 
't^pdes and papers, including all the letters 
rebmved by^ him from Anand Das, the 
while he, the Plaintiff, was absent 
education at Ajodhya. 

Bjji'-'aboldent thefe have, however, been 
loDtlld two postcards, which are produced 
in thii ease. It is not seriously contended 
thltM postetfi^ Xn their 


Lordships’ opinion they are of importance. 
The first is dated the 6th August 1902 
and is from Sukh Deo Das to the Plairh 
tiff, addressed thus : “To Earn Parkash 
Das self,’’ and the address is given, 
“ Asthan Patepur, Thana Patepur ^Dis¬ 
trict Mozufferpur.’’ The official post 
office stamps are : (1) “ Eajnagar, 6th 
August 1902 ’’; (2) “ Mahuwa, 8th 

August 1902 ’’ : and (3) " Patepur B., 
9th August 1902.’’ In this Sukh Das 
writes to the Plainti:— 

“ I had told you that I would write to you 
in case the Chandrika (a treatise on Sanskrit 
grammar) was being taught." 

The second postcard is from Ambar 
Janardan Dasji to the Plaintiff, Earn Par¬ 
kash Das, and to Shyam Sundhar Dasji. 
It is dated .the 14th October 1901. The 
address of Earn Parkash Das is given as 
“ The Asthan P. 0. and Thana of Pate¬ 
pur.’’ There are several postmarks, one 
of which is “ Patepur.’’ The document 
asks;— 

"Are you prosecuting your studies or are 
you not? Is Shyam Sundhar Das prosecut¬ 
ing his studies or not 1" 

This accordingly is evidence tending to 
show that the Plaintiff had studied in 
Ajodhya; that he was known to have pro¬ 
ceeded thence to the Patepur asthal, and 
that it was in that asthal that he bad bis 
postal address. The whole of this is in¬ 
consistent with the case of the Defendants, 
which is a complete denial of the entire 
story told by the Plaintiff or of the fact 
that he at any time was a resident, either 
by right or ^otherwise, in the Patepur 
asthal. 

On this part of the case one thing is 
tremely suggestive,— namely, lhai .tito 
later postcard was addressed jotntl^ .t6 j^ 
Plaintiff and Shayam Pai^l. 

chela was in 

asthal at the the pra*" 

'.sent suit ’j|oj , 
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last ten or twelve years. ’ * He was» there¬ 
fore, completely at the call of thd Defend¬ 
ants, and although weeks elapsed between 
the time when the Plaintiff gave his evi¬ 
dence and they were called upon to give 
theips. Shy am Sundhar Dasji waa not 
produced as a witness. It must, in their 
Lordships’ opinion, be taken that, slender 
as this documentary evidence is, it and the 
circumstance of the not calling of Shyam 
Sundhar strongly support the case of the 
Plaintiff and strongly rebut that of the 
Defendants. 

But the failure in the matter of evidence 
on the part of the Defendants does not 
rest there ras in the case of the marriage 
of the Defendant No. 2, so in the case 
of the life histoi*y of the Plaintiff, the 
fullest details are given, many of the 
points being elicited by the cross-examina¬ 
tion on behalf of the Defendants. In 
particular the Plaintiff describes his own 
relations, stating that bis father was alive 
and where he resides, and with regard to 
the various places visited season after 
season by the Plaintiff, materials are piled 
up by which his story, if inaccurate, 
could have been confounded. It is, how¬ 
ever, left without an attempt to do so 
having been made. 

On this branch of the case also the evi¬ 
dence of the Plaintiff is believed by the 
Subordinate Judge. It is supported by 
the evidence of SitabuUah, a neighbour¬ 
ing mahcmt, who swears that Anand Das 
initiated the Plaintiff m his presence; and 
by that of Balkrishna ^ Dae. Both 
of these witnesses are also believed 
by i^ie Subordinate Judge. With re¬ 
gard to the former no motive what¬ 
ever can be suggested for his having 
peijured. himself*; and the allegation as to 
his having asked a thousand rupees as a 
bribe from Baghunath Ja, the Defendants’ 
manner, is lig^y by the Sub¬ 


ordinate Judge as false. It was said by 
Baghunath that the request was made in 
the presence of Gobind Das, and Gobind 
Das is not examined. 

As to Balkrishna, he is a hemp smoker, 
which is not uncommon, and he is a men¬ 
dicant going from place to place according 
to the habits of ohelas in that part of the 
world. The Subordinate Judge remarks 
on this topic that 

" the ba:iiv(ji», it appears, are beggars no 
doubt, but those who are true to their cult 
have a regard for truth, and they cannot be 
easily bribed to give false evidence." 

Whether this be correct or not, their 
Lordshii>s do not see any grounds in the 
evidence given for declining to accept, as 
the Subordinate Judge did, the credibility 
of the witness. * 

In reviewing the evidence, the learned 
Judges of the High Court were greatly 
moved by the view which they took that 
the story of the circumstances under which 
the Plaintiff was induced to attach himself 
to Anand Das in 1884 amounted to an al¬ 
legation of kidnapping, and that the date 
stated for the initiation of the Plainrifl 
would have clashed with a period of 
mourning for a relative of Anand Das. 
The date—it is many years ago—may 
have been erroneous by two, days, and 
there is no reason why, if the case were 
false, a questionable date should have been 
named. The Board agrees with the con¬ 
clusion of the Subordinate Judge on the 
point. 

The Subordinate Judge dealt lightly 
with the allegation of kidnapping, and in 
the course of his judgment made the ob¬ 
servation that 

"people of other reliiUous denomittatiiM 
are now and then hewd of* entidng away 
minor children from custody lawM 

guardians for making them converts of Iheir 
own futh." 

This observation waa unnecessary^ But 
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their Ijordships are surprised to find that chela, or in residence—that case is 
the High Court deals with it as if it were still more seriously weakened by the posi¬ 
tive case which the Defendants put 
forward. That positive case is as follows, 
namely, that the Plaintiff was a bairagi 


an attack upon Christian missionaries, and 
they go so far as to say that 
'‘supposing them to be directed against 
Christian missionaries, they are not support¬ 
ed by a tittle of evidence, and, so far as our 
experience goes, they are absolutely false. 
In introducing them into his judgment, the 
Subordinate Judge does not appear to have 
exhibited an impartial frame of mind in 
treating the facts of this case.'’ 

UpoUi this their Lordships deem it right 


chela, but that he did not belong, to 
Patepur asthal. He belonged, so it is. 
said, to a sub-a<vtlia/ or enh-mtiih, consist¬ 
ing of a small house on a small plot of 
ground iu t^e neighbourhood of Patepur, 
which was a separate asthal and had for its 
mahavt one Balirani. This was an issue 
to observe that they think the supposition of fact, which fell to be proved by the 
upon which this reflection proceeds to be Defendants, and they had the materials 


strained, and the reflection to be uncalled 
for. 

They incline to the view that the error 
on these subjects may have moved the 
High Court to discount improperly the 
true weight of the evidence, and to over¬ 
look important elements in the case. 


fur doing so, and at first hand. Baliram 
had, so the argument went, two bairagi 
chclas —one was the Plaintiff and another 
was Manmohan Das. Their Lordships 
must decline to accept any hearsay evi¬ 
dence upon this subject, and it is sufficient 
to say that Baliram and Manmohan,.both 


As an instance of what their Lordships available, are not produced as 

Bans, it may be ^mentioned that the post- "itnesse.^ in sup[x>rt of the case alleged 

for the Defendants. It is a somewhat 


means 

cards are not alluded to in (he judgment 
of the High Court, nor is the non-produc¬ 
tion of Gobind Das as a witness, nor even 
of Haman Lai as a witness; while, with 
regard to the non-production of the books, 
there are speculations made as to whether investigate further the details of the evi- 

they would or would not have assisted in dence, being satisfied that upon it the con- 

the solution of the problems arising in the fusion come to by the Subordinate Judge 

case, but no due weight is attached to the cannot he successfully challenged, and that 

serious fact that eviden<’e, which might accordingly the Plaintiff has established 


IS a 

striking fact that in the judgment of the 
High Court there is no reference made to 
this important incident. 

Their Lordships think it unnecessary to 


have concluded the case in one direction 
or another, and for the custody of which 
the Defendants are responsible, has not 
been brought before the Court by them. 

But the case of the Defendants, which 
otherwise would have rested on a denial by 
themselves and been supported by nothing 
mom substantial than negative evidence 
of many of whom lived a con- 

sidexa^ dntance, frbm the Patepur 
Mthafi to .the that they did not 

Ptaw^f WM % baita^ 


his |X)sition to be a bairagi chela of Patepur 
asthal. 

He is also by admission, if this be so, 
the senior chelfi, if not the only chela, 
who is competent to fill the office 
nnhant. 

Only one other question remains. ^ It 
is this: Anand Das is still a^ve. The 
deeds which he granted, w^ohrpUjXported 
to be a transfer the 

mahantship to 

Kos. 2 and 

• ' '■■■' 
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No. 2 being disqualified for the office, and 
Defendant No. 3 being dead. In these cir¬ 
cumstances, does the mahantship not re¬ 
vert to Anand Das? Anand Das is a man 
now nearing 80 years of a,ge. He has for 
yean relinquished the mahantship. Since 
at least 1897 he has retired from office, and 
has made over to Defendant No. 2 all 
his duties together with the properties of 
the asthal. He has had a mutation of 
names effected in the Collector's Register 
in respect of the villages belonging to the 
miith. He has thus abdicated all his func¬ 
tions, and, as he admits, his position is 
no more than that of any other worship¬ 
per. The mdtiant, in their Lordships’ 
opinion, is not only a spiritual preceptor, 
but also a trustee in respect of the asthal 
over which he presides. His installation 
of Defendant No. 2 on the gaddi, and his 
own retirement from the mahantship, 
would thus appear to have created a 
vacancy in the office. 

But a more serious difficulty also arises 
from the fact that their Lordships cannot 
acquit Defendant No. 1 of having been a 
party to deeds, and especially to the 
ekrarnama of 1904, which were of a nature • 
inconsistent with his duty and position 
as gnardian of this religious institution. 
To confer the mahantship upon a relation 
who was a married man and the father of 
chlidren was to consent to a violation in 
the person of the highest and most respon¬ 
sible officer, namely, the mahant, of those 
vows, and practices' of asceticism and 
celibacy which it was his duty as a trustee 
to maiTitftin and protect. In these cir¬ 
cumstances their Lordships must accept 
the abdication which occurred as^a govern¬ 
ing fact in the. case. Further, it is not 
alleged that the senior chela, on whom 
even according to ^e Defendants’ case the 
succession would devolve In the B^nce of 
'Bn apxdntment, is disqualified by nny fust 


cause from holding the office vacated by 
the old mahant. In these circumstances 
their Lordships think that the Plaintiff is 
entitled to the declaration made in his 
favour by the Subordinate Judge. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be 
:i I lowed, the decree of the High Court set 
aside with costs, and the decree of the 
Subordinate Judge restored. 

The Resiwndents will pay the costs of 
the appeal. 

Solicitors : Messrs. T. L. Wilson <6 Co. 
for the Appellants. 

Solicitors : Messrs. Barrow Rogers and 
Nevils for the Respondents. 

B. D. Appeal allowed. 


(CIVIL AP^ELLAT« JURISDICTION.] 
Appeal from Obiqikal Deoree 
No. 360 OF 1913. 

ftHADDHuni, J. ^ Satish Chanbra 
Newbodld, j. 

1916, 

Heard, 

29, February. 

Judgment, 

13, March. 


SiNGOA, Ist Party, Ap¬ 
pellant, 


V. 


Ananda Gopal Das 
and others, 2nd Party, 
Respondents. 

Land Acquitition Act (f of 1S94\ $ee. SO^Rt- 
ferenee to Civd Court if l,ei after payment, of earn- 
veneation to am party by Oulleetor—Order by 
Civil Court directing Qovernment to pay eompenta- 
t.'on to party found entitle t to it and to realiu 
the amount wrongly paid from the other par^ 
propriety of—Facte to be proved by elaimant in 
order to be entitled to eompene ition-rSoad-^eie 
return, value of, No ehow etatue at lakberAjdar. 


The Appellani who was the first party 
claimed that he had a lakheraj title to a 
land acquired under the Land Aoquisibion 
Act. The second party claimed as pntni- 
dars and dar-putnidars., The Colketor 
made an award in favour of iihe party 
and the amount of compensation was ac* 
tually paid to him.' On 4 referenoa to iihs 
Civil Court under sec. BO of the^Aa^ the 
^vkordinate Judge found in /ofpif 
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second party and directed the Government 
to, pay the compensation to them and to 
realise the amount previously paid to the 
first party from him. 

Held— That though the Land Acquisi¬ 
tion Act clearly contemplates that when 
there is a dispute as to apportionment the 
reference to the Civil Court under sec. 80 
should be made before any payment has 
been made, still there is nothing in the A ct 
that prohibits the Land Acquisition Col¬ 
lector froty, making the reference after pay¬ 
ment of compensation to one of the parties. 
When such a reference has been made, it 
is undesirable that the party who succeeds 
in showing that the Collector's order was 
wrong should have to resort to a regular 
suit to compel^ the Opposite Party to re¬ 
fund the compensation to which he has 
been held not to be entitled, nor can the 
rights of the Opposite Parly be in any way 
prejudiced by the reduction of litigation. 

That the omissidii of the Appellant to 
file any road-cess return with regard to the 
land went strongly against his claim to 
have asserted a lakheraj title to it. 

The High Court varied the decree of the 
Subordinate Judge and ordered the first 
party to pay the amount of conipcnsaiion 
received by him to the second party with 
interest at 6 per cent, per annum from the 
date of withdrawal. 

Held, further, that a claimant in a Land 
Acquisition proceeding can get no share of 
the compensation without establishing 
either title to or posses.sion of the land ac¬ 
quired. 

This was an appeal preferred on the 13th 
August .1913 against a decree of Babu B. 
G. Basu, Subordinate Judge of Burdwan, 
dated the 17th July 1913. 

The material facts will appear from the 
judgment. 


Babus Upendra Nath Chatterjee and 
Gurwdas Sinha for the Appellant. 

Babus Jogesh Ch. Ray and Asita Ranjan 
Ghosh for the Bespondents. 

The Judgment op the Court was §3 
follows:— 

This appeal arises out of a dispute 
about the apportionment of a sum of 
Bs. 1 ,'242-15-2 awarded as comj^ensation 
for land taken under the provisions of the 
Land Acquisition Act, I of 1894. The first 
party, who is the Appellant before us, 
claims that he had a lakheraj title to the 
land acquired. The second party claims 
as putnidars and dar-putnidars. The Land 
Acquisition Collector made an award in 
favour of the lakhcrajdar and paid him the 
compensation. Then as the putnidars did 
not admit the title of the lakherajdar, he 
referred the case to the Civil Court under 
sec. 30 of the Act. The learned Subor¬ 
dinate Judge who heard the l eference held 
that the first party had no lakheraj right 
to the land and that the maliks, viz., the 
putnidars and dar-putnidars were entitled 
to get the compensation that had been 
awarded. He directed that the maliks 
should get the above compensation from 
the Government and that the Government 
would be at liberty to realise from the first 
party the sum which had been wrongly 
paid to him. Against this decree the first 
party has preferred this api^cal and the 
second party, after an unsuccessful appli¬ 
cation for review, have taken a cross¬ 
objection that the Court ought to have 
directed the first* party to pay the 

compensation with interest from the date 
of his withdrawal. 

It is first contended on behalf of the Ap¬ 
pellant that the Collector after be had paid 
the amounts, had no juriadiction to make 
an order of reference to the Civil Court 
under sec. 30 of the Land Aoqm»tion Act, 

m V 
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In support of this contention reliance is 
placed on the case of Gobinda Ranee v. 
Brinda Ranee (1). In this case the learned 
Judges ob.served that it was open to doubt 
whether sec. 18 or sec. 30 of the Act can 
hl^e any application after the money has 
actually been paid away. They, however, 
came to no decision that would be binding 
on ris on this point and as pointed out in 
Mrinalini v. A binash Chandra (2), a differ¬ 
ent view was taken in the case of Nobin- 
k(tli V. Banolaia (3). In our opinion 
though the Act clearly contemplates that 
when there is a dispute as to apportion¬ 
ment the reference to the Civil Court under 
sec.' 30 should be made before any payment 
had been made, still there is nothing in the 
Act that prohibits the Land Acquisition 
Collector from acting as he has done in this 
case, namely, making the reference after 
payment, of compensation to one of the 
]>artips. \\'hen such a reference has been 
made it is undesirable that the party who 
succci’ds in showing that tlie Collector’s 
onler was vvrong should be com|)elled to 
re.soi l to a rt'gular suit to compel the Oppo¬ 
site I’arty to refund the eomj»ei\sation to 
which he has been held not to be entitled 
nor can the rights of the Opposite l^arty 
be in any way prejudiced by the reduction 
of litigation. Before the lower Court the 
Appellant raised no objections to the pro¬ 
ceedings and unless those proceedings were 
without jurisdiction, it is too late for him 
to plead prejudice. As we hold that the 
lower Court had jurisdiction we therefore 
decide against the first objection taken on 
behalf of the Appellant.* 

On the merits we think the learned Sub¬ 
ordinate Judge is right in holding that the 
Appellant has no title to the land acquired. 
The unregistered deed of sale, which is his 

(1) i. U. K. 36 C»1 1104: a. o la O. W. N. 

103S 100S). 

(2 14 0. W. N. 1024 (1910). 

(8) I. L R. <1,]. 921 (1906'. 


Das. 

title-deed, is of a very suspicious appear¬ 
ance, and in the absence of direct evidence 
of its execution and having regard to the 
unsatisfactory nature of the evidence called 
to prove the signatures of the attesting wit¬ 
nesses we can attach no weight to it. The 
evidence as to possession is contradictory 
but apparently the land which consists of a 
tank and its bank was regarded as of no 
great value before the Land Acquisition 
proceedings were contemplated. The 
owner probably did little to assert his right 
or to prevent casual grazing and fishing by 
the villagers generally. However that 
may be, we are certainly not disposed on 
a perusal of the recorded evidence to rever.se 
the finding of the lower Court on this 
point. The omission of thg Appellant to 
file any road-cess return with regard to 
this tank goes strongly against his claim 
to have asserted a hkheraj title to it. It 
is contended that the onus has been wrong¬ 
ly thrown on the Appellant. This, how¬ 
ever, is not a ease in which the onus lies 
tm the zemindar to prove the land is mal 
again.st a f)erson claiming it as lakhcraj. 
The parties to these proceedings claim the 
jiroperty as being in se|)urate mehalx. 
Also obviously a claimant in a land acqui¬ 
sition proceeding can get no share of the 
compensation without establishing either 
title to or possession of the land acquired 
and the Appellant has failed to prove either 
in this case. 

We thmk the cross-objection taken by 
the Res]K»ndent must be allowed. Govern¬ 
ment was not a j)arty to these proceedings 
arid the lower Court therefore could not 
direct in its decree that the amount pay¬ 
able to the second and third parties should 
be realised from Government. The order 
also is unnecessar}’. The money has to be 
repaid by the first party and to be receiv¬ 
ed by the second and third parties, and it 
is simpler that the payment should be 
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made directly by the former to the latter. 
The Eespondents are entitled to interest 
from the date of withdrawal, which we 
allow at the rate of 6 per cent. 

We dismiss this appeal with costs. 

We allow the cross-objection taken by 
the Bespondents and vary the decree so far 
as it directs that the sum of Rs. 1,242-15-2 
be realised from Government by the second 
and third parties and that Government will 
recover the said smn from first party. 
This sura will be paid by tlie first party to 
the second and third parties with interest 
at 6 per cent, per annum from the date of 
withdrawal. The Appellants will also pay 
the Respondent’s costs, if any, on this 
cross-objection. 

1 Appeal difiwifised, 

S. C. M. Decree modified. 


[OIVIL APPELLATE JUBT8DI0TI0N j 

Appeal from Appellate Decree 
No. 465 OF 1912. 
Mookebjeb, j. 


Beachcboft, J. 
1914, 

Heard, 10, 11 & 
13, February. 
Judgment, 

16, February. 


Nagendra Nath Bose, 
Defendant, Appellant, 

V. 

Parbati Charan and 
anr.. Plaintiffs, Respon 
dents. 


Ex parte deertt and t ilt (heremdtr—Suit to set 
tt$<de decree and safe on the ground that frocesses 
tft suit and execution svpftessed in collusion with 
officers of Chmrt—Suit it maintainable—Cose of 
fraudf pleading and proof in—Purchaser at eettu 
/icate sale, suit for rent by, after registration 
under Land Registration Act—Decree obtained 
therein, sale >n execution o’—Purchase by dec,ee- 
holder—Certificate sale subsequently canceled— 
Rent-decree and sale, if thereby reversed. 


Where the Plaintiff in a suit to set aside 
an ex parte rent decree and sale held there¬ 
under aileged that the Defendant'! had in 
collusion with the officers of the Court, 
camed a suppression of the processes in 
the suit as also in the execution proceed- 
ings{ 


Held— 2'hat if this allegation had been 
established, the Plaintiff would- have been 
entitled to succeed. 

The mere circumstance that a Defen¬ 
dant has failed to have an ex parte deqgpe 
set aside under sec. lOtS, C. P. C. (of 1882) 
or to have a sale set aside on the ground of 
material irregularity does not debar him 
from seeking relief in a suit properly fram¬ 
ed fur the purpose on the ground that the 
suit itself was a fraudulent suit and that 
the proceedings therein were ritiated by 
fraud. But to cimble the Plaintiff to 
succeed in a suit so framed, he must speci¬ 
fically allege the circumstances of fraud and 
he rnmt prove the fraud as laid in the 
plaint. 

Fraud how to be pleaded and in what 
manner established discussed. 

A , having purchased property at a sale 
under the Public Demands Jiceovery .Act, 
on 7th September 1908, sold it to B who 
duly obtained a sale-certificate from the 
itevenue authorities, was placed in posses¬ 
sion and had his name registered under 
the Land Registration Act. B then sued 
the tenant ou the property for real and 
obtained an ex parte decree, in execution 
whereof the tenure was sold mid 
purchased by the decree-holder himself 
on 20th November 1009. The sale 
under the Public Demainh‘ Hrcorcry Act 
was cancelled on 2!flh March 1910 on the 
ground that no nidicc had been served 
under sec. 109 oj the .1(7 and that the pro¬ 
ceedings were invalid and inoperative in 
consequence. 

ifelJ_ That the reni-dccrec and sale 

thereunder which were duly and regularly 
had at the instance of a stranger who had 
no concern with the irregularities in con¬ 
nection with the certificate sale were not 
affected by the reversed of the certificute 

V, 



tHE CALctjttA WteEiCLY NOtES. 


tVoL. tX. 


Sid 

Naobndba Nath Bose d. Pabbati Chaban. 

This was an appal from a decision of 
Babu J. N. Chakerbarty, Subordinate 
Judge, 24-Parganas, dated 14th November 
1911, reversing that of Babu Sukumar 
B^ttacharjee, Munsif, Diamond Harbour, 
dated 2nd Februaiy 1911. 

The facts of the case will ap{>ear from 
the judgment. 

Bobus Mohini Mohan Chakerrarty and 
Prokash Chandra Mozumdar for the Ap¬ 
pellant. 

Babu Gour Chandra Pal for the Res¬ 
pondent. 

The Judgment of thb Coubt was as 
follows :— 

This is an appeal by the second Defen¬ 
dant in a Euit to set aside an ex parte decre \ 
The Plaintiffs held the disputed land willi- 
in a tenure which vs as sold imder the Public 
Demands Recovery Act on the 7th Septem¬ 
ber 1908, and was purchased by the first 
Defendant. The second Defendant pur¬ 
chased the tenure from the first Defen¬ 
dant, and on the 18th June 1909 instituted 
a suit for rent against the Plaintiff.^. The 
suit was decreed ex parte on the 16th July 
1909; in execution of this decree, the pro¬ 
perty was purchased by the decree-holder 
on the 20th November 1909. Meanwhile 
proceedings had been instituted for can¬ 
cellation of the sale under the l^iblic 
Demands Recovery Act on the ground, 
amongst others, that no notice had been 
served under sec. 10 and that consequently 
the proceedings were in'^alid and inopera¬ 
tive. The sale under the Public Demands 
Recovery Act was set aside for the reasons 
stated on the 29th March 1910. On the 
7th May 1910, the Plaintiffs commenced 
this action to set aside the ex parte decree 
as also the sale consequent thereon on a 
two-fold ground, namely, first, that the 
decree was vitiated by fraud; and secondly, 
thft^ as the certificate sale waa subsequently 


set aside, the rent decree also was in 
essence cancelled. The Court of first 
instance held that the ex parte decree in 
the rent suit was not liable to be set aside 
on either ground. Uixin appeal, the Sub¬ 
ordinate Judge has, in concurrence with the 
Court of first instance, held that the decree 
is not liable to be set aside on the ground 
that the certificate sale has been subse¬ 
quently set aside; but he has also held, 
herein differing from the Court of first 
instance, that the rent decree must be set 
asidte on the ground that it had been 
obtained by fraud. In this view, the Sub¬ 
ordinate Judge has set aside the decree and 
sale and has declared that the title of the 
Plaintiffs has not been affected by the pro¬ 
ceedings in the rent suit. 

On the present appeal by tbe second 
Defendant, the decision of the Subordinate 
Judge has been challenged on the ground 
that the facts found by him do not justify 
the inference that the rent decree was 
vitiated by fraud. This position has been 
contested on behalf of the Plaintiffs-Res- 
pondents, who have further endeavoured to 
support the decree of the Subordinate 
Judge on the ground that his decision uiion 
the second question raised was erroneous. 

In so far as the question raised in the 
appeal is concerned it is in our opinion 
plain that the view taken by the Sub¬ 
ordinate Judge cannot be supported. It is 
now well-settled, as was laid down by the 
House of Jjords in Wallingford v. Mutual 
Society (1) and by the Judicial Committee 
in Ganga Narain Gupta v. Tiluckram 
Choudhury (2), that general allegations of 
fraud, however strong may be the words in 
which they are stated, are insufficient even 
to amount to an averment of fraud of which 
any Court ought to take notice, Jyoti 
Prokash v. Jhowmull (3) and Balaji v. 

(1) 5 App. (’m. 686, 6»7 (I680\ 

Si I. L. B. 16 0»1. 6S8 (18S8). 

(8) L L. B. 86 CM. 184 (1808|. 
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Gangadhar (4). Where a Plaintiff seeks 
relief on the ground of fraud, he is bound 
under Or. 6, r. 4, of the Code of Civil Pro¬ 
cedure to specify in his plaint the facts 
which constitute fraud. It is also well- 
settled that a charge of fraud must be sub¬ 
stantially proved, as laid, and when one 
kind of fraud is charged, another kind of 
fraud cannot upon failure of proof, be sub¬ 
stituted for it. [Abdul Hussein v. 
Turner (5)]. In the case l)efore us, 
the %i>ecific allegation of fraud made in 
the plaint was to the effect that the second 
Defendant had, in collusion with the 
officers of the Court, caused a suppression 
of the processes in the suit as also in the 
execution proceedings. No doubt, if this 
allegatiorf had been established, the Plain¬ 
tiff would have been entitled to succeed; 
because, it is firmly settled that a judgment 
will be vacated if it is proved that the 
successful par|y has taken means to pre¬ 
vent service of notices upon the other or 
has procured a false return of service 
[Abdul Majumdar v. Mohanied Gazi (6), 
Mohammed Golab v. Mohammed Sulliman 
(7) and Narsinyda,s v. Hafikan (.8)]. Un¬ 
fortunately for the Plaintiffs, however, the 
facts found by the Subordinate Judge do 
not support the conclusion that the pro¬ 
cesses, either in the suit or in the exe¬ 
cution proceedings, were suppressed at 
the instance of the then I’laintiff. The 
Subordinate Judge had found, so far as the 
processes in the suit are concerned, that 
they were not served. He does not find, 
nor has he stated any facts from which 
any inference could be drawn to the effect, 
that this non-service of processes in the 

(«) I L. R ts Bom 956 (IPOS). 

(5) 1. L. B. 11 B m. 690: ■. o. Ij. R. 14 I. A. 
11 U«87l. 

(6) I. L. R. 91 Ool. SOS (1S64). 

(7) 1. L R. J1 CM. 619 (1694). 

IS) I. !•. R. S7 Cal. 197: ■. c. 11 0. L. 3 . 990 
(1908). 


suit was in any way attributable to the 
interference of the Plaintiff in the rent 
suit. It may be conceded, as was laid 
down by their Lordships of the Judicial 
Committee in Radha Raman S^a v. 
Prannath Roy (9) and Khagendra Nath 
Mahato v. Prammth Roy (10), that the 
mere circumstance that a Defendant has 
failed to have an ex parte decree set aside 
under sec. 108, C. P. C. or to have an 
execution sale set aside on the ground of 
material irregularity, does not debar him 
from seeking relief in a suit properly 
framed for the purpose, on the ground that 
the suit itself w'as a fraudulent suit, and 
that the proceedings therein were vitiated 
by fraud. But to enable the Plaintiff to suc¬ 
ceed in a suit so framed, he must specifical¬ 
ly allege the circumstances of fraud and he 
must prove the fraud as laid in the plaint. 
Reference has been made on behalf of the 
Respondent to the decision in Nemai 
Cfmran Kanji v. Dino Nath Kanji (11), 
where certain circumstanoes were stated 
as indicia of fraud. That decision, how¬ 
ever, is of no assistance to the Respon¬ 
dents, as the Subordinate Judge has not 
found all the circumstances to exist in 
the case before us. We must hold accord¬ 
ingly that the facts found by the 
Subordinate Judge do not constitute fraud 
and do not afford any basis for cancellation 
of the ex parte decu'ee in the rent suit. 

The next (question for consideration is, 
whether the Subordinate Judge, in con¬ 
currence with the Court of first instance, 
has taken an erroneous view as to the 
effect, if any, of the reversal of the 
certificate sale upon the decree in the rent 
suit. At the time when the suit for rent 

(p) I. L. R. 28 (M. 476 : s. e 6 C. W. N, 7M 
(1901,. 

|10> I. U R. 99 (M; 99V: S. «. 6 C. W. K. 479 
(1909). 

( 11 ) 9 0 . W.K.991(l«9i). 
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wats instituted, the second Defendant 
was the only person competent to maintain 
a suit for rent. He had purchased the 
property from the first Defendant who was 
the purchaser at the sale under the 
provisfens of the Public Demands Becovcry 
Act. He duly obtained the sale certificate 
from the Revenue Authorities, was i)laced 
in |x>s8essiou of the pro])ei-ty by them, 
and subsequently got his name registered 
under the Land Registration Act. At the 
time of the institution of the rent suit, he 
was consequently the only person who 
could claim to recover rent from the 
tenants. Indeed, the tenants were not en¬ 
titled under the provisions of sec. 78 of the 
Land Registration Act and sec. GO of the 
Bengal Tenancy Act to j)lea(l in answer 
to the claim that rent w'as due to anotluir 
person. The decree was made by u Court 
of competent jurisdictu)n and was cxecute<l 
by the Court which made it. The sale, 
it has been found, was regularly held. 
Under these circumstances, w’e cannot hold 
that the fact that the certificate sale, 
which was the root of the title of the second 
Defendant, was subsequently set aside, 
did in any way affect the validity tif the 
decree in the rent suit. The (piestion of 
the effect of the cancellation of a decree 
upon intermediate acts based on it, may 
sometimes be not ailtogether free from diffi¬ 
culty, but, as pointed out in Simpson v. 
Homheck (12), one principle is well- 
settled, namely, a judgment pronounced by 
the Court, upon an erroneous view of the 
law and subject, therefore, te be reversed 
by an Appellate Tribunal, is treated as 
valid for all purposes of protection or justi¬ 
fication to the party acting under it before 
reversal, and the same rule applies where 
the judgment is vacated for irregularity or 
like reason not attributable or chargeable 
to the Plaintiff or for which he is not ac- 
(18| S Lmu. 51. 


tiially or constructively to blame. In the 
oa.se before us, the certificate under the 
Public Demands Recoverey Act and the 
sale consequent thereon, were set aside, 
because the notice under sec. 10 had not 
been duly served; for this irregularity, 
however vital it may be to the purchaser at 
the certificate sale, a stranger to the pro¬ 
ceedings, clearly cannot be held res¬ 
ponsible, and it is not possible, on any legal 
pi'inciple to justify the view that all acts 
of the purchawser on the basis of hie pur¬ 
chase at the certificate sale should be deem¬ 
ed nullified as soon as the sale was set 
aside, ff’he effect of the reversal of the 
certificate sale is that, as betw’een the ori¬ 
ginal tenun'-holder and the imrehaser at 
the certificate sale or his representative in 
interest, the latter becomes liable to make 
resiitulion to the former. But it does not 
follow' that all legal processes, duly and 
regularly taken at a time when the title 
of the certificate purchaser^r his represen¬ 
tatives was in full force, were vitiated by 
the reversal of the certificate sale. A fruit¬ 
less attempt has been made to invoke the 
aid of the w’ell-established doctrine that the 
C'ourt may, in exceptional cases, take 
notice of events which have happened since 
the institution of the siiit, so as to do com¬ 
plete justice, between the litigants [Ram- 
ratan v. Mohant Sahi (13), liamyad v. 
Bindeswari (14) and IJdit Chobey v. 
Radhika Prosad (15)]. Nor is there 
any real analogy between the present case 
and the class of cases to which reference 
was made, namely, Shama Pershad v. 
Hurro Pershad (16) and Kali Charan Dutt 
V. Jogesh Chandra Dutt (17). In these 
cases, it wa.s held that where decrees have 
been made on the basis of a decree in an 

(18 8 0. L. J. 74 at p. 78 (1907). 

fl41 6 C. L, J. 102 (19071. 

(16) 6 0. L. J. 662 (1907; 

(16) 10 M. I. A. 208 (1666). 

(17) 1 0. L. R 6 (1877). 
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earlier suit, which was subject to the result 
of an appeal, the reversal of the earliest 
decree operated in essence as a reversal of 
the subsequent decrees based thereon. 
That clearly is a case of an entirely differ¬ 
ent description. There is also no analogy 
between the case before us and another 
class of cases in which it has been held 
that where an order has been obtained on 
the basis of a decree, the cancellation of 
the decree operates to discharge the order 
mado on the basis thereof. \'au'(ih Zain- 
ul-abdin v. Mohammed /l.vf//nir Ali (18), 
Mina Kumari v. Ja/jnt Salfani ( 19) and Set 
Umedmal v. Srimth Roy (20). In our 
opinion, it is ])lain that the rent dec ree and 
the sale held on the basis thcj’eof have not 
in any way been affected by Ihe cancella¬ 
tion of the certificate sale. Indc'ed, in the 
present ease, if the F’laintilTs were Ic* sue- 
oee<l. the J)efendant would be dc'prived of 
the property he has acquired in satisfaclion 
of his claim fo? reid, and xcoidd pcvc'rthc'- 
less continue liable lo make reslitution to 
tlie tenure-holder, whom he had dispos¬ 
sessed on the sln'Uglh of !iis l urchase at 
the certificate sale : such a portion as this 
cannot be sup|x>rled on any c-ouceivable 
principle of justice, equity and go<id con¬ 
science. 

The re.sult is that, as both the grounds on 
which the Plaintiffs seelc to im|K^ach the 
title of the second Defendant fail, this ap¬ 
peal must be allowed, the decree of the 
Subordinate Judge reversed, and that of 
the Court of first in8tan<‘e restored with 
costs in all the CouHs. 

N. G. Appeal alloired. 

Il8; L. R 15 1. A. 19, 16; a. o. I. L K. 10 
All. 166 (1887). 

(10> I. L. R 10 Cal. 220 il8S3). 

(20. I. L. B. 27 Cal. 810 : s c 4 0. W. tf. 6) 2 
(1800. 


(CIVIL REVISIONAL JURISDICTION.] 

Rule No. 593 of 1914. 


Stephen, J. 
Mullick, J. 
1914, 
27, July. 


' Balia Koeb, 
Petitioner, 

V. _ 

Bandram Sahu, 
Opposite Party. 


Regulation V of 2799, sec. 5— Order if can be 
m-tde, wfien t,o regulnr suit has been brought bg the 
rl timante 


When no regular suit has been brought 
by the persons who claim the property dealt 
with by the Court, an order under sec. 6 of 
Heg. V of 1709 is ultra vires. 

This was a Rule granted on the 22nd 
May 1914 against the order of F. M. Luce, 
Esq., District Judge of Gya, dated 21th 
April 1914. 

The order of the District Judge was as 
follows :— 

“TIkm’c are three claiiuatds lor the move- 
able properties, consisting of ornaments, 
cash and noti's, left by Jiandhu Sahu, 
uho died on 18th October 1918. They are 
respectively: (1) Mo.ssammat Balo Koer 
wJio elaims to be the. widow of Bandhn, 12) 
Bofihnim Sabii, who elaiin.s to be the 
cousin of Bandliu, and (3) Mahanth 
Mahabir Das, who claims the property 
under a verbal gift made by the deceased 
a few days before his death. 

“After e.Kamining the ]\laliantli, J was of 
opinion that he had no /ocas .standi in this 
case, and that he must e.stablish his claim 
by means of a regular .suit. 

“1 may pote that the Government 
f)loader has not contested the case, and 
has filed a stah’uient admitting Bodhram 
to be entitled to the property. 

“Mossammat Balo Koer has failed to 
satisfy me that she has any title to the 
property. Her story is that she was 
married in the Sagai form to Bandhoo 6 
or 7 years ago. It is Emitted that ah^ 
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was not with him when he died. There is 
only oral evidence to the alleged marriage, 
and there ate material discrepancies 
in this evidence, nor does any of the wit¬ 
nesses appear to be independent. Pundit 
Sao, iie brother or ste|vbrother of the 
woman, denies the marriage, and says that 
she w’as outcasted owing to misconduct. 
There is evidence to show that Bandhu 
was a leper, and if he was, the marriage 
is distinctly improbable. I therefore 
reject the claim of Balo Koer. On the 
other hand there is good evidence to show 
that Bodh Kam was the cousin of Bandhu, 
and this relationship has not been directly 
denied by the other side. In the absence 
of any nearer relation it is clear that Bodh 
Bam is entitled to succeed to the property 
of the deceased. I'nder sec. 5 of Beg. V of 
1799,1 therefore'direct that the propetty be 
made over to Bodh Bam Sao, but in view 
of the petition filed by Mahabir Das on 
2-2ncl April 1914, the property will not 
be made over until the expiry of one month 
from this date.” 

Babus (robind Chandra Dey Hoy and 
Abaninath Bhattacharjee for the Peti¬ 
tioner. 

Babus Umakali Mukherjee and Saiish 
Chandra Mukherjee for the Opposite 
Party. 

The Judgment of the Court was as 
follows:— 

In this case the District Judge has 
made an order, he says, under sec. 5 
of Begulation V of 1799. ^In form it 
appears more like an order under sec. 
4. He has no jurisdiction to make 
such an order, for no regular suit 
has been brought by the persons who 
claim the property with which he has 
dealt. His order is therefore ultra vires 
and must be set aside. The Court will then 
in possession of the property claimed 


by the two persons who consider them¬ 
selves as entitled to it on intestacy. His 
proper course will be to return the proper¬ 
ty to the authority from which it came, 
namely, to the Police. We may observe 
that it will then be open to the District 
Magistrate to make over the property to 
one of the ]>arties or to some other persons 
taking signature from them, that it should 
he held in such a way as to be available 
for any person who may succeed in estab¬ 
lishing his right thereto. 

The Buie is accordingly made absolute. 

We make no order as to costs. 

S. C..M. Rule made absolute. 


[CRIMINAL REFERENCE.] 
Kef. No. 52 or 1916. 


Chittt, J. 
Walmslet, J. 
1916, 
14, April. 


' Chairman of*Hughlt 
Chinsuba Muniqi- 
palitt 

V. 

Krista «Lal Mullik. 


Bengal Municipal Act {III B. C. of 1884), w» 
S5S, 44, 45, 871,880—Order or content ol Com nit- 
tionere neemary jor proteeutwn under the Act— 
Poicer of Chairman to ghe tuch order or content 
on behalf of the Cotumittionntt — Vice^Cha rman, 
exercite by, of powert of Chairman—Content of 
Chairman eubtequently obtained, validating effect 
of. 


The accused was prosecuted under sec. 
271 of the Bengal Municipal Act for dis¬ 
obeying a requisition under sec. 230. 
The report of the offence was made by the 
Outdoor Inspector and it was submitted to 
the District Magistrate by the Chairnum 
with a recommendation to prosecute the 
accused. The Inspector appeared before 
the Magistrate and was examined as the 
complainant. The document which was 
submitted by the Chairman to the Magis¬ 
trate bore an eight-anna stamp. It 
further appeared that the notice againH 
the accused was issued on the authority of 
the Vice-Chairman. There was no umtten 
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order of delegation of duties or powers by 
the Chairman to the Vice-Chairman which 
could cover this order made by the Vice- 
Chairman . 

Held —That because the report of the 
offence made by the Inspector which was 
submitted by the Chairman to the District 
Magistrate bore an cight-anna stamp, it did 
not follow that it must be regarded as a 
petition of complaint and that the Chair¬ 
man was merely in the position of a eom- 
plainani. 

That the order or consent of the Com¬ 
missioners necessary under see. 35S for the 
institution of a prosecution under the Act 
is an order or consent by the Chairman as 
representing the Commissioners which the 
Chiirman can^give under sec. 44. 

That in the present case the order of the 
Chairman was an order or consent in 
writing by the Chairman within the mean¬ 
ing of see. 353 and was suffieient. 

That it being clear that the act of the 
Vice-Chairman was done with the express 
consent of the Chairman subsequently 
obtained, the ca.se was eorered by the pro¬ 
viso to see. 45. 

This was a Reference under sec. 438, 
Cr. P. C., iinide by S. K. Clhosh, Esq., 
District and Sessions .Judge of D uglily, 
on the 30th March lOJO recouimeiul- 
ing that the order of Bubu Probodh 
Ch. Chatterjeo, Sub-divisional Magistrate 
of Hughly, dated the 8th January 191G, 
convicting the accused under sec. ‘271, 
Bengal Municipal Act, and sentencing him 
to pay a fine of Rs. 5 and also to a <laity fine 
of annas eight from 31st May 191.5 to 2‘2nd 
July 1915, may be reversed. 

The letter of reference was as follows :— 

The Petitioner Krista Lal Mullik has 
been convicted by the Sub-divisional Magis¬ 
trate of Hughly under sec. 271 of the Ben¬ 
gal Municipal Act for having disobeyed a 
requisition under sec. ‘230 and sentenced to 


pay a fine of Rs. 5 and also to pay a daily 
fine of 8 annas from 31st May 1916 to 
2‘2nd July 1915, in default to suffer simple 
imprisonment for a fortnight and also to 
l>ay Rs. 2-12 annus as costs. The petition¬ 
er was prosecuted at the instance of %e 
Chairman of the Municijiality of Hughly- 
t'hinsura for having constructed a pi’ivy 
without the written permission of the 
Muiiici})nl Commissioners within 60 feet 
of a tank alleged to bo used by the in¬ 
habitants of the locality. The Sub- 
divisioiial Magistrate, without examining 
anyone, i.''sued summons on the petitioner 
and on bis ajq^earance transferred the case 
to the file of the Sub-Deputy Magistrate 
for disposal. The case was heard by two 
Magistrates in succession and ultimately 
was taken back to the file of the Sub- 
divisional Magistrate who ])assed judg¬ 
ment on 8tb January 191G. 

The Older of the learned Magi.'^trate has 
been assailed in this court on various 
grounds, of Mhich only two need be stated. 
In my opinion, those two are sufficient to 
justify my recommending that tlie order 
of the Magistrate be reversed. 

In the first jilace, under sec. 353 of the 
Bengal Municipal Act, no prosecution can 
be instituted without the consent of the 
Commissioners. Under sec. 44 this 
means the consent of the Chairman. It 
is therefore necessary that the prosecu¬ 
tion should prove the consent of tJic Chuir- 
man. The learned Magistrate has found 
that this consent lia.s been given by the 
document which i.s marked Ex. .1 and 
proved by the (Overseer, P. • U Un- 
forturiateiv this diK-ument Is not very 
different from the “ tabular form ’ which 
was put fon^ard as a document giving 
sanction hut was not accepted by their 
Lordships as such in the case of Rasul 
Bukhsh v. Municipal Board of Chapra (1). 

(1) 18 0. w. K. »M 
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It was |>uiuted out in that case that “ the 
only evidence of sanction of prosecution 
by jmblic authority is a writing under the 
seal and signature of that authority.” The 
document Ex. 3 ttontains the signature of 
tt ('hairnian but does not bear any seal. 
It was contended in this court that tlie 
ivrunicipality may not possess a seal but 
the imprc'ss of a seal actually apj)earR on 
the notice Ex. 1. On the other hand the 
document Ex. 8 is headed ‘ Report of 
f)ffonce ’ and is stamped with a stamp f)f 
8 annas, as if it was meant to be a petition 
of complaint which virtually it \va.s. 
Then'fore the document Ex. 3 does not 
disclose any authority showing the con¬ 
sent of Ihe t'cmimissioners as required by 
sec. 3.53 of the Bengal Arnnicipal Act. 

The s(‘cond point is that the notice Ex. 
1 was issued on the authority of the Vice- 
(’hairrnan and there is no evidence that <he 
latter <lerived authority from the Chair¬ 
man. A I’oquisition was is8ue<l under sec. 
‘230 of the .\et and reading that section witli 
secs. 11 and 4.5 one would find that the 
C'hairman might delegate his duties or 
powers to the Vice-Chairman. Having 
regard to the provi.so of sec. 45 it has been 
contended that the fact of the Chairman 
having starttxl the prosecution must be 
taken as an im])lied consent by him sub¬ 
sequently obtained. But in the case of 
Ihircndra Nath v. Chairman of Hiniarfor 
Muniripality (3), the facts were similar 
and it was held thus :—” Jt is contended 
that there is no proof in this case that the 
Vice-Chairman had such [X)Wor, and since 
the Vice-Chairman has olily such jx)wer.s 
as are delegated, it is for the perwii who 
alleged that he has such fx)wers, to prove 
that he has them, when the objection has 
been raised, no mere presumption under 
sec. 144 of the Evidence Act that official 
acts have been rightly done, can dispose 

(8) 1 0. L. J. 51 (1904). 


•AL1TY V. .Krista Lal Mi llik. 

of the objection. In the present case, 
there is no evidence that the Vice-Chai’'- 
man was empow'ered to issue notice, and 
therefore it must be held to be invalid 
notice ”. See also Chairman of Pari 
M unicipality v. Kinsori Lal Sen (4) and 
K hi rod a Protfhad Pal v. The Chairman of 
Howrah Municipality (2). In this view 
the notice Ex. 1 appears to be invalid. 

I'hese two objections are no doubt very 
technical, but as was stated in liasul 
Biihhsh V. Municipal Hoard of Chopra (1) 
” sanctions and consents which are. 
iin 2 X)Bed by any statute must be clearly 
proved by writing under the hand of 
the authority which has |K)wer to sanc¬ 
tion or consent as a condition |n‘ec(;dent 
to any ])rosecution.” This principle 
applie.s to both the points above men¬ 
tioned. I therefore recommend that 
th(‘ order of the ^lagistrate be revised. 

Babu Atulya Churn Bose for the Accused. 

Bahn Monmothanatk Mukerjee for the 
Of>ix»site I’arty. 

The Judgment of the Court was as 
follow’s :— 

This is a reference by the learned Ses¬ 
sions .Tudge of Hughly in the matter of 
one Krista Ijal Mullik w ho was prpsecuted 
under sec. 271 of the Bengal Municipal Act 
for liaving disobeyed a requisition under 
sec. 230 and sentenced to pay fine. The 
learned Sessions Judge recommends that 
the conviction and sentence be set aside on 
twogroiinds whicli he admits are technical. 
The first is that the prosecution was 
undertaken without the consent of the 
Cominissioners. He c<»nsiders that, under 
see. 44, the (’hairman could give such 
<onseut. It appears from Ex. 3 in the 
case that the. report of these offences w'as 
made by the Outdoor Iusi>ector; that the 
ID 16 C. W. N. 984 (1918). 

(3 I. L. R 20 0*1.418 (1898). 

(4) 1 C. W. N. oczUt (1897). 
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columns of that form were duly filled up; 
a=Md that in the nmiarlcs coluimia occurred 
this remark “ submitted to the District 
Magistrate, Hughly, with a K'coininenda- 
tion to prosecute the party uiuler secs. ‘230, 
*271 of the Bengal Municipal Act.” That 
is signed by Moheudra Chandra Mitter, 
Chairman, Hughly-Clunsura Alimici- 
pality. The learned dudge thinks that, 
because this document bears an eight-anna 
stamp, it must be regarded as a j)etition of 
complaint and that the Chairman of the 
Municipality was merely in the ]>ositiou of 
the complainant. We do not so regard it. 
Sec. .‘}03 says that, no prosecution for an 
offence under this A<'t shall be instituted 
without the order or consent of tlu; Com¬ 
missioners. This is clearly an order or 
consent by the Chairman as representing 
the Commisisoners. It does not aj)epar 
that the Chairman ever went before the 
•District Magistrate; the complainant who 
appeared before hipi was the Outdoor In¬ 
spector ; and he gave evidence a.s such com- 
{dainant, as appears from his dej)osition. 
We have bc^en referred on this ])oint to a 
decision of this Court in Raxul Bukhsh v. 
Muuinpal lUxinl of Chupra (I), in which 
the Judges are reported to hav(“ remarked : 
” The only evidence of sanction of prose¬ 
cution of a public authority is a writing 
under the seal and signature of that author¬ 
ity. ” We have not been told of any enact¬ 
ment which requires a sanction for prose¬ 
cution to be under seal. The facts of that 
case were somewhat different from the 
facts of the present case, but, so far as a 
seal was held to be necessary, we are un¬ 
able to agree with that in the absence, of 
any legislative enactment to that effect. 
The expression there ” sanction of prose¬ 
cution ” is not quite in the wording of sec. 
353 which 6}>eaks of the y order or con¬ 
sent.” Ex. 3 amounting to such order or 

(1) 18 0. W. N. 98« (1913;.., 


r.VLiTY r. Krista Lal Mi llik. 

consent in writing by fhe Chairman is, we 
think, sufficient. 

The second poitit is that the notice—Ex. 
1—against the accused was issued on the 
authority of the Vice-Chairman and that 
there is no evidence that the latter dcri'<(|d 
authority from the Cdiairmun. The learn- 
e<l .Judge has referred to sees. 41 and 45; 
but he has not directly referred to the pro¬ 
viso fo sec. ‘15. Here it may be assumed 
that there Wiis no writlen order delegating 
to the Vice-Chairnian all or any »)f the 
duties or j)owers of a Chairman as defined 
in the Act which would cover the parti¬ 
cular order made by the Vice-Chairman in 
this case. The proviso, however, to see. 
15 says ; ” I'rovided that nothing doiu* by 
the Vice-Chairman which might have been 
done under the authority of a written order 
from the Chairman, shall be invalid for 
want of or defect of such written order, if 
it be done with the express or inqdied con¬ 
sent of the Chairman j)reviously or subse¬ 
quently obtained.” That the act of the 
Vice-Chairman was done with the express 
consent of the Chairman subsequently 
obtained is clear in this case frojii the order 
to which we have referred in Ex. 3. It 
is clear that the Chairman must have given 
consent to the act of the Vice-Chairman; 
or he could never have written that order 
which has been designated a sanction to 
prosecute. On this ixiint we have been 
referred to the case of Khiroda Proshad v. 
The Chairman of the Howrah Municipality 
(2); but the facts theic were \ery different 
from the facts in the j>re.seut case. There 
was no evideuete of any such consent 
on the part of tlie Chairman as appears 
here. All that there was in that case to 
justify the order was a verbal order given 
some months before by the Chairman to 
the Vice-Chairman to institute all prosecu¬ 
tions under sec. 353. 

(3J I. L. B. 80 CiO. 448 (1898). 
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We think, therefore, on the clear reading 
of the Act that the two points which the 
learned Judge has put forward cannot be 
supported. His recommendation to revise 
the proceedings is rejected. 

C. M. Refcrejire discharged. 


PATNA HIGH COURT. 

[OIVIL APPELLATE JURISDICTION.] 

Appeal prom Original Decree 
No. 230 OF 1913. 


Chapman, J. 
Atkinson, J. 
1916, 

C, April. 


Rajbans Sahay, 
Opposite Party, Appel¬ 
lant, 

V. 

Rai Mahabir Prasad, 
Applicant, Respondent. 


Aequitition of Itnd hy Oovomment—Right to 
eomperuation—Potuasion for IX yaara by non¬ 
payment of rent—Title by adveraa poaaetaion. 

On the acquisition of a piece of land 
under the Land Acquisition Act it teas 
found that the person in possession had 
taken possession of it on the death of the 
last male owner and held possession for 
more than years without payment oj 
rent. He asserted that he held the land 
under another person and not under the 
rival claimant who was the reversiomry 
heir of the last male owner. 

Held— That the person in such posses¬ 
sion was entitled to the full compensation 
paid for its compulsory acquisition, having 
acquired the right to hold the land rent- 
free by twelve years' adverse possession. 

This was an appeal against the judgment 
and decree passed by P. M. Luce, Esq., 
District Judge of Oya, dated the IBtli 
March 1913. 


This api>eal arose out of a reference niuile 
to the Land Acquisition Judge of (lya 
under sec. 30 of the Land Acquisition Act 
with regard to the apportionment of 
Rs. 580-13-10 compensation awarded for 
the acquisition of 11 cottas 2 chataks of 


land situated in village Pahsi Murarpur 
alias Dulhinganj on behalf of the Railwi^v 
Comjrany under declaration made on 23rd 
March 1912. The rival claimants were 
Rai ^fahabir Pershad and Babu Rajbans 
Sahay, Mukhtear. The former claimed 
(hat the land formed part of the estate of 
Rai Cudar Sahai who died in the year 
1897, and that under the judgment of the 
District .Fudge of MozaflEerpur, dated 19th 
May 1911, he was gmnted Letters of Ad¬ 
ministration of the (‘state of Rai Gudar 
Sahai. The latter claimed that he held 
the land as a rent-free tenure under Mus- 
sammat Sahodra Kewr, daughter-in-law of 
Rai Gudar Sahai, for a large number of 
years, and was therefore entitled to the 
whole of the compensation. 

The Tjand Acquisition Judge found that 
the land formed part of the estate of Rai 
Gudar Sahai and the Applicant Rai Maha- 
hir Pershad was entitled to administer the 
estate. He further .found that the 
Muktear Rajbans Sahai was in actual pos- 
.sesision of the land since the year 1899 at 
least. But he held that he was merely a 
trespasser and that he could not claim any 
title by right of adverse ix)S8es.sion, inas¬ 
much as he claimed as a tenant and there 
was no evidence to shew that the landlord 
ever recognized his claim. He therefore 
awarded the whole compensation money to 
Rai Mahabir Pershad. Thereupon Raj¬ 
bans Sahay preferred the above appeal. . 

Messrs. Akbari an.l Khurshed Hussain 
for the Appel lint. 

No one appeared foi‘ the Respondent. 

The Judgment op the Court was as 
follow's;— 

Chapman, J.—A }>lot of land was 
acquired for the purposes of the East 
Indian Railway Company on the 23rd 
March 1912, a certain sum of Rs. 680 
odd was assessed as the compensation 
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to be })aLd for the land. For this sum 
there were two rival claimants Rai 
Mahabir Prasad and Rajbans Sahay. The 
plot was originally hold by Rai Gudar 
Sahay. Rai Mahabir Prasad claimed to be 
the reversioner to the estate left by Rai 
Gudar Sahay who appears to have died in 
March 1897, leaving a widow and a 
daughter, both of whom are since dead. 
The other claimant Babu Jtajhans Sahay 
claimed to have been the family M ukhtear 
and to have been in fKissossion of the plot 
rent-free. His case was that his father 
had been in jxissesaion before him. The 
finding of the learned District .7udg<" which 
is based apparently upon evidence*, common 
to both sides is that Rajbans Sahay took 
possession of the proiwrty soon after the 
death of Rdi G udar Sahay during a dispute 
between the widow of Kai Gudar Sahay 
and Rai Gudar Sahay’s tlaughter-in-law' 
Sahodra Koer. TJie Rcsi)ondcnt has not 
ai)j)earod but uj»n the evidence offered on 
either side there can be no doubt that 
Rajbans Sahay had been in ^xissession of 
the property for at least 1*2 years before 
the 23rd March 1912 when the pro|>erty 
w'as acquired, and that during (hat period 
he has paid no rent for it. He asserts 
now that the landlord’s title lies with Saho¬ 
dra Koer. It is not clear when he first 
asserted this, but it is clear that ho has 
been in possession for 12 yeai's and there¬ 
fore Rai Mahabir Prasad had lost his right 
to recover possession from him before the 
land was acquired. At the time of the 
acquisition Rajbans Sahay appears to have 
acquired by adverse possession the title to 
hold the land without x'jaying any rent for 
it. We are of opinion that the learned 
District Judge was wrong in awarding the 
full amount of compensation to Rai Maha¬ 
bir Paraad and we ^t aside that direction, 
and we direct that the amount be paid to 
the Appellant Rajbans Sahay. 
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Atkinson, J.—I entirely concur. 
A. K. R. 


PATN4 HIGH COURT. 
IFOLL BENCH BBFEBENOE.*] 

IN ^ 

Appeal from Original Order ^ 
No. 384 OP 1914. 
Chamieb, C. J. 


SnARFUDDIN, J. 

Atkinson, J. 
191C, 

Heard, 1 and 

2, May. 
J adginent, 

4, May. 


Hazi Abdul Gani, 
J udgment-debtor, 
Appellant, 

V. 

Raja Ram and others, 
Decree-holders, Res¬ 
pondents. 


Executim bhU—P ureh'tte by decree holder — 
Cieil Procedure Co. e^Act V of J908), Ordrr AMY, 
r. 95 —Delivery of poeueeion—Order, whether ap. 
pealable—Sec 47, C. P. C., whether applicable, 

^^'hcfc oil a decrcc-Jioldcr ouction-pur- 
cluiaer applying for diTivery of possession 
of the properties purchased and obtain¬ 
ing possession by order of Court not¬ 
withstanding the objection by the judg¬ 
ment-debtor that the properties did not 
pass by the sale, the judgment-debtor pre¬ 
ferred an appeal : 

Held, on a reriew of the authorities of 
all the Indian High Courts {which arc con¬ 
flicting), that the Patna High Court should 
not without very good reason depart front a 
long course of decisions in the Culeiilta 
High Court where the balance of opinion 
has been since 1S8S strongly in favour of 
the view that an appeal does not lie. 

This was an ajipeal iigniiisf (he original 
order of Babu Hriday Nath Mazumdar, 
Second Subordiuatt^ .ludge of Mozaffer- 
ix>re, dated the 0th June 1914. 


* Tills Full Bench wM constituted under R. H, 
Chap. II, Part I the High Court at 

Patua, which runs thus: " Kotwithetandlng anything 
to the contrary in the rulee the Chief Juetioe may 
direct that any appUMtion, petition, eolt, appeal or 
reference shall be beerd by a Beaeh." 
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The facts out of which this appeal arose 
are shortly these :—One Madhoprosad ob¬ 
tained a money decree for about Rs. 15,000 
on l27th >i’oveinber 1908, against the Ap- 
ptdiant Haji Abdul Gani. In execution of 
the coerce he jmrehased with the permis¬ 
sion of the Court several j)ropertie8 includ¬ 
ing that in dispute in March 1912 and 
obtained delivery of i)ossession on 31st 
October 1912 with res|H^et lo other pro¬ 
perties. Madhoprosad died on 4th Juno 
J9I3. Madlioprosad’s heirs, the present 
Respond(*nts Ihrougli their mother and 
guardian Xarayan Koer applied on IGtb 
July 1913 for delivery of ])ossossion of the 
jiropcrties in di.s]>utc under Or, XXI, r. 95 
of C. ]’. ('. of 1908, corresponding to sec. 
318 of Civil I’rocedure Code of 1882. The 
judgnieul-debtor obstructe'd and contended 
that it was not |)art of the property sold. 
The lower Court allowed the application 
of the decree-holder auction-purchaser. 
Hence this appeal was 2 ’rcferred by the 
i udgment-debtor. 

Dr. Du’arJid Nath Mitter (v\ith him 
Mesurti. Nath Paid and Bai- 

huniha Nath Mdtcr) a 2 >peariiig for the 
Respondents took a })reiiminaiT objection 
that jio appeal lay in the case. He con¬ 
tended that the decree-holder’s application 
was one under Or. XXT, r. 95, and the 
fU’der j)assed was not apj>ealable xinder the 
C. P. (’. The case did not fall under sec, 
47, C. P. C. To fall under sec, 47, C. 
P. (k, one mu.st be a party to the suit and 
secondly, the matter must relate to exe¬ 
cution, satisfaction and discharge of the 
decree. The moment a decBce-holder be¬ 
comes an auction-imrchaser, he ceases lo 
be a ])arty to the suit; so fur as the [no- 
perty iHirchased is concerned he is no 
longer a party to the suit. Refers to 
Mahahir Pershad Singh v. Macnaghten 
(20). Art. 138 of the Limitation Act re- 
(a0> I ,L. It 1« Cikl. 682, 622 iP. 0.) ft877). 


cognises no distinction between a decree- 
holder imrchaser and an ordinary third 
person auction-purchaser. Order under 
Or. XXT, r. 95 is not appealable. If 
decree-holder auction-purchaser is allowed 
to appeal, the stranger jmrehaser would 
have a lesser right which would be very 
unfair. 

[Atkinson, J.—Court is like an ordi¬ 
nary v<*ndor, must give 2>ossession to the 
vendee, and that is, it relates to the execu¬ 
tion of decrees.] 

Kefers to Ko Tha Unyin v. Ma Unin I 
(21). rj(‘avc to bid is not apj)ealable. 

The following (*alciitta cases hold that no 
<ip[)eal lies in such cases :— 

Scru Mohan Bania v. Bhagoban Din (9), 
Kiifhori Mohun Boy v. Chunder Nath Pal 
ill>, Bhinial Dan v. (lancsha Koer (12), 
Mohomed Mosraf v. Hahil Mia (13) and 
Sani Bhutan Mookerjee v, Badha Nath 
Bose (14). 

'Tin* following Calcutta <ease.s hold that 
appeal lies :— 

Madhunudan Dan v, Gobinda Priya 
Chaudhrui}! (5), SariatooUa Molla v. Baj 
Kumar Boy (H) and llari Charan v. Mon- 
mohan ( 7 ). 

The I'Till Bench case of Bhagwati v. 
Ihinu'an Lai (I) holds that no appeal lies. 

The Ma<lras High Court holds that aj)- 
pcal lies. 

Kattayat v. Itaman Menon (3), Sandhu 

(II I. L. R. 81 All. 82 «F. B )(190S). 

(8) I. L. R 8ft M*d. 740 (1802). 

(6, I. L. H. 27 CaL 84: c. 4 0. W. N. 

417 (1898). 

(7) 18 0. W. N. 27 (1918). 

(8; 1 L. R. 27 Oal 709 (1900). 

(9) I. L. R. 9 Oal. 602 (1888). 

(11) L L. R 14Cftl 644 (1887*. 

(12) 1 0. W. K. 6S8 (1897), 

(18) 6 C. L. J. 749 (1904). 

(14) 19 a W. N. 668 : •. 0. 20 0. L. J. 488 

(1»U) 

(21) I. L. R. 88 C»l. 717 (P. aj; 9. a 16 0. W. 

K 802(1911). 
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Taraganar v. Hussain Sahib (4) and 
^ Manickka v. Hajagopala (18). 

The BonaJjay High Court also holds that 
appeal lies. 

Sadashiv v. Narayan Vithal (2). 

The majority of the Calcutta cases being 
in my favour, this Court ought not to 
depart from them. 

Moulvie Mustafa Khan (with Mr. 
Kailaspati Narayan) for the Appellant sub¬ 
mitted that appeal lies under see. 9(5, C. P. 
C. It has been held in several cases that 
delivery of possession is a step in aid of 
execution. 

Application to withdraw sale-proceeds 
has also been held to be a stej) in aid of 
execution. 

That an appeal lies, has Iwea held in 
llari Charan v. Monmohan (7) and the 
dissenting judgments of the C^hief Justice 
and Knox, J,, in lihagwati v. Banwari Lai 
( 1 ). 

The Madras Jligh Court and the Bom¬ 
bay High (’ourt are in my favour. 

Refers to Prosutina Kumar Suiiyal v. 
KaliJas Sanyal (17). 

If the decree-holder be the auction-pur¬ 
chaser, as ho is a j)arty to the suit, he 
comes withiji sec. 47, C. P. C. 

Heiern to Jagarnath Maru'ari v, Kartick 
Nath Pandey (10). 

The JUDGMI5.VT OK THK Coi'RT was as 
follows :— 

Chamikr, C. J. —Madhab Prasad, father 
of the Respondents, obtained a decree for 
money against the Ai^jjellant in execution 
of which he caused certain property of the 
Appellant to be sold. By leave of the 

(1) I. L. R. SI AU. 83 tF. R.) |1008 

(3) I. L. R. 85 Bom. 463 (1011). 

(4) I. L. R. 38 Mod. 87 (1004). 

(7) 18 0. W. K. 37 (1018). 

(18) 7 0..L. J.486 (1000). 

(17) I. L. R. 10 Col. 888 0803). 

(18) I. L. R. 80 Hod. 607 (1007). 


Court he purchased it himself. He suc¬ 
ceeded in obtaining possession of part of 
the property but in respect of the re¬ 
mainder he was obstructed by the Appel¬ 
lant who contended that it was not part of 
the property sold. Madhab Prasa^Sdied 
soon afterw'ards and liis sons the present 
Respondents applied to the Court under Or. 
XXI, r. 95 to ]>lace them in {wssession of 
the disputed pro|}erty. The Court allowed 
the application. Hence this api>pal. The 
Respondents contend that no appeal lies. 

The question thus raised is one on which 
there has been much conflict of judicial 
opinion during the last 30 years or more. 

Some .Judges have taken the view that 
an order under sec. 318 of the Code of Civil 
Procedure, 18K2 or Or. XXI, r. 95 of the 
present C’ode disposes of a question “ re¬ 
lating to tlie execution, discharge or .satis¬ 
faction of the decree ’ ’ m ithin the meaning 
of sec. 244 of the Code of 1882 or sec. 47 
of the present (.bdc, and that where the 
question arises between the judgment- 
debtor and an aiKdJon-])urchaser who was 
originally Plaintiff in the suit it is a ques¬ 
tion “ arising between the ])arties to the 
suit ” within the meaning of .sec. 244 of 
the Code of 1882 or sec. 47 of the jiresent 
Code, and the decision is consequently a 
decree within the meaning of sec. 2 of 
either Code and is aj> 2 iealable as siadi. ’ 

Other Judges have held that .'in .appeal 
does not lie, either becau.se the qiieslion is 
not one “ relating to the execution, dis¬ 
charge or satisfaction of the decree ” or 
because the question does not arise between 
the judgmcnt*debtor inid the decree-holder 
as such hut betwi'cn the judgment-debtor 
and the auction-j>nrchaser as such. 

In the Allahabad High Court after many 
conflicting decisions the question was re¬ 
ferred to a Full Bench of five Judges with 
the result that three Judges hiald that an 
aptKial did not lie, aud the Chief Justice 
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and Knox, J., held that an appeal did lie. 
[Dhagwati v. Banwari Lai (1)], 

In Bombay High C<oiirt it has been 
a^n appeal docs lie [Sadashiv v. 

" settled by 

appeal does lie in such a case','1^?in two 
cases the Judges have expresseil great 
doubt as to the correctness of those deci¬ 
sions [see Kattayat v. Raman Men07i (3) 
and Sandhu Taraganar v. Hussain Sahib 
(4)]. 

In the Calcutta High Court it has been 
held in throe cases that an appeal does lie 
in such a case [see Madhiisudan Das v. 
Gohimla Priya Chaudhrain (5), decided 
without reference to the reported cases on 
the subject, Ram Karain Sahoo v. Dandi 
Pershad (6) arid Hari Charau v. Mon- 
tnohon (7)j. The case of Sariatoolla 
Molla V, Raj Kumar Roy (8) which was 
referred to deals with a different question 
but language was used in the judgment 
which supports the view that an appeal 
does lie in such a case. 

In the same Court it has been held in 
seven cases either expressly or impliedly 
that an ap^ieal docs not lie [see Sent 
Mohan Baiiia v. Bhagobnn Din (9) and 
Iswar Pershad v. Jai Karain (10)], Appeal 
No. 207 of 1884 decided on July 20th, 1885, 
unreported, Kishori Mohun Roy v. Chun- 
der NatK Pal (11), Bhimal Das v. Ganesha 

(I) I L. B. 81 All. 82 .F. B.l (1808-. 

(8) L L. B. 80 Bom. 492 (19Ui. 

(8) I. L. R. 26 Mad. 740 (1^2). 

(4 I. lu R. 28 Mad. 87 (1084<. 

(6) L L. B. 27 Oal. 84 : o. 4 0. W. N. 
417 (1880) 

(6) 1. L. R. 81 Cat. 787 (1904). 

(7) 18 C. W. N. 27 (1818). 

(8) I. L. R. 27 Cal. 709 (19*0). 

(9) I. L. R. 8 CaL 603 (1888). 

(10) T. L. R. 12 Cal. 169 (I860). 

(II) I. L. B. 14 CW. 644 (1887). 


Koer (12), Mohomed Mosraf v. Habil Mia 
(13) and Sasi Bhusan Mookerjee v. Radha 
Nath Bose (14) where all the authorities 
are reviewed, and the decision in Bhimal 
Das V. Ganesha Koer (12) has been ex¬ 
pressly approved in Bhuja Roy v. Ram 
Kumar (15) and Jagarnath Martcari v. 
Karticle Nath Pandey (16). 

Much stress was laid upon the decision 
of their Lordships of the Privy Council in 
Prosunna Kumar Sanyal v. Kali Das 
SauyaJ (17), hut that case in no way affects 
the question wdiich we have to decide and 
an orler of the kind there in question is 
undci- the present Code of Civil Procedure 
appealable as an order and not as a decree 
[see Or. XXI, r. 90 and Or. XLIII, r. 

1 (i>]. 

Nor does the decision in Manickka v. 
Rajagopala (18) which has been cited affect 
the jircsent question, for that was a case 
under see. 310A of the Code of 1882. T J.e 
que.stioii whether an appeftf lies against an 
order under that section or Or. XXI, r. 89 
of the present Code depends upon other 
considerations [see Mahomed Akbar 
Zaman Khanv. Sukhdeo Pande (19)]. 

I am strongly of opinion that this Court 
should not without very good reason depiiit; 
from a long course of decisions in the Cal¬ 
cutta High Court. I consider that the 
cases which I have referred to show'that 
the balance of opinion in the Calcutta High 
Clourt has been since 1883 so strongly in 
favour of the view’ that an appeal does not 
lie in such a case, that we ought to follow 

(12) 1 0. W. N. 658 (1897). 

(18; 6 0 L J. 749 (1904>. 

(14) 19 0. W. M. 668: •. o. 20 C. L. J. 488 
(1914) 

(15) I. L. R. 26 Cal. 629: B o. 8 0. W. M. 874 
(1899). 

(16/ 7 0. L. J. 486 (1900). 

(17) I. L. R. 19 Cal. OSS (1893). 

(18) t. L. R. 80 Mad. 607 (1907). 

(19) 18 0. L. J. 407 
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NOrSS OF CABBB 
Casks-* 

(Court^f Appesl) 
Id. iHaauH A Bona \Lta.) a, 
Nalbatein. VAs $eller qf 
(toodt it enti/M to tue th« 

* «ol hu$frJot iht prict 


yoodi jo/tf, although the 
teltjrr had prrtioutlg o6- 
itU»id judgment Jm th^ 
price againtt a utottg 
person 

(Cliaucci> DivlAlon ) 

Wariunf and Gilkiw (Ltd ) 
a Uiliuw and OiUow 
(Ltd I. HimtlarUg of 
trade nantet-^ H hm the 
Couf t$ trill inleifet e 


^ 5 .mc' of the Secretaiy o 

ag a body corpitrato. 
i^ciy iK*rs»JU bhall litt\c* tbt» banie rom 
UftiMTHt tlic‘ sSi'crrtary »»f Slate in ('ouiicil as 
iiugbt have liacl agauist the ICaHt India Coiupauy, 
it the (jovetniuout ot India Ael, ISSS and tiuf 
Aet had not bei* i jiabbi d 

Cl. uO to sec, HI, il paastal into law, will read 

tllUb . 

A Jaw made liy any autluirily in British India 
^hail not be deennoJ iinalid on account of the 


KtPORTS tSM IndM). 

‘ Government of India, (Consolidation) Act 
Amendmejat.Bill. 

in our last msuc, vie repioduci'd llio protcbt 
of the Burma Chamber ol Commeice against • 
Iho [imposed el. (</) to bee. HI ol the (loveni- 
*ment ot India (('onsohdalionj Act, and, as we 
said, it IS bv no means a matter tor sui[)iibe that 
the Burma ChamlxR- should he the onl\ one ul* 
lilt) vauous ])ul)iic bodies (whieli are supiosed 
to wateh the inteiesls oi the Indian public), 
Mhieh have, in auv uile([uate measure, a|)pre- 
eiafced the gravity of the jiropotH'd el. fd) to sec, 
84 of the (lovermneiit ol India Aet ot IBI-i, 
Hinee in l-iurina thej have alieady haul a foretaste 
oi the kind of law which that clause is inteiitled 
to validate, for in Burma the Legislature had 
actually tried tlie oxjieriment ot [dacing on the 
statute book a law (if it is a law !) decreeing 
that " no Civil (’ourt shall have jurisdiction to 
determine <tuy claim to any right over land as 
against (Sovernment.” What the coii'^cquences 
of that law y/ete, may, in some measure, he 
gathered from the one instance in which, solely 
through the public Rjiirit of a European resident 
of liungoon, they obtained some notoriety, viz., 
the case of Secretary of State v. Moment, 37 
C- W. N. m 

To iwoperiy appreciate the scope of the pro¬ 
posed measure, it should be read al^ng with the 
provision of els. (1) and (2) to sec. 32 of the 
same Act, which is aoinghi to be qualified by it. 
Those clauses are t<-*- * , 

(1> The QeceeteiV' ef Kteie to CoUaeU may sue 


iollowmg leasoii (amongst ot}jord):-In case ol 
anj law, because U bais the right to sue the 
Kicretary (»f Htatc in ])<utu'\ilar cases or clasbeia 
of cahes. 

The effect of cL. (1) and Ci) to sec. 32 w to 
make the (lovernnunit in India resjanisiblo in 
a Couit of law for every wrongful act ol them¬ 
selves or of tlieir agents uommitted within the 
.seo])e of their authority or outside it if the 
(loveimneiit have udojited or ratified srch act. 
I nder cl. (2) the (lovernment of India is made 
res|K)nHible even for torts, in respect of which 
the Crown in England (but not its agents) can 
claim eonijilote immunity under the maxim 
“ the King can do no wrong.” For other 
vvixmgs (including diH[H>sseBHion of specific pro¬ 
perty, move,able and lunnovoablc) the Crown in 
England can be proceeded against by jietition 
of right. But for the proposed auien<liuent, a 
British subject in India would oc< tijiv m rt'sjiect 
of legal redress against wrong done to him by 
(rovernment, a somewhat bctti'r jiosifion than 
a Britibh Subject in the Vnitrd Kingdom. 

The projwsed amendmeui will empower any 
legislative nuthoritv m India to take away this 
right of redress throiitfh (^ivil Courts, b\ re- 
sjiect not merely of torts proper, but of any 
other wrong for w liich in Knglmjid a potitioxi of 
right would be a [iropr remedy. The fevtntta 
Act. for instance, which Was pn^nnoed illegal 
by the Judicial C’ommittee, if apfdied in Eng¬ 
land. would serionely th« operation of 

tho jH'tition of right hd libAi oontilxy. 

Tt is true, the of the United 







cl THE CALCUTTA WEEKl^y NOTES. , [Vol. XX. 


Kingdom, being a >Sov(jrejgni Legislature, has 
tH)wer, by statute, not merely to narrow or cut 
down the remedy by petition of right but to 
abolish it even. But does any body imagine 
that any British Parliament will ever venture 
to touch or even question the right of the suh- 
ject to proee^C against the ('roNN ii hy j>eiilion of 
right, -• Bum remedy is now allowed by law V 
TlieX 1 ' ~T* j)ro('<«t'd to doit, will 

haV ^rgtLen i(.^ bislory, its 

l(^,/and arduous .slrngg^. ^ ^ ^'•jucogf^’ve 
j/4er tb(! Stuarts, and its presem-'^y, ..i.v 

■ ~/efwndence on tlie suffrage of the ]X'opl\ iml 
^*,(he ministry which will have the tenievily to 
pro[)<)se it. will (ev«>n if the ineoiU‘ci\- 
ahle should bap[H'u and tlu'- Houses aequiesccl 
receive short shrift at tlie haiuls of the eoiisli- 
tnencies.* Imagine, a Britisli Cabinet serioiis- 
' Jy biinging l)el'ore the House of Commons a 
•i^hort )»ill to tlui effect that on and after a 
s|KH>ified date. His Majesty’s Baw (Courts are 
■ to throw out all petitions of right which concern 
*’ any elaini to any right over land ” as against 
the (!rown ! 


N'obody would mind the Indian IjOgislaturos 
heing in ihcorij clothed with the plenary powers 
of the British Parliament, in this and many 
other Tnatt(*rs, providcal the gift, was a<fcoiri- 
mniei] hy guarantc'es such as in fart exist in 
England Biat Bic powers will never he exercis¬ 
ed. But th(‘ powers implied in the ]>r(»|K)Ked 
el. C/'* arc, by no means, being wanted for 
legislative auBioritu'S in Jndia., for purely orna¬ 
mental pnr|x>scs. The object <jf the clause is 
to rejH'al Scrrrtary of State v. Moincnt and to 
restore to IVovincial (Jovermnents in India. 
Statutes like the Burma .Act .TV of ISVlft, see. 
dl, cT. ti)>, deelanng Civil Courts ineoinpehmt 
to entertain claims against (lovernnient in 
respect of land, and its effect will certainly he 
to sanetiote even more «irastic mea.snres affecting 
j)eople's ]>er.son and pro))erty which any of the 
various legislative bodies in India may at any 
tin«* go through the form of pa.ssiT»g into law^ 


No authfU’ily is more keetdy afive than the 
Ciovernmer)! of India to the danger of con- 

"tto must 111,1 licTc- 111. Ill)rlerstood n., spoukinif ■with 
rpforsiuHi to f'oiiditloll', hrouiiht alKuif by thr War in 
jtrogres’,. TJio T)p|i'iir,> of tlip Rfialm . 4 «'f niuf siiniliir 
emai'Bi'iu’y iiioosuvr' Imvi-. j,s a 7)intf.or of fact, tuii 
down constilutionid ri;fhls uhich in normal tiiiii»s would 
be snmciiMitly ju-oipcipd bv tjio writ of h»l>c<t» corpus or 
1110 poHfioii of I'iKld - bill only for Ibo duration of tbo 
war. n. ij) t.i 'or. .sj not proposed us a war 
iKonsiire. , 


Jerri ng on individuals and bodies of men in 
India iKtwors for the exercise of which they 
Jiave not proved their fitness. The Legisla¬ 
tures of India, the Itest of which can hardly 
even now be said to have begun their car'^'cr 
ibs such, have yet to prove their fitness for many 
tilings. The fitness for interfering with the 
peeple’s right of resort to the law Courts in 
order to test the Jogality of executive acts, does 
not. come until as in England “ the difference 
lb-tween the will of the sovereign and the will 
of the nation has been terminated by the 
foundation of a system of real re|.>re8entative 
(lovernmentby.renson whereof a divergence, 
if it di>es arise, is also hound soon to disajqx'ar. 
(Dicey, Baw of Bii' Constitution, Sixth 
Edition, p. 80). 


Mis Exeelleney lh<* Vie<‘rov luui had, in 
early life, tlie training of an English lawyer, 
and then* are notable lawyers in liis Executive 
Coimeil. It ought not, in these circumstances, 
to he difficult for Bie Governineut of India, 
whatever may be the case with die Local Gov- 
crninents, to see the force and cogency of the 
iip|>eal of the Burma Chamber of Commerce to 
whk h reference was made in the last i.ssue. * 


C IT BRENT INDIA K CASES, 

(Civil.) 

Drcrrr of Vorrign Court. 

VuKuviucnvv.v .Dy.ui r. ,B D. S.\lt. 

J. B. B. 09 Mad. L>4. 

’I'he Courts of Jiritisli India are competent 
to decide before i.ssuing execution w'liether the 
I'oiuIh of a native stale had jurisdiction to pa,ss 
the judgment which is sought to he enforced 
hv (hem. 


(ClUMlNAL.) 

Indian Penal Code, xei'.t. 147, 426, 447. 

He niivRMMJNov MiroALY, I. L. R. 89 Mad. 

5 7, 

.\ person who takes poswssion of the site of 
n public road and builds upon it to the obstnie.^ 
tion of the jmhlic cannot by his very net of 
creating a ]>nh!ie nuisance.,he held ta have ac¬ 
quired peaceable and effective )^)os.sesHion of that 
site and a member of the public who pulls down 
that obstruction and exercises his right of way 
cannot he hrdd to be guiltv nnder secs. 117, 426 
or 447, I. P. 0. 


I.'IO • 
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Law belatinu to Press asd Sedition. By 
Itai iSahib G. K. Hoy^ Huperintendent {.retired), 
Government of India, Homs Department. 
Prittui-d at the Station Preset Simla. Price 
Its. b. 

This is a voltimo of ‘i38 paj^es containing the 
short but very iinj^rtant enactments which 
have been placed on the statute book during the 
last few years relating to seditious mootings and 
writings, possession and use of evjdosive sub- 
><tancos and other cognate matters, it also 
contains the emergency legislations renden'd 
net;cssary by the e.Kistence of the \\ar and ilio 
various orders and notification>s of (lovernment 
JIB also the debates in (.’ouncil on the aubject, 
'J’his book, we jircsnme, is intenderl for laymen 
jind not for member.^ of the legal profession, to 
whom it is not likely to commend itself. More 
attention should have been fwid to the printing 
and general get-up. The price seems to be 
tof> high. 


Jtotes of (Ettoeo. 

BNOLISH LAW COURTS. 

COIIUT OP APl’KAL.—Jiefore Lords 
J t.'STtcus SvMNFEN JOady, PicKFoHD and 
Lankes. M. Isaacs tf Sons (Ltd.) v. Salbs- 
Icin. ‘21st March 1910. 

The seller of goods is entitled to sue the real 
buyer for the prirc of goo<h sold, although the. 
xt'iler had previously obtained judgment for the 
priee against a wrong person. 

The IdaintitTs had sold lemons to Salhstein 
jind his wife, but by sumo mistake they sued 
to recover tlio price from {i*lirm of Halbsti'in 
Brothers, and iwovered judgment against it. 
Suhseijuently, the Plaintiffs discovered that 
ihe. real buyer was the Defendant, and brouglit 
the jireaent action against him for the price. 
The floiirt of Pirst Instance dismissed the 
elairn, but oJi apiHjal the Divisional Court 
ordered a new trial. The Court hold that the 
previous judgment against the mistaken buyer 
had remained unsatisfied, and that the Pluin- 
liffs were not precluded by that jxulgnient from 
suing the real buyer. The Defendants appeal¬ 
ed, but without success. 

Tjord Justice Swdnfen Kady in the course of 
his judgment said :— 

When the Defendants in an action relied for 
n defence ni|x>n a judgment given in some 
f<»rTner action, the burden was upon them to 
■<how’ that ^the judgment relied upon was 


W&£KLY NjOTBi. 


bir 


A 

auv \ 


obtained on groimds and in circumstances which 
afforded them a defence to the subs^uent 
action. (Phillips v. IPard, 2 H. and C., 717). 
It had not been shown that there was any such 
firm as Salbstein Brothers iu existence either 
when the alleged debt was contracted or when 
the writ in the former action waC^ssued, or 
when the judgment against the alKM^finn 
was signed. If the J^ 
had shown th^.il>4»»-^ ' .uixsteih fero. " 

was.'*'i..jsx-'‘='^’ ,.„x me material times 

11h.c. . ...^la'rtiier in the fino, and that any 

oblige ii w'iis only the joint obligation of the 
]»iirtners in the firm, it W'oidd have afforded 
liim a coinpleti^ defence- lo the present action. 

Again, if it luid been sbown that (ho I’laiu- 
tiffs, having a right t<j elect which of two 
parties they woiiJil sue, either the principal or 
the agent, hjid injide an election, and hail sued 
one of the. parties to judgment, an action 
jigainst till* other |»arty would be thereby 
barred. Again, if the Defendants or either of 
them were jointly liable, with a real fimr of 
Salbstein .Brothers, and the firm only, had Ik-cd 
sued in the former action, tlutt would have 
eonstituted a goo<l defence to ■ the present 
action. King v, Hoare (13 M. and W., 49B 
decided that a judgment rueoverod against rme 
of two joint debtors w’as a bar to an action 
brought against the other. 

Thiit decision was approved of by the House 
of Lords in Kendall v. Hamilton (4 App. Cas., 
f)0t\ where Lord Cfiirns said that the priu- 
< iple on which the rub' was foimdeil w;a8 that 
it was the right of iwrsons jointly liable to 
pay a debt to in.sist on being sued together. 
Where, however, an obligation hound two or 
more persons severally, a judgment against one 
was no bar to an action against the others. 

If, therefore, where the obligations were 
several, a judgment in an action against one 
jierson w’as not a bur to an action jigain.st an¬ 
other, he .could see no ground upon which it. 
could bo maintained that an jiefion brought ih 
error again.st a fictitious person or a person, 
who was under no liability eoiild be a hay 
a subsequent ivetion brought against a perron 
alleged to he really lijiMe. I'hc cauro i^ 

Was not the same. . ' ■ * 

Mr. Bankes had relied 
decision in lUtekland v. 0.-' .B«,' 

1451 as supfiorting tJie that if a 

])emm. having sold SSfcd 

the price and ha cotttd 

not afterivards suq; 4lic case 

would not suppgjjfi ■ 

■■ ' 151 
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Me^nrit. IJunkfs, h. G., uiid Flowers for tlie 
.AjtptdJauts. 

Alcssrs. i\cU'bolt, K. C., uiid Turrell for ih*: 
J.tes])on(lc*ulsi. 
ii. l>. 


CJlA.\>^:iiV i>lViSl(X\.-.lJeloiv .Mk. 

Ju«Ti^ASTftLl{^. WariiKj and.Gillou' 

27th Aliucft 

/ ity of traUc^ms.,^ '‘Wti7v 

/Hvill intcrji'rc. "**^^7>***v. 

/ 'i'ho l‘laintiff.s, aruig and Unfl^k ijid. 
t oluimed an injunction to nfstrain llu7"j K-ioii- 
danl ciaupain, Ciiilow ami tiillovv, l.jtd, iroiii 
rotainjuff thoir iiaine, on tho grouiul tiiut (In- 
snniliiriiy of uanu's was Ijkcly to deceive, the 
j»nbhc into iJie belief that the J)cd'c;iidaiii 
<;omj)any was the same us the IMainldl 
»,y, amipany. 

•\ Court found that there was no inilial 

^fjiuid ju the formation and naming of llu' 
^♦ehuidant t*<jui|)any ajid dismissed the claim, 
f' In the, course of Jus Judgment TMr. dusliee 
.Vstbury saitl as follows;--- 

The sole right to re.strain anvbody from 
using any name Unit he liked in tlie <!onrse of 
his business was a right in the nature of a 
trade mark, that was to say, a man laid a 
right to say ' Vou must not use a iiame, 
whether lurtitious or not ; you must not use a 
di'seriplioji, whether true or not, which is to 
rejiresejil, or is caleiilatial to rejuesent, to tht‘ 
world that your hiisiiiess is my husiiiess, and 
so, hy a fraialulent misstatement, deprivii me 
of tlie |Uolits of the hiisiness which woiilil 
otherwise <;oino to me.’ " iS(‘e /mr Lori 
rlustiee dames in Lirt/ v. 11 u//,-cr, It) Ch. |) , 
|t. dI7). TJx* right to relief i)i thesi- name 
eases defiemled solely on whether the use Iw 
the Deb'ndanl of the name eojuplained of w:e. 
ealeulafed to pas.s off his goods or husine.ss li¬ 
the g(«)ds or husine.ss of the IMaintiff —Daimh r 
Motor ('omiyciuy, lUOJ {Limited) v. /vond'ui 
thiioiltr Conipimj {Ijimitf’d') (2f, Jfojioris of 
I’lih'nt Cases, J«igo .'{Tth. J’Coof of iiuti:il 
fiautl. however, was not nceestiary if tlie u-^.■ 
of tlie name was caleiilutod to lead to that 
result, though jirool' of it alrnofit inevilahly 
assisted a I’lairitiff in e.stahlishing the ]>rol)- 
•ahiliiv of the (ieee]»tion so intended— (thivi'r.s 
V. Cliircr.v tLiiinIrd) i|7, KeyKirts nf J^alent 
Case.s, ]). *!2i‘. If flu. nyxne of a Jtefendant 
cmnpany was one thil was ealculated to lead 
to the belief that it \\a< an ageney, braneh. or 
dofrartmont of u LlaintilV eompany< relief 


would be granted— Lloyds \. Lolyd^ 
HoutiMnipion (Liimited) (2‘d, Keports of Paten 
( uses, p. dlldj. 'J’lie Courts Had long re 
eognizeu a distinction between the case of i 
man’s using bis own name in bis Inisines-. am 
that of the creation by lain of an urtifieial 
jiersou or company lor winch a name bad ti 
be chosen ad hoc. In the present litigation lu. 
Ibis Lordship) had to deal with the sectjnd ol 
the.se <'as(;s. 

A limited couijiany might in general take ii 
name embodying that under which a l)usiues.s 
w liicii it was formed-to take over, had previous¬ 
ly been lawfully carried on, but a jierson win. 
had no bu.sine.ss or good-will to transfer coulii 
not giv<' to a new eonijiany the rigid to usi 
Ills or any other name which w as calculated t< 
dcc(‘i\e in the maimer above referred to. 

ICight or ten so-called insl.anees of confusion 
ari-iing from the rcsemhliinee of the two name.- 
Iiiid lu'cii deposed to. 'Phree of these merely 
aiiioimted 1o a. wrong address. 'Phe ad(lre-^^ 
of (he riaiiiliff cumjiaiiy had been put upon 
eomiinmieatious intended hjr the 1)<‘fendaiii 
eonifiariy . owing apfiareritly to the ah.si'mte oi 
Us name from flu* directory at the time. 

I have fouiiil that Iheie was no initial fraud 
ill the formntion and naming of the l>efendant 
eoiiipanv. and I do not flunk, now Ihat all the 
facts are known, lliat rtiose rcsiMiiisihle for ii 
are guilty of any wrongful conduct iii desiring 
to continue its operations under its jireseiit 
name. Mr. (iillow, mmvover, had never been 
in or left the I’laintiff eompHny, nor did any 
good-will that he may ever have, helped to 
l•l•(‘af<■ hcdoiig ill any way to if, and he did not, 
in uiv judgmeiitrocivale or attempt to creali 
ill (he hefendaiil eoinpanv a rival in hiisiiiess 
of the I'laintiH's. Careless people will mal«' 
iiii'lakes, others will jump to eonelu.sions on 
imreasouahie or iiisuffieieid grounds, hut it i>- 
not to protect Plaintiffs from the conseijiien<*es 
of their doing so at the expense of Defendants 
who are honestly and legitimately carrying on 
their husincHs tliat the authorities which 7 have 
referred to came into existence, and they do 
not, 1 lliink, when fairly' construed, assi.st the 
Plaintiff I'ompany. TJiey lay down certain 
rules of fair play helwwti traders and <*oninicr- 
eial jieople whieji the Defendant company is not 
proved, in mv opinion, to have infringed. 

The Jlon'blc Frank HvsscU, K.G., and 
Lincoln Heed and Itohcrfs for the Plaintiffs. 

Mr.fsr.t. Mickiciu. and Cyril 

for the Defendants. 

Tl. D. 

ir>2 


<■ \ 
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Hazi Abdul Gani v. Kaja Ram. 

it as if it were a settled cursus curica. To 
do- otherwise would cause great aud un¬ 
necessary confusion. I would accordingly 
dismiss this a/ipeal but under the circum¬ 
stances make no order as to costs. 
SwABFUDDiN, .T.—I agree. 

Atkinson , J.—I ^rec. * 

Per CURiAM.-^The order of the Court is 
that the appeal is disnussed. There will 
be no order as to costs. 

A. K. R. ' Ajrpcal dismimed. 


CPEIVT COUHOIL.] 


[Appbal from Straits Se'itlf.mknts, 
• ' Singapore.] 


Karl Lorerurn. 
Lous Atkin.son. 
Lord Parker o#* 

Wadding roN. 
Lord Sumner. 

191«, 

2, March. * 


SoONAjirAVNA KeNA 
Roona Meyappa 
Chittv, Appellant, 

r. 

Soon A N a vena 
S UPl'R amanian 
OillTTY, Respondent. 


Slraitt Settftnienti Limituticn Ordinance^ tec$, 
17 (I) and S3—Death of partner leaving Will — 
Kteautor if competent to lue for dhnolution before 
probate obtained—Probate apf I ed far in Court of 
domicile in India — Su>t by adminutrator pendente 
lit**, if may be brought more than three yeare 
after teitator’e death—Subtidut on of executor in 
place of admin'itrator pendente lite— if to 
be regarded aa instituted on date of substtution— 
Civil Procedure Code, aeee, JSS, 169—Order com¬ 
petent only under latter eection, drown up erro¬ 
neously, if may enable Dejondant to escape liabi¬ 
lity. 


S, one of itOQ executors named in a Will 
left by a person who was a native of and 
domiciled in British India (his co-cxccutor 
having renounced probate), applied in 
August 1907 in the Court of the District 
Judge of Madurofin the Madras Presi¬ 
dency for proof of the Will in solemn form 
(in view of caveerts entered against the 
proof of the Will) and probate was not 
granted till lOth March 1912. Mean- 
nihile on the 7th March 1910, letters of 


administration pendente lite were^ granted 
to P by the Supreme Court of the Straits 
Settlements to the estate of the testator 
situate within the jurisdiction of ti H 
Court, and on 2Srd October 1911, P insti.^ 
tuted a suit for dissolution- 
againH S, N. ' ^..ASiator for 

some ^ a'calh (which tooh 

place on ,i Noctmber 1904) carried on 
a money-tending business in Singapur. 
Th^defotce was that the .suit was time- 
barred, having been imlituicd more than 
three years from the date, of the dissolu¬ 
tion, Pending the suit, letter,s of adminis- 
.tration pendente lite granted to P were 
cancelled and in lieu thereof letters of ad¬ 
ministration with the Will annexed' were 
granted to S, and on 14lli- April 1913, an 
order was made in the suit striking out 
P and substituting S as the Plaintiff, 
whereupon it was further contended in 
defence that the suit must be deemed to 
have been insliluted on 14th April 1913 
under see, of the Limitation Ordinance 
and so was time-barred. 

Held —That the suit was Hmc-barrcd 
trhen it was instituted by P on 23rd Octo¬ 
ber 1911, see. 17 (\) of the Ordinance not 
being applicable to the case to save limita- 

ti07l. 

That if it had been within time when 
instituted by P on 23rd October 1911, the 
suit would not have been barred by reason 
of the substitution made on 14lh April 
1913 and necessitated by a change or de¬ 
volution of interest pending the suit. 

An executor derives his title and author-’ 
ity from the Wifi of his fe.statur and not 
from any grant of probate. The personal 
property of the testator, including all 
rights of action rest in him before the 
testator’s death and the eomequenee is 
that he can institute an. action w the 
character of executor befqrrit he proves the 
Will. He cannot obtain 4. deicree before 

106 
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prohiiie, not because his iille depends upon 
the probnlc, but because the production oj 
pridjute is the onlp iray in u'hich, by the 
ll^'Cs of the Court, he is aUou'cd to prove 
Iille. 

ini the other hand, 

derives //Tr^ 

eanuol insiitule^'Tf )^^^ ^^. *’ u’jiK- 

1 rat or before he y(f?^ti.v f/r<*i||^ ’ 

In the ciise of a cause of <u’tion aris¬ 
ing in faroiir of the estate of a derea.'od 
person at or after his d<‘ath, time util 
at once heyin to run, if there be an e.re- 
cutur, even ihouyh probate has jiot been 
obtained; but if there be no e.reeulor, 
time will tun only from the actual yratil 
of letleis of admiuislrntibn. 

See. 17 (O of the Limitation Ordinaihe 
teas ptohahly intended to a)>ply this rule. 

There is nolhintj 'tn the ordinance to 
etjnfine “ letjal represenlnlit'C " to ii 
person to lehoiii the (Unirf has aeluiillit 
made a tiranl. Lut Ihe irords ‘‘ capable id 
instiluhnij an action " mean capable o\ 
instituliiKj on action in tehieh a deerje 
■niii/lit be obtained, 'the 11 ill iindr 
U'hich ihe exeeutor claims mutt be 
capable of probate. 

.'\ce<frdiinj to F.iKjiish praeliee (icliieh. 
in the absent'c of local law, u'ti.'i to be 
followed and adopted in the Straits Settle- 
inent) probate may be yranted of a 11 ill 
of a person domb Hed abroad upon proof 
that it is rt valid Will according to the lair 
of the domicile and that there are. a-tseis 
■within the jurisdiction. It is not nee,.i- 
sary that it .should be ftrst proved in the 
('ourts of the doiuieile. 

That in this case, fifobate could be 
granted since .iugust 1U07 to S alone (his 
rn-r.reeuti>r haring rennuneed at some 
time before .\iigust 1007) and the suit in¬ 
stituted more than three years after .August 
J0o7 was time.tuirred. 


QufiTtt :—Whether one of two joint exe¬ 
cutors can properly institute proeeediygs 
on behalf of the. e-stat.';. 

See. 22 contemplates eases in which an 
action is defectirc by reason ctf the person 
or one of the persons in whom the right 
of ae.lioti is rested not being before the 
Court. It has no application to eases in 
which the action leas originally properly 
constituted a'i to parties, but has become 
defective because there has been a ehamie 
or dei'idution of interest. Saeh eases do 
not fall within see. j;b'f of the Ciril J'ro- 
l editre Code I which firor-ides against the- 
defect of an action on the ground of^ a 
defect of I hi' first sort and enables the pro¬ 
per party to he added or substituted), but 
iritliin sec. Idi) of the Code, and ihe proper 
remedy is by way of an order to carry on 
proceedings, and not of an order adding or 
substitufing parties. The provisit to see. 
2‘t of the Ordinance may have been in¬ 
serted jM-r (.•autclani end cannot be telied 
ou as eoiiirolling the operative words. 

The fact that the order was not draim 
up in aecordaner with see. 100 of the. Cii il 
Croeeilure ('ode, the only section under 
irltieh tin ordei was conipetent, could not 
be h.iken advantage of by the Defendant 
to escape a liability to whieh he leould have 
been subject, if the order had been made 
in proper form. 

Appeal from a ju(l{{inei»t of the Siiprenie 
Court of Ihe Straits Settlementei (of Siiipfa- 
pore>, i1:i!erl "iBlli .liiju} 10JJ, reversing 
a jadgjiient of tfie Court of first instunee. 

The fads of the ease W'hieh sufficiently 
ap{«t‘iir from their ljordshij>s’ judgment 
nere briefly as follows :— 

One Chitty died on the. Jlth November 
11)01 l<‘aving a Will and appointing two 
executors. Pending the trial of an appli¬ 
cation for a grant of probate, an adminis¬ 
trator institut'd a suit on the 23rd Oelo- 
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bcr JOl I for dissolution of jjarlnorslnp and 
ao(ftTuids. 'J’bo clef»Mico was that th<j suit 
was barrel by limitation iniisnmcb as it 
A\!is iiistitiitod after tlie lapse of tliree 
years from thc! dafe of the dissolution of 
partnersbip, that is, the date oi the testa¬ 
tor's death (IJtb Novenibei’ 190-lb 

liy an order, dated 11th April J91;J, 
the name of tlio aduiinistratur i'lauitifl' 
\\jis struck out, and the luinie of the pre¬ 
sent Plaintiff—to wlioin j)«ol)ate \Aas 
ffranted by the Madras High Court on 
the loth Alareli JOI'J—was stih-filufeil 
thendor. 

’'Pile PlaiiililT contended that his right 
to sue \^as preserved by see. 17 (7j cif the 
()rdin;ui<*e .\o. (» of IriUO. 

I’he Defendant, on the other hand, eoji- 
teiuled that the suit Mas bailed evi-n 
against the neAv Plaintitf under sec. ’2- 
of tlif! said (iiviinanee Mjiieli is similar to 
sec. 22 of the Iixliaii Limitation Act, 
1h77. 'I’hc (Vdinartces Mere the follow- 
iug : 

Sec. 17 (1) " Wlien a- |)crs<ui Mho Mould 
if lie More li\ing have a right to institute 
a suit or make an.a]i{ilication dies before 
the right iicenics, the jx'riod of limitation 
shall he eoniputed from the limit mIicii 
there is a legal representative of the 
doei'ast'd eapahle of instituting or making 
.such suit or ajiplication.” 

See. 22 " When after I hi' institution 
of a suit a iicm’ J’laintiflf or Defentlant is 
sub.-tituted or added the suit shall as re¬ 
gards him he deemed to have hetm insti¬ 
tuted M lien he was .so made a [tarty. Pi o- 
vided that when a JMaintilT dies and the 
suit is continued by his legal iein*esen- 
lative it .shuM as regards him he deemed 
to have boon instituted Mheii it mus histi- 
liited by tJu! deceased IMaintiff. 

The provisions of the (b’vil iWeduro 
Code of 1907 of the Straits Settlements 
relating to the Interlocutory Orders here¬ 


inbefore referred to are see,s. 1M3 and 109 
and are as follows 

Id-'l. “ No cause, or matter shall t-ho 
defeated by reason of (he misjoinder ' 
nonjoinder of [Kirtics, und^th®-C,/ii>-^ 
in every cause^or.,<l(*irfJjlfjS iJtjjf 

matt'’ * , «.iX ,T8 regards the 

rigj’, tlie parties actually 

before iv. I’he Court or a .Judge, may, at 
an,\ st,age of the [iroceodings, cither upon 
or Mithout the ajiplication of either jiarty, 
and on such terms as may ajijiear to the 
( ourt or Judge to be just, order that the 
names of any parties im|>ro|)erly joined, 
whether as IMaintifFs or as Defendants, he 
struck out, and that the namc.s of any 
jiarlies, Mhetlier Plaintiffs or Defeiulant^i, 
Mho ought to have he<*n joineil, or mJioso 
jti'esi.'iicf before the Court may be neces¬ 
sary, ill order to enable the t'ourt effec¬ 
tually and comjiletely to adjudicate upon 
and .settle all llie (pieslion.s involved in the 
eanse or matter, be added. .* . 

109. “ W'liere, by reason of marriage, 
ilealli, or b.inkrupiey, or any other event 
oeeiirriiig alter tlie coiumeneciiitMit of a 
cause or matter, and causing a <-hango or 
transmis'-ion of intcre.-'t or liability, or by 
lea-on of any jierson iiitere.sted coming 
into exi.stencc after the coimneiieement 
of the cause or matter, it becomes neces¬ 
sary or desirable that any [lerson not 
ah'caily a jwirty sliould be made a ]>arty. or 
(bat any jierson a-rcady a party sliould l“- 
made a jiarty in another capacity, an onler 
that the proceedings shall he carried on 
lietM'ceii the eon^inuiiig paities anil such 
now Jiarty or jairtii's may be obtained tx 
jtorlr, on ajijilieation to the. ( oult or a 
Judge, ujioii an allegation of such change, 
or traiisiuL-sion of interest, or liability, or 
of such jiei soii interested having come into 

existence. 

The [xiMcrs of an administj'ator pen- 
ili})te IHe apiKiinted by the Court of the 
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yiTio validity of lltc \\ ill of a doceasc' 


lion, the _ 


Straits Setlh ineids are contained in the 
fu’luMiny pavagra^'li of the, said tJode 
j;vc. 87’J. “ IVndiiii^ any suit touchiu}? 

deceased - 
aiy i>ro. 

SSiStei#*' 

tratorof the estate 
who shall have * jCHlWiTOr igh t s 
of a general administrator, other than .he 
right of distrilmting such e.stalc; .nd 
every Midi adniini.stralor s.lulll la> siihj f 
ji;f5> the iiiiinedialc control <jf tlie Court ;uid 

^liilfall act under its diieetion.” 

,*1- ^ . 

The first Court ladil in favour of lia* 
f'laifitilf, hilt the j\piM'llate Court Inld 
that, the suit ua.s haired hy limitation. 

Mr. llolmnti Circijunj. and Mr. 

Jouiit for the .\j>|n'llant. Siib-st'c. 17 ■/' 
of the Ijimitalion (hdiuaiict^ a])))li's lo 
im-nt siih *-it a|)[)li< s to .ill stnts in w hicli 
the right of action har% not accrued tu the 
deceased hel’ore his ilcalh. 'I'Iumc ua.' nu 
personal repivsenlati\e <'aj)ahle of iii'ti- 
tiiling the suit until M.ireli loth, Ihl'i. 
M hen the oiigiual Claiiitiff wa.s gr.inlt .i 
letters of administration jx iuh nfc hl< . 

'J'lii- title of a.lministratur au<l his right 
to s|i(. ,lat(',s fntin tJie grant <*f and isd 
from the. death of the tleceasocl. 

Tristram iind Cooke, Iholmte Praciiee. 
l-JtJi Udn., ]>. oH. 

'.riie teslutor being doniieiled outside 
Straits Settlements could not institute a 
suit there until lie had olitiiincd adminis¬ 
tration or probate Mithin that jnrisdielion. 
I'ldiiiurJin V. lioururil Tndir 

Stnifs Settlements, Civil Procedure 
t'odf (trdinanen, dl of ltK>7, sec. 810, 
eMeiuojs could (rbtaiii administration, 
blit iK'i piol.-ito in the Straits Sctile- 
ment.. to'>|Knidciit himself was cli-.piit- 
mg ill: jj,,-, (;xeeutor could not 

be iigatg.d '■ of institulmg a 

i^} tf C R N. S 34l (1880. 


buit ’’ against him until the Will was 
admitted to probate in India. Tlui 'A'p- 
pe’lant was nbl a “ new'■ Plaintiff ” with¬ 
in tho meaning of sec. 2*2. 

Tho order tdlbcled no real change of 
parties hvtt was consequent upon a trans- 
mis.sioii of interest within the terms of 
sea. lot). 

Mc’'‘^rs. lipjnhn, K.C., and Laflcr for the 
lvcspon<lent.-~Even a.ssuming .sec. 17 (f) 
aplilies to the j>rese.nl. suit, time began to 
1 un from tho death of the le.statcr, or at any 
rate from thi' dale wlnm the .st'cond 
eiilor renounced jaobate ; in <dther ease 
the suit is barred. 

Murniif V. hidia Co. 1.5). Accord¬ 

ing to that dcc'siou an executor can insti¬ 
tute a soil on bidialf of tli.* estate at any 
time after the tlealh of th(‘ tostabj’*, 
probate being merely iieces.iary as evi¬ 
dence of title ut the trial. 'J'lu-re is no 
ditVeionce in )>rinciple in the ease of an 
eseeiilor of a te.stator’wilh a foreign doiiii- 
I'ile, \ Wd! valid fuilv according to tlic 
l iw of (lu‘ jilace of domicile of (he deceased 
is eapdd.* of jirobalo in Straits Settle- 
iiicnls if tliere ari' assets there. In re 
/)' <?/ui...s‘ f7) ami U7iyfr \. /fiw (8). 

Will bidug <*apable of jirohate in Stiaits 
Selllemenls it is not material to the pic- 
■»enl, ipie.'-tion al what date probate 
liad be(;n obtained. Tho decision in 
I'anquelin v. Ilourard Mi) r<die«l on by tlie 
Appcdhii I refers only In necessity of a 
grant o! admimstrarioii or probate being 
olilain'd in tludr jurisdiction before suit 
<-omi ; 10 tiial. But even if there was no 
reji'.eH.'idalivc capab'e of suing before the 
giant jtnit/rnfc lilc suit is still barred, 
'I’lie jii’esent Apjiellant who was suhslitut- 
cd as Plaintiff by an order, dated illlh 
April HH.'i, was a “ new I’laintiff ” with- 

ft All]. i!04 i]82l). 

( 8 ; 16 0 . B. N. S 841 ( 1860 i. 

(7) 84 L. J. P. 68 (>866 . 

( 8 ) 8 Q. B, 607 ( 1842 ). 
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m tiie meaning of sec. 22 of Limitation 
Ordinance. The proviso of that section 
Avould bo unnecessary' if this Avas not so. 
The order was in fact made under sec. 
133 of Civil Procedure Code Ordinance. 

Mr. Jowitt replied.— At the date when 
suit W'as instituted executor h:id done n* 
thing in Straits Settlementt^-" * 
amounted cither to an accept*'.or 
riunciation of probate. Intfy , 

estate in India does not amout^yy //^tci 
meddling in the Straits Selti'’' 

Jjowc V. Fairlic tO) and Ijogan v. x-tdaiic 

( 10 ). 

The suit instituted hy the administrator 
pcndi'nle life was therefore not barred 
when it was eommeneed, it cannot have 
hecome barred hy subsequent acts of the 
executor. 

Their liOKDSirips’ .Jvdgmknt was deli¬ 
vered by 

1j 01U> l\vRt?KR OK WaOUINGTON . - TllO 

facts of this ease are not in dispute. 
Soona Alina Siqiprainanian Chitty, a 
native of and domiciled in British India 
(hereinafter referred to as “the testator”), 
carried on for some 3 (;ars prior to his 
death a money-lending business in Singa¬ 
pore, in the Straits Sidtlomenis, in co- 
)>artuership with the Bespoiulent. Ho 
died on the 11th Koveinher 1001, having 
by bis Will ii|)opinted Soona Bavenna 
Mana Bamasany <’bitty and another to 
be his executors. Caveats were entered 
against the proof of this Will, and in 
August 1907, S. B. M. B. Chitty (his 
co-executor having renounced probate) 
}>resentecl a petition in the Court of the 
District Judge of Madura, in the ^^adras 
i'residency, propounding the Will in 
solemn form. Ultimately, after protract¬ 
ed litigation, the High. Court of Judica¬ 
ta. 2 M*<ld 10S (1816). 

(lOi 1 Hjrl. & Or. 68 (1825). 


of the 


ture at Madras ordered the District Judge 
at Madura to grant probate of the Will to 
S. B. M. B. Chitty, and suc^ probate 
was on the 10th March 1912^ “Niuted 
accordingly. An aj>peal. fc*'"*. 

(lismissed’ » 
^uncil. '•* 

. an V'ail., V. ^xc 7th March 1910, 
letters of adininistrat on pendente litc to 
the estate of the testulor, situate within 
the jurisdiction of the Supreme Court..8if' 
the Straits Settlements, wore gr.«''^'^' 
tliat Court to Paiia Ijium Maiia'< 

Vina INIeyappa Chitty, the attorne 3 ’’a 
testator’s widow, and on the 20' 
(ictobcr 1911, the administrator penden 
lilc instituted the present action, aski 
for a declaration tliat the partnership 
existing between the te^itor and The 
Dtifendant had heenrri^^ffeolved bv the 

V 

testator’s death, and for tlic usual partner¬ 
ship accounts. TJio first question tli^ir 
Lordships have to decide is whether tiiis 
action was at the date of its in^litiition 
barred bN'^ section 4 of tlie Strait,-' .Sottle- 
nient.s ()rdiuan<‘e Ko. 0 of being an 

ordiu.anee to aincud the law ndatiiig to the 
limitation of suits. 


The 4th section of iJiis ordinance 
ju'ovides that (subjfxd to the provisions 
contained in sections 5 to -o thereof 
inclusive) every suit institut-'d after the 
period of limitation (ire.scrilxed therefor 
bv the second .^chediilo fliereto shall be 
dismissed, proviiled that limitation has 
bi'ori set n.p as a deicnicc. The period 
prescribed in tlui sccotid schedule in the 
ease of an action for an account and a 
share of the profiis of a dissolved jvartner- 
shi)> is three j'ears from th-e date of the 
dissolution. The date of dissolution was 
in the pre.sent case the testator’s death; 
and unless there is something to the 
contrary contained in sections 5 to 25 of 
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the ordiiiiuiee, it is not disputed that lime niijcH " Adminiatratiou ]». 9 and 10; 
liad run priitr to the ins-tilution of Uio Thoiiijison v. /tr»/MoW.v (1) and Woolley 
present a"(ion. r/(fr/r 02). 

is, ho\ve\,-r, placed on see. 17 It vvouM .H'em. therefore, that an 
Jiich j>rovides that exc-eutor is not only the lef^al representa- 

testator, hut capable of iusti- 
"ithin the meaning of 
"1 ordinance in question, 
aecnies, tUc In^on W.;..iothinn in the ordii.ance to 

Uoinpute<l from when there is a| Jnoline legal n'presentalive to a 

h^gal iKTsonal representative of the) .v'rson to whom the Court has aclnally 
♦ teased capable of instituting or making fl*' a enmt. Ih.t. m the.r Lordships 
•^ii^tisJ tor api.lication. It is contended op'^,.,o^. the vvonls •• eapalile of institnt- 
"as‘up-degal rejirc^entative of int-an action " mean eajiableol instituting 

‘testator capabKV-of instituting this 
Jon until the ap[M)intment. on the 7th 
iirch 1910, of an adi^inislrator ycmleute 
;v,V. and that tlierefore the jxaiod of 
limitation must be coniiiuted from the 7th 
dareh 1910. 




living, hav^^a ligl 
make an application 
iiecrues, the 


Assuming, biit'Vrthout deciding, thai 
this is to be deemed to be a suit, which 
the. te.-tator would, if he were living, 
have a right to in.siituto. their Lordslii]). 
have eonie to the eouelusioii that thi.-? 
eoiiteiitioii eaniujt be uphe'd. It i-' ([uite 
clear that an exeeutor <leri\es his tith- 
and authority from the Will of his testator 
and not from any grant of jaohale. 'ihe 
jtersonal property f>l the testator, ineludiug 
all rights of aetion, vests in him upon 
the testator's death, and the cunsequeiiee 
is that he eau institute an action in the. 
eharaeter of c.xeeiitor heforc he proves 
tlie Will, lie eannot. it is true, obtain a 
(h'eree hefore prohate, hut thi.s is not 
because his title de)Mmds on jaohate, hiif 
bc<'Huse Ili(‘ ]»roduelioii oi pi’obate is tin* 
only V, a\ in which. hy the rules ol fhe 
t'ourt, la- is a'lowcd to |)rovo his till-*. An 
iuliniiiist!ator on the other band, derives 
tith' r.ol.dv uinU r bi^ grant and cannot, 
tberefon', institnb' .m netion as adniinis- 
1rat{>r ’ etore bo g- ts his grant. The law 
on the [>oint i- wH Cuiiiyn'ii 


nil action in which a d(>cree might he 
ohlaiiied. The Will under wbidi the 
e.xeentor el iiins imist therebire ho eajiahle 
of pntbati': otherwise the aetion must fail. 
ll has to he determined, iherefort', 
whctlier the testalor'.s \\ i'l was in the 
pr<'*ent cas*' capable ol probate in the 
Straits Setll'iiionls. This question d<‘- 
peiids oil tile Civil l‘roeeduVe Code (inli- 
niinee .\o. of 1907. 

'I’he .‘h'd scelloii of llii.s Code proVKies 
that wlieie no oilier provision is made I'y 
till' Code, or any law in force for the time 
li 'iiig, the proeetlnre and praidiet* for the 
I Oil,' being in toree in (lie Supreme Coiat 
o| .Indieatiire in England shall, as near us 
I! a\ be, 1 m- lollowed and adopted. There 
is nothing in the Code or in aiiv lawi’ in 
lore-- in tlie Straits Si'tllemeiits precluding 
I lie Supreme Court of the Straits Settle¬ 
ments tiom grtiiting probate of the \\ i'l 
of a pel soil wherever donii<*iled. The 
Uiglish prai-liee is tberefon- applicable. 
.\eeo!(liiig to English jtractice, jirohate 
mav l-o granted of the Will of a person 
doiuieili-d abroa<l upon pro<if that it is a 
valid W ill ae<'ording to tlie law of the 
(loniieile, and that tlu-re are assets within 
the jiirisdietion. Tt is not necessary that 

(1) 3 C & p 123 (1827). 

t2) C B. * Aid. 711 11822). 
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it slioulil bo fust lu’oved in the t’ourts «f 
the tloc^uiiilo. [See “ Jarwan on Wilh,” 
filh E<l., Yol. T, p. 7; and Jlohhi'nnt v. 
i*tilnu‘r td)j. It t'oll'ows tliat the testa¬ 
tor's Will could have been j»roved in the 
Straits Hcittlonionts (1> because it was 
valid according to the law of tc* ' 
donucib' as shown bv its adini.s.'y 
bate iji the Court ot tlu- Dislrie 
Madura ; and ('J,' becau.M* C e were a 
stds of the testator !(KMlly^>iliiate in t. 
Straits S<ittlcmenls. 

Tii(‘re A\as a good <li‘al t)r di.sc" 
before their Lordships' lioard as to \>ria1 
would ha\eb{ cn (lie jesult harl the English 
statutes of liinit.ation been aj>jilieable. 
This discussion, though perhaps not strict¬ 
ly relevant, was uscd'iil as illustratijig the 
)>rinciple.s which (»ughl to guide tlu; Court, 
and throwing light on the meaning of the 
ordinances of the Straits SettieiiuMtt®!. 
I’or lh(' j)urpos.' t>f the English statutes of 
limitation, tiiiu' runs from the accruer of 
(h{‘ cause of aetioii, hut a eau-e cjl action 
does not aeenie iiidcss theie la* someone, 
who can instiluli* th<* action. In tla* <‘ase 
of a <“aiise of action arising in favotir of 
the <*staf<* «»f a de<*(‘ased p.erson at or alter 
his death, time will at once begin to ruji, 
if there he an «'xeeiit<ir, oven though 
probate has nut been obtained [A'»n».r 
V. dye tl.t] : but if llu're. la*, no 
executor, tiiuo will nm only from tlie ac¬ 
tual grant of Ictb'rs of administration 
\_Mnrray v. iMfit Imiia ('tnnynny <.■>)]. 
it is, in their Lordsbij)s’ o]uuiun, probable 
that .see. 17 (,/) of (be ordiiiiincc in (pies- 
tion was intended to apj)ly Ibis rule. A 
g<Kal deal was also sai<l as to wliat Would 
bo the effect if the executor who rniglit 
liave instituted proct'edings subsequently 
renounced probate. U'heir Jjordships at 

(3t [IftOl] 2 1. B. 489. 

(41 L. R. 5 H. L. 656 ( 1872 ). 

^ (A) 8 B ft AUl. 201 (1*121). 


first thought that this might be important 
for the purposes of the present ca.se, 
because it is doubtful whether one of two 
joint executors can •properly inst"^ ])ro- 
ceediugs on behalf of their estai 
ref(‘renc*(*, hgwe- — 






. 

Siwv 


^.«.y -S ^4jnv 

s<ime time befoia* > August Jt)(l7. 

August 1007. S, li. M. IL ( bitty • 
t lu*ref«)re. sole ex(*cutor and eapal*•''-''• 
slituting jhe a(‘lion'' '^Jlve (h>. 
ju(*scribed b_, the ' yfrrtffiee inuS 
fore in any cast 
action was iiislilutftil. 


lttt\V clajised before t] 


I 



'J’lic ‘dud <piesliOTV argued before tli/ 
Lordsbij»s turns '||)on the effejjjL. of sec. 's'j. 
<)r the litiiit ition '■'•diiianee.jll^^l’hiit stHrtion 
provid(>s tliat when institution of 

a suit a n(*w riainliff is suh.stituted or 
added, the suit shall as regards him be 
deemed tt» Lave been iustituto<l when he 
w.ss so iuad(‘ a party : provided that when 
a J’laintiff dies, and the suit is c<iMtiuued 
by l»is h'gal repri'seiitative, it shall as re¬ 
gards him be d(*emed to have been insti¬ 
tuted when it was instituted by tbo 
d«*cea*-cd I’laintiff. It appears that afl«*r 
(be grant of prob.ite by the Court of the 
l.tistrict Judge at Aladtira the letters of 
administration pnnfcntt' hie granted to 
the original l*l:«iulitf in this action W'ere 
cancelled, and in lieu thereof letters of 
administratioti with the Will annexed 


were grant(*d by tlui Supreme Court of 
the Straits* S(*ttleinc*nts to the Appellant 
a.s attorney for tlie ])roving exechtor. 
Subsequently, on the 11th April 1915), an 
or<h'r wjis made in the action striking out 
th(* original I’laintiff and substituting the 
.\ppellant as JHaintiff in the action. It 
i.s contended that, as regards the Appel¬ 
lant, the suit therefore roust, under sec. 
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2'2 of the oriliiiauce, be deemed to have 
been instiluh'd on tho Mth April 191d, 
at. which date the action was barred, even 
if it not barred vhen the actum was 
ir-^ jcd ,bv the orit>inal I'laintilT. 


tiu; form <ff order to (escape a liability to 
which he w'ould have been snl)jHet if the 
c)rder had been made in ])ropor form. 

Under the circumstances, their Jjord- 
ships will humbly advise His Majesty 
.that th(! apiK-'al sluinld be dismissed w’itli 

■>rs ; .’l/o.v.vr.?. \yhitr,<td‘ Co. for the 




'^Co deal v. . 

sfir fiordshijis aV/. H <)j>iinon that sec 
rdeini'iatcs casuji m w hich an acti* i 
J>y reasnfl' of the person «.<■. 

^ too I'inbt of 

KabMMk ' nSr ’ '-fore the Court. 


jSii^ilional lawyt^ WJt;- tlie Ijejris,- 
jjK^idd not hav(‘ s()\ereie|i ' 

'^l^in the mutter A' deteniiiin'!,'1^**^^^' 
lO ri?®5B0i^P)||gal^C()nj(J| iit»d witlidi"^^ the 
right pers()i.''^j|fojjart^i^»^ wnrisdiel ion^avly 
^vr<m‘^ to .. for tlilS’oL<.tL • ol 

avoiding the linmation ordinance, to taUi* 
advantage, of a suit imjnuperly instituted 
•by JJ. 'J’heir fjord hips do nut think that 
s(‘c. 22 of the ordnianee has any ajipliea- 
tiou to ca.-.e.s in which fJie sudion \%a.s 
originally’ properK coiistitnte.d as to 
partie.s, hiit lia.s become defective becau.sc 
there ha.s been a change or clevointion of 
interest. Such oases do not full within 
sec Jdd, bnt within .^ec. Kid, of the. Civil 
]*rocedurc Code, and the proper remedy 
is by way of an order to eany on proceed¬ 
ings, and nut of an order adding or Biihsti- 
tiiting jifirties. 'J'lie proviso to .sec. ‘22 of 
tlu‘ ordinance may have been inserted 
per caulrlam, and cannot be relied on as 
controlling the operative 't^’ords. The 
difiicnlty really ari.ses out of the form of 
thi- Older of the 11th April 1913. What 
was ri‘([nired w'a.s an order under sec. 1C9 
of the <-ode, and, if the order was compe¬ 
tent, it was coinjioterit under this section 
only. Tlu-ir Tjoru-hijvs do not think that 
the RcsjHDiideiit can take advantage of 


Solicitij. Mc.wrs. Louc/hborou/jh, 

Kithcl and ])rt'n' for the Resjion- 

’-nt. 

Jh Appeal iliumi't-'ird with costs. 

PRIVY COUNCIL. 

• « 

[Appeal from Madras,] 

' Jamka Bai 

Lord Riiaw. ' Mohitai 

Sir John EnoK. Averoai. Ap- 

Rii: Lwvrbnck Jenkins. pellant, 

191 tl, f 

Ibard, 13 , March. Va.santa Rao 

Jadginoiit, 21, March. -*NaNDA Rao 

Djivbar, Respon- 

, dent, 

Jo Hi prornttort, cn« of whom U a minor—The 
other t/ share* nttnor'e immunit^y — Agr.eme7it b// 
guardian on behalf of minor with Court's tanct on 
tf binds minor personally. 

0:ir of two promisor.^ cannot plead the 
minoritij and the eonsequenl immunity 
of ihe other as a bar to the promisee's 
claim ayainsl him. 

.'\p|MjaI from a judgiiamt of the Madras 
lligii Court tS ’ Arnold White, C. J., and 
.■\yling, J.) winch is rejxirted in Sethuram 
V. Va.santa 11 ao (1 >. 

3'he I’laintifi' sued to recover money 
, under a bond w hich provided as follow-s :— 
“ We, the exeeiitant.s afore.said, hereby 
agree and bind ourselves conjointly to 
pay lo yon Vasant Rao, Anand Rao, 
1 tbydiar at Tanjore Rs. 90,000 in consider¬ 
ation of your withdrawing the aforesaid 
0) I> L. R. 8« Ifad. 814 (1910). 


• a 
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suit No. 2 of 1896 now jjending in the Dis¬ 
trict Court of Tanjore, in which you claim 
toTio hoir and legal representative of the 
deceased Baja Sakharam ^aheb of Tan- 
j'jrc, and in consideration of your giving 
up all rights in the estate and properties 
of the said Sakharam Saheb. . ^ 

We further agree to pay the* 
amount within three months from the 
f)f our taking delivery of the mova.'* .1 
imiiiovabh' properties of li., Raja 

Halvharani Saheb as sehedille.d in (he 
aforesaid Stii(. now under llii' inanagontem 
ami eustody of (ho Receivor, appointed ' 
the District Courl, Tanjore, in the afo' 
said suit. 

If we fail to pay the amount within the 
time sj)ecif]od above, we further agree to 
pay the saiiu;*with interest at G per cent, 
per annum from the date •>f default to the 
date of realization. 

further stipulate that this bond 
shall become null and \oi(l if you don't 
withdraw (he suit or if y(*ur claim to (he 
said esta(c should he seltlod by <‘ompro- 
miso or otherwise. 

<Sd.) ^'a)nimahai I’owar 

(haudw ritiug'). 

(,Sd.) Jumnahai Chavlian 

(bandwritingl.” 

'^Pbe circumstances under which the 
bond 'W’as executed were staled by the 
Subordinate Judge of Tanjore in the fol¬ 
lowing wwds:— 

“ Ist Defendant is the brother of 2nd 
Defendant and 2nd Defendant is the widow 
of one Sdmbu Singh who was the adopt¬ 
ed son of late Sakharam Saheb, the son- 
in-law of late Sivaji Maharajah, the last 
Mahratta Ruling Prince of Tanjore. 
Sakharam Saheb died in 1805 and Sambii 
Singh, his adopted son, had predeceased 
him. When Sakharam Saheb died, the 
Collector of Tanjore seems to have taken 
possession of some movable property 


which was just then in his possession and 
secured them with a view aftenvards to 
hand them over to any who might estab¬ 
lish his right to the same. The two t^ e- 
frmdants set up a Will as if execuJ;|jdTr^ 
Sakharam Saheb, befpiea*’ 


incs^. Th« 

\ dispulcjl iiud 

.■*y one (dio(a 
. ti>e adopted sr 
'ited sou Sh'-’ 
r having geme , 
house for registration 
that Sakharam Saheb ^v 
of health and consciou' 
executed the Will or 

sion regarding it to .tiereforo 

refused to register the two 

Defendants therefore tiled O. S. No. 5 
(jf ItSil.-j iigairi.st the said Chota Raja and 
his natural father to have the genninene.sa 
of lh(i \N'ill declared ami its registration 
onlercul; ami (diota Raja in his turn filed 
O. S. No. .’IG of 1W)5 to have his status as 
the adopted son of Sukliaram Saheh’s 
adopted son declared and to reco\er [los- 
session of all the movable and immovable 
properties of Sakharam Saheb. W'Juk' 
the said two suits were |>ending, the pre¬ 
sent Plaintitf, claiming to he the 
daughter’s son of one i)adaji, the deceased 
brother of Sakharam Saheb, filed O. S. 
No. 2 of 1896 to have his right to the 
entire proiaTty' of Sakharam Saheb declar¬ 
ed as Sakhaffim SaJicb’s hoir and to re¬ 
cover jtossession ot the same from Defen¬ 
dants and their Agent Veeraragava Iyen¬ 
gar, niul impleaded them a.s Defendants 
Nos. 1, y and 1 respectively and made 
Chota Raja the 2nd Defendant. When 
the three suits came on for hearing, it 

107 
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was ai-rangod between the parties that 
Defcndaiiis Nos. 1 and 2 should execute 
a bond for the sum of Rs. 90,000 to Plain- 
tif*’ and that Cliota Raja in his turn should 
.cc^•‘ another fap^alf that sum in favour 


- Kfl L 

• larain Sala 
,is lifetime, tl. 

' SttllOu 

/d and Choiu 
'• vVed. 1st ' 
■idem in that 
rnal giaudniother and 
•oordingly executed tlie 
000 in favour of Plain- 
'"Trn IT . :t friend in that suit, 

and I Me r*-ieud in that suit 

withdraw O. S. 
No. 2 oi^^lj. Hut when that j)etitiou 
T\!us liled, tlu‘ District .Judge wanted to 
know whether the (Josha lady who acted 
as IMaintitf's next friend was aware of the 
stc]) taken, and h.a.ving examined the lady 
on coinmission and satisfied liimself on the 
matter, allowed the suit to be withdrawn 
and i.ssued oixlers to the Recen’er to restore 
all the jiropcrty in his possession to l>e- 
fendants Tvith the exception of the jewels 
taken fmin the Collector’s custody. The 
stipulation of the said bond was that De¬ 
fendants Nhs. 1 and 2 should pay the prin¬ 
cipal sum of the suit bond within three 
months after Defendants and Chota Raja 
took poss«‘ssi()n f>f tl>e scheduled properties 
from the possession of the Receiver ap¬ 
pointed by the Court in O. S. No. 2 of 
and that in default, it should be 
repaid with interest at C j)er cent, per 
aumnu on the said sum from that date to 
the date of payment. It appears that 
Chota Raja also in his turn executed a 


bohd for Rs. 45,000 in favour of the 1st 
DefendcfQt, so that O. S. No. 2 of 1896 
having been dismissed, 0. S. No. 6 of 1897 
w'as decreed in the present 1st Defendant's 
favojar..^iiilo in O. S. No. 36 of 1896, 1st 
Defefialj^ and Chota Raja filed a razi- 
ju/H'th petition to divide the entire pro- 
^'of Sakharam Saheb in equal moieties 
& decree was obtained accordingly. 

three suits then filed for the 
i.iperiy .'jakharain Saheb terminated, 

■ n.i .it is said that the District Court 
li.Tving directed the Receiver to deliver 
^session of all the properties back to 
t‘m on 17ih September 1897, the 1st 
defendant and Chota Raja divided the 
said property in equal shares soon after it, 
with the excei)(ion of the jewels which the 
Receiver got possession of from the 
Collector. 

It is said on IMaintiff’s side that the De¬ 
fendants having got jTo.ssession back of the 
scheduled pro|)erties in O. S. No. 2 of 
189(5 by the jjrder of the Jlistrict Court, 
tlated 17th September 1897, Defendants 
are bound to r(*pay the principal of the 
suit bond with interest at G j>er cent, from 
three months after that date. Though 
riaintiff several times demanded the pay¬ 
ment of the same, Defendants have only 
paid from time to time an aggregate sum 
of Rs, 422-1-0 and have not paid the re¬ 
maining sum. Hence the suit for the 
balance of the principal and interest due, 
which aiqount to Rs. 1,23,597-16-0. 

The main point raised in defence by 
Ilefendants is that Ist Defenda^bt’s guar¬ 
dian not having taken the permission of 
the Court to execute the suit bond and 
have O. S. No. 2 of 1896 withdrawn by 
Plaintiff, the bond is not valid. 

Another |x>int is that Defendants not 
having been able to obtain possession of 
the jewels, etc., of Sakharam Saheb ori¬ 
ginally seized by the Collector from the 
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I&ceivor appointed in O. S. No. 2 of 1896 
until sometime in 1905, Plain^jiff had-no 
cause of action to file the sui^ ^jnAsjnuch 
rless to claim interest and a sui^. .t 

.Defendant filed against Chota , 

Rs. 45,000 due by the latter to the 
under the bond which the latter 
ty the former in O. S. No. 68^ 
having been dismissed for 
present suit should follow. 
fendant has adopted the de uiau<. 

by Ist Defendant, and added iiiat thou.f^’ 
2nd Defendant also executed the suit b' 
jointly with the Ist Defendant 
arrangement between the parties at mo 
time was that the amount of the bond 
should be recovered from the pr()]K.‘rty of 
late Sakharani Kaheb and though nomi¬ 
nally some j)ropcrties Mere <lelivered to 
this Defendant by the KtH’eiv('r in O. 3. 
No. 2 of J89G, yet the bulk of the projxTty 
of tSakhuram Sahel/ having been divided 
by the Jst Defendant and (Jhota Raja in 
equal moieties, thi.s Defendant is not liable 
to pay anything to riaintiff.” 

The Subordinate Judge allowed the 
claim, and the High ('ourt affirmed that 
decree. [See Sethuram v. Vasanta Rao 
( 1 )]. 

Mr. L. DeGruyiher, K.C., and Mr. E. 
B. Raikes for Parana Bai Saheb. Two 
minors were concerned in the comjiromise 
in question, but no sanction of the Court 
was obtained in regard to the compromise 
on behalf of the minors under sec. 462 
of the Code of Civil Procedure, 1882. The 
compromise could not therefore stand 
against the minor. If therefore the com¬ 
promise fails and is not enforceable, the 
bond executed by Jamna Bai must also 
fail. There was no independent obliga¬ 
tion for the bond. The whole transaction 
of which the bond was a P 9 >rt was one 


entire and indivisible transaction. If as 
a result of Sethuram’s action the com t^o- 
mi8e.,is not bindip^g .^jpon him 
Va- ' ' 


i m- 

aK*V. 


xecuted iq. 

Vasanta Ba 
.y shape 

he. bond 
•w' gave i., 

ujK>.. Jie comjuomise. 
giving up all his rights ; 1 
bo j)ut to election. P' 

Ks. 90,000, Sctliurain. .. 

As between Setbur jiiiutitV 

they ought to ho .. vx... 
rights. J''urther. the ' 

in the bond did not rol’or to the t^)o<lulc;> 
attached to the plaint, but ('itlu'r to llu; 
profKsrtics stated in the plaint or cnti‘n*il 
by the Kecciver in the Scheduios propar('<l 
by him. The contract was to jmy on re¬ 
ceipt of [K)s.ses.sion of properties now in fh > 
possession of the Receiver. But lIu' L’e- 
ceiver is still in possession of eonsi(lei:il)le 
properties. The suit was therefoic' pie- 
mature. Reference was made- to (utiu sha 
Row V. Ttiljarani Row (2). 

/Iff. IhiikcfS fo!lo\ve<l : 'l-’lie ohligation 

to pay under the bond \\fts ioim . and ih re* 
fore Jamna 33ai was entitled to abate¬ 
ment. Kendall v. HaiiuUnn (.‘h. 

Sec. 43 of th(* Jntlian ('onfnK’t Act ap¬ 
plied. The terms of the I oi’d .showed that 
there were three separaie promises to pay 
jointly, and that the promisee could not 
comfxd one prouii.sor alone to perform the 
whole of the i>romise. Reference W'as 

(2) L. R. 40 I. A. n2 : K r. |7 0. W. N. 765 
(I913J. 

,3) L. R. 4 A. 0 574 at p. 5 I 6 '* 


(1) X. L. B. 84 Had 814 (1010). 
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iJifide lo :—JiJllesmerc Brewery v. Cooper 
King v. Iloarc (5) and Underhill v. 

_ 7 . . 






:ti)(l lii.s 

. lllC , 

'-‘Id.', . 

S'^ iift'j. - 
: ,.,.^^wa8 bov 

: ••r ^ 

-.ie was bindings *, 11 <Ot. 
iViiig regard to the facts 
' j of the case, it ongbi to 
. v^ts were fully known to 

the i'\ »por was concerned in 

the .■' * ('Ourt sane- 

tioned^^^nproinise. No fomuil order 
giving sanction was necessary under tlu' 
Code of 1882. The parties were describe<l 
as minors in the pleadings, and each mijior 
was represented by counsel. Iti forjn Die 
Judge did not make an order giving liis 
consent, but in substance he had all tlio 
facts before Jiiiii. J)i Manohar Lai v. 
\Jadun«lh Singh (7> theito was nothing 
to show that all the material facts \\orc 
before the Court, Same was the case in 
VirupaJeshappa v. Shidappa (8). How¬ 
ever, assuming that the bond \Aas not 
binding upon Sethurain, and that he is 
allowed to avoid the contract, he nnist 
put back the other party in his original 
position. In other words, we are entitl¬ 
ed to contiuuo the present suit against 
him, in order to enforce my rights. Our 
equilahlc rights ought to be considcrc<i. 

(4) [U9«] 1 y. B. 76 at p. 82. 

(6) 1? M .V W 494. 601, 606 (1844). 

(6) 10 V«i. Jun. 209 at p. 226 (1804'. 

(7) L. R. 33 I. A. 128: 8, o 10 C. W. N 898 
(IPOfl). 

(6> 1 I.. R. 26 Bom. 109 (1901). 
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Sir William Garth for Sethuram .Wiu- 
not hea^. 4 

- Judgment was deli- 

fijnah pe 

IjA\n'rkx\ce Jenkins. —These ap- 
^ ^j^sa,<^t'of a suit on a money bond 



n- ''.direcr^ hv Jiis grandipother and 
•uardiaM, and hv the Defendant Jumna 

Sf . 


I Tfi ’ 

j‘ofend.'’'"i'in 4 was then a iiiinor and this 
'v\(,s apj)areiit on ihe face of the boiul. 
I'he. Kuh.stanlial (jnestion, therefore, now' 
in (lisputo i,s wliether Si'Uiuram i.s under 
a personal obligation to pay the JMaintifT 
the amount he claims, and if not, 
Avhether this furnisluis .lainna Ihii with 
an answer to the suit, h’lie jdea that 
th<’ suit i.s j)r«‘]nalute has no real value. 
It does not touch the merits, and both 
Courts agree that tlu' ohjection is not well- 
h)undcd. Tliis view is in accord with the 
inexaning ]»laced hy the Dofeudauts them¬ 
selves in their written stalements on the 
jdirase in the boiul which is decisive of 
this point, and their [jordships see no 
j’cason to doubt its accuracy. This plea 
therefore fails. < hi the more important 
t|ueslion the two (nurls arc not in com- 
l>lcte agreement. The Subordinate Judge 
j>assod a decree against both Defendants. 
1’ho High (’ourt on appeal upheld the 
ilecree against Jamna Bai, but dismisxscd 
the suit against Sethuram. This has led 
to the two present appeals. Though the 
circumstances coimeetiul with tlic jiassing 
of tJie hou ‘1 art' intrieale. Ihe real issues 
involved in the suit are simple. To 
establish Sethuram’s liability the Plain¬ 
tiff relies on sec. 462 of the Code of 1882. 
But even if compliance with the terms of 
this section would have established the 
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, olaiin against Sethuram—a point on 

no opinion, is now ciyii’csseU—this ao 

way helps the TlMin^* "the reqni***- 
ments of the section h ** on 
served in proti^ctiou of. 

High Court, therefore, ri^ 

not liable " ''''^* inn 

But thi , 

answe’f 

Strippf 

plea adS'u. 

two jiroinisv 

t;oni>icqueut ■ 

bar to the pi 

This is a jiosil 

tained, and the 

rejected by the Hi^* ...u.. ' 

developifients in the future it Wi 

wrong for tbi'ir Lordships to make any 

pronouncement; they will thereforti 

hinubly advise Jlis iMaje.s|y that each of 

these appeals should bo ilisiiiisjjed. The.i’e 

will be no orSer as to coats. 

B. D, Appeal (linviv^scd. 

(CIVIL AFPELLATE JURISDICTION.] 

Aitbal from ApI'KKI.ATE J)kc«ee 
No. at; 12 OF 19J 3. * 

Chittv, J. Kimkode (Chandra Roy. 

Walmseby, J. Defendant, Appellant, 

I r. 

Heard, 7, April. | Srimati Ashtullabu 
dudgmont, and or.^., Plaintiffs, 

12, April. I Respondents. 

Ex parto decrcii- Application to set it aS’de re¬ 
fused—Suit to Sit aside decree on ground of . roud, 
if lies. 

A suit by the Defendant to set aside an 
ex parte decree as fraudulent does not lie 
after an infruotuous application to set it 
aside under sec. 108 of the Civil Procedure 
Code of 1882, if the fraud in respect of 
which the decree is sought to be set aside 
was properly in issue in the application 


under sec. 108 and was determined upon 
such application. 



lo V ^ ^ L. . 

ho facts of the 


ae Defendant 

ProLight a suit h 

and had obtain* .oreertnTiiOL< 

June 1899. ^-^ent Plaiutt' 

J’lic Deiciiuants 1 ^ were ni 

hers of a joint at the . 

the decree ivas obtained and were as 
interested in the decree which was obi. 
by Defendant No. 1 as karta. 

The iJiesent suit was instituted on 7th 
<fuly 1909 to have the decree set aside as 
fraudulent and Plaintiff’s case ivas that no 
summons liad been served on the Plaintiff 
in the rent suit but that a son of the Plain- 
tiff having been informed by the Defendant 
No. 3 of the suit, came to Court and saw 
Defendant No. 2 who was a pleader and 
paid him Ks. 50 in full satisfaction of the 
claim upon his promising to see that the 
suit was withdrawn; that subesquently 
another fto-sharor landlord having ob¬ 
tained a decree for rent against the 

(2) 1. E. R- 2i Cal. 476 : 8 0. 5 C. W. N. 

76fi (190U. 

(8) I. L. U. 29 Cal, 896 ; c. 6 C. W. N 
473 (1902).. 

(4J 16 C L. J. 446. 448 (1911). 

(6) 10 C. L. J 428(1909). 

(6) I. L. R. 29 212 (1906). 

(7) 1. L. Ri 29 All. 608 (1907). 
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Plaintiff and pul up tlic holding for sale, ^ " 
Defendant No. 1 preferred a claim petition 



S-' 

s . 


Pefendant now preferred this 
yua ’*10 Nath Ray for the Ap- 


Ghakrahurty and 

jijnnh pf^** 


,iiid hi^; I ij 

» 

.'llu* 

.li* V. no -, . . 

> (V • ^ ^ 


Veri. 


aiW- 




‘ f ’V" 


W : 

^ vV* 


efe 


, iing'. 

•\al ( ouit, yglu, to 

UibstiUited in 


*1 l^iOU 

facts 


jifiainsl 
•>s is |>ossos' 
<•. .Ningdoin 
i.ndv 



1there was 
b as aTi’t'^ed or that 
ij ’ ’iis wJfT AP.«cvi ..aking to withdraw the 
that the Rs. CO was paid for another 
m February 1901, that ufion the appli- 
to set aside the ea; parte decree the 
Court had held that between the Tth June 
1899, the date on which the applicant ap¬ 
peared and asked for time to file ^vritten 
statement and the 'iOth June 1899 on which 
the suit was decreed cx parte, no payment 
had been made by Plaintiff to Defen¬ 
dant No. 2 as alleged, and that in 
consequence the present suit on the 
same allegations was not maintainable, 
and that the decision in the case under sec. 
811, C. P. C., was similarly a bar to the 
suit so far as it sought to set aside the sale. 

Both the Courts below were of opinion 
that the suit -was maintainable. But the 
Court of first instance decided the case 
against the Plaintiff on the merits and dis¬ 
missed the suit. The lower Appellate 
Court reversed this decision, found the 
fraud alleged established and decreed the 
suit. 


. the Res- 

" jotI* of ii suit on 

' j^h-.'Tune 1897, ex) 

.t.flKi, , |-'-eBent Plain^^as as 

..V flK^Tv'fendaiit; eMh 

■ na Jt IS by,his gaffKasimji 

”'-.Uiudianr'a™l by the the Palintiffs 

‘ . daration that 

,^l’..,nl,ouuam lb of 1899 in the 

■ a,•e„t, o„ .ofHow«hand 

' ’ph.' • .1-taut,i4 ^ ^^sultmg on that 

; iduld be set aside as fraudulent, 

11 .iiie Plaintiff confirmed in possession 
lU llic lan<l described in the schedule to 
tlio plaint. The sole question arising in 
Ibis second appeal is whether the present 
suit is barred by reason of An order under 
see. 108 of the Civil Procedure Code of 
1882 dismi.ssing an application of the pre¬ 
sent I’laintiff to set aside the cx parte 
decree in suit No. 188 of 1899. The Court 
of lir.sl instance found that there was 
I'raud on ■’the part of Defendant No. 1 in 
(i])ttiining the ex parte decree but that no 
pa yment was made to the Defendant No. 2, 
as alleged, for the purpose of getting the 
suit withdrawn. As to the execution pro¬ 
ceedings, that Court was of opinion that no 
fraud had been established. It also found 
Oiat tlie Plaintiff’s predecessor-in-title 
knew of the auction-sale and of the pos¬ 
session being delivered to the Defendants 
before the date when it W'as alleged that 
that fraud had become known to him, and 
it accordingly found that the suit was 
barred by limitation. On appeal by the 
Plaintiff, the lower Appellate Court found 
that the fraud relied upon by the Plain¬ 
tiff was satisfactorily established, and that, 
the suit was within time, having been 
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brought within three years of the da^"^ ^. n 
^ the fraud was discovered. On t’ d 
point—which is the ® 

learned Additional Oiijt^ 
that the suit was nc* 
the Plaintiff’s unsucce^^ 
under secs. 311 

cedure Cf 
allowed ^ 
a decr-?< 

No. 1, 
ed to tiJ. 
same &s thl.^ 

A number 
us. It was i’l 
of Pran Nat ~ 

Moitra (1) thi\ 
having applied \ 

108 and oil of the Ci\i. I'roceu 
of 1882 did not bar the suit then Jxd'oi 
Court which was for .setting aside a de(uvo 
as fraudulent. That case and a cognate 
case went up bn appeal to Hi'r Majesty in 
Council. The. ease just ivleiTcd to is re¬ 
ported as liadha J{aman SIkiIki v. I*rnn 
Nath Roy (2). There th(‘ir ljordshi))s of 
the Judicial Committee said that they had 
nothing before them but the bare fact that 
the Plaintiff had endeavoured to get an cx 
parte decree set aside under .sec. 108, C. P. 
C., under which the Court might try 
whether the summons had been served or 
whether the Plaintiff had been prevent<‘d 
by any sufficient cause from aiipearing. It 
w'as, therefore, imixjssible for them to say 
that the matter now alleged as fraudulent 
came in any way before the Court under 
the application which was made by virtue 
of sec. 108. In the cognate case of 
Khagendra Nath Mahata v. Pran Nath Boy 
(3) more particulars were laid b(‘fore their 
(l| I. L. R. 24 C*L 646 (1fe7 . 

(2) I. L. R. 28 Cal. 476 : s o 5 C. \V. N. 

766 (19011, 

(8) I. L. B, 28 Cal. 896 : 8. O. 8 C. W. N. 

478X1902). 


Lordships. Lord Koberlson, who deli¬ 
vered the judgment of the Court, said : “It 
is,-'’'erefore, noeessax'y to a.sccrtain what 



I lioft;' j'ow 
,) the* bank 
Mg in e\n 


..’fU^S l’ 


ic the v\i 
js a fraud. 

Lot v. T 
d Judges 
V. . .settled 1' 

Comii....^., (jii i. 
have just leferred) '* ^ 

I'laintilV, who.se a[iplie! 'ifions to .sci 
an f.r parte decree under sec. i08 uiui', 
sale conse<iuent thereon under secs. 'i 
and 311 of the Ckale of 1882 have beenAli- 
fructnous, to maintain a .suit to set aside 
the dcx'rCo on the ground of fraud or for 
any other valid reason.’’ If the judgment 
of the Judicial Committee to which wo 
have jii.st referred he earcdully read, it will 
be .seen tliat that propositioJi is too broad¬ 
ly .stated. Jn that ease, however, it was 
obvious that the onler under sec. 108 could 
not bind the Plaintiff. The i'laiutiff was 
a minor at the date of the original decree 
and Was not rejireseuted hy any guardian. 
Some pci%son, ii dot'.s jiot appt^ar who, made 
an a))|)lication on behalf of the Plaintiff 
while Ii<‘ was .still a minor to have the ex 
parte dccri'c set aside. That application, 
however, was dismissed for default, and a 
later application to restore it was subse- 

(4) 16 C. L. J. 449. 468 ilMll. 
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queiitly rejocted. Obviously the Plaintiff 


in that case could uot be said to bo bound 
by tbe oiders whioji had been )iiade.,;itic;u- 


na ijy ^Jiainst him he 




/ 



f 




and his rj^. 
no.., 


.I- ..fid... .r*' 
iiVu'. 

.-'•f'-T' \ - J 

y . • ■* .'.Ung\ 


applied for and obtained an eoi 
] 3 cree. There was in this case 
money was due, as 
*tua '•x'^ Plaintiff. The court 

» '.fl^^ilt jation under sec. 108 
‘ hniiff had failed to prove 
fitunk • hv Salebhoy 

-x the W]th- 

t AEisajoTiB'ot a .suit on 
ft dS&.J** . 50 was 

\, .xKth• June J8U7, ex^ 

. , , / 108 was 

'< rv I'-eseiit Wlainr , 

L.Ven, , xi tlie 

'V Uk IX'Coiulant, hetb 
no .it IS .w . clI aware 

ed bv . hi.s pijT 


1 cr0 

a 


ir direct* ,7 *‘7 il"would 

•Huudian, and by 

fri:}’ ■ '^*h 

11 ' of 


iif>i»Tiist ils. 

‘«S is |H).SS(‘S:'' 


.n'- 

> hotilini! \\ 

X . ' . 

ni \ai;iin 
vulunt No. 


'ilnffilom 






ICIll KiM 


i 


4 ;’ 'as £»V^Ta?«Bj .Pf the applic-tlioti under 
. ^ iihn'l would rVl iijion its own facts and 
im its own merits, it .semns, therefore, 
■-..xol'pssary to see nhat tlu' fraud actually 
arrt»{^od by llu' Plaintiff was. A perusal 
of the first 7 jiavas. of the plaint aliow’s 
that the fraud a.lle<ijed in this case was not 
in the rent suit itself but wa.s the dt'ccit 
jiractisod upon tlie I’laintiff or rather upon 
liis son, by which the then Plaintiffs se¬ 
cured the absence of the present Plaintiff 
Kasimji .Vdamji on tbe date that the suit 
came on for hearing. TJie allegation was 
that Salebhoy .Kasexnji bad gone to tbe 
pleader and bad paid liim Rs. 50 on ac¬ 
count of tile claim which ju.st under 
that sum. and the ])lrnider who was the 
brother of Defendant No. 1 had promised 
that he would get the suit withdrawn. 
Instead of doing that, the Defendant 
No. 1 aided by Defendant No. 2, his 
brother, tbe pleader, and Defendant 
(6) 20 C. L. J. 420 (1900). 


it is now 

.•efcnd."’ui'am was ii' 01 (lecree. An 
Vus ajijiarent on '■ ^^learncd pleader 
Tb'i ••d'-taniinl,.<j, - ^^hat the fraud in 
^^'xne'fli. ®®!'u**\\ as not tliftt, but was 
’disc swearing that money was due 
when, as a fact, it was not due. That, 
however, is not corn'd. 'Phe fraud alleg- 
cvl was ihf' iicccit which'was jwactised 
ui’uii llic PiaiiUiff’s son^ and which no 
(loiild facilit.'ib'd the jiassing of the <‘X parlc 
( 1 ( crcc. W'e have not been ri'fcrred to any 
ca-e in this (‘oiirt jirecisely in point; but 
liu rc are two <‘iisc.s decided by the Allaha- 
1 . 1(1 Jligli Court in which this distinction 
has b(vu drawn. In the case of Puran 
ClKind V. SJicudat liai (G), it w'as pointed 
out that the only real fraud alleged was 
coniKM'tod wilh the non-service of sum¬ 
mons. That W'as a fraud which could be 
and was deci led in the application under 
sec. 108. It was, therefore, held that the 
I'laintiff could not be allowed to again 
litigate that question in a subsequent suit. 
Tbe Privy Council eases above referred to 
were distinguished on that ground. In 
Niadar Mai v. Panmh Husain (7), the 
s.^me view was taken. There the suit was 
brought by the Plaintiff to set aside a 

(0) I. L. R. 29 All. 212 a90«.). 

(7| I. L. R. 29 All, 008 (1907). 
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Kiin{<ti)r': (’iiandka ]{t)\ v . Suimapi Asitti: llabij. 


<locroo oil llie {J[P(miii( 1 of fp!Ui<l, tin* i 
being tlial ibo suit had bee* 
))roperly institiiled again.‘|t ' 
of full age wheiv be was, i 
Jli the appliearmn u. 
question was gone into : . 
again*'! the 
could not Ik.? 
lion in a si,''; 
of r<ord IIL 
referred 1 f' 
that tluMr'! 
that the rei'.v, 
sees. lO'S and ' 
quest ion of fi ai'( 
suit was base<l. • 
must be w bethel \ 

|>r(»|KM 1V raisHMl ann 
plications. 1 n the case i,. .iciisi.. 
alleged and sought, to Im‘ pnned 
e’early the prevention of Ka^'niji \daniji, 
the original I’lainlifT, fioin appianing as 
Hi'fendant in tlie^irevloiis suit, ^riiat wa.s 
found against him in bis ajiplieation uiub'r 
sec. JO<S afti'P a full trial an<l ^^e arc of 
opinion that be cannot be allowed to le- 
op(Mi it in the pri'si nt suit in wliieh he 
seeks relief on ]'reeisely the same ground. 

\\ c acconlingly a'low tlie appeal and 
order tliat tlx' l‘laint'fl's’ suit do stand 
thsinissed with costs in all tlu* Courts. 

N. (1. A tilloircA. 


(CIVIL APPELLATRJURlSDICIION.l 

Aiteal kuom ArrELL.\TK Decuee 

No. 3G7 OF 1914. 


CHAUDJlL'ltl, d. 
Nbwijoulp, J. 
1916, 

Heard, 2.5 and 
28, February. 
J udgiuciit, 

23, March. 


' SUUENDUA NauAIN 
JIaiiata, Plaintiff, 
Appellant, 


V. 

Jugal Kisuoke (Jiiosii 
and others, Defendants, 
liespoudents. 


Ocevpanry holdiny, non-trantferableSalt by 
landlord in execution of rent-decree^ um'er Civil 


Procedure Code, prevented by os i by purchaser 
Jrom registered tenant—Withdrawil oj deposit by 
landlor.d. >/ amounts to reeogn'tUn of pttrehaser 
as ten<i 

.Vs 





iliov.*' I 
.1 the ba 
[uig ill v\* 


ri'f 

thr lOrnicr Icnunl nr 
Iniunls of llic Itnhliittj. u<T/.- 

thereupon trenied <is xtiliejietl nnd i.^ 
iilldchnient was ivilhihdU'ii, nnd tl\y 
(UKoitiit deposited was u'ilhdnnru hi/ //j, 
landlord. 


Il(‘ld— 7’/iaf, upon such deposit, the 

landlord eonhi nnl, as i)i a I'a.se innh i the 
J>eii<j(d 'reirineij .It/, eon test the injhl of 
the pnrehascr to inalcc the dep >x)l, and the- 
irithdrairal of the dep<ysil did not amount 
to a reeofjuitiou of the purehascy hij the 
luudtord. 

Tjio.mvs 1 ).\itt'(..\\ r . Sii.n llos.siaN Ali 
Khan (J) and N.m.im I>i:hai!V Pav v. 
Fllmanj l>A,sj.(gi di^llm/nished. 

This was an appeal preferred on the 17th 
February It)II against a. deereo of Mr. S. 
P. Sen, Pi.'friel diidge of /illah Birliliuin, 
dalt'd the Iltli nt'ceiiiher 1913, rewrsing a 
decree id Pahii Naliiii iMoliau Bancrjee, 
,1) 6 C. L. J. 601 (1607). 

15 C. L. J, 388 at p. 361 (1912). 


■« j\t-% 
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if of I diiti-d iIm* S(‘p- 

IlM*J. 

rJi(' Ifici-^ <»r I he cast* foll\ K ill 


N^liou .\ainm. i 
I No. ’J llirii a 

n(‘in^ ‘-.iiii 7 ol I'.Mil, i’oi- llir 

j\rr\ ol' arrr.ir- of irrit diK' on tl*o liold- 
; llir ir^i.-toi tal Icnaid aiuf 

n.rained ;i deen^*'. lie ^ued a"> eo-'^diaiM 
aialloi’d, lait e’aiined tli(' full r(‘]d , a-* 
ia\in;^' |uiielia-ed llii‘ M;jh( <)♦ tlu‘ otli' i’ 
‘(>-shav(M\ d’lu‘ deeiee \\a>, howexer, 
ihtainod in faxonr tif the landlord and he’ 
*o-slian'r. Ilf' (ool< out ('xiHMition 

;»ain.s( tlie tenanf, a.s of a naMh‘\-tli'oree 
indt'r the ('ivil l'r<K*ediii\' ^’o<le, no! iindfa 
lie taoxisioiis of tlu' la'iij^al d'(‘iiari<*\ Acl 
I'his was lud'ori' tlu* Aniendinji .\<'l ol 
‘)07, at a tinu' wlien tlie law rc'latiof^ lo 
lie riylits of a co-sliana' laiMlord xxas noi 
*<»nsidered siMlled, lanin^ ri'‘.;a)‘d to 

•orlain decisions of this (Oiirl. It 
daai llie ^f'lK'ral piaetiee to exi'Ciih' siieli 
!e,} eis a-ordinarx nioia^v-de(‘re('s. ()n ihi' 
1*7 i-niarv I'dOo, the PlaiJitiff prescMil.d 
I ]»f‘tition Mxv;, ;.>» to ilu* ENoeution (.‘onri 
^avine iliai la.- Ind pniN'liased the hnhlin;^ 


order to prot(‘c*l his i*ieht*. he want- 
'posit iut‘ di'cn'tal aiuonnl in (’oinf 
*t| ' landlord ili'cree-liolder. 

If' money was d<‘posiled 
.ary I9(l5. No nnliee 
HI apii'*a]*s to ]iav(' h(»eii 
■oh*' ^ indlord I )('- 

* dilTeri'iice 
^'s under 
Oder the 
)r laitt'r 
jud^'iiK'nt- 
anx lioKlin;.; 
hii's, lu* i\nisi 
ale. Ilf' m IV 
decision alxint 
riy to he soM. 
ore i ddt' f heri’ i'^ 
...HI o. ..V (U'C'retal amonnl heioL'’ 
(tfi (diirl l>\ any pf'rsfHi Ix'fore ihe 
Ile. and llie ( om ( is not refpiirf'fl 1<» d 'C'idc 
a!i\ Mnt'''tioo ahnol hi^ inteii'sl in the pro- 
e.eifv, a^^ provided in tli*' T?eiij.ial dVriaiiey 
\e| . As sfKjli ;is I he ainoiild fh'posjled 

till' jiropf'ilv Is lelea^'./d Imhii atta<*hinent 
.;nd ! Ilf'deci (*(' i.'- tri'alf* ! as ^aI i-tie<l. Mhat 
was I III' old (*r nia le in (In-- ea.s *. It ap|u*ars 
ihal the [)lf‘adi'r f)f liie l.imllfHd l)e|Vn(.lant 
withdifMv this inoiiev s^wi'ial davsafti'i* it 
was pai.l intv) ('omd . and .an ;ij:»enl laf ilu' 
helf'iiflant No. '2 I’eci'ivf'd the nuHU'v with 
olhi'i* aiiionnls duf' to him fifim th<^ 
pit'ader* It is eonliMided hefdre us lliat 
h\ willidraxval *>1 fh<‘ money as aforesaifi, 

I he landlonl had reeo;.;nis‘d thf' rij^ht of 
1 he HaintilT as the pur('has(‘r of the ti'iniff', 
and that llu' IMaintilT was I'lititUal to tlie 
hf)ldinfr as ai^^ainst him. 'Thf' landlord, it 
is iilf‘'ei'd, snbsef|uenlly sjilit up tlu' two 
liohlirij^s into six, and fraudulently 
hroueht six suits for re('overv of rent in 
it'specd of them, itpiiiist liaksluni XaraiiTs 
hf'ir, or his hornuulur, that is to say, 
against tlie pei'sfins in wliosi'. names those 
jotes stool. Ilf' <'ausf'd five of llu’se. 
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Sm:i:\i)I!\ \ah\in AFaiima r. 

^ «1cfro(-s to l)t' (,'\0(nit0(l :ut(j Dcf, 

^o. 1 ln-( •aiiK! the niK't 

iinion^sj <)il)(>rs, tlit' Fi(»ld 

iii»’ (MMccrnt'd in 

tin’s cMsi* was tliaf llinii. . 

IraiisFVr of llie dial Vf 

lliat is t«j 

I’lijdlt to it; 

found 1»_\| 

was tio (1 
t 

sliowin^' .X- • 

Z('inind;-vr> N''' 
usa<;c. 'I’lia;' 

• ‘vcciil i j 
laiid'oid iiiidci ', 
t it If a nd iiitci i'^ >' 
iT)** roidd Flaw 
il^idl'. If Uic I’JaiVi,. 

(diasf aciniiri'd a li^flit If) lllf liol<lii' 
would not liivf licrii allocti-d l»\ , 
ill i‘\(( ulion of ila* nioncy-dci-r, 
wi'iit to ('oiirt and di'po'-iti'd Ila' 
diit' foi runt in tFfc (•\)'cufJon lu'oi’f'fi,,. 

Ilf statfd ill hi*, pftjtuai lluji hf Jiad :if- 
(juiri-d a njilit to tlif holding Ia piiifiiasf, 
l>ut it lias Ix'fii toiiiid lliit lu- liad rif- 
(piiicd iioiu*. It i^> now .iii:ufd that 
liias)iui(dl as tlif iuoiua w;i.'. deposited liv 
liiin and it was witlidiJiwn hy the pleader 
on ladiiill ol till* l.indloid I tefeiuljint, it 
must In' <‘onsitler<'d to l>e a leeoenition of 
his vi"ht hy the landlord upon the autlior- 
ity of Thomas Itarclui/ v. Sj/nl Hossdn 
.1// hhaii til. Jn that eas{> tJie holding 
was advertisi'd (or sah* undc'r (he provi¬ 
sions of the HeUH-tl 'IVnancy Ael. 'I'he 
deeretal amount appears to hii\o heeii de- 
jiosited h\ the puiehaser and the deeree- 
holder applied for pijymenl of that sum to 
him. It was aeeordiuf'ly lield tliat he 
was estop|K*(l fi-om donyiiiff (lie purehaser's 
title later on. Tt ^^as further lield 
that it wa-s the dntv of the landlord in the 
eireunistanees to ehallen’gc the title 

- (1) <1 0. L. J. 601 (1907). 


Kisnoiu; (iiiosK. 

ol the punhasf'r under '~ee. 171 of lh«' 

nen'-'‘i| 'I’enaney \et and to ,l,.n\ that he 
had, • n^jw; (,.nane,\ ad\ji*;li^l 

»■ \ 






* 


iiioT^e fio' 
.) tli(‘ hank 
in e\e 

• reha-ed, aie transre'’;*l*3pPi^JjU's n 
/eminflar\. Hi-, <-ondu( ■'■^ais'o'‘4i;i 
lolind li\ till' .\p|ie!l;ite (’ouil to he ot.^ 
than homi fulr. It appears (hat as sodj 
as d(>erees in (he si\ suhsiapienl rent-sui ,, 
wiu'f' ohtaineil h\ the Ikdendanf landlord 
ay,iin->t his |•e^isf^‘red tenants, the I'lain- 
(ilf e:iiis<-d one of siieh leiuints. |),‘f‘ndant 
No. W ho was .also his plou,.thnian. to 
institute a suit to set aside the decrees on 
th(‘ ^I'ound of fraud. If the rianilill had 
validly ae<jnir<‘d a Iransferahle nilert'st, or 
if the l‘laintifl' eonsidiued th.it the wjth- 
<h;j,wal of the ih'posit moni‘\ i>\ the land¬ 
lord had opeiiited as a i-eci);,;nil ion of his 
tilh‘. hefendayt No. •* coidd nor liave 
iiiiy possihli' title io the land. \ft the J'lain- 
tilf puts him up to institute sueli a suit. 
That sjiit was dionissed in Sepltunber 
T.)t):). 'J’hose hoMinj^s \\e,-o advertised for 
sale in execution under the provisions of 
the Hen<fal 'I'enaney Act in AJareh 1910. 
The I’laintilTallowed the sale to take jilaoe, 
iilthfuiyh he had full knowledge of the 
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Sini'Ai^RA Xvi!\i\ .Maiiatv c. .lr(,AL Kc 

tl(' (lid jii,( coiiK* ill iindcT 
1/0, cl. (.'») oi' s(‘<‘. 171 of (li(‘ l>cii^'ii| 

Tt^iniicy , nor ijid he dt'O''- ' *' icnl 

i'. - 


'"'■ •K (jiiosi;. 


I the rj'^hl lo ri‘cov(‘r llic aniounl lie 

*of (he 

a jmyiiuMit iiuuh' to pro- 

Jf h(‘ liiul acijiiired, 

ills' ease he liad, a valid 

'ildin^ ' .‘it rigid was not 

'on sale, hut 

'est of lh(‘ 

1 1 

V)](lin” lo 
‘\inu‘. 
clisrriivH(‘(l 


? (lisntisMCii. 


i lu* iiJoiH'V was |)ai(ii‘‘ 

‘ ^ 'ii lliat lu' was re 

vin;j;‘ li^ln lo r(‘alis(‘ llu^ aiuoniil m) 

[>ositivI l>y hiiki I'roin lailvsl)ini Xaraiii 
Condal OI hi^i l^vir as IIk^ l(Mkaots on Jhat 
lioldiM*^, as Ik* did not a<lini1 the* amount -^o 
dfpositod was payahlo liv him. An 
()l>st*rvaljt)ii of Mr. dustiia* ( 'oxc in Xdlifti 
Ihharjj Hay \. Halninni IhiMi i-Ji has bn(*n 
rt'lii'd upon, naiiudy, “if tJic* landlord 
withdravNs tiu' inoiU'V, In* i> Ixkiind to re- 
.•o^mis(‘ Ihn Iraiisfnr,*' hut that was a casn 
mnlnr the l>en;^al U'(*iian< v A(*t, and tin* 
was as (o wiic'lher tla^ laiullord 
jf)uld rontc'st. llu^ riylds of a purchasen* to 
make a dejKjsit of tlu*. dc'eridal amonnl d' 
he dispul(*d liis l iyld on (lu‘ ground dial [hr 
oia-upanev Iioldiny: was not transfiTalile, 
\\ (* arr <if opinion Unit Defendtint Xo. \1 
eannol he -,aid to have h(*t‘n cstopj)i‘d in 
tins ( as(‘. \\ ( 1 ,^ jp v\liat way his 

takinr^ oi the money lias affected the posi¬ 
tion or iidiivst of^la* JMaintiff. ITe re- 

o. u j. 88^ at 1*. 391 (1912;. 


ilSDIOTION.] 

/UDEU 

.'91 a 

' ■ iNo, 1 OF 1914. 

I'srATtANTA SkN 
CiiOAvnnriiY and 
others. Petitioners, 

* Apfadlants, 

r. 

ITiUA Tj\i, Pay, 
Manager (^>nrt of 
M’^ard.s, (Ipposilo 
Parly, Kespondent. 

C'lVrt of Wa-ds Act (f.V of 1S79), sect. It, 
51, 55—Kntate retained ht/CmiTI, after some 
ro-skarers ceased to be disqit xlified, on account 
of unpaid debts ~Sate of property in e.v cuticm — 
Applie >tion to set aside sale by ju igment-dehtors 
not acting through Court of H'artfs if lies—Eat ite 
released pending appe d from order dismissing ap- 
plicat’on— Effect 

Some t>r<ijn'rliv.'t of thr jnthjtnvo!-dcblont 
trill t.sr /sliUr irtis- in rlinnjr of I hr Court of 
ir<ifd.v tra.H sold in (‘.frrnlion of a dccrcr 
on loth .'\ jtril J.9/;?. /I.v fhe Court 
of tronld not apjdn lo srI a.dde Ihr 

sole, Ihr jiidtjnirnt-flt’btors Ihnnsclvrs 
apidird under see. 47 and Or. 21, r. 
UO of the Civil Procedure Code. The 
application was rejected on 11th Janu¬ 
ary 1012 and the pidtjtnrnl-debiors 


■ do. and t. 

ail', (iiK'ntii 

.ETIJKK, .1. 

pel I \ . a'. 

, , ■.v.-dCltOFT, .1. 

3 91(;, 

Heard, iH, March. 

.1 iidgiiient, 4, April. 
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rArvKAN'i’v Si;n (’iiowjjiii ijy r. llir* ’’'■vl 

appcaU'd on lllli Ajnil lf)]S. The 
* was rrlcnsfd hy the Co ’ H''"" 

the ISIk June TOt I-, hef! 
heard. One of 
h/id eefts-ed to b(‘ (fMfSiH, , 
hnl tis [here vere r^^aid des 
the (Uni 1 1 o',^ 

(Unirl of y 
retII in }n ^ 

of WUirdsv 
the ,'title' irO ''^ 

Thill Ihi 
(fire n fre.sh 
judijinenl-debti '■ 
the lime the iii,'\ 
not rnlilled to id', 
oj the Liniiiillion Ael.- __ 

'J'liis was an apjval a<i:iin";l an i,. 
r».ilin H. ('. Si'll, Siilioidinaft' /' 
J’lari'-a', dah'd llic IKli dannarx ii. 

Tlio facl'^ of tSc caM* will ap|U', 
the jiidgnu'iit. 

Jiiihii.<i l)iriirliii Kiilh ('hiieherbiillij. 
I’loLii'ih (’hiindrii Mitjinnihtr and Jndii 
Hhnsiiii lliiji for iIk' A|i|u']lanls in liiifh 
a|)|M'alh. 

IhibiiK lUi.'iiinln Kiinmr rxiie and lUinn 
Ch. Ho.'ie for I he lu'-^pondcids in A|>|u'al 
No. I of l'.)I I. 

No niu' for tin* JN'spoiidi'iils in Ap|»(’al 
No. ir,I of 1913. 

'J’llC dl'IKlMKNT < 11 -’ 'I'TTK. Coi'RT was aS 
follows :— 

Thn cli'cn'o-lioldcr olttaiiu'd a dcei't'o for 
monoy iigaiust Ihc jiidgnu'id-diddots in 
]9n wlu'ii tlioir cslal(i was in charge of iJie 
Coiirl of Wards. Tlie decn'c not l>eing 
salisfu'd hy Ihc Court tlu' pnijierties of (lie 
jiidgnienl-deblors were sold on the J.'’ilh 
of A[)ril 191'i. The Court of Wards did 
not ajiply for sotting aside the sale and the 
jndginonl-debtors after waiting for the 


]tAV. 


Court o| ^\ ards lo tab*' action in the 
matter made an application for s«‘tting 
asid^. 

.1, 


asidj “..ale nndi'r sec. 17 and Or. 


1 


was a Irei'agt'td in he;'.i?^jB|t^oes r> 


I tlOS'' po’ 

.) Die bank 
.ng in cKc 


..tin tlu' application; 
ease the I'slatc haxing been released pi 
ing appi'al wi' should allow the deblots. { 
jirosecnic their original application. 

It will be <'oii\enieiil to <'\aniine the 
provisions of the Court of Wards Act 
before dealing with these groiimls. 

Sec. I) ( \el IX of |S7‘.)' l.ixs (low 11 wlio 
shall be lu'ld to be diMjiialitied propiietors 
Sec. 7 eiiipowi'fs tlu' Court to tak ■ charge 
of the estate and persons of disipialilied 
jiroprietors in certain i.ises. Set*. S lay.s 
down that when a jiersori cea-es to lx* dis- 
(pialitied the Coint would lie bound to re¬ 
lease him and his pioperi v. Sec. 11 lays 
down that if one or more of .several joint 
owners under the cliargi' of the Court 
c<'as(* to be (lisipialific'l the Court will 
ri'h'asc his share unless he consents to liis 
sliarc remaining in tlie hands of the Court 
until the still disrpialified co-owners cease 
to be disfpialifted. Hoe. 13A (introduced 
b\' aincndinent in 19t)7) lavss don’ti !in 
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oxcoptiorj (o the preceding KOi-tious and 
juovides flial nolwitlistanding Iho provi- 
aityi of till' pnvediug s<'clioni! ' ’ >''<nirl. 




no oiijt’ci’.on i»\ t<* 

.. ..•.'in i\\I kj also wsiK rcpr<'sc*nt<'v 

iJir iiiiiiiaf'O’ oC his ('stnlu iiiultT lln* 
uirt of W ards. An ohjoclion was how- 
hr*r inadt* in !)»»■ appeal for the fii’st tinw 
and liatu-rjco, d., said tliaf (h<* ohji'ction 
A\a.s of a piii'fly t('<*hiiical (*huracti“V and 
<‘oidd not onli'itaiiinil af fliat stage 
spofially as the defwt iniglit have been 
caned if the ohjeetion had been taken iti 
the first Court and as at the time ol tin* 
apyaail the* estate of the a.])[)licant was no 
loiijger ill the hands of the Court of W ards. 
It is this last distinction which is strongly 
relied u]H>n in this case, as here .also tJie 
estate was released jtending ajipeal. Tln' 
obi(*etion however was taken in the Court 
of first instance. 

The next case is that of Krifiliun Pro-shod 
SitKjh V. (loslhii Ihhdry Kwidll t2t. 
There the Court of Wards had not taken 
po.sses-sion of tlic (fiidigunda estate and it 
( 1 ) 1 . T.. a .‘23 Ctvl. 874 nee pp 88 S, 8 S 6 

(180r>). 

(2} ( 0. L. J. 434 (1907). 

• • 


' 2 ot considered nooi‘ssarv to have the 

•'cr * * S'-‘*^’'dian or next friend «f 

• f '.itigation respt‘C‘ting that 

“ niollii'r having been 
Mrv . ” 

^■uaiujrin ad Ulan of the 
iHed t' ' ■'.t as such until she 
relied on is 
■•h V. Moti 
<1 that ilie 
lent to ap- 
* of (Iiidi- 
d bo(‘n taken 
j h of Wards. 
'»r the Act itself 
!vs that in suits 
'manager of the 
/• the guardian or 
, .li'ds and 


tliat^Mo suit shall he brought on 
'' if any W ard by a manager exeejit 
.am (,f ij,p Could. 




.,U. 


a!i\ ^iia'stii , II j| . ,| I 

‘ .een held iliat the word suit 

*r \ liseellaneous pidings, lihiijicn- 

dnt :\ariiin Dali v. Ilaroda I'ronUad liatj 

('hnu'dharn ( ti. TJie, Wards were Ihere- 

for*' ineomjn-lenl to prose<‘ute the applic*a- 

tion in this ease e.\c*ept thougli the 

manager of the Court of Wards as tlieir 

ni‘\l friend. 

'I'lie only matti'r that i.s loft for con- 
sid('ralioi) is the effect of the rolc'ase of the 
estati* pending appeal. The Ajipellant.s 
Were from the loth .June Jt)14 coini-K'tent 
to act for tlieniseh’cs without the intcr- 
vc'.iitioii of any manager or guardian. They 
cannot, lioweviu', c-laim the benefit of sec. 
7 of the Limitation Act as they were not 
minors at the time when the right to apply 
accrued. Thiw were Wards of the C’onrf 
which assumed all their rights. There is 
no other j)rovi,sion of law' which is relied 
on for giving them a fresh start. In ony 
case we are unable to say that the lower 
(8) L. R 40 I. A. 140 ; «. c 17 tX W. N. #37 
(1891). 

(4) I. L. R. 18 CftI, 600 (1891). 




I’MAKANTA Sj:X ClIOW DHl ItY V. UaY. 


('oliri ^YaR wrong in rejeoling tlie apj Tlio fads A\i]l appoar sufficiently from 

• tion when it did reject it. f " now^. ^the judgment, 
revision also are not avai' ' iirvgonj (A\ith lUthu llirhhtisan 

the Apptillant and Me ■ ■' ~ 

apjH'al with costs,^ 

TJie same order is^iade 
case also. 

(>. 

fCKIMINi^ 

Rev. No'?. 

Sharfudhin, J. 

Chapman, J. } 

19J5, \ 

20, July. A 



Appofniment iy>f $pecidv'-- 
Vvlice Act (K of J86I)~ Object appo^ 
epecial corutablet—Proceedtngt under see. 

P, C.—Propriety of appointing special '' 
during pendency of tec, 107, Cr. P. C. cd \. 

The Prtili()}ier.<{9U‘{'rr opponifetf •' 
(■onfildblrs iluri}iij the iK’iidrurif oj 'pro- 
rceiliii(/.s uinler nee. H)7, Cr. P. aijuivnL 
some of them tnid irere prosa uled lor 
relusiiKj to serve as sach eonstables. 


ino?»e'j 
,) the hai 

/>taincd that in ^ 

.st there had hi'eii riott 
over their use of tlie ferry and in eons^, 
(pience proceedings uen* institute. t| 
against thirteen ol tin* piesent Petitionet\\ 
under sec. Iti7, ('(ule of t riuiina) J’nt- 


ileld -—That the only leyitimate objeel. 
oj appointimj speeial constables is to 
strenythen the ordinary police force by the 
addition of suitable fiersims. If’ljeu up- 
poinlments are }ioi made u'ith that object, 
proeecdinys under sec. lU of the Police .lei 
u'ill not be permitted. 

Absence of any prttvision in the Code 
of Criminal Procedure for the prevention 
of disturbance dnrimj the pemh'ney of pro- 
eeedinys under see. 107 pointed out. 

These were tiles against the order of 
JA. Weston, Ksq., lAistricl Magistrate of 
AJozufferii)ore, dated 20th May 1915, direct¬ 
ing the prosecution of the J ’etitioners under 
sec. 19 of the Police Act for refusing to 
serve as special constables. 


C(*duro. for the pur))ose of binding them 
doM !i to k»*ep th<'. p('ae('. I luring tlie 
|a-ndenev of thesi* proeoedings th(‘ ferry 
larmers, on the 1 Ith .\pril. again com¬ 
plained that the \illager.s did not alloM' 
them to ply the ferry and jaayed that 
<‘ertain persons nauieil by them should be 
inad<‘ sfit'ela.! const ahli's. 'I’he luuiies 
given include all the pi(*sen( Petitioners. 
The District ^lagisirate directed the- 
Dlslriet Su|>t'rinteJident of Police, to depute 
an In.sfM.'etor to eiM/iiiiv into the matter, 
intimating at the same time his willing¬ 
ness to apfKiinf .-peeial constables. The 
lns|W‘ctor reported that the disturbances 
had been due to the enhancement of the 
ferry tolis. Jle recommend^! that tlw 
persons named by -the feri^'ifu-fmers be 
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appoinli'il sjH'ciul constables and that in 
the incifntiiiie a Head Constable and four | 
constables be dejaited from the ).nvc. f 


'..ich were then accused and which 
'hat/I he (ruler trial. The remain-- 
' ’ mers \Yere then offered 

ii •’♦■es and belts. They 
.in:y‘-nd upon a peon 
.jati tlui'.n before the Joint 
mt V. ' ■ comply. An 

• ig tlu'. })ro- 
<■ the peti- 


i 

) apiwjiul- 
i’strengthen 
j/lhe''addition 
Jus been more 
hurt that when 


'lot made with 
K‘d, proceedings 

.• olice Act will not 
" ** • 

.a* IV 


does nol appear that any instructions 


/ .iV 1 ^*1’^ * 

fv’'l it ionors) slujultl not. 

Idinted speeftd constables. While they ‘ 
vre in iMozufferpoic awaiting tbo result 
1{ their petition to the District Magistrate, 
Kix of the petitioners \Y»‘ie met by eortam 
I’oliee Oflicers who asked them to take 
their belts and other equipment. They 
refused. This was reported to the Dis 
triet iVlagisliate on 'JOtb May. On Ibi- 
same date the District Magistrate record¬ 
ed an order summarily rejecting the j)eti- 
tion wbicli the petilionors bad made to 
l.im on the IDth. On the -ibth he directed 
the ])ros('Culion of tlie .six petitio.u-rs 
above referrcul to under see. l‘.» of the 
rulicie Aet, for refusing lo*st rve as spo'lal 
eonstabt( 5 s. U docs not appear wbetber 
ibc District MagistraK'.’s order rejecting 
their petition of the Jt)tb was eommiini- 
eate.d to Ibw p«‘lilioners. On tbo -bth 
May they vine all j>rcscnt in the precincts 
of the Court House at Mozufferpoie in 
connection with the sec. 107 proceedings 


lie. and toerfoiinaiiec of any kind of I’oliee 
M\ qiiestii e\en issued to the petitioners 
erty, as V fircimistaiiees^ above set forth 
,,/.o.ic ’ td eomc to tlie conclusion that 
it A\as never really intended^to employ the 
I’elitioncrs as Police Ofticers. 

\N’e may note als^i that the proceedings 
under see. 107 are now approaching ter- 
niiiiatioii. ’J’bc matters in issue will be 
•.lecidcd and any further action to prevent 
a broach of the peace will, we hope, then 
be unnecessary. 

Ill the. circumstances we direct that the 
proceedings against the J’etitioiiers be 
quashed. 

Tbo Code of Criminal Procedure as. it 
stands at iirosent <locs not provide any 
obvious remedy for the prevention of dis¬ 
turbance during the pendency of proceed¬ 
ings under sec. 107. It was this dilli-' 
cultv no doubt which led the District 
Magistrate to have recourse to ap[Xiiuting 
the iiersons, rei>orted likely to make dis¬ 
turbance, special cun^ltables. We can^t, 
however, believe that be- intended to uC- 


•• 


I 
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Paedip Singh v. King-Empbeob. * 

tually utilise their services on Police dt ' 
ioT this would have beeu' ■ ’ ‘■^ctioB’ 
and would have handicapr 
defence in the sec. 
point out that in 
order under sec. 144Qjwoul«x 
sufficed. We ^^ ^' •’* -■ 
tionors iriigh^' .. 
ing. TPerr'^' 

We wef* 

Deputy 
expressed ti^ 
tions were " 
dro]>ped. 

S. C. INI. 


juohich the local inspection was held. 
~,'I'he Petitioners were convicted tinder 
>ec. I 1. P. G. 

’on, untler sec.>- ‘*^ 


h 


I 

;CRmtNAL RBVIsV 

Rbv» No. 2^’) u 

Nisni Kanta P 


Chittt, J. 
Walmslby, J. 
191(1, 

31, March. 


and other.s, Ac*"' 
Potitionch, 

• *’• 

Tub Empeiioi!, Op*, 

Party. 


1 

s 


iiiose'fw’ 
.) Ihe bank 


irtDniii; 


Jnditni I'eual Code {Art XL V of J8C0)^ sec, 18G 
— Obstructing a public seriaiit in the discharge of 
his public functions—Local inspect'on by Munsif-- 
Wottcfwttys, 

...In a suit in which a public right of way 
was claimed there was a dispute not only 
as to whether the public right of way claim¬ 
ed .existed but also as to whether there 
were not certain other public ways the 
existence of which would discredit the 
Plaintiff's allegations in the suit. The 
Munsif trying the case went to the spot to 
hold a local inspection; he wanted to pass 
in a boat along a water-way but was not 
allowed to do so by the Petitioners who 
claimed it as their private property. It 
was found that it was a water-way used 
at least by the people of a particular local¬ 
ity,-. None of the P^yfitioners were parties 
VO .ihe suit pending before the Munsif in 


sUg in c\e 
tJoCK P 

. a}ipeal to ino Des.sioiu Y. ' 

the conviction was upheld /t the' seii. 
ce.s were reduced to fines of Rs. 150 
Rs. 100 resjiectively. The Pctitionerii 
moved the High t'ourt and obtained a rultv. 
on the following grounds, viz., (1) that the 
orders of the Courts below are not in accord¬ 
ance with law and liable to be set aside in- . 
asmuch as the facts found do not con¬ 
stitute an offence under sec. 180,1. P. C., 
(2) that the order of the Court of Appeal 
below was bad in law inasmuch as the 
construction put upon Or. 18, r. 18, of the 
Code of Civil Procedure was entirely er* 
roneous and (3) that the act of the Munsi 
in encroaching ui>on the i)rivate passage or 
property* of tlie Petitioners who were not 
parties to the civil suit in question was not 
justifiable at law and the Petitioners in. 
obstructing his boat passage acted in the 
honA fide belief of their right of private 
defence of their own property. ' 

The facts will appear the judg;- 

109 
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NiSTii Kanta Pal v. The Empebor. 

inoufc of tlio Sesbions Judge in appeal/ .‘he bad put it there that day a little 

wbkh was as follows I ’:|e I ordered them ^to- 

“ In a suit in which a public ''tv'' f*- * Munsif holding 

^ nr' ‘ ‘ .»>»it water-ways in that 

.»vv ;bem to allow me 
.v.iiy- jliien they all refused 
* 'r.itha* ’’ ''OYrto remove the 

• further talk, 
When he 



J'i, Nisi Pal 
\ would let 
,>>not let the 
j d Miinsif says 
,'abin when the 
!( come out into 
Vat to see what 
».• witnesses depose 
. • Ivhich the boat was 
. y‘ says ‘ Accused came 


■'.)lic fniu'tion, by provov^in- 
.iiiii i‘n)in^K>ing so. 

There is some dispute about the facts. 
,r\ccording to the luosecution, the Appel- 
~aC!ant Nisi Pal put a fence across the way 
shoj-tly before tlie arrival of the Munsif, 
on the same morning. According to 
Nisi Pal, it was put up 10 or 15 days 
before. On this point, I accept the pro¬ 
secution evidence, which includes the 
evidence of the Munsif himself, that rt 
the time Nisi Pal told him that he had 
put it up that morning. 

'Phe Munsif say's that when his h«iat 
came to this place, the four Appellants, 
and some others, stood hn front of the 
boat, and would not let it go on. It was 
after bis boat had been stopped by them 
that the. ^Munsif noticed that about 8 or 
10 cubits ahead the w'ater-way was closed 
by a new fence of bamboos. The Munsif 


front of the boat, and said that 
e iiialtOidd not allow the boat to pass. 

■ niiestic' about one cubit off from the 
ri\ as-'*- - accused came 

^■.CdC-aiul stood by the hows of the boat, 
and held out their hands to check the 
boat, and said you can’t go that way. If 
\'ou do, there will be a disturbance.’ 

There is no good reason why this evi¬ 
dence should not be accepted. I accept 
it. I find that the Appellants stood in 
front of the boat and stopped it, and said 
that they would not let the Munsif go on. 
Afterwards, the Appellant Nisi was will¬ 
ing to let the Munsif go on by himself. 

The difficult questions in this case are 
of law. I have no doubt that the main 
object of the Appellants, and their 
partisans, was to make it appear rightly 
or wrongly that there was no right of 
way. It has been argued that they acted 
in good faith, and committed nil offence. 
None of the Appellants were parties to the 
suit. 


savb: ‘ I ashud thorn whether they had It is not sjuggested that any kind of 
put it up. Then this Nisi Pal told me damage would have been domOt byr the 
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.passage of people that way de^ 

evidence itself is that it 
people of a certain 
that it is not u wa* 

01 it as a way was in any 
to property . -ivac^ ’ 

suggestion 

is that if » 

the very fj!^ 
argued th.*^ 
was a quest ^ 

Or. 18, r. IC 
anything ’ 
question ’ aro^ 

Munsif was a 
engaged in the 
function. Also ti\ 
tarily interrojjt him i;.- 
that function, and obstruct him. 
not find that thc*y had any right to' 
He was doing nothing that ho _ 
right to do. The accused Ni 




> 


obstructed, or ratlTcr completely st’,. 
him, most effectively, by constructing a 
fence specially for the purpose, and then 
standing there with the other accused, 
and with them stopping the boat, and 
telling the Munsif that they would not let 
him go on. It is true that after the 
Munsif bad taken the names of the men, 
and gone some distance back. Nisi Pal 
sought to [Hit himself right, but bn bad 
alrea<ly committed the offence. The 
gist of the offence lies in the interrup¬ 
tion caused to a [lublic servant whilst in 
the execution of his duties. “ It is clear 
that such interruption was caused. It 
was open to the accused to take the posi¬ 
tion that because the Munsif wished to 
inspect, they allowed the jmrty to pass, 
but did not admit that there was a public 
way. But though they knew that he was 
a Munsif, and merely wanted to inspect, 
they forcibly stpi^ied him from doing it, 
because it did not suit them that be 


should. 

own 

’^ouj/, 


Either they were afraid, in their 
*^heir friends’ interests, that he 


i 




the ba 

in 

/Wing, that it 
appearance than that fho3''j^lc<i fioho. 




It was a way which, on the e\i(lciicc < 
their own witnesses, was used habitiiall.) 
by the people of one para at least, aiic. 
those people at least ha<l the right lo use it. 
It should remain open, ^'et the- iu-ciiscd 
Nisi Pal completely closed it, ami. the 
other accused holi)e<l him lo make tlie 
closing effective. The mutivi’s and inten¬ 
tions of the accused can only Ix' siiuiiised. 
The Munsif imist hav<' scoinod to them 
to nant to get some id<'a, I’roni (lie appear¬ 
ance of the plac<‘, as to ulieilier flu'ie was 
a public way along lliere. The accu.sed 
probably had an idea as (o what tjae im¬ 
pression woukl be on <lie IMunsif’s mind, 
if he went along there. They would have 
an opinion as to nbelln'r it would, so far 
as ap|H'arances wont, seem to him a public 
way or not. If it had been narrow and 
shallow, for instance, tKey would have 
been likely to think that he wbuld not get 
the iiopmssioa that it wag the public way, 
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through, for village's in both directioni^ 
If it was broad and deep they anlil 


..>ars been committed. The 

»tV ' )plute. The fines, if pdid, 

h ^ 

made absolute. 


A.’ 

‘J**" 

'.NA 




■ iiiiris'aro l|^d. 


. ‘ ih' 

.1 

.A ^ aii\ 

1 hold that theX luif 

V 4 .,,. 

% I do not think that it is a case for the 
if maximum term of rigorous imprisonment. 
'*'1 uphold the convictions, but reduce the 
sentences. In place of the unserved terms 
of imprisonment, I scjiiencc Nisi I’al to 
a fine of Rs. 150 and the other three 
accused to fines of Bs. 100 each; and in 
default of payment of theii* fines, 1 scji- 
tence each of them to three weeks' 
rigorous imprisonment. 

Babus Manmatha Nath Mukherjee and 
Ashitaranjan Ghose for the Petitioners. 

No one appeared for the Opposite Pai ty. 

« • 

The Judgment of the Couiit was as 
follows :— 

In this case we have read the explana¬ 
tion of the Magistrate, but we still adhere 
to our opinion that the conviction and sen¬ 
tences on the T’etitioiiers cannot stand on 
the grounds on which the Rule was grant¬ 
ed,, No offem**' under sec. 186, I. P. C., 


- XOURT. 

: piOTION ] 

MIecree 
,*1 

\ 

I 

,*‘4.4. 

I *flAMMAi> Mian, 
‘^irjndant No. 1, 

I 

i> Appellant, 

;* u. 

Muckut Pert a p 
/■'iVarain, Plaintiff, 

J Respondent. 

■'^’’ea/or pn -rniption~ Price f r pre-emption 
. aiiu t »fo he d^povied irithtn one month — Dec €€• 
'pplicit'on for extension of time primfed 
V made within, extended tim-.—CivdDro- 

Code (Act r of toothy, Or. XXy r, H — 
^ee. C» P. C*.— CourCs jurisdiction —jSec. 115. 




On the last day fixed for the deposit of 
money by a decree of pre-emption, the 
decree-holder applied for qpetension of time 
in make the deposit and he deposited the 
amount within the extended time granted 
to him (ex parte) by the Oourl. 

Hcdd —That the Court 'had jurisdiction 
to extend the time. 

The High Court declined to interfere 
under sec. 116 of the Civil Procedure Code. 

This was a second ai)peal against the 
judguieut and decree passed by Babu 
Sarat Cdiandra Pal, Subordinate Judge of 
Saran, dated 21st November 1913, revers¬ 
ing the judgment and decree passed by 
Mr. S. Hasan, Munslf of Chapra, dated 
the 14th dune 1913. 

This apj)eal arose out of a pre-omj>tion 
suit in which the Plaintiff Babu Mukut 
Portab Narai)j .sought to pre-empt the 
share of Mussamat Surja Koer, Befend- 
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Abu Muhammad Mian v. Babu ? "^ur 

ant No. 2, comprising 2 
• share in Mauzas Ki' ’ ''<h' il 

Milki sold to A-'" V 

fendant No. 1. 
dated 14th M% 
her Am-MukV*'^-*, 

The ri<^ 

• co-share ^ , 

Mauza^' 
sliare 
. said sUiV 
of talab^tr 
now wante';,* 
veyed to bin 
deration ui^, 

Muhammad .» 
mainly on (heV 
tio right t9 pre-ctj.^.. 
ed was separate from iiisTTuCgcd s 
he never {)erfonii(‘d the ceremor ' 
ed by law, and that he XJurchas 
for full consideration mentiV.. 
sale-deed and •with the Plahit.' 
ledge. The first Court upheld ti 
tentions and dismissed the Plaintill’s suit. 
On ai>peal, the lower Aiipellate Court 
■ held that the I’laintiff was a co-sharer in 
the three Mauzahs and that he performed 
the ceremonies required by law and de- 
. creed the suit in Plaiiitiir’s favour. The 
lower Appellate Court further ordered 
that the Plaintiff’s right to pre-empt 
be declared and that he would get 
the property on payment of the con¬ 
sideration Es. 550 to Defendant No. 1, 
the vendee from Muasamat Surja Koer, 
within a month. The Plaintiff decree- 
holder applied for extension of time on 
the last day fixed for the de].x)sit of the 
money and the lower Appellate Court 
granted the prayer and the Plaintiff depo¬ 
sited the money within the extended time. 

The Defendant No. 1 thereupon pre¬ 
ferred the above second appeal and he got 
the above rule also uixm the Plaintiff, 


WtSEXLY NOTES. 

Pbbtap Narain. 

Opposite Party, to shew cause why the 
order granting further extension of time 
ai ■ "'ing the d^ree-holder to^jl^^sit 


ilio^if^pow* 
.) the bank 
in exc 

directed that the niorji^PJB^^oes p' 
for Iho pre-emption n 
.w'ithin one month of tne date of th-. 
very of his judgment, that it was ir 
deposited and that therefore uj 
Or. XX, r. 14, the suit stood in fact 
dismissed from the date of the failure to 
maJee the necessary deposit. The actual 
facts of the case are, that on the last‘day 
fixed for the deposit of the money, the 
decree-holder made an application to the 
Court for an extension of time to make 
the dc£>oait; that ap£>lication was granted, 
a month’s time was given and the deposit 
was made within that month. It is con¬ 
tended that jthe order granting this exten¬ 
sion was made without jurisdiction and 
should be set aside under sec. 116, the 
consequence of the setting aside that 
order being that the right of pre-emption 
has not been exercised and the suit fails. 

I am of opinion that sec. 148 covers a 
case of this nature. The only authorities 
which have been put bs4^re us in respect 
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of suits for pre-emption are to be found 
in Jai Kishen v. Bhola Nath (1) and 

_ » T . * » - , - iTl 




V. Jokhu 1 





<5 






WCTi 


c^‘<%s^tuted against the person 
*v riot had been com-* 
' hearing, the 

' »v\ Court, his 

meantime, and 
'* fid to ' '■ 'n toith the case 
fitted the 
~ , being 
'in the 


‘ n 


iiRFUDDIN 

,'L K. E. 


...arged. \N c 
«-i of the Eule 
, dT---l agree. 

Appeal disviisscd, 

itulc discharged, 


Chahieb, 0. J. 

JWALA PbASAD, j• 

1916, 

28, April. 


PATNA HIGH COURT. 
[ORIMIHAL REVISIONAL JUB18DI0T1ON1 

Rev. No, 2 of 1910. 

Bamoo Sauu, Peti¬ 
tioner, 

V. 

JiTAN Dusadh, Oppo¬ 
site Party. 

Penal Code {dot XL V of 1860), eeea. iSk and IBS 
—Death of comfdainant—Applteatipn by the eon of 
complainant to proceed with the ea*e—Acquittal 
under tec. 2^7, Cr. P, 0.—Referenee under eee. 4S8, 
Cr. P. C. — Inter'erenee by High Cofurt—Practice 
in case of acquittals. 

On the appUcation of the compUUnO'nt 
in a case of rioting which ended in a con¬ 
viction, proceedings under secs. 154, 165, 

(1) I. L. « Ji All. f.29 (1892). 

(2) 1, L. B. 18 All. 228 (1S0«)« 


I 

)■ 

whether 
I ied to apply 
f^ The section 
,[f a complain- 
\t appear. 

lying Magistrate 
■'.ih the case. 

t 

■ju^pYSiuce of the High Courts has 
to refuse to interfere in revi- 
'l''-•'**'* *^ *>‘aeguittate except for special 
inuKo iv? h in the present case which was 

^^l^ nsiderable impostance involving 
thf'pcu> c of the district and in which the 
Magistrate had not exercised his discretion 
and given reasons for refusing to go on 
with the case, the order of acquittal should 
be set aside. 


'I’his was a Reference under sec. 438 of 
tliu Crhuinal Procedure Code, by the Dis¬ 
trict Magistrate of Mongbyr, against tbe 
order of acquittal passed by the Sub-divi¬ 
sional Ofiicor of Monghyr, dated 11th I^eb- 
ruary 1916. 

The fads out of \^hicb this Reference 
arose are shortly as follows:—Loka 
Mabton and Domoo Sahu are rival zemin¬ 
dars in a village. One Paltan Khan, an in¬ 
fluential man of the village was the ap¬ 
pointed gomastha of Domoo Sahu. Jitan 
Dosadh, a tenant of the village, was asked 
to give up service under Loka Mahton and 
go over tp the side of Domoo Sahu. On 
his refusal to do, Paltan Khan and dHaebn 
appeared at his house in the middle of tbe 
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night of 9th January 1916 and ca> 

,a quantity of paddy ' "ng , 

On 'the complaint of 
and others were p’ 
convicted unde?^ 
the Indian Fen;^lii|iPode>v. ■ 
plied to tlj|^^‘ 

Domoo Sfi * 
under sti 
rioting i'- 
terests '[ 

Magistral , . 
ary 19l0 w^. 
was adjourne 
ary 1916. Bi 
on 4th Februa^ 

1916, Jitan‘8 a. 
asked permission . 

But the ifeputy Magi 
he had no option but to acquit thr' 
and so he acquitted him under ’ 
f'r. P. ('. The District Ma. 

Monghyr made ^his refcroiuv to , 

Court under sec. 438, Cr. 1'. C 
mending that the order of acquittal pa'iscd 
by the Deputy Magistrate be set aside. 

Sir Ali hnam who api>eaied to show 
cause took a preliminary objection to the 
matter being entertained, inasmuch as it, 
being a case of acquittal, ought not to 
have come before the High Court except 
as an appeal by the Local Crovernment. 

Mr. K. P. Jayustcal (with Bahu Chati- 
dra Sclchar Prasad Swgh) in supjxirt of 
the Reference : The High ('ourt has juris¬ 
diction to interfere in cases of ae- 
quittal without an appeal by the Gov¬ 
ernment. The power of revision and 
supervision is unlimited and it has been 
exercised by-all the High Courts in ac¬ 
quittals where the lower Com-t acted with- 
out jurisdiciioxii. The present case wa.s 
one where the Magistrate has acted without 
jurisdiction. In a similar case in Madho 
ChdMkttry v. Turab Mian (1) the High 
0) It 0. W. H. laix atiO 


Court of Calcutta held that acquittal under 
sec, 247 of the Criminal Procedure Code 
foi " on-appearance of the 

nr’ “' * 



1 noli'v*' pov 
the b.Tulv 
uig in oxr 


- K.K KtA A 


^^jpes V 

a discretio 


iiiiicn onlu 

prosecution innHissible. <; ^ 

Sir Ali liHoni .—It was a 
matter iii the hand of the ]\ragistf 
whether to go on with the case or not 
had the whole material before him. Sub¬ 
stitution in the place of a deceased com- 
]>lainant is not allowed. Puma Chandra 
V. Dcuffar Chandra (2). The offence 
with W’hieh the accused has been charged 
is trivial and it ce-iild have been tried sum¬ 
marily. There was no substantial case. 
See. 247, Cr. P. C., covered a case of 
death. The Local Government alone had 
the power to move in acquittals. The 
Refi^renco by a District Magistrate in such 
a case w'as wit^uiut jurisdiction. The case 
rejxirted in Madho Chowdhury v. Titrab 
Mian (1) bad no reasoning at'its, back. 
It was submitted that the High Court 
•would not interfere in a case as this. 

Mr. Jayaswal in reply.— There was a 


m 18 c. W. N. 1911 
(3) 19 0.W.9I. 

(8) I. L. B. 31 0*1. 
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substantial case : the riot had been com¬ 
mitted in the interest and to the beijQfit 
o^ijlfi^ocused. TheMagistrai'' ' *",iot 


md others were placed on their 
1 ‘^'.yicted under secs. 379,, 

Jndian Penal Code. 

It -t have been com- 
,' Domoo Sahu, 

;»:£ Pal^^ Khan, Jitan 
Magistrate 
trial for 


"l^j'yr in wlii'cn jie ?i*i;oi^ 

^ of acquittal passed l>y\* 

. I’puty Magi'rate at Monghyr should 
yiet asidti. The facts arc as follows : — 

■ 4»_lioka Mahton and Domoo Sahu arc rival 
zemindars in a village and have been on 
bad terms with each other for some years. 
One Paltan Khan, said to have been an 
influential resident of the village, was 
appointed Gomasta by Domoo Sahu and 
succeeded in gaining over most of the 
villagers to the side of his master. Jitan 
Dusadh, a tenant in the village and a 
Goraet of Loka Mahton, was asked by 
Paltan Khan to give up service under 
Loka Mahton and go over^to the side of 
Domoo Sahu, Jitan refused, and it is 
said that in consequence of his refusal, in 
the middle of the night of January 9th, 
1915, Paltan Khan and others appeared 
at his house and carried off a quantity of 
paddy belonging to him. Jitan com¬ 
plained to the police and subsequently also 
to a Msigistrate with the result that Paltan 


‘ of the 
Magis- 
• ted the 
.’’ivho were 
j^in the riot 
.Iresh applic.a- 
1'' Jitan did so 

I 

, !s fixed for the 
/adjournment to 
. February 4th, 
.uleu’. son appeared in Court 

'•ary IJth and asked to be allowed 
ill', and I |;jj0 case. But the Deputy 
t!i\ qiie^iK i the accused under 

r'/'ildc , the C’ode of iCriminal Proce- 
(lUicv"-at is quite clear from the order of 
acquittal and also from the explanation 
furnished by the Deputy Magistrate, that 
lie vvas of opinion that he had no -.iption 
hut to acquit the accused in the circum- 
sliiinces. Wc have been referred to two 
cases on the construction of sec. f’47 of 
the Code of Criminal Procedure, namely : 
Madho Chowdhury v. Turab Mian (1) 
find Purna Chandra v. Dengar Chandra 
(2). In the former a servant of a 
zemindar had lodged a complaint of an 
offence under sec. 426 of the Indian Penal 
Code. When the case was called on it 
was found that the complainaint was dead 
and the Magistrate acquitted the accused. 
The High Court said “ when*the day came 
for disposal the servant of the zemindar, 
who had made the com^daint, was dead, 
and the Magistrate adopted the rather 

(1> 18 C. W. K. 1211 (1214)... 

(2) la C. W. SI. &34 (19181,. 
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KJiITORIAL NOT|j&— 
ARTICLE— 

Ourreut Indian Caite. 

C(»l(KEtiraNUKNCE 


REP 


Government of 

following foi. 
the (loxeriuuciit of liuu.. 

Juts cabled by the IJorfioa} 1' 

Asdociiition to the Sc*cr(*liijv of 
ljuliit : - 

iit'gaiding the aiiiondnieut of th 
Kolidatiuii Act the Bombay IVesii 
<iHtion submit au eiKphatic protest oni 
iiig gi ounds :—(1) No opportunity is gi me 

jK-ople of India to submit views by the timely 
publication t)f provisions vitally affecting tlieir 
iiitert'sts. (2) No urgency is made out since the 
Privy Council decision in Moment’s cast' was 
given as fur back as 1&12. This undue haste and 
failure to ascertain public opinion regarding 
legislation having far-rcacliing consequences has 
caused widespread dissatisfaction and alarm. 

Having regard to the express desire of the 
(Tovermnent that no controversial measure be 
introduced during the war the yiublic vdew this 
serious departure with dismay. (4) The Clouncil 
submit the. right tti subjects w'as gianted deli¬ 
berately under the (jlovernment of Imlia Act, 18.58, 
to sue the Secretary of State for India as the 
successor to the Kast India Company in all 
matters, in which the said Conijiany could have 
been sued. The present attempt t.o deprive the 
ptople of this right so ^bng enjoyed, valbed and 
t'herished has caused ' the greatest uneasiness 
and is likely to be a source of the utmost discon¬ 
tent. (5) Provisions making princes and rulers 
in India and outside ajed their subjects eligible 
for ail offices open to British Indian subjects raise 
great constitutional questions goin^ to the veiw 
root of the' system, ot administration in British 
India and may lean to serious and undesirable 
consequences. (6) Th© Council earnestly pray 
that the Bill be altogether dropped, in any event 
that sufficient time be given to enable the people 
of India and the various bodies to express their 
views and that the measure should not be 
hurried. 


I ll075?^p0W< 

.1 the bunk 

.un. in cxr 

wlinl i.s to be n- 

Tbe IJoiiibay Presio'i ! 

juiiongst its inembera pnblic mi'ti \v. 
liiwyors. It is tlirn’torc not a matter 
that barring these two |)iiblie bodies l 
movement is eonfun'd more or less (iinongsl 
lawyers who have taken part in publie move-' 
ments. 


< 


How is it possible, for inslanee, to explain to a 
lay reader the difference betwei'n a r.egislatnre 
heing' autliorised to pass measures which Would 
have the effect of transferring liroperty from 
a private individual to (iovernnient fsneh, for 
instance, as the Iiand .Veipiisilion Act), and the 
same Ijeoislatnre hein<f authorised to declare by 
statute that, when (Jovernment has taken pos¬ 
session of jiroperty lielonging to a private in¬ 
dividual. he will not be allowed to prove in a 
Court of LaAv that floveniment has acted con¬ 
trary to law Burma Act TV of 1898 

declared ulfra vire/i in Secretary of Slate v. 
Moment (17 C. W. N. 169)? Are, not these 
|)(>wors in stdistanoe and result, to all apfiear- 
nm*es, alike? The lawy^ will at on^e w‘e that 
in the former caM is public propertv. 

and the legality of tharOeye^nment’s act maybe 
tested by reference % the stotutlit and that foo 
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bol'oro a C'l'Urt of Law accustoincd to deal with 
dis(nites between iiidividiial and individual 
\\itlioiit fear or favour—the decision of the 
Coui-f. beiiiff further liable to rectification ’ 

J>eal« h^ji^djer tribu nals etidiji itf'’ ’’■'jn 

st'it 
tak(> 





; any protest from any quarter a bill 
overijjyilian British subjects susiiec,!- 
'^niontf^i^'T^sdrial by Courts Martial,',hus 
Mb*'n-^ians of “ tho right to be 
ii''.’'’'^'>'-iry.” When the bill 
, ary Jjords, Lord Hals- 
,//'.Ijorn'Ijoreburn and Lord 
I’Hable ^.'-rnbination!) joined 
'"^' reighty prote.-t 
Vicnt lawyers 
'Y had its way 
Lv lend a deaf 
] “e afneiided. 
...r the d(‘bateH 


* ‘ il S 111 t' V c 1 V - 

d ns 


not 


studied the 


m\ ' \.4 I--.-'. 

^iigh4.^'Constil\ition can ims 


i 

■ '“‘how’ much of it is based on fiction, 

4 ‘..are practical limitations to the omni- 

■ . rff the Tjegislature which arc as good 
^iS insnfS. rablc, that many of the ]>f)W(*ra il 
possesses exist in theorv only or can he called 
into activity in exceptional emergencies and 
must hecome dormant as soon as the emergen¬ 
cies pass away. Tn ,i.ny case the British Par¬ 
liament is so constituted that it can never place 
itself in o|>positioTi to the jieople. 


,1; 

'.♦.1 Act was a, war 
..'brous protest from 
Hmise of Lords, 
,.'.hd requirements in 
_;/libcrty. TRe (iov- 
■oi’idatioQ) Act -Amcnd- 
jVt Hti' war measure. Its object is 
it;'; to give Ihe Indian exccutivi' wider 
•nui It'rhitrary jiowers of interference with 
• d liberties of individuals in normal 
* " .’.‘'‘ho IJefeiice of the Realm Act gave 

^ >h'‘'j*j7,/’!ish executive ditfing war. If it had 
anv'part of the Unit 


■ 'lie 


ii!r, 


Inited Kingdom, 


The various occasions since the outbreak of 
the w’ar. when the Briti.sh Parliament has, ns 
emorgenev measures, cut down the constitu¬ 
tional nghts of the snbiect and the contrast 
which tlw' debates in Parliament or^ those occa¬ 
sions piep.»nf to the discussion of the Govi'rn- 
ment of India Act Amendment Bill iu ^ the 
House of Tjords furnishes instructive object- 
lossouK on tlip differi'iice between the Parlia¬ 
ment and the Indian Councils as organs of 
loiiislatioii, To (ite for instance, what took 
idace at the passing »if the Defence of the 
Realm Aet ol 1015 in F.nghmd : it was only four 
months after the ooiumenei'ment of the war, 
when the snv fever was at its highest, and the 
GATTArnmont ‘ParriAd t.hromTVi the Commons 


the noble T^ord.s who had compelled from (Jov- 
erninent the admission that the Defence* of the 
Realm .\ct had gone too far would surely not 
have remained quiescent as they appear to have 
done when the (lovernment of India Bill was 
read for the second time. What happened (after 
liOt’d Islington had uioved that the Bill should 
he read a second time, in the cour.se of which he 
drew SI social attention to the clause enabling 
Ihe appointment to he made to civil posts and 
mililary commissions of rulers and subjects of 
Xiitive Slates and adjacent territories like Nepal 
and assured tlie PTouse that the Bill had been 
carefully examined hv an Advisory Committee, 
and that it was a definite advance tn the poli¬ 
tical dev(‘lopmont of India and that he believed 
it would he accepted in that sense by the 
Indian Community! is thus reported hv Tieufer. 

Lord Sydf*iiham warmly welcomed the opening 
of the Duhlic Hcrvicen to Indians not horn in 
Tiritish India and ot.hcr amendments aff'^etina* the 
relations between the Government of India and 
Native States, the powers of Councils and the 
Secretary of State. They might seem small 
administrative adjustments but th^v might‘‘in 
certain circumstances prove of vital importance. 
The administrative results would require careful 
scrutiny. 

Lord Muir Mackenzie thought it advisable that 
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blio Joiht-Cominittoe bi' assisted by niemb* 
House of Lords who»were faniili^ir with 
and^w^o vrould reaJiso the ex.K ^ uhs 
amendments suKRcstod. In * 

Sydenham, Lords Mfic:Don’ 

Loreburn supported tht^ y 
The Bill was then ree 

_%_ 

ct:rull\t c 

JjimiUtioii Ar 

lUl/.NATil li 

Mad. G“2. 

Tho dt'Hcrip' 

Art. (j’l as snit.> • 
femdant for tbf 
well-known Mnj^li- 
conse(Hiently th(> 

Avherev(‘r tlie 1 )('fei 
wliich in justice ai 
Plainliff in cir<*utnst:i 
the rcceij>t of it by tin 
the use of the I’ls^intiff. 


declaration. S(“c. 4‘2 is nut (‘xhaustive as regards 
the circumstances under whieli declaratory suits 
can maintained. 



\o<\ 
Vi'’' 
:d t o 


I'rovincidl Jnjiohrncif Act — Li>iitn1i(n> 
'^rtlASI [)KV.\ K.\0 r. P.tNDlT l’.Vrt.\MK'<l 

]. ]j. R.;«) Mad. 7 ‘ 1 . 

Th(>. Limitation Act is not applicahi 
<-eedings under the I’Bniiu'ial Insolven 


Hindu Lair — Adoption, cous'cnt of sapiiidas. 

K.tLLKi'.tLt.F. Vf.nk\tah.\m.v Kiur r. KAiiLH- 
I'tr.LK l\\PAMMA, T. L. ft. Afad. 77. 

'Phe object of getting the consent of s(ipinda>i 
to adoption is to get an inde|)endent judgment 
on the <*xpediency (d the pmposed adoption, 
juid a ftapinda who is called n|)on t(» exercise 
his discretion ought U) be guided not by reasons 
personal to himself but ought to act with a 
deliberate c^onsidenition of what is for the, 
benefit of the family osix'cially that part of it 
which the widow represents. A refu.sal of <‘on- 
sent by a ftapirida on the ground that hy giving 
his consent he w'onld forfeit the right to pro¬ 
perty which he would otherwise get ' is an 
improper refusal and does not affect the validity 
of an adoption made in spile of such refusal but 
with the consent of remoter sapiiidaa. 

^ppcifiv Jlclicf Act (I of 1S77), vcc. #-9. 

K. P. Ram.\ Krishna PALn-Ai r. P. P. 
i''MIA YANA PAfiLAI. T. L. R. .*19 Afud. 80. 

A declaration that a valid personal contract 
f'libsiRf’s between the Plaintiff and the Do- 
h'ndant is not a right to declare a title to a 
higal ehadrtjcter or a title to right to property and 
ffic. 42 docs not contemplate a suit for such 


the. bank 
jfig in cxc 


ir authority. That t>^f9?ipW|^oes v' 
.iiird parties with whom eofuifT ' 
entered into to deny their liability to 
if the bank ehooses to act upon the 
of its directors. 


^orre0))onbence. 

TJIK (iOVER.VAIKNT OF INDIA (COX- 
SOIJDATIOX) .\(’T AMENDMENT 
. nilih. 

To THK Ej)ITo«, “ ('vnerTTA \Vi;kM;Y .Notrs." 

Sir,— An explanatioti of the facts in con¬ 

nection with ” the ])roposed cl. (d) of sec. 84 
of tlu* Oovermnent of Ind’a Act of 191.^), 
eman.ating from Simla, and, :i])parently, from 
an official source, lias bi’en piihlLshi'd in the 
newsp.ajxT press. Tt says 
“ In consequence of this sec. 65 of the 

Clovernnient ofrfmliji ‘\ct of 1858), the. Secretary 
of State up t() Ihi' tine* of the recent decision 
of the Privy Council in the Mmneni case was held 
to occupy practicnlly the same position towards 
the individual in India in the matter of liability 
to be sued in the (fivil Courts as is occupied by 
one itulividual in India towards another indivi¬ 
dual. The decision in the lixmenf case chamjed 
this by interpreting the law to mean that while 
legislation passed subHOfluent to the mutiny 
may affect the rights^ of one individual a’?ain.«t 
another individual, it H void in so far as it may 
affect the rights of the individual §gainst the 
Crown." 
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I lia\e read the doci^ion in MomcHL'ti ca ^'0 
(see 17 C. V\ . N. l(id) again and again, a tali 
lad t(» liiul a single passage in tne jiideinents 
ol the Lord (’liancellur uliien leinl^iw' > tlie 
viewj' n,,,, / j j,. 'Ogis ' 

lal' 

tlie 
(') 

is re 


1 <71 1 

(*servf tlu* . 
ihf* 

*^)efc*ndant ^ *. vioi«.. 

that Iht* Kt^crolary uf Statvi, (‘V(‘u 
^ Ch'own, is lo he in in> jiositio 
uin that of tin* uhl Kast India Couiimn\. 
qiK'stion bc'forc; thoir Lordships is not 
proff^durtL Jt is whothor the (Jovc’rii- 
f Jndia can by h'Rislation take away tin* 
right » ])roee(^d against it in a Civil C?ourt i.i a 
4 ase iinolviag a right over land. Their J.fordships 
have collie to the clear conclusion that th* 
language of sec. ihe Act of 1858 renders such 

legislation ultra rlrt^.'^ 

I'he author of this explmialion is laii; enough 
to admit tliut. " in tlio .Vomrnf case itsolf. tins 
decision did snbluntial justice since it rendered 
Void a somewhat ill-considered provision ol a 
local Knrmese Act whicli had deprived the 
Hurmest* Civil ('ourts of jurisdiction against ih(' 
Crown in suits brought by private individuals jn 
regard lo land.” And be is apparently prepared 
to concede that if it had doin' <>uhj that, there 
would he no case- for upsetting the decision. 
But. to his inspired vision, it appears that 
” The ruling of the Privy Council does 
not slop hero, hut has ceriain (sic) wider 
roMiUs of a clearly anomalous nature. Tor 
exantiile. it w(uild enable an individual to sue 
the Seen'tsuy of State on the strength of an 
iinn'gistered dociunent on which the same in¬ 
dividual coidd not sue anybody else, the reawm 
here lieing that the Pegistration Act which 
j'egnlates this matter was not in force in the 
rlavH nf the East India Comnanv.” 


,tho ” explanation ” has been offered in 
riousness, one must, I* sup|)ose, treat even 
ortif seriously, lor, in other circuui- 

’ ave been enough only to say 
d decision does not mean 
at the anomalies which 
^ Will spring from it aro the 
•iginatiou. Is there (1 
ng in the law of 
' a ])rivute iiidivi- 
:in unregistered 
. on law in force 
• suit would lie 
ist the (lovern- 
thc author of th<i 
llu' provisions of 
ch is not an eiiact- 
ecl's right tii sue the 
ire is is'i'lectly valid 
I by Monienl's (aisol, 
case Would he liable tt» 
.(> prove his claim in the 
..■III.,. luiitted by law, rix., by a regis- 
'bximu'nt. 

his is not all. The writer conjuri's up 
other anomalies which he is unnhh* to 
)(• lie proceeds to say that ‘‘if this were 
lo continue, all binds of other anomalies 
. follow since decisions arrived at on the 
law us previously interpreti'd would heco'iiio 
upsel.” t)f the ])ro|H)spd cl. (d) he says : ” Its 
only cHect is thus ( !1 to restore the Crown in 
India to tin* position it occupied iif) to the 
time of Ibe judgment in Momrvt’s case.” 
He concludes hy assuring the provinces fall 
except Bufinal that, so far as they are concern¬ 
ed, the amendment will leave ‘‘ matters exactly 
as they have been in the past ’ (!). As to 
Burma., where (according to him) it may have 
tlu' effect of ” rehabilitating ” the Burma .Act 
( !1 fBiirma Act IV of Iftllft, whk'h was declared 
ultra vires in Mement's ease and which there¬ 
fore, until re-enacted under more favourable 
auspices. Is <]uite dead) the Burma t%imher of 
Coiiimerce and others in Burma are counselled 
'■ not to object lo tlie amendment which is 
nceessarv in order to prevent genei'al public in¬ 
convenience, hilt to obtain an amendment of 
the objectionable iirovision in the local Burmese 
.\ct concerned.” 

Yonrs etc., 


Cai.cittta : 

“ LBSk 

Vakii.s’ Library, 

2.9th Mmj 1916. 

•• 








•> 

Ot 


own 












sV' 




:A\ 



VoL. XX.] the CALCUTTA WEEKLY NOTES. 

DaMOO SAIIU V. JiTAN Dusadh. 

tbe kA*e\v thi 

^ i'ate 

»tb^ . ^ 


865 


fixtraorclinary course, alth**' 
ihjft the servant was de*" 
the accused under see ' 
'Criininal 3’rocedurfJ 
to have been of opinion tha‘ 
trate had no jurisdiction to 
of acquittal in the circurcst;; 
second case, a corTiplaint li 


. ''dlllj 


was nothing to prevent the Magia- 
. on with the proceedings-, 

- ■■ ^ 


iiii 


of offences under secs.* •8&sf'ar'‘. ?i23 

of the Indian lVx»..] .Code, but <he NNigis- 
trate bad summoned .the accused tiT ans-- 
wer only ff charge under sec*. 352- of the ^ 
Indian Penal Code. The 'original 
plainant having dietl a nephev o,f ■ 
deceased asked the Rh’gi'strate to' 
hiui to go on with the case. . *,' 

trate allowed the petitioa oa jtlie 
apj^arentl}’, thM the accused had be 


to go on with the proceed^. 
^ •■The District Magistrate points out 

reference that the ' 

plained of is an offen 
tranquility, and he Si 
conteinplrffeiV f i - : * 

dispinissfctj j>i} r 
^.‘■Jhe -iioinJilainSnt 

itcv'-vt^ken ai^on... 

. la- '-''jit;.^Hittal except"on appeal by the 
^^v«”nnient. Thpre is no doubt 
n vv ‘^Jc^^iractice of the; .4ligh Courts has 



jJQ-.a in 




^'«en to refuse tci^interfere/ifi revi- 
acquittals", exetept.-^. special 


ts* 

the 


guilty of contempt of Court. The lear^ 'xqtp* > ^*'*' 1 ^ 

Judges wlio disposed of this C'^sc itl * - 

" The cas(‘ is one under sec. 352 ^ iiiod(v'’bi<^h present case itihe Magis- 

Tndian Penal Code which is compe.^^.^ the. exercised his discretion and had 
able and we see no reason for the subsuV. .j=- t^l^en reasons for refusing to go on witli 
tion of Bisseshur in place of the deceased 
complainant. " An older under sec. 247 
ought to have been jiassed by the Magis- 
Irale on the failure of the complainant to 
appear at the hearing of the case, and 
see. 247 empowers the Magistrate to 
acquit the accused person, unless for some 
reason he thinks proper to adjourn the 
case to some * other day.” They then 
went on to Iio!d that the reason given by 
tlie Magistrate- for proceeding with the 
case w'as not sufficient and they set his 
order aside. It is open to doubt whether 
sec. 247 of the Code was intended to 
apply to such a case as this. It seems to 
appJy primarily to the case of a complainant 
who is alive, but does not appear. The 
closing words of the first paragraph of 
the section seem to suggest that the case 
shoutd* be adjourned in order to enable the 
complainant to appear. If sec. 247 does 
not apply at all to a case of this kind. 


case, we might have been disinclined 
to interfere, but he seems to have thoiiglit 
that he had no option but to acquit the 
accused. It is a mere accident that the 
present case was instituted on the corn* 
•plaint of Jitan. It is a case of consiScif- 
able importance involving the peace of 
the district, and under the circumstances* 
we think that we ought to set aside llie 
order of acquittal. The Sub-divisional 
Magistrate’s order is accordingly sft aside 
and he is directed to proceed with the trial 
of the case. 

A. K. K, • Order set aside. 


itrt 
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PBIVT OOUNOlIi. 

[Appeal from Bengal.] 

Lord Shaw. “j JAxpop • Nath^ 

JoTiv JE^dgE. . yk' othci^' 


'v.,..eard, 15, 16, 17 and SrimatIW* 

20, March. Dbte Deri and 
Judgment, 28, March. Jors., Respondents. 
^ ■* ver/ormafiof, »vit for—Agreement to as- 

\ executory or executed—Ctrtl 

XIV of im), $ec. SSX- 
\ * •meriting—Befueal to tulce 

Y '' \g time-barred—Di '« 

J * intending ateignee'e, 

Dcftt, * . had agreed to yur> 

from {hr a morlgagc-dr' 

fused to pay agreed price ao 

an a-ssigntnenl of the deeree i- 
decree, became incapable of ^ 
owing to the bar of limitaliotu 

Held —That the decree brifig 
Plaintiffs were asking /ST, ^-r~' 
specific performance of an 
whicli they were unable to perform a, ^ 
the suit was not maintainable. 

That as the decree had not been trans¬ 


» .‘h as the decree luul bpcoinc in equity 

II.. i)Vo]i'" of the vendee. 

The h ^ho. case are fully stated in 

uient of Chitty, J. :— 
jhe ^ /?Q^ ’’rokash Misser who 
• DurhJianga and 

M ^eiiyr raised money on these projx'r- 
^ ■ In 1877 he mortgaged his Ilur- 

property to one !M. .1. ^Yilson hy 
three deeds of g^nl T’chriiary, ifrd April 
and •J.'ith Ajiril for sums aggregating 
Rs. ()0,(K)0. There wt're furtht'r charges 
on the property in favour of *he Messrs, 
''laelver, who are referred to in the cor- 
oondcnce as the Kuthial Sahehs. The 
A (d tJiese charges are not forthcoin- 
y yVAv^ppears that in 1895 the debt to 
Sahebs was about Rs. 10,000. 

.1 J wh April iHtlO Nmsingh Prokash 
sser executed two mortgages of his 
'»hanga and ISTonghyr ]>ro])erties 
“r in fav<mr of Lala Bangsa Gopat 
.‘V for an aggregate sum of 
18,000. Pinall’# on 27tlj .lanuary 
Ih’Ol Nur'singh IVokash Misser mortgaged 
his Durbluinga and Monghyr properties to 


ferred by assignment in writing to the 
Defendant, (as was required by see. 
of the. Code of Civil Procedure of 
78^^), the, Defendant eotild not by (uiy 
application to the Court have kept alive the 
decree, and the High Court was wrung tn 
holding that it was the Defendant's dull/ 
to keep it alive. 

Ap|>eal from a judgment of the Calcutta 
High Court (Sir Francis [Maclean, (’. d.. 
and Harington and Fletcher, JJ.), dated 
the l.st March 1909, rcAiersiiig a judgment 
of Chitty, J. 

Th(' Plaintiffs sued for specific perlorui- 
ance of an agreement to sell a decree. 
The Plaintiffs having allowed the ih'cree 
to become barred by limitation, Cliitty, 
J., dismissed the claim. 

The .Appellate (Vjurt reversed that deci¬ 
sion, holding that it was not the duty of 
tlm vendor to kee[) ihe decree alive, inaa- 


Bhu|>endra Nath Bose for Rs. 2,000. 

Early in 1892 Bangsa Gopal Nandey 
tih‘d a suit No. 87 of 1892 on his morl- 
g-iges in the Court of the Subordinate 
diidgc at Mongliyr. On 20th Pecember 
1892 ho died. Meanwhile Bhupendra 
Xuth Bose had also filed a suit on his 
inortgagi'. in the AroziilTerpore Court and 
on I9th durje 189.‘1 obtained a decree. A 
month later, on 28th July 1898 [the date 
is wroTigly given in Traylokha Nath 
Ptosc V. Jyoti Prokash Nandi (2)] a 
decree wass passed in suit No. 87 of 
1892 for Its, *24,588-1.5, interest and 
costs. (Jn 20tli August 1893 the Will 
of Lain Bangsa Gopal Nandey was 
proved by the executors Sajani Kanta 
Ch.atterjee and dagabundhu Mitra and the 
•executrix the Maharani of Burdwan. On 
13lh January 1891, Bhu|)endra Nath Bose 

(2^ I. L. R. 80 CaL 781 (1903). 
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Jai'indux Na'I’ii Bast r. Shimati Brveb Deye Dei 


obtuiiied jui order for the sale (»f the hat y per cent, deposit on a sale price of 


jL)haiiga pro}>erty t‘otni)rise<L' deei^'e 


and on 'JOtii June J8t)1 Ji* ^luised,tbat^ J>e\vr. 
]>ro|>erty in oxocntioe ;lftl]f th - Mozm 

1894, Wilson ohtr 
Mozutfeipore Coure' .ni Ills 
P;ages. On ’JOth Fehmary 1895, Bhii'peti- 
dra Xath Bose ohtainc'd svinbolical 


lis. 1,40,000. (lurn Bas Chatlerji the 
J >e\vr. • of —^ 1^ 1 executors was also at 
Mozui^ ^'^'^l4di^f'**^«<».lyeds*’'">Natb 

*‘.oji'e .executors were not anxious to"pir..^ 


ora. .>aui nose onuuneu synihoiicai -p.rs^ ^ha-se the i.rojiertv, but at the same time 
s.-ss-.on (.1 the Dmbhanga property «o they wore unwilling to 1,4 it go at a figure 
l>urchascd by him, and two days later v\liich would leavc little or not^*^^2fe 
# Wilson took out an order for sale of the satisfaction of their 
same property in execution of his decree, cordingly welcomed th^'|regLstration^ 
A few daws after, on 'ind March 1895, an aeeree to Trailokva.U^^^la who nrofes J 
order for sale W'as made in suit No. 87 of securing a certaili sdAi“<ffi&ara^LWiiF 


189'2. The sale under this order was first 'fie,^.(>f ;j portion of the 

.1 A ,.«;i ivjo.r: n.— t ... 'ti-k ‘ _ _ . 


fixed for *i'2nd April 18‘.)5, then for-7th 
Nfay 1895 and then for 10th June 1895. 
J’hi.s sale was to be of the properties nio*f- 
gagevl to Bala Bangsa (lopal Nandey,’ 


.i< *irgued for the that tinder 

lu ■.pvement of 20th june 1895, Trai- 
iokyn N'ath Bho..-e purchased for Bs. 19,000 
..not only the I’laintift's’ mortgage decree 


It was lastly post|)oned to 15th June IW’.a abstention from bidding at 

when no sale was held and the exers ex<;t •' • on the 2Lst. I can find no direct 
].roceedings were struck off for 4 o. formed any part of 

The 21st of June 1895 was fixed for t model'.giwment and it cannot, I think, be 
of the Durbhangaipioperty in exeCT^. '^ asonably inferred from what took place, 
ol W ilson s decree. At this date there aJo doubt in the result the executors did 
was due to Wilson about Ks. 77,000, to abstain from bidding. They were not, as 
the iuithial Sahebs about Bs. 10,000, to i have said, desirous of dohig so unless it 
the executors ol Bala Bangsa Gopal were to secure their own debt. The sale 
N’andey on their decree in suit No. 87 of yf fhat having been arranged there was 
1892 about Bs. 28,000. It was known posj^ible object in tlieir competing at 
that Trailokya Nath Bhose intended to the auction. No doubt, also, Trailokva 
hid and if he |xwsibly could to si'cure the ^jath Bhose by the ])urchasc got rid of one 
jiropcrties for himself and his brothers possible competitor. It is, iiowcver, in- 
Bhiipendra Nath Bose and 1 pendra Nath correct to say that ho thereby secured the 
Bose. . I he cones pond ence ie\eals iiiucli profierty at a A''ery low'^ 2 ^®*ice. J'iu? sale 
an.xioiis discussion among the exe<*utors tsais a public one, and any one could bid. 
tis to \\ bat couise they should lollow'. The i^xocutors indeed so lar as I can see 
Eventually they deteimined to bid at the wei*e not m an\^ wav' pi*ei*iudcd hy their 
sale, at any rate, up to such a figure as agreement from bidding themselves, 
would include their own decretal amount, althougli of course it was no longer worth 
They had about Bs. 20,000 available, so their while to do so. Under these cir- 
they borrowed u further sum of Bs. 15,IKK), cumstances the agreement of 20th June 
and sent Kedar Nath Aditya their Naib 1895 was entcued into at Mozufferpore by 
Devvaii to Mozufferpore witli Bs! 35,000 Trailokya Nalh Bhose on the one side, 
which sum would be sufficient for the 25 and the executors acting by Guru Das and 
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Kedar Nath on the other. On the next day, 
21st Juno 1895, the sale took phice and 
the property wa.s knocked -Trai- 

^ mortgage' to Bala Bangsa (roy.il 

"■i^Sndey had bev'n sold for the realisation 
of Crovt;rrmu'nt Bevenno and a snm of 
Its. l,0irt-l.‘{ became payable to the exe¬ 
rt res[>Lct of that land. This' sum 

^ifthdrftiwm^..the. 10th July 1895. 

* ()n 15th rlami^. ■'HOC a suit (No. 0 of 
W9C) was filed ii^li'e Court of tlie Subf>r- 


-'ourt of tlie Subf>r- 


dinaW***"'‘^‘^e iMurdwan for the adinini.s- 

% 

tration or taugsa Gopal Nandey’^ 

estate. Ihc lilf-s were his inineg' .'ons 
and the I-lefendants tlie executors and 
executrix. It is however admitted tlial 
the suit was really the .suit of the Maha 
rani, who was then at variance with * 
co-executors on several points. In/c 

the sale now in que.stion AVa?F‘m.-(-..„.. 

a breach of trust, (see para. 18 of'^^;) 
jjlaint. ])ara. 8 of the Maharani’s writt -n*' 
statement and para. 7 of the written .staic- 
meiit of the executors). On loth Decem¬ 
ber 1890 an order was luadi; in that siiil 


for the appointment of a Beceiver and 
that order wa.s confirmed on a])peal in 
April 1897. On 28th May 1897, Jtndia 
Prosonno was appointed Heceiver in th.at 
suit. On Cth April 1898 the parties canu' 
to terms, the suit was settled and tin- 
estate was handed over to tlic Beceiver by 
the executors. On 21st May 1898, Kanina 
Nidhan Mukhorji was apjwinted guardian 
of the jiersons and property of the minor 
sons of Lala Bangsa Goj^al Nandey with 
jjower to sue. On 8th June 1898 an ap¬ 
plication was made to the' Subordinate 
Judge at Monghyr for execution of the 
decree in suit No. 87 of 189*2, the decree 
now’ in question. This Application was 
Btmck off on the 11th Augrist 1898. Mean¬ 
while on 20th June 1898 the present suit 


I . been filed. On 10th July 1899 
another ' -lication was presented for 
execution! decree. It was in resp.'ct 
of this h. *>lion that the ap})cal 

was preferl^ ^<? ^ rjgii (Vmrt and dis- 

jio.sed of on 0tti"'A''Oi 1903, this CJourt 
being of opinion that the application of 8th 
.rime 1898 was out of time. Traijlokhn 
N;ith V. Jyoti Prohnfih (2). It follow.^ 
therefore that the decree was barred at tiie 
time when the i)resent suit for specific per¬ 
il u'mance of the agreement to purchase it 
wa.s filed. 

*Tbe e!aim in the proserit suit Ls (1) 
(Iwit the Defendants bo directed to pay 
to the PlaintiiTs the sum of Its. J9,0!)0 on 
llicit* (i.c., the JMaintilTs) executing a 
[dojicr deed of a.ssignment assigning to 
the Dofendanls the decree in suit No. 87 f>f 
(2) that ill the alt(*ruative (pvesum- 
as da-uiages) the Defendants be. 

1 to pay to the Plaintiffs the sum 
•24,588-15 the amount of the said 
icc and iat<‘rc.st. f' 

A long discns.sion took place as to 
wliat class of jiropeity this mortgage- 
decree belonged. It was admitted that it 
was not immoveab'c property ; and lor 
that there is direct authority [see Goufi 
Mohimcd v. Khatras Alt I\him C-i) and 
JUiij Nath Lohea v. licnoyrndra Nath 
Palit (4)]. The cases therefore cited by 
the Dcfmidauts’ counsel as to the Trustee¬ 
ship of a vendor for his purchaser do not 
ajiply. If it not immoveable pro- 
p(:rly it follows that it must be moveable 
[iroperty [see Gen. Clauses Act, 1808, 
s('c. 2, {!'}), ((i)and Gen. Clauses x\ct, 1897, 
sec. 3, (2.5) and (34)]. 

PlaintiiTs’ counsel argued that it must 
in 4hat ca.se necessarily fall within the 
definition of " goods ” in see. 70 of the 
Indian Contract .^ct and be governed by 

(2) I. L. tt. 80 Cal. 761 (1C03). 

(8) I. L. K. 23 tJ*'. 480 llb96). 

(4) ea w. N. 6 pgo;). 
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.Jatindra Nath Bast; t>. Stiimati Peyer 

the provisions of Chap. VII of tlSt Act. 
No doubt tJu' words pf section are 
• gonoral aiul appear to , .>0^ such a con¬ 
tention, but it is .^that the iwovi- 

sions of the (” . . , not be applied 

vvithout.reservK...... ail kinds of moveable 

projTerty. Moveable proi)eity, which I 
take to be aynonyinoiia with “ personal 
property ” in England, is divided into two 
main class->s rho'fr.s- in po.vsr.<f,vi(m and 
choNCi'i)i ad ion. There an* numerous 
kinds of incorjwu'eal persoiiul property 
to which many of the sections in 
( 'haplcj' VT] could not jx^ssil ly ajsply * c.r/., 
the .sections as to the jMissiiig of the i>ro- 
j)erty, delivery and so forth. 'J'he distinc¬ 
tion has been ob.iervcd in the Sale of (Joods 
•Act, JSyih where ” goods ” is defined as 
including all chattels juusonal other 
tJiaJi things in action and iiioncy, and in 
Scotland all corporeal ino\cablcs ex<;fjv^ 
money.” ^.I’o take the case of 
the. law rect>gnis(‘s only two m(>de<i the 
transfer, by as.-vgiiment in writing, o'.ijch» 
operation of law. This is plainly indicat¬ 
ed by s(‘c. '2’i2 of the Civil Procedure 
Co.le. Where (as in thisc.isc) it is intend- 


■DeYI! Debi. 

entirely fail to see how they cait force a 
useless and depreciated decree upon the 

• ■baspjL^It was argued that the decree 

*w*^uit* It is iiny^ow 
tar this i.s true and under what ‘ V 
stances a suit could be brought upon 
dcciee. It might well be that the as- 
sigiK'c would find his suit baiTodJjj- the. 
jH'ovisious of see. Piv^^^T||^dnre- 

Codo. The fact hdvVever remWms that 
the character of khe decree had .so 

‘changed hu' the viorse wlicn till;. suiPwas. 
filed, that the puritj^fftjwn./v»Vih^ not be 
compelled to take as not what 

he had agroixl to lni’5'. 

The Appellate judgment was as 
follow .s : -- 

*■ The learned Judge he'd that upon 
He agrcomcMd for sale the vendors did 
pur trustees for the purchaser ami 

.hat the ri.sk of th.’; destruction of the pro- 
pti’ly agreed to be sold was with the 
vendors until actual payment of the pur¬ 
chase price. 


cd that there should be a registered deed of 
asdgmueiit and that the jjiice sliould be 
2 )atd on the execution of such deed, and 
that dee\l is ab.solutely neces.sary to efl’oct 
the transfer, how can it he successfully 
argued that the pro]K*rty in the decree 
passed ijiimediately on the execution of 
the, agreement to sell 1* If it did not, what 
were the obligations of the docroo-holde.rs? 
1 am clearly of ojunion th»t. they were, 
boujul to keoi> the decree alive, at least if 
they desired h> enforce jTerfoiinancc of 
the agreement. No one else could do so. 
The intending purchaser would have no. 
locus standi to apjjly to the Court in exe¬ 
cution. That was within the decree- 
holder’s sole control. They chose to allow 
the decree to become time-barred, and I 


In our opinion after the execution of 
lh(i contract the vcTidors did become trus¬ 
tees for the i)u^ehaser and thes decree in 
equity beeanie the projicrty of the luir- 
chaser subject to his obligation to pa.> tiie 
purcliaso jTriee. Aloreover the learned 
Judge has ignored the fact that the ap¬ 
plication to execute the decree was i>i)i)osed 
by Trailokya Nath. 

We think it would he lanietduble in 
these cin’umstanees to allow this suit to 
fail simplv 1)5* r<*a.«t>u of the fact that the 
decree cannot now he enforced against the 
Sfonghyr j)rai)erties which are of very 
small value. • 

There can be no doubt that the agree¬ 
ment was entered into by the Defendant 
in order to induce the executors to abstain 
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from biiiainfj at tJie sale of the Durbhanga 
[)! 
m 
di 
It 
it 

iiie executors to tabe any step to 
^'^eop the decree on loot tlujy would have 
done .so. 'I'hey owed no further duty to 
the purcdi^er. 

I’ratjr^ Nath has had the benefit of 
the realTnd sul)staulial part of the agree- 
inenl and it seeiu.s to us that if he had ac¬ 
cepted the iissignnient in May 1807 when 
the Maharani uil'ered to join, he would 
have got a. ])et‘fectly good decree against 
the Mongliyr iirojierlic.s which, as we have 
already said, are of very small value. Me 
think titerefore that Trailokya NatlT was 
not entitled to evade agreement on the 
ground that the decree has bt'come barred 
with respect to the Monghyr l»;opei^,ic!^^” 
more esj)ecially so when he inuircfeci i»- 
executors to refrain from bidding at the 
sale on the faith «)f the agreement.” 

Mr. 7i. DrdruylUer, K.C., (and Sir 
Williuni (knth) lor the ApiJcllants sub¬ 
mitted that the. decision of the first Court 
was right. Jl was the duly of the, vendor 
to keep the dc<*rcc alive, but he allowed it 
to become time-barred. The Appellants 
were always ready and willing to take the 
eonv'eyauce, but the vendors failed to exe¬ 
cute it When the decree became time- 
barred it was waste pajicr, and the Ap¬ 
pellants naturally refused to accept it. 
The condiK t <»f tlie vendor made comple¬ 
tion of the sale iinjKjssible. Specific pet- 
formance is not enforced if* the subject- 
uiatler of the agreement is destroyed or 
materially altered by vendor s default. 
LijuiKjhl V. Kdwordf! (.')) utid 11 j7v‘on v. 
Chi/thtini !()). Lcvvin on Trust (1891) 14^8. 

(5 1 2 Ch. D 4B& at p. &06 (1876). 

(8) 1 Jacub ft Walker 30 (1819). 


•operties and on the jaiti^.i; 
cut the executoMvT 


agref 


1 

^Jatindp’ Ky 

.Tonv 

ca' iiomti'ea it Trailokya Nath hlftt 




L)i:vE Deiii. 

If the decree sold be immoveable pro¬ 
perty, no ti|i»ib “^nld pass to the vendor 
without comply '‘f ts jth (be provisions of 
sec. 54 of the ' ’ of Troperty Act, 

188'2. If it be a ... '^'^'^iction the elfect 
would be the same uriuv..*^sec. 130. The 
vendee could not enforce the deen'o with¬ 
out an assignment in writing under see. 
232 of the Code of Civil Procedure, 1882. 

Sir Krlc liiciiurd.s, I\.C., (and il/r. .4. 
M. Durntc) for the I’aintiffs-Pespondents 
submitted that the nsulinoss and willing¬ 
ness of those representing the estate of 
Hangsa (lopal to earry out the agreement 
of sale had been established l)y the evi¬ 
dence. The vc'iidce bought the decree 
really to get rid of the Idaintitfs’ com¬ 
petition at the auction sale, and not 
with ihe idea of enforcing the decree. 
'J'he ]{esj)ondeuts did not bid at the sale, 
’lereby piwforrniTig their part of the 
''''Mifciit. The fact that the decree 
ne time-l>arred was immaterial. Tbc 
. .lor could not be, pntTback into his 
original ])usilion winch had betm nuiterial- 
Iv altered. The Court ought to look to 
I lie substance and not the letter of the 
eoiitra(*t. It was the vendee’s duty to 
keep the decree alive. 

Pcfcroncc wa.i inad(! to secs, 13, 14, 19 
of thi‘ Hjjeeitic liolief Act, 1877, and 
M'c. 50 of the Indian (kmtract Act. 

Mr. .1. . 1 /. Dimur submitted that in 
eipijty the juircliascr became the owner 
of the decree, and from the date of the 
rgreemont it was his duty to keep the 
(li'cn'e alive.’* The sale of a decree is a 
sale (if movcaldo jn’operty. Sec Gene¬ 
ral Claii.ses A<‘t, .sec. 2. The principle.? 
contained in s6(Cs. 70 and 93 of the Indian 
Contract Act ajiplied. Sec. 232 of the 
Code of Civil Procedure did not }>revent 
the application of (Hpiity. It recognised 
a. transfer by opeiation of law', which- 
incUnh'd the priuci^iUvs of equity. 
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Heferonco Wivs niu<1 'huy 
Prrslo)i .(7) and Holi ^ . ‘Marffhall i.o 
- Mr. Dcdruyth .<1. 

Thoir IjOUD' •“.aiMJiXT wa.s dcdi- 

vcTt'd by 

Sir John Edoh.—T his is an ap[V'al 
from tlio decnso, dutc'd tlio 1st jMarch 
JOO'J, of the High ('ourl at faleutta, 
whicdi in appt'al set aside tlio decree, 
dated the fith April J908, of ^1 j'. .Instieo 
t'liitty, who had tricMl the suit under the 
origitutl jurisdiction of that Court, 

The suit was brought to obtain a’decree 
for the specific i>crformanee of an agree¬ 
ment, dated the ‘21st June 181)5, by which 
the original l^huidant Trailokya Eath 
Bhose, now' deceased, lia«l agreed to 
purchase, from the exceufois and the 
executrix (hereinafter ix'ferred to as the 
executors) of Bala Jlarigsa (jojial 2sandey 
for the price of lls. ]l),()0t) a decree aivl 
all the rights appertaining thereto which 
the said exer .dors had obtained on the 
J7t]i July 181)d, against I’andit Nrisingha 
I’rokash iMisra on a inortgage, iNIr. 
Justice Chitty dismissed the suit. The 
High (.'ourt in appeal made a decree for 
specific performance. 

'J'he ajii>eal has been argued at consi¬ 
derable length, but the material fa<‘ts 
upon which the suit and this appeal 
depend may be briefly stated. The decree 
which it was agreed that the executor.s 
should assign to Trailokya Xalh Bhose 
was a decree for sale of certain iiniuo\c- 
able hy|Hjthecated properties, which could 
also in certain events be executed against 
tile jierson and other pro^ierty of the 
Defendant to the suit in which it was 
made. Owing to the bar of limitation the 
decree for sale became incapable of execu¬ 
tion on the Ist June 18'08, and thei-eujion 
Trailokya Nath Bhose refused to pay the 

(7) L B. 14 Ch. D. a»7. SOS (1880): oo app. 

■ L R. 18 Ch D. 1 (T88I). 
i8> 10 H. of L. 101 (1862). 


weekjjY motes. 

DuMi: Debt. 

'•'rced^.wHi/'a 4 yi(l to take an assignment 
' * "^NBis suit for specific 

^ to 

•'obiaiik,,specific perfi.^-...«..vv. „ V exe- 

ciilory agrt'omcid, for the coinj^t,. ' >/)f 
which sonu'thing remained to be done V 
order to [uit the parlies in a posilion ro- 
lalive to each oilier in wliudi, liy the pre¬ 
liminary agicement of theS.^-dt5t June 
18'J5, they Were inlended to ^e placed. 
As was jioinlcd out by .Tjord, Selborne, 
Jj. in WulverUamjiton and ]\'alsall 
UaiJwaij Coiu/wuy v. London and North-' 
Wostern Ihilway X'ompanij (1), “ the 
(‘xpression ‘ specific ]>erformance,’ as ap¬ 
plied to suits known by that name, 
jiresupjKiscs an executory as distinct from 
an executed agreement, something re- 
. niaining lo be done, such as the cxccutiuii 
of a dectl or a conveyance, in order to 
put ino parties in the jxisition relative 
to eacli other, in which by the preliminary 
agrccnicnl llicy were intended to bo 
placed.” In this case what remained to 
bo done was, op ]>ayment by Trailok\a 
Nath Blioso of tlie agreetl price, the trans¬ 
ference to liim of the deeioc (or sale of 
the 17th July bSJfi. Sucli a transfer of 
the deereo to Trailokya Nath J)lio.-<' 
could, by riMson of sec. 2.‘tJ of lli.'’ Cole 
of Civil Procedure, I8S2, !•.' elfeeled 

only by an assigmnetd in w riling. t)n 
and afler the 1st June llie decree, 

as a decree capable of Ix ing exccutc'l, 
could not by rca'^on of llie bar ol limita¬ 
tion be assigiual lo ri'.iilokva Nath Bhose. 
It had become a dnid decree ; whereas 
the decree, wbatescr might be its value, 
which lie bad agreed to purchase, and 
whi<‘b the executors had agreed to assign 
to him, was a decree capable of execu¬ 
tion. 

It has been contended on behalf of the 
(l) L.B. leEii. 4ffll (t873). 
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i895^ne cxt?cat'«>i;s-Jdnteutibn wl^iph, in 
Uie-i’diships’ o]union, cannot be main- 
AjUicd, As the decree had not been 
iraTisferred by an assignment in writing 
to Trailokya Ntilli Bhose, he could not 
by any aj>licalion to the Court have kept 
the decree alive. 

The Ilo.^pondenfs are asking for a 
decree for the .sp€x;ific ijorformanco of an 
agreenieiit which they, on their ]iart, are 
unable to perform^ Their Ijordships 
will humbly advise His Majesty that this 
a])peal should be allowed, the decree of 
the High Court in aj>|j<^al should be set 
aside with co.sts, and the decree of ^Ir. 
Justice Chitty should be restored. 

The Plaintiff-Kespondcnts must pay 
the c-f>sts of this appeal. 

Solicitor : Mr. G. C. Farr for the Ap¬ 
pellants. 

Solicitors : Messrs. Wathins axul Huvter 
for the Respondents. 

B. D. Appeal alloiced. 
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W-i-ty, no ti^ 

\vithout w which governs 

^'^'^'\.:'r(lations' ofY^^^,ord and tenant only, 
^^inusl not be lcft]‘'*Ji& xxjyht. It v:as not 
the design of ^'rivc a Icnavt of 

the rights that he othc¥i, ^^possess against 
a third person between whom lund himself 
there, was no relationship of landlord and 
Icnani. It teas only intended to deal with 
stii'h fights as existed between landlord 
and tenant. 

To deprive a tenant of his right of suit 
there must be a plain dispossession within 
the meaning of Art. 3 of the Schedule. 

This was an appeal preferred on the 
•Mh January 1914 against a decision of Baba 
Bebendra. Bejoy Bosu, Subordinate Judge 
of Burdwan, dated 27th Septem^ber 1918, 
it'versing a decision of liabu Sitanath 
Ulujsh, Mun.sif of Katwa, dated 6th Juno 
1912. 

Tlie facts will appear from tho iudgmenj: 
of the lower Appellate CoinK which was as 
follows ;— 

“ Iti this apiTeal the first question to l.»e 
tried is wheth«;r the .suit is barred by two 
years’ limitation under tho Bengal 
Tenancy Act. 


[CIVIL APPBLLATR JURISDICTION.] 
Appeal from Appellate Decreu 
No. 40 of 1914. 


JlNKlKB, C. J. 

N. R. Chatterjea, J. 
1915, 


Krishxa Chandra 
Baqdi, Plaintiff, 
Appellant, 

V. 


28 , May. , Satish Chandra 
Judgment, 4, April. BanerjI|^ Defendant, 

, Respondent. 

Bmyil Tetitney Ast (F/// of 1885)—Log 
mate purpoee and heopt of—Oovtrna relations of 
Imdlorl and tenant onty-Sac. 184, Art 8, SeA. 
Hi—Special UmHation—Dtspf ssession enji-junt to 
deprive tenant of right of mli. 


In determining what Art. 3 of Sch. Ill 
of the Bengal Tenancy .»lct means the pur- 


The .suit was for ib.o declafatiou of tlu^ 
I’laintiffs’ right to seven bighas of land 
which was alleged to have been bold with¬ 
in a jama of Rs. 9 by the Plaintiffs as 
heirs of the recorded tenant l\ruehirarn, 
and from whi< h the Jdaintiffs were dis- 
possc.ssed by the Defendants in .\sliar 
1 112. The Plaintiffs also sued for pos-ies- 
sion. Tho Defendant.s pleaded that in 
execution of a rent-decree the jama was 
sold and purchased by one Ram Chaiid Roy 
from whom the Defendant purchased the 
same. They denied the Plaintiffs’ right 
and po.ssession and pleaded limitation. 
The lower Court deciding the issues raised 
in IMaintiffs’ favour has decreed the suit. 
Hence this appeal by the Defendant. 
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Kjusuna Chandra Bagdi v. S' 

Th(* first question before in^ a; 

•said, is limitation, — ' 

ft is admitted that t> 
the name of one Aliud' ^The daitiiilns 
j)rodiiced by tlie J' flow's Ihat he 

paid rent iq) to a])peiirs that he 

died iti 1300 or thereafter. The I’laintiif 
No. 1 is his son. It is alleginl on the 
riaintiffa’ side that Mitehiram had a 

bi'other named Bipra Jlas wlio liad a share 
in the jama and Avho was sueeeedcd by his 
son Umesh, who is dead and the I’laintiff 
No. 2 i^^Uinesh’s widow. ^ 

It f?, .vever appears that some time after 
IMuehiram’s death, the landlords sued for 
rent due on this jama against one Jugal 
JMohini, who appears to he the daughter of 
iMuchirain, and got a dceroc. It was in 
- execution of this decree tliat the jama was 
sold and purchased by one Tara (Uiand Tioy 
from wlioin tJio Defendant purchased the 
sajne. It is admitted by the I’laintifFs that 
the Defendant is in possession since the 
juirchase in Ashar^dJJ. The Defendant’s 
vendor was inducted into the lands in 
suit b}' the landlords either wrongly or 
rightly it does not matter. Therefore, 
though the landlords arc not made parties 
in this suit, two years’ limitation under 
the Bengal Tenancy Act is a])plicable in 
this ciiac. The law is clear and 1 need not 
discuss it. 

There are, however, certain facts to be 
noticed here. It appears that some time 
after the said auction sale, the landlord’s 
(jomasla, who gave evidence for the 
J’laintiff in this suit, colluded with the 
PlaintilT. .So a rent-suit for this jama was 
brought (No. 1J19 of 1910) against the 
Plaintiff No. 1 and decreed cx parte and 
the decretal amount was paid by the Plain¬ 
tiffs. 1 have said that this was duo to the 
collusion of the gomasfa. For Exhibit B 
shows that the rent of the period 1313 to 
131C was paid by the Defendant; still foe 
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It is 

decree (in suit' 

ciition of which the jama was~s(7lci,» 
brought by fractional co-sharers 
against a wrong ]icrson, and so, by the sale 
in execution of this decree, the jama did 
not pass. It appears that in the first suit 
Devendra, Gobe.sh and Sripnti were Plain¬ 
tiffs. In the,second suit Devendra being 
dead, his lieirs were I’laintiffs. Gobesh is 
a Plaintiff in tlic second suit also. Only 
in place of Siapati his minor brothers were 
added along with him. It thus appears 
that in this rent-suit 10 annas co-sharer 
landlords were rc])rescnted and the suit 
was for the <mtire rent. Thus then this 
plea docs *001 stand. If the suit was a 
frainhdent one, all the landlords were 
parties to the fraud and all of them helped 
to dispossess the Plaintiff. 

In this view t>f the case I hold that the 
suit is barred under two years’ limitation 
under the. Bengal Tenancy Act, The 
J’laintiffs’ suit must fail.” 


Bahu llira Lai Sanyal for the Appellant. 
Babu llcmeiidra Nath Das for the Bes- 
pondent. 


The JvDiiMiJM’ oif THE (’orHT Wiis as 
follows :— 

This suit has been decided ailvcr.scly to 
the Plaintiffs on the. ground tbat it is 
barred by what is commonly called the 
sr>ocial law of limitation, ih.it is, the law of 
limitation as prescribed by the Itengal 
Tenanev \ct. It .seems to ho overlooked at 
times in aj>plyi»« provisions of that 
Act that it is one to amend and consoldiate 
certain Cnactments relating to landlord and 

tenant preamble shows what 

was regarded as expedient was to amend 

111 
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.0 me 

. . .iiso the Chiip. 

y OJIICJI Jl Is a part is but a i)ortion 

aiis Code which governs (he relations of 
• land'ord and tenant. In determining wbat 
Art. 3 of Kch. Ill of the Itengal Tenancy 
Act means we must T)ot leave out of sight 
the purpose and scope of the Act. It 
was not the design of (he Act, as I under- 
.stand it, to de)>rivo a tenant'of the rights 
that he otherwise possesses against a third 
person between whom and himself there 
was no relationship of landlord and tenant. 
It was only intended to deal with such 
rights as exM.sted helwoen landlord and 
tenant. 

r am auare that very extended opera¬ 
tion has been attributed to Art. 3 in one 
ca-se* at any rale. Ibit that is contrary lo 
the general ciirrenl of d(‘cisions and to the 
spirit of (he .\ct. To deprive a tenant of 
hi.s rigid of suit there must be a plain dis- 
pos.ses.sion within the meaning of Art. 3 
of the schedule. Bearing in mind what 
it was that the Act did intend, in my 
opinion there is no justification here for 
saying that there was such a dis}x>sses- 
sifm as the h'arned Subordinate Judge in 
reversal of the IMunsif ha-s thought fit to 
find. Therefore his decree must be set 
aside and the case must go back to the 
lower Ap|)ellate Court in order that it 
may the?*e be determined on the merits 
a]»art from the special laAV of limitation 
which has no application. 

Costs will follow jthe result. 

S. C. M. Case rcimnidcd. 


* Atniwuldin v. Ulfatunniua, IS C. W, N. 103 ; s. 
c. 9 C. L. J. 181 (1908) —Rxr. 


Fletcher, J. 
Walmslby, j. 
1915, 

28, June. 


. APPBLL&TB JUBISDIOTION.] 

FROM Order , 

.500 OF 1914. * 

* HMATULLA SaRKAR 

or."!., Judgment- 
deutors, Appellants, 
t?. 

Ran Maiimiti) Chow- 
DHURY, Decree-holder, 
Respondent. 

Civil Procedure Code {Act F of 1908), tee. 00 
(a) -Exemption from a.tt(ichment of ag ricufturut a 
hojfea — Agriculturiet, who ie—Plei claiming e.v- 
emption muet he eel up and prove I by judgment- 
debtor 

The affrieuUttrift udio.’fc hnu.ie i-v pro- 
teeivd front alf'tehment by sec. dl) (c) o/ 
the Code of Ciril Proerdurr is oitr helotiy- 
iiKj to the etass of ettinnionoayricullurist.s 
that are hnotrn in Pcnyal, V'hose tnain 
source of livelihood is by cultivation, i.e., 
the raiyaf u'ho tills the field. 

The plea lhal he is an ayricullurisl 
u'ithin the meaning of^hc section has got 
to he set up and proved hg the judgment- 
debior. 

This was an appeal prehared on the 
17th September 1914, against the. order 
of ^r. Yusuf, Esq., District Judge of 
Zillah Rungpur, dated the '23rd May 1914, 
reversing the order of Balm Asulosh 
Mitra, Subordinate Judge of that place, 
dated the 7th March 1911. 

The facts will apjiear from the judg¬ 
ment of the lower A]>p(‘llate Court, the 
material |K)rtioii of which was as 
follows - 

“ The point for determination in this 
apiHsal is whether the judgment-debtors 
(Respondent.s) are “ agriculturists,” and 
as such arc entitled to claim exeinjition 
from- attachment of the six corrugated 
iron huts in execution of the Appellant’s 
decree against them. It is clear from the 
evidence that the judgment-debtors are 
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AsjniA'i’i'LLA Sahkak r. JIvn Ma 

not tnorc cultivators, vvliosc 
*oi', livelihood would be .cn'll 
lands. One of the ^letd.-d.. 

Asmat, was adnr’ Tin assistant 

tc/iv/Wi/f under hi; her. He I'urtluu- 
iidiuits that there are two tenants under 
the judsiuent-dehtors. He uho’says that 
the jiulgnu'ut-debtors were I’ormerly jut<'- 
hrokers. It is significant that judgnient- 
dehtors Nos, *2 and d would deny this 
though the former admits having sold 
11s, 21 worth of jute last yciir. That the 
judgmeni-debtors are undoubtedly jut<?- 
l)iokers is, however, clear from tlu* above 
felnctant admission of .\smai and thi‘ fol¬ 
lowing (‘vidence of the judgment-debtors’ 
witness Kanchoo, ‘ .\smat sometimes 
|)iuchasi‘s some jute and sol's it.’ Then 
again, the very laid that the judgment- 
debtors have no le,ss than six corrugated 
iron huts besides another “ sitting room 
Is .suthcient to indicate that the jtidgment- 
debtors do not be^ing to that class of 
agriculturist ’ who alone can claim 
exemption from attachment of their 
dwclling-houst's. Tlu* judgment-debtors 
may be < ultivating some lands, but this 
is not their main occupation. They 
belong to the middle class and livi' in (hat 
style, and earn their living ])arlly as jute- 
brokiTs and |)artly from cultivation. Tn 
these circumstances the corrugah'd iron 
huts in question are not exempt from 
liability to attacliinent.” 

liabu Jitcudra Nath Hoy for the Aj)- 
pellant. 

Babu Mohini Mohan ChacJicrborty for 
the Respondent. 

The JrDiiAiKNT of the CounT was as 
follow’s :— 

Fletcher, J.—This i.s an api^eal from 
a decision of tlie learned District Judge of 
Rungpur reversing the decision of the 
Subordinate Judge. The Aj>pellants 
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I 

is whether tlie 
cult mists and 


> 

I the 


such 

claim exemption of six corrugated V 
huts which have been att.ached in execu¬ 
tion of a dccri'c against them. Sec. 00 
(c) of tlu' Code protects from attachment 
in execution of the whoh* house occupied 
by an agiiculluri-it, the common agricid- 
turist such ;is lives in this country, (hat 
is, the raiyat who (ills the field. The 
class of (cnanl-farnier in the wf^stern 
countries is i>ractically unknown here. 
These allegc'd agrh'ultmists in tlie prosmit 
ease have a small cultivation in the land ; 
hut a|>paicull\ they have hci*n engaged in 
the jul(‘ business and also .as middle¬ 
men. Till' learned Judge bus on the 
evidence before him found that these 
])eof)Ie are not agriculturists within the 
meaning of sec. 00 (ct, ('. C. R. In 
that the learned Judge seems to be right. 
Tlie cases in the Hoiiihay High Court 
show that the juolection given under 
sec. Ot) to the house of an agriculturist is, 
that his house should be maintained. It 
has been held (hat the protcctiou applies 
only to the house occupied by an agricul¬ 
turist ill that capacity. 1 should doubt 
whether the.se alleged agricultiirisls who 
hav'e got six corrugated iron huts hrloii^i 

to (he class of common agricuMun’s/s that 
arc known in Hengal, whose iii.iiu .souice 
of livclihiKid is by cultivation. B lia.s a'.so 
been held tliut the pica thul he is an 
agriculturist willtin the lucamug of the 
section has got to be .m‘I <ip and proved 
by the jiidgmeiit-dcbfoi. 1 he Judge in 

unv case is entitled to hold that the 
judgment-debtors have not proved that 
they iirc agricnUuri.st.s in the strict sense 
of the word as used in sec. 60 (lA, C. C. 
P. The learned Vakil who has appeared 
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j, ^■ S'-.’*^en usod in the 

7 'iti"iV6iht)ay and it seems to mo to 
fairlv aco-urate definition of the class 
of agricultnristR that is meant to be pro¬ 
tected by sec. GO (c), C. ('. P. I think the 
learned Judge was, on the evidence 
before him, entitled to come to the finding 
as he did that these judguK'nt-deblors 
were not agriculturists within the mean¬ 
ing of sec. GO (c). The present appeal, 
therefore, fails and is dismissed with 
costs—one gold mohur. 

W.'VLMSLKY, J.—T agree. 

S. C. M. Appeal (HsmissnL 


PATNA HIGH COURT. 

COIVIL APPELLATE JURISDICTION.] 

Appeal from Oriqikal Decree 
No. 99 OF 1914. 

' Lal Oajendra Nath 
8aiu Deo and or,®., 
Plaintiffs, Appellants, 

V. 

fjAL Mathura Nath 
Sahi Deo and o:s.. 
Defendants, Hespon- 
dents. 

Cuitom of primogeniture—Oranti by the Maha- 
roja of Chola Nngpur—Jmpartibility of the 
ettate—Proof of custom, onus of — Lex loci custom 
of Chota Nagpur—Meaning of putra pautiadi. 

Certain grants o/jaigips by tbo Mahaiaji 
of Chota Nagpur to a person related lo him 
or to his descendants dating from I'/liS In 
1780 were in terms to the grantee and his 
sons and grandsons (putra pautradi). The 
family of the grantee had for several gene¬ 
rations interpreted the words “ jndra 
l>autradi ” iv the literal sense, namely, to 
mean, son and son’s son. 


TRY. 

* these grants 

jroA’ ». ' it acquired in Chota Njig- 
Tiitcclit,- -aning which according 

to the Privy%<,. in Lalit Mohvn v. 
C'lruKKUN TjAL (life. y came to have by 
1808 when used in Wills executed in Ben¬ 
gal, and the grants in this ease did not con¬ 
vey an absolute estate unconditioned and 
unlimited. 

Per Atkinson, J .—That although ns 
held by the Privy Council the words convey 
(jn absolute estate in lands dr.secndable 
from generation lo gcncrafion coupled with 
full power of alienalion, Ihcse words of 
limitation may be controlled by custom 
limiting their scope and operation. 

I’ERKASIT TjAL V. TIaAIKSWAK N.ATH 
SlNdir (5) relied on. , 

Up to 18G2, the lands granted descended 
regularly according to the rule of primo¬ 
geniture to the eldest lineal descendant of 
the eldest son, when the last male descen¬ 
dant of that line dying leaving a widow, the 
Maharaja proceeded to resume the pro¬ 
perly whilst two brothers, the dcseendants 
of a younger son, claimed to succeed to the 
property. The disptites terminated in two 
deeds, one executed by the brothers agree¬ 
ing that the widow should hold jiossrssion 
of the property as long as she lived upon 
jHtyment of rent to the Maharaja and that 
they should take possession afler her death , 
and the other by the Maharaja purporting 
on receipt of consideration to release the 
hnds to the. brothers in equal .shares. 

Held —That as there was no failure of 
heir in the line of the grantee, the Maha¬ 
raja had no right to resum e and I he sanad 
to the brothers was a nullity. 

Per Chapman, J ,—That as the younger 
of the brothers had the right to succeed on 

(4) L. R. 24 I. A. 7618.0 1 C. W. N. 887 
(18»7). 

(6) I. L. B. 81 Cal. C6I, 569 (1904). 


Chapman, J. 
Atkinson, J. 
1916, 
16, April. 
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h\L Cajenuua Nath SAin 1)^ 

thti death of’the elder 
his eotieUrrencc io th> ... j 

U'idow tniglU hari tali^ 

fuime irouble. ■' .'P 

Per Atki.vS(; V M:—Thal the arjreeoient 
V'as ineffective to alter or vary the vmpart- 
ihle charaeter of the property or to change 
its method of derolutinn. 

Per Atkinson, ,I. —The < u^tom < / primo¬ 
geniture which prevails in Chota Nagpur 
in the ease of giants made by the Maha¬ 
raja whereby the property so granted is 
deemed impartible and deseends to the 
eldest male heir by lineal descent applies 
with greater force in the rase of grants of 
property made between the Maharaja and 
his relations. 

Koj*ir/?*AL’Tii r. (lOVJniNMENT (‘2) re¬ 
ferred to. 

Where a custom prevails in one branch 
of a family it is strong evidence to be, 
relied on that it applies with equal force 
to aywthcr br%eh of the same family. 

(i AUrUAl)H\VAJ\ Vrasad V . Bupergn- 
i)H\VA.)A I’RASAD (3) relied on. 

The eustom is recognised, not only as a 
family custom prevailing in the Maharaja's 
family, biti also as the lex loci eustom of 
Chohi Nagpur. 

This was a first a])i.K^al against the jutlg- 
inent and decree of Babu Bushibhusan 
Ben, Bubordinate Judge of Bam-hi, dated 
the 2‘2iid Dixx’inbcr 191.3, in .suit No. 304 
of 1912. 

The api)eal arose out of a suit for re¬ 
covery of |x>s.scssion of a half share of 17 
entire villages and 10 annas of one village 
named Batlla described in Schedule A of 
the i>laint after establishment of Plaintiffs’ 
title thereto. The l^lainliffs also claimed 
possession by partition and mesne profits. 

(21 22 W.R. 17 (1874). 

(») B C. W, N. SS ; 8. o. I. L. R. 2S All. 87 
(P. C.)(1900). 


'*f 

I Kaniiil 

dams'-... jifrh 

Sahi, the ertrwr"Kon''Xwi^.^ ■Bahi, 

who was the eldest son of the %yijaid 
Kamal Nath Bahi. The Defetv^^^ 
Nos. 4 and b w ere the sons of Bisnuth Sal \ 
a younger son of the .said (lagan Nath 
Baiii. The J'lainlills No.s. 2 to 9 claimed 
a half share of the share claimo,! by the 
P’.aintitf No. 1 in the property in suit 
inuler a lobala executed by the latter in 
their favour, dated -Ith July 1912. 

3'he Plaintiffs Ulc'god that the pvoperiv 
in suit belonged to one Baijnath Bahi Deo, 
who was a descendant of the common an¬ 
cestor of JMaintilf No. I and the Defend¬ 
ant.? Nos. l-'i; that Baijnath Deo died 
childless in Pons 1919--.Tanuaz’v 18(53 
leaving behind him surviving his widow 
Ananda Koer; that, after the death of Baij 
Nath, his widow got j)os;-;cssion of his pro- 
[H'rty and was allowed to remain in pos- 
so.ssion tliereof by (lagau Nath and Briiiatli 
Sahi, the grandfathers of Deferulards 
Nos, 1 to 5, and Plaintiff No. I under an 
ekrarnama exo<-iited'l)y them in her favour 
on loth Magh 1919 -19th January 
agreeing that they would sncct-ed lo th<; 
propz'rty after her death; that .•^f(el■^^;M•ds 
the INfuliaraja of Chota Nagpur rel'iist'il to 
iwognise the title of .Anand.i 7\o<*r lo Jiohl 
the jagir prop('rty in dispiifc iind wanted 
to lesiime it; that for this rea.son (lUgan 
Nath and Brinath pnnt Pk. 1,900 as 
Nazaranna todu* Mahaiaja and obtained a 
Wa (iiiza.sW po/ta, dntnl I31h Bhaffo 1923 
r- 1800 .V. 1).. each seem ing a half share in 
it; that .Anand.i Kocr died in Bhado of 
190-1 - September J907 and the Defend¬ 
ants No'<. 1 to o t(X)k possession of it and 
j)romis(’d to give half of the profits to 
riaintiff No. 1 and afterwards to divide it 
liiilf and half between him and the said 
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IVfVlf „ 

"E) was the illejjitiiuate 
^'f Haijnalh's {jraiullalher; that he 
^^.sely claimed I lie |»r()|KM-t>- described in 
'h'lchedii'c H of I he [ilaint as j;iveii to his 
father for mainleiiaiice: that J.jacl<maji 
Salii wJio looked after the a Hairs of Ananda 
Koeri, fraiididenlly {iot it under the pro¬ 
tection of the manager under the Encum- 
hert'd Estates Act as his maintenance 
grant ; (hat hefendant No. (> and his son 
J)efeiKlant No. 7 had no light lo the 
]'erty in suit aiul could not retain |Missession 
of any ]>orlion of it : that the incumbrances 
created in fayour of Defendants Nos. B-'J'i 
could not hind the I'lainlilts; that accord¬ 
ing to the Nfitukshara haw governing the 
family of tlu' IMaintiff No. 1 and the De¬ 
fendants Nos. 1 to C and the terms of 
the ckrarnama and \Va (lu/.asht mentioned 
abov(', the Plaintiff Nrt. I was entitled to 
half of the pro|>erty in suit : and that he 
theiefore brought the suit for possessitm 
aft(‘r iiarlition and lor mesne profits. 

The Defendants Nos. 1 to d filed a joint 
written statement. 'I’hey alleged that the 
disputed villages formed an estate called 
the Hadla estate which was an impart¬ 
ible estate, he'd by the eUh'st son of 
the senior bruncli of the family; that 
tlu* estate was a Thakurai (Jaddi to 
which the ehlost heir succeed as Thakur 
ac<‘ording to the ruh* of primog(‘ni- 
ture prevailing in th(' faiiiily and in 
Chota Nagpur; that the junior members 
of tb<‘ family did not gel any share in it 
but only maintenance and were called 
/i/mr/jfi.slidurs; that after the death of 
Thakur Ifaijnath Sahi Deo, bis widow 
Ananda Kocr was allow<*d to remain in 
posst'ssiori as a s|H(.ia! ease; (hat after her 


/j-iVv. , • 

.o.rne - /'> 

mat the oilier TlieiiibcJi, 


vm S.\ni Duo. 

* H'‘'”daiit No. 1 as the eldest 
-hraneli of the family , 
'ty in exclusion of 
'ie family; that 
Plaiiitiff No. I being k ior member of 
the family had no interest in it nor could 
<-laim [wirtitiou of it; that the (’krjrmnna 
and ^^'a (tuzasht nu'iitioiie<l in the plaint 
could not hind the Ibdendanls; and that 
the hubala set up by the PlaiiitilTs was a 
iiier-* eolourah!*' and collusive transaction 
<-rcatiiig no right under it. Th(*v also 
])lc;ub‘d under-vahrition, rrs jtidicain, 
cs(o})pel, limitation. 

The Defendants Nos. 15 and 7 fil(*d a 
joint written statement. They made a. 
st.iicment of their own right in addition 


to llu' ])leas raised h\ 
.Nos. 1 to .*b 


the 


1 b'fendants 


'J'he Dofondants Nos. 18 to ’2‘2 filed 
oii(‘ written slalenierit. The Defendant 
.No. 18 filed another statement. They 
declaim'd that their right was 

valid. 

'I’lu‘ learned Subordinate .Judge after 
flaming several issues hehl that the eJkTar- 
iHiiHu ereated no title in favour of the 
cNceutarits, for they had none at that time 
and that the Wa (iiizasht was a eontirni- 
alory polta granted to them who had no 
right lo the property at the time, it was 
executed and that the said pottu cannot 
he the basis tif Plaintiffs’ title. He fmther 
l'<‘ld that the jirojierly in di.spute formed 
an impartible estate subject to the custom 
of .^'ueeession by rule of primogeniture .and 
so he decided the issues against the Plain¬ 
tiffs and dismissed the suit. 'J’he I’l.i ini ill's 
thereupon preferred the above appeal. 

d/cs’-vAf, S. Sinha, Kulwani Sahai and 
]i<ii (lurii S<:tnni I'rosnd for the JMaintiffs- 
Apjielljints. 

Mr. Sushil il/rn/ftub Miillik for the De- 
h'ndants Nos. 1 to 5. Ro.spondents. 
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JjAIj (i.uuNDRA Nath Smit Dr 

Mr. Sijal I'okbruddi^ii h 
No. G Kesiwiulent. 

i ‘ 

Tlic .TrDtiMins'T ^1.: (Oru. uas as 

follows :— 

Chai’JIAN, .1.— j.'liis is a-n appeal hv llio 
Plaintiffs, 'riie pmieipal Plainliff is Pal 
Ciajendra Nalli Shah Deo. ^Fhe- other 
I’laintifl's are transfercn's from him of 
]>ortions of the interest claimed in the 
suit. The Plaintiffs claimed a half 
share of certain properties ori^^inally 
^'ranted by the Maharaja of (.'h<»ta NiJ^#?pur 
to Kharag Roy, and ])rayed for a ]>artition 


, en 
|()n P 

i»»i mip... ^ 

rule of ])rimo~geintiire>'w»,.. Vmxl 

goveriu'd the sueeession, Jj:i 1 (\_ 'Mqi 
Nath. Plaintiff No. J, was not eiG-, \ 
to any share in the property, inasmiui. 
as h(' is d{*seen(l(i(l fro7n a yonngei* son of 
th<' jnni*»r branch of the family of Kharag 
Rrn. In (»rd(‘r to understand the facts of 
the ease it is maa'ssary to si't out a poi'tion 
of the genealogy of the family. 


Khnrilfif Roy. 

(Crantcj from Maharaja of Cliotu Na^p-jr). 


Lachman 

Ml itiinjoy 
(Defrit No. 0) 


Oiij^ariKith 

I 


f 


I 

Pad 111 an Roy 

Kniidal 

I 

Dll on a 
I 

Karnnl a7ias 
J..o]mru 


Prayag 

Dcfdt«, Nob. 1, 2, 8. 


I 


Bh iinath 
I 

Defdta Nob. 4, 5. 


Sriii.itb 

Dbiit 

I 

Lai ffjij* ndra Nath, 
Plaintiff No. 1 


I I 

Jal Singh Bail Roy 

(I'hlldlo&Bj. I 

• Muni Siihi 


Rljif, loavirg a 
widow SiibauB Kuar. 

Ba*jnath, loft a widow 
Ana -d Kimr^ who 

died in Sep* cn.^er 11)07. I 

' Son 
(Defdt. No. 7). 


The faets are as follows :— 

In the middle of the eighteenth eentury 
Kharag Jfoy came with his father and 
brothers to Chota Nagpur, and in the 
y(‘ar J7G5 a ‘ birt polla ' of a village in 
Chota Nagpur was e.xocuted in his 1‘avonr 
hy the Afaharaja of ('hola Nagpur, to 
whom he v\'as related. The property was 
lea.sed to Kharag with his son, grandsons, 
etc. ‘ Putra Pautradi ’, ( Ex. CD. In 
I7C8 he was given another birt pot la hy 
the Maharaja, Ex. (.^ of P) villages, and 
liere again it was recited that his son and 
grandsons shonld enjoy the pro|>orty. In 
17BG a further grant (EjX. C'2) was matle 
by the Afaharaja to the then surviving sons 
of Kharag Roy, Hari ikiy and Padiuan 
Roy, and it was recited again that their 
son and grandsons .should enjoy the pro- 


piM'ty. A r('le.renee to the gonealogieiU 
t.ible will .sIk'W lliat J-taijnath is the llh 
in direct male, succession from Hari Hoy 
the elder son of Kharag Roy. 1 laijiialli 
die^l in December IwCri childless |<‘a\Migji 
widow named Anand Kuar. 'J’lie !»*>- 
|>erties, with lJu* exc(‘|)lion i>f /"'o- 

]>ci ties w liieh laid Is'eii lor 

maintenance, eame in(<» ili-‘ |'<-.‘"e-...'>iwn ol 
llie widow Anand Kuar. 'I'h'' M.iharaj.t of 
Chota Nagpur fheii a.s.^eiied (he right to 
I’esunu' tin* property llu* ground, no 

doubt, of (he tailiire of iJte .'.enior mule line 
of sueeession. At the .-aino lime, the two 
brothers, (bigati Nath and Srinath, who 
wa'ie (lese(‘Ji«led from Haii Roy’s younger 
brother Padnian Roy, claimed to succeed 
to the property. These disputes residted 
iii the execution of two deeds, one Ex. 8. 
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‘'“ij .. P--0- 

., i-’-A •«»•■> Hiic lived iipin pciyinent ol 
Jh'j- to the Miiliaraja, aiul that they 
take jKisseysion of the villages after 
deatl). The other deetl (Kx. 23) was 
’Vxeeuted hy the Maharaja of (’hota Nagpur 
ufxni the 8tli Septeiiibor JSOG. The deed 
is called a “ M'a (luzasht Sauad ” and 
recites that on receipt of a thousand rupees 
the Maharaja releases the properties in 
favour of Gagan Nath and Srinath, half 
and lialf. The J’laintifi! No. 1 in the j>re- 
sent suit is descended from Srinath. He 
claims Srinath's half share of the pro- 
jierties under this grant hy the Maharaja 
of the year 18G(5, and also by reason of tlic 
right of inheritance. .Defendants Nos. 1 


''\TJi Sahi JIeo. 

"'liNir.nd Srinath became en- 
• dn the death of liaij- 
.,j ' is <4 ^tjalion in the plaint 
that Xnand Kual^i. Sdow of Baijnath 
became possessed of tl^, ^ajierties by rigid 
of inheritance, but the hder allegation that 
Gagan Nath and Srinath were entitled to 
succeed is inconsistent witli this. Jt is 
in fact essential to the I’laintifTs’ claim to 
a half share by right of inlioritancc to ssiy 
that the w’idow did not inherit for Gagan 
Nath and Srinath died in the widow’s life¬ 
time, and the Plaintiffs claim through 
Srinath. 

The written statement of Defendants 
Nos. 1 to 3 also alleges tliat the entire 
estate was inherited by Baijnath, and that, 
as a s])ecial case, his widow was allowed 
to remain in jxissession until"lior death, 
but that tlie succession in fact remained in 


to 3 are sons of Gagan Nath’s elder son, 
and Defendants Nos. 4 and o are descend¬ 
ants of Gagan Nath’s younger son. De¬ 
fendants Nos. G and 7 arc the son and 
grandson, respectively, of an illegilimale 
son of .Jiban Sabi the grandson of Ifari 
Hoy. Defendants Nos. (J and 7 claims cer¬ 
tain of the projx’Hics partly iijxin the 
ground of long possessioti, partly upon the 
ground of a “ mohurmi ’’ grant, and ]>ar(iy 
Upon the ground that they were allowed to 
retain the jmiiicrties for their maintenanc'. 
.\s I have said, the suit was dismis.scd 
mainly ufKin the ground that the estate 
was imjiartible, and that the iule of primo¬ 
geniture ])revailed in the family, so that, 
in any event, the I’laiutiff No. 1, who is 
descended from a younger s< 4 n of the junior 
branch of the family, inherited no title tf) 
any share of the property. 

'J'he plitini alh'ges that the propertic's 
sued for Were tlu' hereditary jayirs of Baij- 
nath Sahi. The Plaintiff says in his evi- 
d(‘nce that Uie euliie. [a’opei'ty belonged to 
Baijnath. ihe J'liinliff further alleg(>s 


abeyance. Those Defendants say that 
after the death of Baijnath’s widow Defen¬ 
dant No. 1 the eldest heir of the 

senior branch of Gagan Nath’s family 
entered into possession. 

Defendants Nos. 4 and 5 did not con- 
tc.st and Defendants Nos. 6 and 7 support 
Defendants Nos. 1, 2 and 3. 

The only possible inference from the 
pltia<lings of both parlies and the evidence 
of J’laintiflf No. 1 is that the entire estate 
(saving certain alienations made by way of 
maintenance from time to time) descend¬ 
ed to Ilari’s son and son’s sons, and that 
on failure of male issue in the direct line 
from Hari, the property went to the then 
existing male issiic in the direct line from 
Pad man the younger son ot Kharag. 

It follows that the Maharaja of Chota 
Nagpur had no right to resume on the 
death of Baijnath, for there had not been 
any failure of heirs male to the grantee 
Kharag. The plaint in fact states that ftie 
endeavour to resume was improper. In 
so far, therefore, as the Plaintiffs’ claim is 


* f' 
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based upon the Wa Guswisht Satiad 
.Maharaja in favour o| N 

Sriuath in September Y 
«ase must fail, for the J ^vja no’ 
any right to resume ’ .. Iright to *x*<*it€ 

that grant. 

» It remains to consider whether the 
Plaintiffs can succeed by reason of right of 
inberitance. The Plaintiffs’ case on this 
alternative ground appears to be that on 
Baijnath’s death Gagan Nath and Srinath 
both at once inherited each a half share, 
and that the Plaintiff No. 1 succeeded to 
Srinath’s half share by representation. ^ 
assume that the widow did not inherit, for 
otherwise the Plaintiffs’ case must fail. 
The first question to consider thus is, 
whether, when the new line of succession 
opened upon the death of Baijnath, Gagan 
Nath had th^ right to succeed to the cx- 
c^lusion of Srinath, or whether both Gagan 
Nath and Srinath inherited each a half 
share. 3 jyroceed to consider the evidence 
in favour of the I^laintiffs’ contention that 
Gagan Nath and Srinath both inherited. 
If they did not both inherit the I’laintilTs 
who claim through Srinath, have of course 
no case by right of inheritance. The 
Appellants’ counsel relied, in the first 
place, on the terms of the leases of 1765 
to 1786. The lease is given in each case 
to the lessee and his son and grandsons, 
etc. (putra pautradi). It has been held by 
the Privy Council that a modern Hindu 
Will executed in these terms in Bengal 
would now create an absolute estate un¬ 
conditioned and unlimited. If this were 
the case here, the Plaintiffs, as members 
of an undivided Mitakshara family, would 
be entitled to a share, though not to a half 
share. But none of the Wills dealt with 
by the Privy Council are earlier than the 
year 1868. The ground of the decisions 
’ to have been that the words 

“ putm pautradi ” had by that time (1868) 



impossioie . 

arrival of our jmiuuxotion. ^ jbf 

Chota Nagpur, the words "‘putra panii V, 
had acquired a technical significance, ^ 

1 have said, it is not the case of eithei 
party that the estate was governed by the 
ordinary rule of survivorship in the Mitak¬ 
shara, as it would have been if the intet^ 
pretation given to the words “ putra 
pautradi ” by the Privy Council were held 
to prevail, and “ optimus interpret rerum 
usus.” The fainily have for several 
generations interpreted the words “ puita 
pautradi ” in the present case to mean, 
what in fact they literally mean, son and 
son’s sons. The next point in favour of 
the Plaintiffs’ contention is the fact that 
Gagan Nath and Sr inath executed the joint 
deed in favour of Baijnath’s w idow in 1868, 
and subsequently accepted a joint Sanad 
from the Maharaja. But it must be re¬ 
membered that even a<“cording to the De¬ 
fendants’ case Srinath would have succeed¬ 
ed in the event of Gagan Nath’s death 
without male issue. It may be that it was 
with this in view and in order to save 
future trouble that Srinath’s name was 
joined with Gagan Nath’s in the deed.s. 
It is common ground that in spite of the 
joint grant of some property to the two 
brothers Haai and Padman in 1786 the 
elder brother Hari’s son succeeded in 
preference to Padman’s. There is further 
the fact that the deeds of 186.J and 1866 
were entered into under the pressure of a 
threat by the ^laharaja to resume tte 
estate. This is stated both in the plaint 
and in the written statement of Defend¬ 
ants Nos. 1,2 and 3. The Plaintiffs next 
rely upon the fact that Defendants Nhs. 1» 

2 and 8 entered into cerhsin trsnsfM^ions 

lU 



THE CAIi'CTJTTA WEEKLY NOTES. 


[VoL. XX. 



Natti Satti V 


'WiiA Nath Sahi Deo. 



lllW 

j Clear art- 


s had any title 

^ v'YroJierty. A stronger inference in 


\ vl have found that Hari’g son 
) i.Jio^^T^arag’s estate in prcfer- 
, ^ ,,nger brother Padman’s 

',',^is w ■' .^ont objection. If is 
tuc*,!^.yi'e prc\| ‘»^^at Gagan Nath’s 
family had the rigi succeed to the ex¬ 
clusion of Srinath’sV'i^nd that this M'as so, 


of the Plaintiffs can be drawn from is supported by a substantial preponder- 

r tl^ aW fh- this transaction Defend- ance of evidence. Moreover they are in 

ai,nd tJuUowed to be joined possession. I therefore hold that ih© 


!^*&iy^theit|^SfiB co^h J^etendant No. G, Plaintiffs’ claim by right of inheritance 
*/y/‘h© drrived'‘SiS*title'to that particular pro- must fail. 

V porty fronj a leas/^'’" :im Plaintiff No. 1. 1 have carefully considered whether the 

• That is tJie sum ol .-be .main evidence in Plaintiffs could succeed upon t^e ground 
support of the lUaintiffs’ case. that the Wa Guzasht Sanad of 1866 was 

On ’the other hand in favour of the the result of a family arrangement which 


opposite contention that Gagan Nath could be upheld upon the principle for 
succeeded to the exclusion of Srinath, is which Stapilton v. Stapilton (1) is the 
th(> fact that Gagan Nath put this claim leading authority. The story told in the 
to exclusive succession forward so far back judgment of the Judicial Comimissioner in 


as thc‘ year 1874 before the Judicial Com¬ 
missioner of Chota Nagpur. His claim 
W'as lu’ld to be good (Ex. D); his suit, 
w*HCii was for recovery from the 
widow' Auiiiv.l Kuav, being defeated 
only u))oii the gnuinil that he had en¬ 
tered into tlu' agreeiiumt with her in IftG.'l. 
The leai'jied Subordinate .Tudgo is wrong 
where he says that Srinath appeared in 
that suit; but the fact that Srinath did 
not aj)p(*ar does not do away with the evi¬ 
dence that Gagan Nath then succesfifully 
asserted .a right to succeed to the exclusion 
of Srinath. As to the value of the oral 


1874 suggests that upon the death of 
Baijnath the Maharaja claimed the right 
to resume, and went so far as to attach 
the property. Ail the members of the 
family asscmibled and f>rote8ted, bnt the 
Maharaja dcxilined to make any conces.sion 
further than a grant to the Avidow for her 
life. The result was that the brothers 
agreed to alloAv the widow' to remain in 
])ossession for her life, and subsequently 
took a rcgnint from the Maharaja, the 
ti'rms of which were drawui so as to avoid 
any recognition of any title in the widow 
while at the same time it discharged the 


evidence I see no reason to differ from the Maharaja from the duty of maintaining 
afipreciation of it expressed by the learned such case was distinctly 

Subordinate Judge. The other docu- made in the plaint and I have with reluct- 
ments put forward have also been rightly ance d<x:ided that the Plaintiffs should not 
estiiuated by him, for it must not be for- 1^® allowed to make it now. Indeed their 
gotten that Srinath had a "right to succeed counsel did not respond very readily to 
upon the death of Gagan Nath without my suggestion that he should be permitted 
iiAalo issue, and that therefore it was not And X have not been un- 

uiiuatural for Srinath to join with Gagan influenced by the indications that this 
Nath in signing papers and executing litigation is a mere speculative indulgence 
deeds.. He was joirrt in mess with Gagan (ij i ah 2 ( 1789 ). 
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OD J,hc part of Plaintif . li t 
whom Plaintiff No. ^ .|^old 1 
interest. ^ * 

I have sorupulouBi^*iJ»foided deciding any 
question the decision of which did not 
ajJi^ear to be absolutely necessary upon a 
]>roiKir interpretation of the pleadings. 
I have not, for instance, decided the ques¬ 
tion of the right of the widow to succeed. 
'Phe pleadings and the evidence seem to 
suggest that the widow had no right to 
succeed, for both parties appear to plea# 
that the grant was limited and conditioned, 
and the words “ putra pautradi ” if they 
are words of limitation at all w’ould ex¬ 
clude the widow. 1 note thsit in the case 
before the Jud^tfial Commissioiu'ir in 1874 
the widow” indirectly conceded that if her 
husband had not obtained a 8e])aiate share, 
by partition she had no right to succeed. 
But 1 express no opinion on the question, 
for it was not fougjat out. It is, in my 
view, important to avoitl so far as i) 08 sible 
making judicial pronouncements which are 
not absolutely necessary for the determina¬ 
tion of a case as set out by the xdeadings 
of the parties, more especially as such 
pronouncements tend in any event to i>rc- 
cipitato and to fossilise legal conceptiotKs 
which, in the case of (Jhota Nagpur, at 
any rate, are probably transitional and 
temporary. There is also a i)eril of an 
opposite but equally serious kind, 1 mean 
the danger of antedating modern ideas. 

The case has not been well conducted 
on behalf of the I’laintiffs at any stage. 
I would dismiss the appeal with costs. 

Atkinson., J.—This is an action brought 
by the Plaintiffs for a declaration that 
they are entitled to an hereditary jagir- 
^dari right in one-half of the lands described 
and set forth in Schedule A to the plaint 
and that possession of the same may be 
awarded to them coupled with consequen¬ 
tial relief. The Plaintiffs’ claim is bused 


estate and thav. _ .irb. 

the 8th September 1866 the r ui. 

No. 1 is entitled to a haU’ share of sik 
proi)ei-ties. The . I* ‘ 

and 3 who are r 
deny that the ’ 
other I’laiid ’ 
they seejv 
lands; and the 1 )fc. 
that the lands sot o.. 
the ])laint are old ancestral propenuv 
iupxirtible in character and descendabli 
b;^ jite rule of primogt'iuture a(icording to 
the custom which prevails in (Ihota Nag¬ 
pur ; and that by reason thereof the 1 )ef(m- 
dant No. 1, being the eldest male heir 
in the lineal line of descent, is ontitl<>{l 
to possession of all the jiroperties 
enumerated in Schedule A to the exclu¬ 
sion of the I’laintiff No. 1 or the l.’laintills 
Nos. 1, ‘2 to 9. The Plaintiff No. 1 
claims a half share of the lands mentioned 
under the deed of the 8th Septeniber 1866 ; 
and the Plaintiffs Nos. 2 to 9 represent 
]X)rtions of such half share which the 
Plaintiff No. 1 assigned to them for value. 

However the main contest is beK\<‘i'n 
the Plaintiff No. 1 and the Defendiint 
No. 1; and the main questioii for decision 
in this case is wdiether the proper! n's ,'^i’t 
forth in Scheihde A form an impartible 
estate governed by the rules <d' pnmogeni- 
ture iiccording to the euslo"' jU'c'railing 
in Chota Nagpur: (u-, uiud'i-r (he estate 
is paitible as onfinaiy join/ Hindu pro¬ 
perty governed by .Milakshara Xjaw’. 
Tlie” main /a<‘ts of the case are as 
follows :— 

One ICharag (tai, the common ancestor 
of the Plaintiff No. 1 and the Defendant 
No. 1, came to the province of Chota 
Nagpur about the year 17^. He was a 
relation of the.<thea Mahiaraia of Chota 
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villa 
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-Village, VIZ., 

/.ow jjansan nnct'^y ^ subwev/ient grant 
tl.' the said Maharaja 

to Kharag Rai 
t5«Howe’“ *>^6 pergana 
f*^13(11 ^thejftj^ilCs &o-lt iDT’. ) ^etdfy ^ notice the 
derived'fnS'title'to that pal?^S 
perty t'ronj a lease* *' 7m PhuV)!’'"***-™ Sahi, 
•‘That is the sum ol Jie.ir® Maharaja grant- 
support of the riaintiff*^’ Hari Sahi and 
puCitaib Sahi. Hari Sahi was the ehlest 
OK son of Kharag Rai and Padam Sah* - vas 
the second son. Tlie Plaintiff No.,.'tV'‘d 
the J^efendant No. 1 are the descendants 
of Padam Sahi in tlie direct line of sucet's- 
sion, llari Sahi’s line having beeonu*. 


extinguished on the ileath of his great- 
grandson Baij Nath who died childless. 
The Defendant Mo. 1 is the eldest male, 
descendant of (lagan Nath and the Plain¬ 
tiff No. 1 i.s the eldest male descendant of 
Srinath who was Gagan Nath’s second 
brother; the father of Gagan and Srinath 
being Ijolu'a Sahi, the great grandsoji of 
Padam Sahi. The proprirties comprised 
in the three grants, which I have men¬ 
tioned, from their resi)ective dates hrve 
descended without (piestion to the e!d('nt 
male heirs of the commoii ancestor Khanig 
Rai down to tin*, year 1842, a iieiiod of 77 
years. In Gliota Nagpur the custonj of 
primogeniture does prevail in the case of 
grants made by the Maharaja, whereby 
the projieily so granted by him is deeme.d 
impartible and descends to the eldest 
male heir by lineal descent. This custom 
was recognized in the case reported in 
Kopilnmith v. GovcrnmcHt (2). This 
custom which is recognized in the province 
in respect of grants of land made by the 
Maharaja, applies with greater force in 
the case of grants of property made 


yi} 82 w. H. 17 ( 1874 ), 
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c .l.ni''araja and his relation?. 
- repoi *tp2-1910) on the survey 

ah(i'settlemHiu ’iVe District of Ranchi, 
compiled by Mr Reid, I. C. S., a 
gentleman of high rcfiute and authority, 
1 find this custom to be well-established 
and recognized. At page 110, paragraph 
253, speaking of the very tenures under 
wliich the property in this suit arc held, 
he says as follows :— 

“ Jagtr tenures are also ^irajiartible ; 
-^.Ihe law of primogeniture is the rule in 
the Mahajuja’s family. The eldest son 
therefore succeeds to the estate, the 
younger brothers being entitled only to 
maintenance grunts.” This custom has 
always regulated the succession to landed 
l)ropcfty among tlic various jaginhirit and 
other tenure-holders of one of the same 
family as the chief. Not only is this so 
but nearly all the tenure-holders who are 
not of the same fan^y have adopted tlio 
same custom of succession to the exclu¬ 
sion of the ordinary Hindu Law of inherit¬ 
ance. The antiquity of the usage is 
proved by the fact that it was recognized 
by the Jjegislatnrc as far back as the 
year 1800. Again, I find that Col. 
Dalton in the year 1875 says ‘ the 
ortlinary Hindu Tiuw does not apply to 
Ihese estates ijayirs) as by custom and 
under the provisions of a I'esolutiou jiassed 
in 18^, primogeniture is admittedly the 
lex loVi ’ and on page 112 of Mr. Reid’s 
report, in paragraph 266, he summarizes 
the general custom as to the tenure of 
all estates held from the Maharaja and 
says ” they all follow the law of primo¬ 
geniture : the eldest son manages the 
estates ami the , younger sons obtain 
khorposh grants. In some cases the 
latter pay a quit-rent to the elder brother 
but they continue to hold the khorposh 
grants even if the estate is transferred by 
sale or otherwise alienated, bwt the 
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khorposh grants r 
• default of male b jdL’ha^ 

to be the prevail" , -J'iliic. 

no cases whe# estate is divided even 
though there three or four brothers 
in each generation.” 

This being then recognized custom of 
the estate let us examine the facts of this 
case for the purposes of seeing how 
obediently was ’ this rule of custom 
followed and obeyed by the Plaintiffs’ 
aiiceltors in their dealings with the, pro¬ 
perty now in question. Prom li65 to 
1842 all the granted properties j 
from Kliarag ilai to liuri Sahi, Mon'^ 
and Jiban Salii, each being in turn 
eldest male heir in direct line of succes¬ 
sion to*their common ancestor Kharag 
Itai. Biju Sahi was the father of Baij- 
nuth : Biju died prior to 1842 leaving 
Baijnath his only surviving legitimate 
son, a minor under the guardianship of 
his mother ^ Mussammat Suba Koer. 
At Biju’s death all the granted properties 
were vested in him, as the holder thereof, 
save as to such, if any, which were granted 
to the junior members of the family by 
way of maintenance, and this was so even 
though the grant of one mouza, namely, 
the village of Kena, was made ui the year 
1786 to Hari Sahi and Padam Sahi 
jointly, liohra Sahi, the great grandson 
of Padman Sahi, being the descendant of 
the second son of Kharag Kai, challenged 
the right of succession by prime^eniture 
to the estate in the year 1842 as between 
Musammat Suba Koer, the guardian of 
Baijnath and himself. By an agreement, 
dated the 3rd September 1842, Lohra 
Sahi abandoned his claim and admitted 
that the estate was impartible by the 
custom of the family and descended 
according to the law of primogeniture and 
agreed, in lieu of his then alleged claim 
!>«£or. partition, to take portions of the 
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partible, j. 
original auefe,. 
ed a six annas share of the 
naintenance. Each male holdei* 
time being of the estate as the eldest kuaie 
acquired also by custom the title of 
Thakur. This continuity of title began 
with Hari Sahi and followed uninter¬ 


ruptedly in the course of egich male heir 
successively; and the Defendant No. J 
now enjoys this title. Bachman Sahi 
was the illegitimate son of Biju Sahi, the 
father of Baijnath. He also acquired a 
portion of the property by way of grant 
for maintenance; and he possibly may 
have acquired a portion by wrongful po.s- 
session or adverse title, but this is not 
clear. He never questioned the custom 
of descent prevailing in the family and 
possibly being an illegitimate son having 
no rights under the Hindu Law he did 
not care to do so having nothing to gain 
thereby. The Defendants Nos. 6 and 7 
are his descendants and they are now in 
possession of the properties set out ip 
Schedule B to the plaint. These pro¬ 
perties really form part of the properties 
in Schedule A. 


Baijnath died childless in 1862. It is 
alleged by the Plaintiffs in paragraph 6 of 
their plaint that Baijnath’s widow, on his 
death, took an estate of inheritance in all 
the several moozas mentiohed in Schedule 
A of the Plaintiffs’, claim, but the Defen- 
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Erai.. *. to which 
stud ilj iillowed^tated in 
Deicn';^ato is 
ys* d<'rived'fii&*title'to ^Jjat -in- 

' V poi“ty from a leaw’* 3m VU'^nfiffitposh 

•'i:hat is tJie sum ol .hc.rD)port during Thi^., iiidgniont is of vital impoi^ance, 
support of the. ]:’l uivji«»i>aiinath died •^ d'liiough it can not operate in any 
ho failure of male heirs^^.’ as res judicata, we are entitled to 

QP- Nath and Srinath, grandfathers ^Ji . ^ h considerable weight to its authority, 
e inaintiff No. 3 and the Dcfendahi’\... .,„,r the iudmaent of a Court of comne- 
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ifl ± .1 ri®«5iture, the Judicial 

^(.,|^r, Mr.,. ' in his judgment, 
dated i-ac!'''22nd IN^yheld that the 
estate sought to be iw)t'ered was im¬ 
partible : he denied Gagan Nath’s relief in 
that action because he held that Gagan 
Nath was bound by the agreement- of the 
'23rd January 1863, and that as against him 
th(^ male heir, the widow was rightfully 
arid lawfully in possession of the property 
under the provisions of that agreement. 


the' 

No. 1, were alive and in being—and the 
succession of the family estate then, in 
the events that hapi)enod, passed lo Gagan 
Nath as the- eldest male heir; and thus 
it appears clear that there was no failure 
of male heirs to warrant the INIaharaja in 
claiming to resume possession of the pro¬ 
perty as if in default of heirs. I shall, 
however, revert to this aBi>ect of the case 
at a later stage. I pass by also for the 
present the agreement of the 23rd January 
1863 made between Gagan Nath, Srinath 
and Musammat Suba Koer. Between 
1842 to 1862, a period of 20 years, no 
question arises as to the succession of these 
ancestral estates. In 1862 the widow of 
Baijnath seems to have been in posses¬ 
sion of the ancestral property, not by 
virtue of any inheritable right, but by 
reason of some special license conferred 
upon her, and she remained in posses¬ 
sion until her death. In 1874, (^agan Nath, 
the grandfather of the Defendant No. 1 
who was a party to the agreement of the 
23rd January 1863, claimed to recover 
possession of the family property from the 
widow of Baijnath who was then in pos¬ 
session of the same. Belying on the 
egtate being impartible and descendable 


)ig the judgment of a Court of compe- 
leiit jurisdiction which has never been 
impugned. The widow died in *1907 and 
she. was predeceased by Gagan Nath and 
Srinath, and, on her death, the eldest 
male issue in the lineal line entitled to 
succeed to the property ^ the heir of 
Baijuath was the Defendant No. 1. The 
Defendant No. 1 entered into ]:)ossession 
of the property as the male heir; and 
claims that he is entitled to hold the entire 
cstiito that is left after the portions 
assigned by way of maintenance grants 
have been deducted, and he assumes the 
Tight and title of Thakur. Thus from 
J765 to 1907, there has been only one 
attempt to challenge the impartibility of 
this estate and its method of succession 
by the rule ol primogeniture; and this 
attempt failed in 1842. As against this 
the question as to impartibility of the 
estate and the custom of descent were 
established by the judgment of 1874 of 
the Judicial Commissioner of Chota 
Nagpur, The line of descent by primoge¬ 
niture, coupled with the impartibility of 
the estate, has continued from 1766 to 
1907, a period of 142 years. The widow’s 
period of possession does not operate to 
defeat this conclusion. She was put** 
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into possession by the male h 
life; and never, from 
of the widow in 190' «ner 
tion that the estate ^^'ot by ..i. 

partible and did fAlow the line of 
succession by prn. .ji^eniture; save in 1874 
when these two questions were firmly 
established by the judgment of Mr. Davis. 
The documents and the admitted facts 
coupled with the oral evidence sati.sfy me 
beyond doubt that this estat<; is by custom 
impartible and follows the line of succes¬ 
sion by primogeniture. In my opini' 
the custom alleged in this case bj 
Defendant No. 1 has been proved to 
satisfaction to be a custom invariable, c 
tain, continuous and ancient. The o. 
evidence is conflicting, but on a full con¬ 
sideration of all the evidence 1 incline to 
the opiniofl that the oral testimony ad¬ 
duced by the Defendant No. 1 is more 
reliable and trustworthy and consistent 
with the facts and the history of this caso 
than the evidence adduced by the I’laiu- 
tiffs. The onus is on the Defendant lu 
])rovc the custom ho relies on. I think 
he has done so; and the Privy Council liave 
laid it down that where a cuslorn prevails 
in one branch of a family it is strong evi¬ 
dence to be relied on that it applies with 
equal force to another branch of the. same 
family Garuradhwaja Pramid v. SttpcTuu- 
dhwaja Prasad (3). I think the custom 
alleged in this case j>revails in all 
estates granted by the Maharaja of 
tfliota Nagpur; and every authority I 
have been able to refer to recognizes this 
custom, not only as a family custom pre¬ 
vailing in the Maharaja’s family, but also 
as the lex loci custom of Chota Nagpur. 

As to the agreement of the 23rd Janu¬ 
ary 1863 made between the widow of 
Musammat Suba Eoer and Oagan Nath 

(8) 8 0. vr, N. 88: s 0. I. L. R. 28 All. 87 
• (i8eo), 




mich 


I The 
\by 
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V,... 

or 
ai: 

(iagu. 
jointly lo 
death ol 
fact or la 
Jaau’* 

Natl. 

Arrangement , 
jfitenancu ot 

■)nf(‘rred upon her no intere.Sb 
h she had t'- < 'otherw'ise acqu 
,ilh had not! ^ to bargain with; he 
was not the male heir entitled to succeed— 
he had at best only a spes succcssionis 
in this property. His claim to bo jointly 
entitled to succeed with Gagan Nath was, 
as T have stated, by custom of the family 
unsustainable. If this agreement had any 
vitality it could only bind the parties to 
it; and could 7iot alTect or fetter the rights 
of the reversioners. The agreement of 
the 23rd January 1863 has therefore no 
operative legal effect to alter or vary the 
impartible character of this property or lo 
change its nicthwl of devolution; and so 
far as it is relied on by the Plaintiff to 
support the theory of jiartibility of the 
e.state, it is valueless, being grounded on 
mistake ; or alternatively at b(’st as an ad¬ 
mission by }>er8ons whose admissions can¬ 
not bind or defeat the legal and legitimate 
interest of reversioners whether in exist¬ 
ence at the time or thereafter to be bom. 

The next question that arises is a>8 to the 
grant of the Sth September 1866 made by 
the Maharaja to Gagan Nath and Srinath 
jointly of all the same lands contained in 
and granted by the three original grants 
of J765, 1769 and 1786. After the death 
of Daijnath childless, the. Maharaja cod- 
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fx'.- - •> *-'-•» '^liaijnave been • ; / rame entitled to an estate of inheritance 

ViSS^*no failujp^^ of nvey an absv ’}' properly. This issue is not raised 


'Tath Sahi Deo. 

A- 1. Manifestly there was no 

jggg ^ 

•i-T|(fit Ch of the Maharaja 

in dis- 

^^en m existence 
lineal male heirs entitl^ to succeed to the 
ancestral estates in accordance with the 
custom which we find to have been so 
conclusively established. 

It therefore becomes unnecessary for 
us to decide the question as to whether or 
it the widow of Baijnatli on his death 


- . .iO villa^^oe-‘^“'fe^iJ'^'=’ ^Spossesfiit., *^!ifhe property i 
•I ainn>y .^nb8ec,<ien^'xi- pute, because there v^ ^^en in exis 
the K;n*H I'. i:_i i 
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Natb ar 


nvey- . 

tn • "aar'estaB th«> lands descen tly by the pleadings; and 1 deprecate 

j ^^generatien • ‘••J tllt-.on coupled n «Ming points not raised, and unnecessary 

fiTu wwer of aheiiatidieii Lalit the purposes of the decision of the 

Chukkun Lai (4). Authority, however, i^’ particular case before us. I therefore re- 

-in I* 


to be found that these words of limitation 
may be controlled by custom limiting their 
scope and operation; and it is stated that 
in Ohota Nagpur that custom ascribes to 
these words the meaning “ so long as 
there are lineal male descendants entitled 
to inherit.” Perkash Lai v. Rameswar 
Nath Singh (5K dustom conclusively 
proved and established can override or 
modify the ordinary law. Whether the 
case in Perkash Lai v. Rameswar Nath 
Singh (6) be good or bad law, it is immate¬ 
rial to consider in the present case; but 
assuming that the words of limitation are 
controlled in Chota Nagpur by the custom 
alleged to exist there, in my opinion there 
was no failure of heirs within the mean¬ 
ing of that custofltt to warrant or jurtify 
the Maharaja’s right of resumption. 
There was a lineal heir in existence en¬ 
titled to succeed to the ancestral es^ee on 
the determination of the estate of inherit¬ 
ance vested in Baijnath, in the person of 
flagan Nath, the grandfather of the De- 

(4) L R. 24 I, A. 76: B 0 1 0. W N 887 
(lB07i. 

CO I. L. B. 61 Ckl. 661, 66941804*. 


frain from considering the applicability of 
the decision of the Privy Council in the 
case reported in Thakurani Tara Kumari 
v. Chaturbhuj Narayan Singh (6), and for 
the reasons given, it is unnecessary to do 
so. . . 

In my view the prior existing grants of 
I7fi5, 1769 and 1786 were in 1806 subsist¬ 
ing, valid legal gr^ts and that the regrant 
dated the 8th September 1866 was a mere 
nullity. If, however, the grant of 1866 
had any legal force or efficacy, I am of 
opinion it woidd operate as a graft upon 
the prior existing right and interest; 
and that the grantees thereunder, Gagan 
Natb and Srinath, would be constructively 
trustees for the lineal male heir or heirs 
of Baijnath. 

The Plaintiffs’ case is entirely based on 
this document of the 8th September 1866 
In my view that document is in law and 
on the facts of this case a nullity and 
thus it follows that the Plaintiffs* case 
must fail. The question as to whether 
the Wa Guzasht regrant of 1866 could be 
supported on the principle recognized by 

(6) 19 0. W. K. 1119 (1916). 
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SHiifirsby ». Slin^'shy. /leUi 
that the caliititj in by the 
Ti ial Judge cj a sculptor, 
friend of the Judge, irho 
gave it as hit opinion that 
the child bore a strong 
resemblance or likeness to 
the fat her, was icrony 


fIBPORTB (iM Index). 


Birthday honoius and the Bench and the 
Bar. 

\\'(i n()t(' v\i(li ]»l(‘asuio lhat tiu' birthday 
lionour.s list Ibis year does not igno:e, as it did 
soriKdiriies in the [>a.st, the Caleulta High Court 
Boneh and the eonfernn'iit of a KnighthcKMl on 
the Hon'hle l\lr. Jnsiice ('bitty, who is now a 
\C’ry senior .Jndg'* of llie Court, is appro- 
priate. 'I’he conferment of a K.('.I.K. on tin' 
.IIon'l)le Xavval) Samsnl Jluda will also be vy'l- 
eonied by tlu' legal profession. The piihlie may 
be little aware of the nsetnl work that he has 
doin' as a member of the Kxeentive* Conneil to 
the (loverninenl of Jiengal, but the legal pro- 
fe.s.sion is aware that in many bard cises the 
prerogative of mercy has bc'on very appropriate¬ 
ly exerci.sed by the (iovernment, under his 
advice. Among.st his other duties he was in 
chargi* of the judicial ])ortfo'io and it is well- 
known that in cases wheri* tlm aggrieved per¬ 
sons or the public memorialised the (iovern¬ 
ment for reprieve or commutation of sentences, 
the Tlon'ble Member used to give the matter a 
thorough judicial consideration and the orders 
liassod by (Jovc'rnment in tiuch cases have, as a 
ru'e, met with pulilic approval. 


Rule to issue if one of a Bench of Judges is 
of opinion (hat it should. 

Where a Bench is composed of two judges and 
one of them is of opinion that a rule .should 
issue and the other is not, it has generally been 
the rule that the opinion of the ^senior judge 
should prevail. But, we believe, that there has 


b 


. Wd i> . 

'r couti u, 

..icnt on a •uin^ .ro of the 

judges were ol opinion .h.k no prejudice' 
could result from the eomment, and that 
in any case the, report of the application would 
sunie-icntly prevent such prejudice. But flu’ 
third judge thought that the rule, nisi should 
issue. The (ourt then'upon ordered the rule, 
to issue, being of opinion that where one judge, 
thought that there was a prima facie ea.se to 
be an.swi't’cd, his colleagues should allow (be 
rule to go. It goes without saying, however, 
I hat at the .showing of cause the opinion of 
the majotify on the ful'er malerials b('for(' tli''iii 
should prevail. The math'V of proeedtin' (<*- 
ferred to above is noticed by our 
temporary of tlu; ringli.sh Lair Jnunia} in ib’ 
issue of flic ^ind April last. 


TAV^rEXT OF DECRKTAT. .\.\I0(’XT 
OFT OF COr'R'l’. 

(jhicstions of ])aymcnt oiH of ('(jurt to the 
decree-hold('r have so ofU'ii jiii.scn for decision 
before our Courts fliaf we have almost on 
overwhelming amount of casi^-law' on the sub¬ 
ject. But, Mnlbrluiialely. in spite of this 
abimdancc of ca'C-law. the troubles of a 
lawyer having to deal with such questions have 
remained a.s great ;is ever. The law on the 
subject has been laid down in Or. XXT, r. 2 of 
the Civil Procedure Code of 1908, which is a 
jiK'n' reproduction, with slight modifications, 
of tJu' uld sec. 258 of the Code of 1882. 
Sub-r. bl of the old sec, 258 did not read the 
■word.s “ of ;,Qny kipd ” after the word 
" diXPee ” in the first jKilrtion thereof ; consc- 

t Rl<f 
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said ^ 

..Ail 


Aie vii 
>ybsei,'ien:’ 

}.-■■ the 

K - 

ti. wordund 

^ 5gVo^.l^;4fid limit- r- 

P?#iiir‘theillRi«b co^l< in’- JJetiS' ^o ontntp ''•- 


t " 


•^has alread} made. So the jiulgment- 
Cl,,^vyjtxmilly take all ]«>s.‘4ible care to 
t '^>-ordcd in Comt. But tlui 

.■*der is t)ii an altogether 
omission 
because 

the noJi-recogriitioii of payment means to him 
a <‘hiince of b(“ing paid ov<!r again. 'I’hen*- 
fon* it is rather the decrP('-hold(>r's interest to 
omit to certify. It is for this reason that the 
Ijegislatnre lias im|)osed on him the inifierative. 
duty of certifying the jiayinent hy use of the 


dei, ' 

ijj'j^^w-.diitM.JOie;' i 222 ^ootin^» reason of his ' 

,„_^cted to certify, lie runs W^immcdhile risk, 

LM6H- t al . ' . 1* _ ' 



]iayniftnt 

duty it is to*'lTjttl«iX4) the deci’ee. and the Court 
shall record the same accordingly." Sub-r. (fi) 
of the section gives tin- judgment-debtor a 
corres|)onding right to inform the Court of 
such a [layincnt or adjustment and to have, the 
same duiy recorded. This sub-rule thus 
enacts—‘‘ the judgment-debtor nuiij inform the 
Court of the payment or adjustment," and 
apply to have it ree<»rded after due n<>ti<*e to 
the decree-holder. I'^rom a careful compari¬ 
son of the wordings of the two snh-rr. 1 and ‘2. 
and the use of the words nhall and mnij le- 
spectively in lliem. it will ajiiwar that whil •. it 
is comjvulsory for the dccrcc-holder to cc'rtify, 
it is optional with the jndgment-dehlor to 
apply for certification and recording of.pav- 
ment and adjustment. This difference in the 
Iniv exists not without good n>ason. The 
judgment-debtor has been given a mere option 
which hr may, or may not, exercise.* with the 
risk of his |Kiyment connting for nothing. 
1’he decree-holder has no such option: bo 
must certify the'|>ayment or adjustment, it i.s 
his imperative duty to do so. So a question 
naturally arises—What penajty has been 
preserihed for the decree-holder’s neglect of the 
dutv to certify? An answ'er to this noestion 
will be found in sub-r. (S) of Or. XXI, r. 2, 
whieh lays down— " A payment or adjiistment. 
which has not been certified or recorded as 
afuve.snid fi.e., in the two foregoing gub-Tlilesl. 
ftlSiall not be recognised by any Court executing 
thf decree." Tf the j avinent be not recognised 
it is manifest lo<-s to.the judgnient-debtor in¬ 
asmuch as he will get PQ credit for the I«»y- 


thal from the old see. ‘i-'iiS fwliich jirovidcd that 
an uncertified payment or adjustment could 
not be n'cognised «.v a payment or ndpixtinenl 
of the decree by anv Court executing the 
decree), the words in italics have been omitted. 
The jiresence, of the. italicised words in the old 
section rc'sti'icted the non-recognition of uncerti¬ 
fied |»aymenls to a vef-y limited .scojic: and 
eoiKseipiently under the old section it was m.ain- 
tained that there was nothing in the biw' (o 
prevent the recognition of an uncertified pay¬ 
ment or a<ljuslment for the pnrjiose of prolong¬ 
ing the period of limitation for applying for 
execution under sec. 20 of the limitation .*\ct. 
Tbit the above italicisi'd words have been 
omitted from the last paragraph of the presimt 
si'clion fOr. .\X1, r. 2). The object of such 
omi.ssion, as the Select Commiltec itself puts it, 
is to make it dear that the Court cannot recog¬ 
nise a- payment or. adjustment which has not 
been certified for any purpoxe xehatmever : 
Therefore it now follows that an " uncertified 
payment or adjn.stment ’’ cannot operate to pro¬ 
long tlie period of limitation for .npiilying for 
execution under the Tiiniitation Act. This is 
the sense, in which we understood the section, 
and which we. thought was fnlly warranted by 
the altoratjons in the last paragraph of the new 
wictidt). We were Aery confident that the fear 
of limitation st^^gested in the last sub-rule 
would get as a pewerful check on the decree- 
holder and lead him to perform the duty which 
snb-r. n> has so reasonably imposed on him. 
Rut unfortunately the recent cases of- 

zeman v. Sanchia, 28 C. L. J. 390 a*rfd MdhO' 
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bfr Thiikur v. h’ing-ICmpcror, 28 (’. '' 
have considerably sluikcn ^ 

hculiiig to us a view of the 
ti> ov(Tl<K>k tne sigiiifiean a> 

iti tlic law and which ^,.111 
(i|>erate. to the serious prejiftliee of the jutfgnient- 
ilehtor. Of course, it will not lx; (Correct to say 
that the iM'iuciple.s enunciated in these two 
taiKcs are wliolJy novel or wholly unsupjiorted 
by jHccedents. The- case in 28 ('. L. .1, 890 
thus hiys down—“ the decrc<’-hoh1er niijjht 
eitlu'r a.pj)ly to certify j)ayment before- exeeii- 
tion or ini{flit d(» so on his ap}>lieation for exetai- 
lion of the decree. I nder Or. XXI, r. 2 of the 
t'ivil IVoLX'dure ('ode the certification need nr. 
b(‘ a certificatton on sorne dav or at some 1'* 
dilTeri'tit from that on which the applicatioi 
<'xecution i?, made.” This is of course not 


■ f-m 

orde’ 


''“afh/n4 


^ ^>ca] 

^MMsioi 

K ..ii 

iuy 

en 

ha 


fir.st expression of judicial opinion as to tht 
beiufi no time-limit' for the decree-holder i 
certify jiaynu'nt. The laiif^iiaf'e of .\rt. 171 
of Sch. 1 of the Limitation .Act (I9U8» .«hows 
that the limitHti<»n pres<‘rihed th«*rein ai)|)lie8 
oidy in tin* ca.s<‘ of an applicatiem under snh-r. 
(2) of Or. .XXL r. 2. ('<mse(piently, it has 
beet! held in an old lk)itd>ay ca-H'- iTukoram v. 
Htihaji, 21 Bout. 122) that the decree-holder can 
applx to have a payment c(*rlitie.d at nny iinn\ 
This view may recei\^l support also from Or. 
XXI, r. II, cl. (2). which makes the s]->i^ci- 
ficition of a pre\ioiis pavment or adjustment in 
an ex('cii(ion-applicaf ion eomjndsory. So 
literally sp('akin^f we have very little to i-om- 
plain of in the 28 C. L. d. case when it lavs 
down that ‘‘the decri'c-holder inio’ht either apply 
fo certify payment before execution or miifht 
do so fni bis ap])Iication for <'xecntion of the 
decree',” The case of Mnhohir Th-akiir v. King- 
F.mprror, 2.8 T, Ti. J. 428, even goes a step 
further, and lays down that aylecree-holder is 
not bound to certify in writing a ]>ayment or 
jidjustment of his decree; it may be done orally 
either by himself or any person who can pro¬ 
perly repres(>nt him. Abso’utely sjx^akinff, the 
soundness of these «*as'es cannot be questioned. 
But a real difficulty .ari.ses when we seek hv 
apply them to snh-r. (.8); .«ub-r. (’8) .sugge.sts 
that there can he some sneli thing as an un- 
i eHifi<’d payment oven in eases where a question 
of lirnitHtinn-saving pavment is involved : or in 
rtther Words, there may be cases in which not- 
withstandiitg the factum of payment being>fi- 
tablished by proof, the Court may refuse to 
recognise stich a payment as a means of saving 
limitation ^bv reason of its remaining uncerti¬ 
fied. Bift in view of the two caees above re- 


«.-rcc-ij.. 

g the I tac 

. . .iiitgc the „ rec-h. oreak ai 

inH)erative provision of law \Mth impunity. 
litth* reflection will nmke it ch'ar that these Iwi 
castes have w'holly defeated the real purpose o 
the st'ctiou Jiud have ccnnpletely frustrated thi 
object of the newly-introdueed amctulpicnts 
So far us (he eases under th(* old Code arc' con 
cenied, wc' lm\e very litl.l<5 to say agains 
them, as they had not the anicrndments befon 
them. But what juir|)ose, we may ask, ha 
hoen served by the new amendments if the lav 
still is. as we find it, in the eases of 23 C. 1 j. J. 
Tn thi.s state of tierplexity one might natural], 
ask—Ts it possible to work out a eompromi.>ii 
hetw'cc'n these conflicting views*' Tt is not ai 
easy affair get a 7'eady answer to fins cpios 
tion. We are however apt to think, tluif if wc 
{•onstrue Or. XXT. r. 2, read with sec. 20 of 
the Limitation .Act so as to inaiutairi (li.h so f'<r 
as a decree i,s concerned, it onlv a ctriiftcd 
pnymt'nt that can save it front liniUntiim, a 
null solution of the pn'sent difficult v can he 
arrived at. If it could h.' so maintained, wo 
could have asserted that in order lo .save limita¬ 
tion, not onlv the patpnnil should, be made 
before the expii8' of the period cd limitation, but 
the vrrUficatioii tlun-of .‘•lioiild also he before 
the said period. But how it can be so construed 
it is for the jiinsfs and Judges to sav. How¬ 
ever, w'e place (his view before the profession, 
and would anximislv wait till some future tiipe 
when the t>oint in question rpay again come up 
before the High C^utt for arjjument and cotf- 
sidemtion and awwt the chiciBion with interest. 

.i. C. 3 d.A., B.L., 
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.... , ..e viUa^:Si^r.iti. 

fansari and''by .1 f-4ibsct,'ien- 

lAH Jjiljul'*- tho said . « 

<, -“M ;'r;™i 

^jlri- tills T-jf wordbnd 


'< 1 . 

has*'” trials after a trial and verdict 

^^’1 jJViu'aiTi’*’"' appeal 

'd fact, the (’ourt of Appeal 
• ii>*>-‘;'''at its duty i\ to rehear The 
Cllb^^ac.nis,t conaulrr the nidteriaU 
Jiulge\^tV rsuch other iiuiteriala as it 


may hcTve decidua to'^ii.jiiit. Tho Court must then 
make up its own mind, not disregarding the judg¬ 
ment uppealrd from, but carefuliy wc'igliing and 
considering it; and not shrinking frorti o\rrruling 
i^ if on full consideration the (k>urt comes to the 
conclusion that Ih-'* judgment is w^rong. 

When, as often happens, much turns on the re¬ 
lative credibility of witnesses who have been ex¬ 
amined and cross-examined before the Judge, the 
C.'ourt IS sensible of the groat advantage he has 
had in seeing and hearing them. It in often very 
to estinmtf^ eurrreilv the relative eredibilitv 


’ Tliat is the sum oi beeu^i'*' depositiors and wh^m the 

ttiinnnrf nf *•'-'JCiaii’ , t . d ^ f ;WQf ari^^es which witnerss is to bo believed 

fiiUe-i*. ** .*vey Sbbsv I than another, ami that question turns on 

• 10 I* doflcen iii ’.vas ast^'^mer and demeanour, the Court of Appeal al- 

Nr aal estar . ^ ’ *' ' 1 wvt‘ I h cd must be, guided by the impression 

C(f iiiTlVNieratwn • .'th-iO-i/f the wl.<. S,'.w the witnct:ics 

r:f the nrrl^Kft ‘ he other e.rcumstanees. 


(if any) h(‘lt!i(l*^e llie prosecutv.f? 

and m'nrd Iht'ir (lepositions. It is clear from 
llic languayo of llie s<*ciion that the Coiirl 
which records the piiocecdings iindt>r it imist tir.-l 
of all record an order that in its opinion it hii.-< 
been |trovcd that the acmisc'd has ah.scondcd and 
there is no immediate pros|>ect of his arrcsi. 
Without sticli an order the evidence is in¬ 
admissible. 

(ItotCB of (lASeB. 

BNQIilSH LAW OOUBTS. 

COURT OF AI’FF.ATj.— Before the AIastek 
OK THE Roles, Ut)Ui) .Ii stice Wahuixc.tun and 
iMe. .Ii’STK'e Br.w. Slivfifihti v. SliiKjNhij. 


wor ina'ii anotner, ami inai qiiestion turns on 
asti'^iner and demeanour, the Court of Appeal al- 
.J tys is. and must be, Riiided by the impression 
,,*ide on the Judge who s.'iw the witnetnes. 

' ' But there may obviously hi* othi'r eircumstanees, 
quite apart from manner and demeanour, which 
may show whether a statement is credible or ‘not; 
and these cireumstances may warrant the (.hmrt 
in differing from the Judge, even on a question of 
fact turning on the credibility of witnesses whom 
the (’oiirt has not seen. 

It is important to reraondjer that there is no 
jirosumption of legitimacy in the present case, 
ft is a pure question of; fad whether the ]')eti- 
(ioner is a child of the body of Mr. Slingsby. 
Thci burden of proof undoubtedly rests ii]Ton the 
petilioner. We are in the same position as the 
learnerl .ludge, except that ho saw Mrs. Slingsby 
in the witness-box. All the maferial witnesses 
were examined on commission. 

In Ihe cour-e of the discussion we have held 


13th March 19K). 

Held that the ('(ilHno in />// the Trial dudije 0/ 
a sculptor, friend of the dudije, who (fare il as 
his opinion that the- child bore a strojir/ r('s( ))i- 
blonce or lUicness io the falhcr, was trronff. 

I’hi'.s was an apfx’al from a decision of Mr. 
Juntice Bargrave Deane who dec'arcid in (.avour 
c»f Iho legitimaev of the claimant, fsee, 19 t . W . 
N., p. 103n). The Apj)ellaf<! Court was un- 
animou.sly of opinion that tli^ claimant had 
failed io prove his legitimacy. In the course 
of his iudgment, the Afaster of the Rolls said ; 

T think it is desirable to state what in my A i<‘W 
is the true position of the Uourt of Am>cal in a 
(J&se like this and \Nhal is onr duty in the matter. 
T cannot do V)pttt‘r than quote the language of 
T^jCffd Tiindley when Master of the Rolls in 
tipnhlan v. t^mnherland flftOft, 1 Uh., 7041:— 
.-The case was 'not tried with a jurv and the ap- 
pi^I from’the Judge i® not governed by the rules 


that the ea-lling in of ;i. distinguished .sculptor 
friend, Sir George Frampton, to giv(‘ his opi¬ 
nion, was wrong. T do not say the learned 
.fudge might not attach some im|X)rtance to a 
likeness, which'he thought l>c could himself 
trace, l’>'t, if it he evidence, it is of the slightest 
]»ossihle impu'tance and cannot l)e set against 
the w'veral facts which I have mentioned. 

Sir Edward ('arson, K.C., Mr. T. li. D. 
Wriijhl, and Mr. J. M. Cover for the Ap- 
p:'llanls. 

Messrs. Tindal Mhinsnn, K.C., Schiller, 
K.C., and E. IF. Tfnnsell for the Petitioner. 

.1/r. J. II. IF. Pilcher for the Attorney- 
General. 

B. D. 
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the ('ouitB of law and 
jnejit by way of fuioi’ 
to bind the revei’siojpt „ m 

l>eforc ns, or even j,i'Odse«l by the 
tiffa’ Counsel in this Court, or before the 
Stdjordinatc Judge. If my view as to the 
legal validity of the regrant of 18G6 be 
correct, then there was no legal or sub¬ 
stantial claim capable of being in dispute 
botwoni the '^artics-at the time upon which 
any soft lenient by way of a compromise 
could operate; and in addition no sued 
claim is s'nggested directly or indirect!'' 
any part of the Plaintiffs’ plaint. 
Plaintiff No. 1 has elected to stand on i 
regrant of 1800 as forming the basis of 1, 
claim and by that election he must now 
stand or fall. One word as to the lease 
of the J5th* April l‘,)08 to Mr. Ambler. 
Iteliancc is placed on the recitals therein 
contained “we the declarants as heirs ac¬ 
cording to the Mitakshara Law ” and 
“ members of a joint Hindu family.” 
These recitals ure^ot inconsistent with the 
estate being impartible. They w’ere re¬ 
lied upon to prove that the estate 
by admission was partible but an im¬ 
partible estate may be and often is joint 
as the junior members of the family have 
a right of maintenance thereunto even 
though the property passes to the oldest 
male heir as the legal owner of the pro¬ 
perty. As to the claim of Plaintiff No. 1 
to recover the propt'rty set forth in Sche¬ 
dule B to the plaint from the Defendants 
Nos. 6 and 7, 1 am clearly of opinion that 
he has failed to establish the charges of 
fraud that he has made or to establish in 
any sense his right to these properties or 
any part thereof. Consequently in my 
o]>inion the Plaintiffs* claim in this action 
should be dismissed with costs in all 
Courts. 

A. E. R. Appeal dismissed. 

• * 
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trt. 1. 

fot -trannimiion ( .x.re» an-- uittiny 

aanu, if reviwr—ItBiie of notice wider tec. 

Civil Procedure Code {Act XIV of 1882), if jpro* 
per—Application or e-vecution if to iallow or prt' 
cede tranemiteion and to he made to which Court 

— Qaettion whether decree capable of execution if 
may be determ ned an appUctt on for tranemiteion 

— Order, if fianai jiuiicial ami m ty be delegated 
to Regietrar—Civil Procedure Code {.id XIV of 
1882), tee. GS7. 

The u'ord ” rerivor ” in Art. 1S3 to 
Sell. I of the Liniitiifion Act docs not nwan 
the .'tame thing as one or more of the 
mailers which arc mentioned in Art. 1S:I, 
els. (5) and (0) to Sch. J of the .let. 

To aonstHute a ” revivor ” of a decree 
within the meaning of .-\rt. IS'I of I 
of the Limitation .let, there must l>e- e.r- 
prcsslg or hy implication a delerniinatton 
that the decree is still capahlc oj e.eecuiiou 
and the decree-holder i,s cnlitlcd to enforce 
il; and such determination ma'tt he by a 
Court or person duly qiodtlied to make it. 

An application for IransmissioA of a 
decree is not an application for executton. 

i\'o notice under sec. 248 of the Civil 
Procedure Code of 1882 can be properly 
issued upon such an application. The 
notice required by that section must, when 
the decree has besh tfonsmiWed, be issued 
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•fc;\pril 

.w7‘?*^ae/f,9onc(\mirhim Mr. 13. N. Rose) 
for the Appellant, There is no revivor 
under ,\rt. 183 t>f the Limitation Act in 
this case. The notice issued by the Master 
under sec. 248, t). P. C. (188*2) ought to 
luivo been issued by the Court to which 
the decree was sent for eNecution. That 
inh' *^^'^^ only can decide whether the decree 
barred. Unless such a. decision is 




' C 


hat is the sum ol been uAj., there i.s no “revivor.”' Katnini 

ipport V . ^*^vey an abac j| V.L‘‘ v. Aghore Nath Mukherji (1). 

vas 


vttr'no ^ 

vT - tb'A lands deaootp 

aal estal*^, : ,. . o'uc' m 

'‘'■■meration • .rxd 
ordeihw^.'^}}^^ derate ai ’-'I'cor 
decree. 

That looking into the substance of the 
matter there was no determination that 
the decree was capable of execution. 

That to determine whether the decree 
was or teas not capable of execution was 
a judicial art tchieh could not be delegated 
to the Registrar under .sec. 637 of the Cit'il 
Procedure Code of 18(32. 

Per Mookkkjkk, J.--6;t'c. 230 of the 
Code makes it phiin that the application 
for execution mu'st be presented to the 
Court to which the decree has been trans¬ 
mitted for execution. 

The npj[)eal was from an order of the ‘ind 
August 1915 made by Chaudhuri, J., refus¬ 
ing to set aside an order for attachment, 
dated the lOlh June 1915. 

The material fjicts are set out in the 
judgments of Sanderson^ C. J., and 
Mookerjee, J. 

The substance of the application of the 
Ist .lunc 1908 and the order thereon of 
the 30th dune ltK)8 will appear from the 
judgments. 

The appeal was first heard by a Court 
consisting of Sanderson, Ci 


ast^'.bj.^j^j.y. g(>irc facias is reviewed fully in 
a'.J ti lo^^jgendra Chandra Roy v. Shyani Das (*2). 
KrJfP.^ it would be infructuous if I api^carcd on the 
notice which was wrongly issued on rue. 
Sripati v. Shamaldhone (11).«“ 

[Mookerjee, J.— Beni Madho v, Shita 
Sarain (7).] 

Refers to Chutterpat Singh v. Daya 
Chand Marwari n3).^^ Suja Hossdn 
V. Manohar Das (5) is rightly decid¬ 
ed. Mr. .Justice Norris deals fully 
with this (jiiestion. This case has been 
followed. Suja IJossein v. Manohar Das 
i-i)' i.s wrongly decided. Mere order for 
tmnsiuission is not an order in execution. 
Snndar Singh v. Doru Shankar Pll), 
.Jewandas v. Ranchordas <*221, Khetpal v. 
Tikam Singh (14) and .Srccjiat/i v, Romesh 
Chandra (191. The Registrar has no juris¬ 
diction to issue execution in tins way. 

01 11 C. L. J. (1, 03 0(00). 

(2) T. L. R. 36 Cal. 51S : a. c. 0 C. L. J. 271 
(1909). 

(4) J.|L. R. 24 Cal. 244 (1806). 

(5) I. L. R. 22 CaL 921 (1895*. 

(7> 4 All. L. J. 405 (1907 . 

(11) 16 C. W. y. 6«1 : 8. c. 16 C. L. J. 123 
(1910}. 

(181 11 I. C. 21€ (1011). 

(14) I. L. R. 84 All. 8;< (1012). 

• (10) 12 a W. N. 808 (1(08). 

(21) I. L. R 20 All. 78, 79 (1897). 

(22) I. L. V. 86 Bom. 108,108 (1010). 
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'File rules uow are 
• Relies,and Orders (191 

Mr. li. L. Mitler V Res. 

7’his ap|>li<-a(ien is iiiude imflcr sec. 'J.iii), ('. 
J’. ('. (JH8*2>. Wo state the iniKle in which 
we seek the Court's assistaiice. The inode 
is liy e.Aecution. Dcciee being more than 
a year old, notice under sec: -Itj, C. P. C. 
(iHH-i) was issued. Tlu' I'onn lor such ap- 
j»Iication is to Ix^ found in Helchaniber's 
Hulcs : Rul(‘ .‘170, p. 199. This was the 
only form axuilable on the Original Sid* 
before th(* present ruk's ouine into o])e 
tion in 1914. (‘au.se not having be. 
shown order was made “ as ]>rayed," i.c 
by attachinc'nt. This a)>p]ication, ihus, 
being for execution, the Court had jurisdic¬ 
tion to dei’iile whether application under 
srs". 23i), C. C. (IXK'2) lay. 'Fhat order 
1.S not appealed from and stamls. The 
notice having been i.ssued, and the judg¬ 
ment-debtor having made default, order for 
execution as jirayeclji'eing made, this would 
amount to ‘‘ revivor.” .S'Mj« Hosficin v. 
Manohar Dns (1). 

[S.tNDEitso.N, C. ,J.— The order made by 
Sale, J., is not tlu' same as here.] 

Mr. Mitter .—It is stronger here ina.s- 
mueb as the Master made the order. Suja 
Jlossein v. MaHo}uir I)a.s (4) has been 
followed in Umrao Simjh v. Lnchmi 
Narain (6) and in this Court in hhobani 
Chdran v. Protxip Chundcr (Ui). Refers 
to Manohar Das v. Fuitch Chand (10). 
Moreover where it is decided that.decree 
ought to be transmitted judicial discre¬ 
tion has been exercised, it is not a matter 
of course and therefore would amount to 
a “ revivor.” 

[Upon this hearing, the Court decided 
to refer the matter to a Full Bench.] 

(4) I. L 9. i4 Oal. 244 (1898). 

<8i 1 L. R. 28 All S81 (1904). . 

(10) 1. L R. S() C&l. 979 (1008). 

(18) 8 C. W. N. 578 (1904). . 


NOTES. 


I.'. 

.. ) 

])Ose 
Ben 
l.st . 
of 9 
wi' 


h, . ilui a, . 1 lor 

execution. ... Rules and Orders, 

204, Notes, show that the former jiractice 
has now been given up. All the cases 
relied U])ou by tlie other sid<‘ are based on 
Suja Ilos.s‘cin v. Manohar Dn.s* (-1) which 
is wrongly decided. Jt pur{x»rts to be a 
review of Suja Hos.sein v. Manohar Das 
(5), is really a judgment by two Judges 
tiverruling the decision of two other 
Judges for which there is uo authority. 
They ought to have referred to the Full 
Bench. Suja v. Manohar (o) deals fully 
with all the questions raised and gi^■^‘s 
reasons for the conclusions arrived at. 
Suja Hossein v. Manohar Das ('4>. 
The deeisijm in Suja v. Manohar (5) 
ought to he followed, Tl ha.s been 
followed in v. Ranchoddas (22). 

Comments on Umrao Sin<jh v. Lachmi 
Narain (fi). It only relie.s on Suja v. 
Manohar (J) sind*Dhabani ('haran v. Pro- 
tap Chundrr (1(5) givt's an entirely in- 
eorrec’i deserijjtion of what is decided in 
Suj.i v. Manohar (A) and Beni Madho v. 
(4) 1. L R. 24 CV. 244 
(A) 1. L. R. 22 C«U 921 (tnt). 

(6) I L. R. 28 All. »l (19^8). 

(181 8 C. W. N. 85l5 

(22) T. L. R; J)6 Bmb. lt)4!«:lC)8 (1910, • 
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THE NOTES. 


^hat. rrLL. 

’^•> Axhooiosh V. 


A .*4^^ yr ’ . T. 

r|jrj;r Same [Kunt arose in 

^Iku^ty^s (train v.'k u-anrlrahati (0). Thf'so 


Affhooiosh v 

too JaiA . , fl'r/I ^'harA ^^doi Same iK»inl arose ir 

reason By jeiit in’ ■/'%«oi‘r*''rtra<«^ v. ^ (0). Thps< 

u'ari two (*aseH show that procedure fif revivoi 
i<lC*^j^Lethe said^ /""^' ^ u ''hich existed in the Supreme Court wsu 

1 ^5!g V. eonsfj'idated and made simple by provi- 

this ti wor^isncl' the ^^h'U in sec. 2JG of the Civil IVocedurf 

limit- •'- ’■*•- Co<le of 1H.19 and bv sec. 248 of tlie Civil 

co-h lor estateProcedure Code of 1882. Eevivor must 

*h® d('rived hi§ title'^to +bat pi&i^ "*• m, n, ' f ^^'he In refeivnce to (lie proceedings in Coi.i’t 
'rty froiij a leas'*” on?-* ^ passed the decree just as in the case 

hat is the sum ol been 4;'’ rhiy-^jivuii-/. death of a party to (he suit. , 

>^.;d\doi:stl^Vhe arguments against me is that no 


two (*aseM show that procedure of revivor 
which existed in the Supreme Court was 
conso'idated and made simple by provi- 
si'in in sec. 210 of the Civil Procedure 
Co<le of 18.^9 and by sec. 248 of the Civil 
Procedure Code of 1882. Eevivor must 



tion of limitation does luir'aflWd the order 
of the ('ourt which finds the decree eapahle 
of execution and sends it for execution. 
No question about limitation at the ilat*' 
of transmission arose here as tlie d«s-ree at 
that date was still capable of exeraition. 
Kelies on Brni Madho v. Shica Karam 
t7b 

Even if the order for transmission is not 
of itself sulficient to revive the decree, llic 
notice which was issued was the notice 
contemplated for “ revivor" undiT .Aii. 
J8«‘3 and that itself was suftieiimt to revive 
tha decree in the same way as Art. 182 
dealing with the decrees of niofnssil 


Court had jurisdiction to entertain the ap- 
jdication for execution, though we asked 
(or transmission as the relief sought was 
not in the jKiwer of the Court to give. 
.Notice under see. 218, C. 1'. C. (1882) was 
a necessary pre'iininai'X* to the order. 

[SwoKUSOX, C. ,1.—The form may he 
one* for execution. Hut in suhstaiiee it 
was not an ap]iUeution for exi'cution.j 
Moreover the Civil 1‘rocevlure Code 
(1882) gives this Court jurisdiction to issue 
notice. \\ hen a decTce is transferred for 
t'xeention to another Court the Court 
whkdi passed •the decree still retained 
jurisdiction. Sriliari v. ^furari (18). 

f SVXDKRSON, C. J.—This point was not 
in issuft in that ca.se. It was assumed. 
Also specific provision is made in the 


Courts. C. J.- This point was nol 

Submits “ revivor " in Art. 188 re a in issue in that ca.se. It was assumed, 
decree in the. Original Side means the specific provision is made in the 

same thing as CLs. (5) and (6) of Art. 182. Civil Procedure Code 0882) by sec. 239.) 

[R.vndkrso.v, C. j,—T he scope of the Kelies on r. 370 in Kelchaml>er's Kiiles 
two aiticUM i.s different, e.jf., there; is no n.nd Ordens. This rule is rhandatory, also 

question of acknowledgment in Art. 183."| /nfm vires. The High Court may pass 

Tliat is an additional advantage of a such rules as a-re consistent with the Code. 

High Court decree. “ Kevivor ” is ex- This nde is not inconpiatent with sec. 248, 


(I) 11 C. L. J.91, SS (19U9I. 
Hi I L. R.2I Cftl. 2«4 (IBte,. 
Ol 4 All. J. 40S (1507). 

(10) 1. h. R. 80 Cal. »7» (1998). 
(19,111.0.210(1911). 


a.nd Orden^. This rule is rhandatory, al.'^o 
infra vires. The High Court may pass 
such rules as are consistent with the Code. 
7’his rule is not inconpiatent with sec. 248, 
C'. .P. C'. (1882). Further, the charter 
gives the High Court' the ixiwer to make 

18) 1. L. R 0 CaU 004 (1880). 

(0) 1. L. R. 80 Cal. 051 0892 , 

(18) 1 . L. R, 18 Cal. 807 (1888,. 
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Chuttkiipat SiNciTT 17. Rat Rah ■ 

rules. THis r. 370 
/‘ver sim*e in llie () 

J.-—.Y .370 is 

in the l\vo ('arlier ennTpilalions ot the 
Original Side Iiule.s and Orders, riz., 
Cl irk^' and Simuilt and Ryan.] 

'I'he iK)\vei' under Avhirh these rules are 
made would he found in 1805, i jet tors 
ratent, cl. 37. .\lsd refers to (Ms. 17, 40, 
50 and 01 of the Oetters I’atent. 

Jssiie of notice when followed hy 1 
order lias (he efi'ect of “ revivor.” 

h'ave to execute ” revives the d 
The Master has power to order ex<‘cu 
it is a r/U7.vi-judicial act. S<‘c. 0.M7 
1’. ('. (]8K*2), also Su])i)lenu'ntal r. 51 
cl. 30 in J^elchainher's Rules .ami Orders. 
Rijjhtly or wrongly notice' uniler sec. ‘JIH, 
(’. r. (’. was made on it. This i^ 

cj'ilainly revivor. 

Mr. J:irhsou in reply. -.\jts. 18J and 
Ih 3 of (he 'ind Schedule of the Limitation 
A<*t are difh'rt'nJi, aiid should not he mixed 
up together. 'J'Ihi IMa'-ter's oialer is ultra 
rirea. It i.s a judicial act; he cannot 
decide that this is a decree capahlc of 
execution ; he can only issue notice accord¬ 
ing to the Code. If I object the matter 
must come l>eforo the Court. If r. 5I5Ti 
(30) Relchamher's Rules and flrders gives 
the Master .such jiower, the rule is nllro 
tire/} as it is not fraiued in accordance 
v\ith the .\ct. liaijnalh v. Ahmed Mmaji 
Saleji (*20). The Ad vocal o-Oent'ral does 
not meet the arguments in the judgment 
in Sripati v. Sameildhoue (II) and Muugal 
Proshad v. Ciirija Kant (23) does not apply 
to this case. 

The Ji n(iAi(-:NT ov thk Corirr was as 
follow.s ;— 

Handkrson, C. .1. —This is an ap- 

(11) IS O. W. N 661 : s. o. 16 C. L. J. 128 

(WO.. ■ 

(20. I. U ». 40 C»l. 3I»: • 0. 17 O. W, K, 
806 (1812) 

(28) L. B. 8 1. A 133 (18.1'. 

(J • 



.ii ii. lor 

the paNi. meuK'v ng..iiisi th.* iH'fen- 

dunt. 

2nd Septemher IsOO.—.\n applica(ion 
w.'is made lor the transmis.sion of a certi¬ 
fied copy of the decree to the Purnea 
Court. 

15th May 1830.— .\])plication for exe¬ 
cution hy arrest and imprisonment of the 
Ik'lendant wa.s made : the former appli<'a- 
tion having hi*en returned unexecuted. 

12th Fehruary lOtK).—An order on 
th(' last mentit)ued u)>plica1ion wjis nuuki 
returnahle on the 12th INfaich JhOO. 

Pith March J‘,)00.—The time was ex¬ 
tended for throe rnonth.s. 

Pst diuu' lUOO.—.\n applie.ition wa.s 
made in tlie High Court for the transmis¬ 
sion of a copy of tlie decree to iMurshida- 
had for the altaehmenl of prcjperty. 

.30th .lune lOOS. — Ord('i- for transmis¬ 
sion was matlT*. 

J7ih ./Illy J 008 . -Co(>y of the decree 
was transinitted. 

IKth .lunuary 1015.— Application was 
made for execution hy attachment of 147, 
Cotttm Street. 

lOtli .lune 1915,.—-Order w'as made for 

execution. 
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ht,-thereto has been given 
- , '•'a the person liable to 

Ti\ Jt-'^'incipaHt^l^hiterest, or his agent, 



act 


'j 


of 


u < 


m 


said "*■ 

this tfi /^£ worabnd 

e-itad linoit- i - 

i estate 

ai ti. 


ppUi*the^/«£B CO-1, tpn Peii^he estat 
^''h®d(‘rived''in6*title'to ♦hat ai. 


rson entitled thereto or his agent, 
the twelve yeare shall be computed from 
the. date of siudj revivor, paynauit or ac- 
Iciunvlcdgment or the latest of such re- 
vivor.s, payments or acknowledgmentH, as 
the ca.^e may be,” and it is in respect of 
his pnniso that the question which 


JJ*A 


' ( i.. 
inV 


been referred to the Vtill Jiench 


' perty fronj a lease oir^ , i;i. 

* That is tlie sum ot b©eo '/■f" denie.) that the order which 

"w4f'“"'“W “ a'®'""'' 

.1,. lands dn^i 


was’"'ho fa-1-'''’ 
^Nr Jai’estul^ . 
ariT2?«rat'i«n • rut 


n was 

f4 


t.o. 


execti ti^rMiejy'V-’ 

^'he clause which is applicable to this 
matter is Art. 183 of the First Schedule of 
Act IX of 1008. The first column de¬ 
scribes the application as follows :—” To 
enforce a judgment, decree or order of any 
Court established by Royal Charter in the 
exercise of its Ordinary Original Civil 
durisliction. or an order of His Majesty 
in Council.” The second column j>re- 
scribes the period of limitation, viz., I’J 
years. 7'he third column specifies the 
time from wiiich the period of limitation 
begins to run as follows : ” when a right 
to enforce the judgment, decree or order 
accrues to some person capable of releasing 
the right.” It is clear that if the matter 
.stopped there the decree would not be en¬ 
forceable, for it \ 5 kas made on the 21 st 
May 18% and the application for execu¬ 
tion, w'hich is now material, yas not made 
until the 18th January 1015. But there 
is a proviso contained in Art. 183 which 
mils aa follows :—“ I’rovided that when 
th<! judgment, decree or order has been re¬ 
vived, or some part of the principal money 
secured thereby, or some interest on such 
money has been paid, or some acknowledg¬ 


ed tiioi-^Vjjude on the l-2th Febriiarv for 

^ 1 decree hy ihe arrest 

;aal Defendant constituted ‘‘ revivor*' 

51 bg. vvithin the meaning of tin* elau.se : luit it 
is said on behalf tjf the Defendant that 
more than 12 years has elajised siiiee such 
r(*^ivor and that the decree is no longer 
enforceahle. On the other hand the 
J’laintiff alleges that the application of tho 
].st June 1908 and the or^j'r of 30th June 
1908 constituted a i-evivor within the 
meaning of the clause and consequently 
that the decree is still capable of being en¬ 
forced, inasmuch as the application was 
made on the 18th January 1915, a date 
w ilhin the period of 12 years counting such 
period from June 1908. It is necessary, 
therefore, to consider in the first instance 
w hat was the nature of the application of 
the 1st June 1908 and the proceedings in 
connection therewith. The particulars of 
the applii a^ion lire shown by the entry in 
the last column of the form on which the 
application was made as follows:—” By 
transmission of certified copy of the said 
decree together with a certificate of non- 
satisfaction to the Court of the District 
Judge of Murshidabad within w'ho.se juris¬ 
diction the Defendant has pi-operty and 
hy attachment and sale of which the Plain¬ 
tiff’s claim may be satisfied. 

The Defendant has no property within 
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th« jnriisdictirin of tlj*'’ ^^Hon' 
whevoby <he decree , be sa- 

Tliis was obviousiy tin appii .» 

transmisHion of a copy of the decree linder 
sees. 2iJd and 224 of the Civil Procedure 
Code of 1882, the C\»de wliich was in force 
at the date of the ap]>Iication. The parti¬ 
culars of the application show that it was 
intended to bring it within cl. (b) of sec. 
228, and the procedure which the Cour* 
was asked to make use of was that prov» 
cd by sec. 224 of the Act. 


"’•‘ttp constitute a revivor of the decree 
aeire must bf expressly or by implicatioJi 
a d6(ermft>M[tion that the decree is still 
capa’ 'd execution and the decree-holder 
j** ' "b ” a,nd I <1.^ it 

V. 


n 

det 


s 


The application, however, was « 
iHX)n a form which was ap]ilicable t<. 
application under .see. 285 of the. 1S82 - 
which deals with an application for exv 
cution and which sets out the [wirticulars 
which must be included in a tabular form 
whieh the af)plicant or some other person 
acquainted with the faebs must verify. 

Upon that application being made, an 
ordi'r was made by the Registrar that 
notice under .m'c. ■|48 .-lioiild issue. Notice 
was thereupon served upon the Jlefondant 
calling upon him to show cause why the 
decn.'c should not bo exwaited against him. 

On tlu: 80th .June 10(^ the following 
ord(‘r was made by the Registrar : “ Ui)on 
rt'uding the notice and the athdavit of 
seiwice, no cause being shown, let execu¬ 
tion issue as prayed " and in conseqiieiK ‘0 
of this order a copy of the decree witli a 
certificate of non-satisfaction wa.s trans¬ 
mitted to the Murshidahad Court. 

It was argued first that the order was in 
itself a “ revivor ” within the meaning of 
Art. 183 of the Schedule of the J^inutation 
Act. 

The test of what constitutes such a 
“ revivor ” is in my judgment correctly 
laid down by Mookerjee, J., in Kamini 
Debi V. Aghore Nath Mukherji (1), as 
follows :—“ The essence of the matter is 

(1) 11 C, r. J. *1, »8 (1M9), 


viie 

K ^iii a ce . yjL non- 

satisfaotioii .. . no more, and the order 
made in substance w^as that the applica¬ 
tion should be granted. The actual words 
of the order were “ Let execution issue 
as j)rayed.” These words necessitate a 
reference to the application which, as 
already stated, was iu)t au application for 
e.voeution but for the tran8inis.sion of a 
certified eoj>y of th<; decree., ft wa« said 
dui’ing the, argument that the application 
had to be made on the form, abovo-incji- 
tu>iied. ari there was no other fonn pro¬ 
vided : To my mind the ii.-e of a particiilar 
fonn canj)ot affect the matter when oii'o 
it is establi.shed that the {ipj>licatJon vwi> 
not for ex«^n)tion, but merely for trans¬ 
mission of a copy of the decree. .Ml that 
hapjiened in reality wa.s an apjilieation b> 
the Registrar for trjuisnii.s.sion of the copy 
of the decree, a direction by J'im that 
notice of such afqtlication sl'onld be given 
to the judgment-debtor, and on his non- ‘ 
api>earance au order that the copy of the 
decree should be traiismittcd in accordance 
with the apfdication. Under these cir¬ 
cumstances, in my judgment, there was no 
(letermination that the decree was still 
capable of execution, apd the order of the 
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Cm’TTHJU'AT SlN(jH I'. JiAt J?AHAi»v »A* 

aoth .JuJUi l‘.)08 did tud conslituto » 
revivor wilhin the lueiuiiiig of el. 1H.‘V 
It was fiirtlier arj^ued, h()We\ei*, 
i)otK*u issutvl uiuler th<* directin' ll'e 

Her tr iiul " ' 

* .11 

?sc 


MX 

eodurt /f<e/<f.y acn , ..y- 

cediire m lieu protH'i lv <i. ijildlv used 
wouM constitute a revivor - sec -ioqvudra 
Chandni /t'e// v. Slujani Ihis <’J); l>ut lu 
iny judf^meiit secs. *2tS uud 2J9 were no< 
a|)pli<'al>le to the matter iu question. 
These sirtions deal with an JH)|)lieati(.n 
for the execution of a decree and pro¬ 
vide for notice beiiif? pfiven to llie 
parly ap*ainst whom execution is ap¬ 
plied for, and if he does Jiot appear, or 
does not show cause to the satisiaction ol 
the (.'oiirt wliy the decree should not he 
executcil, the Court shall order the deertj 
to bo executed. 

They have no relation, in J113’ opinion, 
to an application hir the transmission of a 
copy 6f the decree under sec. whicli 
may be ordered accordiue <0 tlie words of 
the section “ 011 the ajiplication of the 
decree-holder.” 'J’he. notice tlicrefore 
which was issued under sec. 248 was in¬ 
applicable to the proceedings in question. 
But it was ijrged hy the learned Advocalc- 
Cloneral that if the Court has in fact sent 
notice to the debtor and has in fact ad¬ 
judicated upon the matter, something has 

(9) I. L. R. 86 G»l. SiS: 0. 9 C. L. J. 

271 (19M). 


lifj. 

c to • ’’'wv that the decree is 
' OXecu 

... ..it Would he unreasonable so to 
hold wlien, having regal’d to the facts of 
the case, it is plain that the Kegistrar did 
not ailjudicate, upon the queutioii whether 
(he dc<ave was eajiahle of tixecnlion, hut 
jiKU-ely ordered a c*)py t)f llio decree jtS‘be 
transmitted to the Murshidabad Court, 
ith a eeitiiieate of non-satisfaclion.' 
■rther, even assuming that (he noti<’e 
rightly .sent, and in aes’ordanee witli 
»r»)vision.s »>f (lie .\ct, hy the Hegistrar, 
nould be pointed out that the Kegistrar 
<uld have no jurisdiction to adjudicate 
.[Kui any’ matter sueli as limitation, with 
reference to the question whether the. 
decree was capable of execution. Such a 
{jiiestion would, in niy judgment, have K> 
be determined by’ the Court itself under 
.sec. 219 of the Civil Procedure Code. 

li is true that hy sec’. (si7 of the Civil 
I'roee.lure Code any notPjudicial or qtui'ti- 
judieial act which the (.'(.ale rcipiires to be 
ilone hy a Judge, may be done by the 
Kegistrar, and the Court may hy rule de¬ 
clare vviiat shall he tleenied to be non- 
judieial or f/«rt.v/-judicial acts within the 
meaning of the section. Jt. 515A, which 
c;une into force on 1st September 1905, 
provided that certain applications tborein 
siieeilied should be made to the Kegistrar 
or and that all acts done by the 

l^egistr^r or Master under this lUile should 
be deemed to bo i/t/w.¥t-judieiul. No. JO 
under tlic said rule refers to applicatioius 
for order for execution of a dtxTcc Or onlcr 
for arrest, attachment, sale or otherwise, 
w itli |H>wer to order i.«sno of notice under 
sec. 248, C. B. V-, where such notice ia 
necessary. But it is clear that the Regis¬ 
trar was not thereby clothed with authority 
to decide such a question as arises in this 
ca«e, viz., whether the decree was barred 
by the Statute of Limitation. 
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It w-as argued, ho\yei^r, that of 

t^e Rules then in foixAV^hich ar|»«\yl' :>t 
in Mr. Belchamber’s {)o 9 k, showed Ti^al 
it was incumbent iiinin tITe l^egistrar t<» 
iasue the' notice. This Rule cHinc into 
force on the 1st April 1878, judging Ironi 
• the note attached to r. ;U5 in Mr. 
Belchumber’s book and tl»eref(»re beftuxi 
the 1882 Code." It may er may not have 
been consistent witli the Code which vas 
in lorn* at the date when it was ])assed 
but in lay judgment it was not consist 
with- the/scheme of tlie (!ode of 11 
Under that Act the application for a tra 
mission of tlie copy of the decree 
another Court under sec. 223 was a proce... 
dure under which the tjueation whether 
. the decree was caiKiblc of execution was 
intended to Ifc left to the Court to which 
the copy of the decree vvsvs transmilti'd : a 
procedure different in its essentials from 
the procedure provided for an application 
for execution de^t with in subsequent 
sections of the Ac* In an}* event 1 think 
it is safe to say that these rules must be 
road as modified by ihe C. P. C. of 1882 
under which the application in this case 
was made, and in my judgment the notice 
issued and order made under the above- 
mentioned circunrstances did not operate, 
as a revivor within the meaning »)f Art. 183 
of the Limitation Act, Sell. I. 

ft is necessary to notice a further argu¬ 
ment by the learned Advocate-General, 
riz., that with regard to a decree on tlie 
Original Side the word “Revivor ’’ m 
Art. 183 means the same thing as one or 
more of the matters w'hich are inentioiieil 
in Art. 189, sub-cls. 5 and 6. 

With this I cannot agi'ee. I think the 
fact that the word “ Revivor “ is used in 
Art. 188, instead of the different, matters 
specified.in Art. 182 being set out again 
or referred to in Art. 183 as might have 
been done, shows that some^ing different 


to such. mutters was intended. , Further 
the conditions dealt W’ith by the two 
clauses are. essentially different and the 
period >' limitation vary materially. 


‘Mijo^'eu reasupb^ in 


*s’-. _.Jciti'oi. j' x'l' 

WooDROi. .—The Advocate-General 

accepts the definition of revivor as a deci¬ 
sion holding that the deer^^e is still capable 
of execution. He admits that an applica¬ 
tion for transniission of decree is not a 
revivor. Jt i.s further conceded that even 
jin order for transmission might be-re¬ 
garded as a ministerial act and not as a 
revivor. In my opinion an order for 
transmb'ion as such is not an order on an 
application for execution though it is an 
order on an application in execution. It 
is a jiroceeding taken with a view' <o 
further action by way of execution cl.se- 
where on which, action unless pitwion-ily 
determined the question of the right to 
exetiute the decree is di'cided. ft is how¬ 
ever argued that in the presonf en.^c there 
was something more, viz., tlie iw-’i'c of a 
notice under sec. 248 and !in order for 
issue of execution. Acconling to the 
Code a notice npder wx-. 248 does not issue 
on an ajiplication for traii.smission under 
sec. 223. Bid a^sninirig that this Was 
done under r. 370 of the old Rules, the 
question arises whether that Rul« which 
would seem to have bech pwesed imder the 
Act of 1809 wjis of Code of 
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]8«‘2. But c'Vt'n if it wns this dues not tliat tlu\ }i|t|ilication \\as baimi 

assist llu‘ creditor. For if the Registrar In- li^iitation' { r Art. 183 of tlio 


had iKAver to issue as a “ (/uasi-jxnlicud 
act ” notice under see-. *2IH he h'vd no 
)»o’'tnv "■'ri dc^'•“inine-'' ' '>lly • 

/..’ed 

ijjMie 


lo, 

t'a.so''i. fUo said . . 

either could or did deciiu A' the decree 
was (u)|>able of c.xecutioii. '^Plio iirocecd- 
ings taken did not in luy opinion ojK'ratc us 
a revivor within the meaning of Art. 183 
of the Ijiinitation Act. The decree \mis 
transmitted to IMurshidabad and so far as 
appears from the pr(x.’eeding.s before us 
nothing was done on the ordw and nothing 
was attoni|»led to be done in execution 
until nearly seven years later. 1 would 
therefore an.swcr the question referred to 
u,s in the luigative and I agree in the order 
passed. 

Mookmiukh, J.—-The facts matiTial for 
llie deternunalion of the question of law 
referred to the Full Bench for decision, 
are not set out in the order of reference 
and may be bfiefly recited here; 

0,n the*21st May IHDd, the Resixindents 
obtained an c.r pari a decree for money 
against the Appellant on Vhc Original Side 
of this Court. After intermediate pin- 
<‘eodings which need not l>e described in 
iletail at this stage, the decree-holders, on 
the iHth .lanuary 1U15, made the present 
ap])licalion for execution of the decree by 
attachmeut of prendses No. 147, (Motion 
Street, in Uiis city. The judgmeftt-debtor 


Schedule to the Indian Ijimitation Act, 
1908, which w^s in force at the date of 
the application and governed it, on the 
principle that the law of limitation appli- 
eulile to a proceeding is, unless there is a 
distinct jirovision to tlio contrary, the law 
^ in force at the date of the in.stitntion of 
./he proceeding f Lain Sam Hum v. 
.jjinhaifpi Lul (3)). 'J’lie olijeetion wa.s 
,rruled Iiy J\Ir. ,Justice Chaudhmi on 
„.-2nd August 1015 and the propriiUv of 
decision is in (piestion lieforo us. 

,, It is plain that liu' application For exc- 
, ntion is prrmd barred under .\rt. 

J83. which requires an application to en¬ 
force a decree %f a Court established be 
Royal Charter in the exereis’e of its (.)rdi- 
uary Original Civil Jurisdiction, to be 
made within twehe years from the date 
w hen a pr('.sent right to enforce the decree 
accrue.s to some person ^‘apablc of relea.sing 
the riglit. As the ajipfication for execu” 
tion, with which we are hero concerned, 
w as made on the 18th January 1915 in re- 
sp(*ct of a deci i'e dated the 21.st May 1896. 
the decree-holders seek to cstrape the bar 
ol limitation by reliance iijjon that 2 X)rtion 
of the proviso to .\rt. 183, which lays down 
that wlien the decree lias been revived, 
th(‘ prescribed period of tw^idve years shall 
be conifiuted from the date of such revivor. 

It is tt|lis incumbent iijKin the deeree- 
holdeis to establish that the decree was 
revived within twelve years from the 21kI 
May 1896. and that since the date of such 
revivor, twelve years had not elajiscd on 
the I8tli January 1915. To siihslantiuto 
tliis po.sitioa, they rely on an apjdicatiun 
made by them on the Jst June 1908 and 
tJie order passed thereu|.)on on the 30th 
ifiuie 1908; the combined effect of the ai)- 

iS) L, R. 40 L A. 74: s. o. 17 C. W N. 00#; 

I. L. a, 85 All. 227 ; 17 C. L J. 468 
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- lilii'iUioiSMiiul t)u' ()r(l(*r was, it fs argiird, 

1 (» revive the deeiee-x;:€^un the meaning 
of^tho |)i:*)vis() to Art. This view is 

sH|>|ii>rle(l hy the cleeision *n Suja tlds-ariti 
V. Maiiohnr Dofi (4), though a contrary 
vic'w had lieeii a<‘e<'|)ted when that case 
was heard in the fiist instance. Suja 
Iltjs-.<n'in Y. Mauohor I)a>t (.5). Tlie con- 
((Mition of the tlec'iee-holders also receives 
sotu(> sup|)(jrt I’l'oin t]»e ilecisions in Vuirao 
Siiif/li V. Lachvii h'araiti ( 0 ) and lie 
Mndho V. Shiva Karaia (7). The eorr 
nt'^s of these decisions has, however, ■ 
ini)nigncd before ns on behalf t)f the j 
inent-debtor. 

'riit'iv is no definition of the term . 
viv»)r ” in the Indian Ijiinitation Acts oi 
bsot), bSTl. 1877 and J‘.»08. But the 
historical r<*view eontain<‘d in the judg¬ 
ments in the case of Afihootuih v. Doonja 
Cliaraii (8). Fntlch Narain v. (Uiandra- 
hati and Jot/rudra Chandra v. Syain- 
das (’2) shows bevond dt»ubt that the ])ro- 
eeduie for revif!!)r of judgment on the 
Original Side of tliis Court was sub'stan- 
lially analogous to the writ of .sr/rc /V/e/V/,v 
under the Comnu)n liaAv (r. 1t)“i of the 
Itules of 1851 on the Plea side of tlie 
Supreme Court). That procedure' was 
subsetjiK'iitly endiodied in si'cs. 248 and 
240 of the Civil T’rocedure Code of 1882 
and later on reproduced as Or. 21, rr. 22 
and 23 of the Code of 1908. ITnder these 
jwovisions, where aji up]>lication for exe¬ 
cution is made, a notice is required to 
issue to the person against whom execu¬ 
tion is applied for, if more than one year 
has elapsed from the date of the decree'. 

(2) I. L. F. 86 Cftl. 648: o. 9 C. L. J. 

271 (1909). 

'4i T. L. R. 24 Oftl. 844 (l806). 

(B> I. L. R. 89 CM. 921 (1895). 

16) I. L. R, 86 Ah. 861 (1804). 

(7) 4 All. L. J 406 (1907). 

(8t I. L; R 6 r»l. 501 (1880). 

(0) L L. R. 20 Cal. 061 (U92). 
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SobMARIML^I,!,. 

The notice calls u)K)n him to show cans 
why the decree shonhl not bo exeeiilei 
against him. Tf he does not ajipear o 
does not show cause to the satisfaction o 
the^Coiirt. the Court orders the decree t 




ist be m 


.,|CJ 

■ 

.iff juris 


dcfermiii 

diction ano cry a competent tribunal 
Test''d in the light of this principle wba 
is the true (losition of the decree-holder 
in the ease before ns? (In the Isl Jum 
1908, they applied for transmission of th 
decree from the Original Side of tin 
Court to the ilistriet of ^lurshidubad, o' 
the allegation that the judgment-debto 
had no properly within the local limits c 
the ordinary original jurisdiction of thi 
Court, while he had proj)erty within th 
jurisdiction of the other Court. 'I'he ap 
plication, though made obviously uudcj 
sec. 223, cl. (b) of the Code of l-'^H2, was- 
descTilx'd as one under sec. 235 foi- execu¬ 
tion of the de<Tee; this was indisputably 
misleading and if we look to tJie substance 
of the matter as we must do. we efinnoi 
attribute to the application a character 
it did not really possess; uhat is essential 
in matters of this «les<'ription is the sub¬ 
stance and not the tuere form. The 
:(raster recor.le*! the ff)llowing order on the 
npplitaition on the Ist June 1908: “ Let 
notice issue under sec. .'248 (a).” This 


(I) II C. L J. 91, W ilM)9V 
(10, I. L. R #0 Cri. 
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clearly was not in conformity with the 
Code which contemplates the issue of a 
notice under sec. ‘248 on the. basis of, not 
an application for transfer of a decree 
tinder sec. 2*23, but an actual application 

'O'”' fj’l *.ie 

; iitid 
11^' ,. 


for 

applicaiipi. A.fJ pxt'cufi ^'^.mQvy v. 

Bireswar tl‘2). Chutterpat v.'hoya ('hand 
(13) and h'hctjxil v. Tiham (It* 

which dissents from Bam Sahay v. Nauni 
(IS)]. It is not necessary for us to con¬ 
sider whether, as indicated in HhahuiH 
Charan v. Broiap Chunder (16h an appli¬ 
cation for transmission of a decree mar 
not he deemed an application to take m 
sti'}) in aid of execution : nor is il ru'ces- 
sarv to discuss whether, as indicated in 
Husain Akmed Kuka v, 6'a/u Mahomed 
Sahid (17), a Court may not decide tlie 
question of limitation even before trans¬ 
mission of the decree, or, whether, as ruled 
in Srihari Mandal v. Murari Choudhury 
(18), even after transmission the original 
Court may not, under sec. 239 of the Code 
of 1882» decide the question of limitation 
w'hen execution had been stayed in the 
Court to which the decree has been trans- 
(II) 16 C. W. N. e«l: ^ c. 16 0. L. J. 123 
(19)0). 

(12> I. L. R. l« C«l. 744 (ieS9). 

(1»> 11 1. C. 2:6(1911). 

04) I. L. U. 84 All. 396’(1912'. 

(16) Weekly Notea, 1886, p. 189. 

;i6) 8 0. W. N.676jjfl04k 

07i 1 L. R. 15 Bom. 98 (1890). 

(19) I. L. R IS f’»i, 567 (I886'. 


fc.rred. For the purjiOBOs of the present 
case, it is suffic’' t to hohl that sec. 2.30 
makes it plain\nut the application for 
execution must he presented to the Court 
to which the decree has been transmitted 
for execution, while the exphmation to 
sec. 248 shows that the notice required by 
that section must, where the decree has 
been transmitted, be issued by the Court 
to which the decree has b(‘en sent 
or execution. Consequently, the issue 
''■^the notice in this case under sec. 

'. on the basis of the application 
‘Itransmission of the decree, was not in 
'Viformity with the Code of 1882 which 
'Ias in force at the time. It is said, how- 
•’ever, that the action taken by llie ^faster 
was in accord with the Rules framed by 
the Court when the Code of I8i)9 was in 
foice. I.'dretnath v, lUmiesh Chandra 
(19)1. It is needless to investigate 
whether the "Rules, when first framed, 
weio consi.stent with the Code of 18.''/. 1 
for, evmi if they were, iffis pl.iiii that after 
1HK2 they could be deemed operative only 
ill so far as they were consistent with the 
Code of 1882. \ Baijnath y. Ahmed 

Musaji S'.ilt’ji (20)1. it is signiiieant that 
the Rules framed after tire Code of 1908, 
have been made <’onsistent with that Code 
and a notice under Or. XXI, r. 22 is no 
longer reipiired to be issued upon an appli¬ 
cation for transmission under six*. 39. 
W'e next pass on tt) the order made by 
the M isfcr on the 30th June 1908 on re¬ 
turn of affidavit of service of the notice 
under sec. 248 : “ Cjaiu reading the notice 
and the affidavit of service, no cause being 
shown, let execution issue as prayed.” 
The language of the concluding portion of 
this order is significant : what was prayed 
Was transmission of the decree, and what 
was actually done pursuant to this order 

(19) 18 G. W, M. 898 (1908 . 

(90) 1 L. B. 40 CrI. 819 t • o. 17 0. W. N. 

896 <1918). 
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of th,! Master, was not the issue of any 
^process of execution only a transmis- 
sion of the cleeree on The J7th July 1908. 
Merc again if we ItKik the subslauce 
of the matter a.s we inusl do, we fiiul that 
there was in reality no determination by 
the Master that the decree was still cap- 
al)h* of execution. Jt is further plain 
that the Master had no authority to make 
such a determination; for sec. ’249 p 
cjuires that the ('ourt should <‘onsider 
ohjeclion if any and determine wh 
the decree should f)r shou'.d not be e 
<hI. This is clearly a judicial act \ 
cannot be delegated to a IMaster m 
sec. 1)07 of the Code of JH82, and 
worthy of m)te that although r. 515 (.at* 
invcssts the Muster with power to order 
is.sue of a tiolic<‘ under sec. 218, it does 
not authorise him to give a decision 
under see. 249. Jt is, I think, incontest¬ 
able that there was not in this case an 
Older under sec. 249 by the Master, and, 
that, if there wa-, the order must be 
treated as made without jurisdiction. 
M\ conclusion consequently is that iqMm 
the ap|)lication for transmission *»f the 
decree under sec. 22d, a notice under 
sec. 248 could not properly be issued, 
that such notice, though issued, did not 
by itself operate as revivor of the d(H*ree, 
and that there wui not in fact and <*ould 
not in law be such a dtdermination by the 
Master under see. 249 as wou'd ojierate 
to revive the decree. 

It i.s not necess.arv to examine in detail 
the contention that Art. 183 should be 
construed in the light of Art. 182 and 
that whatever is sufficient to keep alive 
a decree for the purposes of Art. 182, 
should be deemed sufficient f<»r the pur- 
fioses of AH. 383. There Is. in fny opi¬ 
nion, no basis whai-ever for this inten¬ 
tion : the scheme aftd scope of the two 
Articles are radically distinct, and no use¬ 


ful purjHise would be served by an 
endeavour to amalgamate or to interprel 
one by refiuence to the other. 

On thc.se grounds. 1 agree that this ap 
llli^\4pu>-t !)(> allowed with costsLjluimtgh 


ai 


allowed wiin coscsL^l^ 
order o 




tor.s, for ’«. 

M. N. U. 


w*' ,*^olici- 

.siMindents. 

Appral allowed.' 


COIVIL APPELLATE JURISDICTION J 

Appeals from Ouiginat, Dkcreks 
Nos. 222 AND 26G of 1912. 


Chaudhitri, ,1. 

Newbould, j. 
1916, 

Heard, 15 to 18 & 
25, February. 
Jadgineiii, 

8, May. 


Asita Mohon Ghosh 
Mor; IK, Plaintiff, 
Appellant, 

V. 

Nirode Mohon Ghosh 
Modlik, Defendiint, 
Respondent. 

IItUffu Law—D tyabhaga~Kayagihi’$, m Ben- 
g »l, Sudrat — Adoption, umongit Kayonthat, rali- 
yiouB oeremon 'ei if auentiuil—R-ligio>i$ ceremontet 
postponed after actual g'ving and tai’ttg — Adop¬ 
tion during pollution through birth of agnate — 
— Validity—Afterhorn natural eon of Sudra, and 
adopted $' 11 , share* o', if equal— Agreement by 
adoptire father tp give equal shire, if valid— 
I'ropertita held by adoptive father as Ah> bait, 
adopts i ein if m»y claim to hold a$ shebait 
jointly with afterborn eon—VittrikrityHBj and Debt- 

krittuB— /Voo/ that property hoe been endowed ae 
dobnttrr—Permanent image, if eteentitd to wedid 
dedication—Income of delie tied ptnpefty exoetd- 

ing expenees, if contdvtive.. thit deha^nelm only a 
eharge on the profetiy-^pn^^ Ch odriki? 

authority of. - ' ‘ 
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Asita MomiN (Jiiosii AIoi i.ik r. Nikoue ;\I<)Hox OiiosH AforEiK, 




0 Knyaxihas, m'cortUng to the iaip "fm'- 
patent in Henijal, arc considered as Sudras. 
No religions cere many is necessary for an 
adoption amongst Kayasfhas, mere giving 


(>ndjgt<i^i of a stm being sufficient 


relit, 

and ai^-i i>. a son u ' ./? nets. 

Saxtai*pa\v\ V. KAX>..»1I^'’AY> A (J) 
jolloxred. 

Snrh /ndlulion results from th% know- 
ledge of the fart of birth. 

In laying down the rule that the adoph d 
son of a Sndra shares the inherilanei’ 
eiiiially leilh the afterborn natural son. 
Hit Daltaha Chandrika has in no wan 
dcrialed fiom the sinritis, and. the rule, 
which has been tieeepled as correct by both 
the Madras and Calcutta High Courts, 
should md be departed from. 

.'in ekiai-[)afra of the adoptive father 
eovenanUng that an afterborn natural son 
of his shall not he entitled to eiaini a larger 
share but will divide the inheritanve 
equally with the son he was adopting, is 
valid and operative. 

St’hkxdra Keshab Roy v. Pookga 
S ooNOARY Dashee (11) and Bmala Nahana 
r. Rhahhi- Harf (J‘J) referred to. 

It is now settled law that, as regards in- 

herilaner, the adopted son holds in all 

respects the same position as an anrasa son 

e.eeepl ia .some special matters. An 

* 

^ <2- T, I.. R. 14 M*d. »»7, B«8 (ItM)* 

(11) 1,1.. R. |» c»l. 618, 886 <I8W|. 

(12,1. L.'R. 2 Bom. 67 (1877). 


anrasa son has a superior right in respect 
of pitri-matri krit: ‘ i but there is no sneh 
preference in respect of sliovas or clova 
kritya.s. * 

Jlcld— Therefore, that an adopted ,ion of 
a Sudra was entitled to inherit debiittor 
properties in the right of sht‘})aitshi]>. 
jointly with an afterborn natural son. 

.1 permanent image is not absolutely es- 
^''ntial for dedication to a Thakur. 

.ji^]'h( re the intention of the donor appear- 

'1 have been to dedicate the properly 

,y'dde\y lo (leva shel>a, Ihc faeC ihal the 
of the properly e.reeeded the e.e- 
^ '!ses of the sli('l)a and the shebaits fre- 
^ dent.ly deal! with the property or the in¬ 
come as personal property would not make 
the properly sceular subject to a charge for 
the deva slieba. ' 

These were ap|><*alH ))ieferred on the btb 
July and 91h Anj'ust lObi n'speetively 
a;>aiiis1 the deereo of liabn Knnja IVdiary 
(bipta, .\d<litional Snb^dinatc •Indge of 
Mirbhinn, dated the Ublh ^fareh 1912. 

^riie facts of the ea.se will fidly ajtjiear 
from the jnd«fment. 

Habus Dwarhn Nath Chakr.ibari y, 
Karnnamoy Hose, Ilemendra Nath Sen, 
'I'uril Moll on Dass and llimal ('h. Hoy for 
(he Appellant in No. 222. 

Itahus Mohendra Nath Hoy, Bepin 
Behary Gho.ih, Latit Mohan (ihosh, 
Narunamoy Ghosh and Jogesh (’h. Ho.ve 
ft»r tho R«'.sj)ondent in No, 222. 

Babus Mohendra Nath Hoy, Bepin 
Behary Ghosh, Laid Mohan Ghosh and 
Jnan Uanjan (diallerjee. ftir tlie A])iiellant 
in No. 200. 

Babus Narunamoy Bose and Bimal 
Chandra Hoy for the KeR|K>ndent in 
No. 200. 

The .TrrxiMRNT of the Coi'rt was as 
follows :— 

One Radha Mohan Clhosh Monlik, 
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ii lienjifJili Kayustlia Zeiniiular of tlie Din- 
, ,<rjct*of M iirshiilaba^^'}j[oYerm’(l by the 
Dayabliaga. School of Hin:lii Law, died 
intestate on the ](Uh Vadro 1310 {2iid 
September 1903). In tin; Collectorate. 
Ib‘gistt*r he was recorded as the proj>rietov 
<»t' certain zeiiiindari ])roi>erticK and as 
ishrbait of certain dehtdlcr properties. 
Shortly after his death Saileudra jSlohon 
(ihosh Moulik ajii)lied for rejjistration - 
his name under the Uef^islration Act 
respect of eight* annas of both the z' 
dari and debutier pro|Kjr(ie.s, allegin 
lie had been adopt(‘d by Kadha Mob 
his son on the ’iOth Joista 1*283 (7th . 


that those *pru|X>rties W('re charged with 
dvm >ihcb(i expenses, they should be 


declared entitled thereto and to i>o^session 
thercol as proprietors, subject to such 


or if the (\>urt fpimd be 

< debutter, they Btil^.^"^<w||Lhat 

th ‘ -Entitled 


i 


1870) and that Asita Mohon Ghosh Moi. 
who Ava.s born on the 29th May 1*289 as'- 
the afterborn natural sou of Kadha 
M(du)u Gh?)sh iloulik was entitled to the 
other eight annas. .Xsita Mohon object¬ 
ed to Saileiidra’s application denying his 
adojition and a))plied for registration of 
his-name in reject of the entire sixteen 
annas as the omy son and heir of Kadha- 
"Mohon. The Land Kogistration Officers 
held that Hailendra was the adopted son 
of Kadha Mohon and registered his name 
in rcs|K‘ct of eight aiinas of the zcinindari 
properties only and Asita’s name in res¬ 
pect of the. other eight annas and as 
nhcbuit of the entiri* dcbullcr properties. 
Sailendm dual on thc.*22nd Aswin 131*2 
(Hlh October 1905), leaving Nirode Mohon 
and Khirude Mohon, his sons. They 
instituted Huit Xo. 79 of 1909 in the 
Kirbhum t^ourt for a declaration that they 
wiire eititled us shebuitH by descent from 
their father to eight annas of such pro- 
j-ierties as were debutter. They asserted 
that the projierties. set out in Schedule 
Kha ” and “ Ga ” to their plaint were 
nut debutter, and j>i*ayed for a declaration 
that they were entitled to one-half of these 
pro[)erties as proprietor, but submitted in 
the alternative that if the Court found 


* i.its re,. O'uitcr i .n'^Kadha 

Gobind iJoth these suits were tried 

together (see Ortler No. 18, dated 31st 
January 1910, in Suit .No. 79 of 1909 and 
Order Xo. 8 of same date in Suit Xo. 131 
of 1909) and one judgiuent has been 
delivered hi both. 

The loarne-l Subordinate Judge has 
held (i) .\s to the udo]>ti()U ; — 

(I) That Kadha ^lohon's family is a 
family of Bengal Kayasihas, who are 
Sudras, amongst whom the ceiemoiiy of 
” giving and taking ” only, i.s la'ccs-saiv 
for the validity of an adoption. 

(*2) That SaiU'iidru Mohon wa-. given 
by his natural father Kumar Nan'iaha 
Chandra Koy to Kadha .Mt)l»ou Ghosh 
Moulik who took the hoy m adoption on 
the 2(}th Joista 1*283 (7tli June 1370) and 
that the adt>ption was not coutrary to law 
or eusloni in^auy res(>ocl. 

That an ehnir-pidrii (K.\. 13) was exe- 
euted by Kadha >M()hon addreased to 
Kumar .Norenclra Chandra lioy, the 
natiimi father of Sailendm Mohon, and a 
deed of gift (Ex. 64) Was executed by 
Kumar Xarendm Ohau^ina Roy in favour 
of Kadha Mohon ut the titiie of the said 
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adojition nixl that both the doeumeHts are 
genuine, valid and operative. 

(3) That being Siidras, Sailendra as 
the adopted son of Radha Mohon was 



i"r 


taiuirig,. ^ ivuu. 

pur) were xioi^^ebulter bi«. ^ others 
were absolute debiitter and not merely 
ebargetl with deca shvba expenses. 

(Hi) That Sailendra Mohon had no 
right to be a shebait in reBi>oct of the 
devil shebu or tlio debutter properties in 
the presence of (lie natural-born son 
Asita Mohon, aiid therefore Sailendra’s 
sous had no such right. 

He has thus decreed that the sons of 
Sailendra are entitled to one-half of all 
the secular pro])erties inclnding Binder- 
pur, Harishchandrapiir, Taraf Mandrir 
(apj)ertalning to Huda Kutnbpur and 
Eatehpur). 

ft upfK'ars that Sailendra's sons have 
eifecte<l mortgages and granted Butni 
leases in favour r)f Defendants Nos. 3 to B 
in Suit No. 134 o£ 190^. The learned Sub¬ 
ordinate Judge has held that they are not 
binding on Asita Mohon. *' 

.\sita ^lohon and the sons of Sailendra 
have filed se|>arate ap^ieak against such 
portions of the. judgment and decree as 
art* adverse to their respective couteu- 
tions. Dofendants Nos. 3 to 6 have not 
appealed. -\sitH Mohon’s appeal being 
the earlier one iu order of date, caja© up 


first, bid both appeals have been heard 
together at the re<^*?st of the parties. 

We intend to deal with the findings pf 
the Subordinate Judge in the order above 
set out. 

(i) As to the adoption :— 

(1) We agree with the learned Sub- 
oi'tlinate Judge that Kayasthas according 
lo the’law prevalent in Bengal are consi- 
j,?red as Sudras. The question has fre- 
' ^'OTviiv arisen in connection with oases 
‘j/loptioii and it is settled that as 
' no religious ceremony is in their 
jjnecessary, but that the mere giving 
'V, taking of a son is sufficient to give 
'!/idity to adoption amongst them. See 
'){aj Cuomar Lull v. Bis^essor Dtiyal (1). 
As to Bengali Kayasthas being Sudras see 
the passage from Shyama C'haiatJ Sirkar's 
Vyavastha Darpana quoted in Haj Coomar 
Lall Y. hiss'csfior Dayal (1). They have 
been treated as Sudras in our Courts for 
a long series of ye*u*8 and their status as 
siudi cannot now be questioned. Asita 
^lohon did not submit anything to the* 
c<tntriiry in his plaint or written state¬ 
ment. No issue was rai.«ed as to w'hethsr 
Kayasthas are Rudra.^ or not, when issues 
woie settled in the trial Court. It ap{)ours, 
however, that cluriug the examination of 
Banwari Bal (ihosh, Asita Mohon's 
witne.ss (No. ‘22), questions were sought 
lo be, jiut to him about some Kaya.s- 
tlias recently taking the sacred threat!, 
which the learned Subordinate Judge dis¬ 
allowed. See Order No. 110 of the 2nd 
February 1912 in Siiit No. 79 of 1909. 
We think that the learned Subordinate 
Judge rightly disallowed such questions. 
During the argument before us nothing 
was urged by Asita Mohon’s learned Vakil 
on this }K)mt, but the concluding sentence 
of the learned junior Vakil’s address in 
reply w'as, that bis client having raised the 

(l) I. L, 8.10 «88,091 <19U). 
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point ulthungh tliey as his Vakils had not 
sygned it, it was not to bo considered that 
the T>olnt was abandoned i We do not 
think the <[ nest ion ought now to be allow¬ 
ed to be raised. Bengali Kayastbas 
have been uniformly treated as Hndras 
in our Courts and the question does not 
a|>j)ear capable of serious argument, al¬ 
though attempts may have recently been 
made by some members of the commimily 
to trace their descent from Khatriyas, and 
some of them may have, actually taken the 
sacred thread as belonging to the regeruu 
ate classes. 

.\s to the factum of ado])tion :— 

Sailendra Mohon was the second son 
of Kumar Noreiidra Chandra Hoy of 
Sheoraphuli, the brother of Nagendra- 
bala, wife of Hadha Mohon jiud mother of 
Asita Mohon. Norendra has been ex¬ 
amined. He de^wsed to giving the boy 
in adoption to Kadha Mohon on tlie liGih 
.loista J'ibd (7th June J87()). On that 
very day the ckr(M-j)(iira (Ex. J3) and 
Deed of Clift (Ex. 04) were executed and 
registered and exchanged by and between 
the Jiutural father and the adopter. The 
child was then 7 or 8 months old. Nogeii- 
dra made over the child at liis own house 
at Sheoraphuli to liadha Mohon who took 
him as his adopted son in the presence of 
a large number of |K*ople who had been 
invited to witness the ceremony. Within 
a month thereafter the boy was removed 
to Itadha Mohon’s house at I’anchthoju, 
where the nanikaran and amiaprasan 
cereiiiony of the boy and the pulresthi 
jag were jierforiued. At these subse¬ 
quent ceremonies Norondra the natural 
father was not present. The boy was 
named Sailendra Mohon Ghosh Moulik, 
Ghosh Moulik being the caste name of 
Badha Mohon, and was brought up ia 
Badha’s family as his- adopted son. 
Sailendra and Asita Mohon who was 

* * 


subse(piea(ly born were taken by Kadha 
Mohon himself on the saiue date (3rd 
.^iigint 1891) to the same school, the 
Metropolitan Institution in Calcutta, and 


admitted tluu-e as students. All the 
meMiljitr-.* vf the family of Kadha 


their 

servuii 

with 

ed 


-ions and agnates. 




and otMi 









are'-c«:>-I'ltvi l»d7fra A' 

Mohon “ fii, ^ and Kage'ndrabala 
mother ” and his natural father 
Noreiidra as “ Mama ” (maternal uneic 
in his relationship as the brother of 
Nagendrubala). Asita used to addn'ss 
Sailendra as “ duda ” (eldoot brollier). 
After Kadha Mohou’s death, which took 
place in V'adro 1310 , invitation leKeis 
for the nlirad, Ex. JO tJ) and 10 {'!), werii 
issued in the name of Sailendra and this 
Was done by Asita Mohon. At the shrnd, 
gifts were dedicated by Sailendra. Ju 
fact the evidence that Sailendra was 
known as and treated and enjoyed the 
status of a .sou during Ihulha Molion'.s 
lifetime and al.so right up to Saiiendra’s 
death is so overwhelming that both in the 
trial Court and before us, the facts imived 
by his sons about, such (reatiuent were 
not scriou.sly challenged. Beamed Vakil 
for Asita Mohoft eoncciU'd that these 
facts undoubtedly laisod a very strong pre¬ 
sumption that Sailendra liad been duly 
adoptwl. He- went further and ^id that 
if* no direct evidence of the giving and 
taking bad been given, the Court would 
have been justified upon that preaump* 

113 
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lion in ii|iliol(ling ilio validity of the adop¬ 
tion, but be argued that inasnmch as some 
direct evidence was given, the question 
whether giving and taking of the cliild 
actually tiH)k place or not must rest upon 
y«al|f4?''idenee and not upon anyi<«tr'."‘ iiiup- 
that evidence is in ^ .'.’'actory 
‘littb raised./^ be 


')■ ’rili- 


tr 

I)*' 

'.Vif 

saih actuall.v ^ tne nine. 

According to Norendt. .*»-v'he baby was 
brought in the arms of a maidservant to 
the baitakkhona (the outer apartments) 
and made over to him and he “ from bis 
arms made over the baby to lladha !Mol'on 
Babu’s arms ” who took it in his lap aiul 
went “ inside,” meaning the inner apart¬ 
ments, and he followed. ” That was ibe 
giving and taking.” Asked if anytbivig 
was said on that occasion the witness 
answ'ered : ”1 said 1 make over the baliy 

to you at the free will and consimt of my¬ 
self and my wife (‘ and he accepted it and 
said ’) T have already taken the child, 
you bless him and he went inside ” : 
the ]x)rlion vithin brackets the witness 
is said to.have, volunteered. It is so noted 
in the deposition. 

dogendra’s version is—” From the 
inner apartments a injydscrvant brought 
the child. Kumar Norendra Chandra 
took the child from her and made over the 
child to. lladha Mohon. 

(,).—\Vh*t did Norendra Chandra say 
when he made over the child? 

4 .---Norendra said ” You have been*re- 


^^()IlON Ghosh Moulik. 

questing me for the child for i year. You 
may take him now.” 

Q -—What he want the child tor? 

.1.—He wanted the child for dailok 
fjrahfni (adojition). lladha ^fohon took 
the child in his arms and went to the inner 
apartments and Norendra also folloAved 
him. 1 have narrated the conversation as 
T heard it. 

Thi're is no di.sere])anoy between tbese 
two versions of any value. It must be 
|•emembere(i that tlie witnesses were 
* peaking in lUhi of wliat happened in 
dO years ago. That Norendra failed 
‘fvO rmiu'udier that .Togeudra was pi’cseiit at 
the spot, indicates that they bad not been 
com|>aring notes. Most of the •,»ther per¬ 
sons said to have been present on that 
occasion are dead. One^ Tjalit Mohoii 
.Ghosh is still ali\e, hut it is in ovideiiee 
that he was ill and bed-ridden when the 
case was being heard. As against the 
above evidence we have that of Nt'igendri- 
bala- the mother oftAsita Mobon. Her 
denial is of no value. In fact she i'as .M) 
palpably told untruths even in respect ot 
matters not seriously contested by Asila 
INlohon that the trial Court vas quite 
right in disregarding it. We are imahlcj 
to attach any weight to her evidence. 

It was at first argued that the recitals in 
the ckrur-patra and Heed of Gift showed 
that no giving and taldng had taken j)laec 
on the ‘2Gth Joista 1283, but later on the 
b'anied Vakil modified 'his firgument by 
saying that although the ekrar-patra 
(Ex. 13) might be n^ad us support¬ 
ing the statement that the giving 
and taking had taken |>lace, the Heed 
of Gift was HO worded as to show 
the contrary, that is to say, it showed that 
” the giving and taking ” was to tak& 
place on a future date. 

Now Ex. 13-is quite clear. It^contains 
the following recitals :— 
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Yo,n. (Xi)rcn(li'a) liSiVe of your own 
frt'c.wiN made a gift of .ii'i'ir second son 
to me and executed a deed of gift. I 
(Riidlia Molion) also of my (?Vvn fre{' Avill 
and in gond faith adopt flu; aforesaid ae- 
<’ording to tJie This passage 

leaves no room for arnbignity. The argu¬ 
ment was, however, based upon the 
opening sentence of tJ\e docMiniont which 
reads thus in the translation put before 
tb(‘ Court, viz .—“ Being without any 
issue 1 (Radba i\rohon) intend to adopt < 
non," whi<’h was construed to mean tlu 
be bad not yet adopted tlio boy, but oid> 
intemded doing so. The passage has, how¬ 
ever, been mistranslated’. The words 
use<l ar«‘ “ ami grahanechchook havraya ” 
whicJi mean “ I having desired to take 
a son.” Tins franslation was accepted a.s 
correct by the learned Vakil.and he with¬ 
drew his argument so far as the ekrar wa.s 
con<‘orncd. 

The argunvent at^o the Deed of Gift 
(FiX. ()i) executed by Norendra is based 
on the following paissage :— 

adopting him as a son according 
1o the rites jaescribed by the Shastras, by 
]ierforrning the mimkaran and other cere¬ 
monies, by bringing him n]> as your son, 
by j)erff)rming all the ceremonies at difler- 
ent stages of lifet by making him a su<;ces- 
sor to Vfiur j)roj)erties, etc., etc., you 
(Radba Mohon) shall live in the enjoyment 
of iicrfect felicity.” 

It is argued that (his passage' shows 
that the rites were to be performed later 
and that inasmuch as the namkaran as a 
matter of fact did take, phice later at 
f*anchlhopi, it was intendejl that every¬ 
thing in connection with the adoption W’as 
to take place later. This is plausible, but 
overlooks two passages in the earlier part 
of the document, namely :— 

(rt) ” Accordingly, I give you my 
younger son for ado])tiou by divesting luy- 


AroHox (iTlOSir ^fouLiK. 

self of all rights in him.” ■ This is the 
translation in the i>aper book, but the 
pa.ssage (orrectly translated should reail 
thus—” T am giving you my younger son 
in acjjii ^ Wion hy divesting myself, etc.” 
That' the correct transiatior-|^j^^k 

cepted Appellant 

liem ’ 1 i.n 


ft-,..e gr, .i/iirg'fr ' 

place on (haf .. , .low otherwise had the 
right to the son vi'sted in Radliu Mohon 
from that day. That is the essential ele¬ 
ment ill an adoption between Sudras. No 
doubt the put rest hi jag and namkaran t(«>k 
place afterwards, but they arc not essen¬ 
tial ceremonies. It is also significant that 
Norendra was not jiresent at Ranchthopi 
where those ceremonws took place after¬ 
wards. If the ‘‘ giving and taking ” wais 
to have taken place later a^ Paiielithopi 
why did not Norendra go thi're? The 
only explanation is that the formal giving 
and taking liad taken place before at 
^^‘^hcortiphuli. 

The Bengali passage ‘‘ apani jutha 
shastranushare dattakdnn grahan hunja 
has lieen translatt'd as “by adopting him 
according to the rites jaescribed by the , 
Shastras. The verbal fonn ” kariya ’ in 
Bengali may b(* i?‘ndc‘i'<‘d either as by 
adopting him,” or “laning adopted him. 

We are unable to ilraw the conclusion sug¬ 
gested by th(! learned \'akil having regard 
to the two passages from the same docu¬ 
ment above gi^'cn. We must not also 
forget tliat Fx. Ul and ICx. 64 are con¬ 
temporaneous docainie^a. 
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Tl is (juite true that at the time of th(’ is not shown iliat 'Radha ISFobon knew of 
a<lo]><ion Hadha Mohon and his wife vsero such birth atIJhat ti^ie. Besides, it has 
not old and that the lady Avas no! |)a-i1 been held that pollution on account of the 


ehild-bearinf? age, but they had been 



'd many years and were,^i^boii1 a 
^ Adoptions had bc'ffm ^ taken 
tb*^.”..fiinnly. Tn f ik-'b Uadha 

»Vj^ ■ r"!* ‘SOU’S. 

Mia 

r: ■ 


ji' 

iVirri. ' adoptii • ainongst 

others an English Vf'ness in her 
brothei-’s family. 

To account for Norendra swearing that 
he had giv('n Sailendra in adojdion to 
Kadha ^Nlohon it has been suggested that 
Norendra was in very poor circuidstanccs 
and was anxious to thrust the child on his 
brother-in-law, as too heavy a burden 
upon himself. Norendra was not how¬ 
ever in straitened circumstances at that 
time. W'e do not see any reason why he 
should he disbelieved, because he has since 
suffered from misfortunes and has lost his 
])ropertics, he belonging to a Kaya.slha. 
family of rank which at that time enjoy- 
ed a high status. We see no reason to 
doubt his evidence and are of opinion that 
the giving and taking took place as 
deposed to by him and Jogendra. 


birth of a relative does not vitiate an 
adoption. It is only a bar To religious 
acts and renders religious ceremonies in¬ 
efficacious, but gift and acceptance are 
seetdar acts. Sec SniiMppayifa v. Ilnu- 
(jappai/ya <'2). 

Tt is argued that it is unlikely that the 
“ giAuiig and taking " took place in the 
,i‘^'}KiHhnl>kh(nio in Norendra's,house, whi*u 
had a lloihurhori, hut it is,not a reli- 
,jj'»ygious ceremony and only a .secular act. 

^^■e have' iu»w dealt with all the points 
■♦•aised before us in connection with the 
adoption and hold that Sailendra Mohon 
was validly ado))ied. 

We shall now deal witli the decisif>n of 
the learned Suhordinatt' .ludge that being 
Sudras, Sailendra the adopted son was en¬ 
titled to share equally with Asita Mohon 
the afterhorn natu^l .son, and that he 
was so entitled also aecorditig (o the terms 
(‘litnr-pairn (Ex. Bi). 

There has been considerable divergence 
of opinion between the different High 
Courts in India relating to tlu' shares of 
an adopt<Ml son and an afterborn natural 
son among.st the three regenerate classc.s, 
l)ut this is a case of Sudras, which has 
not been the subject of much Judicial dis¬ 
cussion. 

Mnyne thus deals with it in the .second 
portion of sec. lOK, Hindu T.-aw, p]>. 

225 (8th Ed.). 

According to a. text of Vrid<lha 


It has also been siiggc^'sted that the adop- . , , 

tion was unlikely a« on that date Itadl.a un adojited and an aftertorn 

Mohon was in asouch, owing to a birth in 


the family of one Mohendra Narain, an 
agnate of his. The Subordinate .Judge 
is right in holding that it is not proved 
that any message about such birth I’eached 
Radha Mohon on that date. Such nsourh 
results from knowledge of the fact. It 


son share equally. This text is i^aid in the 
Dattaka (’handrika to apply only to 
Sudras, and in the Dattaka Mirnanusa it 
i.s f'xplained away altogether as referring 
to an afterborn sem destiiute of good 
qualities. The High Court of Madras, 

(2) U.L. B. 18 Had. S»7. 8»8 (1894). 
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fi)Hovving Mr. W. AFiicNughten and Sir 
Thnma.s Strange, ko"' it is in force among 
a!I Siidras in Souttrtjrn India, and ^f. 
(lii)elin says it is the rule among all,cla9se.s 
ill l^imliclici’y. It is the rule still in. 
Xorihern Ceylon.- B:ibu Sharnnchurn says 
tliiit in Uengal this rule only a)>i>lie9 to the 
lower elass of SiidiTis,” 

Clear aulluu'ity for the ])ropo-;ition the 
they share ecjually is to ho found in 
Dattiika Cliandrika. See V, kh-s. iO 




jl Hd/iliiraj Jlova {!>) a Full Bench of 
the Court said on p. loO—“ Tin* 
Dattiika ^limani.sa and 'Dattaka Chan- 
drik‘i. are regarded in this Court as 
the leading authority on the subject 
■uloption and although thyrto 
•''idi aulliority 1ms heciT^sput^mnd 
■'I' nmv he,latic 
’■ ' S^'oiirt 



The Dattakii Chainlrika is a uoi' 
doubted authority in Deng.il. 
special treatise on the subji'ct ol a 
and '* ]K)sse-ises at present *’ in the 
of Mayhe " an authority over other \. 
on the same s\ibject.” See sec. 30, Hindu 
Jiaw, p. .30 (Sth Kd.). 

MacNaghten (W. H.isays—“ In <jnes- 
tions relative to the law of-adoption the 
(hxitrine of the Diittaka Cliandrika is ad¬ 
hered to in Jiengal.” 

In liuntfaiM'i V. .Ifrhanut (3) their Lord- 
ships in lh<‘ Privy Council said on page 
97 referring to the Diittaka tdiandrika and 
the Dattaka Mirnainsa, as follows :— 
“ We think that these treati.M's are more 
distinct than the work of .lagannath; 
they arc written on the particular subject 
of adoption; they enjoy, as we under¬ 
stand, the highe.st n^putation throughout 
India,”* 

In the Collector of M'ldura v. Mootto 
liamlinga Snthupathy (-4) their Ijordships 
on p. 437 said—“Of the Dattaka Mimaima 
and Dattaka f’handrika the two treatises 
on particidar subject of adoption. Sir 
William MacNaghten says, that they are 
respected all over India; but that when 
they differ the doctrine of the latter is 
adhered to in Bengal:” 

I» lFa'm<m Raghupati Bova v. Kriuhna- 

(8) 4 M. I. A. 1 (1848). 
f4) 13 M. I A 897 (1868). 

€ , • 


* i «IU- 

ring I. ^'iit of the 

Board ii p. J31 The date of the 

Dattaka Cliandrika is not t;ertuiii ; but it 
is at all events vimw mucdi later than the 
Smritis.” After dejding with the observ¬ 
ations of West A Bidder in thidr Hindu 
1 .uw, .3rd Kd., p. II, liis Lordship says on 
p. 1.3'i—“ Both works liave had a high 
plac(> in the estimation t>f Hindu liawyers 
in all [larts of India, and having had tlic 
ad\*antage of being translated into Kiigilsli 
at a eomparalivciy early period, have in¬ 
creased their authority during the British 
rule. I’hcir Lordshijis cannot concur 
with Knox, .1., in saying that their 
authority is ojK'n to examiiiatloji. cx/ilana- 
tion, criticism, adoption or n'jection like 
any scientific Ireatisi's on I'iiiropean juris¬ 
prudence. Such treatiueut would not 
allow for the effect wJiich long acceptance 
of writtim opinions has upon social 
customs, imd if would probably disturb re¬ 
cognised I.iw and settled arrangements. 
But , so hiv as saying that caution is re¬ 
quires! in aivepting their gloBRes when they 
deviate from or add to the Smritis, their 

fB) I. L. R. 14 Bum. 248 (1889). 

(6) L. R. 281. A. 118: 0. 8 C. W. K. 427 

(1888). 
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Lor(lshi])Fi arc prt'pared to concur with the 
loarni'd Judge'.'* 

In Jihnffirau Sinyh v. Blingwan Singh 
(7) their Jj( ml ships on p. 161 f^ay—“ Their 
authority (Dattaka Mimamsa and Dattak^ 
('hanj^ka^) has been affirmed as pai|' 
the ^i^ neru Hindu Law, founded o'' 
SniP^'*’ ■ ■ '"^■•-^nree from vf’ ^ 

School 


Wandas ho^ 

referred to the Iiattaka 
work of authority and held that the posi¬ 
tion of the adopted son is accurately 
defined in iho Oatlaka Chai^lrika and 
Dattaka Minuunsa. 

Having n'gard to these series of deci¬ 
sions the Jhvllaka Chandrika must be con- 
sid(*red as a work of great authority. 

Strange in liis Hindu Law, p. 99 (Ed. 
1880) states—“ Amongst the Sudras-the 
afterborn son and the ado)>tcd share 
cqual'y the parental estate ” : but no 
authority is citi'il in support. Apparently 
the authority u|)on which it is based is 
the Dattaka Chandrika. 

Although the high authority of the 
*Dattaka (’handrika has been accepted by 
the Privy (VninciHn a series of cases, some 
recent text-writers, among them Golaj) 
Chandra Shastri in his Hindu Law (-Ith 
E<1.), have to question the authority 
of the Dattaka- (4iandrika, the work being 
said to be a literary forgery and " accord¬ 
ing to rumour ” written in support of an 
adoption case which w’as then pending in 

(7) L. R. 26 1. A. 158: s. c 8 U W. N. 454 
(18881. 

(8) 20 C. W. N. 702: n. c. 28 0. L. J. m 
(1915). 


■NfoHON Ghosh MoruK. 

(h(' Calcutta High (''•ourt. The author 
speaks of the rule q^ating to Sudras as 
being a,novel one etiunciated'’for the first 
liiiie in the Dattaka Cliandrika. 

From this and the observations of the 
I'rivy Council in the case of linlusn v. 
liolii'tu (^^) that caution is required in af'- 
>cepting its glosses, where it deviates from 
•r, adds to the Sniritis, it has been sub- 
that no weight ought to be attached 
.passages in tlie TLttaka Chandrika 
^k'ferred to inasmuch as it is con- 
1, fShat the learned author has, in lav- 
(■•'‘wn the alwive ride, deviated from 
nritis or added to them. 

•.before examining this contention, wo 
should ])oinl out that tlu' rule as laid down 
in the Dattaka Chandrika relatipg to the 
shares of the Sudra's adopted son and tlie 
aftiu'honi natural son that they share. 
e<pially, w’iis aeeei»tod without question by 
th(i ^fadras High Court in Raja v. Subba- 
raya (9), one of the Judge#in that case 
being Mr. ,Tuatice Muthusami Ayyar, who 
Was a great Hindu lawyer. The correct¬ 
ness of that decision has never been ques¬ 
tioned. It has be('n quoted by the Privy 
Council in the ease of Nagindra lihugwan- 
. (Ian v. liavhoo llurkissendas (8) above 
cit('d without disapprobation. 

In Uaramanund Mahmti v. Krishna 
('haran Patnaik (10) a Bench of this Court 
aeeept(id the law -ns laid down in tlie 
Dattaka Chandrika on this ^loint. Their 
Ijordsliips said—“ It is however unneces¬ 
sary to di'cide this iwint in the jiresent 
case, nani^ly, as to whether the adopted 
son took the father’s full share as the 
families are Sudras and by |>ara. ‘J9 of 
tlu' Dattaka (’handrika, see, .') of tlie pre- 

(6) L R. 26 I. A. 118: s 0 8 0. W N. 427 
(1899). 

(8) 20 O. W. H. 702: ■ o 23 0. L. J. 896 
(1916) 

(«> I. L. R. 7 Mad. 263 (1883). 

(10) 14 a L. J. 183 (1884>. . 
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ftuliiifj; |)Hra. *25 (l(»es not up])ly to families otherwise there wo»i!d he. a great imon- 
of that caste.” sisteiicy if, ulmre th*e son of tlie wife, tin* 

There are no othei*ih;ckled cases exactly son given, an«l tlic rest took the fourth of 
on tlic })oint. We fof;l bound to attach the share of the legitiiuate son, the son 
great weight to the fa(!t that these deci- by a female slave, whose title is infinitely 
sions have remained unehallenged for over inferior in resju-ot to these, were-f^ take 
thirty years. an equal share with the legitinuiutt^on. 

It has been poirilcd out to us that in the “ j[ 3 nt begq^l|||||)[|M|pSH^^ 

Dattaka IMimainsa, Vols. -1() to 44Avould TTta«f*’ '>t* ^‘s..(Jp'>iaP^j g!^^.^6ve or 
Vyavastha Darpana, 1012 to 'HefnmVlftAwnrt 

\yvastha t’handrika (Ed. 3880), Voj*^ is necessary to gitijSl«y*HSOT^i'B OEthe he/ljl^ 
j). 109, Dayakrania Sangraha, (9ia(>^S tA’^gus'c'ily to folfVHinv*e.stab)isliey* />yaj'tra^ 
d. 28, Dayatattvva by Itaghui^^- .^.eswate-' /sdu begotten'by a feudia 

Chap. 11, Vol. 07, Dayabhaga, ^ oC nvajrOwii'l^*<'vR’{‘*y take a share by 

so<!. 9, Vol. 13, Vyasahara Ma.V#®*’ not clijih- • t^’«- ihit if the biffier be 

INfandalik’s Ed., j). 00, and Mitaki^v /-pi^^ 'T-to vv’iiffhers *jho,uld lua^ie him 
Chap. I, sec. XII, Vols. 24 to 25, -Uti;./e ^ Tmoiety of a share ; and one 

special rule as to Sudras has been laid wlio linamed fliers may inherit the whole 


down. , 

In order to examine the contention that 
the rule laid down in the Dattaka Clnin- 
drika has added to or deviated from the 
Smriti.s, it is necessary to quote the follow*- 
ing passages itfem the work vvhicli give the 
authorities in support of the ride :— 

V. sec. 29.— ‘‘The mode how'ever of 
partition between the son of the wife, the 
son given And the rest and the legitimate 
son which has been proiX)unded in W'hat 
proceeded does not apply lo the Sudra 
class.” 

V. sec. 30.—*■ Since in the following 
texts of Manu and Yajnavalkya, re¬ 
spectively, a share equally to that of the 
real legitimate son is prescribed for the 
son even by a fepiale slave of a man of 
the class in question and the heirship with 
the daughter’s son of such son only when 
having no brother is intimated; the equal 
partition of the son of the wife, the Son 
given and the rest, with the real legitimate 
son whilst the father lives and their suc¬ 
cession to the moiety of the share of auch 
son, where the father may be dead at the 
time of partition, follow a fortiori^ And 


proi)erty'ni-'llefault of daughter’s sons.” 

V. sec. 31.—” If according to this 
authority, where there may be no son of 
the wife and the rest, but there may be 
a wife and daughters, the daughter’s son 
be entitled to share (with the son by a 
female slave) ; the rule for the succession 
of the daughter (or other pro^jer heir) 
would be infringod ; therefore, if any even 
in the series of heirs down to the 
daughter’s .son exist, the son by a female 
slave does not lake the whole estate; but 
only shares equally with such heirs.” 

V. sec. 32.—” Accordingly, the text 
subjoined must be construed as rerferriug 
merely to Sudras, ” A son given being 
thus ado])ted, if by any chanec a legi¬ 
timate should be born, ltd them be equal 
partakers of the father’s estate.” So also 
in the follo'ying te.vt tlie t»qual i>articipa- 
tion of all lawfully begotten Sudras having 
been first propounded, the succession to 
equal shares, of the other sons likewise, is 
subsequently declared by the seatence, 
(“If there be an hnijidiped, eons ”j occur¬ 
ring therein. ” For ft Siidxa is ordained 
a wife of bis own chtss and' no other. 
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bejifollcii (ni liei- sluil! have equal 
share; if tliere be an hundred sons (the 
same mode of ijartition shall obiain).” If 
tlio seidenee in qiiestioji })e referred to the 
real legitimate son only, the position con- 
tainedlijn it being obtained from what 
})r«j^od, its repetition would bo un- 

The LaUP^^^^'^iandrikij, 
YajnavalkPi^irSS^^ " 
tion laid down by miiilib- 
The passage in Manu 

ISIaiiu I.X, seo 
Translated by (Irady 
thus : — 

“ But a sun, begotten bv^lWlian of the 
servile class on his female slave, or on the 
female slave of his male slave, may tahe a 
share of the heritage, if permitted by the 
other sonv : thus is the law established.” 

(anugnataif) has been rendered 
as if jKjrmitted by the other sons, which 
is wrong—it meatis if permitted or directed 
by the father. See Kallukbhatta’s note on 
the above passage. He reads ” iti dharmo 
vyavaathita as ” Hi sliaftra vyavastha 
niyahi," that is to say, this is the estab¬ 
lished vydvafilha of the Shastras. 

The ].)uitaka Chandrika alssp supports 
itself by Mami IX, 157 which lunsthus :— 
” For a Sudra is ordained a wife of his 
own class, and no other : all, i^roduced by 
her, shall have equal shares though she 
have a hundred sons,’* 



The Dattaka Chandrika mys that the 
'* Hundred Sons ” must refer to different 
classes of son.s, otherwise it would be 
merely a reiietition of the eariier general 
rule laid down in Manu, and unmeaning. 

The Dattaka fdiandrika also supports it¬ 
self by the following from Yajnavalkya :— 
133. A son begotten by a Sudra even 


though u|)on a female slave, may take a 
.shart', by choice. 

134. But after the^death of tbc father, 
die brothers should make him a half 
sharer; if he have no brothers, he may 
fake the whole )iroperty, unless there are 
sons of daughters. 

The Mitakshara note on the al>ovc is 
A sou begotten by a Sudra on a female 
•\k ;ve, obtains a share bv choice (kamatah) 
is, by tbe option of the father. But 

' m^he death of), the father, if there be 
wedded wife, then thes(> brothers 
make that .son of the female slave, 

i' ^ w 

, sharer. That i.s, they should give 

' ■^ a half iVom their own allotmeuf. 
.lifowever, .should there be no sons of a 
wedded wife, the son of the female sla\e 
shall take the whole estate,* provuled 
there be no daughters of a wedded wife, 
nor their sons. But if th(?re be such, 
tbe sou of tbe female slave partici¬ 
pates for half a share only. J^’roui 
the. menlion of a Sudranii this place, 
moieover, (it follows that) the son be¬ 
gotten by a man of a regenerate tribe on 
a female slave, does not obtain a share 
even by the father’s choice, nor even a 
half, much remote (is (he chance of his 
<daiming) the w'hole. But, if he be docile, 
lie receives a bare maintenance.” (Collec¬ 
tion of Hindu Law Texts edited by 
Charpure, published by Nirnaya Sugar 
I’ress, Bombay^ 1910). 

I'lie translation of these passages by 
HacNughten and Clolehrooke (Tuuka- 
laiikar’s Edition, 1870, ]>. 331) is practical¬ 
ly (he same, hut we have qiudcd the above 
jMissage fi’om Charpure, as he follows the 
text more closely. 

It ap^^ears from the above that the law 
does not give the illegitimate son of a 
Sudra a right to a share in his father's 
lifetime. The father may, if he chooses, 
;) give him AH equal share with bis 
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legitimate sons, and it is only upon the (yatha jate) existing should a legitimate 
father’s death that he becomes entitled “son be born at any time; let both be equal 
to a moiety of the share o^ the legitimate sharers of the father’s whole estate.”' 
son. ■ - It will be noticed that the Dattaka 

The law does not require even a Sudra Chandrika uses the words tatha mte 
father to recognise such a son, probably meaning (subsequently bom) insteat 
with a view ■to discourage alliances with yathd jate. A slight typographical vi 
female slaves. Instead of creating a tion wo’.'ld maV'’ ^/atha jate jate, 

moral obligation for the maintenance of , 'i3efore'deiiing 

such a son out of the father’s estate qpon/ ‘ ia u^cessary to jate gives a 




drika argues that if the illegitimate soiflP®*’ it has been con- 

a Sudra gets an equal share, the adopt^ ■ , A wh^ne jwssessed of good 

son, wlio is superior, a fortiori gets such*‘. 7e very convincing. This 

-- o_ £g how lamed (ka Mimamsa reads it 


a share. This, it is said, proceeds upon an 
assumption t^at the adopted son is superior 
to the son by a female slave. The right 
of the son by a female slave, it is argued, 
is based upon consanguinity, whereas an 
adopted son has no such claim. How 
then, it is askedEis he superior? That 
amongst the regenerato classes the adopt¬ 
ed son is superior to the illegitimate son, 
is not questioned. He has a legal status, 
the illegitimate son has none. Even 
amongst Sudras the son by a female slave 
is not legitimate, and has no status as a 
son unless his father chooses to give it to 
him. The superiority of the adopted son 
in their case also follows by analogy. The 
adopted son is voluntarily brought into the 
family and given the position of a son. 


That (pasaugc/ must be .construed as 
supposing the former possessed of good 
qualities, and the legitimate son, de¬ 
stitute of same : on account of the epithet 
* yatha jate ’ (abounding in good quali¬ 
ties). He, in whom theVe is a jata, that 
is an assemblage (samuha) of good 
qualities, (Implied by yatha), is yatha 
jata —one abounding in good qualities. 
This is the meaning; for, the term, 
” yatha ” is significant of similitude, 
depending on quality.” 

The meaning given in Dattaka 
Mimamsa is said to receive support from 
Manu IX—141, which runs thus :— 

. ” Of the man, to whom a son has been 
given,' according to a subsequent 1^, 


It does not therefore appear to us that the adorned with every virtue, ( 

Dattaka Chandrika has made an incorrect ‘ Upapannogunai ’): that son shall take a 
assumption in asserting that amongst fifth or sixth part of the heritage, though 
Sudras the adopted M)n is superior to the brought from a 3ifferent family.” 
son by a female slave. ^ Dattaka Chandrika, says that the 

^ The l^pt teEt referred to in the Dattaka above passage from Vriddha Gaixi^mc^, 
Chandrika'in V, .S2, is evidently that in really refers to Sudras only, 

Vriddha .Gautama which is quoted in the to me to be a. natural ‘ 

Dafts^a. ISpn^aiq^ thus (see sec. V, 43): sion. His argument is 
Ae'.£or.4iie;4cxt.iof,Vriddha Gautama ” A h separate clase—nci;: W is^eiiwate 

given bon abounding in good qualities tiae^es, os otherwW nhequal shares 

' 116 ' 
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mentioned for the regenerate elapses in of Bameoomar Siromoni in Snmutty 
the Sniriti cannot be reconciled. To re- Degumherry Dtby v. Srimutty TartB- 
concilo Vriddha Gautama’s text \vith many Daby (il): 8 Dattaka Siddhanta 
those texts a forced interpretation has to Munjuri (also a Modem Digest). 


b^iven after adopting such an unusual 
expression as for a natural and 

'Weily intelligible expression as 

The Mitakshara sayi^n the -'flssage 
above quoted that?*^ » 

wife should give the 


After discussing the various authorities 
in Chapter X the learned author of 
Dattaka Siromoni concludes thus ’.-'-see 
P. 


■-jf 

>"“*one-iic.fI’’ 


slave half from thei. ^ 

b « 

This is made clear by Balan 
II, 22-23, also Subod"' 

(same edition) whicht 
the entire estate, a ha» 
regarded as his share, il 
of the amount allotto1H|>t>i-*, legitimate 
issue.” 

This question about the Sudra adopted 
son and an afterborn legitimate son’s 
share has been dealt wuth in Dattaka 
Siromoni compiled by Prof. Bharat 
Chandia Siromoni of the Sanskrit College 
at Calfutla, an eminent Sanskrit scholar 
held in high respect in Bengal. It is a 
very valuable treatise on the law of 
adoption, which was published in 1867. 

It comprises the following treatises 
on the law of adoption:—1. Dattaka 
Mimamsa : 2. Dattaka Chandrika: 3. 

Dattaka Nirnaya, (a compilation by 
Srinath Bbatta, a celebrated Pundit re¬ 
ferred to in MacNaghten’s Consideration 
on Hindu Law, Preface, p. xiii): 4. 
Dattaka Tilaka (referred to as a fragment 
of valuable commentary on Hindu Juris¬ 
prudence by Bhavadeva,^n old writer on 
Hindu rituals also mentioned in Cole- 
brooke’s Digest); 5. Dattaka Parpana (a 
modern digest): 6. Dattaka Kaumudi 

(referred to in MacNaghten's Principles 
and Precedents of Hindu Law, Vol. II, 
p. 200): 7. Dattaka DidbiU (re&rred to 
AS a work of authority in the evidence 


'^The meaning of the Sfaastras is that 
s^>ngst Sudras the adopted*son takes 
. 4 ^ial share with the aurasa son. 

^ In Dattaka Kaumudi, p. 25, we have the 
.collowing 

BWT (kwtwwTirnat i 

The proof of this is set out in Vidha- 
namala. If after the adoption an aurasa 
Son be bom (yada jate) they become equal 
sharers of the whole father’s estate. 

It will be noticed that in the above the 
reading is again different. It is neither 
yatha jate or tatha jate but yada jate 
which means when born, which is practi¬ 
cally the same as tatha jate. 

Vidhanamala is undoubtedly an ancient 
work of authority. Dattaka Didhiti also 
supports the same view. Having regard 
to the alxwe we cannot say that the 
Dattaka Chandrika has in any way 
deviated from the Smritis, and inasmuch 
as the rule laid down in the Dattaka 
Chandrika in the case of Sudras has been 
accepted as correct by both the Madras 
and Calcutta High Courts, we think the 
matter must rest there. 

In this case the adopted son also takes 
an equal share according to the ekrar- 
patra (Ex, 13) which runs thus: 

” If by . the blessii^ of God, a sqd of 

uu UMniflitcDV BliHltt Bd. tfst. App. 

xm. 
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my loins .is born, both of them shall be 
equally entitled to all the aforesaid move- 
able S>nd immoveable properties which 
may be leR by me, and the son bom of 
my loihs shall not be entftled to claim a 
larger share in them, and if he does so, 
it shall be rejected.’' 

We hold that the ekrar is valid and 
operative. 

In the Andul case, namely, that of 
Surendra Keshah Roy v. Doorga Soondary 
Dassee (12), the ekrar was held binding 
as betweeiv the Ranis, the adopoo*)- 
mothers, and it was further held that^ 
adopted sons could insist upon the 
formance of the contract by which eaf ,, 
Rani bound herself to the other to deal', 
with the estate in their favour. In 
Bhala Nahtjna v. Prabhu Hari (18) it 
was held that where a i)erson by an ex¬ 
press promise to settle his property upoh 
the boy induced his parents to give him 
in adoption, but died without having 
executed a settl^ent, that the equity to 
compel the heir and legal representative 
of the adoptive father specifically to per¬ 
form his contract, survived, and that the 
property in the hands of the widow, the 
heir-in-law in that case, was bound by 
that contract. 

Asita Mohon the afterborn son also 
relies upon the ekrar (Ex. 13) in supiwrt 
of his contention that according, to its 
terms the debutter properties do not go 
to the adopted son or his heirs. 

We hold that in law and according to 
the ekrar Sailendra was entitled to one- 
balf of the secular properties and his sons 
are now entitled thereto. 

pebutter— 

The appeals so far as they relate to the 
dehutter properties fall under the follow¬ 
ing heads:— 

<181 I. L. K. M Gftl. 613, 636 (1888). 

' llbi I; U K. SiMwi. 67 (1877). . 
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1. That the properties alleged to be 
debutter are not so. 

2. That in law the adopted son has no 

right to be treated as a shebait in respect 
of the debutter properties in the presence 
of the natural-born son. . 

3. That in this case the adof)ted^^i 
cannot make any such claim having 
gard to the ekrar. 

Before dealing with those contentions it 
.is m'essary to give a short account of 
t^'»^»U8'c'ily to follow the history of the 
-.ieswalp debuttcr proixjrties and the 
of ijva;'rgwith. It is noceB.sary to 
not cl^h' ■ time of Nrisingha Deb 
1 fl-to vvho died about 1200 B. S. 

..Vw-Uj-. e left him surviving his 
brother named (Jobind Deb, his w'idow 
Lakshiswai'i, a son named Badan Chan¬ 
dra Ghosh Moiilik and Brojomoui a 
daughter. Badan Chandra died on the 
6th Sravan 1213. He executed two 
documents on the day of his deatli, 
namely, a rnuktari-patra (Ex. 14) in 
favour of his mother I^akshiswari by 
which he aj)pointed her Manager of his 
estate and an anumatipatra (Ex. 46) in 
favour of his wives Khudumoni and 
Bhubaneswari. Shortly after his death, 
namely, on the 17th of Sravan 1218, his 
two wives executed an ekrar-patra (Ex. 
47) in favour of their mother-in-law 
Ijakshiswari, by which they acknowledg¬ 
ed and confirmed her upjioiii1?iic’nt as 
Manager and Karta of the csbite left by 
their husband, and agreed that she was 
to get her name registered in the Collec- 
torate, and also slipulated that in the event 
of their adopting a son, ho would 
in his turn be registered as proprietor. 
Lakshiswari thus took posscssipn of the 
estate and got her name registered in the 
Collectorate Records,. Appears that 
'Lakshisvvari bad soi^.,,^iHl;^ation with 

Gobind Deb, but th% their dis- 
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pute by a Deed of Compromise dated the 
18th Assar 1220 (Ex. 16) which recited 
amongst other things that Gobind Deb 
had separated from Lakshiswari and 
Badan! in 1204. Lakshiswari continued 
in possession of the estate until the 26t]i 
Joi^a 1230 when she withdi*ew from the 
Dq(^agement and executed a Deed of 
Belinquishment (Ex. 48) in favour of bt r 
surviving daughter-in-law Bhubaneswari, 
empowering her to get her name register¬ 
ed and to manage the estate untM-* ^ e 
adopted a son, and pending Ijk * 
Lakshiswari also executed abi 
two debutter patrat, VI and V,' 
of her widowed daughter B 
shebait, namely, on the 2Ct^j^^ 
and 30th Joista 1320, resjjecfivoly. Slie' 
died on the 11th Assar 1230. Bhubanes¬ 
wari adopted a son named Krishna 
Kinkar, who married three wives, Krista- 
priya, Monmohini and Kristamoni, by 
whom he had three daughters but no son. 
He accordingly executed an anumatipatra 
dated the 14th Kartik 1251 (20111 

October 1844) in favour of two of his 
surviving wives, namely, Kristapriya and 
Kristamoni, giving them permission to 
adopt, but provided that his mother 
Bhubaneswari was to continue as llio 
Manager of the estate during her lifetime 
and after her death the widows were to be 
the Managers, until the adopted son came 
of age. They adopted a son named 
Badha Mohon and on the 29th Sravan 
1272 (12th August 1865) executed 

an ekrar-patra (Ex. 46) in favour of 
Bhubaneswari and Badha Mohon, leav¬ 
ing the management In Bhubaneswari’s 
hands, and giving up their rights in the 
estate in consideration of some properties 
given to them by way of maintenance. 
This deed also provided that the estate 
was to vest in Bhubaneswari after their 
death and in Badha Mohon after 


Mohon Ghosh Moulik. 

Bhubaneswari’s death. On the 6th Pons 
1286 (20th December 1879) Bhubaneswari 
executed a “ Deed of Gift and Belin- 
quishmont ” (Ex. T) in favour of Badha 
Mohon “as he was at that time fit to 
manage the estate and to take it out of 
the hands of the Court of Wards,” which 
had in the meantime taken possession, 
owing to the incomyietcncy of the pro- 
])rietor. Badha Mohon thereafter took 
t>os8ession of the estate from the Court 
of Wards and the contest is now between 
^l^ftsons of his adopted son Sailepdra, and 

>,^1:' Mohon his afterborn natural son. 
c'ff Ae debutter properties in suit are said 
/ fbelong to two deities, namely, BadKa- 
ijlcant Jiu and Joy Shiva Durga. So far as 
the latter is concerned, there is no physi¬ 
cal imago, but jioojas of both have been 
carried on in the family for a considerable 
time, the poojali of the latter'beiug held 
iumually at Durga Poojah time. 

Of the debutter properties Taraf 
Harishpur alone is said t^i^have been dedi¬ 
cated to Joy Shiva Durga and the rest are 
claimed on behalf of Badhakant Jiu. We 
intend to deal with individual items of the 
liroperty in the order in which we have, 
summarised the findings of the learned. 
Subordinate Judge. 

(1) Kismat Binderpur —The learned 
Subordinate Judge had held that this pro- 
]>orty is not debutter and was never treated 
as such. 

It is said to have been endowed by 
Laksluswari by a Deed of Gift—Ex. M, 
dated the 8th Bysakh 1226 in favour of 
Badhakant Jiu. . > 

Asita Mohon is the only witness who 
speaks of the production of Ex. M from 
proper custody. He did not search for it, 
he bad never seen it before he got it from 
one Gobind Adhikari who was in charge 
of the estate dagtarkhana, Gobind 
Adhikari did not; tell him where he had 
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time. The document takeni as a ^hole 
rather goes against such a conten- 


got it from. Gobind is still in his 
service but has Hot been called. We 
hold with the leaitied Subordinate 
Judge that the production of Ex. M from 
proper custody has not been proved. 

' It is a document written on plain paper 
and is not registered. A large number of 
other documents executed during the time 
of Lakshiswari’s management, both before 
and after the date of Ex. M, appears, all 
of them, to have been registered. Its nom 
registration is a ciroumslance which has to 
be remembered in considering the 
tion of itjg genuineness. V. '“i" 

Ex. 36 (2) whteh is a certified copj.her 
the Decennial Settlement shows th 
Eismat Binderpur was settled by the Gov¬ 
ernment with Gobind ];)«b for the years 
1197 to 1206 B. S. 

Ex. 40 (2) dated 28th Choitra 1212 (9th 
April 1806) is Badan’s application for re¬ 
gistration of his name as proprietor in 
which he alleged that Gobind Deb was 
the benamdar. ^ 

Lakshiswari is said to have dedicated 
this property by Ex. M in 1226. She was 
at that time managing the estate of Badan 
under the muktaripatra. She had no 
right to dedicate any property either as 
Mukhtear, or as executor if the muktari- 
patra be held to operate as Badan’s Will. 
She gave up her management in favour of 
Bhubaneswari in 1230 by Ex. 48. In 
that document Binderpur is one of the pre¬ 
ppies mentioned by name as belonging 
to the estate. There is a clause in that 
document which runs thus—“ That you 
(Bhubaneswari) shall maintain the seryme 
and worship of the deities established by 
your husband according to custom, preside 
over your husband’s house, etc." This is 
a general direction to the lady to manage 
the estate and keep up the shevas . It does 
not support the contention that Binderpur 
was troatod as ;de6fitter property at that 


tion, as Binderpur appears in the schedule 
of properties therein set out as belonging 
to the estate of Badan. It directs 
■Bhubaneswari to get her name regisj^ed 
in respect of such properties in her pl^^ 

Ex. 42 (2) dated Aswin 1230 (17th si^ 
tember 1823) shows that Bhubaneswari 
got her name so registered. 

Ex. 12 dated 18th Sravan 1276 (Ist 
A’’gust 1868) is an ijara lease granted by 
..icswari of the mal and kkaridjt 
oT live Mouzas including Binderpur. 
ha^ not clear from it what property is 
i- " dedicated to the service 

vii the deities,” but it is clearly not a lease 
granted as shehait and the bulk of the 
lands leased seems to be mal lands. 

Bhubanelwari relinquished her manage¬ 
ment in favour of Badha Mohon by Ex. T, 
dated 6th Pous 1286 (20th December 
1870). This deed recites that " Badha 
Mohon is the sole reversionary heir to the 
properties,” that he is ” entitled to exer¬ 
cise the right of sale and gift in those pro- 
Xxjrties and to remain in possession of 
them from generation to generation in suc¬ 
cession in any way he pleased.” In the 
list of properties Binderpur is not speci¬ 
fically mentioned as debutter. This docu¬ 
ment purports to transfer the zemindaius, 
mal, debutter, etc., to Badha Mohon and 
contains a geimral direction that ho should 
perform the service of the deities, etc, 

We have from the Mutation decree. Ex. 
60 (11), date illegible, that Nabin Krishna 
Banerjee as Ddanager for BhubaneswndL' 
was registered for Binderpur and fxom Ex. 
60 (10), dated 15th January ISiOl, tlwt; 
Badha Mohon was registe^BA 
of that Mouza, neither 
fw the Thakur. 
fmm Ex. 51 (2) 
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torate Becords the zemindars are recorded 
as proprietors, not as shebaits. 

In Ex. 24, dated Srd Vadra 1308 (19th 
August 1901) which is a habtdiyat by a 
tenant in favour of Badha Mohon in re- 
sp^ of certain Chowkidari Ghakran lands, 
Ej^iat Binderpur is referred to as apper- 
taming to his zemindari. From Ex. 58 
a Hastabad and Terij prepared in 128S, 
Binderpur appears to have been treated 
as part of the zemindari estate. IkikhUas 
for a great number of years. Ex. 25, series, 
and Ex. 26, are in the name of the zemin¬ 
dars as owners. f 

The receipts from the property and f s 
ments of its Government revenue ar^ 
tered in the mal accounts of the faiml^- 
Although payments for land revenue of the 
other debutter properties are shown in the 
debutter accounts, such paymsipt for Bin¬ 
derpur is not th^e shown. 

The above facts show that the learned 
Subordinate Judge was quite right 
in holding th»t*Binderpur was not debutter 
property and has not been treated as such. 

The mere reference to the properties 
in Ex. 12 “ dedicated to the service of the 
deities " even taking that reference as 
relating to Binderpur cannot lead one to 
conclude that Binderpur was really 
debutter property. 

Bxs. VI and V2 both of June 1828 and 
which are registered debutter deeds execut¬ 
ed by Liakshiswari in favour of the deity 
Badha Gobind Jiu, appointing her 
widowed daughter Brejomrmi as shebait 
make no reference to Ex. M, or to Binder¬ 
pur as having been {ffevio^sly dedicated. 
Ex. M has, however, been sought to be 
supported by another unr^ist'ered docu¬ 
ment (Ex. C) which is an arpawnama said 
to have been executed by Bhubaneswari 
on the 4th Bysakh 1253. The date on 
this document appears to have been altered 
and some other documents such as the 


Mohon Ghosh Modlxs. 

Collector’s rubokari (Ex. A2) for regis¬ 
tration of.Bhubaneswari’s name as shebait, 
dated 18th Baisakfi 1273, which makes nb 
mention of Ei^. G, throw doubt on its 
genuineness. 

It is pointed out that both Ex. M and 
Ex. G bear a note that they were filed in a 
case befbre the Deputy Collector. There 
is no evidence, however, that they were ac¬ 
tually BO filed. 

To sum up, having regard to the regis¬ 
tration of the names of the zemindars, as 
ncArietors, not as shebaits, to the dakhilas 
Jneir names as zemindars, to the ab- 
J^^ce of entries relating to the properties 
'jfiT the debutter accounts as above men¬ 
tioned, to the payment of Government 
revenue from the mal accounts, and the 
non-registration of the Deedc of Endow¬ 
ment, Ex. M , when the bulk of the docu¬ 
ments of transfer executed by members 
of the family are bound to have been regis¬ 
tered, and the want of proof that Ex. M 
was produced from prop&r custody, sup¬ 
port the finding of the Subordinate Judge, 
which we uphold. 

The trial Court has also found that 
Harisbehandrapur is not debutter pro¬ 
perty and we agree with that finding, and 
as there is no appeal from it by Asita 
Mohon, we need not deal with it.any 
further. 

As to the properties found to be debutter 
by the trial Court we shall deal with them 
in the order in which they appear in his 
judgment. 

Hanshpur. 

This property is shown to have been pur¬ 
chased in 1192 B. S. by Nri^ingha Deb 
Ghosh Moulik as shebait in the name of 
the deity Joy Shiva Durga, See Bxs. S3 
and S2 (where his name appears as 
Nursii^ Ghosh, dated 1st Ghait 1192 B. 
S. Mid 21st Ghait 1192 resped)ively). The 
kabti2i|fat for t]^.Depennial Satflmeni for 
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this estate from 1197 to 1206 B. S. was 
axecuted by Niisingha Beb as such shebaU. 
See Ex. Si. We find from Ex. W2 dated 
Idtb July 1807, that GovSrnment revenue 
was paid for it by Lakshiswari as ahebait 
and Ex. E4, dated 1st Agbran 1287, 
that Badha Mohon applied for registration 
of his name as ahebait. This exhibit also 
shows that before him Bhubaneswari was 
recorded in the register as although 

the rubokari, Ex. 42 (2), dated 17th Sep¬ 
tember !i823 in respect of Bhubanewari’s 
application for registration does not .ci- 
fically show that she applied to have her 
name registered as such ahebait. 

It is clear from the evidence that there 
has been an annual pujah held in the 
family in the name of Joy Shiva Burga. 
No doubt tlie mere purchase of an estate 
in the name of a Thakur does not prove ^ 
a dedication [see Raj Mohan Gossain v. 
Gout Mohan Gossain (14) and Moharani 
Brojo SoondcryRanee Luchnicc Koon- 
toaree (16)], but we think that the docu¬ 
ments above referred to and the way in 
which the proprietors of the estate dealt 
with the property, show that Harishpur 
was validly endowed to the deity. No ad- 
Xerse inference can legitimately be drawn 
against the debutter character of the pro¬ 
perty from the fact that its income is en¬ 
tered in a se];>arate account, nor in the 
books of account of the deity Badha 
Gobind Jiu. That her pujah expenses ap¬ 
pear in the secular account is probably 
due to the fact that the income of the dedi¬ 
cated property was Insufficient and had 
io be supplemented from the income of 
the seicular estate. It is a small property 
and is shown to have been treated • as 
debutt&r by suoce^ve hdders of the estate 
and held by them' as sihebaits. 

We have been asked to hold by the sons 

iiH 4 w. 

(M) so w.ft. so (P. 0.) (1478). 

• • 


of Sailendra Mohon on the strength of Ex. 
15 which is a deed of compromise, execu- 
ed in Assar 1220 by Gobind Deb in favour 
of Lakshiswari settling the litigation above 
referred to, that inasmuch as Moussa 
Harishpur is there recited as belongn\ to 
Lakshiswari in her own right as her%t/ 
taluk, there is ample ground for holding 
that Nrishingha Deb Ghosh Moulik ac¬ 
quired it in the henami name of the 
Thakur to deprive his brother Gobind Deb, 
that it was put in the name of the Thakur 
although it was really secular property. 
In* supix>rt of this contention reference 
has also been made to the muktaripatra 
(Ex. 14) in favour of Lakshiswari and the 
ekrar of Lakshiswari (Ex. 48) in favour of 
Bhubaneswari, where there is no specific 
mention of this property being dehui^ter. 
We are unable to accede to this con¬ 
tention. 

The absence of a permanent image has 
also been commented upon. Such sm 
image is not absolutely essential for dedi¬ 
cation to a Thakur. The Durga Pujah is 
a periodical festival in Bengal and clay 
images of the Thakur are built every year 
and thrown into a river after the pujah is 
over. Such pujah of Shiva Durga has 
been held every year for a long period in 
this family. We agree with the trial 
Court that Harishpur is debuttes property. 

Huda Kutubpore (Faiehour) Dayanogar 
and Hasnabad. 

Exs. VI and V2 and Ex. 104 govern the 
above. 

VI deals with Kutubpore and portion of 
Dayanagar, :i^. 104 with Dayanagar and 
V2 with Hasnabad. 

VI and are tal(^ tog^^bAr/as 
Lakshiswari purported to OBeata tbase 
dowments appointing. 

They were executefi j^j^bslje'jgBiqjp time, 
namely, VI op ]LSS90 and 

V2 on the aotii im 



920 


Tra CAI.CUTTA WEEKLY NOTBB. 


[VOL. XX. 


Asm* Mohon Ghobh Moulie f >. Nibode Mohon Ghosh Mohlik. 


dowment is in favour of the deity Radha 
Gpbinda which also appears to have been 
established about the same time. The 
Thakur is in existence and has been 
localed in a large thakurbari and its daily 
periodical festivals have been con¬ 
ducted ever since. Separate accounts are 
hept in the name of the Thakur and the 
sh&va has been carried on by successive 
holders of the estate. Brojomoni got her 
name registered as shcbait, sec Exs. E, 
E2 and U8. Brojomoni acquired other 
properties out of the income of the en¬ 
dowed properties in the name of the 
Thakur and got her name registered in 
respect of them as shebait. She paid 
revenue as shebait and remained in pos¬ 
session as such up to her death which 
occurred in 1285 B. S. After her deatli 
Badan’s heirs kept those properties 
separate and treated them as validly en¬ 
dowed, as also the properties acquired out 
of their* income. 

The originals of VI and V2 have n<»t 
been produced. Asita Mohon was called 
upoh to jjroduce the original of one of 
them, but did not, and certified copies 
produced by him were admitted. The 
sons of Sailendra Mohon had in fact 
called upon Asita Mohon to produce VI 
and V2 and were ready to file certified 
copies upon non-production of the origi¬ 
nals. We hold that VI and V2 have 
been properly admitted and that they are 
genuine documents. 

It is to "'be noticed that La^kshiswari 
relinquished her managteiqpnt in favour 
of Bhubaneswari 1>y Be. 48 on the 26th 
Joista 1230, the same day she executed 
VI in favour of Brojomoni j and four days 
later, namely, on the SOtfr 5‘oi6ta 1230, 
she dedicated further ftt'Oi^etties' by V2 
in Brojomoni's favour as ‘, It is 

q^ito' clear she as Manft^r oir exWsuior, 
llM ipOU'Uthoriiy ip create 


It has been argued that these dediOktions 
were apparent ant that in substance they 
wore by way of provision for Brojomoni, 
specially as the deeds provided that after 
Brojomoni’s death Bhubaneswari was to 
succeed as shebait and afW her the 
adopted son of Badan. It is no doubt 
cajiable of that inference, but it is quite 
possible also that Brojomoni was pious- 
minded ahd Tjaksbiswari thought hefr a 
fit and proper person to act as shebait. 
Noting has been placed before us t6 
shw that any fraud was contemplated. 
This has not oven been suggested. 

It is quite correct that Lakshiswari had 
no legal power to create such endow¬ 
ments, but the subsequent successors to 
the inheritance did not question their 
validity prior to this suit. No doubt in 
the list of properties made by the Court 
of Wards during its management, these 
))ropertie8 were included in a general list 
of ])roperties belonging ^ the estate, as 
also in the schedule to Ex. T, but we find 
fi’om Exs. BBl and EB3, Radha Mohon 
aj)i)licd as shebait in 1881 to have the 
name of the Thakur registered in respect 
of Dayanagar, Kutubpur and Fatehpur 
and it was so ordered. 

Having regard to all the circumstances 
we hold that the above properties were 
debutter. We do not think wo ought to, 
after this lapse of time, hold the endow¬ 
ments void. 

SreedhurpuT, Paharpur and portion^ of 
Kutubpur. 

These were purchased from the income 
of the other three. 

Ex. N1 is the conveyance of Sreedhur- 
pur in favour of the idol represented by 
Brojomoni as shebait dated Cth FalgocEjil 
1287. 

Exs. b and P (dated ard Joista 1286 and 
28th Joista 1289} 4 ^ similar ooiii4>eyaaces 
of Paharpur and Ex. Q dated 27th 
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, 1‘237 is a similar conveyance in res]>ect of 
"J’annas'of JKutubpur. * 

It is conceded by the Ajipollants that 
tnir decision in respect of the other three 
will -also govern these properties. Wo 
hold that they arc dvhutier. 

'riie lust on<', of the j)ropcriies we have 
to deal with is Mohonpur. 

Lakshiswari obtafned this projwrty as 
a gift from her father. See Ex. ^ ^ dated 
‘25th Agran 1‘2‘,)H. Ex. 11, dated 1 Itli 
Kai-tick 1251, in ihc aminiatiput ni in favour 
. of his widows executed by Kristo Kinko^ 
It al.so purports to assign M ohonpur 
additional estate for the Thakur lladhn. 
(lobind. The akrur, Ex. 15, of 1'27*2 exe- 
<‘ut<‘d by the widows in fav<Mir of Mhnban- 
eswari and lladha iNbdion contains a 
recital that ^/cdioujuir is dedieateil to the 
'riiakur ajid we fnul froin%lx. AA I that 
in 1*287 Hadha Mohon got the Thakur 
registered in the (Electorate a.s |>roprictor 
represented by hii||a.s stirhait. 

\Vc hold that Mohonpur is dcbutti'r. In 
fact it has not been seriously contested 
that it is not. 

The sons of Sailendra Molion have, 
however, submitted that as the income 
of the d^uttcr properties exceeds the ex¬ 
penditure for dera shera and inasmuch as 
large sums of money from the dera 
sheva fund have been slfown to have been 
sjjent in Hadha Mohon’s time in ]>aynu‘.nt 
of his personal debts and expenses, as also 
for the maintenance of the daughters of 
Kristo Einkar, we should hold that the 
above properties were only charged to the 
extent of the amount necessary for the 
shew and the balance of the incon^e should 
be declared divisiltle as secular pro^ierty’. 
The learned Subordinate Judge has found 
that the income of the dehutter properties 
is roughly .between Ra. 6,000 and Rs. 8,(XX) 
and the, expenses - have been, variously 
estimated between Bf. S,t)00 and, 


Rs. 5,000. It may be that there is a 
small margin left over, but as we hud'that 
there was a clear inttuition of creating the 
properties debuttcr and they were treated 
as such by the substspicnt holders of 
estate, although Ratiha Mohon appt'urs^ 
have sjxuit some of the income on hi.s per¬ 
sonal account aiul also to have mortgaged 
Paharjnir without mentioning tliat it was 
debutter proj)erty, we do not think it 
would be right.to hold on the materials 
before us that the [)ro|X'rtie.s were iu)t 
al)solul<'ly dedicated, but are merely 
charge<l with de.vo shera ex|wnscs. All 
the circuinslaiices .show that these were 
genuine endowments, and iiiteiub’d to be 
absolute. 

H’he next <piestion is as to the right of 
A.si(a Mohon and Hailendra's sons to be 
treated as (to-sharors. ^’lie learned Subor¬ 
dinate Judge has held against the latter 
basing his judgment mainly on the ekrar 
executed l)y Radha Mohon, Ex. 13. He 
rightly hobls that shebnitshtp can he hold 
in shan*s and sejiarate palas may he direct¬ 
ed. (trdinarily the right to shebaitship of 
-family didties goes by inheritance unless 
othcrw’i.scj pruvidetl by the deed of endow¬ 
ment. The learned Subordinate Judge, 
however, seems to think that inasmuch 
as in the presence of the iiatural-boru son, 
the adopted son is not comjieb'nt fo per¬ 
form the krityadis and no sj'K'citic juciition 
is made in tlic ekrar in thi.s case relating 
to the adopted son's right to the shebnit- 
ship, Sailendra- had no righr to il. 
Sailendra ’s sons Itavc tio siicli right. 
^Vhen he i.s s|)en.lnng of kntyadis, he i.s re¬ 
ferring collectivt'ly to (leva krityas and 
pitri-nuitri krityas, nsuicly, the shevw and. 
Hhrads. It is now settled law that/AS ?e>- 
gards inheritance the adopted in 

all respects the same po.sitinb 
son except in some 

Ufl see if there are eilidtod- 
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in«’ him from tihebiiit/fhip in the jr-osoucc’ 
of the* mtraso son. Wt' liml that, in tlie 
pri'.senco of Ihr nvr.iKa son, the a(loi>tt'd 
son’s right, to perform ceriain slirtuh is 
down. If after adoption a natural son 
R born to the adojder, then the adopted 
son cannot perform the. adya or first f;hriid, 
the twelve monthlv .v/irad-v which follow, 
the six-monthly and the anniversary .shr-nl 
and the .sYipindt-Liraji (see Snkar on Adop¬ 
tion—Tagore Tjaw Ijeetnves, ’ind Kd.. p. 
888). Siibjtiet to this restriction, how¬ 
ever, he can |»erform all the oilier sltnuh 
like the aura'ta son, with tins variation 
that the anniversary fthrads have to he 
^■lerfornn'd by him in the rkoddisia f.nni 
in honour of the deeeasetl only and by tli'* 
at(T(ifia son in the parrouu mod(‘, in wlerh 
a double set of three oblaiions are present¬ 
ed. So the nurtisd son has a sipieiior 
right in respect of pitri-)H'itn hritipi'i, hni 
there is no such prefonmee in respect of 
shevaff or dot a krityas. 

The learned Subordinate .liidg*' 
drawn an adverse* inference against the 
adopted son inasmncli as no referenei* is 
made in the rkrtir. Ex. 13, to his Inning 
eipial rights in the dchiittir properti<>, 
while there is .*>ueh a reference to his mh - 
ceeding to tlie secular properties. 

The fiassage in the ckror runs thus 

“ Erorn this day the aforesaid adojttcd 
son has become entitled to all my jiro- 
|K>rties, moveable and immoveable, aud to 
perform the servichs of the idols and all 
rites and ceremonies in connection with 
maternal and }>aternal ancestors. .After 
my death, be shall f)erform the services 
of the deified and livi* in my ancestral 
reHidenee at Tanchthopi, and being vested 
in all my rights, and entitled to the owner¬ 
ship of th(*.s<' profiertie-s, he shall protect, 
enjoy and possess them by exercising the 
right.s ol sale and gift, and shall maintain 
all^ my rites and ceremones. If by the 
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blessing of God a son of my loins is l)orn, 
l>oth of them sHall ho equally entitled'to 
all the aforesaid moveable and immoveable 
propt'ilies which may be left by m<‘, and 
the son born of my loins shall not be en¬ 
titled to clitim a larger share in them, and 
if lie does so, it shall he rejected.” 

In the si'cotid portion there is no refer- 
(‘iiei* to the right to perfortn the service of 
the idols, luit we are mial)le to agrt'e with 
him in eonstriiing the .«ilt'jic;* into a denial 

the right. ^I'he right has not been er- 
pri'.s^^ly taken away, nor can it he said to 
lia\(' been taken ;tway by implication. Jt 
i-^ dillUailt to draw such an inference on 
the supposition thiit the adoptive father 
must be tiikcn to have known, that the 
U'llural son lias some suiM'iwrity over the 
.‘ulopti'd son in re.-^peet of fthfadfi, and his 
intention was accordingly to dilaprilify 
him from sharing tlie shcrufi. Such a 
conclusion is far-fetched. The learned 
Sul'ordinale .ludge alJI* .supports his deci¬ 
sion on the ground that it ajijicars from 
Narendra's (*\i(h'nce that the ipiestion of 
drhntin- propertie-; was discussed at the 
loiK* of tlu* adoplioji, and he says that 
hcc'aiiso nothing is mentioned in the cUror 
about tlu'iu, it must be taken that Radlia 
Moiion intended to exclude the adoption 
in ease of the birth of an anram son. This 
is based on tlie following j)ussiig<*s in 
Narendra ; evidence which apjtears in his 
ero.ss-exainiuation : — 

■■(,>.—AA’as there any talk about the 
dchullfr |)roj)erties at the time of the 
ckrar 

.1.—Xol at liih time of the ckrar, ]>u( 
when the draft was being made. 

f,h~A\'hat was it‘^ 

-d.—Ifadha Afolion Babu proposed that 
in ease he gct.s a natural-horn son, he 
woidd hslve the right to ^-lerform tb© devn 
kirti and pHni kirti, that is, be difl-propose 
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l)nt not accrptod, noithcT inserted in the 
• (l(‘eds, * 

(J. —Af^jiin T ask, was tlicre any talk re- 
pai'diti}* (Icbuitcr ^)|■opertK•r^? (Oltjeeted t.,). 

/I.—Kadha ^fohon Bahii said lie fi[ot the 
<It‘butt(‘r j)ro|)erli(‘s and in ease he }fets 
a natiira'-l)(»rti child, lu' would have* con¬ 
trol over the (hbiltlcr jiroperlies, l>ii( it 
wu's not aecepti'd, hut as it tantaiaounted 
to carving of the property, lor good or laid 
reasons, 1 did not agree, and hence it was 
not inst'i'tt'd in tlie deed. 

It is <|uite possible that if then^ a 
disi-ussion at thi* time, and N'ai’cndra did 
not agree to Kadha .Mohon’s sugges¬ 
tion about the dcbuHer propi>rlies, the 
matter was dropped and the law \xas led't 
to take its own course. If it was settled 
that the adojded son was not to get it at 
all, Kadlia Molion could have easily in¬ 
serted in the d».‘e<l that the adopted son 
would ha\e no such right in the presence 
of the ourasa0)i\. Niu'ther of them has 
any interest in the (U biiHvr propinlies I'X- 
cept as fihrbait, and it is <piite conceivable 
that the adojiter did not think it neci'ssary 
(‘.xpressly to provide for the contingency. 

\V(‘ llold therefore that Sadendra's sons 
are entitled to lake eight annas in the pio- 
perties found by the Subordinate diidge 
and our.selves not to he tU'buttcr and that 
that they are jointly entitled to rank as 
shebdiUt equally with Asita Mohon in re- 
spe<,'t of the properties found by both 
Courts as dcbullcr. J‘’or conviniience of 
the shcra.<i the properties are to he held 
under joint management, hut the periods 
of the hIu'VU may he divided into six- 
monthly fuibix m* annual polns in altei’- 
nate years, os they may arrange between 
themselves, failing which, liberty is given 
to them to take the direction of the Court. 

Ihtring the progress of, tlie appeal we. 
were informed that the parties had settled 
their disputes amicably and the matter was 

•% 
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Mohon (iiiosn Mol’lik. 

allowed to htand over for recording the 
scltli'inent, subject to our sanction, as in- 
la nts were involved. \Ve r(?gret that in 
spill* of the advice of the learned Vakils 
the settlemeiil has fallen througln The 
estate is not a large one and may 1i||| lost 
ill this somewhat i'\pensi\e litigation. 

.\sila Alohon's ajipeal fails in every re¬ 
spect and is dismissed with costs. 

The appeal of Nirodo Alohon and others 
siu'ci-eds as regards their right to >iht'hdi1- 
ship and we allow their a)ipeal with half 
costs. 

N. (J. 

PATNi HIGH COURT. 
[QRIMINAL REVISION 4L JUR18DIOTIOH L 

Rev. No. 102 ok 191G 
Roe, J. 1 Mussammat Sunder 

JwALA l*RASAi>, J. KuEU, Petitioner, 

1916, V. 

Id, May. j • King-Emperok. 

Auinldust tk, whet/ter it requires stamp — Indian 
Stamp Act {II of 1S99), >cA. /, Art. S5 —Convic- 
Won under sec. Gi (6), if maintainuble—Schedule of 
Stamp Act, if exhavst ve. 

The ftrhvdulc attached to the Stamp Act 
luu'it be treated as e.thaustive. 

• In atjreement for a leaM’ wherchij no 
rent is reserved, and no premium paid 
or moneij advanced /.v not included in the 
schedule and does not require a stamp. 

Held, on a constriietion <>/ainaldiistak 
U'hieh teas for a term ot seven years but 
wherein no rent teas fi.ved, that the docu¬ 
ment did not require stamp and so the con- 
riel ion of tlhv e.teeutaiit of the document 
under see. fit (hi of the Stamp Act was set 
aside. 

q’his is a revi.sion case .agamsti the judg¬ 
ment and ord<*r of K. Sheepshanks, Esq., 
Se-ssions .Judge of Masnifferpur, dated ‘28rd 
I'Vhniaiy 1916, ephhrmbiig the sentence 
and order passed ,B. Sub- 
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divisional Offioor of Mozufferpur, dated 
‘24th January 1916. 

TJie fact.s out of which the case arises 
are shortly us follows :—The IVtitioner is 
the ^roi^rietor of 15 giindas share of 
MaiKi Megna, Tuppa Bhatsala, Perganna 
Bi.sara, within the Oistrict of Mozuffer- 
jnir. She agreed lo give a lease of the 
said prot)erty to Mr. A. U. Fraser, Pro¬ 
prietor and Mfniager of the Motipur 
Factory, hut as it was ne<!essary thjit the 
le.ssee woidd take possession of the pro¬ 
perty immediately, she gave an amn-ldustak 
(fully set out in the judgment) on the 17th 
October 1911 to the said Mr. Fraser It) 
enable, him 1(» take )>o.ssessU)n of the said 
share which included ‘24 bighas of zerait 
land.s. One Pechu Gojve, a servant of 
the Motipur Factory, institute<l a criminal 
case against one Sconandan Singh, a 
servant of the Petitioner, and in that 
criminal cast^ the complainant tiled the 
said arnaldustoh. 'J’heremKin the docu¬ 
ment was impounded and submitted to the 
(Collector for orders by the trying Deputy 
Afagistrate- by his order dated J.^t Se]i- 
teinber 19J5. On 18th SejKember 1915 
the Collector Mr. D. Weston passed the 
lollowing order : “ Call in the executant 
of the amaldnsl'ik to shew cause personally 
or by pleader on the 1st October w hy .she 
should not be prosecuted under sec. 62 (5) 
Stamp Act for executing the instrument, 
w hich appears to be an agreement to lea^ie, 
or lease, Avithout the same being duly 
stamped.” Subsequently on 13lh Octo¬ 
ber 1915, the following order Avas passed 
by the Collector : *' The caTise. sliewn is 
in my t»pinion inadequate. Prosecution 
sanctioned under sec. 62 (b), Stamp Act, 
case to Joint Magistrate for disposal.” 
The cas<' having come Up for hearing 
before the Hub-divisitmal Officer of 
Mozufferpur, he by his judgment and 
order dated 24tb January 1910 found the 


IVtitionor guilty of executing a lease with- 
«)ut the same being‘duly stamped and sen-' 
teneod her to pay a fine of nipees five 
hundred under .sec. 62 (6), Act FT of 1899 
or in default to imdi^rgo three months’ 
.simple imprisonuMuit. He imposed the, 
maximum penalty because the dociiiiient 
retrain.^ from stating the amount of I'ent 
payabh*. so tliat it is inipossihle to e.stiiiiate 
the amount of duty which ought to have 
lieen paid, .\gain.st th<' said c<»nvietion 
and firder the Petitioner preferred an 
aj)|)™i to the Se.ssions Judge of Mozuffer- 
jiur, who by his judgiinuit dated *28rd 
I’ehniary 1916 confiriiKMl the smitence 
and ordtM" t»f tin; first Court. 

The Petitioner thiu'eiqion moved the 
High Comt and obtained this rule. 

.V/r. Shorotihi dhai'on Mifter for the 
Petitioner. 

Mr. Sultan Ahtnvd for the Cr<»Avn. 

’I'he .IcnoMKNT OK rni^'oiTUT was as 
follows : - 

The short point lor deeision in this 
matter is whether a d(K‘iiment in the 
following terms is required to be stam|>ed. 

" .[aialdn-flak, dated the 17th 
October 1911. 

.■\ maldantfik rm belialf of Mnssaramat- 
Sunder Kiier, widow of Tulsi Ram Thaknr, 
deceased, resident of Mauza Donwara, 
Chakla Nai, f'erganah Flisara. 

W'hereas 1 having made proposal for 
letting out in thieva patta the shares in the 
folloAving Mauzahs, rny milkiat right, to 
Mr. A. P. Fraser, the Proprietor, Manager 
and .4 }n~tnitktc(ir of the Motipur Concern 
for seven years, from 1319 to 1325 P. S., 
delivered ixissession and put him in poa- 
.se.ssion thereof. It is desired that the 
said Ihikadar as kashtkar shall ent-er upqn. 
possession of the shares mentioned below 
and shall remain so, till the term, imd 

whereas the considerable portions in the ■ 

' * #> 
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Constitution of Benches. 

The constitution of the Courts and distribu¬ 
tion of Inisiness amongst them which Ime taken 
effect from Thursday, the loth of dune, are as 
follows :— 

CrtminaIv Bi sinks^\M) tjik I’liiw Council 
Dupartmknt. —'I’he !m>n’ble the, Cliief dustice 
and the Hon'ble Mr. dustice Walmslev. 

(Jnocp 1 and all appeals uiuh'r Cr. dl, r. II. 
^except ajifK-als from orders of the Hon'ble 
Mr. dustice Cuming).—The Hon’ble Mr. 
dustice, M()<)k«)rjec and the Hon’ble i\lr. dusljce 
Cuming. 

(tRocp II and ajipcals from oiders of the 
Hon'ble Mr, .lustice (.'uming under (V. -11, 
r. 11.—The Hon’ble !\lr. dustice I'letcher and 
(h(* Hon'ble Mr. .Tustice, Teunon. 

(iRorp HT.-The Hon’ble Mr. dustice ,\'. H. 
Chatterjea and tlu* Hon’ble Mr. Justice Shee|>- 
shanks. 

(iRoi P IV. — The Hon’ble ^Ir. Justice H. 
Chatterjee and the Hon’ble Mr. Justice New- 
bould. 

liKOlLXR ApPPULS OP’ ALL CiROdPS,—The 
Hon’ble Mr. Justice (ffiitty and the Hon’ble 
Mr, Justice Richardson. 

OiiTdiN.AL SiDis.—The Hon’ble Mr. Justice 
Chaudhuri and the Hon'ble Mr. Justice 
(treaves sitting singly. 

Royal Prerogative of making Rules and its 
limitaiioii»—** Zamora case. 

The decision of the Ju^hwal OoniViiittee of 
the Privy CouncU in the case of the stoarosUip 


Zauiora ” is undoillitedly of great importance 
as a Prize Court decision but i.s of even 
greater importance us imposing liuiitalions on 
the highest executive in tlio Empire, viz., the 
King in Council, in regard to the rule-making 
power by o.xcrcisc of Royal Prerogative. 
'J’heir Ijordships (Lord Parker of M'addington, 
Ijord Sumner, Lord Paimoor, Jjord M>en- 
bury and Sij‘ Arthur Channel) maintain 
that it is competent for His Majesty’s dodges 
to question the validity of the l*rize Court 
Rules made by His Majesty in Council for the 
guidance of the Prize Court. This they say not 
simply because Or. ’it), r. 1 of the Pnze 
Courts’ Rules seemed to them to confer 
rights oi>the Crovxn of England contrary to the 
well-recognised doctrines of international law 
but also on the general grounds that the Crow'u 
has no ju’crogative tf) make, alter or vary the 
substantive law. The rule in cpiestion w’as 
framed by His Majesty in Council “ under 
lK>wcrs vested in His Majesty by virtue of the 
Prize Court Act, lH9i, or othertrise” Their 
Lordships did not question (hat the King in 
Council had powers to frame ndes under the 
stat.ute of 1804 but they would not recognise 
that the Crown bad any |K)wi‘rs to go l>eyond 
and make any mles othcririjo’, i.c.. in exercise 
of the Royal Prerogative. J‘'iirther their Jjord- 
ships are of opinion that the rules so tramed bv 
His ^fajesty in Council may lay down of 
procedure and iiraeticc wliich would be binding 
on the Courts, but not so. if they .sought to Rre- 
seribe or alter any rule of sul'stantivo law. 

Their LordShi?>s sav “ •‘•o f"'’. therefore, as 
the Prize Court Rules relate to procedure and 
practice they have statutory force and are. un¬ 
doubtedly, binding. But Or. 29, r. 1, construed 
as an imVrative direction to the Jiidgc is not 
merely a rule of procod^re.or pfractice.” In 
their liordahips* omnwh It Avent further inas¬ 
much as it direcM tbe Ociuirt to recognise the 
right of the Crtwra f!* toi. Jceqnisition the vessel 
;nr goods-in’’ of the subject of a 
neutfal M if It did not eww 
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iudejMjndeiitly, i.r., by virtue of any statute or 
under the aect'pled doeliine of the international 
law, it coiil<l not he conferred on the Crown hy 
any rules framed by His Majesty in Council. 
KejfardiiifJf <he claim that it could be so con¬ 
ferred by virliic of the .Royal I’rerogative, tlu'ir 
.Ijordshi^s said, “ The idea that the King in 
Councilor indeed any branch of the e.KPcutive. 
has ]K)\ver to ju'cscribe or alter the law to be 
administered by the Coiuts of Law in this coun¬ 
try is out of harmony with the ])rinciples of our 
Constitution. It is true that, under a number 
of modern stalutt's, various branches of the ex(;- 
cutive have power to make rule.s having tJie 
force of statute, but all such rules derive their 
validity . from the statute which creates the 
jH>\ver, and not from the executive body by 
whith they arc made. No one would contend 
that the Prerogative involves any |)owor to 
prescribe or alter the law administered in Court.s 
of common law or equity.” Their Tjordshiiis 
oveiitually came to the conclusion that the rule 
in question, in so far as it contravenes the. ucll- 
recognisetl doctrines of international law, was 
not binding on the Judges. 


The portion of the judgment dealing v\ilh the 
functions of the Prize Court and dutic.s of the 
Judges is no less instructive. Their Jjordsliips 
cite the opinion of Tyord Miin.sticld from tlic 
lieiwrt of a Rfival Commission appointed in 
1753, to show that a Prize Court is no more 


bound to follow' any executive orders of the 
Crow'n than any other of His Majesty’s Courts 
of Law and draw jtoiiiiod athmlion to the fact 
recited in the Re|-M)rt that ” the Crown 
never interfere.s with the course of justice. No 
order or intimation is given to any Judge.” 
A])art ftom the (|uestions of international law 
of great imi)ortance decided in this ap|)eal, their 
Lordshi|»s' prononneeinents qn the fumdions and 
duties of His AfajcKty’s Judges ari' of supreme 
iinj)(»rtancc to the (Vmstitiition, which is at once 
a matter of great pride and of no less security to 
all British subjects. We know of^no institution 
in anv other constitutional conntrv, where a 
branch of the Supreme Executive, for the Judi¬ 
cial Committee of His Maiestv in Coi 
bvii :v limb ryf 


Council is 


His Majesty 
uviv :v nmb f>f tbp King in Council, sitting as 
a. iciogatn'o eV Crown for the dis- 

p duties, would ignore even the 


.Xfiett 

,‘ 1 , 35 *. 


highest statutory Courts of Law in iiny other 
pari of the civilized world. 


A no less remarkable feature of the dr'cision is 
that their Lordships of the Privy Council cot 
only reversed tlie judgment of the Presid -nt of 
(he Prize Court, declaring the Pule of the I’rize 
Court on whicli ho relied as of no binding elfe.jl, 
l.'iit also awiarded damages and costs r gainst 
the Crown, although the Prize Couit Uuies 
<'uiilained no cx[5ress provisions for ihc award¬ 
ing of such damages and costs. As •-..gards 
cdstt, their Lordships followed the dictum of 
Tiord Alacnaghton in Johmott v. The King 
(IbO I. .A. (’. 817) that Iho common law lule that 
IliF'Crowii neither paid nor received costs is 
subject to exception. As 7‘egards damages, it 
was contended that the proper procedure would 
he for the -claimant to institute, proceedings 
as plaintilF against the actual captors of the 
ves.sel and that he had no direct remedy against 
the f’rown. T’heir Lordship^ regarded this as 
highly ineouvenient and as a source of great 
ha.i‘(1ship to an aggrieved party and after a care¬ 
ful analysis of the Rules came to the coiuJusion 
that they were framed on a footing that where 
tlie flrown by its proper officer is a party to the 
proceedings, it lakes up(^itself the liability as 
to dain.nges and cost.s. This decision will surely 
enhance the international reputation of the 
Judicial Committee of the Privy Council as an 
impartial tribunal and will certainlv go to pro¬ 
mote friendly feelings between England and 
Ihe'^ieulral nations in the present critical times. 


(lOVERXMENT OP TxNDIA R^ONSOLIDA- 
TION) ACT AMENDMENT BTLli. 

I 

A communique frojii Simla elated the 0th 
June offers what must uow^ be taken to be the 
” official ” explanation of the several clauses 
of the (lovcrnment of India Act Antendment 
Bill. So far as cl. 2 (2) (d) of the Bill is con- 
e(‘rne<l, the ‘‘explanatory remarks” now put 
forward, are in some resiniets an echo of the 
‘‘ explanation ” from Simla which w’as dealt 
with by the writer in the is.sue of the 5th June. 
Very wisely, however, this revised explanation 
drorw all reference.s lo the Registmtion Act and 
does not also asseverate that the object of the 
amendment is to restore the lajv as it was before 
MomenVa case. The 3)bject of the injeasure is 
thus expressed in-this later documeat. 

“ The several leginlattireft in Brii^h India 
constituted under the. Indian Councila Act, 1891, 
have tmg ad?ed upon, the assumetion that the 
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Government of Indui Act, J85y, sec. 65, refers 
<-n]y to the nutuic of the remedies possessed by 
the public against the Se#retary of State in 
('otmcil and does not fix the es’tnit of those 
remodifs; and they have aAsordingly enacted 
ranoint provisions directly barring the right to 
sue him in the (.livil Courts in particular cases or 
classes of cases, and various provisions conferring 
jurisdiction on the revenue authorities iu speci¬ 
fied matters to the c.vclusion of the Civil Courts, 
«>ne of the results of the latter class of provisions 
being to bar suits iu the Civil Courts against the 
(fovernment. In those matters the effect of the 
dwision of the l^rivy (’oniicil is that all <tr many 
provisions which bar or whose effect is to bar 
mits in the Civil Courts against the Government 
are void and similar provisions cannot he enacted 
in the future. ... 7/ ix rxxfnhal that these 

legislatures should have power, and he declared 
have always had power, to enact provisions of ^iis 
kind in suitable cases and it is proposed to amend 
the law accordingly. 

'I’o enable fhe rentier io {(rasj) the sense of the 
al)Ovo “ explanation ” more, clearly. T have 
italicised a few words. r>ut even with this ad¬ 
ventitious aid, it docs not seem ea.sy to ap¬ 
preciate the distiijction between the mture and 
the cxLcnt of the remedies (referred to in sec. 
(55 of the Government of India. Act of 1858) 
niKjn which the Government’s present dosiie. to 
have that st'ction ameiided in (he manner pro- 
lK)sed i.s stated to be ftumded. If T may ven¬ 
ture an “ explanatlSi ” of my own, the 
“ u.ssuniption ” of Government which is said to 
lie at (he basis of Acts like the Burma Act IV 
of I8S)H and of the pn)|H)sed amendment was 
that sec. G5 of the Government of India Act of 
IH5H was intended to make the Govi'rnmenl of 
India liable to action at the instance of a private 
individual in every matter except where it 
plea.sed tliat Oovernmenl to declare throuf'h its 
lefifislatnres that no suit was to lie affainst it. 
We are told in other words (if onr interiirelation 
of the ofieiiing sentence is correct) (hat the Gov¬ 
ernment of India ‘and the 1 iocal Governments 
liad always understood that it w as open to them 
through iheir Ijegislatures to restrict tlie area 
of the Government’s liability lo he sued lo aiiv 
extent tJiey desired, short only of abolishing it 
a'k)gether, either by taking away the subject’s 
right to sue Government in any Court in re¬ 
gard to particular matters, or by transferring 
jurisdiction to try siK’h suits to Ei^venne Courts. 

Granted that the “ assumption ” is not an 
afterthought but is rea’lv the assumntion upon 
which the several Ijegislatures in India have 
long acted: granted tm, that there are 
other enactments besides sec. 41 of Burma Act 
IV of 181SS, which on the authority of Moment’^ 
case miJIt now be held to be «/fra mres, howr- 


and why should it be “ essential ” not only to 
maintain all these on the statute book but also 
to declare that the, Ijegislatures have and have 
altcayn had power to enact such statutes? 
Essential to what? Essential for whom? 

.I’araphrascd into iilain Kuglish the explana¬ 
tion comes to this : “ Goveiinncnt had, upon an 
erroneous assumption as to ils Wislative 
powers, got passed various statutes w^ch the 
I’rivy Council have prononnood to bo ulira virex. 
Government wants these statutes to remain 
opi'iwtivo in spite of thci decision of the Privy 
Conneil and pass similar statutes in future 
wlu'never it will suit GovermiuMit to do so. 
So let IIS repeal the decision and repiail the sec¬ 
tion of the Government of India Aet, 1858, and 
keep these statutes.” 

The explanation proceeds '■ The question whe¬ 
ther such a provision (i.c., a lu'ovision depriving 
the subject’s right to sue Goverunient) is suitable 
in a particular case is one for eoiisidcration ok the 
merits 'if that ease. The section of the Burma 
Act above referi'ed to is the only case in which 
if ix siitiiii-xti'd that the power has Vjcen unduly 
exercised and the Government of India are willing 
to reconsider this case in the light of recent 
criticisms.” 

Ho the onus is complacently thrown niion th(> 
^opponents of the Bill to jirove not only that the 
power has been exercised in contravention of 
the constitutional settlement embodied in the 
Government of India Act of 1858 hut to show 
further that it has been improperly exerciseil 
and tiiat. not once only, but many times. The 
opponents of the Bill decline to accept this 
challenge because it is no part of their ease 
that Governments and Ijegislatures in this 
country (or, indeed, in any civilised 
will Bvsteniatically ‘‘e.xercise Ibis [tower, 
given to them, ” unduly.” B is enough 
them to stew (if it really uccnIs .showing) inac 
Governments and Ijegislatures lu're are not iw 
fallible and may sometimes err, anil wen 

gravelv. ' In the first ” 

Himla’, it was in fact eoneeiled that 
the Burma Act IV of «as an ill-c^ngidered 
measure - but .if this couvicUon cjmld not be 
lirought iiome to 

in three (^mrts. the last of them m the full 
ioht of a hearing before the .Tudicial Committee 
I r the Privv Council, and that too, as appears 
the T'»e.sent explanation, not until the 
matter had been fully tentilated by “ recent 
criticisms ” in conneptipa iv^tb the presenUlill. 
what stronger ease is to ha made out 

for thi' preservation of tbe InriBcliction 

■ of the Civil 'Coprt»t-:'.;,iV',', ■ 





ckiv THE CALCUTTA 

The Bum and substance of the argument 
paraphrased into plain English a)>pears to be 
this : “ \Vc have exercised tllis iK>wer, which 
by law we did not have, so long and with so lew 
denionstrable errors of judgment that nobody 
should object to onr having this iK>vver by law. 
\Ve are j)repared to consider all objections that 
may banged against the exercise of this XK^v\ei’ 
(tn iiitwfe occasions on their merits. ^\ e are 
jirepared even to reconsider the Burma Act 
rourid which public criticism seems to centre. 
JJut the i)ow'er we ask for we most have, and 
you may rely on our good sense always that 
it will be properly exercised.” 

11 

There is only one matter alluded to in the 
” explanation ” u|K)n which might be based an 
argument needitig consideration. The Legis¬ 
latures in Irulia have at times transferred juris¬ 
diction iti certain matters from Civil toKevemie 
Courts including certain suits by ]>rivate in¬ 
dividuals against (Toverniuent. lias Mom(‘m\ 
case struck at this jxiwer? So far as they are 
regularly constituted judicial tribunals acting 
according to judicial prooedun', Jlevenue Coiii ls 
maybe considered lobe ‘‘ Civil Courts ” with¬ 
in the meaning of tlu! (Joverninent of India Act 
of 185H and none the less so because the statutes 
establishing them may (lesignat(' them “ Reve¬ 
nue (\mrts.” Eor, as Lord Moulton sail iJi the 
<*()urse of'th(' argimuMit in Mofufiit’fi ca.''e (17 
('■. W. N. p. ‘‘ they (i.c.. The Indian 

Ijcgislaturc.s) may vary Ibe Courts iu which 
they (/.<*., suits agaiiist (lovernment) aro coii- 
tef-ted, but to slud «)Ul from the Civil Coiirt.s 
i.s to lake away a right.” The Loid Chancellor, 
too, in the course of his judgment sud : ‘‘It 
may well be that the Indian (iovernment can 
legislate validly about tlu' formalities of i)ro- 
cedure so long as they jireserve (lie .substan¬ 
tial rigid of the subject to sue in (he Civil Cluurts 
like any other defendant, and do not violate tbc 
fundamental jirinciple that the Ri'eretarv of 
Sl.'ite, even as representing the Crown, i^ to be 
in no position different from that of (be old 
Last India Coin])anv, but ihe^ue.stion before, 
their Lordsliips is not one of procedure flip. 
‘iOt).” 

.Revetuio t'ouyts are, it is true, not placed 
juu <*i tho siipcriiitcndence of the High Courts 
iJLr.'.' f’o'drol of Boards of 

even itu. ' '■i'liilai- executive bodies, but 

r'onnii^inn judicially (see in this 

^ Loid Halsbury in 

on \ ihramo Lat v. Ouu(ti>uram, 0 0. R. 
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257) ; Most people would no doubt prefer to so 
them constituted into regular Civil Courts b 
being placed under the High Courts. But sti 
tliey are ‘‘ (Virts ” ami the tratisder < 
jurisdiction from the Civil Courts to such ('ourt 
surely }irefv^rable to being deprived of tli 
right to ,siie in any Court. Assume bowevc 
that they are not Civil Courts, and their juii> 
diction to eidertain suits against (lovenimeu 
which is said to he jeopardised by tho decisio 
ill Moinoii’s case must be pieserved, 1h 
amending clause might easily have been s 
fjarm‘d as to validate such transfers only. I 
is by no means nece.ssaiy to arm the Legi^ 
hit tires here Avith jHAVtu's, if they so choose, 1 
l^l^irive the subject altogether *<11 his rigid I 
stTe ill any matter in order that it may b 
enabled to transfer (lie jiirisdiclion to Ileveiiii 
Coiii'ts. 

W'e confess that the ]iro.spec*t of having* a 
or any class of actions against (lovernment trie 
only by Kevemie Courts to tlie exelusion of tli 
jurisdiction of ('ivil Conrts is, not an kllnrin. 
one. Such Comts would really be ‘‘ Adminis¬ 
trative Courts ” in the Continental sense am 
would be wliolly alien to the spirit of Kiiglis! 
constitiitioiml hiw ami practice. But even sucl 
Courts would be better.lli^an no (’oiirts.* Wha 
the taking away of the fl^bt of aclioii altogclhe 


* *'The admiinstrutivo CVmrN in Prussia nre more ii 
(lependeiLl of Ihe Government, and hence in a beite 
position to control the* official-* than in France; for i 
llio lower ones a majority of the members are privnt 
lirizens chosen by the local representative assomblit 
and sei\in|r without pay. v\hilst tho hiffhost* is com 
pO'*pd of, men appointed by the Kinj^ for Jifo and pn 
tocled JiJvo ordinary Judges, so that they can ueithe 
ho removed, suspended, nor transferred without th 
approval (d‘ a judicial tribunal."—LowolFs ttoveriiincnt 
and Parties in (Continental Europe. Vol. 1, pp. 29ri-21M 
In France which is the ori}?ina] homo of tho drot 
n/lminlsfrti/tf, there is, according to the same aent 
observer, (ihitf ^ jip. SH-.'if)) one law' for the citiKen am 
another for the public otticial, and the executive i 
really independent of the judiciary, for the tiovcrn 
inent has alw’uys a free hand, and can violaie th 
law if it wants to d.o so, without having anything h 
fear from the ordinary Courts. There are no doubt ilr 
mlininistrutive tribunals but the danger of interferenci 
on their part is not a.s great as ii would bo in tin 
case of the ordinary Judges; for whilst the ordinar; 
Judges cannot under the law be removed or fransferrec 
to arudher Court without the approval of the CoMV 
of Cassation (the final Court off error) the Judges of tic 
administrative Courts enjoy no such protection, and car 
bo removed by the President nt any time. Hence (th( 
Biithor coTicIudes) these Courts cannot be considerei 
entirely judicial bodies and are far from providing tht 
rights of the citizens a complete guarantee, at leas! 
where political ciuestions are involved. In Italy 
pp. 173-174) at the Fiiion (IfffiO) such adininistrativr 
Courts ns fhen existed were abolished, and the ordinal) 
tribunals (which, by the way. are even to-day 
strongly constituted than in any other country jn 
(Vntinent) were ve'ated wdth exclusive juriwilction 
all criminal prosecatipiis uud all civil casiS in wmen 

- Ifl4 
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means to an Knglish lawyer will apj)ear from 
tile following collo(jny which passed between 
Sir John Kdgc (formerly Chief Justice nt 
Allalmbail) and .Mr. J)unn», Counsel for the 
Sr‘cretary of Slate in Mo}Hi'rtt\s ease (see 17 C. 

\\ . iS’. 2>. • 

Sir John Kilijn.-- What ronu'dy has this man now? 

Mr. Ihiniie. —tlv. can get what he claims by 
application to the .(Jovernmeiit. 

Sir John Jihl'ir. —Then he has got no rights. 

U'o coiielnde, it uould be in the higliest degree 
lamentable that starting, ,>■0 far back as the 00 m- 
mencemmit of British Hide, with const it Lit ional 
jtrivih'gps, (in regard to right of action against 
the Crown.) far exceeiiing those enjoyed by 
liritish subjects in the l iiited Kingdom itself, 
Jlis -Majesty's British Indian subjects shoi?^ bo 
brought down to-day to a position interior not 
merely to their fellow- subjix-ts in the I'liited 
Kingdom and the Colonies, but inferior even to 
that of tierrnan and h’rench subjects (we might 
add Italian also) under their respective (lov- 
ernments. Jt would be still more lament- 
aide if this ckange for thi* worse should 
be brought about merely for the ]niri«)se 
of demonstrating what needs no derfiojislj'ation 
that Indian fiegislatines, or in other words, 
Indian (lovernments, do not “ exercise their 
powers,” as a rule^” unduly ” and may be 
trusted nut to do so iwfuture. But the (lovern- 
ments of the rnited Kingdom or of the Colonies 
are not diflerentiable from the Indian (lovern- 
ment in this respect, ^’et if these (lovernments 
are not considered (it in normal times to be 
trustl'd with ]Knvers, not subject to review by 
the Civil Courts, in nialters affecting the jirivate 
rights of individuals, why should such powers be 
conferred exclusively on (he (loveruments in 
India? Let tlio (-lovernments in India by all 
means have all jiowers to make laws directly 
affecting individual’s rights, whether jiersonal 
m- pro|)rietory, if they have not i»leuary jxiwer 
in that behalf already. But preserve his right 
to have the Executive acts of Government 
view''ed by the Civil Court oven in the light of 
the laws so made how'ever stringently tlu'se 
may be framed, for at present it is the only 

B biviJ or political right was involved, but the Council of 
State (an executive body) was empowered to decide 
iinnlly whether such a right was 'involved or not 
—a nrovision which made the position of private indivi- 
duals in a conflict with officials worse in Italy than even 
in rrance. Lnter on. in 1877. the iurisdiction was 
iransferred to the Court of Cassation at Borne,—a judicial 
Ixidy. Tn 1889-1990, administrative Courts wew con- 
si ituted to deal with the acts of officials affecting net 
private ri/iM*, but private inferett.*, the object being to 
prevent ^Buses of official iwn’er for party pufpiMses. 


constitiitiorml right which the British Indian 
subjects of His Majcsity have, and which alone, 
is what secui'cs in India as effectively as in 
-England (he ” reign of law ”—the one distinc¬ 
tive charaeteristic of the English constitution 
ot whicJi English constitutional writers arc so 
justly jiiDud. Take it away and the jKisitiou 
ol His Majesty K British Indian sijhjects'will 
be constitutionally lovvi'r, in this ie%*ct, than 
that ol (lermaii and l''rcnch and Italian 
subjects. 

Yours clc., 

IiRX, 

(‘VI.CI'TT-JI : 

V-\Kll,s' lUHKVKl, 

1 l-()-10l6. 

CniRKN'T INDIAN' rASKB. 

(('umiNAri.') 

CrniiiiKtl Prornliirr Code -Conipliiinf. 

Kmi’Kroi! r. Bnoi.t; Si.niui, 1. D. 11. :;s All. 
32. 

.\ village headman tiled a petition before, the 
Distriet Magistrate exjiressirig bis desire to re¬ 
sign his pn.st. In reply to ipicstions put liy the 
Alagistrate he stated that the police were 
making people pay money to them in connec¬ 
tion with an iin'estigatlon into a ilacoity and he 
appreliendcd trouble. This statement was re¬ 
duced to writing and the Magistrate' put the 
deiionent on oath and examined him again and 
nltimati'Iy made an order under sec. 170, 
C'r. I*. ('., directing prosecution uiidci'sec. 211. 
I. V. c. 

Held —That tlierc was no complaint and the 
order under sec. 17(5, Cv. B. ('.. was iillni vJre.i. 

CriniiiKil I'rocednre Cndi', 'tee. d'?! (2i— Sec. 

4r7.\, 1. P. (’. 

E.Mrnnon p. K\i k witosui. 1. D. 11. 38 All. 

42. 

AVhilc having rej^ard to the provisions of sec. 
222, cl. (2), Cr. B. ('., it is allowable ire the 
charge to staite the gross sum which has been 
misaiipropriatcd, then' is no similar ])rovision 
whii'li iw'rinits more than throe charges under 
sec, 477A to be joini'd together. 

Wliere there was suen an irregiilariiy in a 
charge under sec. 477A, the High Court, set 
aside the eouviction on the ground that the irre¬ 
gularity vitiated the trial although the accused 
was not prejudiiee^’ hy the . way in which the 
charges were trauied. «• 
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Public Gambling Act (111 of 1867), sees. 1 
and 3. ^ 

Empuboii V. ]\liAN Din, 1. L. B. 38 All. 47. 

In this oaso the spot where gambling was 
said to have lakeu place, was the low er end of a 
bullocOv run of a disused wall on a bit of ojMin 
land wJioj-e there were st>me trt'es and a small 
hul. Jtound the sides of the bullock run in Ihe 
.shape oj^a semicircle was raised a low wall 
of l(xjse bricks and it was w ithin the shelter of 
Ibis low brick wall that the gambling was said 
lo have taken place. 

Held —That tlve sj)ot where the gambling 
took place was a " place ” within the mean¬ 
ing of the section. 


The Code of Ceiahnal I’koceduiik (Act V 
of 1898). Ity Bijoy Krishna Bose, B.L., Vakil, 
High Court, Calcutta. Second Kdilion, 11)16. 
Published by ItaiM. C. Sarkar Bahadur d; Sou,s. 
75-1-1, Harrison Hoad, Calcutta, Price Hs. 6. 

We are glH<l to welcome a lU'w edition pf this 
handy commentary on the Code vif Criminal Pro¬ 
cedure. The fact that a new edition has been 
(railed for within five ywars of its publication 
show’s that it has been found useful by the pro¬ 
fession. There arc no doidit many elaborately 
annotated editions of the Code and it is not the 
object of the anlh<u’ to re[)lace them but to 
supply a handy edition which woidd enable a 
practitioner to make ready reference to the lead¬ 
ing and tile mostn^cent decisions on the material 
points of law involved in the sections. Tlur 
author in bringing out the second edition has 
done w’ell in not losing sight of the scope of 
his w'ork and increasing its bulk, although he 
has taken care to embody in his notes reference's 
to decisions up to April last. Although we can¬ 
not say that there have been' no omissions in 
ngting’^the latest decisions yet we are satisfied 
that as a rule they have beem w’ell digested 
under the appropriate sections. Since the late 
Babn Harendra Narayau Mitra’s Code of Cri¬ 
minal Procesdure went out of print, there has 
been good scope for a handy reliable edition 
of the (’ode and the w'ork under review w’ould 
seem to supply that want. 

4Kotee of ittstts. 

ENGLISH LAW OOUBTB. 

COUBT OP APPEAL.—Before Lords 
J iTSTioES Sw'TNFKx Eady, Pickford and 
Banks. Becker Gray d Co, v. London Asbut- 
anee Corporation. 12lh May 1916. 


Marine Insurance—Loss caused by Man-Of- 
War, or restraint of Princes, proximate cau«c 
of abandonment of voyage. „ 

This was an ^ippeal from a decision of 
Bailhache, J., which is shortly noted in 19 C. 
W. A’, (notes «p. 242). The learned Judges 
agreed with the Court below in holding that 
the abandonment of the voyage was not caused 
by ^\lan-()f-'Vi"ar, nor by restraint of Princes. 
Ijoai) Justice Sw'infen Eadv, in the course of 
his judgment, said :— 

On behalf of the J^laintiffs it is first couteuded 
that the venture of the carriage of the goods to 
Hamburg was lost by one of the iK'rils insured 
against, namely, men-of-war; that it was 
solely owing to the presence of libstile mon-of- 
wal^ in the jMedilerratiean that the ship was 
unable lo couliime her voyage; that actual 
capture or .seizure was not neces.sary, as ap- 
pcar.s from the ease of the Hpanisli Dollars 
\Hullcr v. Wild man, 3 B. and Aid. 398). 

It is well established in the English law of 
neinno insurance that in many eases the loss 
of an adventure by a resolution not to incur a 
]mrticular .peril is not the same us, and does 
not ’ocrasion, a loss by the pei’il itself. 
{lladhinson v. llohiiison, 3 Bos. and P. 388: 
S'irkcls and Co. v. London and Provincial 
Marine, and General h^irance (Umpany, (i 
Com. (las. 1.5; Lubbock v. Uaycroff, 5 Esp. 
50: and the ree-ent (lasc of Kacianoff v. Chum 
Traders Insurance. Company [1914] 3 K. 1>. 
I, I2D. In Luhhock v. Haycroft (sujrra). Lord 
b'illenborough said that the abandonment was 


..w... ri V Ml evil « 

and-not from any loss within the terms of the 
(lolicy; and that if such was allowed, every 
•sliij) about to .sail from the Port of London for 
a port which had falhm into the hands of the 
l'’iench might be, abandoned .... 

Tt was contended that if the Isattenturm had 
attempted to proceed through the Straits of 
(librultfir to TJauiburg there was a practical 
ciu’taiiily that she would have, bet'n captured, 
and that as the subjecl-nialter irisun^d W’as 
rea.sonably al,. udoni'd, because its actual total 
loss appeared to be, unavoidable, there was a 
constructive total loss within sec. 60 of tHe 
Marine Tnsuranen Act. Tn the n^cent case of 
Brthsh and Foreign Marine Insurance Com- 
vany (Limited) v. Samuel Sariday and’Co., 
r(1916) A. C. 050], the House of Tjords re¬ 
ferred to Hadkinson v. Eohinson (supra) wad 
Lubbock V. Haycroft (supra) without disapprov¬ 
al and as existing authorities. Lord Atljmson 
pointed out that in each of those cases the 
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deterrent \^a8 the lisk of ultimate capture if 
ll>e ships proceeded to their destination, and 
that the vessels prudently* resolved not to 
incur that risk, it is not difficult to draw a 
line between vessels which dCtenniue not to 
run a particular risk and vessels which j'erse- 
vere in their voyage and enter a zone in which 
they are in i^ril, j)er8isting until it becomes 
clear that in the existing circunistances they 
cannot complete the voyage and escape from 
the iHjril,. and that the only course is either 
to desist and abandon the voyage, or inevit¬ 
ably incur a loss by the particular peril. 
There may be difficulty in a])plying the distinc¬ 
tion to the l'at;ts of each case, where the ca^e 
is brought near the dividing line. 

In n»y opinion the Kattenturm was never in 
peril of capture by jium-of-war. Her com¬ 
mander prudently resolved nut to jncur that 
risk. There apj)ears to bo some ground for 
believing that she arrived at Messina earlier 
than August 5tlv but taking the 5tb as the 
accui’afce date only one hour would elapse 
between a state of war at 11 I’.M. on August 
4th and the early morning of the 5th, and the. 
time, of her arrival on the 51 h, or the |)enod 
during which she. had been in neuti’al Italian 
waters off the Sicilia-^coast, does not apf)ear. 
Indeed it does not a[)))ear that she was at any 
time outside neutral territorial ‘iters ‘after a 
stale of war had arisi'u. She left Malta not 
later than August 3rd, and the distance to 
Sicily is only about 50 miles. In these oirenm- 
stiinces I am of ojwnion that no loss by men- 
of-war was incurred. 

It was urged, nevertheless, tliat, having 
regard to the eonstruction ]ilaced by the Hmise 


British and Foreign Marine Insurance Co. v. 
Sanday at page 6G5, “ Actual capture was 
. . . . the peril insured against. The ap¬ 

prehension of capture is an entirely different 
thing and was not insured against.” 

The next question is, was there a loss by 
1 ‘estraint of I’ririees? Jl is said f[yiat im¬ 
mediately on the outbreak of war iPbecanao 
unlawful for the Plaintiffs, as British subjects, 
to trade with the enemy by sending goods to 
Hamburg: the sale made by the JPlaintiffs was 
to a German firm, on terms of cash in London 
against doeuinent.s, within ‘J4 hours of the 
official arrival of tlie steamer at port of destina¬ 
tion ; tinal sell lenient on average lauded 
weights, at port of discharge, expenses of 
weighing to be paid by seller. The contention 
of the Plaintiffs is that on tlie .outbreak of 
war the further ])rosecution of their venture 
became illegal; that the Declaration by His 
Majesty that a state of \\ar existed was an act 
of Stale, making it thenceforward illegal for 
British subjects to trade with Germanyand 
that in this case the venture was rendered 
illegal and was destroyed by restraint falling 
within the words ” restraint of Kings, Princes, 
and People's.” 

In support r>f thi.s argument the case of 
British and Foreign Marine Insurance Com¬ 
pany V. Sanday d- Co. (supra) was relied on; 
it was urged tliat the effect of that decision was 
to render every British venture, on the high 
seas, which involved trading with the enemy, 
a constnictive total loss by the peril of a 

restraint of Kings, Princes,” itc., whether 
such peril in fact occasioned the los,s or not. 
It is true, that in that case the owners of the 


of Lords on the Marine Insurance Act. lOOG, 
the Plaintiffs were entitled to succeed: that 
the subject-matter insured included the adven¬ 
ture, and not merely the goods, and that the 
liaity assured was irretrievably deprived of it, 
because all prospect of safe arrival on the 
voyage to Germany was hopelessly frustrated 
when the Kattimtnrm desisteil from her voyage 
and sought refuge in Sicily. It was said that 
the case came directly within sec. 60 of the 
Act. ns interpreted in British Marine, dc. v. 
Sanday, a^id that the subject-matter insured 
(i.e., the adventure) was reasonably abandoned 
because its actual total loss from capture or 
men-of-war appeared to be unavoidable. But 
to entitle the assured to recover under sec. 60 
the actual^ total loss must appear to be nn- 
avoida-bli? from the }ieril insured against, and, 
to use the language of Lord Atkinson in 


goods took no step.s to conntennnnd the ven¬ 
ture, but after the cargoes had bce/i landed by 
the shipowners at Briti.sh ports the owners of 
the goods gave notice, of abandonment to the 
underwriters. .After tlie good.s had been landed 
and warehoused at the iirslance of the shiji- 
owners, and after the owners of the g^ds had 
subsequent Iv established to the satisfaction of' 
the Gnsfoms aiithoritie.-? that the goods wore not 
enemy gooils, they wej'e dealt with*, ios the 
benefit of whom.so<'ver it might concern. But r 
it was the fictitin of the shipowners in diverting 
their ship.s. and landing ogrigoebi tlMit in¬ 

vented the voyage to Hj^burg Wofit being 
continued. This clea^ a|^pwrs.the 
agreed statement of whiob the case 

proceeded and ^ 

There is ^ 
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this point »)£ view. But, on the other hand, 
it has never yet been held in England that, by 
the more, force of the existence of a state of 
war all goods owned by British subjects on 
their way to jxjrts which during the voyage 
have become enemy |K)rls, even though in 
neutral i^’ps, or enemy ships, become construc¬ 
tive total losses on the ground that trading 
wilh the enemy is restraiiied by what is to be 
deeuied to be a “ restraint of jMnees.” Now, 
the maxim raufta prorhna non reniota spectaiur 
has been strictly applied in marine insurance 
case.s. 3s it true to say that in |K)int of fact 
what frustrated the adventure in the j)reaent 
case, and ineventcd the goods from being 
carried to Hambiug, was the facd that trading 
with the Oorman enemy had become unla^^■ful 
for liritish subjects? (.‘ertainly not. In my 
judgment, the fact that the. adventure had 
become illegal by the English common laAv 
had no weight whatever with the German 
master of the Kattenturm. 

The inference which 3 should draw from the 
facts proved in this case, inchiding the lettt'r 
of September ‘tth, 1914, written by thi.s Germ in 
master to Baylis Haynes, Tdoyd's agent at 
Afes-sina, is that if he could have been sure of 
evading all hostile cruisers, and of arriving 
safely at Hamburg with the goods, he wouM 
certainly have f»roc(.ieded on the voyage, and 
given himself Ihe pleasure of taking to Ham¬ 
burg and lantling sabdv there all Biitish g(X)ds. 

Again, the possibility of forwarding the 
goods from Italy by some other vessel was 
effectually prevented by the Italian Decree 
prohibiting jute from being ex|)orted from the 
oounti'y, even if such n course had jireviously 
been practicable, of which there is no evidence. 
The Plaintiff.^ as owners of the jute did not. 
and could not, take any ste]»s to prevent the 
voyage from being continued if the master of 
the ship decided to continue it. The master 
of the vessel acted as to him s('emed best, both 
with regard to the ship and the goods on board ; 
if the jute had btdonged to a neutral owner not 
affected by the consideration of trading with 
an enemy the position w<jnld have been the 
same ; the v(»yage in tlie .Kattenfnrm would not 
nave been continued, and transhipment and 
f(awarding^by auotlu'r vessel, even if otherwise 
piacticable in fact, was tu’evented by the law 
**‘''(*xportation of jute. 

, ground of the decision in Sanday’s case 
IS thus slat^ by Lord Tjorebum at p. 668 
Among other ihingn, t.radina to Oerftum. ports 
uajftwxul, and an instant duty'-arose for-' 


these two ships to discontinue their voyage, to 
Ilainburg. The adventure of carrying this mer¬ 
chandise to its dcstgiation became in law a serious 
offence, and, in fact, impracticable. . . ” The 

destruction of that adventure was dircetly caused 
by Ilis Majesty's^declaration. 

That language, hsis no application to tho 
present case. The British shipowners was 
ixuiiid to obey the British laW, and he di<l so. 
^’h^' (Jerinan ca|>ta'in was not so bound. The 
oontimiaucc t»f the voyage was illegal for the 
British captiiin ; i)erfcctly legal f(*r the German 
captain. The illegality, in fact, i>revcntod the 
British captain from proceeding with his 
voyage to Hamburg; it did not prevent the 
(jcnnan captain, or iiulecd influence him in tho 
vciy slighest. Except for the risk from a 
different i)eril, the German ship might, and 
]>robahIy would, have proceeded on her voyage 
and arrived safely at Ilamhurg, and the goods 
woukl ha\c l)ocn lauded from the ship and 
safely W'archou.sed. Bestraint of Princes 
()|X'rating to frustrate an advej;iture, by render¬ 
ing it illegal, had no operation in the present 
case, and, in my opinion, the Plaintiffs cannot 
succeed on that ground. The mercantile 
venture of the 3^1aintiffs was fnistrated by the 
d(‘tenlion of the goods for an indefinite time in 
Italy, hut such detcnti(^ was not occasioned 
Iw anv peril insured against—not by a restraint 
of Princes rendering illegal the further )m)se- 
culion of the voyage. 

.'?»> John Simon, K. C.\ MvHrx. A/ipinall, 
K. Tjcclf, K. C. and Wright for the Appel¬ 
lants. 

Sir Ttobvrt Finhty, K. 0., Ifc.wr.s. Lcxlic 
Scott, K.. C., Ilochc, I\. C. and Miithric for the 
liesfKjndents. 

B. D. 
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Mussammat Sunder Kuer v. King-Emi’EROR. 


shares of the ^fauzahs form the zerait 
Jand, some of which h^ve been entered in 
the Survey khatian and some of which 
have not been entered tlierein, and I have 
also to i)oint out lo him the asamiv'ar 
jama and land but it will take time, and 
the time for taking possession is approach¬ 
ing. At present there will bo delay in 
granting the thka patta and getting a 
kabuluj'ii executed. For this reason at 
preseHit a thka patia coidd not bo execut¬ 
ed. Therefore by vii’tue of this amal- 
duvtak Thave put the said thkadar ii?<!iios- 
session of the zerait land and the asami- 
tear shares aforesaid. T, hii,ving made 
correct test of the zerait and ammitcar 
jama in the month of January 1912, shall 
execute a thka patta on the same jama 
and get a iMhnlhjat oxecxited therefor, and 
the patta and kahuUyat will be registered 
togethjar. Therefore I hav<' e.xecuted this 
amaldwstak for a. term of seven years, so 
that it may be^f use when required. 

Dc^ls of Mau?,as. • 

Tauzi No. Extent of shares. 

1G17 ... 1 anna 7 gandas. 

1620 ... 4 gandas. 

1619 ... 2 iis. in gs. I kour 1 

, karat. 

Situate in Mauzah Bhagwa, Tappa Bhat- 
sala, I'erganna Bisara.” 


The Schedule attached to the Stamp Act 
must bo treated as exhaustive. An agree¬ 
ment for a lease w'heroby no rent is re¬ 
served, and no ]>remium paid or money 
advaneed is not included in the Schedule 
and does not therefore require a stai^m. 

The conviction, therefore, of the exe¬ 
cutant of the document, which wo have 
quoted, under sec. 02 ib) of the Stamp Act 
must Iks set ‘aside. We accordingly set it 
aside and direct that the fine, if paid, be 
refunded. 

A. K. R. Conviction set aside. 


PRIVY OOUNOIL. 

[Appeal from the Chief Court of 
Lower Burma.] 


Pranjivandas 

jAtJJlVANDAt^ 

Mehta, Appel¬ 
lant, 


V. 


Chan Mah Phbe, 
Respondent. 


Lord Shaw. 

Sir John Edge. 

Sib Lawrence Jenkins. I 

1916, 

Heard, 20 and 

2i, March. 

Judgment, 21, March. 

Equitable mortgage by depoeit of title-deedt— 
All the f roper ties referred to in doeumenl tf ut’e 
if eubjMt to mortgage—Bargain restricting eoope 
of security — Written bargain. 

Where titles of property arc handed over 
with nothing said except that they arc 
to be security, the law supposes that the 
scope of the security is the scope of the 


It will be observed that in this document 
no rent is fixed. Art. 35, Sch. I of the 
Stamp Act .sets forth tlie classes of 
leases upon which a stamp is requir¬ 
ed; “a lease including an under-lease 
or sub-leaso and any agreement to let 
or sub-let—(«) where, by such a lease, 
rent is fixed and no premyim ‘is paid or 
delivered; (b) where the' lease is granted 
for a fine or premium or money advanced 
and where no rent is reserved; {(?) where 
the lease is granted for a fine or premium 
of for money advanced in addition to rent 
reserved.” ' . 


mie. 

IF/tcrc, however, tilivs are handed over 
aeeompauicd by a bargain, that bargain 
must rule. 

Lastly, when the bargain is a written 
bargain, it, and it alone, must dctgfo uw c 
what is the scope and the extent 
security• ^ 

Shaw v. Posnat (1) referred to. 

Thi.s was an appeal from a decree, 
dated 6 th I\Jay 1914 , of the Chfe|^Oourt 
pf Lower Burma, Appellitt© Side, 

(1) L. K. 5 Eng. U.IS*.' Mgjp iKli 840 
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a decree of tb(‘ same (Jourt in its original 
jurisdiction. The Api)ellant sued to re¬ 
cover money from the Defendants and stat¬ 
ed ns follow.s in his plaint :— 

“ That on the 1st of June 190C the Ist 
nmjjirtnd Defendants by their promissory 
note hereto annexed and marked A pro¬ 
mised to j^ay to liavashanker Jagjivan and 
Company the sum of Ks. 13,00() together 
with interest at the rate of Rs. 1-2-0 per 
cent, per mensem. 

That the said Ist and 2nd Defendants at 
the same and on the same day as collateral 
security for the repayment of the said .sum 
of Rs. 13,000 and interi^st and by way of 
equitable mortgage, de|)Osited with the 
said Kavashanker Jagjivan and Company 
the title-deed.s of the pieces or parcels of 
leasehold land situate in the Dnnmadaw 
Quarter in Rangoon Town District now 
known as 5th Class Lots Nos. (55, 0(5, (5(5.V 
and 67 in Block Z-1, togetht'r with all 
the buildings standing thereon. 

That the said Jiavaslianker Jagjivan 
and Company have endorsed the said pro¬ 
missory note to the I’lainlift' for valuable 
consideration and al.so delivered to the 
.Plaintiff the title-deeds of the property 
al)f)vc referred to intending thereby lo 
create an equitable mortgage in favour of 
the Plaintiff and to assign to the Plain¬ 
tiff all their right, title and interest to, jti 
and upon the.said premises. 

That the said'1st and 2nd Defendants 
have not'paid the principal and have not 
paid anything towards interest except 
Rs. 4,095.” 

The Defendants denied Jhc claim and 
T>ut Plaintiff to proof of his equitable 
mortgage. Robinson, J., held in favour 
of the Pluiutiff and decreed the claim. 
His jadgnient was as fplIpWB :— 

Plaintiff's agent has deposed in detail 
to the various lo^ns made to Defendant 
No. 1 and h«>r <leceaKed husband and to 
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their having finally on a .settlement of ac- 
<()unt executed the promissory note for 
R.S. 13,000. He has proved payments of 
interest and has'satisfied me that the claim 
he made in para. 6 of the plaint is a just 
claim. Plaintiff further proves that at the 
time of the execution of this promissory 
note the title-deeds of the property in suit 
consisting of two leases and two sale-deeds 
were deposited with him as security for the 
repayment of prior loans and that there 
was an agreement that these title-deeds 
slmjfld be dc)K)sited as seeurity for the re¬ 
payment of the promissory note. It has 
also been proved that Plaintiff at the re¬ 
quest of J.)efendant No. 1 jmid the sum of 
P.^. 1,023 under the following circum¬ 
stances. ■ The leases of the sites had ex¬ 
pired and .some years ufterwa»ds the per¬ 
sons who occupied the lands were called 
upon by (lovernmeui to take oat fresh 
l('a.scs for wliich premia had to be paid. 
'rhe.se premia were payable by instalments 
and Defendant No. 1 % ving got into 
aiTear.s in respect of these ])aymenta 
notices were served on her in resl)cct to 
two sites threatening that if she did not 
pay the premia due the property would 
be biT)ught to sale. She apprpached the 
Plaintiff and in order to save his stjcurity 
he })aid R.S. 1,023 for her at her reque.st. 
T must hold that, lie has a. lien for this 
amount on the properties.” 

f)n appeal, that judgment was f>artly 
rev(‘rsed. Twoiney, J., in whose, judg¬ 
ment Hartnoll, O. C. J.,' concurred, ob¬ 
served as fo-iloWs :— 

” It clear that the two areas known 
as No. 87, 14th Street and No. 92, Strand 
Road, have all along l>een held under 
separate tithvdceds. The Plaintiff claims 
an (‘quitable mortgage over both of them. 
They were both sold in the execution pro¬ 
ceedings of July 1909 and the Plaintiff 
himself bought. the smaller property 
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No. 87, 14th Htreet, ^for Ks. 4,000 odd 
while (’han Ma Phoe the Appellant bought 
the larger ]>roperty No. Strand Road, 
for II.S. 20,000. The Plaintitf’s cuho is 
that the two leases (or agieeinents to lease) 
Exs. B and C and the two sale-deeds, Exs. 
D and E, were given over as cecurity when 
Ma Saw’s predecessor in title, Maung Tha 
(lywe, first borrowe?! Rs. .5,000 on 10th 
October 1902 from the firm R. .Jagjivan 
and Company. His claim rests however 
on the •j)ro-uote of 1st June ItMWJ^for 
Us. 18,000 signed by ^lu Saw and endorsed 
by her with the note 

As security—(Irant of a house in 14th 
Street.” 

The words ” Strand Uoad and ” were 
afterwards •written niuking note a^i- 
pear as follows :— 

Straiul Uoaul and 
As security —(Irant of a house in 14th 
Street.” A 

This additiolift was admittedly inadf' 
.several months after Ma Saw had signed 
the note. 

The entries in the books of aeco\int )>ro- 
duced by the Plaintiff to jU’ove the various 
transactions w'ith Ma Saw refer only to the 
mortgage of ‘ the house,’ always in the 
singular. 

On the evidence ])raluce<l by the Plain¬ 
tiff it cannot in my opinion be held that 
the title-deeds of the Strand Hoad house 
were delivered to the lenders bv wav of 
security. The endorsement signed by Ma 
Saw at the time related only to the J4th 
Street house, and th<? entries in the Plain¬ 
tiff’s books support the view that only one 
house and aije was given as fiecurity.” 

Hence this appeal. 

Messrs. L. DeGruyther, K.C., and J. 
M. Parihh for the Appellant submitted 
that the Appellate Court was in error in 
holding that the eqpitkble' mortgage did 
not obver all the properties- in suit. XU 


;’han Mah Phke. 

the plots in suit really constituted only 
one property, and no distinction was 
drawn by the parties. The defence did 
not Kpw;ifically plead that there was an » 
efpwtable mortgage with reference^to a. 
house in 14th Street, Hangoon, alone, aijd 
that the ,mortgage did not cover the re¬ 
maining parcels of land, d’he .sole (pies- 
tion was whetlii'r or not, the plots of land ' 
were covered by an e<juituble mortgage 
alleged by the Plaintiff. A new case was 
made on behalf of the defendants in the 
Court of Appeal. It was not questioned 
that title-deeds relating to all the plots in 
dispute were d(qw)sited with the Plaintiff'. 
They must be deemed to have been 
d(‘posited as found by the trial Judge by 
way of security. 

The dejx)sit iu law constituted at\ 
equitable mortgage. The memorandum 
made pn the promissory note was not the 
real ointraet. The object of the endorse¬ 
ment was to fix the lady with a further 
acknt)W'ledgment of liability. Keforcne<‘ 
was made to Ashton v. Dalton (2) and E.i' 
parte Ixcnsitnjton (8). In any ease, the 
words ”a house in 14th Street, Hangoon” 
included all the plots of land in suit, and 
that was certainly in the contem]>lati()n of 
both parties at the time of the de|H»sit of 
the title-deeds. At the time of the execu¬ 
tion of the promissory note, the biiilding.s 
standing on the whole of the leasehold laud 
constituted a hou.se, and stables, which 
had subsequently come to he know'n as 
hou.se No. 92. Strand Jtoad, and house 
No. 87, 14th street. 

Sir Erie liichnrds, K.C., and Mr, P, tf, 
ColUnaii, for the Hesiamdent were not 
heard. , - 

Their Tjoudships’ JuoqmIHST was 
vored by 

Loim Shaw.— Their th^k it 

Tet.a; 

4'%'c-K.:- ^ ’ . T' ■ 
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unnecpssary in this case to call u}Mn 
learned Counsel for the Eespondent. 
They are of opinion that the judgment of 
Ihe C!hief Court of Ijower Burma appeal¬ 
ed is correct. 

The rights of the parties have to he 
determined, in their Ijordships’ opinion, 
by a written agreement, which is, in their 
Lordships’ view, the limit and standard 
fully measuring the obligations of IM.ih 
»Saw, who obtained an advance of 
Ks. 13,000 from the Respondent on the 
1st June 190G. 

On that date there was a notandum }>ui 
Upon the back of a promissory note then 
granted, and the notandum is to this 
effect; “ As security, grant of a house in 
14th Street, Rangoon.” Their Lordships 
take no stock of an alternation made after 
that notandum was signed, by which there 
was an interpolation of the words 

Strand Road and,” which word.s would 
have, in appearance at least, extended the 
scope of the security from ” a house in 
14th Street, Rangoon,” to ” a hou.se in 
Strand Road and 14th Street, Rangoon.” 
Had an argument been raised as to 
whether this alteration having been 
made, any rights in law could now be 
founds upon this document, that argu¬ 
ment would have been considered : but it 
is unnecessary to make any ]>ronounce- 
ment upon this topic, and accordingly 
their Loi-dships deal with the document 
signed by Mah Saw' on the Ist June 1900, 
as deflnitoly limiting and describing Ihe 
scope of the security. It tras a ” grant,” 
in the siugidar, ” of a'^houM,’-’ in the 
singular, “in 14th Street, Rangoon.” 

The law upon this subject is beyond any 
doubt. (1) Where titles of pi’operty are 
handed over with nothing said except that 
they are to be security, the law supposes 
that the scope of the sectirity is' the scope 
of the title. (2) Where, howevW;, titles 


(hT.AX Mah Phrb. 

are handed over accompanied by a 
bargain, that bargain must rule. (3) 
Lastly, w'hen the bargain is a written bar¬ 
gain, it, and it alone, must determine 
what is the scope and the extent of the 
.security. In the words of Lord Cairns in 
the leading case of Shato v.' Foster (1):— 

Although it is a well-established rule of 
equity that a deposit of a document of title, 
withoiit more, without writing, or without 
word of mouth, will create in equity a charge 
upon the property referred to, I apprehend 
ibaki'that general rule will not apply where 
you have a deposit accompanied by an 
actual written charge. In that case you nui.st 
refer to the terms of the written documcjit, 
and any iiuplicatiou that might be raised, 
siipposing there w'ere no document, is put 
cut of the ca.se and reduced to silence by 
the document by which alone you must be 
governed.’’ 

Their liordships accordingly have ad¬ 
mitted in argument the only possible 
<|ueHtion w’hich lomains (standing the 
docunjenl sj)ecifying security and 

.signed by Mah Saw), ruimely, the ques¬ 
tion of identi heat ion of the form ” grant 
of a house in 14th Street, Rungorm.” 
To idc'utify this grant, a r©l‘erene.e has 
been made by learned Counsel for the ap¬ 
pellant, to the, various title-deeds of the 
pro'perties called Plots 05, 00, OGA, and 
07. These deeds are are follows ; W"!!!! 

reference to Plot 05, there i.s a lease of 
land in favour of a jierson named Ma 
Thit, who was the mother of Mah Saw. 
With reference to Plot 00, and apparently 
also to (10 \, there is a document for sale 
of a house and of land in favour of Ma 
Thit, lint then, w'ith reference to the 
last document, j)amely, as to Plot 67, 
there is a “grant of a house,” a con¬ 
veyance of a house on the 3rd Janu¬ 
ary liKll, in favour of Ko Tha Gytve. 
Ko Tha Gyw’e was the husband of the 

(lj L. B. 6 Bng, * Ir. Jkpp. 921 at . p. 910 

omh 


0 
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• grantee, or- lessee, of the other plots of 
grf)uii(l covered by the (fther documents. 
He was the father of Mha Saw, and it 
docs occur as .a matter of interest that this 
pei'son, the father of Afah Saw, who had 
a conveyance of a house, that on Plot 67, 
was himself a bori’ower from the persons 
who are interested in this suit, who were 
bankers and money-lenders in the dislrict. 
On the lOlh October 100-2, he borrowed a 
sum of <5,000 rupees from them ; and a 
Kt»mewhjit» curious transaction took place, 
namely, that he deposited with iJlie 
moiu'V-h'iiders, not only the title of the 
ju'operty belonging to himself, namely, 
the grai>t of the house, but also the title- 
deeds of the other three properties which 
belonged not^ to himself, but to his wife. 
It was on this occasion*that all these titles 
found their way into the hand.s of the 
lenders. Mah Saw succeeded to Ko Tha 
(iywe in the ownership of the house on 
IMot 67. ^ 

Their Lordships have, in these circum¬ 
stances, no doubt w hat&ocvcr that the iden¬ 
tification of the ‘‘grant of a house in I4th 
Street, Rangoon,’' by her is accomplished 
by a 'reference to the conveyance of the 
house in favour of Ko Tha Clywe, wh’ich 
house had been his ]>roj>erty when the 
original advance of 5,000 rujiees, sonic 
years before, was obtained by him. 

Their LordHbi})8 finally remark that, 
as against this identiheation of the house 
in 14th Street, there is no evidence at all 
satisfactory in this case, and it was for 
•the persons holding this security clearly 
to satisfy the Court of the scope thereof. 
They have not done so. There is .nothing 
in the case which confirms the view that, 
under tjiie term “ grant of a houser* 
iil'hich woidd be a singular term applica¬ 
ble to a singular title, there was titdnded 
the subject of three other plots of laii4. 
under leases^ Their Lordships cannot 


assent to such a construction. They 
think the security is distinctly and 
by contract limited, and they cannot ex¬ 
tend it as desired. They have no doubt 
that the Chief ('ourt of liO^Yer Burma has 
reached a projier conelusion. ^ 

Their Jjordships will humbly advise His 
Majesty tlial- this appeal should be dismis¬ 
sed with costs. 

Solicitors : Mcfitra. Kdtrard and Dal- 
gado for the Appellant. 

Solicitors : .1/r.s.s-rAf. Arnold d- Son for the 
Respondent. 

B. 1). Appeal dismifified with costs. 

[CIVIL AFPELLITB JURIS DICTION-1 

Appeal from Oriqinal Civil 
J URTSmCTION 
No. 52 OF 1915. 

Sanderson, C. J. 1 Sreemati Kalidasi 
WOODROFFE, J. Dassbe and others, 

Mookerjee, j. Plaiutiffs, AppclIantA, 

1916, I r. 

Heard, 3, 4 and { Sreemati Nodo 

5, April. Kuhari Basses and 

Judgment, others, Defeudants, 

C, April, j Respondents. 

Specific performance of a contract of ede—Sec. 
t7 (C), Specific /telief Act {t of 1877)—Contract 
varied — Vendore aeied to take out lette.» of ad~ 
mwietmtion and leave to sell—Ffiect of Variation- 
Contingent contract-t Order for sale—Title of pvr- 
chaeare under order of Court—Whether such pur. 
ehasert are ofeete i with notice of previous agreement 
—Dealings with purdnoashin ladies—Independent 
legal advice — Coets—Discretion of the appeal Court 
in modifying order for coets made hy the Court of 
first instance. 

'fiwo widou'.s l^cfcndants \iis. 1 oiid 2 
enlercd into agreement on ^he 23rd 
January 1910 for sale of certain proper-^ 
ties for legal necessity toUh the Plain- • 
tiffs af lis. 8,000 per cotlah. The Mfee- 
menl contained on 

the part of the ffecll at 

, our own expemes 'which 
your aUorney shiM for 
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rectifying and clearhig the title-deedtt." 
The idea of applying for Letters of Ad¬ 
ministration was not present in the mind 
of any of the parties at the time of the 
agreement. Subsequently in order to 
ojj^iate any objection of the reversioner on 
the score of legal necessity the Plaintiffs- 
asked the widows to apply for Letters of 
Administration with leave to sell to the 
Plaintiffs. The widows obtained Letters 
of Administration and one of them actually 
obtained leave to sell to the Plaintiffs. 
Subsequently the widows applied and 
obtained leave for sale to the Defendants 
Nos. 3, 4 and 6 {described as the Nandi 
Defendants) who offered'a higher price and 
the property was conveyed to them. The 
handi Defendants had notice of the agree¬ 
ment for sale to the Plaintiffs at the time 
when they took the conveyance. In a .mil 
by the Plaintiffs for specific performanee 
of the agreement of .sale against all the 
Defendants and in the alternative for 
damages against Dcfciuhnts Nos. 1 and 
2 for breach of contract, 

Held —That the contract as varied by 
mutual consent became a eontinricnt one. 
and as the contingency had not happened 
(i.p., leave of the Court had not been ob¬ 
tained in their farour) the Plaintiffs were 
not entitled to claim performance of the 
contract. 

Naratn Pattro V. Ackhoy Narain 
Manna (1) and S-arresh Chunder v. 
Khetrapal ‘ (3) followed. 

Hel^ also, that the Plaintiffs were not 
entitled to claith damage as their action 
Was based on the original contract and not 
on the contract as ‘modified and as there 
was no breach of the modified contract. 

This was an appeal preferred on the 29th 
Jnno 1915 against the judgment of Mr, 
Justice Tnmm, dated 31fit March 1915. 

U) 1 . L. R. 12 c»l. 162 ' 

C») 14 0. W. N. 461: 1. Q. 11 O. 1** J. 846 

(IMO). 


Nobo Eumari Dassee. 

passed in the Ordinary Original Civil 
.luri-sdictioni ' 

Mr. 13. C. patter (with him Messrs. A. 
N. Chaudhuti and M. N. Kanjilal) for the 
I’laintiffs-Apiiellants. This w-as a suit for 
specific performance of an agreement to sell 
executed by two widows Defendants Nos. 1 
and *2 on the 23rd January 1910 and also 
against Defendants Nos. 3, 4 and 5 (who 
arc descril)e<l as Nandi Defendants) pur¬ 
chasers from the widows with notice of the 
a^'reemeut. and in the alteriiative for 
(lauiagc agaihst Defeiidants Nos. i and 2. 
The widows’ case was that they did not 
execute the agreement, they had no in¬ 
dependent legal advice, that they signed 
the document which they were told was 
necessary for the manageiKent of their 
]>roperty and that the whole thing was 
(lone in collusion with Clajendra. Their 
story was disbelieved by the lower Court 
and the Plaintifl's wilnessc.s were describ¬ 
ed as witnesses of trulR We asked the 
ladies to take out Jsetters of Administra¬ 
tion for greater safely and not by way of 
novation. The widows took out Letters 
of Administration at their own costs; ap- 
]>lied to the Hooghly Court for leave to sell 
unci one of them actually got the leave in 
our favour. But subsequently at the in¬ 
stance of the Nandiea the widows applied 
for .sale to the Nandies at Ils. 10,000 a 
cottah (our offer being Rs. 8,000) hUf^pess- 
ing from the Court the fact that there W'as 
a binding agreement with us. The Naadieg 
are mala fide purchasers a« they had 
knowledge- of our agreement and the lower 
C'ourt has held that they had, such notice. 
But the lower Court has held that in 
making the Defendants Noe, 1 and 2.apply 
for Jjtdters of .Administratioa the object of 
the Plaintiffs was to obviate all objactiohs 
of the reversioners oh the acore dt legal 
necessit^V and to get the {mpperty. frdm the 
ladies not as widows bub as admipiitra'- 
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trixes; and as the Kandies purchased 
* under the order of the Court their title 
cannot he impeached. *Thc agreement 
with the Pla-intifl'a could ni^t be perform¬ 
ed, as the Judge of tlie Hooghly ^lid not 
give his permission. But I submit that 
therev was no nuvaijtion, the original con¬ 
tract was still subsisting and the change 
in the character of the widows does not 
affect our rights under the contract. 

Mr. Kanfilal fo'lowed. An obligation 
incurred by a Hindu widow for legal neces-' 
sily is binHing on the whole estate, a^jd 
any person representing the (‘slate takes 
it subject to that obligation. No authority 
is rc-quired for this propo.silion. 

In the case of a Hindu or a Mahomodan 
administrator, the estate vests in him 
immediately *)n the death of the intestate 
and Letters of Administration are not 
nece.ssary for the purpose of ac(juiring 
title. Sec..4 of the I’robate and Adminis¬ 
tration Act and secs. 187 and 190 of the 
Indian Successioi^Act. Krishna Kinkur 
V. Uai Mohun 40, Krishna Kinkur v. 
Panchuram (0) and Gniiapdtbi v. bivamalai 
(7). If a projKuty is contracted to be 
sold by the heir and then Letters of Ad¬ 
ministration arc taken out by the heir, the 
Letters of Administration gives the heir 
full title but subject to his previous obli¬ 
gation. (jowzolves V. Makis Boopal- 
rayan (8). Once a contract is validly 
entered into by a trustee for sale then if 
a higher softer is forthcoming, the C.'purt 
cannot ask the trustee to commit a breach 
of. contract by j>rderipg the sale to the per¬ 
son who makes a higher offer. Lewin on 
Trust, 12th Ed., p. 6tX). An order giving 
leave to sell in administration proceeding 
is not an order directing a xierson to sell. 
Leave is only the removal of a bar. The 
(S) I, U S. U C»I. 87 (ISM). 

(8) I. L. R. 17 Oil. 972 

17) L L. IG; 88 679 (19191. 

. 18} I, VB. 94 Mad. 899 (1819). 


Court has no jurisdiction, to enter into 
particular contracts. Jjeave confers on & 
Hindu administrator tlie same pow’ers as 
under sec. 209 of the Indian Success'on 
Act, 

Corres|)onding Englisli rnie i,s to J)e 
found in the K. S. ('. Or. 55, r. 3 (/) ^d 
Or. 51, r. ]. See also In re llohinson (9). 
A xicrson who juircbuses with notice of a 
previous contract i.s a mala fide jjurchuser 
and the order of the Couit will afford liim 
no protection unles.s he shows that the 
facts were brought to the notice of the 
eViurt, Sec. 27 (b), Specific Kelief .\ct; 
sec. 40, Transfer of Property .Xct, and sec, 
91, Indian Trusts .Act (Act 11 of 1882). 
Wamau Uamchandra v. Dhondiba (10) 
Himathil v. 1 V/.s(«/c5 (11) and (i'tffur v. 
Jihikaji (12). Even if it is held that the 
contract wa.s novated, then on the author¬ 
ities if the novated contract is itself in¬ 
capable of ]>erformance, the novation 
comes to nothing. Mathurainohon Saha 
V. Ram Kumar Saha (13). The case 
of Kara in, Pattro v. Atiklwy Narain 
Manna (1) and similar ca.ses arc dis¬ 
tinguishable from the present case. 
The jmsition of a guardian'is quite differ¬ 
ent from that of an administrator. While 
the former has no title the latter is the 
legal owner. Under sec. 90 of tlu( I’ro- 
hate and Administration Act a sale by the 
administrator withojut leave of t’ourl is not 
void but voidable. 

Sir S. P. Sinha (with him Messrs. 
N. N. sircar and R- A^ M if ter) for the 
Nundy Defendants-Kcspondi'iits Nos. 3, 

4 and 5. Tluye was clearly a nova¬ 
tion in this case. A sale by a widow 
may he challenged hy the revorsionexs at 
(1) I. h. R. Cal. 168 USaS). 

<») L. B. SI Ch. D. 247 (1888). 

(10) I. L. B. 4 Bom. 126, ||1, t«9 (1879 . 

(11) I.L.R.»«Bom. 448 (J9||^ 

fl2) I. L. B. 26 - ' 

(18) 20C.W.-H.“i09:i^f|^|llfir; 
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,ajny time. And so to obviate all futuro 
litigations tho riaintilfs agreed to buy only 
, if Letters of A<lmiuistration were taken 
out by the ladies and leave to sell A\as 
taken in tlieir favour. The iitle of a 
jmrson buying under the leave of the Coni t 
^^not be impeached for want of legal 
necessity. The Court in granting leave 
would consider various things and the 
Court will consider the ]>ricos offered by 
l>rospective purchasers. A contract oJ' 
this kind is always a contingent contract. 
If the widows were wanting in due 
diligence to get an order for sale in favour 
of the riaintiffs, they may be sued for 
damage but no decree for specific p*i- 
formance could be made, Ery on Specific 
Performance, 5th Ed., p. 489. Narain 
PatLro V. Aukhoy Narain Manna (1), 
Chandra v, Jnanada Sundar ftl) and 
Sarbesh Chunder v. Khcirapal (3). 

Mr. B. L. Mitter (with him Mr. M. X. 
Mitter) for the lady Defendants-Itcs- 
pondents Nos. J. and 2. Jn this cmm* 
the old agreement was substitutcil by 
a new contract which could only be 
performed if the leave of tlie Court was 
obtained. Ifence no suit would lie on the 
old contract. The Plaintiffs are not en¬ 
titled to damage eitlier as the widows 
placed on the material facts before the 
District Judge of Hooglily who made an 
order in favour of the.Nandies. 

Mr. B. G. Mitter in reply. No order 
for costs ought to be made against us in 
favour of the widows. Their story was 
wholly disbelieved by the Court. There 
was IcJigtby commission for the examina¬ 
tion of the widows which would have been 
absolutely unnecessary if the widows were 
to admit the agreement of the 23rd of 

0 ) 1 . L. R. 12 CaL 162 (IM 6 b 

(8) 14 C. W. N. 421 s i, 0. 11 C. h . J. 846 
(1910). y 

tl4J 1 lud. Cos. 864 t)909)» 
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January. The length of the trial which 
lasted for six da^vs in the low or Court was 
due to the attitude taken up by the 
widows. , 

Mr..B. L. Mitter .—We ought to get 
our costs. The agreement was not pro¬ 
perly explained to the w’idows who were 
il'iterute purdaudshin ladies. * 

The Jl'diimext of the Court was as 
follows :— * 

Sandkhsux, C. j.—T his is an api>eal 
lj,v the Plaintiffs who are the executrix 
and executors of the estate of one Bliuban 
Chandra Bhar deceased, and the claim is 
in re.spect of an agreement for sale dated 
the 2.3rd of January 1910, which was 
iiiade between the first and the second 
Defindants, and Bhubaii tiliandra Bhar, 
which related to the shares of those 
I>efendanls in certain promises known as 
Nos. 10, 12 and 13^ Darmahatta Stieet. 
'J’hc Defendants, other than the first and 
the second, who may fe. called the Nundi 
Defendants, were the ^purchasers of the 
shares of the first«and the sec<md Defen¬ 
dants in the premises, under circum¬ 
stances to wliicli I will refer later in 

more detail. 

« 

The claim is for sjioeific iH'rforinance, 
and in the alternative, dumage.s. 

The first Defendant is the widow of 
Hari Charaii Sedt, and the .second Defen- 
da^it is tho widow of Sattya Cbaran Belt. 
These two men were the owners in eqtial 
shares of )>remises No. 10, and between 
them they owinid a share in Nos. 12 and 
13, ivhicii is said to have baeh about 
6/6ths. In 1907 Hari Charan Sett diiKl 
intestate, and the first Defendant^ his 
widow, is his heir. In 1908, tijaltya 
Charan Sett died, leaving behind him his 
widow, the second Defendant, and hia 
son Punchanon Sett who*'; shortly after¬ 
wards died while an intmatf aiid therefore 


0 
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the mother, the second Defendant, suc¬ 
ceeded to the estate of h^r late )iusband. 

It appears that Bhuban Chandra Bbar 
and the Nandi Defendaats were- rival 
traders carrying on their business in 
different parts of tbe premises in question 
which were leased to them and it appears 
that when the property came into the 
niarket, Bhuban Chandra Bhar and his 
sons negotiated the transaction to which 
I shall make reference directly. Both the 
Plaintiffs and the Kandies were anxious 
to buy the premises. Bhuban Chandra 
Bhar got into communication with the 
first and the second Defendants through 
two men who are called Gajendra 
Kundu and Tulsi Charan Kundu who had 
been acting ap agents for the first and the 
second Defcwidants for the purpose of 
collecting rents of their property : and, it 
ap{>oars that on the 11th of January 1910, 
the draft agreement was settled. Then 
arose a question about an agreement 
which, it was aWsged, the two deceased 
men, Hari Charan Sett and Sattya 
Charan Sett, had entered into with a man 
called Bam Lai Pachasia, with regard to 
the lease of these premises, and it was 
stated that the ladies desired some provi¬ 
sion being inserted in the agreement with 
reference to this matter.. It was discussed 
and the decision was postponed until the 
date which apparently had been fixed for 
the completion of the contract, namely, 
the 2drd of January 1910. Before I deal 
with the agreement of the 23rd of January 
1910, it is necessary for me to refer ton 
one or two other dates: on the 16th of 
January, four days aftw the draft agree¬ 
ment had been settled or partially settled, 
a contract was made between the Nandis 
and a lady whose name was Barodazboji „ 
and who owned l/6th share of Nos. 12 
and 13; and; by that , agreement ^e 
Nandis agreed to buy the l/3th ihare of 


Nobo Kumabi Dassee. 

Barodamoyi, and the price which ^ae 
agreed worked out at about Bs. 9,000 
cottah. On the 23rd January, as I have 
already mentioned, the agreement in 
question was executed. I shall have to 
refer to the terms of it directly. On^be 
6th of February the conveyance of roe 
share of Barodamoyi to the Nandis was 
executed. In the meantime, on the 2nd 
of February another contract had been 
entered into by the Nandis with a lady 
called Aghoremoni who alleged that she 
was the owner of l/9th share of premises 
Nos. 12 and 13. It is perhaps right to 
remark in passing that the Plaintiffs 
alleged that this lady had no share in the 
property. But I do not think that it is 
material to consider whether that allega¬ 
tion was made out or not. On the 7th 
of February, the conveyance in pursuance 
of the contract of the 2ud of February by 
^Aghoremoni to the Nandis was executed. 
On the 5th of February a suit was insti¬ 
tuted by Bam Jjal Pachasia against the 
first and tbe second Defendants claiming 
specific performance of his agreement 
W'ith the two deceased men for a lease of 
the premises. On the 7th of February 
an event occurred which had material 
effect upon the subsequent history of this 
case. On that date a suit was brought 
by Norendra Nath Samanta who was the 
son-in-law of the first Defendant, on 
behalf of three infant daughters of the 
first Defendant against the first Defen¬ 
dant to restrain her from making an 
absolute alienation of the premises, 
alleging that first of all there was no legal 
necessity for hSr to sell the property, a|pd 
secondly that the price which was 
tioned in the contract of the 
January 1910 was a groSf 
And, on the same date a latter 
<to be found at page 64 
by Messrs. Fox slid 
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acting on behalf of the Plaintiff in that 
Buit to Bhuban Chandra Bhar to this 
effect;— 

“We are instructed by Babu Norendra 
Nath Samanta to inform you that he has 
today filed a suit in the High Court as 
th^next friend of Srimutty Sabitri Dassi 
and others infant daughters of Hari 
Charan Sett deceased against Srimutty 
Nobo Kumari Dassee, widow of the said 
Hari Charan Sett deceased for an 
injunction restraining her from making 
an absolute alienation of the premises 
Nos. 10, 12 and 13, Darmahatta Street, 
Calcutta, for a declaration that there being 
no legal necessity the Defendant Srimutty 
Nobo Kumari Dassee is not entitled to 
convey an absolute interest in the said 
premises and other reliefs.” 

“ Our client is informed that you are 
negotiating for the purchase of a share in 
the said promises from the said Srimutty^ 
Nobo Kumari Dassee. We are instructed 
to warn you against purchasing the said 
share and to give you notice which wc 
hereby do that there is no legal necessity 
for the said 2>roposed sale and that our 
clients disj^ute the bond fides thereof.” 
This suit and the notice of the suit raised 
a difficulty as between Bhar and the De¬ 
fendants Nos. 1 and 2, the widows; and, 
for this reason, that, as is well known, a 
widow cannot alienate absolutely the pro¬ 
perty unless it can be shown that there 
is what is called legal necessity for the 
alienation, and as was pointed out by the 
learned Advocate-General in the course of 
his argument, that this <mestion can be 
raised either at the time oy the person 
who is interested in’the estate, by bring¬ 
ing an action claiming a declaration that 
there, is no legal necessity and getting an 
injunction, or it may be raised after the 
death of the widow by thte reversioner 
alleging that the widow bad a mere right 


to alienate her life estate and that there 
was no legal necessity which would 
justify her aliendting the entire interest 
in .the property. Consequently a pur¬ 
chaser from a widow runs a very consider¬ 
able risk, and it is obvious that in some 
cases he may be called upon to prove 
I he existence of legal or justified necessity 
at a time when it may be exceedingly 
difficult and perhaps impossible for the pur¬ 
chaser to bring forward the necessary evi¬ 
dence. On the other hand, if the widow 
could be persuaded to take out Letters 
of*Administration and get herself appoint¬ 
ed administratrix and obtain leave of the 
Court to alienate, then of course the pro¬ 
perty would vest in the administratrix, 
and the purchaser would get very much 
better title or much more Reliable title 
than he would have if he bought from the 
widow under the circumstances and with 
the risk to which I have just referred. 

In consequence of this ‘ golmal,’ as 
it w^as called in the evitUnce, which as I 
understand means trouble or difficulty, 
tlie sons of Bhuban Chandra Bhar who 
wore looking after the business on behalf 
of their father, were advised by their 
attorney to ask the ladies to take out 
Letters of Administration, and 1 think 
it is desirable for nie to refer to the evi¬ 
dence uix)n that point, which is very short 
and is contained in a few pages. At 
page 183 of the paper book one of the 
sons said, “ He ” (that is, his attorney) 
“ said, as the golmal was raised, it was 
abetter to the ladies to take out 
Letters of Administration.' He said 
nothing else. I asked the ladies to lake 
out 1 setters of Administration. On 

Tulsi and Gajen calling at my shop, I told 
them to ask the ladies to take out Letters- 
of Administration. Gajen and Tulsi said 
three or four days after that oocaaion, 
yes, the ladies are willing to tidte out 
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I^etters of Administratic^, but they have 
no money,’ and asked mo to advance 
money to meet the expenses for taking 
out Ijetters ‘ of Administration, and the 
money so advanced would be deducted 
from the consideration wlien the purchase 
would be completed.” At p. 189, when 
the same witness was being cross-examin¬ 
ed by ^r. Sircar, a question was put as 
follows ;— 

,“Q.—believe it is your case that the 
Defendants Nos. 1 and 2, throiigh Gajen 
and Tulsi, agreed that they would take 
out Letters of Administration and obtain 
leave of the District Judge to sell and 
convey the ijroperty to you? 

A .—After the 7th February, after the 
letter of Norendra Samanta, these things 
were discussed. 

Q. —^Bepeated. 

A.—Yes. 

Q .—You und^tood that the sanction 
of the District Judge would be required 
for sale by the ladies after Letters of 
Administration had been taken out? 

(I think this is rather an important 
passage). 

A ,—On receipt of the letter dated 7th 
February 1910, I understood that. 

Q .—You understood that the sale to 
your father by the ladies was conditional 
on the sanction of the District Judge? 

A .—There was no such condition. 

Q .—Did you understand that the ladies 
would convey the .properties to you on 
taking out Letters of Administration, 
even if the District Judge refused sanction 
to sell? 

A .—did not understand that.” 

Then at page 190, the same witness 
says—“ On that day my biother-in-law 
got all the title-di^ds. There was ho 
n/wd iPnr mv waituu! lor the title-deeds. 
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Norendra Nath Samanta took out an 
injunction from the High Court and I got 
a letter to that effect. Thereupon I told 
the ladies that as there was all this golmal, 

I could not take the properties unless^||he 
ladies took out Letters of Administration.” 
And then he gave a further answer to the 
Court, “ I said I would not take the 
properties unless the Indies took out 
Letters of Administration. 1 would bring 
a suit to enforce the agreement.” I 
think wliat he meant there was that he 
was under the impression that the 
agreement of the 23rd of January 1910 
gave bis father a right to call upon the 
ladies to take out Letters of Administra¬ 
tion. There is some evidence to which 
I will refer shortly that the attorney had 
advised him to that effect. At page 205 
the other brother gives evidence : he says, 
” On receipt of the letter dated 7th 
February 1910 we were advised by our 
attorney to ask the ladies to take out 
Letters of Administration. 

—There was no difficulty in getting 
a conveyance from the ladies as widows 
and not as administratrixes? 

A .—As Norendra obtained an injunction 
against them, our attorney’s advice for our 
additional safety w'as to lake the convey¬ 
ance after Letters of Administration with 
leave to sell was obtaiJied. By reason of 
our attorney’s advice we waited for the 
Letters of Administralion and the order 
to sell. It was our idea after the 7th 
February. 1 wa.s waiting all these months, 
because after «lie 7th February I under- 
stooil that the order of the Judge to sell 
was necessary. This was the only reawn 
why I w as waiting from the 23rd Janlikry 
to August.” 'Then at p^e dOl ia to be 
found the evidence of. the;Mtqr^y I. 
says, ”1 subsequently 
they had asked th^ 
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They told me that the Defendants Nos. 1 
and 2 were agreeable to take out Letters 
of Administration, but the Defendants 
Nos. 1 and 2 desired they, the Bhars, 
should furnish them with funds and 
drauct the same from the purchase-money 
to which the Plaintiff has agreed. I saw 
Mritunjoy and Bhola in the middle 
of March. They told us thatGajen and 
Tulsi had told them that the Nundy 
Defendants wiere trying to get hold of 
these properties, that Norendra Nath 
Samanta was instructed at the instigation 
of the Nundy Defendants, that the Nundy 
Defepdants were defraying the expenses 
of the suit, and so I advised them to 
advertise the fact of the agreement and 
I also sent a letter from our office giving 
notice of the agreement to the Nxmdv 
Defendants.” Then at page 167, ho 
says ” My brother Kali Mohon (that is, 
the attorney) suggested that Letters of 
Administration should be taken out by 
the ladies. I was then present. Before 
the receipt of the letters of the 7th Febru¬ 
ary there was no suggestion by any body 
as to taking out Letters of Administration 
by the ladies. After the receipt of the 
letters of 7th February, I had a discussion 
with my brother. My brother (that is, 
the attorney) suggested that Letters of 
Administration should be taken for 
greater safety. 

Q .—May I take it that you consider 
that the conveyance by a lady on the 
allegation of legal necessity was less rafe? 

A. —No. As all thos 9 disputes had 
arisen, we advised them for greater cafety 
that the ladies should take out fjetters of 
Administration. 

Q .—^What disputes? * 

■ There was a suit filed by Norendra.. 
Q.—Because somebody was disjjuting 
tbq Q^istenee of legal neiessity, the taking 
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out of Letters of Administration would be 
safer? 

A. —No, buj because there would be 
difficulty owing to the change of circum¬ 
stances of procuring witnesses. 

The Conveyance by an administratrix 
would di8£)ense with the question of legal 
necessity. As a matter of fact the two 
ladies got Letters of Administration at the 
instance of my client. • My clients ad¬ 
vanced the money and my clients wore 
aware all along what was going" on in the 
Letters of Administration proceedings. 
As an attorney of the case I went through 
the iia])ers in connection with the cases 
Nos. 15 and 16 of the Hooghly Court.” 
I’here is only one other passage at page 
170, to which r need refer : , 

"Q .—Was it any time agreed between 
Bliuban and the ladies, or any of them, 
that the ladies should take oht Letters 
of Administration and then convey the 
property to Bhuban? (S’ 

A .—1 was informed to that effect by 
the Plaintiff. 

Q. —Wa.s tlie agreement between 

Bhuban and the ladies iii writing? 

A .—There was no w'riling to that effect. 

Q .—Was it a verbal agreement? 

A .—We told the, Plaintiff to* tell Ibo 
ladies to take out- Letters of Administra¬ 
tion with leave to sell and this was in 
jmrsuance of a clause of the agreement 
that the ladies would conform to any 
requisition that may be necesstu'y to 
complete the. title. 

Q .—^It is your evidence that whatever 
agreement there was for taking out 
Letters of Administration, it was in that 
agreement by virtue of that clause? 

A .—^Yes. r 

Beyond that clause there was no other 
agreement, written or oral, for taking out 
Letters of Administration. But pnrsuant 
to that clause we asked the ladies, and 
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they agreed, to take out Letters of 
Administration. ” • 

This is all the evidence upon that point. 

Kow the .learned Judge on that point 
has found this, (page 378) “ The idea of 
applying for Letters of Administration 
was not present in the mind of any of the 
parties at the time of the agreement, 
and it did not occur to any of them till 
they came to know of Sabitri’s suit 
wherein legal necessity was challenged.” 
—There 4he learned Judge was perfectly 
justified in coming to that conclusion* on 
the evidence—” I cannot hold that 
a]>plying for Letters of Administration 
camo within ‘ rectifying and clearing 
the title-deeds.’ ” The clause in -the 
agreement ,lo which the learned Judge 
was referring is to be found at iwige 27, 
and runs thus : 

” The time for (your) purchasing our 
said share shall be a period of one month 
from the date Ayour attorney approving 
of the title-deeds. We shall at our own 
expenses do everything which your attor¬ 
ney shall consider necessary for rectifying 
and clearing the title-deeds.” I agree 
with the learned Judge that this question 
of taking out Letters of Administra^iion 
was never contemplated by the parties at 
the time they made this agreement: In 
my opinion, the learned Judge was also 
right in coming to the conclusion that 
taking out Letters of Administration 
would not come within the phrase ” do 
everything which your attorney shall con¬ 
sider necessary for rectifying and clearing 
the title-deeds.” There undoubtedly was 
an agreement between the parties that the 
ladies should apply for Letters of Adminis¬ 
tration. It was to the effect that the 
ladies should take out Letters of Adminis¬ 
tration and that the Plaintiff’s father 
should supply, the neoessa^ fun& for 
Ihoi^. proceedings,-^an agre^ent whicii. 


in my judgment, was made for good con¬ 
sideration and which was binding on the 
l>arties. But whether this agreement was 
done in jHirsuance of the original contract 
as the attomey thought it was—^and which 
I think it was not—or whether the 
cation lor administration proceedings was 
juade in pursuance of an additional verbal 
contract which I think it was—in either 
case the agreement involved an application 
to the (.’ourt and the obtaining of the 
leave of the (lourt to the proposed sale. 
Furthermore, it was done at the instance of 
the Plaintiff’s lather and at his request, 
and by so doing, in my judgment, they 
subjected themselves to the risk that the 
Judge when he heard the a{)plication 
might iu)t ap])rove the sale for any good 
and valid n^asou which might be put for¬ 
ward :—On that application ho would have 
to consider several matters; amongst 
them, first of all, whether there was 
necessity for sale; secondly, whether the 
price which was offered by the intending 
l>urcha8er was a proper price. The con¬ 
tract, in my judgment, was to this effect, 
namely, that the widows were to clothe 
themselves with the character of adminis- 
tratixes; and, further, they were to obtain 
the leave of the Court to sell the jjremises 
in question to the Plaintiffs : In other 
words, the contract became a conditional 
one—conditional upon the performance of 
these two matters at all events. What 
happened then is as follows : On the 2drd 
of February 1910, both the first and the 
second Defendants applied for Letters of 
Administration. With regard to the pro- 
ceeding.s by the first Defendaht, Korw- 
dra Kath Samanta objected, and th^ 
were several applications wd 
orders given by the learned Jndg^ of the 
District Court, and the oame .to ft 

climax, if I may 
by the proceedjft^; 

** ' ' . i''i- ‘*‘■1’^' 'jw ' f ' ' 

, "'./k ?1. 1 f ' 
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At page ]dd is a petition put in on behalf 
of the first Defendant in which she says 
as follows : she first describes her share in 
the properties in question and says that 
“ ^e price of the same has been settled 
wifn an intending purchaser at the rate of 
Es. 8,000 per cottah ” : and, then she 
goes on to say, “ Mohendra Nath Samaiita 
objected at the time of obtaining certifi¬ 
cate and he is giving out that he can 
secure higher offers than the price fixed 
by this petitioner. It is therefore’prayed 
that permission be granted for the sale of 
my own share in premises Nos. 10, VI and 
13, Darmahatta Street, at such higher 
price as Mohendra Nath Samanta might 
be able to secure and failing that at the 
price settled by this petitioner.” Then 
the learned Judge passed an order on the 
10th of August 1910, to the effect ” Let 
the grantee ascertain whether the iKTsons 
named by the objector are willing to pay 
Rs. 10,000 per cottah for the i^rojierty and 
report by the 18th instant.” And, on 
the 18th of August he made the following 
order, ” Considered an application of the 
grantee for permission to sell the proper¬ 
ties .to Gopi Nath Nundi 

and brothers who offer to pay Rs. 10,000 
per cottah. 

The application is granted.” 

With regard to the proceedings by De¬ 
fendant No. 2, the material passages inay 
be found at pages 122, 125, 123 and 124. 
In that case in the first instance the ap¬ 
plication of Defendant No. 2 was granted, 
and then a rescission of ^hat order was 
obtained by Defendant No. 2 on a peti¬ 
tion which is set out at page 123. She 
says in her petition : “ The petitioner 
Srimiitty Nobokumari Nandini Dassi begs 

to submit.j aj^lied for 

permission lo sell an 8 annas share/*— 
then she describes her share, and says— 
'* at Rs. 8,000 per cottidi and your 


Honour s Court /^ave the said sanction. 
At present Babu -Gopi Lai Nandi and 
brothers of Darmahatta Street, Calcutta, 
have made an offer for purchase at 
Ks." 10,000 per cottah.” Then after 
stating that this petition was verified by 
an affidavit, she prays that ” with a view 
to pay off the debts of my husband’s 
estate, orders be passed for the sale of the 
said properties belonging to his estate to 
Gopi Ijal Nandi and brothers at Es. 10,000 
pej-cottah instead of Rs. 8,000 per cottah.” 
Therefore, the result was that in each 
case, I mean in each of the administration 
proceedings by Defendants Nos. 1 and 2, 
leave of Court was given to the proposed 
sale to the Npndis, and the consent of 
the Court to the proposed sale to Bhuban 
Chandra Bliar was not obtained. I am 
not sure that it is at all necessary to deal 
with the allegation which is put forward 
by the learned Counsel for the Appellants, 
that the Defendants di^kiot really bring 
all the facts relating to the transaction to 
the notice of the Court, but if it is neces¬ 
sary for me to consider that, I am not 
satisfied that they did conceal the facts. 
1 have gone carefully through the different 
orders and the statements which were 
made in the different applications, and 
I am not satisfied* that the applicants to 
the District Court failed to disclose the 
material facts relating to the matter. In 
any event, there is no doubt that the order 
of that Court stands. This is not an 
appeal from the order of that Court, and 
under that order as I have already men¬ 
tioned, consent of the Court was given to 
the sale to the Nundis and it was not ob¬ 
tained by the two administaratixes for tale 
to Bhuban Chundra Bhar. 

The first question I have to consider on 
these facts is whether the Plaintiffs ewa 
obtain a decree for 8pecifi(\|)erformaiioeof 
the contract against Idle first two l)<^en- 
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dants. In my opinion, the Plaintiffs 
cannot succeed in obtaining this decree. 

The case which was referred to by the 
learned Advocate General« Narain Pdttro 
V. Aiikhoy Naraitl Manna (1) was to this 
effect: A certificated guardian of certain 
minors entered into an agreement with the 
Plaintiff to sell certain land belonging to 
them for a fixed price contingent upon the 
leave of the Court, which was necessary, 
being obtained to the transaction, and a 
|x>rtion of the purchase-money was paid 
by the Plaintiff. The Court sanctioiyjd 
the sale but at a higher price than that 
agreed on between the Plaintiff and the 
guardian, and the latter sold to a third 
party. The Plaintiff, thereupon, sued the 
minors by their guardian as next friend 
and the thiigd party for .specific perform¬ 
ance of the agreement to sell to him at 
the price mentioned in the agreement:— 
It W'as held that “ the contract was not 
one which could be specifically enforced, 
and that sec. 26^ the K]')ecifi'j Relief Act 
did not apply. The contract as it stood 
was never a complete contract at any time 
as it was contingent uiwn the permission 
of the Court, and the permissioit of the 
Court did not extend to the whole con¬ 
tract as agreed upon between the parties.’* 

Having held, as I have, that there was 
a verbal agreement subsequent to the ('xe- 
cution of the agreement of the ‘23rd of 
January 1910, which constitxited an agree¬ 
ment between the parties a conditional 
one, de|)endent uyxm the consent of the 
Court being obtained to the sale, I am of 
opinion that this case is governed by the 
principle laid dovm in the case to which 
I have just referred. Therefore, specific 
performance against Defendants ^os. 1 
and 2 cannot be obtoined. 

Consequently, if the Plaintiffs are not 
entitled .to specific performance against 
Defendants Nos. 1 and 2, it follows natnr* 
il) I. li. B. tt (M. US ftass). ‘ 


ally and as a matter of course that they 
cannot obtain it against the Nundi De¬ 
fendants. Therefore, the question of 
notice to the Nundi Defendants to tlie 
contract of the 23rd of January 1910, does 
not arise. As regards these Defendt^ts, 
there can be n<5 claim J.or damages, as 
they were not j>artie3 to the contract. 

Therefore, as again.st the Nundi De¬ 
fendants this appeal must be dismissed • 
with costs. 

As regards the claim for damages, 
which must be confined to Defendants 
Nos. 1 and -2, here again, having decided 
that the agreement was varied by the con¬ 
sent of the parties and became conditional 
on the ladies changing their character and 
becoming Administratrices to the Estates, 
and getting leave of the Court, that 
would bar the Plaintiffs’ claim for 
damages, because it must be ])ointed out 
that this action is not based upon the 
conditional contract, but it is based upon 
• the original contract of the *23rd of 
January 1910 unvaried, and the breach 
is specified in para. 19 of the plaint. 
That alone would be a sufficient answer 
to the Plaintiffs’ claim for damages. But 
I wo\ild like U) add that even. if the 
administration proceedings are to be con¬ 
sidered as taken under the clause of the 
contract to w’hich I have referred 
though as I have already pointed out I 
do not think they can have been 
administration proceedings were taken at 
the instance of the Plaintiffs, and it was 
at the instance of the Plaintiffs that the 
matter was m£¥le subj^t to an applica¬ 
tion being made and the sanction of thOv 
Court to sell being obtained; apd, such 
a condition involved the 3^ that a 
higher offer might be forthqahhng, 
which, if made, the admihis^bca^ would 
be bound to bring to of the 

Court, and which the. ip t}ie 4»t 
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terests of all the parties concerned would 
have to consider as against the price 
ti^hich ' was mentioned in the j)riginal 
agreement of the 23rd or january. It is 
also to he noticed that in the Court below 
no# attempt was made to prove the 
damages which were stated in the plaint 
to be Bs. 20,000. 

For these reasons, in my judgment, the 
Plaintiffs are not entitled to damages 
against Defendants Nos. 1 and 2. 

As regards the question of costs, tliat 
is a matter for the discretion of the leanie i 
Judge, I am not sure that if I had been 
sitting as a Judge of first instance, 1 
should have made quite the same order 
as to costs as the learned Judge did. 
But that is not the question. Costs aie 
in the discretion of the learned Judge, 
and the question I ha;ve to consider is 
whether I am satisfied that sufficiently 
good cause has been shown for me to in¬ 
terfere with the discretion which tlie 
learned Judge has exercised. I am not so ' 
satisfied : I bear in mind that the learned 
Judge must have had all the facts before 
him at the time he made the order. Not 
only that! this question of costs Avas 
expresiSly raised and argued before him, 
and especially the question of the reserv¬ 
ed costs of the commission was strenu¬ 
ously argued, as I was informed, by the 
parties before him : and, under those cir¬ 
cumstances'! cannot go so far as to say 
that I am satisfied that this Coui:4 ought 
to interfere with the discretion which the 
learned Judge has exercised. I am, 
therefore, of opinion tbht this appeal 
ought to be dismissed with costs. 

WooDROFPE, J,—am not satisfied 
that the ladies understood the conse¬ 
quence of and were bound by the alleged 
agreement of the 23rd Januitfy 1910. It 
is to be obsei-ved that the document was 
said to have been explained by the attorney 


of the purchaser. It appiuently did not 
occur to him in 4ealing with the pordo- 
nashin ladies who were said to be selling 
their property*to recommend that they 
should be represented by a separate solici¬ 
tor. There was a solicitor of the estate 
Mr. Srimani who had been the deceased’s 
solicitor; and he was not consulted. It 
was apparently not explained to the ladies 
that in the event of Marwari Fachasia 
getting a decree for damages the ladies 
would in that case have been liable there- 
foil. Nor was it explained to them that, 
as contended in the trial, the provision as 
to clearing the title might be relied upon 
for the purpose of showing that there 
was a duty upon them to get out Letters 
of Administration to the estate and to 
incur the additional costa of STich adminis¬ 
tration. 

But if the ladies were at one time 
lioimd by that agreement it W’as in my 
opijiion superseded by jsother according 
lo which the sale was to be, not by the 
w idowa but by administratrices contingent 
on the Court’.s sanction being obtained. 
There can be under the circumstances no 
decree for specific performance as claim¬ 
ed ’cither against the first or second Defen¬ 
dant or the Nandi Defendants. Nor as 
against these latter Defendants any ques¬ 
tion of notice arises. 

Then as regards the damages, they are 
claimed against the first and second 
Defendants only. It is sufficient to say 
that the <’Iaitn has been made in the 
plaint on ihe basis of the agreement of 
the 23rd January 1910 which I hpld haa 
gone. I may further add with reference 
to the contention that the first and second 
Defendants were bound to do all they 
could to get sanction from the Court that 
the grant of Letters of Admixustration 
altered the character of the vendoro; mid 
that the case of thg PlaxutiEl is tUi 
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• Rg. 8,000 pi'r cottah was the proper price 
of %he pretnigCH. So acc^jrding to them 
there was no loss except the alleged 
hypothetical loss gaid to iJe diie to an 
alleged disturbance of their business; 
with regard to which there is nothing on 
the record to show that it is not too remote 
if it be held to exist at all of which there 
is no evidence. 

As regards the (juestion of costs it is 
true that the Plaintiffs succeeded in cer¬ 
tain points*in th(‘ first Court. But the 
learned Judge though asked to take thi& 
into account in his order for costs has not 
done so. Apart from the findings al>ove 
mentioned in my judgment I do not think 
that sufficient ground has been made out 
for interfering with the discretion of the 
Court in (liis respect. 

1 therefore agree with the order pro¬ 
posed by the learned Chief Justice. 

INfooKRRJRR, .T.—T agree that tlie decree 
made by INlr. Jiigi^e Imam is suhstan- 
lially correct and snould not be disturbed. 

The facts material for the determination 
of the questions raised before us, as I 
gather them from the. evidence, may be 
very briefly stated. The sidijoct-mattcr 
of (he litigation is house-proja'rfy in tins 
city w’hich was owned at one time by 
•Hari Cliaran Sett and T’anchaiian Sett. 
The share of the former devolved upon his 
death on his widow, the first Pefendant, 
while the shan* of the latter jiassed on his 
death to liis mother, the second Defen¬ 
dant. The proprietors died heavily in¬ 
debted, and .the ladies found it necessary 
to sell the disputed land to liquidate the 
debts. The Bhars, the Plaintiffs in this 
suit, as also the Nandis who form the last 
three Defendants in this litigation, were 
in occupation of different portions of the 
property as tenants. They were rival 
traders and carried on business in hard¬ 
ware on the premises; they were eonse- 
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quently both naturally anxious to acquire 
the profxu’ty. As the result of negotia¬ 
tions, on the ‘23rd .lanuary 1910, the first 
tw’o Defendants executed in favour of the 
Bhars a <*outracl of sjile and undertook 
to exccufe a conveyance on I'eceipt of 
price which was fixed at Rs. 8,IK)0 jier 
cottah. Immediately after mis, on the 
7t.h February 1910, a suit wa.s instituted 
against the first Defendant, on behalf of 
her infant daughters, (who were the re¬ 
versionary heirs to the estate of her hus¬ 
band), to restrain her from making an 
absolute alienation of the premises. The 
claim was founded on the assertion that 
there was no legal necessity for the aliena¬ 
tion and that the price fixed was wholly 
inadequate. The Plaintiffs realised that 
a purchase of the premises in these cir¬ 
cumstances was likely to involve them in 
.serious troubles, and, with a view to 
fortify their jxisition, they induced their 
vendors to ap]>ly for Letters of .Sdminii-*- 
tration in re.s]a*cl of the estates held by 
them and to obtain the sanction of the 
District Judge to the intended alienation 
under sec. 90 of the I’robate arid Adminis¬ 
tration .Act. The object of this device was 
obvious. If the Plaintiffs took a convey¬ 
ance from the ladies in their charactei’ as 
a Hindu widow and a Hindu mother, res- 
pcHjtively, vested with qualified jiowers of 
alienation, their title would he liable to be 
challenged on the death of the ladies by 
the then actual revcrsionei‘.s, and the 
burden w'ould be cast u|K)n the Plaintiffs 
to establish the cxisteiate ol justifying 
legal necessity. *011 tlie other band, if the 
ladies wen^ cJothtxl with the character of 
rixc.s and made the ahenation 
with the saTxction ol the District Judge 
under sec. 90 of the Ihobate and Adminis-. 
tcation Act, although the sale.might not 
be* oijerativo precisely in the same way 
as a sale* by order .(^ ^ 'Ckmrt in fidmizus*^ 
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iration procee<lings, yet, as pointed out by 
Sir RifJiard (larth in Sikher Chund v. 
DuIpuHy Sin(fh (-2). the burden wou'd lie 
heavily iiiKjn those that might imiwach 
the validity of the tiansaction. The ladies 
{i#oixiingly applied for Letters of Ad¬ 
ministration at the instance of the Plain¬ 
tiffs, xvho also su]>pliod the funds recpiisite 
for the eonduet of the ]»r(weedings. TUit 
an unforeseen difficulty arose. The Dis¬ 
trict dudgo granted Tictters of Adminis¬ 
tration, but ultimately di'clined to sanction 
the sale to the Plaintiff's on the terms 
arranged. That the District Judge knew 
all the <'ircum8tanees and was eonijielenl 
to make this order is indisputable. The 
Nandi Defendants seized this opixudimity, 
intervened, and offered Ks. 10,t)00 a 
cottah for the pro|X'rty, with the result 
that the Ibstrict .Judge sanctioned a. sale 
at the higher pric--*. C’onsequently, on the 
15th July and 24th August 1910 the ladies 
executed conveyances in favour of the 
Nandi Defendants, On the 1.5th Septem¬ 
ber following, the Plaintiff's instituted th(‘ 
present suit for specific performance <d' 
the contract of the 2.Srd Januai*y 1910, 
and, in the alternative, for damages for 
breach of ct>ntract. In my opinion, it is 
perfectly jdain that the Plaintiff's are not 
entitled to a decree for specific ]>prforinane(' 
of the contract on which they rely. 'Phat 
contract was sub.stantially varied when, 
at the instance of the Plaintiff’s, the ladies 
applied for Lettrt’s of Administration. 
Doth parties to the agreement must he 
deemed to have ini])lied that the transac¬ 
tion should not be effec-teA until after tlu' 
ladies had been clothed with the character 
of administratrixes and had secured the re¬ 
quisite permission of the District Judge. 
The original contract, when so varied by 
mutual consent, bec^ame in substance a 
contingent contract. The <‘ontingenc\ 

(Si 1. L u. D c*l 8t(a ( 879„ 
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lias not hap]Tened, and, consequently, the 
I’laintiffs are nht entitUal to claim per¬ 
formance of the contract. See Narayaa 
V. Akshay iD and Sarbesh Chuiulcr v. 
Khetrnpal (3). In these circumstances, 
the ol).scrvation of Lord Uedesdale in 
IlarnHt v. YicUliuy (4) ajiplics : “ the 
JMaintiff must .show that in seeking 
till' perforniaiu*e, he does not call 
11)1011 (he other party to do an act 
uhich he is not lawfully com^ielent 
to do. for if he doe.s, a consequence 
is'-|)ro<luc(‘d that quite jiassr^s the object of 
the. Court in cxer<*ising the jurisdicliou 
uhich is to do more complete justice.” 
Du behalf of the Appellants, it has been 
argued, however, that this view may 
render jKissible an evasion of contractual 
obligation wherever an unscriqilons f>er- 
son enters into a eonkraet and subsequently 
|)laces himself under tlu' jurisdiction of 
the Pnihate Court as an administrator. 
There is. in my o|>inJ^^ no real founda¬ 
tion for this ajiproheriKion. For the juir- 
|ioscfi of the |)rcsent case, it is only nec(‘s- 
sary for me to hold that the original con¬ 
tract was hv iiiqilication varied by mutual 
cousi'ut. when, at the instance of the. in- 
letuling imrchasers, the vendors agreed to 
obtain L'^tters of .\dmini«trition. In my 
i)|)inion the original eontraet has be.m 
varied and has been transformed into a 
contingent contract. In the events which 
have hap]K*ned, the Plaintiffs (‘anjiot claim 
sfiecific piirforinance of that contingent 
contract. Fnim this it further foIlow's 
that as fii/re has been lyi lueach of the 
modifiiMl contract by the Defendants, the 
I^laintiffs are not entitled to ilamages. A 
decree has b(*en juadc in their favour for 
refund of the earnest money and th«r costs 
of the fjetters of Adminjigtration proceed- 

<i) I. L.R issctUftl. 

18) 14 C. W. N. 461 , S. 0 . II c. L. |I6 
( 1010 ). 

(4) 2 Scb. h Lef 640 (|806). 



* VoL. XX.] THE CAhCVWA^^^TStlBiKliY NOTES. i)43 

Srbematt Kalidasi Dassee V . Srebmati Xobo KuMAR] Dassee. 


ings. No question has been raised in this 
, Court as to the propriety of this order. 

Ji’inally, we have been asked to vary the 
order for costs made by ^Ir. Justice Tmam 
as between the Plaintiffs awl the first two 
Defendants. T am not sati.sfied that the 
order is so manifestly erroneous r)r unjust 
as to call for our interference. The decree 
must c<jnsequently he afiirined and this 
appeal dismissed with costs. 

Messrs. K. M. Uakhif «('• Co., Solicitors, 
for the Appellant. 

’Sfessri. ^Fo.r and .\foniluI and /?. Sri- 
mfiny. Solicitors, for (he llespotideuts. • 

^r. N. K. .1 ppcal (lismifsed with c:>! ts. 

[OIVIL A.PPELLA.TE JURISDICTION.] 

Appeal fkom Origikal Decree 

No. 18 OF 1914. 

, Chatter.!BE Brah¬ 

min, Plaintiff, Ap- 

Mookerjee, J. pellant, 

N. R. Chat'iBrjba, J. v. 

191.5, j Durgadutt Agar- 

23, August, (j^ WALA and ors., 

Defendant.s, Res¬ 
pondents. 

Suit, dee>non of, in the abtenee of Defendant^ 
Summont against one of two De endanit residing 
outside British India returned nnserved — Com¬ 
promise of suit by the other Defendant both for 
himsdf and the absent Defendant acting on power 
of attomoy empowiring management of business 
and institution^ conduct and defence of su ts— 
Compromise decree if binding on absent Defendant 
—Deoree set aside esen a$ against Defendant pro- 
emU on the ground of decree being indivisible. 

The Plaintiff and the four Defendants 
■ were partners. The first three Defendants 
brought a suit against the Plaintiff and the 
fourth Defendant for dissolution of part¬ 
nership and other incidental reliefs. The 
Plaintiff was at the time admittedly resid- 
. ing outside British India in Rajputasta 
and the summons which was issued against 
him was returned by the Political Agent at 
Rajputdna with the remark that it was 


impossible to serve it upon the Defendant 
in time as the dale ft,red for the^fiear- 
ing of the ease was too close at hand. 
Before the sumniotis so returned had 
reached the Court the .suit was compro¬ 
mised by the fourth Defendant both 'for 
himself and fhe Plainliff. The fourth 
fendant professed to represent the Plain¬ 
tiff on the basis of a power of attorney in 
his favour which authorised him to manage 
the partnership bifsine,ss, to continue, insti¬ 
tute, prosecute, defend, or oppose all the 
suits thil were or might be brought by 
or against flu- e.veeutant in respect of his 
business and property. The Plaintiff .sued 
to have the compnnnisc deeree. set aside. 

Held—'1701/- the Code contemplates 
service of summons upon the party sought 
to he made liable and the position in the 
present ease being in substance the satne 
as if no summons had ever been issued for 
.service on the Defendant, the decree made, 
against the Plaintiff could not bind him. 

A judgment made under such circum¬ 
stances as happened in the present ease 
when the summons issued against the De¬ 
fendant was returned unserved may be .set 
aside on the ground that the Defendant 
must in essence be a party to the suit 
before the Plaintiff eon have judgnunt 
against him. 

That the deeree was also liable to be 
set aside on the ground that the power of 
attorney did not authorise the fourth De¬ 
fendant to bind the Plaintiff by the com¬ 
promise. 

That the deeree was liable to be set 
aside not only in so far as the I'laintiff 
was concerned t^ut also with regard to the 
fourth Defendanl because the decree on 
the face of if was indivisible and could not 
be set aside in pact. 

Thtf the effect of the ordtfr of the High 
Court was to discharge the entire dectee 
in the suit and to revive it for ntriul. 
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Chattehjhk Brahmin 

This \VH,s an appeal preferred on the 
•23r(l of January 1914 against the decree 
of X. E. I’arrv, Esq., Subordinate Judge 
at ijakhiin]>ur in Assam Valley Districts, 
lialed ‘24lh September 1913. 

The facts of tlie case will appear from 
judgment. 

liabu Hhuprudra Kumar Ghosh for tlx* 
Ap|>ellant. 

Jiabu Nanda Lai Banerjec for the lh*s- 
{Mjndent. 

The Jl DfiMHNT OF THK Coi'RT Has as 
follows :— 

This is an appeal by the Plaintiff in a 
suit to set aside what has been descrilx-d 
as an e,v pjric decree. The circumstanct-a 
nndei; which the decree in question ^\:vs 
obtained against the Plaintiff are beyond 
controversy. The first three J.iefendanls 
had a six annas share in a partnersliip 
d)UBiness under a deed dated the ^Ist .\j)ril 
. 1909, while the Plaintiff and the foiirtli 
Defendant who are relatives had each a 
five annas share. On the ’24th May 1912, 
the first three Jiefendants, who were, at 
the time, infants, in.stitnted a suit 
against the Plaintiff’ and the fourth De¬ 
fendant for dissolution f)f ]>artnershi]>, for 
adjustment of accounts, for appoinfnient 
of a Jleeeiver and for other incideti- 
tiil reliefs. TJie claim was valued at 
Ks. 22,(X)0. At that time the .Plaintiff, 
who was then the second Defendant, wa.s 
.‘•tated on the face of the plaint to he 
resident beyond the limits of British 
India, namely, at Somaser in Itajpulana. 
'rhe fourth Defendant, who the 

first Defendant in that suit, was a resident 
of the place where the suifcwas institut.d. 
On the day the plaint was filed, an a]>ph- 
cution was made by the then 1 Plaintiffs 
lor the. issue of a warrant for ai’rest of 
the then first Defendant and a \varrant 
lor attachment, before judgment, of all 
te partucrsliip assets. The Subordinate 


Judge directed the issue of the warrants, 
ordered summonses to issue, and fixed 
the 10th June 11912, for the trial of ihe 
.suit. The warrants of arrest and 
attachment were issued forthwith. The 
summons upon the second Defendant 
which was issued on the day following 
r(‘ached the Political Agent at llajputana 
on or about the 1st June 1912, and was 
returnwl by liini to the Court with the 
remark that it was imjxjssibie to serve the 
summons ujx>n the Defendant in time, 
as tlie date fixed for hearing tlje case 
1«f.o cl<».sc at hand. At the same time, 
a recpiest was made b\’ him that a more 
distant dale might be fixed; the date 
suggest('(l was six weeks from the 1st 
June. Before, iht* summons so returned 
liad reuehed the Court of the Subordinate 
Judge, tlie pnx'cedings hAd, however, 
been pushed on on behalf of th(' Plaintiffs 
with <‘xtrenie rapidity. We find it noted 
in Ihe. order-sheet that on the ’JTth May, 
that is, witliin three c^vs of the institu¬ 
tion of the suit, iht' t^t Defendant had 
been arrested, and had received intimation 
from l]i(‘ Court that unles.s he furnished 
.security for Us. lo.OOO, he would be 
forthwith scut to the‘Civil Jail. On the 
3(Ath May, we find that the suit had been 
eoiiqiromised. .The first Defendant had 
liaid to the .Plaintiffs Jls. 13,000 and 
had agreed to pay Bs. 5,300 in 8j_>ecifieJ 
inslalini'iits. A decree was made on 
lhe.se terms and the fir.st Defendant was 
released from arrest. Whether a decree 
olituined by coii.scnl under tlio circum- 
stauees d'W'ribed would be ojMirative 
against the person wlio had consented 
thereto, is a question which does not 
directly uri.se for con.sideration in the 
pre.seut apjM^al, but we have to determine 
tt hether such decree is binding upon the 
other Defendant to the suit tvho was 
absent in Rujputana. 
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It appears from tho petition of compro¬ 
mise that the first Defendant entered 
• into the settlement beth for himself and 
his absent partner. He professe.l to 
represent his partner on the basis of a 
power of attorney to which referenct' 
will presently be made. The decree how¬ 
ever does not mention the petition of 
compromise, and does not even re(*ite 
that it was made by consent, but it directs 
both the Defendants lo pay the Plaintiff 
the sum of Rs. .5,W)0 with costs by six 
nionthl;^ instalments on the dates speci¬ 
fied, subject to the proviso that if di'rfault 
was made' in the. paymenl of a single 
instalment the Plaintiffs would bo at 
liberty to enforce the entire decree by 
execution. Tlie decree consequently on 
the face of it binds both the then 
Defendant. Tho I’lainlitt” was thus 
driven to institute, this suit on the 8th 
October 191*2, to set aside this decree. 
His contention is that he is nr»t bound 
by this det*ree^//r.v/, bcciuse ho was in 
essence not a^party to the suit and the 
C'ourt had no jurisdiction to make a decree 
against him; and, secondly, because, his 
partner had no authority to bind him by 
a compronjise. In our opinion, those 
contentions are well-founded and must 
prevail. 

As regards the first ground it is plain 
, that this is in no sense a case of an ex parte 
decree. The Code coutcimplates service 
of summons upon the party sought to be 
made liable. That summons may be 
duly served or may not be duly served. 
But the Code does not contemplate the 
c?ontmgency which has hapjKuied in this 
case. The Plaintiffs took out summons 
upon the sepond Defendant in the suit. 
" The summons was sent, as stated, to the 
Political Agent at Rajputana. No attempt 
was made by him, rightly or wrongly, to 
serve the Defendant; but the summons 


^^■as j’ctunu^d to the (.'ourt. The position 
in substance is the saute a.s if no summons 
had ever been is.sued for service on the 
Defendiiiil. I'ltder tliese circumstances 
a decree jnad(> against the Defendant 
cannot possiltly bind liiin.. 

Or. 9, r. .5 of the Civil Pnt^^idure 
Code, c'<*aily conteuiplates that where the 
sunuiions has been ndurned unscryed, 
th(* Plaintiff must, wilhin a year from 
th(* prescribed dale, ap|)ly for the issue 
of a fresli summons; if he fails to do so, 
the stiil is liab'e to la* dismissed. The 
Ctwle obviously doiis not conteiiijtlate the 
trial of a suit wh(>n the summons has 
been relumed unservt'd. It is obviously 
just that a man should Itave notice of any 
legal pi(K*et*ding tint may be taken 
against him and a full al'jd fair opportu¬ 
nity to make his defence. .\s has b('.en 
well said, tho law never acts by stealth, 
it condemns no one unheard, so that a 
|Ter.sonal judgment rendered against a 
Dof<*udant without notice to him or an 
appearance, by him, is vitiated by the 
.same infirmity as a judgment without 
jurisdiction. .\ judgment made under 
such circumstances may be .set aside 
on the ground that the 1 kdondant must 
in essence be a party to the suit before, the 
Iffuintiff can have judgment against him. 

As r(‘gards the second ground, it ia 
equally p’ain that the decree cannot be 
sustaini'd. An extract from the pov\er of 
attorney dated the 22nd Jime 1909. i-s on 
the record. Tlierclw the f’laiiitifl autho¬ 
rised his partiH'r to manage the pa,rtner- 
ship bu.siuc.ss, to continue, institute, 
prosi‘cutc, d<^end or opjx>se, as the case 
might be. all the suits tJiat were or might 
be, bronght l>y or against the executant 
in respect of his business and propeifty. 
On behalf of the Plaintiffs-Respondents, 
no endeavour has been made to support 
the view that the coidpxomtse' of a suit 
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can by any streU'h of lunf^nuge be includ¬ 
ed within any of the tennH of the power 
•of alloruey. It isj 2 >laiii beyond contro¬ 
versy that the ])artner of the Plaintiff 
had no authority to bind him by the 
(•om])rorni.se. 

result is that this ap])eal is allowc'd, 
the da<‘.ree of the. Subordinate ludgo set 
aside and the suit decreed. The decree 
in suit No. 10 of J9J‘2 is set aside, not 
only in so far as the Plaintiff' is concerncul 
but also with regard to the fourth Defen¬ 
dant, because tlu‘ decree, on the face of 
it, is indivisible and cannot be .set aside 
in part. The question arises, in these 
circumstances, what is the efl'ect of our 
order upon the prior suit. The effect is 
obviously to discljarge the entire decree 
in that suit and to levive. it htr retrial, 
Khajoorooiic/ina v. Roushan Johan (1.), 
(woidon V. Lennox (.-2), liibee Solomon v. 
Abdul Aziz (3), Sarat Chondra v. Kartik 
Chandra (4), Sarbes Chgndra v. lihetra Pa! 
(5) and Rajkumar v. Harchrishna (.O', 
though there ai>> expressions to the con¬ 
trary effect in Bhimaji v, llakmahi (7» 
and Khettra Mohon v. Manyobinda (rti. 
As the then second Defendant was not 
served, he will haVe to be served, nnle.^s 
he chooses to enter ap]>earanec voluntarily. 
I’he Appellant is entitled to hi.s < o.sts both 
here and in the Court below ; but although 
the appeal is valued at Ps. 18,000 vve assess 
the hearing fee in this Court at five, gold 
luohurs, as the arguments for the Res¬ 
pondents have not been unduly protracted. 

S. 0. M. Appeal allowed. 

(1) 1. L. R. a Ckl. 18« (191.: B. 0. L. R. 8 I. 
A. 291 (1876). 

(2) |l»0a]App. Cw. 466 * 

(8) L L. R. 8 ObI. 687 (1881t. 

(4) I. L. R. 9 CM. 810 (1888). 

(6) 14 C. W. N 451: B. 0. 11 C. L. J. 846 
( 1 * 101 . 


(6t 16 C L J.217 (1910), 

!!! *• ® 888 (1886). 
W 14 0. W. N. 668 (1910). 


[CIVIL APPSLI.ATB JUBISDIOTIOH.} 

Appeal from Appellate Decree 


No. 2826 


N. R. Ohatterjea, J. 
Newboold, J. 

191.5, 

17, December. 


)F 1914. 

Moclvi Hahahmad 
Ismail, Plaintiff, 
Appellant, 

V. 

Samad Ali 
BhuitaK and ors.. 
Defendants, Res¬ 
pondents. 


Agreemeyit to compound criminal ea$e compound- 
able loith leave of Court only if oppoud to public 
policy—Offence not $0 eompoundahle alleged but no 
sutmnone isnied — Ef-'cl, 

In a Criminal case the Magistrate after 
examining the rompluinant summoned the 
ncrused under sec. /. P. C., although 
allegations were made in the ^)etition of 
complaint of an offence under sec. 147, 
J. P. (’. aha. .1/1 agreement was entered 
into between the parties and with the leave 
of the Court the case was compromised. 

Held —That case un^/ sec. 325, I. 
P. being eompoundable with the leave 
of Ihc Courl and the Magistrate having 
given permission to compound the case, 
the contract was not opposed io public 
polirg; the nllegalioH in the petition of- 
cotniVaini of a noncompoundablc offence 
nnder sec, 147, I. P. C., which was not 
accepted by Ihe^ Magistrate when issuing 
process made no difference. 


I'liis was an ap[>eal prefen-ed on the 
l.'itli Nc/ve/nber 1014 against a decree of 
Babu llame.-ih Ch. Sen, Subordinate Judge 
of Noakhali. dated the l.'lth June 1914, 
affirming the decrt*e of Babn Basanta 
Kumar Ray, Munsif at Peni, dated the 
aoth June 1010. 

The niatcrial facts will appear from the 
judgment. 

Dr. DuKirka Nath Mitter and Babu 
Hour Chandra Pal for the Appellant. 
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Moulvi Mahammad Ismail v. Samad Ali 

No ouo for the Hesixtndeut. 

• > 

The JUDdMBNT OF THK CouRT Was as 
follows :— ' » 

The IMaintifl who is the Aj>p©llant in 
this case sued for a declaration that cer¬ 
tain documents t'xecuted bv him in favour 
of the Defendants were invalid and void 
for want of cousideration. It apjjears 
that in the Coui't of fii’st iuslaiuio the case 
was tried on the question whether the 
I^laintifik executed the documents under 
coercion. The Court of first inst^ince 
found that there uas no coercion exercised 
upon the I’laintifl" and the suit was dis¬ 
missed. 

On appeal the finding (»(' the Court of 
first instance on the- j.>oint was allirmcd, 
b\it then it was contended Ijcforc that 
Court that the contracts were o]>posed to 
])ul>lic jio'icy, as they were entered into 
for com})ounding a criminal case. The 
learned Subor^^ate Judge points out that 
the J laintifC had been summoned only 
under sec. of the Indian Cenal t'ode. 
An offence under sec. can be com- 
j»ounded w'ith the [)eruiis8ion t)f the Court, 
and thti ^lagistratc gave j)cnnissiou to 
coin]M>und the case. We have been re¬ 
ferred to the case of Mtijibar liahaman v. 
MttkUtfihml Ho^aeiii fl) In the learned 
JMcader for the Aj>j)ellant , but in that case, 
the contract was entered into in order to 
stifle a non-coin£)onndable criminal case, 
and all that that case decided was that it 
was contrary to public £H)licy to compound 
a non-comixjundable criminal case and any 
agreement to that end is wholly void in 
law'. 

It was oontemled by the learned Pleader 
for the Appellant that although an offence 
uud^r sec. 3‘26 of the Indian Penal Code 

I. L. »• 40O«a. : a 0. 18 0. W if 

854 (1818}, 


Bmuivan. 

is <omjKjimduble with lh(! permission of 
the (oiirt, the Plaintiff was also accused 
of h:ning committed an <jffen<H* under sec. 
I'l/ «»f (he (’ode in the petition of com¬ 
plaint before tlu^ Magisirale and fhe learn¬ 
ed Pb'ader relied upon tlie ease cf 
\. hatjlrif {'2) in siippoii of the )>niposition 
that where a contraei enter^’d into in 
order to avoid a criniinal prt)s{’ciition, even 
befoii' the ease is lu'ouglil ijito Court, the 
agieeiiu'iil is ill^'illid as being opposed to 
publi<‘ [x)licy. In that ease, however, the 
father of (be pi*rsou who had been accused 
of liaxing committed foigety, took upon 
bimsell the lia.bility with the knt)wledge- 
that unless he did so, his son would he 
ex]>ose<l to a criminal prosecution W'ith a 
moral certainty of conviction ; and it was 
held that vinder the circumstances he was 
not a free and voluntary agent and the 
agi'eement he. made was not onb>rcil)le in 
equity. In the i>resent case the Plaintiff, 
it is true, was accused of having commit¬ 
ted offences under sees, .‘b-iu and 1 17, 1. P. 
C., in th»! petition of complaint but the 
Magistrate after perusing the petition of 
complaint and examining the complainant 
(as he must have done) thought fit to 
summon the Plaintilf only under see. Jdo. 
Then again there is nothing to show tliat 
there was any truth whatsoever in (he jiJIe- 
gations a^s to rioting t)r tha( tliere was any 
aj>prehension iji the mind of (he Plaintiff 
that he would he eouviefed under that sec¬ 
tion. As we have said tlie t»iily section j,' 
undt'i* which he was suuiriiout'd was sc*e. 
.^25 and afi olfeuee under that section is 
comiwundabk* with (he {)erini8sion of the 
Afagistrate. 'I’he .Magistrate did permit it 
and the parties entered into a compromise 
for settling their loiig-stftnding digputes. 

It is to he ohserveil that tj^ complainant 
in that case who is the in. this 

apiieal, v\as also acenm^ 8^, 325. 

18) L. ». 1 H. 
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The parties settled their long-standing dis¬ 
putes by executing the documents and 
by payment of money in cash. We 
think tliat under the circumstances the 
decree of the lower Appellate Court is 
corral and this appeal must be dismissed 
but without costs as the Respondents do 
not appear. 

8. C. M. 

Appeal dismissed ivithout costs. 

[OlVJL APPELLATE JnElSDIOTION] 

Appeal from Appellate Decree 
No. 2645 OF 1914. 

Mookerjbe, J. ^ Lani Mia, Defeii- 
N. K. Chatterjea, J. dant, Appellant, 
1915, r. 

Heard, 17 and Muhammad Easin 

18, August. Mea and others, 

J adginont. Plaintiffs, Respon- 

18, August. J dents. 

Bengal Tenaneg Aol {VIII of 18SS), tee. 8S— 
Under-raigati lease for 9 yeart -with covenant of 
renewal if valid — Ejectment, tuit for, at termina¬ 
tion of term 

Notwithstanding the provisions of see. 
85 of the Bengal Tenancy Act, a stipula 
tion in a lease granted by a raiyat to an 
under-raiyat that after the expiry of the 
nine years for which the lease was granted, 
the raiyat would grant the under-raiyat 
a fresh lease of the land is valid. 

Ali Mahomed v. Nayan Rajah (1) 
followed. 

Abdcl Karim v. Abdul Rahaman ('2) re¬ 
ferred to. 

When there is a covenant for renewal, if 
the option does not state theierms of the 
renewal the new lease would be for the 
satne period and on the same terms as the 
ortginal lease in respect of all the essential 
conditions' thereof except as to.ths cove¬ 
nant for renewal itself, 

<1) IS 0. L. J. 122 (1908% 

(9) I6 0.L.J.fl72: *. c 18 a W. N. 818 
(19U,. 


If it is possible to interpret an agree¬ 
ment between the parties so as to make ft* 
operative, effect should be given to it and 
the contract shoilid not be pronounced un¬ 
enforceable. 

Held —That the only reasonable inter¬ 
pretation of the covenant in this cage was 
that the parties agreed that the lease would 
be renewed on the same terms and for the 
same period as the original lease. 

Tin’s was an ui)petil from a decision of 
3<\ "SV. Ward, Esq., District Jhdge of 
'i'ipi.)ora, dated ‘Ilth March 1914, affirming 
lluif of Babu Binial Chandra Chatterjee, 
Munsiff, Chandix>re, dated 13th August 
1913. 

The facts of the case will appear from 
(bo judgment. < 

liabu Bipin Chandra Bo.se for the Ap- 
IK-'lant. 

Babu Jatindra Mohun (Jhose for the 
Respondents. 

# 

The Judgment of the Court was as 
follows ;— 

This is an appeal by the first Defendant 
in an action in ejectment. On the 23rd 
March 1903, the Plaintiffs, who are occu- 
pancy-raiyats, granted a sub-lease to the 
Jlefendant on an annual rent of Rs. ti, 
for a term of nine years from the 14th 
.\pril 1903 to the 13th April 1912. The 
lease, as also its counterjmrt, contained 
a. covenant that upon the expiry of the 
term, the tenant would take a fresh 
settlement .Tod that the landlords would 
grant him such settlement. On the 19th 
August 1912, the Plaintiffs served a niJfcice 
upon the Defendant and offered him a 
lease for a term of five years on an annual 
rent of Rs. 10. The Defendant refused 
to acceji>t this offer and claimed a renewal 
for nine years at the original rent. On the 
7th October 1912, the Plaintiffs instituted 
this suit to eject the Defendant. The Ue- 
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fondant {dsadod tbat he was in the posi¬ 
tion ol a lessee who had obtained a renewal 
of the original lease for a term of nine 
years at the anpual rent of*Ba. 5 and 
was consequently not liable to be ejected. 
The Courts below refused to give effect 
to this contention and have decreed the 
suit. Upon this appeal, the view taken 
by the Courts below has been assailed as 
erroneous in law. . 

It* is plain, as was pointed out by 
Hampini, J.,in Ali Mahomed v. Nayati * 
Rajah (1) that, notwithstanding the provi- . 
sions of sec. 85 of the Bengal Tenancy 
Act, a stipulation in a lease granted by a 
raiyat to an under-raiyat that after the 
expiry of the nine years for which the 
lease was granted, the raiyat would grant 
the under-raiyal a fresh lease of the land, 
is valid. This view was accepted as cor¬ 
rect in A bditl Karim v. Abdul Rahaman (2^^. 
We start, then, with the position that the 
covenant mentione^is binding upon the 
parties; the questiW for consideration is 
its legal effect. The l^laintiffs-Respon- 
dents argue that it is inoperative in law, 
because it. is so vague and uncertain 
that it cannot bp deemed specifically en¬ 
forceable ; and in support of this conten-, 
tion they rely upon the decision in 
Sur^hdfa Nath v. Dinabandhu (3). In 
our opinion, this conteiition is not well- 
founded on prin<iipie. To hold that the 
covenant left the term of the lease and 
the rent payable thereunder both un- 
cetrtain, is to Impute to the contracting 
patileB an intention that the covenant, 
though'deliberately inserted in the lease 
anddtd eounteipartr was futile. The only 
reasonable intearpretation of the coven^* 
ant is that ^e patties agreed that the lea^^ 

ii) isa uir.aaa aws). 

'■ (S) 150.1* ao. 16 0. W. N, ffS 

(ISilK \ 

(t) 16 C. 4 


4 


would be renewed on the same terms and 
for the same period as the original lease. 
If they intended that the fresh lease would 
be for a different period and at a different 
rent, nothing was easier for them than to 
make such intention explicit. The clause 
might, for instance, have provided that^ 
on the expiry of the term, there would be 
a fresh settlement for a specified number 
of years and rate of rent; or, it might have 
laid down that the lease would be renewed 
at what might be deemed fair rent. In 
the absence of such stipulation, we cannot 
but hold that the covenant is for the 
renewal of the lease for the same period 
and on the same rent as the original lease. 

The principle applicable to cases of this 
character is stated in Secretary of State 
for India in Council v. Forbes (4), which 
explains that where there is a covenant 
for renewal, if the option does, not state 
the terms of renewal, the new lease would 
be for the same period and on the same 
terms as the original lease, in respect of 
all the essential conditions thereof, except 
as to the covenant for renewal itself. 
. This view is supported by the decisions 
in Price v. Assheton (5), Rickards v. 
Rickards (6), Lewis v. Stephenson 
(7) and Austin v. Newham (8). The 
Hespondents have ingeniously iftgued that 
if tbia view be a-dopted, the effect of the 
renewal clause would be the grant of » 
lease in perpetuity and an indirect evasion 
of sec. 85 of the Bengal Tenancy Act. 
This contenton is fallacious, because, the 


covenant for renewal itself is not repro¬ 
duced in the renewed lease, unless there is 
clear indication t'liat the parties intended 
the lease to be perpt-tual. The argum^i^. 
of the Respondents is best anaw6B^ in 

,41 16 0. L. J. ", 

(6. 1 Y. & B.. 82 ; 41 B.Jb 999 

,6) 2 Y. A O Ch. 419 Sfc f, - 

,7, 67 I* J. Q* »W 
,8) ri906] 2 K. It lOit,. 
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the words of^JKnight Bruce, V. C., iu 
tiifikards v. Rickards (6). “ It is not 

every new lease that is a renewal of a 
lease. The word ‘ renewal ’ is a relative 
term, which of necessity requires to fee 
construed by reference to something else. 
y$iy reference to what? To the lease that 
he has at the moment; i^ can be construed 
with reference to nothing else. But it is 
wiid that the word * renewal ’ though re- 
. ferring to the same property as in¬ 
cluded in that lease may not mean 
the same or siinilar species of lease. 
That, I apprehend, is an inaccurate 
interpretation of the word. 1 take it, that 
the term ‘ renewal * means a renovation, 
a restoration of something to a former or' 
original state, a repetition, a beginning 
again ; it may mean each or either of- those 
things, so far as there is any difference 
between them; it must, however, be a 
renewal, a renovation, or repetition or 
restoration of the same subject. A re¬ 
newal of a lease, where the context does 
riot require any different interpretation to 
be given to it, must, therefore, mean the 
obtaining lease as near as possible in 
every practicable circumstance to the 
existing lease, as if the subject, worn or 
wearing out, was to begin again.” The 
choice lies, in fact, between two alter¬ 
natives ; either to construe the covenant as 
futile or to interpret’ it as intended by the 
parties to provide for a fresh lease on the 
same terms as the original lease. Now, it 
is an elementary rule that if it is possible 
so to interpret an agreement between the 
parties as to make it operative, effect 
should be given to it flnd the ■ contract 
should not be pronounced unenforceable; 
as Kay, L. J., said in MUls v, Dunham 
(9), referring to Abbott v, MiddleUrn (10) 

iPI '2 Y. & 0. Ch 41« ftt p 427 
1 th. . 

UO. 7 H. L. 0 6B 


and Grey v. Pearson (11), whons a clauae 
in a contract ^s ambigaous, a consirt^ction 
which will make it vt^d is to be {Mreferred 
to one whi(^ will make it vend. The in¬ 
terpretation which we -;^t upon the 
clause is undoubtedly consistwt with 
the language used; and we should 
not coiMiequently accept, as the Court 
did in Surendra Nath v. Dinabandhu (3)f> 
the contention of the Plaintiffs that 
although the parties intended to provide 
for a renewal of the lease, they made the 
^ covenant so vague and uncertain in mate¬ 
rial particulars that their intention was 
sure to be defeated. The result is that the 
Defendant is in the same position as if he 
had been granted a lease for nine years 
at the rate of Bs. 6 a year from the 14th 
April 1912. Consequently the present 
suit for ejectment cannot be maintained. 

The appeal is thus allowed, the decree 
of the District Judge set aside and the 
suit dismissed with costs in all the Courts. 

N. G. ^Appeal allowed, 

PATNA HIGH COURT. 

lOITIL APPELLATE JURI8O10TX0H.] 

m ^ 

Appkal fbom Appellate Obdeb 
’ No. A16 OF 1914. 

Babu Sosajmbo 
Nabatan Simn, 
Judgmeiit-dlebtcw;, .Ap- 
pellftnt, 

' «. 

ICuSHAJtOO RAUTuad 
two ors., Decree- h al d e rg, 
Respondeuts. 

for 

dots t>f aacerjainment *xae$ amMmt. 

Where in a suit for redemption a cer- 
tain decree wos passed <m HTtk Jul^ 1909 

ti ISO. W. V. BMflMS). 
ill) 6 H. L. O. SMUKT) 


Roe, J. 

JwalaPbasad, J. 
1916, 

16, MB|r. 
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Babu Subajdbo Nabayai* Singh Mushaboo Baut. 

• 

and it teas dneoted tkereint” that it toiU by limitation 
be necessary to have fresh accounts' 
taken to determine the amount due to the 
Appellants ” and the amount was not 
definitely ascertained till the 28rd Febru- 


or not. The appellate 
decree dated 27th July 1909 ran thus : 

The appeals are therefore decreed with 
costs and it will be necessary to have 
fresh accounts taken to fleterniinc th^ 
ary 1910 and the application for execution amount due to the Appellants. ” 
was filed on 29th January 1913 : The learned Subordinate Jiidf'e hold 

Held, that the judgment of the District execution case so lar as re- 

Judge, dated 27th July 1909, sets forth gards'thc amount which became i>ayable 
clearly the exact method of ascertaining 
the sum to be paid in redemption and the 
calculation of that sum was a matter pure-* 
ly of office routine and that the application 


for execution was barred by limitation. 

Golam Gaffab Mondal v. Goljan Bibi 
(1) followed. 


before the appointment of the C'omniis 
sioner was barred, but that the decree- 
holder was entitled to execute the decree 
so far as the Coniinissiouer’s fees 
amounting to Bs. 32 was concerned. 
On appeal preferred by the (locree-holders 
the learned District Judge held that the 
judgment of the 27th July 1909 w as a pre- 
This is an aw^eal from ApiMillate Order Uminary judgnient and the judgment con- 
passed by K. 1j. Boss, Pjsq., District Judge firming the (’ommissioner’s re]):)rt on Ith 
of Durbhanga, dated 27th July 1914, February 1910 was the final judgment in 
modifying the order imssed by R. L. Dass, which the decree was framed and allowed 
Bsq., Subordinate^^dge of Durbhanga, jjjg w’holc execution case to proceed, 
dated 28th May l^ft. Thereupon the judgment-debtor preferred 

The facts out of which the above ap^jcal this second appeal. ^ 

arises are shortly as follows :— Mr. Daidyanath Sinha for the Ap- 

On 27th July 1909 the District Judge pellant. 
passed a judgment in ai^Hjal in a Mr. Sharoshi Charan Mitter for the 
suit for redemption decreeing the ap- Bespondents. 
peal with costs and directing fre^sh ac¬ 
counts to be taken. A Commission was 
appointed wd his report was confirmed 
with certain modificatiun by the District 
Judge on the , 4th February 1910. The 
result of the.. Commissioner’s enquiries 
was embodied in the decree which was 
signed on 23rd Feburary 1910, although 
it bore the date of the original judgment, 
vix., 27th July 1909. 

The first Application for execution was 
filed on 29th January 1913, which was 


The J UDOMliNT OF THK ConR'i’ was as 
follows:— , 

This appeal arises from an order of Hie 
District Judge of Darbhanga Jiolding 
that an apijlication for the execution of a. 
decree bearing the signal tire of the Dis¬ 
trict Judge under date the 27th day of 
July 1909 and iiidde in a suit for.redem-. 
tion was not barred by limitation on the 
29th day of January 1913. The det^e, 
was actually signed on ttfe. 23rd ,;t»i 
dismissed fc» default. The s^nd appli. February 1910. The r^astm 
cation for execution was filed on 23i-d the learned District Jiadge,l^^’i^^ 
September 19i!l3 and the question arose decision that limitation 
Whether the apphgatiiim ban^ February 1910, is " ^ 

IL) L Ifc B. as <3«k 109 in order to the 
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made upon the judgment dated the 27tli decreed witl\ coste, hearing fee ^ gold 
July 1909, to take an account through 


a 

Commissioner and ascertain the exact 
amount for which the property iu suit 
might be redeemed, and that amount was 
^not definitely ascertained till the 23rd 
February 1910. That part of the decree 
under execution before us is not ^\ith 
reference to the redemption of the pro¬ 
perty, but with reference to the costs 
payable by the I’laintiirs for redemption 
to the Defendant-mortgagees, This, 
however, is immaterial. The dwree it¬ 
self bears a certain date. That date has 
been placed upon it in accordance with 
the provisions of the Code, and before it 
can be said that it should be regarded as 
bearing any other date, there must be 
some ground more substantial than that 
given by the learned District Judge. 
The judgment of the District Judge dated 
the 27th July 1909 sets forth clearly 
that exact method of ascertaining the 
sum to be paid in redemption. The cal¬ 
culation t>f that sum was a matter purely 
of office routine, and it would have been 
unnecessary for the District Judge lo pass 
any further orders on the matter at all. 


mohur. 

A. £. Bt 


Appeal allowed. 


PATNA HIQH COURT. 
rOlVlL APPELLATE JVBIBD^OTION.] 

Appeal froh'Original Order 
No. 71 OF 1914. 


Chamibr, C. J. 
JwALA Prasad, J. 
1916, 

27, April. 


Mahanth Krishna 
Datal G^ir, Appellant, 

V. 

Musst. Sakina Bibi 
\ and others. Respondents. 

Limitation—See. 4^ of the Co4« of Civil Proce¬ 
dure {det 1’ of 1908), if would govern apfdieatione 
ji-r execution of mortgoge-droreee pateeJ when 
the previoue Code (Act XIV of iSSX) wie injorce — 
Sec 6, Oener.‘l Clautes Act (.X of 1897) —Right* 
and remediit under a repe de i Act — Acknowledg¬ 
ment—See. 19 of the Lirnft'iO'on A>t.(,!.y of 190S) 

In support of an application for execu¬ 
tion made in 1U13 realisation of the 
balance of the decretal amount due on a 
mortyagc-decree made absolute in 189H, 
sec. 0 of the General Clauses Act, 1897, 
which provides that the repeal of an enact¬ 


ment shall not affect any right acquired 
That he chose to appoint a Commissioner 'under the enactment repealed or affect any 
to assist in the jrreparation of the decree, legal proceeding or remedy in respect of 
and himself supervised the work of the any such right was relied on and it was 
Commissioner does not affect tire fact contended that sec. 48 of the Code of CicU 
that the prexraration of the deci-ee is a Procedure (Act V of 1908) did not apply as 
routine matW. the decree was passed whon the previous 

We hold that the decree was rightly Gode (Avt XIV of 1882) was in force, and 
dated by the District Judge the 27th aif sec. 230 thereof did not 

July 1909 and it ;i;vas barred by limitation ^ mortgage decrees, the application 

on the 29th January 1913. In this view time-barred. 

we are fortified by the decision in the case Held— That the application was govern- 

of Golam Gaffar Mondal v. Goljdn Bibi (1). cd by see. 48 of the present Code (Aot V of 
The fjicts of the case before us are in- 1908) and was time-barred as U could not 

be said that the deoree-holder acquired uny 
right under the Code of Civil Prooeduire 
of 1882 within the meaning of see.. 6 of 
the General Cldusbs Act, 1897. * 


distinguishable from the 
case. The api^eal must 


facto of that 
therefore be 


(11 I* L. R. 85 (^,1^ (t897>. 
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Bissbswab ^onamut V. Jasoda LAIi Cl) 
and Manjhoobi Bfbi v, Aehel MahvDV) 
(3) foUowed. 

Eaunbilla V. IsuHi SiMOH (4) dissented 
from. 

Held further, that assuming that there 
was an acknowledgment of liability with¬ 
in the meaning of sec. 19 of the Limita¬ 
tion Act by the judgment-debtor in March 
.1903, it would give the decree-holder only 
three years from the time of such acknow¬ 
ledgment within which the decree-holder 
would be entitled to apply for further exe¬ 
cution of the decree. 

That the passing of the Code of 1908 
could not be held to give retrospective 
operation to the acknowledgment of 1902 
in such a way as to give the decree-holder 
a fresh period of 13 years within which-to 
apply for further execution. 

The words “ a fresh period of limita¬ 
tion ” injj^. 19 of the Limitation Act do 
not refe^K the term of 12 years pre¬ 
scribed by sec. 48 of the Code of Civil Pro¬ 
cedure. 

Tnis was an appeal from an original 
order passed by Bai BakhaJ Ch. Basu 
Bahadur, Subordinate Judge, First Court 
of Gaya, on the 14th January 1914. 

The facts of the case are briefly as 
follows:— 

Bai Baijnath Singh and others obtained 
a mortgage-decree for Bs. 8,200 against 
Muhammad Bukhsh Ehan on the 11th 
August 1896. -The de(u:ee was made abso¬ 
lute on the 6th February 1898. The 
mortgaged properties were the ^ares of 
the judgment-debtor in all the mouzas 
appertaining to Taluks Azamgarh and 
Ehaira .in the District of Gaya. The 
deomhrholders after executing the decree 

U) L t* B. iO CM. 704;» o. 17 Cf, W. S82 
IWISJ. ’ 

W 17 Tf. (ISIS) 
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several times and after realising Bs. 45,000 
sold the decree to Mohunt Erishna Dyal - 
Gir of Budh Gaya. He also executed the 
decree in several execution oases and 
realised Bs. 67,000. This appeal arose 
out of his petition for execution ^ade on 
the 18th July 1913 for realisation of the 
balance of the decretal sum amounting 
to about Bs. 32,000. 

Messrs. Hassan Imain, S. Sinha and 
Saileudra Nath Palit for the Appellant. 

Mr. M. Mustafa Khan for the Bes- 
pondents. 


The J unuMENT of the Goukt was as 
follows;— 

.CiiAMiKR, C. J.—^This is an appeal 
against an order of the Subordinate Judge 
of Gaya dismissing an application made 
by the Appellant for execution of a 
decree. The facts are as follows :— 


A decree nisi w'as passed for the sale 
of mortgaged j>roperty on August 11th, 
1896, and was made absolute on February 
6th, 1898. Various applications were 
made for execution of the decree with 
which we are not now concerned. The 
first application which it is ^necessary to 
notice was made on February 16th, 
1904. It was dismissed by the Sub¬ 


ordinate Judge on January 23rd, 1905, 
but was allowed by the High Court on 
appeal on June 28th, 1906. The next 
application was made on September 4th, 
1907, and was also disallowed by the Sub¬ 
ordinate Judge, but was allowed by the . ^ 
High Court on appeal on June 2^, > 
1910. I’he.next application wae ; 

on July 28th, 1911,-and was struck ’ 

June 29th, 1912, after decree^h^A^^ 
had recovered a smh H : 

The next. appUei#^ loi^;veijecf^^ 
made on 19^ wne 


disrois^', fpr 
Decemher. 
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ai^lioation for execution was made on 
July 16th, 1913. The Subordinate Judge 
held that it must be dismissed under 
sec. 48 of the Code of Cwil Procedure as 
it was made more than 12 years from the 
date ofiit^he decree sought to be executed. 

The first question for decision in this 
appeal is whether sec. 48 of the Code of 
Civil Procedure applies to the application 
for execution. The Appellant relies upon 
sec. 6 of the General Clauses Act, 1897, 
which provides that the repeal of an 
enactment shall not affect any right 
acquired under the enactment repealed, 
or affect any legal proceeding or remedy 
in respect of any such right. He con¬ 
tends that if sec. 48 of the present Code 
of Civil Procedure is held to apply to the 
application for execution now in question, 
the result will be that the right which he 
, had acquired under the Code of 1882 to 
execute his 4®cree will be taken away. 
The point was considered in two cases by 
the Calcutta High Court and in one case 
by the Allahabad High Court. In both 
the Calcutta cases it was held that sec. 48 
governed an application made after the 
passing of the Code of Civil Procedure, 
1908, for execution of a decree for sale 
passed at a time when the Code of Civil 
Procedure, 1682, was in force. See 
Biaaestoar Sonamut v. Jaaoda Lai (1), 
and Jai Mangalhati Miarain v. Badan 
Chand Daa (2). The view taken in these 
two cases is strongly supported by the 
judgments of Hookerjee, Carnduff and K. 
B. Chatterjea, JJ., in the case of Man- 
jhoori Bibi v, Ahhel Mahmiid (3).* A con¬ 
trary view was taken by Knox and Karamat 
Hussain, JJ., in KaunaiUa v. lahri Singh 
<4). Those learned Judges were of opinion 

(t) 1. L. H. 40 OfO. 704 : «.o. 17 0. W. N. 683 

. (3) 19 I. 0. 890 tl9l8'. 

.(*) 17 0. W. N 889 : a. a 10 J. 0. 788 (1*1*1' 

. 4^ L I'. R. 82 AU. *99 (1010). 
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that a right to enforce executwn of , 
such a decree wae a substantive right 
acquired under the,Code of 1882 and was 
not affected by the passing of lAie Code of 
1906. The Calcutta High Court on the 
other hand held that in such a case it 
could not be said that the decree-holder 
hud acquired a right under the Code of 
Civil Procedure, 1682, within the meaning 
of sec. 6 of the General Clauses Act, 1897. 
-They held that the decree-holder was en¬ 
titled to execute the decree in accordance 
with the provisions of the Coda of 1882 
us long as it was in force, but had no 
vested right in the procedure prescribed' 
by that Code, that the right enjoyed by 
the decree-holder had been created by the 
moi tguge-debt and had merged *in the 
dt'cree jmssed in the suit, and therefore 
(.‘ould not be said to have been acquired 
under the Civil Procedure Code of 1882. 
The view taken by the C^utta High 
C!ourt is supported by a loli'^ string of 
English decisions, some of which are 
referred to by Carnduff, J., in one of the 
cases cited above. In my opinion the 
application for execution now in question 
should facie be dismissed with 

reference* to sec. 48 of the present Code 
of Civil I’rooqdure. It is argued, how¬ 
ever, that the decree-holder was, within 
the meaning of sub-sec. 2 of that section, 
prevented by fraud or force on the part of 
the judgment-debtor from executing the 
decree. There appears to be no force 
whatever in this contention. The objec- 
ti<^s put forward against the applications 
for execution presented on FebruaryUGth, 
1904, and September 5th, 1907, were 
allowed in the first instance by the Sub¬ 
ordinate Judge and were disallowed by 
the High Court on appeal. But it is im¬ 
possible to hold that the objections put for¬ 
ward on those occasions were fraudulent. 
They were, as alr^dy stated, acc^ted by ' , 
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the Subordinate Judge and they raised fair 
questions for decisi9n. Next it is coqt 
tended that there was in March 1902 an 
acknowledgnient of liability within the 
meaning of sec. 19 of the Limitation Act. 
I will assume, though it is by no means 
clear, that the petition relied upon did 
amount to an acknowledgment within the 
meaning of the Limitation Act. An ac¬ 
knowledgment made in March 1902 gave 
the decree-holder a fresh pt^riod of three 
years within which to apply for further 
execution of the decree. The con^ntion 
advanced before us was that the acknow¬ 
ledgment gave the decree-holder a fresh 
period of 12 years, but this eontention 
overlooks the fact that at the time when 
the so-called aclrnowledgment was made 
the Codhe of Civil Procedure of 1908 had 
not been passed and sec. 230 of the Code 
of 1882 did not, according to the decisions 
of the Calcutta High Court, apply at all 
to decrees for the sale of mortgaged pro¬ 
perty. ThU^ seems to ha no ground 
whatever for the contention that the ac¬ 
knowledgment gave the decree-holder a 
furth^ period of 12 years within which to 
apply for execution of his decree. Sec. 
48 the Code of Civil Procedure, 1908, 
applies to decrees for sale, but the passing 
of that Code cannot be held to give retros¬ 
pective operation to the so-called acknow¬ 
ledgment of March 1902 in such a way as 
to give the decree-holder a fresh period of 
12 years within, which to apply for further 
execution. Nor in my opinion would any 
such acknowledgment even if made after 
the passing of the Code of 1908, give a 
decree-holder a fresh period of 12 years. 
To construe sec. 19 in the way suggest¬ 
ed by the learned Counsel for the decree- 
holder Appellant, would render many of 
the provisions in the 3rd column of Art. 
1^ of the first schedule to the Limitation 
Act oselew, in my ^90 w which en to- 


Sakina Bibi. 

knowledginent of liability had been given. 
There can, I think, be no doubt that the 
words “ a fresh period of limitation ” in 
sec. 19 of the Limitation Act, do not refer 
to the term of 12 years prescribed by sec. 
48 of the Code of Civil Procedure. La^ly 
it w'as contended that the present ^pplica^ 
tion for execution was one made in conti¬ 
nuation of the application presented on 
July 28th, 1911. This contention also 
must be rejected. Upon the application 
of July 2fttb, 1911, a large amount of pro- 
. was put up for sale. The present 

application for execution contains a prayer 
tliat it may be treated as being in con¬ 
tinuation of the application of 1911, but 
it asks for relief altogether different from 
the relief claimed in 1911 and is directed 
against property which is not touched by 
the application of 1911. In my opinion 
the present application is not one in con¬ 
tinuation of the application of 1911. The 
result is that in my opinion the Court 
below was right in holding that the present 
ap])licatiou for e.xecution is barred by sec. 
4P> of the Code of Civil Procedure. I 
would dismiss this appeal with costs and 
would assess the hearing fee at three gold 
mohurs. 

JwAUA Prasad, J.—^This is an appeal in 
a proceeding for the execution of a decree. 
The question is whether the execution of 
a decree is birred by limitation. The 
decree for the sale of the mortgaged pro¬ 
perty was pa8.sed on August 11th, 1896, and 
was made absolute on February 6th, 1898,. 
The present application for execution wiia 
made on 18th, 1913. The ■ 

dinate Judge dismissed the ap{dt0^l^' 
holding that it was barred 
of the Civil Procedu^^/Cp^^ 

1908, inasmuch as 
12 years from 
sought to be 

The o(^t 
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Isni Is that sec. 48 of the present Code 
does not apply to the application for exe¬ 
cution as the decree in question was 
passed when the old Act of 1882 was in 
force, sec. 290 of which did not ap^dy to 
mortgsfte decrees and hence there was no 
limit of time for the execution of the 
decree. The contention is based on sec. 6 
of the General Glauses Act, 1897, which 
provides that the repeal of an enactment 
shall not affect any right acquired under 
the enactment repealed. 

The contention does not appear to be 
sound. The decree-holder acquired a 
right to sell the mortgaged property under 
the Transfer of Property Act and not 
und^ the Code of Civil Procedure, which 
prescribes rules of procedure for the en¬ 
forcement of the decree through the aid 
of the Court. The rule that no order for 
the execution of a decree shall be made 
after 12 years from the date of the decree, 
is a rule of procedure and is a part of the 
Civil Procedure Code. The decree-holder 
did not acquire any right under sec. 230 
of Act 1882, and hence its repeal by the 
present Code did not destroy any vested 
right in him. 

The application for execution will there¬ 
fore beggovemed by sec. 48 of the Code 
of 1906 that was in force at the time when 
the appUoation for the execution was 
made. This view is supported by a 
swies of dedaions of the Calcutta High 
Court and is. based upon the principle 
that the law ol limitation is a branch of 
the adjective law and governs all proceed¬ 
ings to which it is ap{dicable, afrom the 
date of its enactment/ 
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excluded,. The objectipns j^^ly 

allowed by the 1st Court, btitt WS# dis¬ 
allowed by the High Court on app^l. 
These objections cbrtainly could n'Ot 'be 
said to be fraudulent witW the meaning 
of sec. ft, C. P. C. 

The 3rd contention of the 
holder is that the judgment-del^rs 
acknowledged their liability in a petition 
dated 17th March 1902 presented in Court 
in pjxecution Case No. 64 of 1901, and 
hence the decree-holder is entitled, to a 
fresh pariod of 12 years from thd^date of 
the said acknowledgment. 

For the reasons given by the learned 
('liief Justice ifi his judgment I agree that 
the contention should be rejected. 

The last contention of the decree-holdet* 
is that the present application is*!n con¬ 
tinuation of the application made in 1901. 
It appears from the order dated 29th June 
1912, that the execution case was dia. 
jni.ssed on part satisfaction ^the prayer 
of the decree-holder. If is^^ipossible to 
treat the present application ae a conti¬ 
nuation of that dismissed application. 

The result is that 1 agree with tho- 
learned Chief Justice in the order propoj^ed 
by him ^d would dismiss the application 
with costs. 

The order of the Court is that the appeal 
is dismissed. The hearing fee is assessed 
at 3 gold mohurs. 

H. N. S., Appeal dismissed. 


lii is further conteiidie»d,Jtha^ the podod 
^upied in the litigatioiQ on acoootit 
the objections put forward by the, 
meut-debtors against the applicationts 
elution ^^nted on l?^ 

1901 and 4th Septemhpr xhoald 
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Buling in^ Jambti Prasad t. Aftab All Khan 
(10 Oi If. N. 292) and need for Lsglslation ». .. olslt 

UraRTX cam IndM). 

• "" ■' ■ ' ■ : ,,, iicr 

Criminal Sessions. * 

The third Calcutta Criminal Sessions com¬ 
mences its- sitting from date, Mr. Justice 
Chaudhuri presiding. There are altogether 
nine cases including one remaining over from 
last Sessions. 


High Court ff can grant leave to appeal to 
Privy Council against orders passed in 
exercise of disciptinariy jurisdiction. 

C!i. 10 of the Lettem Patent gives the High 
Court disciplinary jurisdiction over Advocates, 
Vakils and Attorq^ firaclising in that Court. 
The question ha^R-isen from time to time 
whether the High Cpurt is competent to grant 
leave to ap^H^al to His Majesty in Council 
against an order passed in the exercise of its 
disciplinary jurisdiction. T^e practice in the 
Allahabad High (■otfrt formerly seemed to be 
t«> grant leave to ap])eal in such coses (In the 
matter of Parbati Charan lianuerji, J. L. R. 
.17 All. 498,'Tn the matter of liajendro Nath 
Mukherji, I. Tj. R. '12 All. 49) but in the subse¬ 
quent case of S. H. Sarvadhicary the Judges 
of the Allahaba^ High Court thought that ifo 
such leave was necessary but nevertheless in 
conformity with the previous practice they 
granted leave to appeal against their order sus- 
^nding the legal practitioner in question for 
rmir years from practice ^^s such. But it ap¬ 
pears fmm the report of Sarvadhteary’/t case, 
Ij. R. 84 I. A. 41 that the appeal was by 
special leave and therefor^ the permission 
granted by the High Court did not obviate the 
necessity of the appellant api^ying for special 
leave. 


In a. 8. d: V. 

■High CouH, h. 


Piet 
Bom. 1( 


the Bombay High Court held that no appeal, lay 
by right of grant against an onler of the 
Court in its disciplinary jurisdiction as it .was 
not in the nature of a final judgment, decree ot 
order under cl. 39 of the liettcrs Patent. The 
same view was taken by the Calcutta Hagh 
Court in In re an Attorney^ T. L, R. 41 Cal. 
734 ; 8. c. 19 0. W. N. 593. The Madras High 
Court in some instances granted leave to appeal 
to the Privy Council against such orders 
but the recent decision of a Full Bench 
of that Court in A’. R. Hatmhandra Ayya/r 
y. The President of the Vakils’ Associa¬ 
tion, I. L. R. 39 Mad. 128 accepts the view of 
the Calcutta and Bombay Pligh Courts that dis- 
ciplinai-y proceedings under cl. 10 of the Letters 
J'atent an’ not a})pealable under cl. 39 and tho 
High Court has no power to give le.ave to ap}ieal 
to the I’rivy C^ouncil against an order passed "in 
the exercise of such jurisdiction. The ag¬ 
grieved party must proceed by p('.tition to His 
Majesty the King for s|>ecial leave to appeal. 

PRIVY COUNCIL RULINO IN 
.TAMBU PRASAD r. AFTAB ALI KHAN 
(19 C. W. N. 282) 

AND NEED FOR IjEGTSLATION. 

The judgment of the Privy Council in Jambu 
Prasad v. Aftab Ali Khan d<*li\ercd by .Sir Jolm 
Edge (19 C. W. N. 282: I. 7;. R. 37 All. 49) 
has pushed the law with regard to the presenta¬ 
tion of documents by the agents of executants 
or claimants for tlie piirjxj.ses of registration to 
such an extreme tbat there are no two opinions ■ 
amongst the Tuciiibers of the legal js^ofessiohi 
that it is a veiy fit case for the Indian^;’Legia*, 
latiire to intftj-vene and save various; 
lions of sale, mortgage, lease and the 
its disastrous consequencjes. In tht» M 

questk)n His Lordship Velfitig 
sion of Stanley, J., Jfif&llilIma 

of Pro^ad 

ippnt and the . 
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must be held invalid if it happened to be pe- 
sented by an agent of the • executant or the 
claimant and the i)ower-of-attomey given to 
such agent did not conform strictly to the 
xequtffements of sec. 33 of the Registration Act^ 

The Courts in India were taking an equitable 
view of such cases and if it appeared to them 
that the presentation of any document before a 
Registrar fTas defective by reason of the 
authority of the agent beiUg defective under 
sec. 33 of the Act, yet, if the executant had him¬ 
self appeared before the Registrar and admitted 
the execution, they regarded this as a ratifica¬ 
tion of the presentation and they would not in¬ 
validate the document because its presentation 
by the agent was defective. In the Allahabad 
High Court in a number of cases since the deci¬ 
sion of Stanley, C. J., and Knox, J., in I. L. 
R. 28 All. 707, conflicting views have been ex- 
firessed but the general trend of decisions may 
he said to be in favour of the equitable view. 
In the Pull Bench case Khalehiddin Ahmed 
V. Banni Bihi (I. Ij. R. 35 All. 84) a wife’s 
deed was presented by the husband. The 
{sresentation was held to be invalid under 
secs. 32 and 33 of the Registration Act and 
it was held that the defect was not cured 
by admission of the execution bv the executant 
before an officer who had no authority to accept 
the document but w’as deputed to examine the 
executant under sec. 38 of the Aet. If the 
oflfice^.who was deputed to examine the execut¬ 
ant had been an officer competent to receive 
the document the Full Bench might have come 
to- the contrary conclusion. It followed, how¬ 
ever. the Privy Council decision in I. Ij. R. 23 
AH. 233 hereafter discussed. 

But in a number of other cawvs a more equit¬ 
able view bas been taken. For instance in 
Karta Hossain v. Harnam Chand which is a 
later ease (I‘. L. R. 35 All. 72) where a mort¬ 
gage deed \Vtis presented to the Registrar by a 
servant of the mortgagor who had no authority 
but the mortgagor was present and assented to 
the re^^istration, the presentation -was held goo<l. 
The Privv Council case in T. Tj. R. 93 All. 233 
was distinivnished in this casev’ In WaUUu 
, neqwn y. Fazni (9 All. Tj. .T. 148). a lady Wjsnt 
in a dttit. her father presented apd shrf a^t^it- 
ted execution and it was held that it yirasil valid 
nresentstion. Tn Atma Ram- v. U<m S^n (T* 
Tk R. 3.5 All. 1:I4) it was held that it i8,.«npngh 
If a person competent to present is ptetmAi at 
the regi|jtration. 

But since the approval of the law as lai^ down 
‘ by Stanley^ C. J., and Knox. J., in I. if 



All. 707, by the Judicial Committee in Jambu 
Prasad, the contrary view taken in the Indian 
Courts must be copslidei^ed supsuieded. Tne 
decision of Stanley, C. J,, and Kiiiki J., of the 
Allahabad High Court (i. L. R.’j^ All. 7/)7) 
on which Sir John Edge chiefly religs in taking 
a highly technml yiasv of sec. 83 of the Regis- 
traton Act, is based upon the decision of the 
Judicial Committee of the Privy Conheil in the 
case of Majibunnisa v. Abda Rahim (5 C. W. 
N. 177; I. Ij. R. 23 All. 283). fethat case 
the deed was presented by an agelf who had 
the necessary powers under sec. 33 of the Regis¬ 
tration Act but the principal having died before 
the presentation, the power-of-attorney had 
l)i'com(i infructuous. The principal being dead 
no (juestion of ratification by the«pnncipal or 
admission of execution at the time of registra¬ 
tion could arise. Their Lordships in such 
circumstances decided that the. registration 
which followed such presentation was invalid. 
Their Lordships there remarked that presenta¬ 
tion by a duly constituted attorney as contem- 
])lat<>.d by sec. 33 was of the first importance, for 
some busy-body hearing of a ddfeument having 
been executed might present it for registration 
and cause serious prejudice to the executant or 
to claimants under it. The suggestion no 
doubt is that if the presentation is not an a(d. 
of the ex(4cutant or the ckimant or their duly 
tionstituted agents, they ^^ht be put in em¬ 
barrassing fiositinns or might be the victims 
of framl bv such unauthorised pfresenta-tion. 
Sir John Edge’s recent decision in Jambu 
Prasad suggests the same thing but in crimmou 
with Stanley, C. .f., and Knox, J.’s decision in 
T. L! R. 28 All. 707 makes it into an inflexible 
nile without due regard to the facts of Maiibun- 
visa’s case <5 C. W. N. 177 : s' c. I. L. R. 
23 All. 233). 

Tn two earlier cases Mohammed Ewaz v. Brij 
T.al (4 T. A. 166.- 8. o. I, J,. R. 1 AH. 465). 
Bha Mukhun Lai Panday v. Sha Kundan Lai 
rij. R. 2 I. A. 210 : s. c. 15 B. L. B. (P. C.) 
2351 • thew T jc^phips of the Judicial Committee 
had nut a V(»rv liberal constmetion’ on sec. 36 of 
the Registration Act which relates to the duty 
of the Registrar of Sub-Registrar as regards 
the procedure for registration or otherwise on 
the admission or denial of execntioii by the 
executant or executants or their agents, rettre- 
sentatives or assigns. In the former of these 
cases a deed purported to be executed by 
mother and two sons. The m»» appeared 
beforS thb Registering Officer and ad^tted that; 
it had been ex^nted by th<m hut iWy denied 
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^at it ^d been executed by the mother, Tha 
Begietei'ing Officer endorsed this on thje deed but ’ 
at the same tinq^ jcegistered it. The provision 
of the Act then in forc^ did loot expressly cohn 
template such r^fistration buj the Erivy Council 
taking an equitable view of the matter held that 
the error of the officer in not strictly, conforming 
to the* provision of* sec. 35 was ^n error of pro- 
cedue which was curable under sec. 88 (corres¬ 
ponding to present sec. 87) of the Act of 1871 
and the deed was not invalid nor inadmissible 
in evidence against those who admitted its exe¬ 
cution. The liegislaturc thereafter amended 
the law according to this section. The above 
decision was by Sir Barnes Peacock. The 
same beamed J udge had taken a similar liberal 
view of secs. 34 and 35 of the Act of 1866 in 
Sha Afukhun tal v. Sha Kundan Lai (C. IV 2 
T. A. 210). There the Registering Officer on 
the non-appearance of the executant before him 
was satisfied on the evidence as to the execution, 
and registered the deed. Their Lordships 
regarded this as an error of jirocedure and 
would not invalidate the deed on that account. 
Tn Loth these cases their Lordships expressed 
an a-dversc opinion regarding the re-opening of 
registration proceedings manv years after on 
the ground of the non-conformity of some 
registration procedure by the registering officer. 

In the case of MatiMnnma (5 C. W. N. 177) 
their Lordships of'Privy Council distin¬ 
guished the above cases on the ground that 
thei’e was no question of presentation by un¬ 
authorised persons in either of them. In this 
case the executant was then dead and, "we pre¬ 
sume. it is on that account that their Lordships 
attued^ed so much importance to the proce¬ 
dure contemplated in sec. 33'. Their Lordshins 
expressed an opinion that the section provided 
the starting point of the Registering Officer’s 
jurisdiction and justly apprehended that in a 
ease where the executant is dead; ifTKe pre¬ 
sentation was no* by a duly authorised agent 
of his representative or. the representative him¬ 
self under sec« 33, the consequences of allowing 
volunteers or strangers to present deeds alleged 
to be executed by deceased persona might open 
the flood-gate to fraud. Their Lordships there¬ 
fore i«id particular emtffiasia on the terms of* 
sec. 49 of the Act which says that no document 
reouired by-^c. 17 to be registered will be re- 
celyed in evidence unless it has been register, 
od in accxxrdanee with the pmvisions of this 
Act, t.e., Act Hr'df»3877, 'Since presentatsbri ■ 
according to |ec. 08 w»e one nt iJw ^seiitjala 
an4 that had notbei^ 


‘bunnisa’s case, the docutoent was not receivable 
in evidence. 

^^Stunley, C. J., and Knox, J., of the Allaha^ 
Ijad High Court paid more attention to this 
interpretation by the Privy Council of sec. 38 
in the cucumstances of the case, than to the 
circuai.stanc.es themselves and Sir John Kdge 
in his re.ccnt decision lias only crystallised the 
technicality of that decision and has enjoined op 
the na* (.ourts in India to follow anfinflexibie 
rule with regard to presentation. With diw 
deference to their L()rd>hips who decided Maji- 
bunnisa .s case, we might say that the general 
ol'Servations in the judgment regarding the icoi'ie 
of sec. 33, apart from the faci.s of tl;e siiecial 
case before their Lordships, mav be regarded as 
Mer. We have the liigh authority of Lord' 
Halshury iu Qiww v. Lcthnin for saying so.' 
If the rule is strictly applied, great hardship 
will result in many cases. 

Take the case wiiere a deed has been present¬ 
ed by an agent whose authority is defective 
under see. 38 or has expired without his know- 
ing it, and the executant is not dead hut.alive. 
On his coming to kno'w of the defect in present¬ 
ation and within time he appears before the 
Registering Officer and admits the execution. 
Would the fact that it was impro}>erly 
presented invalidate the document? Even 
if the executant did not observe the for? 
mality of ro-presentation hut simply admitted, 
the execution before the Registrar within the 
time limited for presentation, what harmuj^an 
there he in regarding the admission as amouur- 
ing to re-presentation of the deed by the execut¬ 
ant or in regarding the legal effect of admission 
as curing the defect in presentation? Roth 
Stanley. Cl. .T., and Knox, ff., in I.m Prasad's 
case CT. L. R. 2.5 All. 707) say that since pre¬ 
sentation under sec. 3.3 is the startin.g point of, 
the Registrar’s jurisdiction anv defect in it 
would invalidate all siibseouenl acts of the 
Registrar in connection with the deed. ^ But 
what bar is there in law, leason or equity to 
the Registrar commencin-g exercise of his juris¬ 
diction from tl»e iviint of time _when the exe- , 
nitant apfiearcd hefoie him within tbe 
limited by lavP for presentation add admi%d 
the document and its execution. . 

'’What apprehension is there of., 
being ))er|>etrated in respegfe' of; tbo deed 
the executant himself 
Edge in Jatnhu 
shall ” in sec. ^ 
ji p perative^nd the’.,(3|^ . 
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presentation irrespective of any othto Qolaisidera- 
tion. Sir John Jiidge suggests that jnignt 
fraud otherwise, but ooes not exp^a, hovv. 
Stanley, <J. J.» Knox, J., and Sir John Edge 
seem to be agreed that the defect in presenta¬ 
tion cannot be regarded as defect in procedure 
and cannot be cured by sec. 87 of the Act. In 
Majibunism’s case (1900) which is the basis of 
this strict interpretation of see. 33 great em¬ 
phasis ii^aid, as we have iKiintsd out, on sec. 40 
of the Act w’hich at the date of that decision was 
the Act of 1877. When Stanley, C. J., and 
Knox, J., decided the case of Jsri Prosad in 
1900, the Act of 1877 was still in force. Bee. 
49 in that Act provided that no document w'hkli 
is required by sec. 17 to be registered would 
be receivable in evidence unless it ‘ ‘ shall have 
been registered in accordance with the provi¬ 
sions of the Act.” It is chiefly because of this 
.provision fhat their Ijordships of the Privy 
('ouncil interpreted sec. 33 of the Act strictly 
ill the case of Majibumma. Btaniey, C. J., ami 
Knox, J., no doubt regarded the view taken by 
the .l-udicial Committee in that case as binding 
on them in UK)0, although they might have, as 
the Calcutta High Court Iras done iti later cases 
(see 7 (’. W. N. .238: s. c. T. L. U. 30 Cal. 
2fl5) distinguished that decision when the cii- 
cumstances w-ere different. The Allahabad 
*Kigh Court has also in later cases, already cited, 
done the same. 

Tn the case of Jambu Prosad no argmmmt 
wa# addressed to their Lordships of the Privy 
Council with regard to sec. 49 nor was it pointed 
out to them that sec. 49 had been materially 
amended by omitting the words quoted above 
from .st^c. 49 in the Registration Act of 1908, 
w’hicb is now in force. Bee. 49 now' simply says 
that documents required by law to be registered 
shall not be received in evidence ” unless it has 
been rt‘gistered.” 

Bee. 60 of the Registration Act which rtdati's 
to the certification of registration liays that 
afler such of the provisions of secs. 34, 35, 58 
•and 59 as a^ply to any document presented 
for, registration have been complied with, the 
Registering Oflficer shall endorse thereon the 
certificate of registraticwi an<f the document 
shall then be admissible as having l^en duly 
registered. Tt is to be not^ that this section 
does not Rui'clfioally mention sec. 33 ^ich re¬ 
lates to duo presentation. No doubt sec. 69 
refiTK to endorsement under Sec. 52 and this 
latter requires that the person pre^ptiSig shall 
sign the document at the time’pf prtwiSntition 
'and sec. 59 requires that the s^aturo df pre* 
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sentation shall be endorsed by the 
Uflicer. But sec. 60 jdoes not require absolute 
compliance with the requiremipats of sec.* 33 
but only that under secs, w and 59 tpe 
particulars of the presentation lUast be endorsed 
by the Registering Officer. So if regard be had 
to the fact that the words ” unless it shall have 
been registered bnder the provisions of the Act” 
have been replaced by '* unless it has been re¬ 
gistered ” in Bee. 49 of the Act of 1908 and 
that sec. 60 does not require au absolute com- 
))liuncc with sec,. 33 but does sd with tecs. 34 
and 35 which relate to admission of 6xec,u- 
tioir; etc., for the purpose of certification of 
icgistration, it is reasonable to infer that any 
irregularity with ivgard to presentation may, 
in a jiroper case, be considered*cured by com¬ 
pliance with secs. 34 and 35. If the require¬ 
ments of secs. 34 and 35 may be considered, 
as has been done by the l*rivy Council, as 
matters of pnicedure, we fail to see why pre¬ 
sentation under sec. 33 may not be similarly 
jcgarded. 

If sec. 87 has been held by the Judi¬ 
cial Conmiittee to cure iwegurarities with 
regard to secs. 34 and 35, which are of more 
vital importance than sec. 33 as affecting the 
getiuincness of a deed, why should it not be held 
to cure, in a suitable ca.se, any irregulaiity in 
respect of the presentatw«. of a deed which has 
been otherwise proiie^J-''and regularly regis¬ 
tered Sec, 87 is applicable to registration undci 
re|)ealed Acts as well and its object surely is to 
prevent documents and transactions being in¬ 
validated by reason of some irregularity in re¬ 
gistration. The law of Registration as a whole 
I'aHs within the law of procedure and is no part 
of the substantive law and the distinction made 
by the Judicial Committee between sec. 33, and 
secs. 34 and 35 se(»ms to us to be quite artificial. 

Tt is, therefore, reasonable to maintain 
that the Courts in India should be left 
free to disregard the technicalities of pro¬ 
cedure imndental to the registration of a docu¬ 
ment and to See whether it has in fact been pro- 
jx'rly registered. 

As the case of Jambu Pfonad now stands in 
the Way of the Indian TJaw Courts taking such 
' a view, it is verv desirable that the Bill intro¬ 
duced by the Hon’ble Mr. Melavya in the 
Tinnerial Council should be passed into lew a*' 
early as possible. (See 26 C. W. N. Ixx). 





Voii. XX,] 


THB OAXiOPTTA NOTES. 


9 


67 




S]ii Kishan LaL) 
Appellant^ 

* « 

v» 

Mdssamat Kash- 
MiRO and others. 
Respondents. 


PBIVT OaVNOIb « 

[Axfj|AI< FROM ALI^AHABAO.] 

Viscount IIaloanb, 

SlR*j0BN Edob. 

Mr. Aucbr.Ali. 

Sir Lawrbnob ttsNRiNs. 

1916, 

Heard, 1, 2, 3 and 

6, March! 

Judgment, 28, March. 

F dw»ary nliap'ott»hip —Purd-ioashiii w »»'»»—- 
/Vrion trusted by her at manager and managing 
her preperP'et, 6i»< acting adventfg to her intereete, 
aete o', if bind her ^Betrayal of truet—Fraud 
by fiduciary, when may be condoned—Fu>ltty-*- 
Sh tm arh 't*ation proeeedingt and aieird — Limita¬ 
tion, if applies to defence—Tine for reeorery to 
run from termination of relationship—Fumdy 
at rangement, award if may be upheld at. 

11, a liindu, who had separah d from his 
brothers, acqiMrcd cbnsidcrahir property by 
money-lending and died in ISOii leaving 
a widow K and several daughters and a 
dmightcf's son P by a predeceased wife. 
K, who wofi^ vo^M woman of business, 
came under the mfthnee of P, a separated 
brother of U, and F managed her pro¬ 
perties and, K believed that he was acting 
as her manager until he died in 1905. 
Shortly after 11's death, F in collusion 
with P got up a sham arbitration, proceed¬ 
ing, which resulted in an award by which 
the properties left by II were divided up 
amongst the various members of the 
family, K receiving only a share. The 
true nature an^ effect of the proceedings 
were ooneealea from- her and she was 


ihAt the arbitration was a sham, that it 
had'not been shown that K Juid any ing 
dependent advice or understood the effect 
of the so-called award on her inlefcsts and 
believing that she never knowingly con¬ 
sented to the division of her husband's 
estate dismissed the suit. 

Held, by the Judicial Connnitlce {witfii- 
out dissenting from the eonrlusiitus of the 
High Couit), that from the death of K's 
husband, F stood to her in a fiduciary 
relationship which continued till he died 
and she was entitled to receive from him 
a full disclosure of all the affairs which 
concerned her. 

That F having betrayed the confidence 
K reposed in him, the question in the 
case was not tehethcr K knew what she 
was doing, had done or proposed to do, but 
how her intention to act was produced: 
whether all that rare and providence was 
placed round her as against tho.se who ad¬ 
vised her, which from their situation and 
relation with respect to her, they were 
hound to exert on her behalf. 

That fraud, such as there was in this 
case, could not be condoned unless there 
was full knowledge of the fgets and of the 
rights arising out of those facts and the 
parties were at arm's length. 

HUGIKNIN V. lUsiiLHV (1) and MoxoN 
V. I’AyNK (2) referred to. 

That the Indian Limitation Act was no 
bat to her defence, ami even \j she were 
suing tv recover property of. which she teas 
deprived by the award, tnne would not. 


misled and betrayed by F and P, both of finder the eireumstanees of the case, begin 
whom had interests adverse to her and to'run against her until b died, 
were acting in their own interests. In a 
suit by another member of the family to . 
enforce, in his right under the award, a 
mprtgagip effected by F from. advances^ 
imde out of properties left by H, K demeid 
the Plamtiff*s t#ie albapeUi4T and cUHmeii 
the entire me^^ge ^neyin her right pd: 
the 


That the award regarded as an award. 
Or as a document embodying a family 
arrangement was a nullity. , .V , ; 

Apical from a 

High Court (t-'ir Heor^ I*' 


's.'fiS 
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SEI KjSHAN liAL V. MuSSAMATl^ASHIdllRO. 

End Bantfiji, J.) dated the 13th December 
1912 which reversed a decree of the 
i\dditk>nal Judge of Meerut. The fads 
of the case are stated fidly in their Tjord- 
ships’ judgment. 

The main qiiestion on the appeal avus 
w^iether an award was binding on the 
widow of Harnam Das named MuKsainat 
Kashiniro. 

The trial Judge found that the awaid 
was binding on her, but the High C(*nvt 
held the contrary. The learned Judges 
concluded as follows :•— 

“ In our opinion it is absolufely clear 
that the arbitration as an arbitration was 
nothing short of a sham. The questions 
which are supposed to have arisen between 
the different members of the family were 
never in fact submitted to the arbitrators 
at all, nor did they decide them. It also 
af)pears from a number of docimieiils 
which came into the hands of Piyarc 
Lai, after the death of li’aqir Chand, 
that long before the arbitrators had iiiiide 
their award, Shoo CJharan had prei»ared 
a draft award according to his liking. 
This was even before the iirbitratofs wort'. 
gf>pointed. h’aqir (,'hand prepared two 
draft awards according to bis views. 
Fictitious evidence vas prej)ared by Faqir 
Chand, purjx>rting to be the evidence 
given by himself and Mussamat Ka-h- 
miro (see pages bU and 61 of. the 
api^^llant’s book). It is so abundantly 
clear that there was in fact no rca I 
arbitration that we think it <piite unneces¬ 
sary to say anything more on this question. 
Whatever may be said ig support of the 
contention that the so-called ^ award 
represented a family settlement, it 
certainly cannot stand as thei adjudication 
of the rights of the parties by duly 
constituted and independent arbitrators. 
• * • * • 

After a very careful coo^uderUr^n of 
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the entire evidence and! the ^dgment of 
the leai’ned Additional Judge, we have 
come to the conclusion that there was 
n<*ver any honest dispute about Sheo 
(.'haran being the adopted son of Harnam 
Das, or of the family being separate, and 
that, on the contr^y, every one knew 
well that the proixsrty was the separate 
l)ioix'i-ty of Harnam Das to which his 
^vidow became entitled on his death. 
Wd have already given our opinion that 
no disputes were ever referred to arbitra¬ 
tion or decided by arbitratots. In our 
o] union there was no fair family arrange¬ 
ment arrived at after mutual concessions 
and compromise. It has not been shown 
that Mussamat Kasbmiro had any in¬ 
dependent advice, or that she understood 
the effect of the so-called rfkward or her 
interests, and we do not believe that she 
ever knowingly consented to the division 
of her husband's estate. We think that 
the circumstances are not such as would 
justify us in holding^^r httond by the 
award either: as an award proxxrly 
so-called or as a family arrangement.” 

Honco this ai>peal. 

Sir William Garth for the Ax)X)ellaiit 
.syhmitted that the finding of the trial 
Judge who had seen the witnesses w’as 
sujqwrted by the weight of evidence. 
There was a bond fide disx>ute among the 
])arties, and the award was prcq>erly 
made in 1893 to the know ledge of l^iussa- 
mat Kashmiro, who thereafter a'cted ui)on 
it and pxp|e8sly admitted and axscepted 
it in her stktoment on oath in. 189.5. It 
was not challenged until 1909. If Kash> 
miro had brought a suit to sef aside the 
award it would have been barred by 
limitation. The x>resent defences was m 
the nature of a cross-irait, and ought to 
he held time-barred. The agreement to 
refer the dispute to arbitratkirn wfts regid> 
tered, and it ought to .jbe presumed that 
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the RegiBti^r liad explained it to her. 
Gangamoyi Dehi v. Tyrylukhya Nath 
Chowdhry (8). 

Mr. L. J^eGruyther, KyC., and Mr. 
Bhugwandin Dube for Mussainat Kash- 
miro flubmitted that the decision of the 
High Court was right. Kasluniro was 
a young and illiterate yurdnnashin woman 
and was under the influence of her hus¬ 
band’s brother Faqir Cdiand. She. did 
not sign the agreement of reference, but 
the same was signed for her by her 
daughter’s son, Piyare Lai, who was acting 
in collusion wth Faqir Chand. 

Faqir Chand’s influence continued 
till his death in 11)05, ajul slie after¬ 
wards j^ipudiatod the award. There 
was no evidence that she understood the 
terms and effect of the agreement of 
roforcnce, nor did she ever have indepen- 
di*nt legal advice. By the, agreement of 
reference she absolutely abandoned all 
claim to her .hush||^'s estate, and under- 
ttK>k to take vimever the arbitrators 
should think fit to giv^e her. Such an 
agreement was bad and could not stand. 
A/o.roU'V. Payne 02), Savery v. King 
(4) and Mirxa Sajjnd Hii'Sain v. Nau'ab 
Wazir Ali Khan (5). 

There was no ratification by Kashmiro, 
and even with regard to ratification it 
must be shewn that she was fully aware 
of what she was doing. Tire onus was 
heavy iiiwn the Apjwllant to satisfy the 
Court that the award brought about by 
Faqir Chand was such that, a Court of 
Eqjaity would enforce against a purda- 
' nashin woman under the circumstances 
of the case. 

(9) 8 Cb Afp Ml (imk 

|«) L. A. ao I s.« 10 a W. K. ftta 

, lltHW*. 


[Lof’d Haldane referred to Burdick v. 
Garrick (6) and Oldham v. Stringer (7)]. 

Sir William Garth rejdied. 

Their Lonnsuirs’ JrixinrixT was deli¬ 
vered by ^ 

Sir John Kdok.—T his is an aiqieal 
from a decree, dated the 18th Jleceinbcr 
19T3, of the High Court at Allahabad, 
which reversed the decree, dated the lith 
November 1910, of Ac Additional Judg <5 
of ATeerut. The Appellant, Sri Kishan 
Lai, is the l^laiiitifl’ in the suit in which 
this apj)eal has arisen. 

The suit was brought on the 8th Sep¬ 
tember 1909, by Sri Kishan Lai, a minor, 
through his certificated guardian, on a 
mortgage* of immoveable, pro[)orty, dated 
the 6th Sejiteinber 1897, to recover orie- 
fourlh of the mortgage money alleged to 
be then due, togcthc'r witU interest and " 
costs, by sale of the mortgaged property. 
The mortgage in question had been made 
by one Haji Aluhaiuinad Yahya Khan, in 
favour of one Faqir Chand, as the 
manager of Lala Harnam Das’s estate. 
Haji Ar.uhammad Y ahya Khan died before 
this suit was instituted. His descen¬ 
dants and personal representatives arc 
EK)me of the llefendants to the suit; 
they deny the Plaintiffs title, and 
allege that the mortgage of 1897 was 
satisfied as to part of mortgage' money 
by payment to AfiLssamat Kashmiro, 
and us to the balanetJ by the grunt 
of another and .subsequent mortgage in 
favour of Alu.ssamat Kaslimii'o. Others ^ 
of the Defeiulan^s are j)erson8 who allege 
that tlu-y purchased in 1908 portions of 
the mortgiiged i)rojjerty from Haji, 

Aluhammad Yahya Khan, 
consideration money to ' 

The remaining 

(6) 6 Cb. App. 999'lMiiA'iB|^|ji^ 
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Kashmiro, who denies the Plaintiff’s title, 
and alleges that the money which was ad¬ 
vanced in 1897 as the consideration for the 
mortgage was money which belonged t<i 
her for a Hindu widow’s estate, aiid was 
advanced by Faqir Chand as and being 
the manager of her estate. On the other 
hand, the Plaintiff’s case is that the estalc; 
which was managed by Faqir Chand, 
and of which the mortgage money formed 
part, was the ancestral property of a joint 
Hindu family, and that one-fourth share 
of the family property has devolved upon 


him. Hence he. claims in iMs suit to 
recover one-fourth of the money which he ' 
alleges is due. 

The following genealogical table will 
show how the Plaintiff was related to 
Tjala Harnam Das, who was the husband 
of IVInssamat Kashmiro, and the relation¬ 
ship which existed between Faqir Chand, 
Lala Harnam Das, Piyare Lai, and other 
persons, to w'hom it will be necessary to 
rt'fer. The common ance.«tor was Lala 
Zauki Tiam. 


7 nukl Rtiin 


llalK*Hh r>A8 
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Fitqlr 01 An*! 

1 

Fit nt wife =» (iarnnm Ha* • 

i 18S0 

diod 111 1f>0:> 

diui befitre 

died 1SP2 1 

1 


1FP2 

L 


till 
Shencharan Pnililiu Da; al Bhtgwan Dnl lilbl Rnkl^Kedarn tth 

Sr! Kiffhan Lil Pij’.ivo I-ul 

(Appelliiiit) 


Mum t mat 
Kaahmtrn 
(R«i*Iioitdeiit> 


I 

Th-*a 

<Uiighters 


Having regard to the facts of this case, 
it is ];>eculiarly necessary to .see how the 
Plaintiff* alleges tithi in himself to sue 
upon the mortgage of 1897. Jii his jdaint, 
which was filed on tlie 8th September 
1909, the Plaintiff alleges, so fur as is 
material, a.s follows :— 

“ 1. The Plaintiff is the mortgagee of the 
land.M owned by the Defenil^uts. 

“ 2 . The particulars of the mortgage are 
as follows: — 

“ (ft) Date of mortgage.—Dated and regis¬ 
tered on the 6 tl» September 1897. 

“ (ft) Names of the mortgagor and the 
mortgagee.—Haji Muhammad Yahya Khan, 
mortgagor, and Munshi Faqir Chand, mort¬ 
gagee. 

“.(e) Amount of mortgage money— 
Rs. 15,000. 

“ (ffX Rate of interest.—Interest at the 
late of 12 annaa per cent, per mensem and 
compound interest to be charged annually. 

“ (e) Property mortgagda.—Zamindari in 
the villages of Dhautala and tlldhan, a 
detail of which is given in tire^reliels. 

“ (f1) The amount claimed.—Rs. J0,500. 

“ :i. After the death of l^aiJa Hanpani' Da.s 
a dispute took plaee ainotig. his. aturvivors, 


in which Babu Sheochafan Lai, dC'ceased, 
father c>f the Plaintiff, alleged himself to be 
the owner of the .whole on the ground of 
adoption. Under the ^^y*cmeillt, dated the 
28 th November 1892, the said dispute was 
referred to ].a.lA Sri Ram and Mohan Lai, 
arbitrators, and Lala Daya Ram, umpire for 
arbi^'ation. 

“ 4. t7.ider the arbitration award, dated 
Ijbe lOtb and registered on the 17th January 
1893, it was declared that Defendant No. 9 
(Mussamat Kashmiro) would remain tlu! 
owner of an eight-anna share of the jiroperly 
by virtue of life interest; that Munshi 
Faqir Chand would re.main the owner of a 
four-anna share, and that Parbhit Dayal, 
Mahesh Das, and Sheocharan Lai would 
remain the'A)wn?rB of the (remaining) four- 
anixa share.-^ But under the said award the 
property and the business of all the afore¬ 
said shareholders were allowed to remain 
joint during the lifetime of Mudshi Faqir 
(’hand, and for the management of the 
whole of the property, and .the Jbuaineps 
Munshi Faqir was appointed maiu^er, a^d 
his name was recorded itf, the revenue 
papers in respect of aU the prc^efl^, and 
the whole^ of the buaiftess waa . eirried ao 
in his Illume. , . .4 . 
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5. The share of Lala Mahesh Das and 
Parbhu Dayal was received by I^ala Sbeo- 
•charan Lai, father of the Plaintiff. 

" 6. Munshi Faqir Chand, as manager of 
the aforesaid property, has advanced the 
aforesaid loan to the aA>resaid mortgagor 
out of the estate under the aforesaid bond.” 

• » * « « 0 

” 16. The Plaintiff was a member of the 
joint family with his father, Sheocharan 
Lai; he is the owner of the whole of the 
property and the capital by right, of sur%dvor- 
ship.” 

MuRKamat Ka«*hmiro, in hei* written 
alaternent, amongst other things, aHeged 
that, after the death of Zaiilci Kam, the 
ancestral proj^erty left by him was parti¬ 
tioned in or about J8G3 amongst his three 
sons, liala Harnam Has, Chajju Mai, 
and Faqir Chand, and thereafter the three 
brothel's lived sejiarate, ahd.were separate 
in food and in business; and that her 
husband, .Lala Harnam Das, through his 
ability and business made great additions 
to his share of the partitioned property, 
and with th4^|kiits of money dealings ac¬ 
quired a greji^teal of property. She also 
alleged that Faqir (hand, as her manager 
and agent, advanced the mortgage money 
of 1897 out of the j>roix*rty which had 
come to her as th<'. widow <tf Lala Harnam 
I las. 

Ill her written statement Mussamat 
Kashmiro denied a’.I knowledge of any 
mutual dispute. She stated that , the 
arbitration proc.ecding was not taken in 
g<M>d faith, but was taken to defeat the 
rights of the real heirs of Harnam J^as; 
that the agreement of reference was signed 
without her authority by Piyare Jjal.; that 
she was under the influence of her broth'er- 
in4aWi Faqir Chand, who deceived her, 
misreprejsemted to her the nature and the 
effect 0t Ibe agreement of reference^ and 
in^uc^ her by his miereineseniatioBB and. 
tbi:e<Ah» to jwknowle^e the agreenw^ pf 
refei^oe iWore Sub-Begistra^;^ !^ 


that she had no legal adviser. According 
to her, the written contents of the eward 
were never read out to her, and Faqir 
(3iand during his lifetime had made her 
believe that she was the sole proprietor of 
the property which had boon left by her 
husband. 'She alleged that sinch her 
husband’s death, on the loth October 
1892, she hud been in proprietory posses¬ 
sion of the money-lending business with¬ 
out the participation of anyone else, and 
that she hud appointed Faqir ('baud as the 
manager of her business. 


In order rightly to understand swne of 
the points which arose in this ease, it is 
neces.sary that the following considerations 
should 1)0 borne in mind. At the time, 
1868, when it is alleged that the three 
sons of Zauki liain) separated, the joint 
family property was, so far as apiiears, 
of the value of about Ils. 9,000. From 
1808 until he died in 1892, liala Haniam 
J>as carried on in his own name a money- 
lending business, in which he accumulat¬ 
ed proix'rty of the value of about 
Hs. 800,0(K). When Ijala Harnam D;ia 
died he left surviving him his second wife, 
Mussamat Kashmiro, three daughters 
whom he bad by her, and two daughters 
by his first wife, one of whom, Mussamat 
Kaki, was childless, and the other of 
whom, Mussamat fihagwan l^ei had a son, 
Piyare Tjal, who has been a prominent 
witness iri this suit. .Lala Harnam Das 


left sirviving him his brother Faqir 
f’hand, who was a, Tahsildar, and the 
eldest male relation of Lala. Harnam Da# 
when he di<‘d. Chajju lifal, anothet 
brother of Lala Harnam Das, had died,, 
in 1880, but he had left surviving Ww 
throe sons, Mahesh Ohandji/.; 


Dayal, and Sheochara^ti^l.!;^^^^^^ 
who were living wh^^-'" 
died. 

nashin lady, 
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not been Rhown that she was a woman of 
any btiRiness capacity. She waa a woman 
wRo in. majters of buainess, would have 
to rely for advice and guidance upon 
others. If on the death of Ijala Zauki 
Ram the three brothers did not separate, 
but ftjutinued to live as a joint Hindu 
family, it may be assumed that the pro- 
ix^rty which liala Harnam Das had 
accumidatod was. when he died, joint pro¬ 
perty. If, on the other hand, the three 
brothers separated in 1863, it is to be 
a ssu med on tb.e evidence that the property 
which Data Harnam Das accumulated was 
his separate pro]>erty. If there was no 
..sei)aration, the members of the joint 
family who on the death of 1 ^ala Harnam 
Das were entitled to the property which 
had been accumulated by Ijala Harnam 
Das, were Faqir Chand, whose interest 
represented one-half, roughly KjiK-'aking 
Ils. 160,000 on a partition, and Mahesli 
Das, l%rbhu Dayal, and Sheochaian, 
whose interest between them represented 
the other inoiclj*, or, roughly s|>eaking 
Rs. 50,000 each on a })jrrtitiuri. Mussamat 
Kashmiro would in that event have been 
entitled to nothing except maintenance. 
If the three brothers had separated and 
Jjala Harnam Das had adopted his nejhew 
Bhcocharan as his son, Sheocliaran woidd, 
on the death of Lala Harnam Das, have 
been entitled to the whole of the proiierty, 
worth about Rs. 300,000, which Lala 
Harnam Das had accumulated, and 
Mussamat Eashmiro would have been 
entitled to maintenance only. If the 
three brothers had separated, and Lala 
Harnam Das had not aclopte<T Sbeochaunn 
as his son, Mussamat Katdimiro would 
have been entitled for a Hindu ‘widow’s 
estate to the whole of the property which 
liala Harnam died possessed of, and liia4> 
property woulil, on her death, jgO to Lala 
.Harnam Das’s daughters. 


Ijala. Harnam Das died on the 15th 
October 1892,* and thereupon it was 
arranged between Faqir Chand and his* 
ne|>hew Hheocharan, that Sheocjiaran 
should be put foiVard as the adopted son 
of Ijala Harnam Das, Faqir Chand, 
liovvcvor, insisting that he should be 
appointed manager of the estate. On the 
October 1802, Faqir Chand, having 
had prepared an application to the Reve¬ 
nue Court for mutation of names in 
favour of Sheocliaran as the adopted son 
of 1 jala Harnam Das, presented ft to the 
Itevenue f'ourt. There can be no doubt 
lliat at that time it was intended by 
l''aqir Chand and Sheochnran that the 
Mlui'e of the ])roperty which was left by 
Lala Harnam Das should be claimed by 
Sheoehai'an as his adopted sog. Siibse- 
(piently on the 25th May 1905, Sheo- 
cliarari alleged that he “ waa the heir to, 
and the owner of, the estate''of Lala 
Harnam Dus, deceased, on account of his 
b(‘iug an adopted son. ” Chand had' 

also had prepared a power of attorney, 
dated the 20th October 1892, acc'ording 
t() which Sheoeharan Lai, “ adopted 
son ’’ of La!a Harnam Das and Mussa- 
mat Kashmiro, widow, appointed Faqir 
Chand and Mahesh Das their general 
attorneys for, amongst other purposes, an 
a])plica1ion to the Revenue Court for muta¬ 
tion of names. That power of attorney 
was signed by Sheoeharan, and the mark 
of Afussamat Eashmiro was put to it by 
I’iyare Lai, Ti^ reference in that power 
of attorney to ^eocharan as the adopted 
son of Lala Harnam Das is the Unly piece 
of evidence to which their Lordships’ at¬ 
tention has been called as suggestiiig that 
Mussamat Eashmiro had on any occasion 
recognised Sheoeharan as the adopted son 
of her late liusbahd. It is exceeduigly 
improbable that she knew bow Sbeoefaaian 
was described in the power'of attoii3a^ 
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t'he purjiKtees for which , that _ power of 
attorney might be ne€{^. Slio was theil 
acting under the guidance and on the 
advice, of her, brother-in-l^iw Faqir Chand. 
Although the design of making it appear 
, that Sbcocharan was the adopted son of 
Jjala Hamam Dus, and of having his name 
entered in the registers as the owner of the 
Zemindari property, which liala llarnam 
Das had acquired, was soon abandoned, 
the aj^lication to have his name entered 
in the registers as the owner is of iroiwrt- 
ance, as*t shows that at that time F,jiqir 
Chand and Sheoch.iran were treating the 
property which Lal a llarnam Das had 
acquired as being the self-acquired pro- 
jjerty of Lala Harnam Das, and not as 
j)roperty which he had acquired as a 
mernhUr of^a joint Hindu family. 

Shortly after the 20th October 1892, 
Fat^ir Chand came to the cojiclusion that 
it w^llid be more'to his interests that his - 
name, and nq^^t of Shcochurun, should 


be ^entered i^^lR Kevenuo Registers as 
the* owner,-and on the 2nd November he 
sent to Sheocharau drafts of applications 
for mutation of names in hi.s, Fatpr 
Chand’s, favour, and of an agreement 
giving him authority to act as manjuger. 
Sheocharan sent a vague and evasive 
reply, and finally on the 19th November 
1892, Faqir Chand filed applications in 
the Itevenue .Court for a stay of the 
mutation proceedings. On the 20th 
NovembtJr 1892, Faqir Chanda Mahesh 
Das, and Diyare Lai went to Mussamat 
Kashmiro at Meerut. The following 
entry of the 20th November 1892 in tile 
diary of Faqir Chand is instructive as 
showily the influence which was brought 
to be^ u|NorQ this initiate pmdaju'Ukin 
lady;**^-' 

“ Sanday, the weaat to * IBishhi 

Saheba * at iCeertit salons witii HahesK JDat 


that she wanted to have mutation of names 
m respect of the property effected in her 
fav^r alone, that she did not want to have 
it effecte d in favour of anyone else, and that 
she ha.d no confidence in .anyone. After a 
long conversation, e.iireaties, and hesita¬ 
tion, she consented to mutation of ftames 
being effected in my favour; and a telegram 
asking Sheocharan Lal to come, was sent. 
Drafts of the applications were caused to be 
prepared by Shaikh Chulani Rasul." 

Owing to some obj^jctionn on the part 
of Slicocbarau, the arraiigemeuts proposed 
by Faqir Chand fell through, and it 
apjiears .Irom the following entry of the 
2Gth November 1892, in tlje diary of ' 
laqii Cliand, that a now arrangemoul was 
agreed to hetweeu Faqir Chand, Mahesh 
Das, Sheocharan, and Piyarc Lal:— 

Saturday, 26th (Meerut).—A conversa¬ 
tion took place after 12 o’clock in tho 
presence of Faqir Chand, Mahesh Das, 
Sheocharan Lal, and Piyarc Lal, . . . the 
funds were agreed to be joint; it was 
further agreed that the Mussamat (as one 
party), Faqir Chand (as second party), and 
Mahesh Das, Parbbu Lal, a'ad Sheoeliaraii 
La,l (as third party) were entitled to onc- 
third share each. Tho property in respect 
of which Sheocharan Lai’s name was en¬ 
tered in the lifetime of the brother, .and'the 
funds belonging to Faqir Chand, which were 
separate from the joint funds, were kept 
separate.” 

It will be observed that ou lli(“ 20tb 
November 1892, Hhcociiaran abaiidoned 
the position which ho had taken uji aa 
an adopted son of Lala Ifarnam Das and 
abondoned the claim that the proiierty 
which Lalu llarnam Das had acquifed 
waa the self-acajuii ed and sei»arate pro{>erty 
of Lalu Harnam Das, and claimed a ahlrfi^ 
through his natural father, Cjb*j|jq 
It will also be observed t^t |t j ‘ 
meeting agreed that 
who, af the property^r;,!^ 
pro|K*rty, was not. 
was to have a OJt 




THE CAIiGtlftTA WEEKLt NOT«B. 


[toL. XX; 


96i 

S»I KiSHAN IjAh V. Mussamat EaSUMIBO. 

ftgrcciiicDt that sho should li&vo. a 
orie-third share is explained by the fact 
that Piyarc Lai was present and assenting 
and by the fact that he had been promised 
by Eaqir Chand 10,000 rupees if he would 
consent. Piyare Lai had no interest in 
the property if it was in fact joint property; 
he had, however, a mere contingent 
reversionary interest of a then unasct‘r- 
tainable value in the.property if it had beea 
separately acquired proj-Terty of Lala 
Hamam Das. 

On the 27th November 1892, Sheo- 
charan and his brother Mahesh Das, 
expressed their dissent from the arrange¬ 
ment to which they had agreed on the 
26th. However, on the 28th November 
3892, an agreement of reference to 
arbitration was drawn up and was exe¬ 
cuted! by b’aqir Chand, Mahesh l>as, 
Sheocharan, “ Mussamat Kashmiro, by 
the i>en of Piyare Lai,” Parbhu Dayal, 
Piyare Lai, and Kedar Nalh, who was the 
husband of Mussamat Kaki. By that, 
agreement the arbiti-ators M ere not bound 
to allot to Mussamat Nashmko a one- 
third share; they might if they so chose 
allot to her an infinitesimal share; but out 
of the share which they might allot to her 
they were bound to allot a share, to be 
enjoyed at once, to Mussamat Bhagwan 
Dei, and a similar share to Mussamat 
Kaki, neither of whom could in any view 
of the la.w have been entitled to a diare 
to be enjoyed during the lifetime of 
Mussamat Kashmiro. Execution of that 
agreement was admitted by Mussamat 
Kashmiro to the District Bub-Be^strar, 
but it is impossible to believe that she 
vmderstood the nature and effect of the 
agreement, and equally impossible to 
believe that anyone who had any regard to 
her interests could have advised h«r he 
a party to it. 

The arbitrators called for ert^tesuents 


from the }>artie8, but do not appear to have 
examined any witijesses, and on the 10th 
January 1893, they made their a^ward, 
and allotted to^Eaqir Chand a 4-anna 
share, to Parbhu Dayal, Mahesh Das, 
and Sheocharan, a joint d-aqna share, to , 
iVIussamat Bhagwan Dei a 2-anna share, 
IM ussamat Kashmiro (to include the share 
of her three daughters) a IJ-anna share, 
and awarded that after the death of 
Mussamat Bhagwan Dei, her male issue 
should get her share and the profits 
accijuing therefrom. It appears from the 
avv{\rd that Mussamat Kashmiro had given 
lo the arbitrators a written statement sign¬ 
ed by the pen of Piyare fial, in which she 
alleged hei-self to be the sole heir and en¬ 
titled to the estate of Lala Harnam Das, 
and [irayed that she should geb the^holo 
estate. The arbitrators bad .under the 
agre(“nient of reference power to appoint 
a manager of the estate, and Paqir ('hand 
was a]>poiDted the mana^r. 

It has been contendc^WtV\)ehalf of the 
Plaintiff that some ansMers M’hich M'ero 
given by Mussamat Kashmiro to interro¬ 
gatories on a commission in a suit in 1895 
show that Mussamat Kashmiro bad fully 
luiderstood the nature and effect of the 
agreement of reference of the 28th Nov¬ 
ember 1882, and that the award had been 
read over to her, and that she had ac¬ 
quiesced in it. It appears to their Lord- 
ships that the answers to these interro¬ 
gatories had begn dictated tr> her by Paqir 
Chand, and ^ere not such answers as 
might have been expected from an 
i'literate purdtinaifhin ladylike Mussamat 
Kashmiro, and their Lordships attsudi no 
importance to them. 

The learned Additional Judge of Meiferu^ 
who tried this suit found that the ttWard 
was made with the knowledge of |iCuBsa-> 
mat Kashmiro, and was eifdaiiMtd to and 
understood by 'her, and die accepted it. 
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Hamam Das^ Faqir Chand, and Ghaiju 
Mai had separated, but he Ippears to have 
considered Hiat there may have been some 
. partial separation, and that the brothers, 
or at leMt Liala Harnam Das and Chajju 
Mai, subsequently reunited. Assuming 
. that there was a separation, their- Lord¬ 
ships consider that there is no conclusive 
'evidence that the brothers, or any two of 
them, reunited. The view of the situation 
of the Additional Judge, apparently, wlis 
that Faqir Chan^ and Mussamat Kashmiro 
had conjointly defrauded Sheocharan, and 
had, by guile and trick of the award, got 
three-fourths of the property out of his 
hands. This view, it may be observ- 
ed, involved the assumption that the 
three brothers, Lala Harnam Das, 

. Faqir Chand, and Chajju Mai, had 
separated, and that none of them had 
afterwards reuniii^ and that the property 
left by Lala EraHram Das was his pro¬ 
perty, self-acquired after the separation; 
and- the further assumption that Lala 
Harnam Das had adopted Sheocharan. 
The Additional Judge gave the Plaintiff a 
decree. From that decree the Defendants 
' appealed to the High Court. 

On the appeal the High Court con¬ 
sidered that two main questions arose :— 

“ ]. Yfere the arbitration proceedings and 
the award valid and binding ? and 

" 8. Ought these proceedings to be regard¬ 
ed as a fair family settlement even if the 
Court considers that there was no real 
arbiteal^ iu thq striot sense V’ 

The leai^ed Jhdges 'ediH^dered that the 
second qn^on arose because, as they said, 
ofteit liippeiiisf^ittt €h% machin% bf a 

.jcv^er ' i^' ’.ih ' 

family 'cQihpsM^,.iQ^' 

that: ^ 


and as t 


In arriving at a conclusion as to 
whether the award could be regarded as 
embodying an agreement as to a fair family 
settlement, the learned Judges in the 
appeal considered (1) How far the claim 
of Sheocharan to be the adopted son of 
Lala Harnam Das was honest ? (2) 

How far the claim of Faqir Chand that 
the family was joint was honest? and (8) 
How far the interests of Mussamat 
Kashmiro were protected, and what 
knowledge she had of the proceedings? 
They considered, and their Lordships 
agree with them, that if Sheocharan was 
really the adopted son of Lala Hamam 
Das he would never have given up his 
position as an adopted son. Sheocharan 
' was a Munsif and must have known what 
his rights vrere if he was in - fact 
an adopted son. It could not have 
been difficult for hinn to prove in 
1892, if it was the fact, that he had been 
adopted by Lala Harnam Das. If he 
had been the adopted son of Lala Hamam 
Das and the family was joint, his share 
in the property which Harnam Das had 
accumulated would have been of the value 
of nearly 100,000 rupees; if, on the other 
hand, that property was self-acquired by 
Lala Harnam Das, Sheocharan would have 
taken the whole of it, which was of the 
vtdue of nearly 300,0(X) rupees. By 
abandoning the position of an adopted son, 
which he had at first on the death of Lala 
Hamam Das taken up, he reduced bis 
interest in the property, if joint, to a shar^ 
of about the value of Rs. 60,0CK>. . 
award embodies a family agrowna^i^J^is^. 
eharan’s claim to share 
was through his father^ 


Sheocharaqi 






, ''irt 
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adopted by Jjala HaxnsMn X>A8 he oould not 
claim a share through his natural father. 

The learned Judges on the ap|>6al found, 
and their Lordships agree with them, that 
the three brothers had separated, that 
there had been^ no reunion, and that the 
property which Lala Harnam Das had 
acoumuluted was his self-acquired pro¬ 
perty. They shrewdly observed that if 
Faqir Chand had been joint with Lala 
Harnam Das he would never for a moment 
have allowed an application for mutation 
of names in favour of Sheocharan to be 
made, nor would he have called Sheo¬ 
charan the adopted son of Lala Harnam 
Das in the draft agreements which he 
prepared. 

The learned Judges in the appeal to the 
High Court, having carefully oonmdered 
the evidence, were of opinion that there 
was no fair family arrangement arrived at, 
and, found that it had not been shown that 
Mns^amat Kashmiro had any independent 
advice, or understood the effect of the so- 
called award on her interests; they believ¬ 
ed that she never knowingly consented 
to the division of her husband’s estate, and 
they allowed the appeal and dismissed the 
suit with costs.' 

Their J^ordships must not be taken as 
dissenting from the conclusions of the 
learned Judges of the High Court, but 
their Lordships consider that this appeal 
may properly be dismissed on the broad 
ground that on the death of Lala Harnam 
Das his widow, Mussamat Kashmiro, 
came under the influence of her brother- 
in-law, Faqir Chapd, who was an interest* 
ed party in all the snbseqhent proceedings, 
whom she trusts to. advise her, and on 
whose advice sh# aifsked tmtfl he died in 
1905. His interei^ 4S«Wiflioted^ Bath hers. 
Faqir Chand advised her in hif .own in¬ 
terests, and not in hedi. He eljaimealed 
from her the true nature etll^ the 
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different proeee^egs in thie case, and 
misled her. Bhe vnis xmt » mtmum ei < 
business, and he managed the property 
from 1898 until he died, and she beltoved 
that he was (acting as manage for her. 
From the death of her husbtiind Faqir 
Chand stood to her in a fiduciary relation¬ 
ship, which continued until he died, and 
she was entitled to receive frenn hiin a full 
disclosure of all the affairs wSch con¬ 
cerned her, but he betrayed fits trust. 
Piyare Lab, who was her husband's 
grandson, and in whom* Mussamat 
.Knshmiro also trusted ae an adviser, acted 
from interested motives in collusion with 
Faqir Chand and betrayed the confidence 
which she reposed in him. 

Under such circumstances, the award, 
whether regarded as an ajvard, or as a 
document embodying a family arrange¬ 
ment, cannot stand, it must be treated as 
a nullity. Mussamat Kashmiro cannot be 
regarded as an assenting party to any 
arrangement for lhe^^|(tion of the pro¬ 
perty which was lef^oy Lala Harnam 
Das. .The question in such a case as this 
is, not whether Mussamat Kashmiro'knew 
what she was doing, had done, or proposed 
to do, but how her intention to act was 
produced : whether all that care and pro¬ 
vidence was placed round her, as against 
those who advised her, which .from their 
situation and relation with respect to her 
they were bound to exert on her behalf. 
Fraud, such as there was in this case, 
cannot be ^ndoned unless th^^ fan fnll 
knowledge ^ the facts and cC the rights 
ariring out of those facti^ an^T Hw parties 
are at arm’s length. [Se© Hpgpmtih v. 
Bwteley (1) and 

It has been contended 1iei«^|Nt| 
tion is a bar '^to Musnottiil 
defence. The IndiBA , 

t*) t Oh. Afp;«l 
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would not Apply to her •'^exice. Bven if 
sho were suing to recovir posseasioii of 
property of which she was deprived by 
the Award, time'would not.iunder the <uiv 
cumtauces. this case, begin to run 
against her until Faqir Chand died. 

Their Iiordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. The Appellant must pay the 
costs of the first Bespondent, who alone 
appeared. 


atu2 the period of limitation cannot in siioh 
a ease commence to run until, at all events, 
the day the decree was signed by the 
Judges. 

R. d of Chap. XI of the Appellate Si^ 
Rules was intended to apply to the case 
where the Deputy Registrar gives a certi¬ 
ficate that the review application was in 
order and not to cases where the certificate 
is to the effect that the proceedings were 
not in order. 


Solicitors*: Messrs. T. L. Wilson & Co. 
for the Aj^llants. * 

Solicitors : Barrow, Rogers and Nevill 
for the ^spondents. 

B. P. Appeal dismissed. 


Samdbbsok, 0. J. 
MooKBitfSB, J. 
1916, 

1, May. 


^Gan 
I and 


[0I71L BBVtSlONAL JORTSDIC flCK.I 
Rule No. 227 or 1916. 

iGanoaohab Kabuakab 
and others, Defendants, 
^peliants, Petitioners, 

V. 

Sekhar Basini Dasta. 
and others. Plaintiffs, 
Respondents, Opposite 
Party. 

Umitatiim Aet {IX of 190S), see. IS^Bigk 
Court JudgouiU-^AppUeation /br.*w«»~A mVia> 
<wi» if rum from Ufw» <A« rignirg of doaroo—. 
High Court HodoOf Appo ints Sido, Chap. XI, r 4— 
Doputjf Hogiotrur roitifyivy oppl.'eaticn not in 
order—AfyiiOation if notnt to prooom/oii withn 
oooon dopo ^ rotum of opplioation with onch 
otrtiiloHs.^Bmtal Tottanop Jot (17/i of ISSS), 
too, tdS—Qmttton of t/tfo raiood but notdtoidot 
bp Muas4f osmtddup; MoM fmiodioiien—Appoai 
to Hippiok Ja^if Juppo dooidinp 

guott 'on of ^r|Mwi ff, I os. 


The application for review was pro* 
perly presented to the Court presided over 
by the Chief Justice, as there was no time 
after the application was put in order to 
present it to the Bench which had din- 
posed of the appeal in the first instance, 
one of them having retired from the Court 
some days before and the other having 
gone away on furlough two days after that 
date. 

In a suit to recover arrears of rent (the 
amount in claim being less than Rs. 50) 
the Defendant objected that the Plaintiff 
was his benamidar. The Munsif, who had 
final junsdiction under sec. 15S of the 
Bengal Tenancy Act, declined to go into 
the question of title but dismissed the suit 
on the ground that the Plaintiff had failed 
to prove realisation of rent from the De¬ 
fendant in previous years. The Plaintiff 
appealed to the District Judge and also 
preferred an application for revision under 
.the proviso to.sec. 153. The Dis'trict Judge 
overruled the Defendant's objection in the 
appeal that no appeal lay under sec. 15$, 
and found for ihe»Plaintiff on the liierits. 

Held —That no appeal lay to the Di^riet > 
Judge from the decision of the.-$iMt^\^;. 


In eeanpid^ - . , « . , 

for an ap^atOim f&r revifimdf a no question of conflicting 

of the ^ 

rooiew contrary was 


§eo. 19 of 
requisite for 



a second ,etj 











m OAiicfttIflA KOXAB. 

Gamgadhar Kabmakar v. S&ebAb Basiri Dasya. 


■.'«Vr 


s. ■/' ; ^ 

tVoL. XX, 


Kagipada V. Shbkhab Babiki (7) over¬ 
ruled. 

Held, per Sahpbbson, C. J.— That an 
appeal lay from the decision of the District 
Judge, which decided g question of con¬ 
flicting title under sec. 153, Bengal 
Tinancy Act. 

Bhagabati Bewa V. Nanda Kumar 
Chuokbbbutty (1) explained. 

• Per Mookbbjbb, J. — Where jurisdic¬ 
tion is usurped by a Court in passing an 
order against which an appeal would lie 
if it had been passed with jurisdiction, an 
appeal against the order cannot be defeat¬ 
ed on the ground that the order was made 
without jurisdiction. 

Bhagabati Bbwa v. Nanda Kumar 
Chuckbbbutty (1), Abdul Hosbbin v. 
Kabhi Shahu (4), Meenakshi Naidoo r. 
Subbamaniya Sastri (5) and Eanjjt 
Misseb V. Kamudah Singh (6) discussed. 

The Court directed the District Judge to 
deal with the application for revision under 
the proviso to sec. 153 of the Bengal 
Tenancy Act. 

This Buie ariees out of an application 
foP review of the judgment of this Court, 
dated 23rd November 1916, delivered by 
Holmwood and Mullick, JJ., in Appeal 
from Appellate Decree No. 1706 of 1913, 
wUidh had been preferred against the 
decree of B. N. Dutta, Esq., District 
Judge of Khulna, dated the 6th A])ril 
1913, reversing the decree of Babu Srish 
Chandra Banevjee, Munsif, 1st Court of 
Satichira, dated thG,26th April 1912. 

The facts of the cfise were as follows:— 

The Bespondent Sh(^ar Basini brought 
the present suit for reni (the amount 

U> 12 C. W. N 

(4) 1. L. R. 27 CM. wit (IfiSH). 

(6) L. K. 14 I. A. 160 (IB 7 . 

ISO. L. J. 77 (tSiS.. 

1,71 28 C. L. J. V86 (ISiS , 


claimed being less' than Bs. 50) in the 
Court of the Munsif^ 1st Coort.at Baitkhira^ 
who was specially authorised ‘by the Local 
Government to exercise' final jurisdiction 
under sec. Ifid, cl. (b) of the Beiigal 
Tenancy Act. The principal Defendant in 
the suit was her father, who, she alleged, 
had purchased the holding for the rent of 
which she was suing in the name of her 
husband. She claimed to have acquired the 
superior interest of the landlord by pur¬ 
chase. The Defendant, her father, con¬ 
tested the suit on the ground that the 
jdirchase of the superior interest was by 
him in the benamg of her daughter the 
Plaintiff. The Munsif declined to go into 
the question of title, but dismissed the 
suit on the ground that the Plaintiff had 
not proved that she Juid ever realised rent 
from the Defendant. Tbe^'PIaintiff aj)- 
pealed to the District Judge and at the 
same time preferred an application for 
revision under the proviso to sec, 153, 
Bengal Tenancy A^n^be Defendant 
pleaded that no appel^Ky, but this plea 
was overruled, and the District Judge upon 
a consideration of the merits of the )case 
held that the Plaintiff's allegations as to 
title were true, and gave her a decree. A 
second appeal to the High Court was 
dismissed in the first instance by Bblm- 
w'ood and Mullick, JJ., by their judgment 
dated the 23rd November 1915, [^Kalipada 
V. Shekhar Basini (7)], 

On the 21st February 1916, the Defen- ' 
dant filed s>n application for review of the 
above jivp^ent upon a Court-fee Stamp 
of Be. 1-2 being half of the full amount 
of the Courb^feea payable ad valorem npem. 
the amount of the claim. Upon this the ' 
De^ty Begistrar made a certificaite to th§, 
effect that the Court-fee paid wea insuflU 
cient as Bs. 2-4 wasjdue to be p^d.. The 
deficit Couirt-fee was pMd on ^ 8th 
. \7j 23 c. au (t»i4 
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March 1916. On the 29th February 1916, 
Mr. Justice 'Mhlliok retired from the 
Court and on the lOtB March following 
Mr. Justice Holmwood went away on 
furlough. The deficit Qourt-fee having, 
as above stated, been paid, the Deputy 
Begistrar certified that thq application was 
in order, and within seven days of the 
handing over of the application so certified 
to the Petitioner’s Vakil, the application 
was presented by way of motion before the 
Bench presided over by their Lordships the 
Chief Justice and Mookerjee, J., and the 
present Buie was issued. * 

At the hearing of the Buie, several pre> 
liminary objections were taken, and these 
were disposed of by the following judg¬ 
ment :— 

Sandebs^n, C. J.—The whole of this 
matter arises out of the fact that on the 
21st of February 1916, when an application 
for a review of a certain judgment was 
made, the fee of Be. 1-2 was paid instead 
of a fee of point with 

reference to tm^^hich was made by the 
learned Vakil, for the Bespondent, was 
that the article in the statute of limitation 
says that the time is ninety days from the 
date of the decree which must be taken, 
by reason of another provision, to be* the 
same date as the {Mronouncement of the 
judgment. That would be so but for the 
fact that sec. 12 of the Lmitation Act pro¬ 


application for a review of judgment and 
even though the rules do not {arescribe that 
a copy of the decree should be atta^died 
.to the application, there is this specific 
direction contained in the statute that the 
time requisite for obtaining a copy of the 
decree shall be excluded; and inasmuch ' a. 
the decree was not signed until the 6th of 
January 1916, in my opinion the period 
of limitation would not commence to run 
until at all events that day in January 
1916. Consequently the payment which 
was made on the 8th of March 1916 of 
the additional fee of Be. 1-2 would be 
within time. Therefore, the first point < 
which the learned Vakil for the Bespon¬ 
dent takes fails. 

The second point is that under Chap. 
XI, r. 4, of the High Court Buies, Ap¬ 
pellate Side, the Appellant, to whom was 
handed a certificate by the Deputy Begis- 
trar that his application was irregular, 
ought to have moved the High Court with¬ 
in seven days from the date upon which 
the Deputy 'Begistrar handed him the 
. certificate. The words of the rule are 
“within seven days from the date of such 
certificate, the Applicant, either in person 
or by a Vakil or Advocate, shall present the 
application by way of motion in open 
Court to the Division Court of whose 
judgment a review is sought.” The learn¬ 
ed Vakil, when 1 asked him what was 


vides that ” in computing the period of meant by the woz^ application, agreed that 
Imitation {Erescribed for an appeal, an ap- that could only mean an application for 
plication for leave to appeal as a pauper, review. 1 think that is the correct ipter- 


and an appluMtion for a review of judg¬ 
ment ” (as is tibe case here) ” the day on 
which the judgment complaizied of was pro- 
nouneed, and the time-r^uisite for (d}tain- 
ing a 0^1^ of tho' decree, sentence or order 
aj^ealed against or 8 oa|ht to be reviewed. 
Shall be eiMiluded.” In my |ud|^&ent 
that-Isra.specific dii^c^ ;#hi<di.'hab’,'tier''' 
felted not only to, <ea but to ib . 


pretation. It is clear to zne that that ^e 
was intended to apply to the case wheie, 
'Deputy BegiArar gives a certifesa^^^ 
all the proceedings were in ordcTi^ll^ Jii^ 
to cases where the 

^ OMdmga 
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cnmstances came to the High C!ourt on an 
application for review of judgment, he 
would at once be met witii the answer 
that the High Court oould not hear the 
application it not being in order having 
regai^ to the certificate of the Deputy 
Begistrar. Therefore, in my opinion, 
that point is not a good one. 

it was next argued, the application 
should not be heard by this Court now, 
because the Chief Jui^ice of this Court 
can only hear an apfification for review 
if it is impossible for the Court which pass¬ 
ed the judgment to hear it, or at all events, 
if there is not one of the Judges who decid¬ 
ed the appeal available for the pprpose. It 
appears that the additional fee was not 
paid until 8th of March 1916 of this year. 
Until then the Deputy B^istrar was not 
in a position to certify that the proceedings 
were in order. Until that moment, no 
application could be made for review of 
judgment and inasmuch as Mr. Justice 
MuUic^ retired from this Court on the 29th 
of February 1916, and Mr. Justice Holm- 
wood went on furlough oi) the 10th of 
March, two days after this matter was put 
in Older, there was no time to make 
the application to either of the Judges. 
I, tiiersfore, think that the application 
may be made to this Court and for the 
reasons above mentioned it is not out of 
time. 

Mookubjbb, agree. 

[Their ]jord8hi|ie then beard the appeal 
<«i the merits.] 

Babu Baraiuahibasi Muherjee tcae the 
Petitioner. ’ , , 

Babas Sdrat Oh. Bdff Ohaudhimi, 
Dhirendra Krishna Ba§f and BOff 

for the Opposite Party. 

The JUDQMEMT OF XBCK OotItT WAS IM 
follows 

Sandtobon, c. J.—In this/ Oise 
facts are a little peculiar. *!!Flie 


wnsSLt kotM. tVoL. kk. 

Dabya. 

was brought by the Plaintiff agmnst the 
first Defendant whe is her father, and the, 
second Defendant who is her hnAband, 
and the action w|w brought for arrears of 
rent. The Hainnff alleged that die had 
purchased the property, from the superior 
landlord of the first Defendant, her father, 
on the Ist of September 1908, and she sued 
for four years’ arrears of rent,—^two, be¬ 
fore the purchase and two after the pur¬ 
chase. 

The defence set up by the first Defen- 
duntr, the Plaintiff’s fath^, was that the 
laud had not been purchased by the 
Plaintiff at all, but that he himself was the 
purchaser and that the purchase had been 
curried through in the name of his 
daughter the Plaintiff. When the case 
came before the Court of fir^‘ instance 
this issue as to whether the Plaintiff 
was the owner in her own right and in the 
interest which she claimed, or whether 
she was simply a nomin^l^.^her father, 
was raised; bat the les^i^^ Munsif did 
not deal with it: he expressly said that he 
did not deal with the question of title; but 
he said that inasmuch as the Plain¬ 
tiff had not proved the receipt of any 
rent .from the first Defendant, be was 
justified in giving judgment for the De¬ 
fendant against the Plaintiff. There¬ 
upon, the Plaintiff appealed to the Dis¬ 
trict Judge and besides appealing she 
made an application at the same time 
as the appeal i^der the proviso of sec. 
153 of the Bcnghl Tenancy Act. 

On the hearing of the appeal, it was. 
urged before the leuned District Judge 
on behalf of the Defendant that it was not 
competent for the Plaintiff to Iw- 

cause the case had been heaird Ity .the 
Munsif in {mrsuance of sec. 16d«;. d. - 
(b), the Munsif being a fudtdnl p^Bheer. 
especially empowered ty t^ Iiooal 
emment to exercise final jurisdiolKcm undiBr. 
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this section, and ibe amount daimed in 
tlie suit not exceedii^ fifty nipeea*. It 
*wa8 uorje^ that tho8e*being the facta no 
f^^peal lay from the decision of tiba 
learned Muhsif. On ihe other hand, 
the Pltuntiff said that an appeal did lie, 
because, she urged, the learned Munsif 
had decided a question relating to the 
title to the land, and the learned District 
Judge came to the conclusion that the 
learned Munsif had decided a question 
relating to the title to the land, and there¬ 
fore, he* held that an appeal lay, and he 
heard the appeal and decided that* the 
truth lay on the side of the Plaintiff that 
she in fact was the purchaser of the supe¬ 
rior landlord’s interest in the land and 
her father was liable to pay the rent for 
which sh|^ was suing. The application 
for revision under the proviso of ssc. 153 
naturally was not pressed, because the 
Plaintiff got all that she wanted, she 
having succeeded in the appeal, and that 
apjdicationMjBU^issed, each party [:ay- 
ing his ow^OTTO. Then the Defendant 
appealed to the High Court, and the High 
Court decided first that the learned 
District Judge was wrcmg in holding that 
there was an appeal from the learned 
Munsif to himself, and inasmuch *as there 
was no appeal from the Court of first in¬ 
stance to the learned District Judge there 
was no appeal from the learned District 
Judge to the High Court: and, on these 
grounds, the two learned Judges of this 
Court dismissed the ai^eal. An applica¬ 
tion was made to those two learned Judges 
en behalf of the DelSeiidant to exercise 
their powers if re^sion under rec. 316 of 
tha Proo^tt^ Code, but they said 
that regard tn iidie nature of tha 

,caae and the facto ^ lemiad 

Diste^. fpspudj. tboy did 

to extoeito^tibeir. .invisbo' ' 

. 


1 -* 


Under those circumstanoes ^e Defen¬ 
dant obtained a Buie from thf i ? Court for 
a review of the judgment of the two learn¬ 
ed Judges of the High Court. 

The first question we have to consider 
is whether the learned Judges weresright 
in holding that inasmuch as there was no 
appeal from the learned Munsif to the 
District Judge there was no appeal ftom 
the District Judge to the High Court. 

I agree with the decision that there was 
in this case no appeal from the Court of 
first instance to the learned District 
Judge, because the section says that *-* im 
appeal shall not lie from any decree or 
order passed, whether in the first mataneft 
or an appeal, in any suit instituted by a 
landlord for the recovery of rent whrare— 
(5) ”—have already read d. (b) and I 
need not read it again—‘ ‘ unless in either 
case the decree or order has decided a 
question relating to title to land or to 
some interest in land as belwe 3 n parties 
having conflicting claims thereto . 

As I have already satid, in my opinion, 
there was raised before the Court of first 
instance a question relating to title to 
land as between parties having conflictmg 
claims thereto. But the Munsif expressly 
refrained from deciding that question. 
Therefore that question did not come 
within the words of the section, vtz., 
“ where the decree or order decided a 
question relating to title to land as be¬ 
tween parties having conflicting eflaims 
thereto.” 

Then comqj» the second brandi ctf; - 
question whether the learned 
right in holding that there “ 

to this Court. In my ' 
every respect to them.j| 

The judgment was; 

^ which] oby 

inonuAg* % I 
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Kumar Chuokerhutty (1). In that case 
..the head-note is to thie effect; a anil by 
a co-sharer landlo^ for his share of the 
rent only, without making the other co- 
' sharers parties, is a suit instituted by a 
landlord for the recovery of rent within 
the meaning of sec. 153, Bengal Tenancy 
Act. Where the resat claimed in such a 
stiit did not exceed Bs. 50, and it was 
tried and dismissed by a Munsif who was 
specially empowered under cl. (h) of 
sec. 153 : Held —^that no appeal lay to the 
flubordinate Judge and hence no second 
appeal frcnn his decision reversing that of 
the Munsif. Now, at the first sight that 
would appear to be material to this case. 

. But when we look at the' facts of the case 
it‘is clear that neither the learned Munsif 
nor .-the learned Judge of the first Appel¬ 
late Court had decided a question of title 
to land : and, as in that case neither of 
the Courts had decided that point, it may 
have been right to have held, that “if no 
appeal lies from the Munsif to the Sub¬ 
ordinate Judge, no appeal lies from the 
Subc^dinate Judge to the High C'ourt.” I 
express no opinion on that question, as 
it is not necessary for the purposes of this 
case to do so. Bor in the present case the 
.learned District Judge had decided a 
'question of title between the parties, and 
..therefore, . in my judgment the case 
clearly comes within sec. 153 which, I 
■ naay^'^peat, says that an appeal shall not 
lie from any decree or order passed whe¬ 
ther in the first instance or on appeal 
. ... unless in eithercase the decree 

or order decided, a question relating to 
.title to land. In tWs case it seems to be 
pbvicnis that on appeal, there was a ques- 
'tion of title decided leiUDed Dis- 

'talet ^Jndge. Thetefoie, case, edroes 

'within the expiess proyisio'n of .tbat,®®c- 

Cl) 13 O. W. 813 (1888). 
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tion, and an appeal did lie from the 
learned District * Judge ta this • Court. 
Therefore, the position is this ; It being 
decided that ail>ppeal does lie from the 
District Judge to this Court, and it having 
been already decided that there was no 
appeal from the learned Munsif to the 
learned District Judge, the consequence 
iK that the decision of this Court must 
bo set aside, and as a natural consequence, 
tlie decision of the learned District Judge 
utust also be set aside. • 

i should be sorry if the matter bad to 
rest there, because one cannot disregard 
the finding of the learned District Judge 
who has investigated the case and has 
come to the conclusion that the Plaintiff 
is entitled to the relief whicl| she sought 
in this case, and has found that the 
triith lay on her side and that she was the 
real purchaser of this property; and, ! 
am glad to find that it is open to us to 
diroct fui'ther investig^i^^^ the matter. 
It is not disputed by tl^Kamed Vakil for 
the Defendant that we have jurisdiction 
to send this case back to the District 
dudge. for further inquiry to be made 
either by himself, or if he thinks rights by 
the' learned Munsif: and, we think that 
the proper course to adopt is that this 
matter should be sent back to the learned 
District Judge in order that he may in¬ 
vestigate the application jvhicfa was made 
under the proviso of sec. 153'for the nvi- 
sion of, the judgment of the learned 
Munsif. Thai proviso is to this effect: 
“ the District Judge may call for the re¬ 
cord of any case in which j|. Jtidt(rial <^&cer 
as aforesaid has passed a i^oree; cr mtler 
to which this section allies, if H^al^ipirirs 
that the judicial .officer has exMdsed 
iurisdiction not vested ha faii3a.hy<liMir, dr 
has f«led to exercise a* eo 

vested or has acted in the exeroild|3i|r;hie 
jurisdiettoQ illegelly or wij& 
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irregularity, and may pass such order as 
the District Judge thinks 

Therefore, thif case will go back to the 
District Judge, and if he has sufficient 
material already before hiih, to enable 
him to deal with the application under the 
proviso of see. 153, of course he will deal 
with it. But if he thinks that it will be 
necessary to refer the matter to the learned 
Munsif for taking evidence as to the facts 
—W'hich may be necessary for making 
the further enquiry—he will do so. 

The result of my decision is that the 
judgment of the High Court and that of 
the District Judge must be set aside, and 
the Defendant must have the coats of 
this Buie (hearing-fee—two gold mohurs) 
and also the costs of the appeal to the 
High Couri M well as the costs of the 
appeal to the learned District Judge. 

Mookbrjee, J.—agi'ee that this appli¬ 
cation for review 'of judgment must be 
granted as the proceedings throughout 
this litigation M||M^en characterized by 
a succession of inS^icable errors. 

The Plaintiff instituted the suit to 
recover arrears of rent from her father. 
The amount claimed did not exceed Bs. 50 
and the suit was tried by a judicial officer 
specially emjwwered by the Local Govern¬ 
ment to exercise final jurisdiction under 
sec. 153 of the Bengal Tenancy Act. 
The Defendant pleaded that the Plaintiff 
bad no title to the.rent claimed, inasmuch 
as the interest of the superior landlord 
had been purchased, not by the Plaintiff 
but by himself. On this state of the 
pleadings, a question cleanly arose “ rela-. 
ting to an Mterqil in the land as between 
parties oodBictijig <daims thereto ’ ’. 

The triid howe^, declined to 

mvestigivte point the 

suit on >a« the Plaibt^ 

had failed 1^ reaUaatipn. of 

' tt(m 'the' to yeans., 


she w'as not entitled to succeed in her 
present claim. The first , question is, 
did an apjjcal lie against this decree. 
Now in order to determine whether an 
appeal lies from a judgment passed by a 
judicial officer specially enqwwerod by the 
Local Government to exercise final juril- 
diction under sec. 153 of the Bengal 
Tenancy Act, the test to be applied is, 
not whether one of the special questions 
mentioned in the section has been in 
controversy between the parties, but 
whether the decree has actually decided 
such a question. In the case before us, 
the judgment of the ti ial Court makes it 
clear that the question of conflicting title 
was not decideil. Consequently, no ap¬ 
peal lay to the District Judge; yet an ap¬ 
peal was preferred to him. A preliminary 
objection that the appeal was incompetent 
was eiToneousIy overruled ; the appeal was 
heard on the merits, the judgment of the 
trial Court w’as reversed and a decree was 
made in favour of the Plaintiff on the 
ground that the interest of the superior 
landlord had been purchased by her and 
not by the Defendant. A second appeal 
was th^n preferred to this Court, and the 
decree df the District Judge was assailed 
on the ground that it had been made w-itli- 
out jurisdiction. This was controverted 
by the Bes]X)ndent, w^ho argued that the • 
appeal to the District Judge was coinia*- 
tent. This contention was rightly over¬ 
ruled on the authority of the decision, in 
Shiktbati v. Roderigues C2). This Court 
(Holmwood und J\rullick, JJ.), howesver 
did viot give Effect to the view that the ap¬ 
peal to the DisAict Judge was inocuaa]^-. j, 
tent, but proceeded to hold on the 
the decision in Bhagabati 
. Ktt/tnar Chucketbutty ( 1 ) 
the decree of the Distrito^, 

11) 12 0. W. M, 

( 3 ) 1 . 
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api>eal below. That the Court was oom- 


laaBBed without jurisdiction the appeal to 
this Court was incoinpetent. The I'esiilt 
was that the appeal to this Court was dis¬ 
missed and the decree of the Bistrict d ud^e 
stood untouched. On the present a])pli- 
cation for review of judgment, we are in¬ 
cited to consider the correctness of this 
decision. 

On behalf of the Bcspondent, the view 
has been maintained, that if an appeal has 
been heard without jurisdiction, no 
peal lies from the Appellate decree which 
must be deemed a nullity; reliance has 
been placed on the decision in Bhagabaii 
V. Nanda Kumar (1) and the observations 
in Amrita Lai Mukerjee v. Ram Chandra 
Roy (3). In my opinion, the proposition 
lormulated by the Bespondent is unscjund 
in principle and is opposed to the anthor- 
ijties. It is clear that the observations in 
Bhayahati Bawa v. Nanda Kumar 
Chuckerbulty (1), though expressed in 
general terms, must be limited bv the fnets 
of the case then before the Court. 'J’ho 
facts were such as made an appeal from 
the decision of the trial Court to the Subor¬ 
dinate Judge incompetent, and the deci¬ 
sion of the Subordinate Judge was also of 
such a character as made a second a|>peal 
to this Court incompetent under sec, 153. 
That decision when analysed cannot right¬ 
ly be regarded as an authority for the 
gieneral proposition that if an appeal has 
heard without jurisdiction, no aj>peal 
the appellate decree. TJie 
oiMMawatiions in Amrita Lai Mukerjee v. 
Ram Bhandra Boy (3) are also capable of 
a airniiariy limited interpretation# On 
the other hand/we have the decision in 
Akdul Hofigein. r. Kashi Shahu (4) where 
this Court beard an af^peal against an 
ai^^lete decree made- without jurisdiction, 
and revised the deciaiim d th# Court of 

(» 12 0. W. H. 886 (1008). 

(81 1.1. R.O0 oil, 6O ’(10O1>. 

(4) I. L, R. 97 0,1, 892 


latent to do is plain from the decision 
of the Judicial Committee in Meenakshi 
Kaidoo V. Subramaniya Sastri (6). We 
have finally tthe decision in Ran jit Misser 
V. Ramudar Singh (6) in which this very 
question was discussed and the rule Was 
laid down that where jurisdiction is 
usurped by a Court in passing an order 
against w'hich an appeal vrauld lie if it had 
been passed with jurisdiction, an apix'al 
against the order cannot be defeatedbn the 
ground that the order was made without 
jurisdiction. A decree made without juris¬ 
diction possesses none the -less the qualities 
of a decree as between the parties thereto, 
and if there is a statutory appeal‘from 
decrees made in suits of that character, 
the decree does not beco|pe unassailable 
because it has been made without jurisdic¬ 
tion. That an appeal lies against a decree 
made without jiuisdiction is indeed also 
dear from the terms of secs, 99 and 115 
of the Civil Proceduri^i'^le. In the case 
before us, as the ^l^dinate Judge had 
decided a question of interest in the land 
as between parties having conflicting 
claims thereto, an appeal did lie to this 
Court against his decree, under the express 
’provisions of sec. 153; it is difficult to ap¬ 
preciate how that appeal could be nulli¬ 
fied because the decree w’as vitiated by 
absence of jurisdiction in addition to other 
possible errors. I am clearly of opinion 
that the decision of this Court paiS»ed in 
appeal was consequently erroneous and 
that this Court should have reversed the 
decision of the District Judge on the 
ground (hat it hud be^u passed without 
jurisdiction. This apf^^ticai Ipr review 
must accordingly suoceed mid the decisiqtn 
of this Court s^ aside. 

The result of our order is that the ajipeal 

( 6 ) L.It.UI.A.)fle( 1 « 8 ?). 

(«) 18 a u a. n tma). 
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to this Court stands revived for disposal 
’under Or. 47, r. 8 of the. Code of Civil 
Procedure. Por reasons'already assigned, 
that appeal must, be allowed, the decree 
of tha Liower Appellate CouA discharged 
and that of the Court of first instance res¬ 
tored. But the question arises, what 
further course, if any, should be adopted 
in the interests of justice. It is plain that 
the decision of the trial Court was liable 
to be revised by the District Judge under 
sec. 153 of the Bengal Tenancy Act. A.s 
a matter of facet, an application for revision^ 
Was presented to him, but when the appeal 
succeeded, the application was abandoned. 
Now that it has been held that the a}>£jeal 
was incompetent, tlu'. I’laintiff should 
clearly be allowed to fall back iipon the ap- 
]>Iication, whi(^ may be deemed (o stand 
revived ; it will consequently be open to the 
District Judge lo proceed on the basis of 
that a](plication and to make such oi*der 
a.s he is competent to i>as8 under sec. 153 
of the Bengal Act. 

On thepe grounds^Higree with the order 
proi)osed by the C^hief .fustice in this 
matter. 

^ N. O. 

[CIVIL BEVISIONAL JUBISDIOTION ] 

Rule No. 959 of 1915. 

Satyendra, Nath Dbt, 
Petitioner, 

V, 

The Secretary of 
State for India, 
Opposite Party. 

Zunaegf detilV of 1919^ tee. 66—OuarifiaH of 
lunatie obtaining DadtHet Judg^fn pcrmiM'on to 
taio out omfMHU&tion iMon^^ fn dapoHf with Land 
AetfdMlton »/' tnag rofttm^to pag^ 

Where the guatdian of a hmdt '.c, 

in whose name a of mcney represent¬ 
ing his Mme of contpeMxttion money paid 
by the Land Aegnisitidfi'ColleoM was in 


Holmwood, J. 
Imam, J. 

191d, 

7, January, 


deposit in the Court of the Land Aaguisi^ 
tion Judge, obtained an order from the Dis- 
trief Judge under see. 56 of Act IV of 1912 
for payment to him of a portion thereof 
fof the maintenance of the lunatic, fke 
Land Acquisition Judge had no jurisdietiOtt 
to refuse the guardian’s application for 
withdrawing the money. 

This was a Rule granted on the 2nd 
September 1915 against an order of H. P. 
Duval, Esq., Land Acquisition Judge, 24- 
Pergunnahs, dated 1st June 1915. 

The Petitioner was the brother and 
natural guardian of one Gnanendra Nath 
Dey, a lunatic, who was residing in the 
Lunatic Asylum at Berhampur, and had. 
been maintaining the lunatic arid his 
family at Iris own expense until the date 
of the application in respect of which tfte 
present Rule was issued. In his applica¬ 
tion he stated that he was finding it diffi¬ 
cult to meet the just expenses incurred on 
the lunatic’s account; that the Land Ac¬ 
quisition Collector of Alipur had acquired 
the ancestral dwelling-houtie of the Peti¬ 
tioner and the lunatic and made in favour 
of the latter an award of Rs. 592 b^ing the 
share of compensation due to him, 
and had duly deposited the same with 
Siiecial Ijand Acquisition Judge to 
the credit of the lunatic; and the Peti¬ 
tioner prayed that the money niight 
be paid to him in order to enable 
him to meet expenses of maintairiing the 
lunatic and his family and filed receipts 
from the Lunatic Asylum for sums actually 
paid by him. 

The District Jufee gra-nted the pWyer 
ordering that Rs. 200 might be paid Ddt td 
the’ Petitioner for the present. ^ 

Thereafter Petitioner apfij^ tcJ> y’ 
Land Acquisition Jtfdge fot ftBOTN" 

mg him to w 
but'the Judge 
itig that the 


iinaraw too 
re; 
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pointed guardian' of the lunatic by the 
Court. 

■ Against this the J^etitioner moved this 
Court and obtained this Hule. 

Babu SantosU Kutnar Bose for the 
i^etitioner. 

Babu Atul Chandra Dutt for Babi4 llom 
Ch. Mitter for the Opposite Party. 

The Judgment op the Court was as 
follows :— 

The order of the District Judge api)<;ars 
to be in accordance with sec. 56 of Act 1V 
of 1912, the provisions of which are the 
same as sec. 20 of Act XXX'V of 185H’ on 
which the learned Judge relies. 'I’ht* 
Land Acquisition Judge therefore has n>> 
jurisdiction to refuse to pay out the })arli- 
cnlar sum di^cctt^d by the District Jtul^';' 
to be aijplied by the Petitioner for ili.' 
maintenance of the lunatic or l»is family. 
The lluJe is therefore made absolute and 
the order coinplainwl of is set aside. Tlieie 
will be no order for costs as the Secretary 
of State leaves the matter in tlio hands of 
the Court and does not oppose. 

N. (t. Jitilc made absolulc. 


[OBiaiNAL OaiMINAL JUBIBDIOnON ] 

First Session, Case No. 13 of 1916. 


Sanderson, C. J. 
1916, 

8, March. 


Kinq-Emperor, 

V. 

Sreenath Maha- 
PATRA and two others. 


Cr/minat Prooedure Code (.tc< Vof 1898), tec. 
898 ^Proaeeutor'e right of repiy—Addwing of evi¬ 
dence by aeeuted. 


During the cross-examination of some of 
the witnesses for the prosecution counsel 
for one of three accused persons in the case 
put to the witnesses certain letters as 
being written by them or their em¬ 
ployers. The soilnesses identified the 
letters wrhirh were then tendered as evi¬ 
dence and admitted. At the end of the 


case for the prosecution none of the ac 
cused adduced any evidence. 

Held— That under the dircumstances tht 
prosecution had no right of reply. 

That sec. ^2, Cr. P. C., must be r8dd ir> 
connection with sec. 289 and must be con- 
.HTtied accordingly. Hea'ding the two sec¬ 
tions together the right to reply which is 
given by sec. 292 arises only if the accused 
or any of the accused takes advantage of 
the right to adduce evidence at the time 
and in the manner specified by the Act, 
i iz., after the case for the prosecution is 
concluded. The correct test of deciding 
whether .the prosecution has the right of 
reply under sec. 202 is not whether the 
prosecution has been taken by surprise. 


IdU! three prisoners were tried at the 
I’irst Criminal Sessions of l^'.e High Court 
before Sir Lancelot Sander.son, C. J., and 
a common jury on a charge of having cri¬ 
minally conspired to commit the oifences 
of forgery for the purj 
certain other offens^ 



cheating and 


During the cro.s8-examination of two of 
the witnesses for ‘ the prosecution Mr. 
I’hornton, Counsel for one of the accused, 
put to the witnesses certain letters as 
having been written by them or their 
employers. The witnesses identified the 
letters which were then tendered as evi¬ 
dence and admitted. 


After the prosecution concluded its case . 
none of i>risoners called witnesses or ad¬ 
duced evidjence. 

Mr. 'SoHon, Counsel for the Crown, 
claimed a right to reply. 

Mr. Kardley Norton (with him Mf. 
McNair) for the Crown.—Sec. 289 has 
nothing to do with sec, 292 . which 
must be construed independently. The 
circumstances of this case give me a 
right of reply under sec. 292, Cr. P. C., 
The test is whether the prosecution htfs 
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been taken by surprise. Referred to 
Emperor v, Bhaskar Balwant (1) and 
• Emperor v. Timol (2)*. 

Mr. Thornton for the accused on whose 
behalf the letters in qhAstion were i>ut to 
the prosecution witnesses.—Secs. 289 and 
292 must be read together. This being so, 
it is clear that the prosecution has no right 
to reply in this case. 

. The Judgment of inR Court \Nas as 
follows :— 

Sandbrson, C. .1.—^In this uast* thcJthree. 
prisoners were charged nith criminal 
conspiracy to commit the offences of 
forgery for the pur]>os:e of cheating, 
fraudulently and dishonestly using as 
genuine a forged document, and cheating 
and cerli^ other offojices, which it is not 
necessary to siWicify in detail. 

During the cross-cxaniination of certain 
of the witnesses for the prosecution the 
learned C^ijB^L^j>earing for one of the 
prisoners ^^j^miBhe witnesses certain 
letters as having been written by them or 
their employers. 

The witnesses identified the letters, 
which were then tendered as evidence and 
admitted. 

At the end of the case for the prosecu¬ 
tion the learned Counsel for all the three 
prisoners declared that they did not mean 
to call witnesses or adduce evidence. 

The learned Counsel for the prt)8ecu- 
tion thereupon claimed the right to reply 
under sec. 292 of the Code of Criminal 
Procedure of 1898, alleging that one of the 
accused had adduced evidence by reason of 
the letters which the learned Counsel ap¬ 
pearing for him had put in during the 
crossroxamination'of the witnesses for the 

, „ . (1) t L. R. lOBoin. 421, (1206). .. 

W.c«l«aa»0«A 
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prosecution and therefore that the terms 
-of sec. 292 gave him a right of reply. I 
hold that the learned Counsel for the prose¬ 
cution had not under the circumstances 
above mentioned the right to reply and at 
the request of the learned Counsel engaged 
in the case who urged that it was d^irable 
to have a definite ruling on the i)oint, I 
undertook to put luy reasons for so holding 
into writing. 

In my judgment the question dei>ends 
upon whether .sec. 292 is to l)e construed 
independently of the preceding sections of 
the Act or whether it must he read in con¬ 
nection with them and in j)articuiar with 
reference to .sec. 289. 

If sec. 292 is to be construed indei>en- 
dently of sec. 289, then the putting in evi¬ 
dence of the letters by the learned Counsel 
for one of the accused during the cross- 
examination of the witnesses for the pro- 
stiction would in my opinion bring the 
case within the >^ction and give the juose- 
cution the right of reply : for I do not 
think that the correct test of deciding this 
matter is whether the prosecution is taken 
by surprise as has been suggested in some 
of the decisions. There is nothing to this 
effect in sec. 292 and to hold that this was 
the test woidd mean the implied addition 
to the section of some, such words as “ pro¬ 
vided that the Judge who tries the case 
thinks Ihe pro.secutioii has been talv-en by 
surprise by the evidence adduced by any 
of the accused.” Such an imjilication in 
-my judgment is not |>ermissiblc or neces¬ 
sary. 

In my judgment however see. 292 must 
be read, in tlbnnection with sec. 289 and, 
must bo construed accordingly. When so 
read, the intention of the legislature to my 
mind is clear. The schmoe, ttie. m 
that at a certain stage pf l|be' 
viz., ” where the ^ '^t-. 

nesses for the examm- 
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ation of any of the accused are concluded," 
the question is to be put to the accused 
whether he means to adduce evidence. If 
the accused does not then adduce evi¬ 
dence, provisions as to the course to be 
udopte(i are mode by the Act: if he does, 
then certain other provisions as to the 
coimje to be adopted are made, one of which 
is the provision contained in sec, 292 as to 
the right of rei>ly. Heading, therefore, the 
two sections togtither thp right to reply 
which is given by sec. 292 arises only if 
the accused or any of the accused takes 
advantage of the right to adduce evidence 
at the time and in the manner specified 
by the Act, viz., after the case for the pro¬ 
secution is concluded. 

The object of the legislature, in my 
opinion, being to give each side an oppor¬ 
tunity of commenting on the evidence of 
the other, this is accomplished by giving 
the prosecution the right to sum up at the 
conclusion of the case for the prosecution 
when the accused does not adduce evidence 
in the sense above mentioned, but con¬ 
iines himself to getting in certain facts or 
documents by the legitimate employment 
of the cross-examination of the witnesses 
for the ])rosecution, and in giving a right 
of reply to the prosecution when the ac¬ 
cused does adduce evidence in the manner 
specified by the Act. It is to be noted that 
this should not give rise to any inconve* 
nience for in the cases where documents 
are put in by means of legitimate cross- 
examination of the witnesses for the pro¬ 
secution, it must be obvious to those con¬ 
ducting the case for the prosecution for 
what purpose or with what object they are 
put in, and the prosecution will have an 
opportunity of commenting upon them in 
the summing up which is expressly pro¬ 
vided by the Act, at the conclusion of the 
case for the prosecution. Ebr these 
reasons 1 held that the learned Cotufsel 
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fur the )>roBecution in this case had not 
the right to reply. , 

Mr. T. H. Hume, Public Prosecutor, fof 
the Crown. 

Babu Bepin B^hary Palit, Attorney, 
for accused Sreenath Mahapatra. 

Babu Jogendra Nath Chatterji, At- 
tornev, for the other tw^o accused. 

S. C. M. 


lOftlMtNAL BBVISIONAL JUB1B1»0T10N,] 

Rev. No. 376 of 1916. 

Manmotha Nath 
Ohattbrjbs and anr., 
1st and 2nd Parties, 
Petitioners, 

* Ganga Gib Gossain 
and anr., 3rf.t& 4th 
Parties, Opposite Party. 

CrimincU Prootdure Code{A^ V o] 1898), $ee. 
1.^5—Addition o, parties—Sub-tec. 4 (1)—Wrong¬ 
ful and forcible ditp etceeion—Di cing tank vith 
sanction of MmiUsipalitg—l^ 'Mg^^*''Lji,tvt had 
notice of the proceeding todis¬ 
pute 

Where in a praceeding under sec. 

Cr. P. G., it appeated that one 
of the parties unthin two months from 
the (fommencement of the proceeding 
obtained sanction from the Municipality 
and proceeded to dig a tank on 
the land in dispute to the exclusion of 
another party who teas then found to be in 
possession : 

Held— That it was forcible and wrongful 
dispossession within the meaning of sub- 
sec. 4, cl. (1), of sec. 145. 

Held further— That under the Full 
Bench Ruling in Krishna KaminI' «. 
Abdul Jubbab (1) a party may be added 
provided he was concerned origindlly- in 
the dispute which was the foundation of 

(1) I. L R. 8ff Crf. IKB : i. a f C. Vif. N. 787 
IWOSS). 


Ohitty, J. 
Walmsley, J. 
1916, 
12, May. 
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■ the proceeMng and there is no necessity 
for a fresh proceedings. Further if a party 
is added before the inquiry begins, there is 
no irregularity. 

That whether or not^ there was then asn 
apprehension of a breach of the peace is a 
matter eminently for the exercise of the 
Magistrate’s discretion. 

For a person to he concerned in a dis¬ 
pute relating to land, it is not necessary 
to he actually present near the land or 
to hace had notice of the proceeding when 
starte(T. ^ 

ThiB was a Rule granted on the 27th 
March 1916 against an order of Babu Braja 
Durlabh Hazra, Jleputy Magistrate clf 
Howrah, dated the 22nd March 1916. 

The material portion of the order of the 
Magistrate was as follows :— 

“ AfIS enquiry, into a jxjtition filed by 
Manmotha Nath (lhatterjeo on 26thApril 
1915, the Police Sub-Inspector o^^Sv^ 
submitt^^^^^o^^^May 

of land and 
this di^^te was lik^y to lead to a breach 
Ull^f the j)eace. Proceeding under sec. 145, 
CTj. P. 0., was therefore taken on 9th June 
1915 iwid parties were called upon to file 
writtt'.n statements of their resjK’ctive 
claims regarding actual possession of the 
land. 

On 6th July 1915 a petition was filed 
by first and second parties effecting a com- 
jwomise by which possession was given to 
second party to the exclusion of third 
party. The fact that third party was ex¬ 
cluded was not brought to my notice and 
I erroneously decided the case in accord¬ 
ance .with the compromise, relying on the 
coodiX^ (?) of pleaders who appeared. 
The inatter was then tidaen to High 
Coofi] the case wee remanded. Elrat, 
notiod was issiied en li^d 


December 1915. Ganga Gir, third party 
and the first party ap|H)ared on 2l8t Janu¬ 
ary 1916. The first parly filed a petition 
stating that he had relinquished all claims 
to ]x>88essiun in favour of second party and 
that it appears from the evidence adduced, 
for several parties, there have been tres¬ 
pass and assault committed by different 
persons and it is clear there is likelihood of 
breach of the peace. 

Ganga Gir appears to be at the root. He 
admits that he executed a deed in favour 
of Sutkari in consideration of some money 
and Satkari and his mali got and retained 
possession until eight months ago, when 
second party took forcible possession. The 
agent of second ]>arty admits that second 
pitrty got })o.sse8sion only in July 1916, t.c., 
after the present proceeding was ordered. 
Before that, second party was not in pos¬ 
session. This is also the evidence of other 
witnesses for the second party. 

It is thus clear, second party obtained 
fonciblc possession, and that, since the 
order in the present proceeding. The 
tliird pai-ty Ganga Gir himself said t^at 
fourth party was in {lossessioD until eight 
months ago, when second party obtained 
forcible possession. 

Bo this case settles down to a dispute 
betw’een first party and fourth party. Kvi- 
dence of third party and second party sup¬ 
port the possession of fourth party. 

For the first party some witnesses have 
been examined, but their evirlence is «n- 
saitisfaetory so far as actual possession of 
the land is concerned. I’he evidence of 
the mali is s^ery vague and unwm^hy of 
credit. The only evidence, to which I 
should refer is that regarding the re-exca¬ 
vation of the tank in April exki lOlfi. 
The first party got this 
it seems that by this. 
fewcibly 
Gbiuta Bejt 



'emetod the 



380' THE CALCUTTA WEEKLY NOTES. [VoL. KX. 

Manmotha Nath Chattebjbb v. Oakoa Gib Gossain. 

fence or the hut on the land which was possession until he be evicted in due' 
pulled down by the second party. Witness course of law.” » , 

Gokul is now in the service of the second Babus Monmotha Nath Mukerjee and 
I>arty. He brought a criminal case Nareudra Nath Set for the Petitioners, 
against Ganga Gir for taking fruit etc. Babus Dasarathi Sanyal, Debendra 
from ^ the land, but his case was dis- \\,rain Bhuttacharya and Satindra Nath 

missed. And there is no satisfactory Makerjf'c for the Opposite Party, 
evidence that beyond employing men to re- 

excavatc the tank, the first party took any j udcjment of the Codht was as 

crops or fruit or exercised any act of follows:_ 

possession. \\'o adjourned this matter for settlement 

Afxirt from all this, the first pai*ty has between the parties but unfortunaj^ely they 
filed statements relinquishing all claim to i^^c j^een unable to come to terms; and it 
lX) 8 se 8 sion and he cannot now come in for incumbent on us, therefore, to decide 
possession for the benefit of a party—^the bother the Jtule should be made absolute 

second party—who has never been in y,. discharged. After liearing the parties 
peaceful possession and who only entered |p„gth vve are of opinion that the Rule 
on the land by force. Further it seems should be discharged, 
absurd that the first party should have rpj.jg imi.)orlant dates have bpl!»ft given to 

gone in for a lease in June 1914, of pro- i,y ^he learned Pleader who showed 
perty which had already been leased out but we do not think it necessary to 

in September 1911. full in this judgment. •• The 

The act of ixjssession that the first fJP^ /w ^nnfrd n:- *'nnr f-mnj- V riKfo-: 
I»rty exon=tod was is May and April r”. "L 

1915, which was within two months of itt gn. jrid relatS"*'jpPEMj^ I*'%e 
the proceeding and that parly cannot get p^rty Satk{,'ii^y^Hr ^pi./ary 

any benefit on account of it, inasmuch as 19^0 - rpbe p'roceedingB‘*§avSnmf u(fr 
the fourth party was thereby forcibly dis- „„ June 1915; but, m’co|^que.uct.^'- 

jK).ssessed. tbe .petition of compromise between the 

As I have already observed above there ^be second parties and the subse- 

is ample evidence to prove the posses^^ion of application to this Court, matters 

the fourth party, who got pillars put up at delayed and nothing had been done 

boundaries, excavated the tank, had a hut towards holding the enquiry. On 7 th Ft b- 
erected, and also kept imlis who grew ^uary 1916, the fourth party, Satkari Das, 
crops on the land. One of the fnali? ai»plied to be made a party alleging that he 
Balaram on behalf of Satkari, successfully bad all aloug^been in possession of this 
prosecuted Ganga Gir for trespass on the under a lease from Ganga Gir, dated 

land and got him fined on ^th May 1912. September 1911. He was accordingly 
From all this I consider that the fourth made a party and the proceedings went on. 
party has been in actual possession until It is argued for the petitioners first and 
he was forcibly ousted within two months second parties, that the Sub-diviinonal 
before the date of the proceedii^, and I Officer had no jurisdictibU so to add Satkari 
accordingly declare the said fourth pBirty Das without drawing up fresh proceedings. 
Satkari Das to be in possession of the land This matter appears to be decided i}y the 
and I hereby forbid all disturbance of such Full Bench case of Kri^na Kamini v. 
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^Abdfd Jubbur (1),. TJiere it hpld that 
a party might be so added ppovided he was 
concerned originally in the di8i>ute which 
was the foundatipn of the proceeding. If 
that was so, there would necessity 

for a fresh proceeding. It was further 
held that if a party were added before the 
enquiry began, there would be no irregulir- 
ity. In this case, the enquiry did not com¬ 
mence until *4111 March when the first 
witness examined. It was argued that 
Satkari was not concerned in the dispute 
which was tBe foundation of the proceed-^ 
ings. It is true that he was absent from 
C'alcutta at the time and, therefore, was not 
likely to be actually involved iix the breach 
of the peace which was then apprehended; 
but that he was concerned in the dispute 


as to TO 

liadi 
V. Su, 
the su 
turned 
I sec. 59. 

10 btiarijfi 



there can be no doubt. If 
and the matter had bee, 
otice, there can be no dc^ 
he could have ajqdiedng law 
made a JBesides,- as 

stmetion of'.cl*. (3) 
.t^'^^^^^enan,qy ’Acf,_ it 

ie’.bcfoj>3 iis. 


basis of,wrongful and forcible disposses¬ 
sion within the meaning of sec. 146 (4) (1). 
Afi to that it apiiears that on 12th April 
1916 within two months from the com¬ 
mencement of the proceeding, the first 
party obtained sanction from the Mun^ 
cipality and proceeded to dig a tank on the 
land in dispute to the exclusion of the 
fourth party who was then found to be in 
possession. It is argued that that is not a 
wrongful and forcible dispossession. It 
was admitted that it might be wrongful but 
would not be forcible. We think that it 
comes within the meaning of the word 
“ forcible ” used in its ordinary signi¬ 
ficance, though possibly not within the 
meaning of “ criminal force ’’ as defined 
by the Indian Penal Code. 

We accordingly discharge the Rule. 

■ 8. C. M. Rule discharged. 


H1I<NAL BE7I3:0NAL JUBISDIOTION.] 

Rev. No. 411 of 1916. 


Ihi' . 

lase b^|iiM^B.ve been conce 

ThentTPwas argued that there was no 
further apprehension of a breach of the 
pe^e,',.this being the subject of ground 
No. 3. to that, we have the exx>iicit 
finding by the Magistrate that in conse¬ 
quence of certain things having taken place 
he thought that there was still a likelihood 
of a breach of the peace even at the date 
of his order, 22nd March 1916. This is a 
jmatter eminently for the exercise of the 
Magistrate’s discretion and we should be 
sorry to interfere with it. 

, The last ground was that the Magistrate 
has no furisdicti^ to pass the o^er on the 

a) !• h. ^ &0 <U. : a 0^ « O. W. N«. 

J9l 


JHITTV, J. 
fALMSLET, J. 
1916, 
18, May. 


Chandra Kanta Kanji- 
liAL, Petitioner, 

V. 

King-Emperor, on the 
complaint of Parbaii 
Sarkar, Opposite Party. 

Criminal Proeedurn Code (Act V of 1898), ooet, 
144, 195, 476—I»‘iun Penal Code {Act XLVof 
1860), tee. 188—Prohibition order under tee. 144, 
Cr. P, C., potto t without anp ov-deno$-.—Proiteu- 
Hon for ditobodienee of order not properly patted 
—Coffnitonee of eaee under teo 188 by the tame 
Magittrate who patted the order disobeyed. 

A servant of the first party filed a peti- . 
ton before the Sjtb-divisional Magistrate 
complaining that the second party were 
about to construct a drain and if the fifH 
party opposed them there was a 
of a breach of the peace, 

Magistrate without taking^ l^ 
issued an tn/a«ction iMlrflifF P. 


0., against the «ea?t 


A .'.:r 


1Y5 
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day oil the complaint of the same man the 
Magistrate summoned the second party 
under sec. 168,1. P. C. Subsequently he 
transferred the case to a Magistrate with 
second class powers and again withdrew it 
ffom his file and sent it to the Additional 
District Magistrate. 

Held— That the proceedings were wholly 
irregular. 

Thai the order under sec. 144, Cr. P. C., 
should nerer have been made. 

That in summoning the second party 
under sec. 188,1. P. G., the Sub-divisional 
Magistrate was taking cognizance of the 
offence under sec. 188,1. P. V., which he 
had no power to do. Either action by the 
Magistrate under sec. 476, Gr. P. C., or an 
application for sanction under sec. 195, Gr. 
P. C., was necessary 


about to build a pucea drain upon ijmali, 
land and that there was . a likelihood of a 
breach of the peace. 

The SubfdiTiSional Officer without 
making enquiry, without calling for a 
police report, and without examination of 
the complainant, passed the order; 

“ Whereas it appears from the petition 
that second party wants to forcibly make a 
pucca drain to the detriment of the interest 
of the^rst party and whereas both are lich 
zemindars and persistence on the part of 
'one may lead to a riot or breach of public 
peace, I hereby direct under sec. 144, Cr. 
P. C., that second party do give up making 
drain unless permitted by a Court of com- 
petent jurisdiction,” 


-ti 7 ''that the 
given o 


Next day on a report alk'-^ 

The HljhCmHqumhed the proceedings «« showed 

.'ed at 9 P.M. and construe, 

the 



under see. 188,1. P. G., and also set asi 
the order under sec. 144, Cr. P. C., whl 
was the foundation of those procerdin 
although that order had expired. 

This was a Rule granted on the 17tK 
April 1916 against the proceedings under^*^ 
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sec. 188, I. P. C., pending against the 
Petitioner in the Court of the Sub-divi¬ 
sional Magistrate of Manikgunj. 

The facts are as follows :— 

Hem Chandra Ray Chowdhury and 
Dinesh Chandra Ray Chowdhury are joint 
owners of a piece of land lying between 
their-" respective houses. That piece of 
land is used 6y both parties as a common 
passage and for drainage of water from 
their houses. The, kuteba drain adjoining 
Hem Chandra’s house aifd passing over the 
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there was some' 

ing inasmuch as the req«.,,*.*.^gjj 
195 or 476 had not l>een fully thoii' 

The Sub-divisional "'^IWi'cer thereupon 
withdrew the case to his own file and 
ordered as follows :■— 

” This case has been started on the 
complaint of Parbati Sarkar and sub¬ 
sequent ei^amination of process service 
peon. 1 find that under strict sense of the 
law, I should have sent it up after Nazir’s 


said land, having been partly filled up, a report and examination of peon to nearest 
pucca drain was begun to be constructed • Magistrate of first class and not to second 
for proper discharge of water. officer having only second class power. 

One Parbati Sarkar, a Tabsildar of I accordingly withdraw it from his file 
Dinosh Babu, complained against the Peti- and send it to- Additional District Magis- 
tiom r under secs. 144 and 107, ,Cr. P. C., trate at Dacca, the nearest Magistmte of 
alleging, inier alia, that the PetitaonOr was first class powers, forlUi^NMnl*^'’ 
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Chandra Eanta Kanjilal ». Kino-Empbbob. 

The Additimal District Magistrate of 
Dacca, in spite of Petitioner's objections, 
took cognisance of the case and trans* 
ferred it for trial to Moulvi Mohamed, 
second officer of Manikgunj.| 

Bahus Dasaratki Sanyal and Ramoni 
Mohan Chatterji for the Petitioner. 

Babus Monmotha Nath Mukerjec and 
Jogesh Ch. Gupta for the Onpusite Party. 

Mr. Camell for the Crown. 

The Judgment of the Court was as 
follows;— • 

We have heard the learned Deputy 
Legal Bemembrancer who shows cause in 
this case on behalf of the Magistrate ; but 
we think that the proceedings now com¬ 
menced under sec. 188, I. J’. C., are 


defect; 
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ore than one reason, 
the Older as ma(1<it^ 

C., by the dit Sx1 

December 1916, Existing law 
de. A Resides,- as 

l^pM|^structix)]i of .cU (SV 
t^'BeuPp^enapgy’Aci, it' h 
e^P^e’.befobe’iis. 
ot'l.thc/^^sct 

e*’fenjtte 

er^tt sird^^lnd 
the Defendants ob- 
Ithway or constructed a 
drain there and if the first party opposed 
them then there would be a likelihood of 
a serious breach of the peace. The Magis¬ 
trate todc no evidence and had^ nothing 
before him on which to make the neces¬ 
sary record of the material facts of the case; 
but on that petition alone he passed an in-' 
junction against the second party under 
sec. 144, Ct; P. C. This appears to us 
to be wholly irregular. The threat of a 
breads of the peace was from, the fizvt 
party ond tbe Magistrate might well have 
on that petition said, to the person who 
{uesented it that he would bind bim down 


under sed. 107^ The proceedings were 
pushed through with great haste; the order 
is said to have been served at 9 p.m. on 
that day. On the 10th, on the complaint 
of the same man, Parbati Sarkar, (he same 
Sub-divisional Officer passed the following 
order ;—“ Summon Chandra Kant Kat^i- 
lal, Debendra Nath Ganguli, .Khider 
Sarkar and Chandriapal Singh under sec. 
188, I. P. C., for 9th Jamuiry 1916.'’ As 
we read this order, it can only mean that 
the Sub-divisional Officer M as taking (*x>g- 
nisance of the offence under sec. 188, 
which he had clearly no powei* to do. 
There would have to be either action by 
him under sec. 476; or an a])plicatioa for 
sanction under sec. 195. It is now sug¬ 
gested that that order should be taken to 
be an order under sec. 476, because on 22n(l 
March, a long time after, the S\ib-divi- 
sional Officer transferred the case to the 
le of anotlier Magistrate for trial. It may 
[6 noted in passing that the Magistrate to 
bom be then purported to transfer it had 
o jurisdiction to try the case, if the order 
as under sec. 476. We think that the 
whole proceedings were irregular. The 
Buie must be made absolute. The order 
under sec. 144, Cr. P. C., has expired, but 
it is set aside as being the foundation for 
the proceedings under sec. 188, I. P. C., 
which are also quashed. 

S. C. M. Rule made absolute. 
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Habihar Missbr d. Sybd Mohambd. 

Putna H<gh Courts until (tuHni«dfr<m hy Ftdl 
Bmoh—Civil t rocedure Codv (Art F 0 / 1904), Or. 
XXII, rr. 11 au>l 9—Withdraw 4 of mrp^tw tih- 
proettdt Morning to the Plaintiff by Pe/endant— 
Suit instituted more than thrre years from date of 
withdrawal^Lfmitation Aet (IX of 2908), Art. 
or liO applieahle. 

Where an application for substitution 
was made more than six tnonths after the 
Appellant’s death before the Registrar and 
the Respondents did not put in any objec¬ 
tion before the Registrar to the hearing of 
the appeal, the application for substitution 
was treated as an application for the 
restoration of the appeal after abatement. 

The Plaintiff, a purchaser at auction 
sale of a revenue-paying estate, made 
default in the payment of Government 
revenue and the estate was sold and the 


the Patna High Court until dissented from 
by a Full Bengh. 

This was an appeal preferred on the 11th 
August 1914 against a decision of S. Shec'p- 
shanks. Esq.*) District Judge of Mozuffer- 
pur, dated the 2bth May 1914, affirming 
a decision of Babu Amrit Lai Palit, Sub¬ 
ordinate Judge of Mozufferpur, dated 30th 
November 1912. 

The facts out of which this appeal arises 
are shortly as follows :— 

The Plaintiff purchased in June lOOi 
JNTouza Narwara Eulwati, bearing Touzl 
No. 11733 at a sale for arrears of Govern- 
raf^nt revenue. This Touzi formerly be¬ 
longed to Syed K,asim Ali whose heirs and 
legal representatives are the Defendants. 
After his purchase the Plaintiff, it was 


surplus sale-proceeds were withdrawn by ®hcged, lost his only sonC givefi'"''^ 

the Defendants, the original proprietors ^ Benares; showed”"^® 

whose names still remained in the registei^fiaeu^f^ '* therefore wibessar^' to 

and a suit was instituted by the Plainti^^ddm^ ® ’ ^ possession ^f^t,*.The 

for the recovery of the money so. wi^^ .fi gfrunieh' 

drawn, more than three years after 7 

date of withdrawal. . [ gn.jird relaley 

Held—That Art. 62 of the Umitatioi^^ obr';ary 

Act applied and the suit was barred !>'/^ ^ 

1 : .. r* 8omeW,rt,vM>nii#.iu*t / 

iMnrfatwn. 

Muhammad Wahib t?. Muhammad for Bs. l,2%en fully 1903. 

Amber (1) and IjAchmi Narain Sinuh r. After the d iVAmr 
Dhanukdhabi Prasad Singh (2) referred demands, Rs. 1,220-2-3 remained 

to. /?£hw\a{4: iTi fta OTirT\1i-fci i 


After the deductibi 


^lU'bvemmen t 


demands, Bs. 1,2*20-2-3 remained in 
deposit in the Collectorate as surplus sale- 


Money paid to one party with the implied 
intention that it should finally reach the 
hands of the party to whom it actually 
belongs, is ntoney, within the meaning of 
Art. 62, paid to thdt pajiy for the tissoof 
the gctual person in whom the right to re¬ 
ceive it vests. 

The decision bty. a Divisionqi Bench of 
the Calcutta High Court is binding upon 

(l) 1. L. R. S2 Oftl. 637 (1905). 
iS) 17 lod. Cm. $61<<}912). 


proceeds. The Defendants, it was alleged 
by the Plaintiff, having found the Plain¬ 
tiff ovwwhelmed with grief and taking 
advan^^em the same, withdrew from the 
Mozufferpur Collectorate the entire sur¬ 
plus sale-proceeds on 9th February 1906 
on the strength of their ancestmr’s name 
being on the record. The Plaintiff alleged 
that when he came back from pilgrimage 
and made enquiry he caine tp'HfcnOw on 
the 16th January J911 of the fraudulent 
proceedings taken by the Defendants and 
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Habihab Missbb V . Syed Mohahbd. 

therefore filed the present suit on 6th Feb¬ 
ruary 1912 for the recovery of the amount 
together with interest. The defence inter 
alia was th^t the suit was barred by limita¬ 
tion and that it was not true that the Plain¬ 
tiff became aware of the withdrawal of the 
money in January 1911. The Subordinate 
Judge held that there was no reliable evi¬ 
dence in the record to siipjxurt the Plain¬ 
tiff’s averment that ho came to know that 
the Defendants withdrew the money in 
January 1911 and that the Subordinate 
Judge ’was not prei)ared to believe the 
stwy. He further hold that Art. 62 ap¬ 
plied to the case and dismissed the suit. 
On appeal the District Judge confiimed the 
judgment of the Primary Court. The 
Plaintiff thereupon preferred this second 


(^haran Af 

■ Nath P.„J‘xisting law^^. 

he suE^Ilk. . . JAesides^ as ’A 

urned-^OPKtjjfcfl^sfrruction of .cl'. ($) (m 
ec. y^enaihsy ’Actj, it h Ah 
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/’A^iihe ■of., the. Effect ofA is 

l&nase of^e^.tenure no 

M aterest or the u^or , 

rX|H^grant.ed, t<y|psetting aside (hat abate- 
pdemKytiif^M died on the 29th 

August 1914, and the application made 
for substitution.before the Registrar was 
filed on the 6th ' March. It is patent, 
therefore, that when that a}>p]ication was 
made to the Registrar the appeal had 
actually abated and should have been 
struck off the file, to be restored only after 
proceedings in due form uhder r. 9 of 
Or. XXH. The application for substi¬ 
tution w'as therefore made in wrong form. 
Tt.appears to have be^ treaitedi'however, 
by ittie'Rs^striu* as an application fpr the 
restoration of the appeal upon file; 
’notieeB were issued to the'Besponditflla, 


and they did not put in any objection before 
the Registrar to the hearing of the appecd. 
We have, therefore, in considerinjg this 
application, dealt with it as an application 
to set aside an order of abatement, and 
having regard to all the facts of tl^e ease, 
are satisfied that fhe Appellant was pie- 
vented by reasonable cause from making 
the substitution in due time. We there- , 
fore direct that the abatement be set aside. 
and the appeal heard upon its merits. 

The facts of the cose upon the merits 
are, that the Appellant was the pur¬ 
chaser in auction sale of a revenue-|)aying 
estate. He defaulted in payment of the 
revenue, and almost immediately aftar 
his purchase the estate was again brought 
to sale. The original owner remeuned on 
Register D as the proprietor of the estate, 
no attempt being made by the Plaintiff 
to obtain ^bstitution of his name. 
Taking advantage of this fact, the Defen¬ 
dant withdrew the sale-proceeds lying in 
the Collcctorate. The Plaintiff therefore 
instituted this suit for the recovery of the 
money paid to the Defendant by the 
Collector. 

The Plaintiff instituted bis suit more 
than three and less than six years from the 
date of the payment. There has been a 
definite finding of fact by the lower Courts, 
that the position of the Plaintiff was such 
that he could not possibly have been kept 
out of knowledge of the payment to the 
Defendant, and his right to sue thereon, 
by any fraud of the Defendant. The sole 
question for decision is—^Does Art. 62 or 
Art. 120 of^ the .limitation Act .ap|)ly? 
The argument of the learned Vak^l fbr the 
Ai>pellant is, that it cannot be thaib 
money has been paid to fojr 

the use of the Plaintifi>,jjj0c^^;l^fe'wi^ 
a deliberate intenticil9^;^»‘1^^ ^ the 
Defendant to for fhe 

Plaintiff’s use7:^^|^P^V'^ Art. 62 
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is jnAppIicable. In patting forward this 
argament the learned Vakil has the whole 
case-law of India against him. It is not 
a question of the Defendant’s intention in 
taking the money. He undoubtedly in¬ 
tended to rob the Plaintiff and intended to 
keep fhe money for bis own use. But 
this ist not the point. The point is, for 
whose use did the party making the pay¬ 
ment intend the money? The greater 
number of the cases before us are suits 
upon mortgage deeds, in which the right 
of the Plaintiff was known to the mort¬ 
gagor paying in redemption, and this, in 
fact, was the position in the case of 
Muhammad Wahib x.‘Muhammad Ameer 
(1). An attempt is made to distinguish 
that case and the analogous cases from the 
present case, on the ground that the 
Collector, who paid the money to the De¬ 
fendant, neither knew nor cared anything 
about the Plaintiff’s rights. A case ac¬ 
tually in point is before us in Lachmi 
Narain Singh v. Dhanukdhari Prasad 
Singh (2). This was a decision by a 
Divisional Bench of the Calcutta High 
Court, and it is binding upon this Court 
until dissented from by a Full Bench. 
We are in entire agreement with the con¬ 
clusions arrived at in that case. Tlic 
Collector, though ho may have been ignor¬ 
ant of the Plaintiff’s rights, ^mid the 
money to the Defendant, not because he 
was the owner, but because under sec. 31, 
Act XI of 1859, he was bound by law to 
pay the money to the recorded proprietor 
or his heirs or representatives. The 
Collector must have been fully aware of 
the ri^ht of the owner to tfitimately re¬ 
cover and enjoy the money. We must 
take it as reasonable to suppose that he 
handed the money to the Defendant with 
the intention that it should be ma^ Over 

1 . L. a. 82 Oal 827 0806 ). 
t*) IT Ind. Ca*. 861 (18J2I 


to the real owner, if, indeed, that real 
owner was other than the recorded pro¬ 
prietor. 

We are of opinion, therefore, that not 
only is the case gqvemed by the case that 
\vc have quoted, but also that that case is in 
accordance with the whole trend of case- 
law throughout the Courts of India, that 
money paid to one party with the implied 
intention that it should finally reach the 
hands of the party to whom it actually 
belongs, is money, within the meaning of 
Art.,62, paid to that party for the use of 
tile actual person in whom the right to 
receive it vests. 

The apf>eal is dismissed with costs. 

A. K. B. Appeal dismissed. 
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ApplieatioH for probeUe 
aomprorntM betwem propounSSfi^^^Wllr^iii^fsetor 
dividing tottator^v property—PraheUv ease dtoidoi 
on <u<iA oompromim without proof of Will, whether 
logoi—Civil Proeedufo Ooie (dot V of 1908), Or. 
XZIII, r. 8—‘See. 88, Probote and Adminiefyv- 
tion Aet {V of IMl)- 


There can Be no dismissal of a probate 
efiose in accordance with the terms of a 
petition of compromise between the pro- 
pounder and objector. The main issue in 
such a case is whether or not the WiU has 
been proved and the only effect of a oom- 
pronuse is to reduce a con^tious priced- 
ing into one which is not contentious, hut 
thtf d^ not absolve .the Court from the 
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Mussammat Janakbati Thakueain V . Babu Gajanand Thaxur. 

task oj either granting pohate or refueing . 1911, leaving a Will alleged to.iiave been 
it. If a compromise hiu been made and executed on the 9th of June 1911. P«>- 
the objector iMthdraws from the contest, • bate of the Will was applied for by 
the Court icill grant .pj^obate in common Hand and Gaja Nand, sons of 
form, but the Court cannot dismiss the case Nand, on the 6th of December J9H. On 
altogether and embody the terms of the the 18th May 1912, Janakbati, theVide^ 
compromise as if the decree was one of Rudra Nand, filed an objection ^ttadt- 
capable of execution by him. ing the Will as a forgery. Cm the 18th 

Sec. 83 of the Probate and Administra- of August 1912 a petition alleged to have 
tion Act read with Or, 23, r. 3, C. P. C., been signed by Janakbati was filed befom 
merely means that in a probate case the the Court stating that she and the pro- • 
Civil Procedure Code so far as possible pounders had agreed to divide the testa- ? 


^2) 


determines the procedure of the Court. 
These sections nowhere say that it is com¬ 
petent to the Court to allow the parties to 
divide the testator*s property without 
proving the Will. 

,IjAL Chowdhuby V . Nailabh 
.^y(n">IX)r>v4CH0WnHUBY (U,^--^^BODA 

V. ..Jfkisting law 

the su^HjiA^ an ag iyu^r JBesides,- as V 
turned ^ Mr l1p|pMstri ict'h)U of .cl*, (i) 
sec. 69 .of ’Act, it' h; 
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r •a^tho .’o^ct of 

lase bf;^e^lenure 
iterest or* 
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Ion Mukerjee for the Res¬ 
pondent. 
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Judgment of 
follows;— 


THE OouBT was as 


1. Can this case be disposed of in temW 
MumoK, J.—Rudra Nand, Kula Nand ^he petition of compromise? 

and Tirtha Nand were three brothers of ^ pid Mussammat Janakbati sign the 

a Mitakshara family, living joint in food petition of coWprcmise with fuU knoBftiSigg 
and wor^p. It is alleged that Kula Nand contents after it was written^ 

separated from the joint family about 
twenty years before the Will, which is the 
sublet of the case bdEore usi’ 

Am 


Nand died on the Itth 
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of its contents 

The learned District 
upon the two issues a^ 
fouiid that inasmuch w|' 
with full knowji ■* 
compromise, 

!to resile 





tor’s property and praying that the appli¬ 
cation for probate might be dismisseA 
on compromise without decision. 
appears that on the same day anotbln: 
petition purporting to h^ve been signed by 
Janakbati was filed before the Court 
stating that the petition of compromise 
had not in fact been signed by her. 

On the 26th of May 1912 the learned 
District Judge framed the followini^ issues 
for determination :— 

1. T.S the Will propounded by the 
Plaintiffs genuine? 

2. Was the testator Rudra Nand Thakur 
in a sound disT)osing state of mind when he 

he Ap- alleged to have executed the said Will? 

3. Are the Plaintiffs entitled to probate 
as prayed? 

But on the 19th of August 1913 he dis- 
regardtid the issues framed on the 25th of 
Afay 1912 and addressed himself only to 
the two following issues 
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oicdered the case to be dismissed in terms 
of the petition of compromise. The 
learned District Judge's de(a:ee is to the 
same effect and after reciting that the 
case is dismissed in accordance with the 
petition of com{HX>mise it .proceeds to 
embo4^ in it the full terms of that com¬ 
promise. %'fae present appeal before us is 


testator’s propel^ without ,proving the 
Will. I 

The cases bl, Lal-^hoicdkury ▼. 

Kailash Chandra Chowdkwy (1) and 
Sarqda Kf^nta Ddss v. Gohindo Mohan 
Dms (2), carry the case of the Respon¬ 
dent no further. In the first of these 
two cases it was no doubt laid down that 




given by the Court it is not open to the 
objector to insist upon the proof of the 
Will. view' of the lear 
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^jMcferred by the objectrix who asks that ^^'hen prijbate has been givem.in common 
the case should be remanded in order form upon the filing of a petition of com- 
that the execution of the Will may be promise by the objector it will no longer 
. proved in solemn form. bo open to the same objector to re-open the 

It is quite clear and the learned Vakil proctv'dings by way of revocration. But 
^r the Respondent admits that the learned Ihc learned Vakil for the Respondent has 
District Judge’s order, as it stands, can- been unable to show any case which goes 
not be supported. In a probate case a so fa** as to say that before probate is 
decree such as that passed by him is mean¬ 
ingless. There (»n be no dismissal of a 
probate case in accordance with the terms 
of a petition of compromise. The main 
issue in such a case is whether or not the 
WHl has been proved and as has been 
pointecl out in several decisions in the 
‘Courts the only effect of a compromise is 
to reduce a contentions ])roceeding into 
one which is not contentious; but this 
does not absolve the Court from the task 

t 

of either granting probate or refusing it. 

If a compromise has been made and the fh*' obj 
objector withdraws from the contest the ber objection but it is 
Court will grant probate in common form 
but the Court cannot dismiss the case 
altogether and embody the terms of the 
compromise as if the decree was one ca]:>- 
{ikble of executi(^ by him. 

The learned Vakil for the Respondent 
relies upon XXm,, r. 8 of the Civil 
Procedure G(w .xpad with atfo. 83 of the 
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Indian Probate and. Administration Act. 
But these sections meii^ly mean that in 
a probate case the <Jivil. .Procedure Code 


t grc.atrd reini^ ' 

party Satkl 
lilUss^ 

Snx had^SJhSbe 

fully ri>cc;t»n 

the 19th of August i 
drawn that petition and that she was insist¬ 
ing upon the trial of the issue whether the 
Will had been duly executed. She was 
not estopped from withdrawing her objec¬ 
tion and fn^ asking that the Will 
should be pr^d in solemn form. This 
Ixdng so the Order and Decree of the lower 
Court .must be set aside and the case re¬ 
manded for disposal according - to . law. 
The objeetiix will have a chance 


so far as possible detennines thd%^0ce- tf'sting tb» genuineness of the Will'And 
dure of the Court. sedii^ no- ^ .^1 probate must b^ ' 

where say that it is oainnel^ ..t<;t the 2* uo w n loss iMim. 
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Appeal in bad livelihood cases. 

C’hai). Vlll of the Code of Ciimiiial i*roce- 
dure deals with security lor ket'|)ing the peace 
and for good beliaviour, secs. 100 and lUV pro¬ 
viding of the foruier and s cj^. 108, 

latter class. 


109..;.f56 


til 

1h)S 


ppor 
"I had, 

V. Stt 
the su* 
turned" 
isec. 60, 

10 bea?iij‘| 
f/’A'ftythe, 


r ■** 

a_ bond for keej^i^.jo.] Jjt ^ 
under sec. JOO fisting law I 
tximuiu i^y 

„ strnction of .d*. (3) o 

,tlyoi’Belra||^erianifi^ ’Aci,^ it' hi 
|ftk ftie^pehef ojje' fis. 

x)C,the -'(S!^c*t of 


ant] 


lu 


jfhase of t^e.^fenure b^ 
terest 


ir 

,^Tch })erson does Jiot 
furnish ^Q-JPred, issue a warrant 

directing h!f|i4|^iiiu«i9^ in prison pending 

the orders of the Hession.s .Judge and the pro- 
c('eding8 shall be laid as soon as conveniently 
may be, before such Clourt and such Court after 
examining the proceedings and requiring from 
the Magistrate,any further information or evi¬ 
dence which it thinks necessary may pat^s such 
order on the case as it thinks fit. (Sec. 1*23). 

On a reference under sec. T23 the Sessions 
Judgfe is bound to come to a decision on the 
merits of the order demanding security (In re 
{l<ig(in Ghjj^ra Oasx, 12 G. W. N. 46,3) and 
his order^J^ld ,on the face of it show that he 
Has'^nsi^lil Ittn vase of each of the accus¬ 
ed r if th^jj^.stiveral, on the iner% and 
septtrately that of the others -^alu' 

Mirza, t Any ^hon 

ordei^ by a Magistlwrte dEhof t%J the District. _ 

VMagiitltt^e^^ito give seciiilty foif jjebd hehaviottr ^ pec 


ui^er secs. 1(^, J09 and 110 may appeal tq.the 
Distiict ^lagistrate irres])ective ot the period 
lor which the, bond has been ordered to be 
executed, ^iow a person against w'bom an 
order has been made by a Magistrate other than 
the District Magistrate to execute a bund ipr . 
good behaviour under sec, JlU for a period 
exceeding one year has the right to appe«di. ^ 
the J-hstrict Magistrate under sec, 406 "*ibut 
whether or not he exercises the right of appeal 
th(‘ matter goes to the Sessions Judge itncier 
see. 123. lioth the Sessions Judge and the 
District Magistrate have |)owev to decide the 
case on the merits. What are the two Courts 
to do if the eaee is jiendiug before both on 
ap|>eal and reference respectively? 

Is it incumbent in such a ease on the person 
ordered to furnish security to file an appeal 
before the District AI agist rate? The .import¬ 
ance of this fpiestion becomes apparent on a 
reference to sec. 439, cl. 6, which lays down 
that where under the Code an ap|)eal lies and 
no appeal is brought, no prooi^edings by way of 
revision shall be entertained at the instance of 
the })arty who could have appealed. Now, if in 
a case coming within the purview of sec. 123 
no apiieal is preferred to the District Magie- 
trate and the order for bond is affirnu'd by 
the Sessions .Fudge on reforonce. uouJd an ap¬ 
plication to the High Court in revision be 
bari’ed under cl. 5 of sec. 139? Surely it 
shoidd notr but the whole <ljffi<"nlty is causw 
by the anomalous provisions of secs, 123 and 
400 and the obvious nmiedy is to amend, 

406 and makci the appeal He to tb^ 

Judge instead of to (he Di.strict Mai^steat©.;.' 

The previous history pf the 
that this was the provisio®'^; the. of 

Criminal Procedure 1^^ W Any 

,perRon (X)nvicted'^»!^^|^|i^^,^'ih^'4' Magis- 
hvte of the .fiiet IbC'. 408 appear 

.to the it stood 

aii'"iq:«pea} ley 
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to the same Court, in cases of security for good 
behaviour also. Jn passing the Code of 
th% legislature showed great anxiety to lay 
down clearly the i)osition in which the Suboi- 
dinate JMagistratos stand to the District Magis¬ 
trate and in going to emphasise the resiion- 
sibility of that ollicer for the peace and order of 
the district enacted that appeals from ordeis 
by Magistrates to furnish security for good 
behaviour shall in every instance lie to fiiat 
ollicer. Tho result has been the anomaly 
noticed above. It i.s to be hoxied that in amend¬ 
ing the Code of Criminal Procedure, which is 
likely to be done in the near future, the legis¬ 
lature will make tho necessary alterations. 

ji* 

Curtailment of the jurisdiction of the higher 
Courts has always been condemned and no one 
would suggest the taking away of tho powers of 
the Sessions Judge under sec. 123 and making 
the District Magistrate the only aj)pellatc 
authority in such cases. There is much to ho 
said against this for it is w'cll known that in 
all important bad livelihood cases the District 
Magistrate as the head of the police controls the 
investigation and initiaiion of jirocecdings. 
Then as regards tlio |X)sition of the Dis¬ 
trict Magistrate as the officer responsible 
fc?r the peace of tho district the suggest¬ 
ed alteration giving the appellate iiowers 
under sec. 406 to the Sessions Judge will 
not in any w'ay be derogatory to him 
inasmuch as under see, 125 of the Code, as 
it now stands, he will have power to cancel any 
bond w'hether for keu'.ping the jaiace or for gf)od 
behaviour executed by order of any Court in 
his district not superior to his oun and Ihe 
}.>owws of the District Magistrate nndcr thi.s 
section have been interpreted to be full f)lcnary 
powers (Nahu Sirdar, I, L. B. 3t Cal. 1 : s. o. 
11 C. W. N. 25 F. B.) entitling him to cancel 
the bond even on other grounds ihan that it 
is no longer necessary. 


New rules for the enrolment of Advocates of 
other High. Courts os Advocates of the 
Calcutta High Court. * 

"We publish below, some new rules passed by 
the Calcutta High Court w'hich came into effect 
from the Isi of July last regarding the condi¬ 
tions of fenroln\ent of advocates enrolled in any 
other High Ooiirt in India seeking enrolment 
in the Calcutta High Court. Of course the 
general condition of enrolment in the Calcutta 
High Court is that one must be either ,,an 
English bwrister or an Irish* barrist^ or a 


Scotch advocate. The new rule requires that 
besides tho above if any such person is enrolled 
as an advocate in anyj'jther High Court in India 
he must in his ajiplication for being eprolled 
in the Calcutta High Court give an undertaking 
to have his name removed from the roll of the 
I Jigli Court to which he belongs within tliree 
months of his admission to the Calcutta Pligh 
Couit. It would seem that the.rule has boon 
nccoissitated by the ncwly-frained rules of the 
I’atna High Court which however restricts only 
the advocates of the Calcutta High .Court from 
being enrolled as advocates of the Patna High 
Court unless he has removed his nairui from 
Ihe rolls of the former High Court from 
llie comineDcoment of the Lolig V^acation of 

191,7. 


- 'J’he orders of the Calcutta High Court are 
evidently not to have any retrospective effect. 
Until Long Vacation, 1917, advocates !ind 
vakils of the ('alcutta High Court have been 
given liberty under the Patna High Court 
Kales to enrol themselves unf'^^^'\ndly but 

I ii. ___i -i* ji-.-ir ^ 


at 


showed ’'*■ 
sarv to 


.^^enceincnt of tin 
#'ed 5 ^^st exercise their 
■ jT®' tlip.' of either of the-11 
, V these rules 

0/r-f f 

t gr(>..ind relnt^' 
th party Satk\J®l^fi^3C' 

^ nil./ 




Sof ®p™®^‘‘''^^*‘Ui|Pequ€5iict >' - 


|)(fl 
Hif 
Side 

otherwise qualified fully iiHiy.a' an Ad- 

vocat'S of the on the 

Original Side and in the iJoiirt taKiug appeals 
from th(? Original Side. We discussed the 
(juestion in our editorial columns some months 
ago and cited instances when such permission 
had been given in the Calcutta High Court as 
a matter of .v^course. We shall be glad to see 
the other Bfjgh Courts in India adopt this new 
Tide as that would set at rest the contro¬ 
versy that is sometimes raised in connection 
with the question. 


The Calcutta High Conrt Order referred to 
above is as follows:— 

It is ordered that the following additions to 
the Buies of the High Court, 1914, Jbe read and 
passed as Rhles and Orders of the High C/OUrt 
of Judicature at Fort William in .Bengal, to 
take effect fixm the first day of Julf 1916, 

" 174 * 
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The following further pro^viao to be added to cxtraordmary vicef^ng or resolution — Interim 
Bale 1 of Chapter 1:— injunction. 

, “ Provided further that an Advocate of any The I’laintiff moved for. an interim injunc- 
other,High Court in India,*who is otherwise tion to I'estrain the Defendants, the company 
eligible under the Rules contained in this and its directors, from actitig on or carrying 

Chapter, may be p,dmitte,l as an Advocate of into eife-cl a resolution jiasscd at an extra* 

this Court, uimn his undertakiaig in hiSj applies- ordinary general mooting of the company, jair-"” 
tion to have his name removed from the roll . porting to mcrease its capital, 
of Advwates of the High Court to which he at The notice of the meeinrg simply sJid t6 each 
the time belongs, within three months from shareholder— 

the date of his admission to this Court. ^ “ You are kindly requested to attend an 

In the event of such undertaking not being extraordinary general meeting, to be hold at 
carried out the Court may direct that the Ad- the above address ou Priday, Pebruary ‘25th, 

vocate’s"name be removed from the roll.” 191G, at 1‘2 noon.— Agenda ; To pass resolu- 

Tho following rule, to bo numbe.red lA, be tion to increa.so capital of the company.” 
add(Hl after Ride 1 of Chapter 11;— The resolution passed was :— 

UnlclA .—An Advocate of any other High “That the capital of the company be in- 
<lourt in India may, with the ])ormisHion of the creased to T8,500 by the creation and issue 
Chief Justice, appear and ))lead for parties on of 1,500 shares of Tl each.” 
either side of the Court, hut, on the Original The company was in part governed by 
Side or in appeals from the Original Side, not Table A in the First Schedule to the Com- 

nnless he is an English or Irish barrister, or a panics (Consolidation) Act, 1908, and cl. 41 

member o f the F aculty of Advocates in Scot- of that table, which was applicable, is as 

follows ;— 

” The directors may, with the sanction of 
an extraovdinaiy resolution of the company, 
increase the cajiital by such sum, to be divided 
into shares of such amount, as the resolution 
shall prescribe.” It was urged for the Plain¬ 
tiff, that the notice w’as insufficient (1) because 
it did not specify the resolution which was 
actually passed, and (2) that it did not state 
the intention to pass the resolution as an ^tra- 
ordinary one. 

Mr. Justice Sarc..\nt said :— As regards the 
first objection, it is obvious that the notice 
signifies merely an intention to propose some 
increase or other in the capital of tbe company, 
and not an intention to make the specific 
Ti. R. 39 Mad. 129 (P. B.). increase embodied in the re.solution that was 

A suit on a promissory note payable on actually passed. It seems to me that share- 
demand but accompanied by a writing postpon- holders should be protecited in niatters of this 
ing the right to sue for ten months is governed Jdnd by specific notice what is intended to 
by Art. 80 and tinw begitig to run from the be done. And there is a marked different 
expiry of the period mxed by the accompanying between the verv definite language in tmff' 
WTiting. res])ect of eec. G9 of the Act of 1908 and the 

I.. ' .y ii i I .>■ ,T„j, much looser arid general language of Art. 

pf in Table A with regard to notice of my tfpecm 

BNOLISB I*AW pKpUETa. business that is proiwsed to be transacted ai 

ClfitANCBRY DTVIBTOSr,—^Before M». a meeting of the company. In, ca4»' 

JpeTiOE SabGANT. MacGonneU r. E. BtM rf notice is reouired only of of 

Co., Ltd. Ilth May 1916. . any sjiecial business to 

Gommnies GonsolidsMm Act, «ec. 69 case of an the 

'Art. 49, Table A — See. 139 (3) of^Gompanies : notice has to. 

'Act, ■ 1B63—Eotioe of ■ to Shdre^ As to can be' 

holders of the Compap^, its iiiffieienoy for m. dearer than'-' 


Iftnd, meci by an Attorney. 

ffT ha^'iJpT INDIAN 

W V. (Civil.) j^igting law 

M the ^Besides,- as V-J 

t f^BlSstructpiii of.cl*. (3) 

Jtffljteec. Aci, it' haj 

Wj|o bha^gipSfc{fci^fee''befc^ M 


jyK^iase of the.jt^nure b y the 

isseaH||^rc®t. the ^^^;^*jnriHdicti*^. • 
Annama^i^^!hk^^ Nadkr, I. 


Massed 


5 of tbev.tej 
jst onthb 


?cir jurisdiction. 
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Kec. 6i), which j'equireB, in ^le case of an extra¬ 
ordinary resolution, tbaft the notice shall s|>ecity 
the intention to |)rojwse the resolution as an 
extraordinary resolution. Ho clear, indeed, is 
the language that it was at one t^ue doubted, 
until the. doubt was disiKdled m in rc Pemirln 
Pontoon Slipiotiy and Ship-liepairimj Com¬ 
pany ([lyil-J W. 240), whether it had not 
liecoiile ifec’essary, even lor the validity ot a 
sliecial lesohition undi'r the Act of 1908, that 
tJio notice of the first meeting should contain 
words specifying the intention to pass llie 
vestilution at that first meeting as an extra¬ 
ordinary resolution. And in the case ot an 
extraordinary n'solutiou itself, the only leason 
suggest©;! for doubting the necessity for insert¬ 
ing these words in the notice appears to arise 
from the decisions under sec. 129 (3) of the 
Companies Act, 1862. 

Ilut those decisions did not turn on any ex¬ 
press definition of the phrase extraordinary 
resolution ” in the Act of 1862, hut merely ou 
the (picstion whether the notice that liad been 
sent gave shareholders sidiicient warning that 
it was intended to put the company iido 
liijuidatiou by a single extraordinary resolu¬ 
tion uijder see. 129 (d) of the Act, rath(>r than t 
by the'^more normal process of a special resolu-1 
tion; ^ 

h'urther, as reganls tin* whole subject of an | 
extraordinary resolution, the pre.-:ent Act of 
J9U8 tliffers iiiati'rially from the Act of 1862. 
The'definition in that Act of the exprej^sioii 
“ extraordinary resolution ” was not a getn - 
ral oiu', ami was used merely for the juirpo'^c 
of defining the metlK>d of winding up a com¬ 
pany summarily under sec. 129 (3). lint in 
the present Act the definition of an “ oxt in¬ 
ordinary resolution ” in sec. 69 is quite gene¬ 
ral, and extends at least to one new' matter, 
namely, the provision in Art. 41 of Table A. ns 
redrawn in 1906, and enacted in the same 
terms in 1908, as to increasing the capital of 
a <*ompany. It will be noticed also that, 
whereas the Act of 1862, first defined a sf^eial 
resolution and then defined an extraordinary 
resolution Avith refei‘ence to lhl>t first defini¬ 
tion. the present Act first , defines an extra¬ 
ordinary resolution and then defines a^ special 
rewilution with reference to the definition of 
an extraordinary resolution. 

■ No doubt the primA facie presumption in 
the case of a (’onsolidation Act, such a» the 
present Companies .\et of 1908,, is tl»t the 
.Legislature' intended to reprodiiee^ 'thd eidsting 
Itoaitipn, apd my first inclinaticm would he. to 


hold that, as under sec. 129 (3) of the 181 
Act, any notice is sufiieient which suificienti 
inlurms shareholders of the intention to ai 
by way of extraordinary resolution. Bqt th 
phmd facie view must yield to plain words t 
the contrary. Accordingly, 1 grant an intei 
locutory injunetj^un, until the hearing of th 
action, in the terras of the notice of motion. 

Mr. Manning tor the Plaintiffs 

Mr. liischoff for the Defendants. 

B. D. 

_• _ ___ 

NoncE. 

'I'he Judges have decided to print WeekI 
and Daily Lists of cases for hearing on th 
A[)peliat.e Side of the Court. H is h*^ped tha 
tlic^e Jjists W'ill be of considerable use t 
members of the legal profession and to th 
public and copies will be available for snppl. 
to the jjrofessjon and the public on [*aymen 
ot the. charges noted below. 

2. The Weekly (.'ause List will contain ; 
list of the. Appeals from Orders^^^J^jjeals frori 
Origiiud Decrees and AppealK given T-ruiellati 
each (Iroup wh^ showed 
V.' ^0 ,.P"fesarv io ' 


P-Jrfdu,. P^ewdin 


showed ' 

f sarv io 
The 

'ary 

^bvening 
the list 
n the pre¬ 
ceding Friday evening. The! Daily Lists 
wijl contain only the number and year of each 
case with the names of the parties. The 
names of the Vakils can lie ascertained by 
refertMU'e to the Weekly Lists. 

4. The Weekly and fbiily Lists will be 
sujjplied to rrgdlar snbscriners at an inclusive 
rate of Rs. 3 a month payable (in advance) to 
the Accountant, Appellate Sij^e, on the Ist of 
each nifinjh in the year, except October and 
Koveluher. Single^ copies will be supnjipd at 
the rate of 2 anfisLa for each Daily LmI 4mt! 
4 annas for each Weekly List, payable in cash' 
only. 

- H. M. Vm'npH. 

ReMtar, 

‘ 'Appel^ Bide, ' 

176* 
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MrSSAMMAT Jana®ba']|i Thakuhain t>. Babu GaJANANI) Titakuh. 

A * 

solemn form. If she withdraws her the pgrtir.fi that the tnorlgayor should be 
objection proibato raiistj be given in com- personally liable. '* 

inon form but the Court must do either , That the doeumeni did not create a 
one or the other of these two things. If charge within the weaning of sex. JOO, 
she siicceods the applicr^tion of the pro- Transfer of Property Act. 
pounders will be dismissed. As regards Appeal from a judgmcnl and decide of 
(he compromise alleged to have been made the C^alcutta High Court CMookerjee and 
by the objeetnx the Court has no greater Carnduff, J.J.), dated 3()th Aunusl 1911 
power to enforce it than any other con- which modified the decioe of the Subor’ 
tract made out of Court. dinate Judge of Hazaribagli. 

The appeal IS decreed with costs which The grandfather of the Appellant borrow. 


will be according to scale. 

Kikc.spord, J.—I agree. 

A. K. R. Appeal allowed., 




V. Su 
the su 
turned 
sec. 50 
10 bear^ifft 


CPBIVT OOUHOIL ] 

[AppbaIj from Bengal.] 

Maharaja Ram 
NARAYAN^iSjUgGH, 

since dc'^®' 

■Idtt 


ed a large sum of money from the predt? 
cessor-in-title of the Tlaintiffs-Respon- 
dents, and executed a Zarbharna deed, 
which is quoted in their Lordships’ 
judgment. The deed provided that for 
the repayment of the loan with in- 
terest, the creditor was to be placed 
in possessibn of specified properties for 
a term of seven years, expiring on the 
13th January 1903. The creditors re¬ 
mained in possession-for the agreed term, 
but they complained that they were not 

IV, 


represey,’'^^ 
ra jk j^i^iting law 

Resides,- as i vxiuu vycib uwu 

istruefiou of .ol'. (3) ofjr able to satisfy the debt from the profits 
'Act, it ha^ of tjie mortgaged properties by. reason of 
a number of circumstances for W'hich they 
blamed the Defendant. They instituted 
the present suit on the 13th January 1900, 
to recover the alleged balance of the debt 
from the properties specified in the deed, 
or in the alternative for a decree ’for 
money against the Defendant personally. 
The Defendant pleaded, inter alia, that 
under the terms of the deed there was no 
r .* ^ personal covenant to pay the debt. The 

gage, but was not enforceable as such by Subordinate Judge held that tiie debt was 

reason of its not being attested as requir- not a charge upon the properties specified 

u Tmns/cr of Property in the deed, bjjt that the Defendant was 

Act that thfi mortgagor did not intend personally liable to pay the same. 

that he sh^ld he personally liable to re- cordingly made a pre/iminary 

‘i? t ^referred' to a Commissioner ^ 

the Court erred in assuming , from questions relating to the 
the mentum tn the document thg$ a oer- which the Plaintiffs ^ 
tain SUM had b^n hdt^need thqt it might • Biafendant’s appealj^ jl" 
be mfhn^d that the SubBrdlmSii^; 


'.bofose'us 

^ .V. of, the. effect of 

B^Xinasi^f tl le. tenure 

iterest or * the ... — . 

Ja, - . -j . ' vJF^tw, •/ ersatea a charge 

granted to if „ ,, 

feet advance of money 

—Transfer of Property AetHV of 188X), aeea. 59, 
67, too. 

Held, on the cotistruction of a document 
which purported to be at usufructuary mart 
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Maharaja Bam Narayan Singh », Ahhindba Nath MoKHUHjf., 

was no personal promise to pay—express for which the mortgage was granted, it 
or iinplied. The creditor’s remedy was to was contemplated *that the debt with in- 
realize the money in the w’ays specified terest would be satisfied, and a balance of 
, in the deed, and those only. Kalka Singh Hs. 230-11-3' would be payable to the 
V. Paras Ram (3). Maharaja by .ladu Nath Mukhurji. The 

Tl«fe Plaintiffs’ suit on the causes of total period for which the mortgage was 
action alleged in the plaint w’ere long granted w'aa from the Sambat year 1953 
barred by limitation. to the Sambat year. 1969, that is, from 

‘A.n. 1890 to the 14th January 1903, and 
Their Lordships’ Judgment was deli- the times when possession of the different 
vered by Mohnrari villages was to be given to Jadu 


Their Lordships’ Judgment was deli- the times when possession of the different 
vered by Mohnrari villages w’as to be given to Jadu 

Sir John Edge. —^This is an appeal from Nath Mukhurji were specified, 
an order of the High Court at Calcutta, Having regard to the c’.aim which has 
dated the* 30th August 1911, which.sot been made in this suit, the following ex- 
asid.e a preliminary decree of the Subor- tracts from the deed aiipear to their Lord- 
dinate Judge of Hazaribagh, dated the ships to be of importance:— 

30th June 1910, in a suit brought uix>n a * “ It is desired that the said pleader 
mortgage, and remanded the case to the 7.aiblwrnadar should realise in full his dues. 


Court of the Subordinate Judge to be dealt ‘ 
with in accordance witl% the directions 
contained in the judgment of the High 
Court. The Bespondents, who are the 
Plaintiffs, have not appeared. ^ 

The deed upon which the suit was 
brought W’as made on the 14th April 1896, j; 
by Maharaja Nam Narayan Singh in j||| 
favour of Rai Babu Jadu Nath Mukhurji, i,-* 
a Government pleader who had been cm- 
ployed as a ^ileader by the Maharaja. The Zar^ 
copaideration was Bs. 1,30,000 wlii<-li /row 
w'efe advanced by Jadu Nath Mukhurji tu * 
Maharaja Nam Narayan Singh. The 
principal moneys, together with interest, 
at the rate of 10 annas i)er centum jier 
mensem, were to be repaid as jinjvided by reali 
the deed, by and out of the rents aud cesses and 
of certain Mokurari villages of ^Maharaja hi* 
Nam Naraykn Singh, whi<*h were mort-** 
gaged with possession to Jadu Nath 
Mukhurji. A ^schedule to the deed shows 
how the rejjayment with interest was to frow 
be effected, and that on the determination, amo 
on the 14th January 1903, of the period 


principal with interest, by 
poSB^MflC.each of the saif ^^ 7 ^” 
d^ 7 ed • rand by dk^owed 
^ thereof. The^Wary to 

oiit.^\d the manner injf».The 

not ft. will %i\ 


if j.i I in iK..' • 


jaary to 
I*.. The 

w dijd^ 
.'the 


(») L. R. 21 1. A. 68, 74. ■, 0. L. L. ». a» Cal. 
48i (1894) 


gi'“■’^mj^queuct s’ . . 
ZarbhliRJar sholllllfiie reqiifv^...,^gjj 
from the Ekkadars fnlly 

in this deed in accorOTkfeg8a%o|t|.liai8^bovc 
specifications. If any filalRianrs'nr tenants 
mentioned in this deed put off juiying the 
rents, etc., then it is and will be in the 
power of the said pleader Zarbharnadar to 
realise the same with interest, damages,, 
and costs ^hy ^stitutlng suits in Court in 
his own dame? as Zarbharnadar Plaintiff, 
with ^prayer for ejtx:tme.nt or in any other 
proper way. In case of ejectment, the' said 
pleader l^bhiurnadar will realise the 
Zarbharna money from the Kham Tefasil or 
from Thikadar of such vilUge, and any 
amount of excess jumma resulting from the 
Kham iumma or Thikadari jumma in res¬ 
pect of the resumed villages over ^ jumma 
menf^zm'd in .the bond, whatever it may 
be, he paid on taking receipt by tfie 
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Maharaja Eam Nabaya^ Sinoh v . Ildhindra Nath Mukhdrji. ‘ 

said Zarbharnadar or his heirs to me the Opinion an usufructuary mortgage within 
executant, or my heirs, year -alter year. I, the meaning of sec. 67 "(o) of the Transfer 

the* executant, will give the thicca pot^ of Property Act, 1882, but as it was not 

of the resumed villages. The Zarbharnadar u,, t. ^ 4 . i -x 

. 1 , , • vx , X xt xL* attested by at least two witnesses, as ro- 

shall have no right, to grant the thicca • j i “o xv 

pottah of such villages. If, Ajr any reason, bj sec. oJ of that x\ct, it was not 

the jumma of any village as mentioned in enforceable as a mortgage. However, 

the bond decreages, the said Zarbharnadar possession of the res|H*ctive Mokurari 

shall be entitled to get from me, the execu- villages was at the time specified in the 

mortgage given to Jadu Nath IVrukhurji. 

Except in the events mentioned in t! e 

extracts w'hich have been set out above, 

Maharaja Nam Narayan Singh did not 


tant, the amount of decrease with interest 
at the above-mentioned rate. After the 
expiry of the term of the Zarbharna, I, the 
executant, shall have the right to take 
possession of the resumed villages as well 


as of the other villages mentioned in this bind himself personally to rejiay the 
bond on ^account of the expiry of the terni mortgage money or anv of it. The clear 

and redemption of mortgage, and the said intention of the parties, lo be inferred 
pleader Zarbharnadar shall have no right i a l ^ 

Shatev^r to the «uoe. "’ortW 

“During the terra of the Zarhharne, I, “““7 /!>«« ■! •« repayable from the 
the executanl, or ihy heir, and repreeenta- 'UMlruct and_ not personally by the 
livesno account collect the rents Maharaja. On the termination of the 
^^pporf^'i Zarbharna mortgage perjpd possession of the Mokurari 

^"*1 bond. villages which had been mortgaged was 

V ^^‘^^xislinff Ihw Maharaja or his representa- 

the '^aidee, ae Cjf''«■ Mukhurji died in 19<W. 

ti»nedl|yP»^|!l||S8truo(h>n of ^ (J) off On the 13th January, 1^, this suit 
9C. 59^^^BeS^epaiV}y’Aci it has^’as instituted against Eaja Ram Narayan 

■ ^^Singh, son of Maharaja Nam Narayan 
("fi’aCthc T>C.the.i^ct pf '^ Singh who had died. The Plaintiffs, 

nasi^ thetUenure by the pi^ij'aniii^ claim to represent tJadii Nath 


Ijj^eafisation ancTnon- 
realip^granted to H 

j^is made, it is and 
shall void. The said 

pleader Zarbharnadar shall not be in any 
way liable for the Government revenue. 

Road and Public Works oesses or any other 
public demand. These things shall concern 
me, the executant. The sum of Rs. 230-11-3, 
the ‘excess amount payable by the Zarbharna- 

dar to me, the executant, m !W9. as stated plaintiffs’" for principal and interest on tho 
in the amount mentioned in this deed, shall mortgage deed) and for cost of 

*‘®: the suit; that (2) Defendant do pay into 
ceipt by the said Zarbharnadar in Pous of ^ ^ amount so due on a day within 

the said year In .^sa of default op the due j date of thf decrees 

(«> in default of payment 

,l the .uxu«. «n,«m by the ZethheSli.. 


Mukhurji, al'.eged in their plaint that 
Ra. 85,272-14-9 only had been realisid 
under the deed,.and prayed for the fol¬ 
lowing reliefs :— 

“ (a) That a decree be passed for 
Rs. 1,57,985-5-3, or a decree be passed order¬ 
ing, according to Or, XXXIV, r. 4, the 
Code of Civil PrcKJedure (19fW), that (1) An 
account be taken of what will bo dut* to the 


.proceeds be applied ih 


dar. 


^ The mortgage wa^'iH |heir Ijoi'd9hi{»*;.;..:.^^7ed due to 
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together with jsubsequent ioterest and «ubse- 
q.uent cost. 

(b) That if in tho opinion of the Court 
the Plaintiffs be not entitled to a decree 
under Or. XXXIV, r. 4, a simple money 
decree for the amount of Rs. 1,57,985-5-3, or 
whatever may be due with cost and subse¬ 
quent interest be passed against the Defen¬ 
dant, to be realised out of the properties 
which devolved on him after his father’s 
death.” 

In order to understand tho object and 
meaning of these ulternativiu claims it 
must be mentioned that the PlaintifTs’ 
case was that the deevd of the 14th April, 
1896, was not a usufructuary mortgage, 
but that it had created a charge within 
the nieaiiing 6f s«^c. 100 of the Transfer 
of Propt'rty Act, 188-2, upon the Mokiiraii 
villages. It had, however, been treated 
by Maharaja Nam Narayan Singh and 
dadu Nath Mukhurji as a usufructiiarv 


consider the causes of action which are 
alleged in the plaint and the agreement 
upon which the Rs, 1,30,000 were ad¬ 
vanced, which is to be found in the docu¬ 
ment of the* 14th AfM-il, 1896. The 
Subordinate Jttdgo and the High Court 
have as^med from the mention in that 
document that the Rs. 1,30,000 had been 
advanc(‘d that it might be inferred that it 
was the intention &f the parties that the 
Maharaja Nam Narayan Singh should he 
IK'isonally liable to repay the advance. 
Their Tjordships do' not draw that infer- 
efjce from that documept. On the con¬ 
trary, their Tjordships draw the inference 
from that document that the Maharaja 
Nam Narayan Singh did not intend that 
he should be ijei'sonally liablf for the re¬ 
payment of any portion 
to the 

. »j.^;th?, events men 

The 

\intn V 


mortgage, and under it Jadu Natl 
Mukhurji obtained and held possession 'AupNath 

the Mokurari villages, and it contuinefcn of 

1 ? m tlv. 

were advanced, and the terms ii^jon l!;' 

that advance was to be re])aid. Tliat 

document certainly did. not create a 8ome''wi 

lx 




.ihr^ary 
7mm:f j# ^ 


charge within the meaning cf sec. 109 j 

of the yVansfer of Prpporty Act, 188-2; • of Property Act, l%en fully mwi 

■.i _ _ P _ J._ _ L _U __ T . ^ j 


it was a uaufruetuary mortgage, which 
could not be enforced as a moitgag*. 
Even if it could be regarded as an etdorce- 
able usufructuary mortgage th;> I’JaiiUHrs 
could not, by reason of sec. 67 (a), insti¬ 
tute a suit for sale based upon it. 

Their Lordslups are in this ap})eal 
placed in a disadvantageous position by 


a mortgage, JaA*ii got 
})Os.session under ic 'ottftlr Mokurari 
villages, and held possession for the 
agreed period. 

The case, which the Plaintiffs attempted 
to makf iH; the Courts below, was sub- 
stantiaify hiaed upon the existence of a 
personal, liability in d(*bt on the part of 


reason of the .Respondent not having ap- the mortgagor even, after the determina- 
peared, but it is necessary for them to tion of'the period of the usufructuary 
consider whether the Plaintiffs have in . mortgage and arising by implication from 
their plaint stated any cause «f action its terms. Since in their opinioii this 
which iH shown by their plaint as main- case fails, their Tjordships think it uh- 
tainahle and not barred by limitation, nececHsary to discuss the other causes of 
and for. this purfH>se it, is necossary to action pleaded, which, though powubly 
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capable of being sustained in other suite 
if brought within the periods of limitation, 
are not established in the )>resent suit. It 
is enough to add that their Lordships 
are not satisfied' that any of these alleged 
causes of action, even if they were other¬ 
wise inaintainable, were not barred by 
limitation when this suit was instituted. 

An examination of th*e schedule 
attached to the plaint show’s that the 
amount claimed is to a considerable ex- 


COZVIL APPELLATE JUBISDIOTION ] 

Appeal from Original Civil 
Jurisdiction 
No. 87 OF 1914. 

Sanderson, C. J.^ Kbtokey Churan 


WOODROFFE, J. 
Hookbrjee, J. 
1916, 

Heard, 2 and 
24, January. 


tent composed of charges in respect of Judgment, 


collection expenses, of costs of suits, of 
interest upon such collection oxi>ens^s 
and costs, and of compound interest. 

Lokondra Nath Mukhurji, a .son of 
Jadii Nath IVrukhurji, in his evidence 
stated that when his father died in 1902 
all hi^pp^ were with him, and they 
WiS_^*^^*Sr.;’.n*vind after his dca^t'..j^and 


24, January. 


Banerjee and another, 
Debtors, Appellants, 

V. 

Sreemutty Sarat 
Kumari Daiieb, 

. Creditor, Respon¬ 
dent. 



;ross-examinatio 


.aHa 


Prttidetioy Town* Intolvency Act {III of 1909)— 
Creditor, if ineltides hit beuamdHr —Sect IS (/) 
(a), ISSees. 8 (5) (6), and S6—Sch. II, iee$. S5, SG, 
t7—Oficial Anignee, if mag examine petitioning 
ereditor’g claim and remove Ait name —BeaamdHii 
ontu of proof of adve^neee on own behalf —“ Perton 
aggrieved ”—Admuaioa by attorney; tf binde 
client. 


It is open to the Oifieial Assignee 
no nan the insolvency to exatnine the 

usufructuary, of the petitioning creditor and if he 

t^Hlfestrucfhm • of .cl*. ($) that in fact there is no debt due to 

Isec. 50'^t^'^i@j^eGa*V5y ’Act, it has petitioning creditor he must strike 

KL- t- Ihn nnunp. ni stnrJi rrpdif nr frtim. f hr 

t)f. the.-of-'^ 

the. tenure bv the pE^anA?. 

lEJT IPiaw'-'* Oj* the DjsS^sem 
MaifEju - . 1 , • ,^ppeal should he 

/rj Tof the High Court 
and the^fKnmBH^ decree of the Sub¬ 
ordinate Judge should be set aside, and 
that tjhe suit should be dismissed with 
costs throughout. 

The Respondents must pay the costs of 
the appeal. 

Solicitors : Messrs. Barrow, Rogers and 
NevUl for the Appellant. 

B. D. Appeal allowed with costs. ' 


^o beafISni 

^has#%f 
iterest o 
granted to 




out the name of such creditor from the 
list. 

A benanidar is not entitled to claim as a 
creditor in the insolvency. The persons 
who really advanced the moneys should 
come forward and prove their claims before 
the Court. 

.Mookerjee, j. —The term “ eredilor ” 
M'tAe Presidency Towns Jnsolvniry Act 
doks not include the benamdar of a cre¬ 
ditor. 

Any person who nt-akes an application, to 
a Court for a decision or any person who. 
is brought before the Court to sUbniiA to 
0 decision is, if the dcamon goes 
him, thereby a person . 

decision, within the 
pression irusec. 66 

^ An admission " 
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satisfactorily explained away, furnishes 
cogent evidence against^the client. 

This was an appeal preferred on Itli 
December 3014 against the order of the 
Hon’ble Mr. Justice Chandburi made in 
the Insolvency Jurisdiction. 

%’he facts and arguments ap|>ear 
ciently from the judgments of the Court. 

Mr. N. N. Sircar (with Mr. P. C. Sen) 
for the Appellants. 

Mr. H. D. Bose (with Mr. A. N. 
Chaudhuri) for the Respondent. 

The JUDOMENT OF THE COUBT WJIS as 
follows :— 

Sanderson, C. J.—In this case the ad¬ 
judication in insolvency was made on the 
‘2nd of February 3912, upon the j^tition 
of Sarat Kumari Dabee. An application 
for the cancellation of the adjudication 
was made in March 3012, based, as 
understand, on the ground that there wut 
no debt due to Sarat Kumari Dabee, anj 
this application for the cancellation of thl 
adjudication was dismissed, and, there^ 
fore, the adjudication in insolvency stood. 
And, the first fxnnt taken by the learned 
Couns(‘l af)|wai‘ing for Sarat Kuinari 
Dabee was that inasmuch as the adjudica¬ 
tion had been made uj)on her petition, it 
was not now open to the insolvents to 
question her right to claim in the insol- 
ven<-y a.s a creditor. I do not think that 
is a sound point for the rea.son that if wc 
look at the sections of tho second Schedule 
to the Presidency Towns Insolvency Act, 
secs. 25, 26 and 27, it is clear, to my 
mind, that after th6 adjudication of in¬ 
solvency the Official Assignee is to 
examine every proof and the groins of 
the debt and in writing to admit or reject 
it in whole or in part, or require fmrtber 
evidence in supjKirt of it; and, if Ae 
rejects a pr<x)f, ho. shall statO ill Wlritiag to 
the creditor the grounds of .^ w^B^on. 


Sarat Kumari DJfBBE . 

In ray opinion, it must be open to the 
Official Assifne^ after the insolvency to 
examine the claim of the petitiorfing 
credilor and if he finds that in fact there 
is no debt dug to the petitioning creditor, 
he surely must say so and strike out his 
or her name from the list of crcxlitors. 
]‘\>r this reason I do not think that the 
first jxiiut taken by learned Coimsol is a 
gr>od ono. 

The .se<!ond point W'hich tho learned 
Counsel for Sarat Kumari Dabee argued 
Ayas that the learned Judge’s judgment 
ought to be supported on the meriis of 
the case. Now’, it appears that the claim 
of the alleged creditor in tho first instance 
was slated to bo Rs. 8,000 and then subse¬ 
quently it was increased to Rs. 15,641, 
and that appears to Be the ^"ven 
^-fginvhich ajipcars 

^is .set out in +. »♦ 

'^^yc have bi^en 


r.o^. 


,/jUe 
Jt»r”ary 

i* ii j’fnraf ^ 


oux 

ro jird relutey ' 

irty Satkli _ 

T2faSS' 

jRs some'itf.*.,^^, 

by the learned Cc^en fully ihev^’V’s for 
her that that. monc^gS^lStei^^ by 

her husband Burendra Nath Bannerjee, 
and was not her money at all. The second 
item which appears in that account is a 
sum of Ks. 14,498-13-6 pies: that ap¬ 
pears to havi^ been originally a debt due 
from iiie firnai to Nogendra Nath Banner- 
jee, brother-in-law of the lady. That 
item was transferred from tho account of 
Nogendra Nath Bannerjee in January 
1909 to the account of the lady, and it 
ip not suggested that any consideration 
passed for that transaction, and it is now 
admitted that .that really wan money ad¬ 
vanced by NogendiB Nath, imd the lady 
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in respect of that item was not in fact 
a creditor of the firga. Now, “mth 
re^aard to the rest of the items, when we 
once get it admitted that of these two 
items, the first represents^a debt due to 
her husband and the second a debt due to 
hor brother-in-law, it makes the Court 
particularly careful to require proof of the 
remainder of the items. The lady has 
not been called as a witness. She has 
not come forward to say that she advanced 
those moneys. Her husband has not been 
called as a witness to say that the money 
was his wife’s, and, the result ip fhat*I 
am led to think that this account is not 
an account of the la<ly at all ; it is partly 
an account of her husband and partly an 
account of her brothor-in-law. In addi- 
tion t^jihCi*'<^sons which have been given 

"I ”/ ‘hil-rlrfft SiVf# 

the Jiteaidea,- ae 

. tufned^OPv t.^^9||||&structnm of .cl*. ($) of^ 
3. 50, of il><fe’Be^Pjd^etian,<a(f ^ 

.^ther v^w*?§fHrfttj nf.the.'^lfect of 'i. 

e.i^nure l>y the PS^^^, 

iterest or* the 

S i^antea to #, “ “ 

advanced the 

moneys snWtfffrcOHfe forward and prove 
their claims to the Court. As between 
them and the firm and other creditors in 
the case different questions may arise 
than what would arise between the lady 
and the firm and other creditors of the 
firm. . . 

There is only pno other point which has 
been urged by the learned Counsel and 
that is that in^much as the lady, if she 
was in .ihe position of a bcnamdmr, could 
sue for the money, she is entitled' to claim 
as a creditor in the insoHency. 

Speaking for mjsself,; I.do not think that 


is so; she is not in the positioti irf n 
trustee or executor, to which nfereacte 
was made by learned Counsel ff i»d in this 
absence of evWence as to her real pcM|i» 
tion it must be assumed that the lady 
was simply a conduit pipe for the moMy 
being advanced, and in all probability she 
knew nothing of the money being advanc* 
§d , and her name was taken merely’as e 
blind for the real transaction that ha4 
taken place, and I do not think that this 
last contention is a good one. 

For these reasons I think this aji^al 
should be allowed and the order of the 
Oflficial Assignee should be restored with 
costs both of this Court and the Court 
below, and the name of Sarat iKumari 
Dabee should be removed from the list 
of creditors. 

WooDEOFFB, J.—agree. 

Mookbrjeb, J.— I agree that the order 
if Mr. Justice Chaudhuri cannot be sup- 
irted. The appeal has been preferred 
•y three persons who were adjudicated 
Insolvents on the *ind February 1912 at 
the instance of the Respondent. An en¬ 
deavour was made to have the adjudica¬ 
tion annulled, but as the conditions 
imposed by the Court were not fulfilled, 
the attempt proved infructiious. The 
appeal to Chaudhuri, J., was preferred 
under sec. 86 of the Presidency Towns 
Insolvency Act against a decision by the 
Official Assignee that the Respondent is 
not a creditor of the insolvents as she 
asserts, but a henamdar for her husband’s 
brother who is alleged to have been ia 
partner of the insolvents. The psieseut 
appeal has been preferred under sec. % 
cl. (2) from the ordt‘r of ChaudhusL 
who revj'r.sed the decision of 
Assignee. * 

The jireliminary 
behalf of the 
of this 
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f tfie principle that any .person -who makes tained in the second Schedule for investi- 
.an ai^plication to a Court for a decision or gation and propf of the daim of a creditor, 
i any. person who is brought before the make it obvious that this was not intehded 
.. Court, to submit to a decision, is, if the by the Legislature. I hold, accordingly, 
■ decision goes against him, thereby a that the Ofijpial Assignee was competent 
a person aggiieved by that decision ” to come to the conclusion he did, namely, 
’ .!w’ithin the meaning of that expression in that nothing was due to the Bespondent as 
. sec. 86 lEx parte Officml Beeewer (1) and a creditor of the insolvents. 

in. r^, hamh (2)]. regards the second point, I am of 

;. As regards the merits the deoision ol .. e^^r " in the 

Chaudhuri, tl., has been sought to be sup- Presidency Towns Insolvency Act does 
ported on three grounds . First, that it include a henamdar of the creditor, 

is not now open to the Appellants to as- Respondent has argued ^hat as it has 

. sert that the Respondent is not their ere- Y>y the Judicial Committee 

.. ditor, inasmuch as an order for adjudica- ^Qopce Krist v, Gunga Persaud (3)] 

•. tion has already been made at her instance ^ henamdar for the real creditor can 

. on the basis that she was a creditor; maintain a suit for recovery of the money, 
secondly , that even if it be found, as w'as jjg jg competent to pose as a credit- 


held by the Official Assignee, that she was insolvency proceedini 


not a real creditor but a henamdar of her 
husband’s brother, who at one time wai 
a partner of the firm of the insolvents, s! 

^ W'as entitled to rank as a creditor in th< 

» proceeding.s: and thirdly, that "the e' 

. dence e.stabli^lies (hat she was not 
"hcnanidfir of Iut husband’s brother 
alleged by the insolvents. 

As regards the first point, I am of 
opinion that the provisions of the Insol¬ 
vency Act taken together indicate ^^ith 
reasonable certainty that ft cannot possibly 
. be supported. If the contention of the 
Respondent were to prevail, the result 
would follow that when an adjudication 
.order has been made at the instance of a 
.person ^aiming to be a creditor whose 
debt exceeded ^he statutory amount, it 
.would not be open to the Official Assignee, 
on the investigation to fie held thereafter, 
to find that the amount due to the peti¬ 
tioning creditor was smaller than that 
immtioned in sec. 12 (11 (a).. Bnt secs. 
12 and 13 read with the provi^ons . con¬ 
ns Qi b. d. (74; 4 Mortfll 

t ■> [iW4 1 V q, B., j 1 


that we should 
ov r ' .:r 4; The ordinary 
'.s OUT/ . ^’jtor ” is that he 
/« ‘ 
of 


cjearly 

bowed 
rv to '' 



4 * 


* :k granted or* ^> 2 gya b|e. 

grr>.ind relstcy’ JH^°ao|M^ , , 
party Satk\j9^bV^SQttlw|L 4j'l''’ary |'*f/ y 

■ I*' ’* 

mfTwWttm req 
may conclude thll^n fully hrwcjnijfiut this 
does not justify the 

term “ creditor,” as used in the Presi¬ 
dency Towns Insolvency Act, includes the 
henamdar of a creditor. A benarndar is 
merely a name lender, a mask for the 
real owner,^ and is, undoubtedly, not in 
the position of a trustee; the view cannot 
consequently be maintained that, although 
the money is established to be not really 
payable to the person who pretends to be 
a creditor of the insolvent, yet such 
]K^rson should be allowed to rank at a 
creditor in insolvency procCedii^s, merely 

(S) eiLL A. 68 , 7 S|t 85 «l» ^ 
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because tbe transaction took place jn his 
name. • 

A*s regards the third point, there is no 
room for reasonable doubt that the Bes- 
pondent is not a creditor of insolvents. 

Our attention has been drawn to the cir¬ 
cumstance that an account was opened in 
the name of the Bespondeut us early as 
the 18th March 1906, and that , so far as 
the evidence goes, a sum of Bs. 2,487-8-6 
pies was advanced by her to the part¬ 
nership concern. It has not been main¬ 
tained, however, that this was her own 
money, for it has been conceded on her 


behalf that the money really belonged to 
her husband, Surendra Nath Bannerjec'. 

Another sum of Es. 14,233-13-6 pies, it 
is plain from the accounts placed before 
us, orju^^jaJl'X^^nstituted a debt payable 
u^hi 


argued, however, that in the absence^bf 
evidence to show the source of the sub^'* 
sequent advances to the partnership firm, 
the inference should be drawn that they 
were the moneys of the Bespondeut in the 
sense that they were the moneys of her 
husband. In my opinion, this inference 
cannot legitimately be drawn in favour of 
the Bespondent. The essence of the 
matter is that her account opens with 
two sums, Es. ■ 2,487-8-6 pies and 
Rs. 14,233-13-6 pies respectively; in re- . 
spect of one of these sums, the lady was a 
benamdar of her husband, while in respect 
of the other, she was a hmmndar of her 
brother-in-law. True it is that there is no 
evidence of the source of the subsequent 
advances, but in the absence of tangible 
proof, we cannot assume that those sums 


by jiipport* '’<>^^^hip concern to and’^'^ belonged rather to her husband than to her 
V I ^dti/jee. On the brother-in-law. There is further signi- 

V was transferre.,,:,.l:n,r lAtv admission by Nogendra Nath 

a» «“>* >!« brother Suren- 

tiM-oedOll'Sittistriiceon oi.d' (3) „f‘i» Nath Baimerjee are loint, and this ac- 



blo theory that both the brothers used the 
name of the Bespondent as their benam- 

cardinal fact is established 

his silii -1 i- iJsent Bespondent: beyond controversy, namely, that the 

such admisS' 


ited the effect of Bespondent is not a creditor of the 


^vracn, until satisfactorily 
explained away, furnished cogent evidence 
against the Bespondent: ISlalterie v. 
Pooltiy <4) and Chandrd Kunwar v. Narpat 
Singh (6)] ; he was consequently con¬ 
strained to present her case before us on 
the basis that this transfer was a benamt 
transaction, and that in respect of this 


insolvents. How much of the sum 
w’hich stands in her name is her 
husband’s money and how much thezo- 
of i^ her brotheT-in-Iaw’s money, we do 
not know; but if she be not a creditor of 
the insolvents, as I hold she is not, Ibo ■. 
conclusion is irresistible that her name.. , 
must be removed <roin the category of t)^ 
creditors of the insolvents in thcs©, 


sum, which ultimately foupd its way into 

the aobqimt of the Bespondent, she was a ceedings. This, it may be 
bemmdoT tax her brother-in-law. He debar either Nogendra or 


|4M A W. <l«, m (1810). 
m Li#. 841 A. S7: «. 0. ]. t. B. 89 Ati. 


fai1riy\g ' such steps as th^, 
to adopt for the 
dftihs, if anyi M 
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Samd&bson, 0. J. 
Nbwbould, J. 
1916, 

17, March. 


KeTOKBY CHCBAN BANEBJEK {^. BBiUSMUTTV Sarat Kumabi Da]^, 

Babu K. N. Gan^uli, Attorney, {<»: the 
A|;»peUante. 

Babu Subotlh ViMndra Mitter, Attorney, 
for the BeM|K}ndent. 

Appeal allowed. 

{&VIL ▲PPBk.I.ATE JUKlBDlOTfOM.] 

Affbal fbom Appellate Dxorbe 
No. 1354 OF 1913. 

iKap Pbasakka Sil 
P lainti£F, Appellant, 

V, 

PUNCHANAK NanDI 
[ Chowuhurt and ors., 

Dofondanis, Res> 
pondonis. 

Civil Proetdufe Cod« (4f:( V of 1908), Or. XSt 
r. 1 (5)— Suit ditmiu»>t by tried Cof*rt, on eviiituce 
eUlowoi to be withdrawn with liberty to tue agatn 
by appeal Court, though no formal defect by 
reaeon of which emit might fail was ma e out— 
jF’reeh eutt if barred— Rest jiidicnta. 

Where a coutrsled suit, in which evi 
dence wag called on both fiideg, having bea 
dismigsed by the trial Court, the Plaintiff 
wag allowed by the Appellate Court to 
withdraw from ’ the guit with liberty to 
bring a fregh guit, though rto formal defect 
by reason of which the guit would fail was 
made out and really because the Plaint iff 
was unable to produce the necessary evi¬ 
dence in time; 


IVHA|tDA Co., I 4 D. V. IXURGA *C1IARAN 

(Ihandra (1) ay.d Mabulla Saedar v. 
llKMANtJINl DeBI (2) follow^. * 

This was an apj:)eal from a decision of 
Babu Ashutosh Banerjee, Subordinate 
of Burdwan, dated the 12th Sep¬ 
tember 1912, confirming a decision of Babu 
Binod JJihari Mukerjee, ^Funsif of Kalna, 
dated the 16th January 1912. 

The facts of the, case will a])pear from 
the judgment. 

Pabns Mohendra Nath Hoy, Jadnnalh 
M^nuilc and Monniothn Nafh ftoy for the 
Appellant. 

Bahns liaranosibasi Mukhrrjec and lUrstj 
Mohun Majuindor for the llospondent. 


The dUDC.MENT tuf 
Callows ;— 




Hp.N, J.—^Tliis 

<»f tl'e I( 

^'..oF Ibirdvan uu 


TU12 Court was as 


1 ,..i { in Lir..v A .13' 


,1916,in. 




Jiijj 

•ntd reliitey'* 


party 


SatkXj 
cfa&S” 


/xn 

.suit^ 




some 



Held —That the order of the Appellate 
Court was made without jurisdiction and 
a subsequent suit in respect of the same 
property and in which the same relief was 
prayed for. was barred by the rule 0 / res 
judicata. 

The ** su^^ff^ni grounds ” for permit¬ 
ting withdrawal with liberty to bring a 
fresh suit ofidthc same scauge of action re¬ 
ferred to in 'el. (b) of r. 1, Or. 2S of the 
Civil Procedure Code must, be something 
of the game nalme as the *' fortn'alWdjftai ” 
tneupionedin cl. (a). ’ 


lisktjd for in the pr^n fully 
vva.s contested,^, evi(l^l|| l^^ed on 

both sides, and the Court of first instance 
which heard that evidence dismissed the 
Plaintiff’s suit. Then otj appeal t<j the 
lower Api>ellate Court, and at some stage 
of that hrarir^, he apf)!ied under sec. 373 
of the old (Jivil Procedure Code fot leave 
to withdraw from the suit alleging, first 
of .all, a formal defeet, and secondly, his 
inability to produce the necessary evidence 
in time. It w*as admitted by the leanied 
Vakil who argued this case for the Appel¬ 
lant that, as far as he knew, there was no 


(I) U 0. L. 3 .46 (U09. 

t 3 j na L. 


, f'-' 
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formal defect i)roved before the Appellate that order failed on that ground. 
CJourt, and that the oply ground which 


could be .relied upon by the i)etitioner in 
that case was the second one, namely, that 
he had not been able to pijoduco the neces¬ 
sary evidence in time at the trial before 
the Court of first instance. There\ipon, 
the Appellate Court made an order to this 
effect: " The appeal is dismissed with 
cosls and the Plaintiff’s suit allowed JU> be 
withdrawn with leave for fresh action for 
the same subject-matter, if not barred.” 
Q’hereupoA, this suit was brought, and the 
])oint was taken by the Defendant that the 
order of the Aj)pellatc Court of the 18th 
of May 1908 had been made without juris¬ 
diction and that consequently the subjoct- 
niatler of the present suit Avas res judicain 
b.v <,^the decision which w as given 


„ There¬ 

fore, the only question is whether the order ^ 
was made without jurisdiction. I think it 
was. I need not read the section in full. 
The section says ”. 

If the Court is satisfied on the ap^ica- 
tion of the Plaintiff (a) that the suit must 
fail by reason of some formal defect or (10 
that there are sufficient grounds for per¬ 
mitting him to withdraw from the 8i|it 
or to abandon part of his claim with liberty 
to bring a fresh suit for the subject-matter 
of the suit or in respect of the part so 
abandoned, the Court may grant such per¬ 
mission on such terms us to costs or other-. 

wise as it thinks fit.” Now, 

the Words, as they stand iu the section, 
are of course of general application, name¬ 


ly, “ That there are sufficient grounds for 
'andW®' l^ei'n^itting him to withdraw from the 
j^I ^ 1905. The , suit " : but there are decisions of this 

V. ^ 9 *beld j5^ Court which, in my opinion, are binding 

3^sid.es,- as^i^ upon us is quite true they are not 
. turned^^jR tlj^ypilfestructkm ■ of .cl'. (3) I'bc same section, but they are upon 

69.c^ vActj it has I r. 1 of the Civil Procedure 

/if which is now in oijeration, but the 



ksec. 

io beaflhtgjj|H|Pii,'^ei£^e us. /:i 

of, the. e/fbet of'"!?''' 

hasi^f the*tenure by them^ei^apA^on 
iterest of-the 

was% granted to yKadiction. If it was ,- -. 

withirN^^jfcg<|igl^irudgo’8 jurisdiction to Kkarda Go., Ld. v. Durga Gharan Cht^i^ra 
make it, but it^^ a wrong order, then I was held by my learned brotheridr. 

can quite understand that the learned Vakil Justice Mookerjee that els. (a) and (b) of 

i’nv AnvutiinM^-V,...,.-sub-f. (2) havs to be read together and 

that the intention is that a ground includ-^ 


learned Vakil who argued the case for the 
Appellant admitted that there Is nor sub¬ 
stantial difference between this Kule and 
sec. 373 of the old Code. In the first case. 


for the Appellant has somethirig to say, in^ 
asmucb as the order had been allowed to 
stand and the Defendant against whom the 
order Was made bad taken no stejw to 
attack that order. But if it was made 
without jurisdiction, apd it is brought to 
our notice now, that it was made with- 


ed inx‘1. (b) must be of the same nature BS 
the ground specified iu cl. (a), that is if> 
say, it must be something of the same 
nature as formed defect; and.^.jiiasmmshi as 
in that case the ground for aUowi|i)g^|jbia 


vux JUMW VUtiiV IV Ww WHJQ- *vf* mm 

out jurisdictida and, if we are suit to be staaiied afresh was lj|S!y|. 

that was made without jurisdietkm^ should be allowed to 


then we 
, also to say, 
all 



bound to say so and 
kt as a mii^W:^:Mpseqiieace 
jiidten in .ww^uehce of ; 


not because there was a 
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Kali Peasanna Sil v. Ponohanait Kandi Chowdhuey. 


Then again the learned Chief Justice Sir 
'Lawrence Jenkins in Mabulia JSardar 
V. Hemangini Debt (‘2) says The 
decision in Kharda Co., Ld. v. Durga 
Charan Chandva (1) shows that cl. (b) of 
sub-r. (2) must be read in connection with 
cl. (a) and with the limitations cl. (a) sug¬ 
gests, and so reading it, it is clear that il 
is not within the jurisdiction of a Court 
of ^]>eal to grant the })errni8.sion on the 
terms which have been approved by the 
Court in this case. In my ox>inion, this 
Buie should be made absolute, ” Therefore, 
in the present case, inasmuch as the only 
ground that can be suggested fur the order 
of the IBth of May 1906 was that the 
Plaintiff had not been able to adduce all 
the evidence whicli he would have liked to 
adduce at the first hearing, I am of opinion 
that that was not a ground which is con¬ 
templated by sec. 673 (jf the old Civil Pro¬ 
cedure Code : and, therefore, the order 
which was made by the Ajipellate Court 
was made without jurisdiction. Conse¬ 
quently, that order having been made 
without jurisdiction a fresh suit should 
never have been brought, and the Defen¬ 
dant was perfectly competent and was 
within his rights when he raised the point 
that 4iihe matter was res judicata. I am of 
opinio^ that the lower Appellate Cfourt was 
right in coming to the conclusion that it 
did» and this appeal must be dismissed 
wdth costs. 

^Nbwbould, J.— I agree. 

N. Q-. Appeal dismissed, 

• (t) 11 C. L. J. 46 (1900}. 

isi 11 a. L. j/sis note . 


COIVIL APPBIiLATB JUfilSBIOTlONO 
L. P. App. lio. 49 OP 1914. 

t 


Sandbeson, O. j.' 
Mookeejee, j. 
1916, 

Heard, 31, May 
and 1, June. 
Jadgment, 

1, June. , 


Chandea Kanta 
Chakrabarti, Plaintiff, 
Appellant, 

V. 

Bah Krishka Mahala- 
HABiSH, Defendant, 
Bespondent. 


Runjtl Tamnojf Act (F/f/o/ 1885), mos. 6, 7— 
Rent, enhancement of—Part of tenure eretUed before 
Permanent Settlement but separated by aeei^nment 
and held at proportional rent by aetiffnee-^Con¬ 
firmatory B.'iiiiitl tf creates new tenw e. 


When a part of a tenure existing at the 
(late of the Pertnanent Settlement was as¬ 
signed subject to confirmation by the land¬ 
lord, a sanad granted by the landlord in- 


favour of 
iran.% 


hii 


!ed 


'u oirv 


the assignee confi\ 
Hlowing the assig 
'^•^^/^hare on payment of 
the' qJ original ren\ 


ni 




’;'.R granted 
r iK-i.."?' 


tre, and tl 



7 in y- * J.. 

ro.uid reiatey' ‘ 

y SatkV, 
cfass'fx.i 


I'U 




^as 

lA&Si, 

Of 


Lhc c, 

not affected by sub-di 
dation. 


some '«^'*^'>m^que.nct ^ . 


i 


fully 


Udoy Chamdba Karji V. JNripbndba 
N.abaian Bhup (3) commented on. 


This vva4 an appeal under sec. 15 the 
liottecs Plrtent ^frorn a decision of D. 
Chatterjee, J., oine of the Judges of this 
Court, dated the 3rd April 1914 ia 0. A. 
No. 2284 of 1911 which had been prefened 
against a decision of C. H. |dk)6ely, Bsq., 
Additional District Judge of MysaejEiidl^h, 
dated the 18th April 1911, oox^lrxmaB a 
decision of Bahu Satish Chandra 

(8) r. L. tt. 88 ObI, 297 : e. ISitG. W. V. 

418 (1900). 
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Munsif, Ist . Court ol Eishoreganj, dated 
the 14th March 1910. • 

' The appeal arose out of a suit for en- 
Jiancement of the rent of a tenure. 

- The material facts o^the case will ap¬ 
pear from the judgment. 

The caee turned mainly «ipon the effect 
to be given to a sanad Ex. 16, the question 
being whether by that sanad a new tenure 
was created. The sanad was in the follow¬ 
ing terms:— 

“ To 

The g6oid in behaviour Sree Ha,in F ivndar 
Roy. 

.This sanad is executed to llie effect fol- 
• lowing:— 

Mouza Earati inclusive of Para Biram- 
pur, appertaining to BLissa 3 annas 11 
gap.das 3'i^aras Joar eleven thousand in 
, ,«ipj)ort^' Bajuhar, mahal Khalisa and others, 
I had/^fl'iia Nasirujial is recordr-ldit Sih^ce 
V. Stt^aring a fafcsim-;amOvxijJting law d6-l 
the one hun/lT. J^sidea,- as^^^n 

twned'll^P&’t*|pl||||&structhm or^ (^) of f 
sec. 60 ,t^'Be^»^^enaii.qy'Act, rt'bas # 

of. the. effect of L^lain 
jpfejSfiasPnf the. tenure l>y th e j^p?^*apd hart, 
“"^terest or* the tlef^GStPies, ap’^iefWaining 
^ i granted to hUssa of the sai.l village 
and' v. ij^i^,j£tny€nt of Rs. 19-13-17-1 
(rupees nineteen, thirteen annas, seven¬ 
teen gandas and one kara), and you have 
got the deed of sale. Therefti.-e, with 
reference to the deed of sale, I grant you 
this" sanad. ■ You shall hold iiossession of 
the lands and bans, as also the culturable 
and jpngle lands and tdl lands and waters 
together'lyith trees, etc., inclusive of all 
rights Bppe^ning thereto. Being in- 
cuded asaAuAod holder within my revenue- 
payinjg zemindary, you shall get the.te/«7f 
registered in your name at a taksin^jama 
of Bs. 19-13-17-1, (ni^^s ni^teen, .' 
tiiiitMa annAB, seventeen ggudas and one 


kara), payable from (the profits of) the 
said village, and on payment of rent.in the 
department in which the (tom) sanad- 
holding talukdars pay rent, go on holding 
possession down to your sons, sons’ sons, 
and so on in succession, with riijht of 
transfer by sale and gift, Uannar, khana 
hari, (torn) talukdars. iJated the l2th 
Agrahayan 1200. 

Mahomed Muzaffar. ’* 

The Munsif as well as the District Judge 
on appeal held that the sanad showed that 
the tenure in suit was part of a larger 
tenure which exi>sted Ixjfore the Perma- 
ment Settlement and that the rent was not 
liable to enhancement. 

On second appeal J). Chatterjee, J.,-i,: 
affirmed tJiis finding in the Hdlewing 
terms ;— 

“ I have no doubt that upon a'projx-'r 
construction of the sanad produced in this 
case, the tenure existing from before the 
Permanent Settlement was continued.” 

Hence the pre.-’ent ap[>oal under the 
J-ietters Patent. 

Babu Sasnnka Jiban Roy for the Ap¬ 
pellant. 

Babu Ciobind Ch. Dey Hoy for the 
Respondent. 

t' 

The JimnwKM’ ok thr Court wa,s as 
follows ;— 

Sandkrson, C. J.- Tn this case I Hiinl'' 
that the appeal should be dismis-si'd. The 
whole question, in my opinioji, turns ui)oni 
the construction of tlie sanad ^vJlich is to 
be found at p. 19 of the paper-book. • If 
by that, a p 3 .rt of the talak which was 
existing at the date of the PormanBut 
Settlement w-as assigned to the ‘Ipkfeii- 
dant’s j)redecesRor, then the .had. 

no case. On the othe^,^ii^|. if';;^ere 
was a new ten^e Of 

rant, ■differentlfee^'.j^ljp M api^- 

<x(ib|a,.to existiiig 
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before that date, then the Plaiiiitiff had For these reasons .1 think the appeal 
some case for consideration. should be dismiss^ with costs. 

The question depends upon sec. 6 of the Mookerjbb, J .—1 agree that the judg- 
Bengal Tenancy Act, which says that ^ent of Mr. Justice Digambar Ohatter- 
where a tenure has been held from the jee, which affiri^s the concurrent decisions 
time of the Permanent Settlement, its of the Courts below, takes a correct view 
renf shall not be liable to enhancement of the rights of the parties and cannot be 
except on proof of certain matters men- successfully assailed, 
tinned in that section. 'Ph© Plaintiff seeks to enhance the rent 

Now, looking at this sanad, it seems to of a tenure held by the Defendant under 
me that there tfad been before the date of him. The Defendant pleads that his 
it a taluk in a certain village the rent of tenure has been in existence from the time 
which was Rs. 105-15-1', in respect of cer- of |he Permanent Hettlement ,<pahd its rent 
tain lands which in themselves had been i.s consequently not liable to enhancement, 
carved out of a larger tenure, the word as neither of the contingencies mentioned 
used being taksim-jama. Then by this in els. (a) and (b) of sec. fi of the Bengal 
transaction it appears that the talukdars 'Tenancy Act has admittedly happened, 
of ^at particular village had assigned a The question for decision, accordingly, is, 
portion of the taluki right to the Defen¬ 
dant’s predecessor, and they assigned it 
subject to confirmation by the superior 
landlord. That confirmation was given by 
the document w’hich is now before us. It 
recites that the talukdars assigned a part 
of their taluk and at a particular rate <>f 
rent which in my opinion must be as¬ 
sumed to be the same rate at which 
the larger taluk had been held by 
the talukdar. Therefore, in my judg¬ 
ment the learned Judge of this Court and 
the learned’tTudge of the first Appellate 
Court were right in holding that there wa.s land conveyed was Rs. 19-13 annas 17 
no new tenure ^created but that there was gandas 1 kara. The purchaser, thereupon, 
an assignment of part of the old tenure; went to the proprietor, and in order to 
and, therefore, this tenure was one that secure rwognition as a separate tenure- 
had been held from the time of the Ferma- holder, obtained froin him a sanad which 
nent Settlement. recited the conveyance and entitled him to 

Then it is said that the Plaintiffs can rely ' continue in occupation on payment of the 
upon sub-sec. ib) at sec. 6* of the Bengal amount of rent mentioned from generation 
Temincy Act because, they Say, the tenure- to generation. The contention of the land¬ 
holder has received a reduction of his rent. lord is that this sanad <^ated a'new 
Upon that point I agree with what is tenure; while the contention of the ^nant 
mid by Mr. Justice Digambar Chatterjee is that the^ was no breach in the ebnti- 
and I do not think it necessary - 40 ' idd nuity of the ^e-existing tenure. . In my 
anything further h> what he has opinion, it is perfectly clear that the cwi- 


whether this tenure has bee* hel^^oro 
the time of the .Permanent SCTtlentfcj *'*4 

■ cd that in Vjt 

' Rs. 105-16-]p 

I#,'* 

jqUi. ^0^ 

Q fully iiitorJ9f|rent 


proportiojjately payabl 


yf the 
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tention of the Bespondent is well founded 
oi]^ principle. There is nb dispute that the 
tenure was transferable. The purchaser, 
consequently, under the deed of sale, ac¬ 
quired the interest of a tanwre-holder in 
the land conveyed to him. The only 
object why a sanad was obtained was to 
enable him to pay rent separately in re¬ 
spect of the land purchased by him, in 
other words, to separate his liability for 
rent from the liability of the holder of the 
remainder of the tenure. Now, it is W'ell 
settled that*the continuity of a transferal^e 
tenure is not affected by sub-division or by 
consolidation. [James Hills v. Huro Lai 
Sdn (1) and Kazee Khoda Newaz v, Naba 
Kishore Hai (2)]. The decision in Vdoy 
Chandra Karji v. Nripendra Narayan Bhup 
(3), which i| apparently an authority in 
support of the contrary view, overlooks, as 
I had occasion to point out in Adit Singh 
V. Sukhraj Hai (4), the i)re-existing lAw on 
the subject in this (’ourt. ^*sidea,- as it 
turned .Ijyion t^OTlItostrnction of .cb, (3) of 
sec. 60, .tl^‘]Bet^M^enitty?y ’Acf, it has 
no ^MjVbofqse’us. 

t)f. the.’effect of the 
llll&nawiiibf iiljev tenure by the predoce.saor- 
in-interest ol^' the defendant and of the 
sanad granted to him by the then pro¬ 
prietor; it is clear that the tenure must 
he deemed in law to have existed from 
before the Permanent Settlement. The 
Plaintiff is consequently not competent to 
enhance the rent- of the tenure under sec. 
6 of the Bengal Tenancy Act. 

N. G-. . Appeal dismissed. 

n> S W. Ji. Act X Rttlinga 185 (1886).' 

{,^■6 W..R. Act X Kulinga 53 (1866\ 

(8) L L. P. 86 C3*l 387 t «. o. 18 0. W. N. 410 
(1309);. 

U) 17 0. L. J. 485 (1919). 
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Appeal from Appellate Degree 
No. 2537 OF 1914. 

Sanderson, 0. J. 

Mookeiuee, j. 

1916, 

15, March. 

Trantfer of Property Act (/K of 188 S), mc», 
lOa, 107—Land held not for agricultural or manu- 
faetur.'ng purpoto on oral eettlement at an annual 
rent—Pretumption that tenancy annual—*'Con¬ 
tract to the contrary’' not valid, became not re^c- 
tered—A’otice, length of. 

Where, there being no written lease, the 
tenants were found to have been holding 
the land on on annual rent of Rs. 15 and 
not for an agricultural or manufacturing 
purpose: 

Held— That from the fact that the rent 
was an qgLnual rent, the presumption ought 
to be drawn that the tenancy was an annual 
tenancy. 

That, in the absence of anything to 
rebut the presumption, sec. 106 of the 
Transfer of Property Act, if it stood alone, 
would be inapplicable, there being “ a eon- 
'tract to the contrary ” within the meaning 
of that section. This contract, howdver, 
not being in writing and registered was 
invalid under sec. 107. 

That the tenancy was therefore terming 
able under sec. 106 on fifteen days notice 
• expiring with the end of a month of the 
tenancy. 

Duroi NikarIni V. GobbrdHv\n Bose (1) 
referred to. 

This was an appeal preferred.on Ube 
August 1914, against the decree of 
Upendra Chandra Mukh^Jeei 

(1) 19 a w. '1^ J, 448 


Sheikh Akloo, 
Defendant, Appeb 
I lant, • 

’• r. 

Sheikh Ehanon, 
Plaintiff, Bespon- 
dent. 
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f 


Subortlinate Judge, 2nfl Court of Zillah 
Hooghl.y, dated the ‘iflth May 1914, re¬ 
versing the decree of Babu Baradn Prossul 
Koy, ^ruiiKif, -ind Court at Howrah, dated 
the l’2th ^farch 1913. 

Tile facts of the case appetar from the 
j.idgment. 

Babu Maumathn Nath Hoy for the, .V|>- 
pe’lant.—Two [)rineii)al questions arise in 
.this appeal; ) that the lease was a herit- 

aWe one, and (’2) that the notice t<i 
quit was bad. As regards the first 
question, the lease was for the iinr- 
pose of residence and wa-i w'ithout any 
term ; in such a ease, the heirs of the l<*.sseo 
cannot he evicted if in ]K)ssesBion and 
willing to j>ay n'Ut. Juhoorec Lai 
V. H. DcaL (.5K Although the', do<‘n- 
ment may not he quite clear, the intention 
of the parties as evidenced hy their con¬ 
duct, riz., the po.ssession of the holding 
hy the heirs of the original tenant Sheihh 
ChandiJ, is that the lease nas lieritable, 
although it might not be }>ortnanent. Nar- 
singh Dayal v. Ham Naraht 

As regards the .second question, the 
notice to quit was had on two grounds, 
firstly, l)ecau.s<‘ it was on only one 
of the heirs of Chandu, and strimdly, 
because it was a notiee of less than, 
a unonth—tlie notice dated the lOth 
Kartik 13J8 corresponding to the 27th 
October 1911 reipiired the Defendant to 
vacate the land within the 30th Eurtik 
1318 con‘e8|X)nding to the IGth November 
1911. With reference to the first ground, 
all the heirs of Chandu were co-sharer 
tenants wdth the Defendant and lived w ith 
him on the land in dispute; all of them 
should have been served witli the notice to 
quit, and made paidies in the suit. The 
Defendant alone, could not be ejected. 
With reference to the secojid ground, it is 

(B) 38 W.B. 990 (18751. 

(8) t. L. R. 80 Gat. 888 (100»b 


first submitted that the tenancy was an 
annual and not fa monthly one. • The 
( ourt of first instance has found -that the 
rout payable was annual and not monthly 
and this finding#^has not been disturbed by 
the lower Apjiellate Ciourt. The Defen¬ 
dant therefore was an annual tenant and 
six months’ notice w’as necessary. Sec, 
lOG of tlie IVansfer of Property Act did not 
apply, because there was an agreement 
to the contrary in the inesent case, 
Kishori Mohan v. Nnnda tropal (7) relied 
oil, It is also submitted that "having re¬ 
gard to the findings of the first 
(burt undisturbed by the Court of 


Apfieal below, viz., that the Defendant was 
substituted as a tenant after Chandu, the 
]iartie.s in the case would be governed by 
the original kabuHyat exccutyl by Sheikh 
Cbandu. Under the- kabuHyat, the De¬ 
fendant is entitled to one month’s notice. 
So that in either case whether the parties 
are governed by the kabuHyat or not, the 
notice is insufficient. 

Habu Jyotish ChanW&^iazrah for the 
Kespondent.— The first Court s^s thtit the 
right of Cliandu -was that of a Jfeea teM^ 
only, and the Ap|>ellate Court that ClB^oR 
was a ton.*iut-at-W'ill. 

\Babu Manmatha Nath Roy .—That 
only means “ not permanent, ”J 

Tho Court. <if first inst.fl.n(‘P! did not find 


that the tenancy was an annual one; at 
least the finding of the fir.st Court is that 
the rent is payable yearly. Under sec. Ib6 
of the Transfer of I’rojwrty Act, in the ab¬ 
sence of a. t;ontract to the contrary, a lease 
in respect of immoveable property for agri¬ 
cultural or manufacturing purposes was a 
lease from year to year and a lease for any 
otlu*r purfxise was from month to month. . 
This is not a lease for agricultural or 
manufacturing purposes. Again, under 
sec. 107 of this Act a lease from year to 


(7) I. L R. 84 0«L 738 {1687}. 
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year or reserving a yearly rent must be in 
^writing and registered.* There is no such 
contract in writing and registered; which 
is necessary in order that it may l>e a 
tenancy reserving a ycs«iy rent. There 
is therefore no contract to the contrary and 
the tenancy must be regarded as a tenancy 
of immoveable proj)erty for residential pur- 
po.ses falling under sec. 106 of the Transfer 
of Property Act. Uebendru Nath v. 
Shyama Prasanno (H) and Durgi Nikarini 
V. iloberdhan Base (J) relied on. 

liabu \lanniatha Nath Hoy in replf.— 
The Court of first instance found that the 
Defendant's name had been sid^stituled in 
the landlord's aherista for that of his 
brother Chandu, the previous tenant. The 
Defendant’s tenancy was therefore a con¬ 
tinuation ^ the old tenancy which has 
been created under a registered hobuliyat. 
There W'as therefore a binding contract in 
writing and registered between the* parties. 
The case in iJcbendra Na!h v. >\hyamu Pra- 
sauno (8) is l£9|||^[>lic.ible to tlie case of a 
tenancy wlnui' The transfciee assignee or 
representative of the previous tenant 
■»*v‘as suHptituted in the latter’s place 
P^iid the old tenancy was under a regis¬ 
tered instrument. Jlesides the observa.tion 
in Debcndra Noth v. Shyomo t^ni'tanno 
(8) relied on by the Ilespomlent is an 
obiter, the operative jx)rtion of the judg¬ 
ment being that six months’ notice ac¬ 
cording to the Bengali Calendar was suffi¬ 
cient. Again, the Plaintiff himself can¬ 
not challenge the validity of the Defen¬ 
dant’s lease, the Plaintiff himself being a 
party to it. 

.The Judgment of thk Court -was as 

follows :— 

Sanderson, C. J.—^In this case I think 

(1) 19 0. W. N. 62S ; fl. 0 . 39 C. L . J.^ 418 
fttp* 484 il9U) 

<8} II 0. W. N. 1184 (1809). 


the a]>pcal umst be dismissed. The tease 
was given on the 18th of January 1904 to 
tlu! Defendant’s brother, one Sheikh 
Chandu, ot a particular area of land which 
v\as two cottahs, and the rent was Bs. 1‘2 
a year. In 1909, Chandu died. aFrom 
that time the Di'fendant and the heirs of 
Chandu, and 1 think all his heirs, lived 
on the land in (question ; but ap|)arently 
after the d(‘ath of Chandu the land occu¬ 
pied by tbe Defendant :iiul the beirs, who 
accordiiig to the judgnuml of tlu* lov\er 
Appellate Court, weie probably living W'ith 
the Defendant, was 2^ cottahs and the 
rent that was jiaid was not Bs. 12 a year, 
but was Rs. 15 a year, and the first ques¬ 
tion raised is w hether the tenancy was u 
heritable one. 

The learned Sidxudinate Judge has held 
that the tenancy was not a heritable one, 
and he bases his judgment upon the 
terms of the lease. That has been 
examined by my learned brother Mr. 
Ju.stice MfKjkerjoe and-he agrees that there 
is nothing in the lease to show that the 
tenancy was a lierilable one. Purther 
than that, the fact that the area occu[)ied 
after Chandn’s death was different from 
that included in the lease, and the fact 
that the rent was different from that which 
was specified in the le.ase. leads me to 
come to the, conclusion that the judgment 
of the leurtted Subordinate Judge that the 
holding W'us not a h<*rilable one was 
correct. Therefore, the f)osilion is this : 
The lease has come to an end : a new 
tenancy must have been created, and 
U|x)n that two^juestions arise—with whom 
was the new tenancy created, and secondly, 
on what terms. 

Now upon the first point, the leftroed 
Vakil who has argued th^ few 
pel Ian t urges that not 

only the Defendant who 

■ were co-sharer^ .suggests. 
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with the Defendant. That point is really 
a question of fact and that has been decid¬ 
ed by the learned Subordinate Judge 
against him, who has held that the De¬ 
fendant was the only tenant, and if it is 
neceesary for me to express any opinion, 
J think that the learned Judge was per¬ 
fectly right in coming to that conclusion 
as far as I can judge from the materials 
before me :—it is not necessary for me to 
go into detail; they are referrevl to in th(‘ 
two judgments that are before us, 'I’here- 
fore, the tenancy was between the Plain¬ 
tiff and the Defendant. 

Then the second point arises, what were 
the terms of that tenancy? There is no 
dispute as to that, because the Couit of 
first instance has held that the rent was an 
aimual rent of Ks. 15 a year. The con¬ 
test had been as to whether the rent was a 
monthly rent or a> yearly rent ;—th<‘ 
amount w'as agreed between the parties, 
and as to that there was no dispute. Tin; 
question w'a.s whethcM* it was a.n annual 
rent of its. 15 or a monthly ivnt at lie. 1-1. 
J’he Court of first iii.stance has dealt with 
that six3cific question which is a <}uestion 
of fact and has found that the rent was 
an annual rent of Rs. 15 a year. Then 
arises the next question whether from that 
fact, it can be presumed that tin*, tenancy 
was an annual tenancy. T should be pre¬ 
pared to follow’ what was said by my learn¬ 
ed brother Mr. Justice Mookerjee in the 
case Durgi Nikarini v, (loberdhan Jios'v 
(1), namely, " It may jxjsaihly be accept¬ 
ed as a i)rop 08 ition generally true th: 4 t, as 
indicated in Wilkin,^on Hall (2), the 
mode in which rent is expressed to be re- 
serv’ed affords a presumption that the 
tenancy is of a character con*esi>onding 
.thereto. The rule, how’ever, is not of 

(l) IS C. w. N. 626 : s. o. 20 C. L. J. 448 at 
p 464 (1914). 

(2| 11887} 8 Biug. N, 0. 608. 
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universal application, and, it was pointed 
out by Mr. Justice*Maule in Atherstone v. 
Bostock (H) that the presumption ck 
y(‘arly taking from the rent being paid 
ycaily does not upply to the case of lodg¬ 
ings, and the same view is supported by 
, (he case of Wilson v. Abbott (4).” Nows 
in this case there is nothing to rebut the 
)»ri‘sumption w'hich I ihitik ought to be 
drawn from the fact that the rent was to 
be an annual rent. Therefore, the pre¬ 
sumption ought to be drawn that the 
teiYincy was to be an annual tenancy ; and, 
so far that conclusion at which T have 
arrived is in favour of the .Appellant, 
d’hereforc, within the words of sec. lOd of 
the I’ransfer of Property Act, there would 
be a contract, namely, su<d) as I have de- 
scribal, a contract of tenancy between the 
Plaintiff on the one hand amrthe .Defen¬ 
dant on the other, and an annuiil tenancy 
for which an aiuuiai rent of Its. 10 was 
to he j)aid; and, therefore, sec. JOG, if it 
stood l)y itself, would ^fl||ap}>1y because 
there would be a contra-cWo the contrary. 
But unfortunately for the Apjiellant, there 
is see. 107 which says that such a contract 
as that, a contract such as 1 have de.sctil)^|| 
which reserves a yearly rent can be made 
onfy l)y a registeie<l iu'^truinent : and, in- 
usuuicli as there is no l•egi.sterc•J instru¬ 
ment in this ca.se, tliat contract must be 
treated as an invalid contract and as not 
existing. Therefore, 1 am forced to the 
eonelii.sion that this case does come with¬ 
in sec, 100 because there is an absence 
of a contract'to the contrary, inasmuch as 
the contract which was in fact made and 
was in fact held to exist by the Court of 
first instance was not put into writing and 
was not registered. Therefore, th4re 
being no contract to the contrary, and in¬ 
asmuch as this was a lease of immoveable 

(I) [1841]IOL.J. O. P.116. 

(4) [1824J 8 B. 8c 0, 6a 
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property and not for agricultural or manu¬ 
facturing purposes but for»sorne other pur¬ 
poses, it must be deemed to l.>e a lease from 
month to month, terminable, on the part 
of either lessor or lessee, by fifteen days’ 
notice expiring with the end of a month of 
the t/snancy; and, inasmuch as fifteen 
days’ notice was admittedly given in this 
case, a snflicieiit notice under the statute, 
was given, and the Plaintiff conseijnently 
is entitled to obtain a decree for jiosscssion 
of the land, for arrears of rent and for 
damages for holding over after the notice 
to quit. * 

For these reasons the appi^al must he 
dismissed W'ith costs. 


I should like to say as this is one of the 
first cases that I have, heard argued by the 
learned Vak^s of this Court, that in my 
opinion it has been very well argued on 
l)oth sides. 


Mookrr.ikr, J. —T iigrt'e. 

N. G. Appeal dismi^aed. 


[OIV^IL REVISIONAL JURISDIOTION.] 

Rule No. 28 of 1916. 




Chatterjep,J. 
Beachoroft, J. 
1916, 

2 , February. 


Asadali Chowdhurt 
and ors., Petitioners, 

V,' 

S.YED Mohammed Hos- 
sain Chowdeury and 
ors.. Opposite Party. 


Civil Proeedure Code (Aet F of J90S), Or 49, 
r. (0— Receiver, if m'ly be appointed in proceed- 
inff to appoint common manager—Bengal Tenancy 
Aet iVlIlof 188B). eee. 98-Sec. 141, 0. P. C.-Ex 
parte order, appointing Receiver, if neceuarily bad 
—Remedy of aggrjpved party. 


Or. 40, r. 1, o/ the Civil Procedure Code 
does not provide that the appointment of 
a Receiver should be confined to a suit. 


A proceeding for the appointment of a 
common manager, iv a proceeding in the 
nature of a suit uijthijn the meaninig of sec. 


141 of the Civil Procedure Code, and a 
Receiver can be appointed during the pen¬ 
dency of such a proceeding, if it should 
appear to the Court to be just and con¬ 
venient to appoint a Receiver. 

In cases of emergency, when Ihe issue of 
notice to other partiet may so delay ^he 
proceedings as to defeat the objecl of Ihe 
order, the Court has to pass such order 
ex parte leaving the parly aggrieved to 
object to if either in the Court maVing the 
order or by way of an appeal to a higher 
Court. 

This was a Rule granted on the 10th 
January 191G against an order of P. E. 
Cliunming, Esq., District Judge of Backer- 
gunge, dated the 4th January 1910 passed 
in the case Mo. 1 of 1916, ajipointing a 
pleader of the Court as Receiver of the 
Xirojierties in dispute ponding the disposal 
of a miswllaneous case*. 

On the 4th January J9J.6 the Opposite 
Pai*ty made an application to the District 
Judge of Backergunge for the apt>ointment 
of a common manager under sec. 93 of the 
Bengal Tenancy Act and prayed that 
jiending the dis]^x)sal of the application a 
Receiver might he appointed. Thereupon 
the District Judge without any notice to 
the Petitioner male an order appointing 
IMouhivi Ashga'rali, a plea<ler of his Court, 
as a Receiver pending the diapo.sal of the 
application. 

Against that order the Petitioner moved 
the High (’onrt and obtained the pivs«'nt 
Rule on the lOth Janiiafy 1916. 

Habu Jogendra Nath Mukkerjee in 
showing cause submitted that the order 
of the District *Tudgc was right. In the 
present Civil I’rocedure Code the words 
the “ subject-matter of the suit " have 
been omitted from r. 1 of Or. >40 wbifih cor¬ 
responds to sec. 503 of the Code of 1882. 
That shows the ..ijatended to 

widen the scope of .t^e^^i^Qgit and include 
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also a prrxjeeding. Jibanessa Khatun v. 
MnjiduHcftsa Khatun (2) relied on. 

Monlvi Numddin Ahntad in reply sub¬ 
mitted that the order was without jurisdic¬ 
tion and should be set aside. Receiver can 
be ap])ointe:t only in a suit. Bee. 647 of 
the (’ode of 1882 which corresponds 
lo sec. Ml of the Code of 1968 in¬ 
cludes original matter iii the nature of 
suits and docs not include a miscellaneous 
proceeding like this, for instance, sec. 6d7 
ol the old Code does not apply to exeiMi- 
tion proceedings. Thnkur Prasad v. 
Fnkirullah (1) relied on. 

Proceeding under see. 93 of the Bengal 
Tenancy Act being not a suit, Recei\er 
cannot be appointed in the course of that 
proeeetling. 

Again we arc 14 annas co-sharers and 
have been in possession of the profits for 
40 years and the existing state of things 
should not be disturbed. 

The leariK'd Judge also acted illegally 
and with material irregidarity in making 
an cw parte order without notice to my' 
clients. 

The Jt'unMENT oE the Court was as 
follows :— 

Pending an application for the appoint¬ 
ment of a common manager under the 
Bengal Tenancy Act the learned District 
Judge apjK>intcd a Receiver. This Rule 
was i.ssued upon an a 2 >j>lication by the 
Petitioner that the order made by the 
learned District tTiidge was without juris¬ 
diction in that it w'as made not in the 
course of a suit and,secondly, it w as irre¬ 
gular because it was madfe without notice 
to the Petitioner. We have heard the 
learned vakils on tioth sides and we think 
that the Rule must be discharged. 

W ith regard to the first ground, it is 

ID I L. R. 17 All loe iis» 4 ), 

(2> 17 0. W. N. 581 g«n^. 


contended that a Receiver can be appoint¬ 
ed only in a suit and not in a proceeding 
of this kind. Or. 40, r. 1, however, ^oes 
not provide that the appointment of a Re¬ 
ceiver should Jbe confined to a suit. The 
old sec. 503 of the Civil- Procedure Code, 
1882, did certainly speak of the appoint¬ 
ment of a Receiver in a suit, but r. 1 of 
, Or. 40 of the 2 >reRent Code has left out 
the words “ subject-matter of a suit,” and 
is A'ery genwal. 

Then sec. 141 is also very general 
and does seem to aj>i>ly llife ]>rocedure 
under Or. 40, r. 1, to proceedings of this 
kind. That section piovides ” The i)ro- 
< edure provided in this Code in regard to 
suits shall be followed as far as it can be 
made api)lical)le, in all proceedings in any 
(.k>url of Civil Jurisdiction.” It has b(!en 
held in the case <if Thakur Prasad v. Fakir- 
ullah (1), by their Ijordshij)8 of the Judi¬ 
cial (■ommiti<‘c, that the old sec. 047 in 
)>lace of which stands the present sec. 141 
was ap 2 )licable to ori^^y 2 )ruccedings in 
lh(‘ nature of suits su^aas guardianship, 
l)iobate, etc. The present j)rt)ceeding is 
an original jn’oceediug which may be said 
to be in the nature of a suit because 
initiated by an application by one ])art^^ 
irf oj>))osed by another and is determined 
by a final order. The jiroceedings, there¬ 
fore, being proceedings in a case W'hich 
may be said to be in the nature of a suit 
a:e micb as evid(*ntly attract the applica-, 
tion of Or. 40, r. 1. We think that under 
Or. 40, r, 1, the Court has a jurisdiction 
to a])[X)int aJRecciver in a case of this kind 
if ui)on the facts before it, it thinks that 
it is just and converiien^ that it should 
make an order under that Rule. 

Then as regards the question of notice, 
although an order is generally made by a 
C4vil Court upon notice to the parties con- 
i'erned, there may be cases in which the 

(1; I. L. R. 17 All. It64t891>. 
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i»Kne of notice may so delay the proceed- fresh suit in the same cause of action, 
ings as to defeat the object of the order passed order allou'iny him to withdraw 
made, and the Court has to pass an order 


without previous notice in cases of emer¬ 
gency, leaving the party aggj-ieved to c»bj.ct 
to it either in the Court making the order 
or by way of an a)>peal k) a higher Court. 

These two grounds therefore fail. We 
find that the proceedings for the a]»]X)int- 
ment of a comujori manager have been 
postponed pending the decision of this 
Tlule. It was not meant that this should 
be so. * ^ 

The Petitioner, it seems, upon the view 
we take of Or. 40, r. 1, mi,sconcpived his 
remedy as he .should have come to this 
Court, by way of an appeal against the December 1914 against an order of 11. C. 


without such leave: 

Held —That the suit was itof. disposed 
of by the order. 

Where a Plaintiff (h)es not desiriMio 
withdraw from the suit unless wtth liberty 
to briny a fresh suit, and the Court con¬ 
siders that such liberty ouyhl not to ho 
granted, the proper course Is simply to 
dismiss the application. 

^fonAM’ J3nL\nii>As.ii (Itur: Cuvini)- 
DASJT r. Parshotamdas Hamdas (1) 
followed. 

This was a Rule gnutotl on the Rllh 


order appointing the Receiver. 

We discharge this Rule with costs— 
hearing fee, two gold mohurs, and direct 
that the record be sent down at once so 
that the proceedings for the appointment 
of a common manager may be continued 
without further^y^ay. 

G. 

J. M. C. Pule discharged. 


Kundu, Ks(p. Snl)ordinate Judge of Zillah 
Rajshahyo, dated the J8th September 
1914. 

Plaintiff instituted a suit for declaration 
of-title and recovery of possession against 
the Defendants on the 8th Octobi'r 1912. 
Defendants contested the suit. 

On the 22nd of August 1913, the Plain¬ 
tiff applied under Or. 23, r. 1, cl. 2, for 
withdrawing the suit with permission to 
bring a fresh suit on the same snbject- 
matter, but the Subordinate Judge by an 


rtOITIL BEVIIBION&L JUBlSDICTIGN.] 

Role No. 1264 of 1914. 

1 SoRADHANi Debya, order, dated the same day. permitted the 


N. R. Chatterjea, J. 
Muluck, j. 

1915, 

23, Bfarob. 


Plaintiff, Peti¬ 
tioner, 

V. 

Chandra Nath 
Framanick and ors., 
Defendants, Oppo¬ 
site Party, 


Plaintiff to withdraw but refu-cd permis¬ 
sion to institute a fresh suit as applied for. 
The Plaintiff took no further steps and 
the said order was embodied in a decree 
which was signed by the Sul-oidiiiate 
Judge on the 6th Moveml)'-*r 191 J. 

The Plaintiff thereui)on applied for re- 


civil ProcvJw’v Code (Act V of 1908), Of*. M view on the 4tji lebn*«‘ny a. t 

r. 1 (t)--Applieation to u tMrmo from suit wM application was n’jected on the 30th Of 
Ifbsrty to mt$ offain—Court if mag grant apptioa. . May 1914. 

Uon htt vithotu libtrtg. J»Jaintiff then on the 

Where the trial Court, being of opinion 1914 put in an application toe|we tbg Bnb- 
thdt no suffixiient ground ha^ been made ordinate Judge praying toy ppoi$e.i^ ajG^nBt. 
o*ff for dUowing the Plaintiff to withdraw witnesses and also 
from suit wiJtk liberty to itiHHute a (i) 
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whicli application was rejected on the 18lh 
September 1914. 

'J’he order was in the following terms : — 

“This is an application by the Plaintiff 
for the revival of the suit and restoring it 
to tfie file of this Court on the gi'ound that 
by the Order No. 19, dated 92nd August 
1913 permitting the Plaintiff to with¬ 
draw from the suit, the suit has not been 
disposed of but it is still pending. The 
law on the subject of withdrawal is em¬ 
bodied in Or. 23, r. 1, C. P. C. H 
is said that under cl. 1 of that rule 
the Plaintiff may withdraw bis suit 
and under cl. 3 where the Plain¬ 
tiff withdraws from a suit without 
the permission of the Court referred to 
in Bub-r. 2 he shall be precluded from 
instituting any fresh suit in respect of the 
same subject-matter. The IVtitioner 
urges that the application made for with¬ 
drawal was not unconditional as conto*n- 
plated in sub-r. 1 but a conditional one 
as provided in sub-r. 2, i.c., with liberty 
to bring a fresh suit in respect of the 
subject-matter of the suit in question. If 
not disposed to accord permission to with¬ 
draw from the suit with such liberty, the 
only course left for the C'ourt was to di.s- 
miss the application. The Court w^as not 
however competent under the law as em¬ 
bodied in the rule to allow the Plaintiff 
to withdraw from the suit without liberty 
to bring a fresh suit. An order to that 
effect as passed on 22nd August 1913 was 
without jurisdiction and is a nullity and 
so the Court has power to set aside the 
order and treat the suit as still pending. 
It is contended that the Court has such 
]x)Wer8 to revise its order under the new 
provision embodied in sec. 151. It has 
then inherent power to rectify its error 
for the ends of justice. The learned 
Pleader of the Plaintiff referred me to the 
case of Mohant BU^aridn^ji Guru Govind- 


(lasji V. Parshotamdas Ramdm (1) which 
holds ‘ that wh<»re a Plaintiff, does not 
desire to withdraw from tlie suit, unless 
with liberty to bring a fresh suit, and the 
Court consider%that such liberty ought not 
to be grantetl, the proper course is only to 
dismiss the application.’ Apparently that 
case and this arc on all fours, but there 
su'o certain distinguishing features in this 
case which I must notice. Here the 
Plaintiff made an aj)plication for the post¬ 
ponement on the very day, there was then 
fiythcr a]iplication for withdrawal. The 
application for postiionement w'as reject¬ 
ed on the grounds stated in the Order 
No. 18, dated the same day, 22nd August 
1913. The suit was about to be dismissed 
and so there was the further application 
made for withdrawal with lil^Tty to bring 
a fresh suit on the same .subject-matter 
knowing it for certain that the permis¬ 
sion on such condition would not be 
granted. The only course left to the 
C'ourt was either to d^K^iss the suit or 
allow' the Plaintiff to withdraw from 'fihe 
suit which she had every right to do. 
So that it ns not a case in w hich if the 
Court had disnrissed the latter applicS^I 
tion the Plaintiff w’ould have prosecuted 
the case bn that very day. She had no 
witnesses ready, her documents were not 
produced in time, there w’as no step 
taken for having the necessary local in¬ 
vestigation. Under such circumstances 
I think the order permitting the Plaintiff 
to withdraw jwithout liberty to bring a 
fresh suit was the only legal order that 
coidd be passed, when in the face of the 
subsequent application for withdrawal 
the suit could not be dismissed as the 
Court was disposed to do. Then again 
if the order is illegal I do not think this 
Court has jurisdiction to revise its own 
order under any inherent power vested in 

(li. . L. B. S2 Bom. 945 (190$). 


THE CALCOyTA WEEKLY NOTES. [Vol. XX! 

Chakdra Nath Pkamanick. 



VoL. XX.] ^HB CAIiOtItte WBBKLY NOTES, 1013 

SUBADHANI £>ESXA V.IDHANDBA PBAUANIOE. 

th^ Court as provided sec. 161, C. P. to institute a fresh suit. It appears that 
Code. That would be usurping the subsequently several applications were 
power of the superior Court which alone made by the I’laiiitiff for setting aside 
can 'revise or set aside the order of that order, the last apj)lication being 
the Subordinate Court. * The Plaintiff’s dated the 10th of August 1911 by whieh he 
remedy therefore lies' in preferring an treated the suit as not being disposed of 
appeal against the order of this Court, by the previous order and prayed the Court 
There had been an application for review to proceed with the suit. That was 
of the order in this Court. That peti- rejected. Now the Court having been of 
tion was duly heard and rejected. The opinion that leave should not be granted 
result is that this petition cannot be to the Plaintiff to withdraw from the suit 
granted and it is therefore rejected for the with liberty to bring a fresh suit, it ought 
grounds stated above. ’ * to have dismissed the application for with- 

The Plaintiff thereupon made an appli- drawal. As pointed out by Sir Lawrence 
cation to the Hon’ble High Court on the Jenkins, Chief Justice, in the case of 
11th December 1914 for a rule on the Mohant Bihariilasji Guru Govinddasji v. 
Opposite Party to show cause why the Poirs/iotamdas (1) “where a Plain- 

aforesaid orders, dated the ‘i‘2nd August tiff does not desire to withdraw from the 
and 6th No^^mber 1913 and of the IBth sitit, unless with liberty to bring a fresh 
September 1914 should not be set aside suit, and the Court considers that such 
for want of jurisdiction. liberty ought not to be granted, the proper 

This Buie came on for hearing on the course is simply to dismiss the applica- 
23rd March l‘«^15. tion." And as the Court had disallowed 

Babus SasadSt^ Iloy (Ji.) and Suren- the applications for adjournment it ought 
dra Mohan Ghose for the Petitioner. to have dismissed the suit. Had that 


Babu Bamakanta Bhattavharyijn for 
the Opposite Party. 

10 ' 

The Judgment op the Court was Us 
follows :— 

The Petitioner was the Plaintiff in a 
suit in the Court of the Subordinate Judge 
.of Bajshahye. It appears that, on the date 
finally fixed for the hearing, the Plain¬ 
tiff apj^ed for postponement on several 
grounds. That application was rejected. 
Then the Plaifltiff applied for leave to 
withdraw from the suit with liberty to 
haring « fresh suit on the. same cause of 
action. The learned Subordinate Judge 
hdld thftt 'tibere were no sufficient grounds 
fof allowing the Plaintiff to withdraw from 
tl^ aait with liberty to bring a fiosh suit 
a^ lio made an order allowin:^ the appli¬ 
cation for withdrawal without jp^rmissiou 
, • ''' 


course been followed, the Plaintiff would 
have had a right of appeal, and, if there 
were sufficient grounds, the Appellate 
Court might have allowed the appeal and 
directed a trial of the case. The order. 


however, which was passed was not a 
proper one and, under the circumstances, 
w’e think that that order should be set 
•aside and the suit iiroceeded with from 
the stage where it was on tJie 22nd 
August. But this must be conditional 
upon the Plaintiff paying to the Opposite 
Party the sum hf Bs. 170 as costs in¬ 
curred by the latter up to date within one 
month of the arrival of the record in 


lower Court. This amount wfill not 
considered as costs in 
default of payment, 
within the time 
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Shkadhani Dkbya f?, Chandra Nath Framamiok. ' 4 

Eitfind discharged with costs, three «'go]d 


niohiirs. 

S. 0. Gr. Rule made absolute. 


[0RIMINAL:RBV1SI0NAL JURISDICTION.! 

Rev. No. 359 of 1916. 

Satyendra Nath 
Ransrjbe and others, 
2nd Party, Petitioners, 

V. », 

Krishnadban Adhi- 
KART and others,- 
1st Party, Opposite 
Party. 

Criminal Procedure Code (it 01 V of 1898^ mc«. 
US, JJifi —Disputed land under water render¬ 
ing act of pouetsion by cither party impoetible 
—Order in favour of one party on the ground 
of, hie poseeuion in the previou* yeir — Substitu¬ 
tion by High Court of order under see. H6 for 
order under eee HB. 

Where in a proceeding under sec. 145, 
Cr. P. C., the Magistrate made the final 
order in favour of one party, finding that as 
there could not be any act of peaceful pos¬ 
session within two months of the date of 
the proceeding owing to the land being un¬ 
der water, the possession of the current 
year was to be presumed in favour of the 
man who was in possession during the 
previous years: 

Held —That the order was in direct con¬ 
travention of sec. 145, cf. (4), and the 
Magistrate should have passed an order 1 
under sec. 146, Cr. P. C. 

The High Court substituted an order 
under sec. 146, Cri P. 0,, for the order 
under sec. 145 made by the Magistrate. 

This was a Eule granted on the 27th 
March 1916 against an order of Bafou 
Jatindra Mohan Banerjee, Sub-divisional 
Magistrate of Kutwa, dated the 27th 
January 1916, declaring, under sec. 145, 
Cr. P. C., the first party to be entitled to 
possession of the land in dispute. 


The order of ^the Magistrate was as 
follows:— • 

“The present dispute is about the pwses- 
sion of about 24 bighas of boro lands Jn the 
heel of village Mutli. Krishnadban Adhi- 
kari claims the land as within his boundary 
jama and Satyendra Nath Banerjee who is 
the zemindar of the land claims it to be 
utbandi land, liable to settlement from 
year to year. His contention is that he 
has let out the disputed land this year 
to Golam Mondal and Dedar ^|!ondal. 

* ‘Nobody has been in undisturbed posses¬ 
sion of the land this year, the land remain¬ 
ed under water till the beginning of Assio. 
As soon as it rose above water, the first 
party went to cultivate it when the sectBid 
party went to oppose the cultivation and 
as there was an apprehensiof of a breach 
of the peace, the Police went upon the 
scene and submitted ]>roceeding under sec. 
345, Cr. P. C., which was according’y 
dra\A’n up. 

“As there could not ^ftny act of peace¬ 
ful [possession within two months of the 
date of the proceeding, this being impos¬ 
sible owing to the land remaining under 
water, the possession of this year is to 
presumed of the man who was in posses¬ 
sion during the previous years. 

“Both parties have adduced evidence on 
this point. Prom a careful consideration 
of it, I am satisfied that the land has all 
along remained in possession of the .first 
party. Thei, decree, old rent receipts and 
registered udd uttregiatertaVkabuliyats filed 
by the first party all satisfactorily prove 
this. The evidence adduced by the lecond 
party is meagre and cannot be retied on; 

“Accordingly I find the land in posses¬ 
sion of the first party and declare them to 
be entitled to this possession until evu}te<l 
from it in due course of law. The EBtnin- 
dar second party must pay Rs. 26 as costs 
<4 the first party.” 


(Dhitty, J. 
Walmslbt, J. 
1916, 

28, April. 



l6i» 


Vdi: zx.i ta.K oAwartfi •tmtitibt Koifes. 


Satyendra Nath Banbrjbb -o. Kbishnadhan Adhikary. 


Bo^ Jogendra Nat^Mukherjee tor tlie 
PetitioDers. ^ 

m-Babua Atulya Chum Bose and Satis 
Chunder Munshi for the Opiwsito Party. 

Judgment of thi^ Court was as 
follows:— 

In this case we think that the Hide 
must be made absufute. The order of the 
Magistrate, as it stands, cannot possibly 
be supported on the evidence on the record 
and on bis own findings. He states dis¬ 
tinctly th^t nobody has been in undis¬ 
turbed possession of the laud this ymr. 
That must mean from the previous 
Bysakh. Later on, he says “ As there 
could not be any act of peaceful possession 


• ■ 

C3BIJIUIAL BBV18JONAL JUBlSDlOTiOlV] 

No. 442 OF 1916. 

1 PuTi Kababini, 
Uhitty, J: Petitioner, 

Walmslby, J. V. 

1916, Vicbs-Ohaiuman, B^r. 

18, May. humfor Municipality, 

, Opposite Party. 

<l JimioipeU Act ill/, B. C., of 1881), mc. 

S46. 

It is necessary for a conviction under 
sec. S45 of the Bengal Municipal Act to 
prove that the Magistrate on the applica¬ 
tion of the Commissioners had ordered the 
land to be closed as a market-place and had 
taken order to prevent such land being so 
used. 


within two months of the date of the pro¬ 
ceeding, this being impossible owing to 
the land remaining under water, the pos¬ 
session of this year is to be presum¬ 
ed of the man who was in posses¬ 
sion during the previous years.*’ This 
is in direct contmvention of sec. 145 (4), 
Cr. P. C. W^^ink, therefore, that the 
proper mder which the Magistrate should 
have made in this case was one under sec. 
146, Or. P. C., and we accordingly subsli- . 
fllute such an order for the order now com¬ 
plained of. We hold that it was impos¬ 
sible for the Magistrate to satisfy himself 
as fo which of the parties was in posses- 
sUm’ of the land in dispute; and the laud 
mult, therefore, be attached untif a com- 
pe^t Court has determined the tights of* 
parties thereto or the persons entitl- 
' ed to possession thereof. The Magistrate 
will issue the.aiecessary attachment on ro 
eeipt of this order. 

B. -C* M* Rule made absolute. 


This was a Rule granted on the 24th 
April 1916 against an order of H. M. 
Miillik, Hsq., Sub-divisional Magistrate of 
Bishnupur, dated* 19th January 1916, con¬ 
victing the Petitioner under sec. 345, 
Bengal Municipal Act and sentencing her 
to pay a fine of Rs. 10, an application for a 
reference of which order to the High 
Court for revision was rejected by C. 
Tindall, Esq., Sessions Judge of Bankura, 
on the 25th February 1916. 

The facts will appear from the order of 
the Magistrate. 

“Accused sold vegetables on a patit land 
fnear Madan .Mohan temple) called 
Madhabganj within Bishnupur Muni¬ 
cipality on 10th November 1915. The 
accused admits this fact and the evidence 


proves it. She has been prosecuted 
under sec. 346, Bengal Municijial Act. 
Defence pleader contends that this section 
will not apply as in view of definition of 
msj'ket under sec. 336 of that Aetj/thoro 


were not 30 shops on tho iRDd on whida 
accused sold vegetables. ^ 
my attention to ru^pg' 

Mukunda 





Pun Kababini V . Vice-Chaikman, Bebhumpur MuNioiPAian/. 




applicable to facts in the present ca^. In 
the case mentioned in the ruling, the 
^Municipal Commissioners extended the 
provision of sec. 337 of the Act. In the 
present case by resolution Ex. I the Muni¬ 
cipal Commissioners promulgated an 
order*hnder sec. 337 prohibiting sale on all 
lands' without license. Tt is clear that all 


set aside and the 
funded. 

S. C. M. 


le, if paid, will be re- 


Rule ma4e. absolute. 


PATNA^^HIQH COURT. 
lOlTlL BBFBBENOE.] 

Ref.J^o. 3 OF 1916. 


lands included Madhabganj.- This is made 
still clearer from another resolution Ex. 3 
granting license to managers of Madhab- 
gunj Hat who had applied for it. 
But the Divisional Commissioner having 
disapproved of this, the Municipal Com¬ 
missioners by resolution Ex. 4 cancelled 
the license and issued a notice Ex. 5 in 
terms mentioned in sec. 344 of the Act. 
In (he circumstances I find that sec. 34-5 
applies in the ])resent case. The eptestion 
of 30 shops raised by the defence pleader 
refers to licensing and can have no appli¬ 
cation to sec. 345 of the Act. 

“ I find accused guilty. Her refusal to 
leave the place when w-amed places her 
out of a comjmssionatc consideration so 
far as sentence is concerned.” 

Mr. K. N. Chaudhuri and Babu Pro- 
hodh Ch. Chatterji for the Petitioner. 

Babas Mauindra Nath Bauerjee and 
*Bejoy Kumar Bhuttacharjee for the 
Opposite Party. 


Chamibr, C. J, 

SuABFUDDiN, J. Iu'the matter oE ■ 

Atkinson, J. > Babu Jugal OflANURA 
1916, Mazumdab, Pleader. 

1, June. j • 

Legal Praetitioners Aet {XVllt of iB79), MW, IS 
and t^—SpedJio charge under eeo. tS (6\ UMMary 

— Taking inetruetume from unauthorieed jureono 

- Condwt improper. 

In a reference under the Legal Practi- 
ticniers Act, the High Court confines it¬ 
self to the charge framed by t%e Primary 
Court, The. finding that the pleader teas 
guilty of fraudulent or grossly improper 
conduct in the discharge of his professional 
duty within the meaning^^sec, 13 (b) of 
the Legal Practitioners Act was disregard¬ 
ed as the pleader was not charged toith 
that. 

Where a pleader was found to have re -1 
reived instructions from a person about 
whom hd made no enquiries as to his 
right to instruct him on behalf of certain 


The Judgment of the' Court was as 
follows :— 

In this case before there- could be a 
conviction under sec. 345 of the Bengal 
Municipal Act (lU of 1884) the prosecu¬ 
tion would have to prove that the Magis¬ 
trate on an appli^tion of •the Commis¬ 
sioners had ordered tlie land to be closed 
as a market-place and had taken order to 
prevent such land being so used. This, it 
is conceded for the Muhicipiality, was not 
shown in this csise. The conviction and 
sentence passed on the Petitioner must be 


minors or their mother and also that he 
filed a written statement which was rfugt 
prepared by him and that he accepted the 
vakalatnama at the instance of anotKer 
party in the smt and that he filed a re* 
ceipt which on the face of it was not 
genuine without even examinirtp it, it ufits 
held that his conduct was most impn^itr, 
although no injury resulted from it. 

The pleader was suspended for nine 
months, 

m , - 

This was a reference under th« Xtegai, 
Practitioners Act by G. H. Reid, 



In the matter op Bab)j J[ugal Chandra Maztjmdab. 
District Judge of Mai^hum, dated 1st 


loit 


May 1916, on the rccomnnendation of Babu 
\ Pfiftnindra Lai Sen, Munsif of Punilia, 
dated 9th April 1016. 

The facts out' of which this reference 
arises are shortly as followi :— 

One Kedar Nath Moduk, his brother 
Bishanath Moduk and the latter’s son 
Mahendro were members of a joint Hindu 
family. A mortgage-bond was executed 
by one Ban Bhuiyan in favour of Mahen¬ 
dro alone. Both Kedar and Ban Bhuiyan 
died. Kedar’s heirs instituted a suit in 
the Court of the Munsif at Purulia upon 
the mortgage against the infant sons of 
Ban Bhuiyan w'ho were described as being 
under the guardianship of their mother. 
Mahendro and his father Bishanath were 
impleaded as pro forma Diden lants. The 
Plaintiff’s case was that the mortgage 
money was advanced out of the fiiuTIs of 
the joint family of which Kednr was a 
member. The Munsif issued a notice to 
the mother of thjg|iDfant Defendants u ith 
the ob^ct of appointing her to be their 
guardiah ad litem and fix^d 2*2nd May 
1915 as the date for her appearance. 
Qp that day Bishanath and Mahendro filed 
p^^Fwritten statement in which they plead¬ 
ed that the Plaintiffs had no interest in thte 
moi^gage money and further that the mort- 
gage<^nd had been discharged by the pay¬ 
ment of the money due in the-bond by 
Ban Bhuiyan to Mahendro. On the same 
dp,y a written statement very much like 
t^% filed by the pro formd Defendants w'as 
filed oh behalf of the infant Defendants by 
the {deader Babu Jugal Chandra Majum- 
da:^hfh6 signed his name on the written 
on the ba<& of the vakalatnama 
hhd hh a list of documents with which was 
prodnsed a receipt, dated 5th March 1907, 
to have been granted to Ban 
the mortgage money. On 
SUiit * 1915 anMhhr .written 


statement was filed by the mother of the 
‘ minor Defendants through another pleader 
in which she said that the money had been 
advanced by the joint family and that it 
was repaid to Mahendro alone and that the 
Plaintiffs should have sued Mahen^. 
Along with this written statement, she 
filed an affidavit and a petition in which 
she stated that Baishnab Bhuivan who 
bad signed the vakalatnama in favour of 
the pleader Babu Jugal Chandra was not 
authorized to act on her behalf. The 
TUaintiffs thereupon withdrew their suit* 
saying that they would sue Mahendro. 

It appears that a jietition was filed 
before the higher authorities containing 
some allegations against the conduct of the 
pleader, and the District Judge went to 
make an enquiry on 23rd February 1916. 
On 29th February the Munsif took up the 
inquiry against the pleaders who filed 4he 
conflicting written statements and a few 
days later he framed a charge against Babu 
Jugal Chandra. Jugal Chandra appeared 
and stated that he w'as retained in the case 
by Baishnab Bhuiyan who had told him 
that he was a relative of the minors and 
that he produced a Court summons, a copy 
' of the plaint in the case, and a receipt 
supporting his statement that the mort¬ 
gage money had been paid up and lie urged 
that there was nothing in the conduct or 
behaviour of Baishnab to lead him to 
think that he was not a relative of the 
’minors or was not authorized to act on 
their behalf. Baishnab was examined and 
he denied that he ever came to the pleader. 
The Munsif hel^ that the pleader , was 
guilty of grossly improper conduct and that 
. Baishnab never came to him. The 
trict Judge in his report said that 
^ went to the pleader, but 
authorized by the 
"In,his reference 
'Pieader was guaty, 
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In thb mattbb of Babtt Jugal Chandba Mazumdar. ^ 



from a pereop who was never authorized 
to instruct him. 

Messrs. Pugh, K. P. Jayaswal and P. It. 
Pass (with Messrs. Sishir Kumar Mitre, 
Hari Bhushon Mulcerjee, Abani Bhushon 
Mu^erjee and Gour Oh. Paul) for the 
Petitioner. 

The JuDGMEiNT OF THB COURT was as 
follows :— 

Jugal Chandra Mazumdar a pleader 
practising in the Manbhuni District was 
eharged under secs. 13 and 14 of the 
Legal Practitioners Act, 1879 with having 
taken instructions in a case from one 
Baishnab Bhuiyan who was neither the re¬ 
cognised agent of the parties for whom he 
was retained, nor their guardian, servant, 
relative, .or friend, authorised to give 
instructions on their behalf. The Munsif 
after enquiry found that the charge was 
proved and he has reported the case to 
this Court through the District Judge 
of Manbhura with a recommendation 
that the pleader should be dismissed. 
The learned District Judge supported this 
recommendation being of opinion that 
the facts not only establish the charge 
which was drawn up by the Munsif, but 
justify a finding that the pleader was 
guilty of fraudulent or grossly improiier 
conduct in the discharge of his profes¬ 
sional duty within the meaning of sec. 13 
(b) of the Act. We may say at once that 
inasmuch as the pleader was not charged 
with fraudulent or grossly improper con- • 
duct this finding must be disregarded. At 
the same‘time we may say that having 
examined the^ evidence we* 8 hould not have 
been prepared to find that charge jaxJved. 
We shall confine ourselves to tl^e charge 
framed by the Munsif. The facts are 
shortly as follows:—One E^ar Nath 
Moduk, hU brother Bishanath Moduk and 
the latter’s son Mahendro v^ere mepnbers 


of a joint family. ^A mortgage was made 
by one Ban Bhujjp^an in favour of Mahen¬ 
dro alone. After the death of Kedai%a 
suit was brought by his heirs upon the 
mortgage against the sons of Ban Bhuiyan 
who were infafits and were described as 
being under the guardianship of their 
mother. Mahendro and his father Bisha- 
nath were impleaded as pro forma Defen¬ 
dants. Before calling upon the Defen¬ 
dants to file written statements the Munsif 
issued a notice to the mother of the infant 
Defendants jwesumubly with the object of 
ajlpointing her to be their guardian ad 
litem and May 22nd, 1916, was filed for 
her appearance. On that date the pro 
forma Defendants Bishanath and his son 
Mahendro filed a written statement in 
which they pleaded that the Plaintiffs had 
no interest in the mortgage money and 
further that the mortgage-bond had been 
discharged. The Plaintiffs’ case as set out 
in the plaiut was that the mortgage money 
had been advanced out^f the funds of 
the joint family of whiW the father had 
been a" member. On the same -day a 
written statement very much like that ^ed 
by the pro forma Defendants’was filed on 
behalf of the infant Defendants Nos. 1 
2 by Jugal Chandra who signed his name 
on the back of the vakalatnama, on the 
written statement, and a list of docun^ts 
with which was produced a receipt purport¬ 
ing to have been granted by Ban i^tii^an 
for the mortgage money. On Deemober 
21st, 1915, a written statement was IIGi^ 
through anqjther pleader on behalf of' 
minors by their mother in tyhich die r 
that the money had been advanced by th^ 
joint family and that it had been napad'lo 
Mahendro alone and she oont^d^ that 
the Plaintiffs should have sued Mah 69 dt 6 « 
Along with her vmtten 8 t«d;emeQt she fiM 
an affidavit and a petition in wfaieil ^e 
stated that Baishnab who hi^ signed 
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vakslatnama in favou^ of the pleader 
Jiagal Chandra was not authorised to act 
on her behalf. The Plaintiffs shortly after 
that withdrew their suit saying that they 
would sue Mahendro. Oif February Si9th, 
1910 (it does not appear why there was a 
delay of two months) the Munsif called for 
an explanation from the pleaders who had 
filed the conflicting written statements 
and a few days later he framed a charge 
against Jugal Chandra as stated above. 
Upon that Jugal Chandra put in a petition 
in which he stated that he bad been «e> 
tained in the case by Baislmab Bhuiyan 
who had told him that he was a relative 
of the minors and had produced a Court 
summons, a copy of the plaint in the case 
and a receipt supporting his statement 
that the mo./tgage money had been repaid, 
and he (the pleader/ urged that theie was 
nothing in the conduct or behaviour of 
Baishiiab to lead him to think that he w us 
not a relative of the minors or was r.ot 
autho:'i^:ed to on their l)elialf. A lew 
days later Jugal Chandra was examined 
at length by the Munsif. He said that he 
had obtained the vakalutnama Irum- 

iii^Baishnab Bhuiyan, that the latter had told 
him that he was a relation of the ininQrs, 
that he had made enquiries of Mahendro 
one the Defendants to the case, and that 
Mahendro also had told him that Baishnab 
was a relative of the muiors. He des- 
crilied the circumstances . in which 
Baiehnab had come to retain him at the 
bouse and he alleged that acting 

1^ the instructions of Baishnab he had 
drawn up a written ^atement on behalf 
an^ had filed it in Court on 
theit.^half, and that throughout he had 
act^ In good, faith relying on the state- 

monts ,o£ Baishnab and Mahendro. ^e 

V 

' to Bocept the statements ctf the 

1am. Baishnab appears to be a 
uartiMn who wits driYuig a hart Maben.. 


dro on the day on which the written state¬ 
ment was filed. He may have gone with 
Mahendro to the pleader but he is practi¬ 
cally speaking illiterate. He can with 
great difficulty sign his name. Mahendro 
is a literate man and there can be no ^ubt 
that it was at the. instance of Mahendro 
that the pleader accepted the vakalatnama 
and that Mahendro used Baishnab for his 
own purposes. The pleader’s statement 
that he drafted the written statement in 
the case is evidently untrue. His clerks 
know nothing about the matter at all. 

The bulk of the written statement is in 
the handwriting of a man whose identity 
has not been disclosed and the opening 
words of the written statement have been 
proved to be in the handwriting of the 
man who faired out the written statement 
filed on behalf of Mahendro and who is a 
relation of Mahondro’s pleader. There 
can be little doubt that the written state¬ 
ment had been prejjared before Mahendro 
and Baishnab went to .Jugal Chandra and 
al'. that the latter did nas to sign his nsime 
on it and on the vakalatnama anc^ the list 
of documents. He took no trouble what¬ 
ever to ascertain who Baishnab was and* 
whether he was authorised to give instrjic- 
lions in the case. On his own showing he 
enquired of no one but Mahendro. In 
fact his own statement shews that lie 
neglected his duty and disregarded J ho in¬ 
structions issued by the High Court on 
the subject. It Jias been proved that the 
mother of the minors was not in the village 
when the summons to her was taken 
there. She lef^ it five or six j^ears ago apd 
is living in a village soipe eigh^ , 

away. She says she gave no instrhcfcionis , ■ 
to Baishnab and Baishnab $a^8 ’ 

received no instructionif*:. ^ ' 

Baishnab says that lift " 
at the instance .of. 
and gave' no 
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In.thb matter of Babu JuaAL Chandra Mazumdae. 


MOTiesr 

f 

0 



Both the District Judge and the Munsif 
held that Baishnab did not receiveinetruc- 
tions frpm the mother of the minors and 
we agree with the finding. It is clear 
that the pleader not only did not take any 
pai^ to ascertain whether Baishnab was 
authorised to retain him but he did not 
even examine the receipt produced in suj)- 
port of the written statement. The re¬ 
ceipt purports to have been signed on 
March 6th, 1907, but it bears a one anna 
stamp of the time of the present King. 
It does not appear to be a document nine 
years old, and there was much in the 
affair w'hich would have excited the susiii- 
cion of any man who had acted with ordi¬ 
nary care. In our opinion there can be no 
doubt that Jugal Chandra Mazumdar made 
no enquiries as to the right of Baishnab 
to instruct him on behalf of the minors or 
their mother, that he did not prepare the 
W'ritten statement and that he accepted 
the vakalatnama at the instance of -Mahen- 
dro. Mr. Pugh who has appeared on his 
■ behalf has urged us to treat him leniently 
on account of his youth and inexperience. 
We have given due weight to these con¬ 
siderations. But we regret to say that 
the papers before us shew that the 
pleader’s conduct in the enquiry .held by 
the Munsif disentitle him to any sirecial 
consideration at our hands. When he 
w'as called upon to answer the charge he 
put in a false statement. Not content 
with this he actively obstructed' the Munsif 
in the enquiry. It appears that at the 
outset he said that he, would not appear 
and would take no part Jin it. ^ Later, 
^when the Munsif wished to shew him to 
one of Ihe witnesses he declined to come 
into Court and the witness had to be taken 
out of the Court to him. It was suggest¬ 
ed that the pleader did in this no 
more or less than is commonly done in 
similar (urcumstances in the iMofnsflil* We 


trust that the conduct of this pleader do ’ 
not represent the standard of.care eius ' 
cised by pleaders in such cases. It is un¬ 
necessary to enlarge upon the danger of 
])leader8 taking instructions from, un¬ 
authorised persons. Pleaders who do not 
take care to ascertain that the persons in¬ 
structing them are entitled to do so mu^it 
luulerstand that such conduct h most 
improper and that they expose themselves 
to severe punishment. In the present 
ca.sc it is not proved that any^injury* re¬ 
sumed from the conduct of the pleader but 
conduct of this kind must be stopped. 
The order of the Court is that Jugal Chan¬ 
dra Mazumdar be suspended from practice 
for nine months from this date. 

A. K. R. 

^1 \ 
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and ^ers, Plaintiffs, 

Nisarau Shbikh and 
ors., Defendants. 


Suit for ddivory of O'tWo^ optdfio porformtmeo 
of tho eontraot or eomponoatiOH—Altomatioo r$- 
lioJ$—8»e. IS, Sjpoeifio Rdi^ Aet (7 of 2877)— 
Jfon-tnaintainabilit^ of tho tuit—Art 15, ooetud 
oehtduU, Prooifudal SnuM Cdtuo Courtt Aot (JX 
of 1887)—Subttantial juttice—Soo, 85, PropbudoA 
Small Oauie Courtt Aet, 


The mortgagors entered into a cfititract 
with their mortgagees whereby, in con¬ 
sideration of the latter making an endorse- 
ment on the hack of the mortgage-hand 
crediting Rs. 215 to the 'mortgagors* ■Re¬ 
count, the mortgagors agreed to dtdiifer to 
the mortgagees certain heads of cattle. TkC 
mortgagees performed their part of the 
contract and then sued the putrtgagOrs 
the Small Cause Court for dstssOfg 'af fhS 
cattle promised, an§ t« the dltamoU0,fmr ' 
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Improper question by Advocate. 

In a recent case (Wriyht v. llewson, before 
Avory and Kow.ctt, JJ., King's iJench idvuitn, 
17tb Aiay last) tlie piopnety of coiiusel's put¬ 
ting irrelevant qlie^^tl()lls in cross-examination 
witn a view to^prejudice a jury elicited some 
observations from the liencli winch public 
prosecutors as also counsel for the defence 
will do well to note. In this country 
civil actions are not tried with the aid 
of jury but the prifgjiple noted below are with 
greater force applicable to criminal cases. In 
the case in question, w hich was one for recovery 
of damages from defendant for negligent driv¬ 
ing of his motor-car, thex>la!ntilf’scv.un8el asked 
mj^defendant whether his car w'as insured. The 
■"defendant did not answer the question and the 
County C^rt Judge ruled the question as iree- 
levaut. In defentlant’s apiieal for a new trial, 
Avory and, Rowlatt, JJ., upheld the view of the 
trial’Judge and Uowbtt, d., observed “It 
should, stated emphatically that counsel are 
not entitled to do such a thing in order to 
prejufUce the minds of thn jury. It is the duty 
of edpiiset to know and observe the rules 
govef^h^ w]^t they may and what they may 
not in,the conduct of cases; they may not 
" those rules and trust to not being 
: in time. J wish to say that in propor- 
iit; wunsel^ yoluntarily observe those 
X, standing and. reputation 

Vlilto this question;^ the de- 
Judge might ju^itoly;;in my 
“ ^ ^idmiied the jn^ . and 





but those who make suggestions such as thOsib ?■ 
now couiplaineJ of uuisc face tlie possil^i^ 
of such an order being made.” ' '/!■, 

Vi&count Heading and Birthday honours. 

On the Lord Ciiiei Justice of England, the 
dignity of Viscounlcy was conferred on the la«b 
King’s Eirthday and this is said to be the 
time that sucii a high dignily has been coni' 
ferred on any sitting member of the Bench. 

The conferment of tui.s singular honour is all 
the more remarkable becaiiao the fact of his 
being a member of the Jewish community has 
not stood in the way of this unique iirefermont. 
Before him Iiord Esher and Lord Alverstcne 
were made Viscounts but only after their re¬ 
tirement from their resjiective positions of tho 
Master of Rolls and tho Lord Chief Justice of 
England. With regard to the honours con¬ 
ferred on the members of the English Ear, 
we notice that the recipients of such honours 
are men who have distinguished themselves 
not merely at tie Bar but also in other spheres 
such as i>ublic service, politics or literature. 

Jury if justified in interfering with Counsel 
during trial. 

In another recent case (Iliilton’s case) 
before Mr. Justice Lush the. question ot tb0 ! 
jiropriety of a juryman inahing observation# 
from the jury-box regarding tlie cO'S-oxamina- ' , 
tion'by counsel came up. The juryman ^ 
•question accusi d the. leiHlin^' counsel in the <^0 >• 
of cross-examhiing (he plaintiff in a bullj^h;^ 
style. The counsel theivnipon protested^ ogaini 
such observations being made 
regarding his inode of conducting liiri 
Justice Lush thereupon ordered ‘- 
witlulraw from the tiial. 
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disrespectful to the Judgc. It also may go to 
'disclose a bias fur or uganist a party and conse¬ 
quently the px'oper order to make m such cases 
is to disfhargo turn. As such a course may re¬ 
quire the empanelling of a new jury, a new 
trial and expense to tne accused, jurymen will 
be wise to confine themselves to the functions 
^issigned to them by law and not go out of their 
way to crcticisc the conduct of the counsel in 
.the course of a case. He can expect a reci¬ 
procal courtesy from counsel and any disrespect¬ 
ful criticism by counsel regarding any juryman 
‘ during the trial is as much a conteniiit of Court 
W any similar observation regarding the judge 
and is punishable us such. 


ATTACHMENT BEFORE JUDGMENT OF 
IMaMOVEABLE PROPERTY BY A 
COURT OF SMALL CAUSES— 

IF VALID'? 

The question of the validity of an attach- 
,;ment before judgment of immoveable properly 
’by a Court of Small Causes is almost a matter 
’of every-day occurrence in the Mofussil (’ourts, 
but unfortunately our reports do not furnish 
'any recent authority to help us in amving at u 
‘satisfactory conclusion. Under the tUvil Pro- 
.cedhre Code of 188’2, a Court of Small Causes 
.hould not attach any immoveable property bi.'o.o 
judgmenf. Sec. 5 of the old Code (1882) pro¬ 
vided that certain chapters and sections of that 
^Code (all s^iecified in its second schedule) only 
wore to extend to Courts of Small Causes. 
’From this schedule it will apiiear that the provi- 
‘sidn.-i regarding arrest and attachment before 
ju^ment (Ch. XXXIV), though made appli- 
Icable, to Small Cause Courts, still did not ajiply 
to such Courts when they related to immoveable 
.prpjierty. Consequently under the old Code a 
^mall Cause (jourt could not attach any iin- 
fraoveablo projierty before judgment. 

’ Now, the question is, whether the law on this 
subject has been altered by the Code of 1908. 

is worth our while to notice that the old Code 
specified the particular chapters and sections ap¬ 
plicable to Small Cause Courts, and declared 
all other provisions of the Cod^as non-appli- 
cable to them; (see sec. 5, C. P. C., Iw2). 
But sih;. 7 and Or. L of the present Code, which 
^ may be looked upon as the counterparts of sec. 
"S of the Code of 1882, do noi say which parti- 
■ ^I’ar pi^pvisions of the Code are to apply to the 
^Provincial Small (’ause Courts, but simfdy lay 
; dpwn that pertain provisions are not ajC^icaWe 
Courta-, So, in order to determine.the 
the provisions ot the Civil 


cedure Code to Pri^incial Smalt Cause Courts, 
as to which the Code itself is silent, we must 
turn to the Provincial Small Causes Courts Act^ 
1887. Sec. 17 of this latter Act recOiaiaen^^s 
the adoption by a Provincial Small Cause CoUrt 
of the procedure prescribed in the chapters and 
i-ections mentioned in the second schedule of the 
Code of 1882; bfit that Code now having been 
repealed, it now follows under sec. 8 of the 
(ieucMal Clauses Act that the^provisions of the 
present Code corresponding to the said chapters 
and sections should control the procedure in 
I’rovincial Small Cause Courts. Therefore 
though the present Civil Procedure Code is 
silent as to the applicability of its provisions to 
the Provincial Small Cause Counts still such of 
its q)rovisions as corresiiond with the second 
schedule of the old Code will apply to such 
Courts, if thiiy do not fall within the limitations 
of the aforesaid sec. 7 and Or. L. The provi¬ 
sions for attachment before judgment have been 
made in Or. XXXVITl, rr. 5-12. These rules 
(•orr( spond with the sections of Ch. XXXIV of 
tlie old Code which extended to^^’rovincial Small 
Cause Courts; consequently they will apply to 
such Courts, if not falling within the limitation 
of .sec. 7 and Or. L. On examining f.ec. 7 it will 
he found that it speaks of only certain provi¬ 
sions of the body of the C<^ as contrasted with 
Ur? “ Code ” which iniWdes rules as well. 
Now, Or. XXXVIII, rr. 6-12, though falling 
within the “ Code,” do not fall within the hodij 
of Iho Code; so naturally these rules do not 
come within the purview of the limitationof 
stc. 7. If, however, this summary dismissar^ 
sec.. 7 be taken exception to, let us follow its 
provsions clau.se after clause : This section has 
two main clauses (a) and (h). Cl. (a) declares 
ina]>plicahle the provisions of the body of the 
('’olio that relate to (f) suits excepted from the 
cognizance of a Bmall Cause Court; (ii) the 


oxcention of decrees in such suits; (m) the exe~ 
rution of decrees against immoveable ’pttsp^rpy. 
Of these thr.;o |id>-rr. (i), (ii) and 
two require 1.0 comment. As to sub 
should be noticed that it speaks of 
decrees, which necessarily comes a, 
merit. So wo may pass over even 
We are however sensible that this 
Kuh-cl. (Hi) may give rise to a legajf 
because it gives a Small Cause C( 

])ower to deal with immoveable pro: 
judgment than aftef judgtaent. Bui 
of hict, the peculiar circumstanitses 
an attachment before judgm^^ 
such should be the easdsV 





be observed that the provisions in the body of 
the Code that relate to the S^ecution of decrees 
against impwveable properti/* contemplated by 
ttiQafqj;f)saideub-cl. liii), are the secs. 68-72 (ail 
abdnt delegation of the power of execution to 
Collector), which evi(le'ntly cannot apply to the 
case under discussion. 

As to cl. (b) of sec. 7, it simifly specifies cer¬ 
tain sections of the body of the Code and pro¬ 
hibits their extension to rmvincial Small Cause 
Courts, namely, sees. 9, 91, 92, 94 and 95 (so 
far as they relate to injunctions and interlocu¬ 
tory orders), and secs. 96 to 112 and 115. h'roni 
a reference to secs. 9, 91 and 92 it will neces¬ 
sarily appear that they arc inapplicable to 
.Small Cause Courts. Secs. 91 and 95 are not 
altogether inapplicable to Small Clause Coujjts. 
.Sec. 94 has five sub-cls. (a), (h), (c), (d) and 
(c). Of these sub-cl. (c) deals wilh injunctions 
and sub-cl. (e) with .interlocutory orders, 
linder sec. 7 only the two sub-cl. (c) 
and ie) will not extend to Small Cause 
(lourts. The other sub-cls. (a), (6) and (d) 
dealing rosi>ectiwjly with arrest, attachment 
and receiver matters, will therefore necessarily 
apply to Small Cause Courts, ^lorcover it is 
worth our while to notice that sub-cl. {b) sanc¬ 
tions the attachment of any property. The 
word any implies both moveable and immove¬ 
able. So it will not^ wrong to mainlaiii that 
not only the old law% prohibiting the attachment 


in case of bis eventual success his decree should’ I 
prove infructuous. In our j^ractical experience' 
■vye have often seen that as soon as a suit , is, 
brought in a Small Cause Court, the Defendant 
attempts to put his pro^K^rties beyond the reach 
of the Plaintiff by means of a transfer. So it 
will cause much hardship to the latter if such ft 
Court be not [rermitled lo attach immoveable 
property. It is a common notion with many 
practitioners that a Small Cause t!ouit has no 
jurisdiction over immovcul.Ie piopcity, and con- 
ssquently such a Court cauiiol at all attach im¬ 
moveable propej-ty whether belorc; or after' 
judgment. SupiKisiug that a Siiiall Cause ‘ 
Court has no such jurisdiction—a view which 
itself is subject to much cotnmeiit—it does not 
affect the que.stion of atlaclimcnt before judg¬ 
ment. It will be seen that under Or. XXXVIII, “ 
r. 6, question of jurisdiction camiol arise, be- ' 
cau.se from the old sec. the Select (Jom- 
rnitee have omilted the words “ luoperty with¬ 
in the jiiriisdiction of the Court ” wilh a view 
to removing the restriction suggt'.sled by their 
pre.sence. The very circumstances that neces¬ 
sitate an attachment before judgment justify 
such an extensive power tor attaching any pro- 
|>erty vvhether within or beyond the jurisidicTion 
of a Court. In this sense an attachment before 
judgment is rather wider in sc/ope than at at¬ 
tachment after judgment. In the case of an 
attachment in execution of a decree, the decree- 


of immoveable property by a Small Cause Court 
before judgment, has been rejiealed, but there 
are d istinct provisions in the present Code which 
pUfftively |>emut such attachment. As regards 
sees. 96 to 112 they deal with appeals, ^nd 
therefore they have no apjdicalion to small 
causes. 8ec. 115 gives the High Court a revi- 
sional jurisdiction, so there is no harm if it is not 
extended to Small Cause Courts inasmuch as 
the l^rovinciftl Small Cause Courts Act has made 
ft similar provision in its sec. 25. From a refer- 
etwe, tp Or. L, we find that Or. XXXVIII does 
'within the purview of that order, and 
if not accidental, is very signi- 
Illlll^l^ifSOanse it makes all the provisions re¬ 


holder can seh'ct the particular Court which can 
conveniently deal with the projierlies of his 
judgment-debtor. But before judgment, a 
Plaintiff may not have this freedom of choice 
about his forum for the purpose of easy mani¬ 
pulation of the said properties, bcciinse his 
forum may bo determined by other conditions 
than the situation of the J.7efcndant‘s proj ertios. 
Consequently, the Ijegislatiin* iJioiigJit it a; I vis- 
able to remove the jurisdictional reslriclions m ^ 
the case of attachment befon^ judgment. It 
is worthy of notice that iu XXI, r. 82, 
a Small Cause Court has been di.slictly prohibi- ^ 


to, within the purview of that order, and a Small Cause Court has been di.sijctiy pronioi- ^ 

iftisiaon, if not accidental, is very signi- ted from ordering sa’c of iunriovcable property; 

bi^oanse it makes all the provisions re- if it were the intention of the legislature not m , 

l^tachment before judgment applicable permit a Smalt (^ausc Court to attadi upimoyo-- 

|r‘‘^auae Courts irrespective of any con- able projierty, the (’()de w'oidd have cawiw 

^■lor.the different kinds of property, made a similar provision fet^ing a, Snwft*'. 

i^ly take it that though attach- Cause Court’s [wwer of attaching mjraov^Mp l 

judgment, of immoveable property pro])erty just as it has don,e,;iiL the case of 893.-8^ 

iilsH Gftuse Court was not permissible of immoveable propeii^y hy isttch a; 
llbpld Code, the. law in this respect we think we can maint^ Jtho.wd bw;fp|S 

Code. .. 

befdre judgineiit i» aUowed aukt 


-by peseni Co^^ . ' " bidding an 

bftfdre judgengaiti» aUowed before'judgment 

le^;'j;;p0Bitiveiy' 
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The only valid objection agaiiMt such^ an at¬ 
tachment is tiiat It may lead to investigation 
of title to un moveable i>roj>erty when a claim 
is preferred to the property attached betore 
judgment under Or. X\Xill, r. 8. It niuy 
p!aiisil)ly be argued that investigation of sucii 
claim may completely frustrate the whole 
object of the law relating to the Small Cause 
Court siiFts which is to piovide for a speedy and 
Kumrnary di3|K>sal of casus; moreover, it may 
also be urged than an investigation of title 
by a Court, against whose decision there is no 
appeal, may seriously altect the rights of tlie li¬ 
tigants. In answer to these contentions we 
have simjily to point out that the procedure laivl 
down by the Code for such investigations, is 
itself of a summary character, and that snob 
an investigation of tiilo cannot prejudice an\ 
one inasniucli as it d<)e.s not debar the affcctid 
pany from establishing his right by a fresh 
suit, [see Or. XXT, r. 63; also Hwtdar Singh v. 
Ghasi, (1890) I. L. Tt. 18 All. 410; Kmhiiu- 
hhupati V. Vikrama, (18J5) T. li. R. 18 Mad. 
13, 17; liaghunath v. Sarosh Kama, I. L. R. 
23 Bom. 206J. Consetpienlly it is no difticult 
matter to meet the aforesaid objections. In 
short, if we were to exclude ante-judgment 
attachment of immoveable proiierty from the 
procedure of Small Cause Courts, it w'onld 
amount to reading in sub-cl. (b) of Or. li, r. 1, 
the words—“ Or. XXXVTII, rr. 5 to 12, so far 
as they relate to immoveable pmperty,” which 
are however so conspicuously wanting therein. 

A. C. Ghosk, M.A., B.L., 

Vakil. 


JUtbitinB, 

The Pkovincial iNsoiiVENCY Act (III of 
1907) with the case-law thereon, liy .S'. 
Venkoba Ban, B.A., li.L. Second Edition. 
The Law Printing House, Madras. 1016. 

It goes almost without saying that w’hat- 
evor is to be expected in a case-noted edi¬ 
tion of the Act wdll not be missed from 
this work. The profusion of reference t'l 
hlnglish cases goes indeed to •show that the 
performance is even better than the promise. 
In the present edition the case-law has been 
brought u|> to the end of 1915. The Rules of 
the Calcutta. l^ombay and Madras High Courts 
have been set oid in appendices, as also the 

Bankruptcy Acts of 1^3 
and 18JO, and of the Presidency Towns,Insol- 

^ ^ subjeCt-indox AUd the 

usual li^es ol cases and a wbll-writton intro¬ 


duction make the hook as complete a hand-book 
u£x>n the Act as cue might wisn it to be. 


The Coobt Pees and SoIts Valuatimt Acts. 
Hy A. K. Nanniah, B.A ., B.L. Third eaiiion. 
The Law Printing House, Madras. 1916. 

Tt is unnecessary to deal in detail with this 
third edition of a book which has already estab¬ 
lished itself us one of the indispensable works 
of reference to legal practitioners. The case- 
law is brought up to the end of 1916 and is 
quite exhaustive. No notice (we would like to 
iuld) of a book issued from the Law Printing 
House does full justice to that ofhee which does 
not duly recognise the excellence of its printing 
and general get-up. . 

i - 

A TiU';.vT]SE ON 'niE Law of Easements. By 
(■harks James Bale, Esq. Ninth Edition, by 
Thomas H. Carson. London: Sweet and Max- 
u'ell. Ltd., 3, Chancery Lane. 1916. 

^Vh<*n this work first appeared in 1839, th(^ 
field of law with which it puriiorled to deal was 
in a large measure untraversed even by judicial 
decisions. This cannot be said of the present 
edition for the main principles underlying 
Iho law and many of iis details have 
boon defined in leading judgments; not 
often, be it noted, #ithout the material 
assistance afforded hy previous editions 
of this treatise, some of which are referred to 
in terms of high commendation. Not that the 
field has been wholly mapped out yet, for there 
are )5oints on which no definite decisioimhM 
yet been reached, for instance, the j^uestion 
\s hether it is open to the Courts to recognise a 
new form of ca-vement or the still vexed problem 
concerning the jiosition of licensees who have 
liaid for their piivil. go, raised by H^ood v. Lead- 
bitlcr. 67 Jl. ]{. S'M. 

The jire.'^ent edition has made wider depar¬ 
tures from the original text than its predccca o .s 
in wliich Iho matter of the original text had 
been left ai i#j;d entirely unaltered, and it was 
time. But the feature which will commend 
itself most to legal practitioneTa in this country, 
namely, the lorg extracts from leading ,judg- 
rmmt.s of English Courts, has b.'ien preserved. 

The present editor has performed bii Jask 
conscientiously and the book. bosideMJ, 
h'.^aing text-book on the subject, 
present sha{)6, be prized as the 
treatment of a branch of the law wl;»|d^.^;»one 
too easy to grasp even by ' mn- 

versant with that law. . 
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damages. The Court having dismissed the 
suites being a suit for specific performance 
of a contract and thus beyond its compe¬ 
tence as a Small Cause Court, 

Held— That under sec. 12 of the Speci¬ 
fic Relief Act no suit for specific perfornT- 
ance would He as, unless there was some¬ 
thing remarkable about the cattle, it was 
obvious that adequate compensation for 
the breach of the contract could be given 
in money. 

Substantial justice was done by tha 
High Court in the exercise of the powers 
under see. 25, Provincial Small Cause 
Courts Act, by directing that the plaint 
be amended by striking out the clause 
demanding specific performance and the 
suit dealt w^h solely as a suit for 
damages occasioned by a breach of the 
contract. 

This Rule was issued against a decision 
of Babu A. C. Small Cause Court 

Judge of Manbhum, dated 17th Se^ptem- 
ber 1915, in Small Cause Court Suit 
No. 122 of 1915. 

The facts out of which the case arose 
•■95‘e briefly as follows : 

The Defendants executed a mortgage- 
deed in favour of the Plaintiff on receipt 
of Ils.'200as consideration-money on 10th 
Bysack 1315 B. S. In Bysack 1321 an 
agreement was entered into by the pai ties, 
by which the mortgagors agreed to hand 
over to the mortgagees a number of cattle, 
bullocks and buffaloes in consideration of 
the mortgagees making an endorsement 
on the back of the mortgage-deed credit¬ 
ing Rs. 216 to the mortgagors’ account. 
The Plaintiffs mortgagees performed 
Ator p%rt of the contract, that is, they 
■H endorsement on the back of the 
ilKoUgage-bond as stipulated, but the De- 
did not deliver the cattle to the 
Plaintiffs. The Plaintiffs thereupon insti- 


tilted the present suit in the Court of 
Small Causes praying in the alternative 
for delivery to them of the cattle or for 
damages to the extent of Rs. 2J5 and 
interest for their non-dclivery. The 
Small Cause Court Judge dismissed tlio 
I’laintiffs’ suit as he was of opinion that 
the suit was in essence a suit for recovery 
of money due on the mortgagc-diibt. 
Thereupon the Plaintiffs moved the 
High Court and obtained this Rule. 

Mr. Sishir Kumar Mitra for the Plain¬ 
tiff s-Peti tioners. 

Mr. Ahani Bhusan MuKerjee for the 
Defendants, Opposite Paiiy. 

The Judgment of the Court was as 
follows :— 

The facts of this case briefly are, that 
the applicants before us were mortgagees, 
and the Opposite Party mortgagors, 
undei a deed securing the sum of 
Rs. 200 to the applicants. In Bysack 
1321 a contract was entered into, where¬ 
by, in consideration of the making of an 
endorsement on the back of the mort¬ 
gage deed crediting Rs. 21.5 to the mort¬ 
gagors’ account under that deed, a 
number of cattle, bullocks and buffaloes, 
should be handed over to the morlgagee.s. 

The mortgagors having failed to carry 
ont their pai’t of the contract, the itiort- 
gagees instituted a suit iu the Court of 
Small Causes praying in the alternative 
for delivery to them of the cattle, or for 
damages to the extent of Rs. 215 and 
interest for their non-delivery. The 
learned Subordinsfte Judge- was of opinion 
that the suit was in essence a suit for 
recovery of money due on the. mortgagE- 
debt; he therefore dismissed the Plain¬ 
tiffs’ suit, and ordered the Defendants 
to pay the Plaintiffs’ costs. 

The matter now conies before us under 
sec. 25 of the Small Oittae Courts Act 

ISO 
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at the instance of the mortgagee Plain¬ 
tiffs. It seems to ns that the po.silion 
Ihroughout has been misconceived. The 
suit is in effect a .suit njion a contract. 
Tlie consideration on one side was the 
wanting of certain words \ipon a piece of 
paper. That ])art of the c,ontract has 
j)cen |>erforme(l by the Plaintiffs. It 
is therefore necessary tiiat the Defen¬ 
dants should ])erform their part of tlie 
contract, or pay damages for its breacli. 
Pideas tlierc is sonietliing remarkable 
about the bullocks and buffaloes, it 
is obvious that adequate eomjiousaliou 
for the broach of the contract can bo 
given in money. Therefore under the 
Hjxjcific Relief Act, .sec. 12, no suit hn' 
speciiic perforinanco would lie. But the 
Plaintiff’s have asked for that .s^x-eilic 
performance', and under sec. 35, Second 
Schedule, I’rovisional Small Cause Court-s 
Act, ol. 35, a suit for specific perform¬ 
ance is not cognizable by a Small Cause 
Court. The question before u.s is, the 
J’laintiffs having asked for two reliefs in 
the alternative in the Small Cause Court, 
aud one of these reliefs not being cogniz¬ 
able by that Court, but on the (ace of it, 
a relief uhich cannot be given in law, 
wdiut action the Small Cause Court 
should have taken with leg.ird to the 
plaint. We are of opinion tliat in the 
exercise of the discretion vested in us 
under sec. 25, substantial justice will be 
done if. we direct that the plaint be 
amended by the striking out of the clause 
or clauses demanding specific perform¬ 
ance of the contract. SThe suit will then 
be dealt with solely as a suit for damages 
occasioned by a breach of the contract. 
Let the learned Subordinate Judge be 
directed to assess those damages and to 
make a decree accordingly. In view of 
the mismanagement of this case by the 
P’laintiffs’ legal advvs^jrs, we think it fair 


lhat they ahonl|l pay the costs of the hear¬ 
ing of this rule, hearing fee 1 gold m«bur. 
2’he costs of the Small Cause Court will 
of course follow the result of the action. 
A. K. R. * Rule made absolute. 
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Admirably jurisdiction—Collision ecus—Deeision 
o' trial Judge, weight to be attaehsd to-~Trial 
w 'th aid of Nautical Assessofs 


In collisinn cofirsrule is better 
(stab I i shed than this, that, tchen questions 
of /net atone arise, a Court of Appeal 
should be most chary of interfering U'ith 
the deeision of a tiial Judge tvlio has seen 
llie tcilnesses and had the opportunity ^of 
'terming his estimate of thcni by their 
demeanour. Only in exceptional cases 
and for special reasons should a Court 
which has not had this adrantnge reverse, 
the judgmoiL of the trial Judge on ques¬ 
tions of fact. 


Appeal fn>m a judgment and decree of 
the Calf'iitta High Court (Sir L. Jenkins, 
C. J., and WooJioffe, J.) which reversed 
a decree ntade by Pletcher, J. The apjieal 
raised pure questions of fact and they are 
fully .stated in their Lordships’ judgment. 

Messrs. B. Aspinall, K. C. an^ Dumas 
for the Appellants. 


•• Vick Adkir&l Robxbt N. Ouicaknby, 0. fl !, Con- 
UAHD.B W. P. Cabobmk. C.B., B.V.R 
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Messr-'i. A. Roche, /v.^iC. and L. Noad 
for the Respondents. \ 

, r* 

Their Lordshirs’ Jidgment was deli¬ 
vered by 

Lord Simner.— The • Respondents, 
owners of the steaniship " Jiatumet,”’ 
sued the Ajjpellants, owners of thc^ |>a..ldle- 
steainer “ J’nnjab,” in the High Court of 
Judicature at Fort William iji Beiigal, in 
the Ordinary Original Civil Jurisdiction 
of the Court, for negligent naxigalioii in 
the Hooglily on the ■27lh tb'cember, J911. 
J''letcher, J., who tried the case, decidod 
against them. Th<‘ Court of Appeal (Sir 
Lawrence Jenkins, C. J., and Woodrolfe, 
J.) having reversed the judgment of 
Fletcher, J., the ouik'is of (he. ’ riinjab'’ 
have brought the present appeal. The 
ca.se wassiiclias is regularly tried in Courts 
of Adniiraltv, and the piactical ruh's of 
Admiralty Courts are applic.ible. The 
only material ditterejico arising from the 
fact that the acLon was brought in the 
Ordinary Originar Civil .Imisdiction of the 
Court is that neither Fletcher, J., nor the 
Court of .'Xppeal enjoyi'd, as their Hord- 
ships have done, the benefit of the advice 
irof Nautical Assessors. 

In collision cu.ses, no rule is hid ter es¬ 
tablished than this that, where (piestions 
of fact alone arise, a Court of Appeal 
should be most chary of interfering with 
the decision of trial Judge, who has seen 
the witnesses and had the op|)orlunity of 
forming his estimate of them by their 
demeanour. Only in exei'ptional eases 
and for special reasons should a Court 
which has not had this advantage reverse 
the judgment of the trial Judge on ques¬ 
tions of fact. This rule ha.s long been 
observed and often laid down. It is un¬ 
necessary to cite authorities in which it 
has been formulated. 

The Apfiellate Court, in effect, treated 
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the appeal as a r»*-heiiring of the whole 
case. .Presumably, therefore, their opi¬ 
nion was (though they do not so say in 
terms) that Fletcher, ,1., had not rightly 
addressi'd him.self to the (piestions before 
him, so that there had becui a mistrial; 
if they iiu'i-ely differed from T'’leteher,^I., 
as to the (‘Ifeet of the »'vido!!<-e, they would 
not have thought themsiOves ju-.tified in 
allowing the ajipeal. Ridoie their laud- 
ships, counsel for the Kespoiidents sub¬ 
mitted that I'letehc-r, .)., had failed to ap¬ 
preciate the relative importance of tlic 
diff(Mviit incidents, and in a (|ueslion of 
seamaiilike navigation, had e.llovved his 
judgment to lie itifliu'MC’.l, if not detei- 
mined, by tests iiiapjilicahle to two ve.ssels 
approaching one another so as to involve 
risk of collision. Accordingly, it b('comi.‘s 
nece.ssarv to consider the facts, not in 
order to see how their Jjordships would 
hav(' decided at the trial, but jn order to 
see whether h^leteher, J., so niisapplied his 
mind to the ineidents proved bei'ore him 
as to warrant the rever.sil of his judgment 
on what, after all, are exclusively ques¬ 
tions of fact. 

The scene of the oceurrenco was the 
reach of the Hooghly a little below Cal¬ 
cutta oppo.site the Sihjiur (.'ollege. Hc're 
tlie river rmis about east and we.sl, and the 
dee])-watcr channel i.s on the. south .side 
of the river. On it.s north side then* is an 
extensive bank called the Bibjuir College 
Sand, where, the water is shallow over a 
considerable distance outwards from the 
north bank. As the sands rise .steeply 
from the deep channel, their edge, con¬ 
stituting its mq’thorn liinil. is marked by 
a line of three huoy.s : tijc Cpper, Central, 
and Lower College Sand hnoy's. ^ 

It was already d.ayligJit, the morning 
was clear and stiH, and the “ Hatumet,’* 
whi<‘h had left <he Kidderpore Lock a 
little oai lier, was proceeding down to sea 
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drawing OH ft. 0 in. forwai’d and 24 ft. 4 
in. aft, in cliaigo of a Hooghly pilot naniPil 
Wheeler. There ia no reasonable doubt 
that some obstruction #)r a))pearance of 
ohstriiction ahead caused this pilot to sliift 
lier helm and to linndle her engines in a 
series of ra]iid inaiuinivrcs, tlie result of 
wfiich was tliat she took the College Sand 
with her stem at a point altervvarda fixed 
by conifia'-s bearings as about 400 ft. 
hc'low the Central College Sand buoy, 
where she remained fast for sonui hours 
and sustained considerable damage. The 
nalm’al course for an ocean steamer pro¬ 
ceeding down this rc'ach would be to keep 
in niid-chariiu'l or a little to the northward 
of mid-channel, but, on perceiving any 
vessel coming uii-stream, to close some 
what on the line of the biuiys uiKh'r a 
port helm so as to jiass her port to port. 
The I'laintilfs’ ease was that the 
" flatumet,” coming down mid-cdianiK'l 
at half speed, saw' the “ 1‘unjab ” at a 
considerabhi distance* coming up-river, 
exchanged poit-hclm whistle signals 
with her, edged to the north side of flic 
deep-water channel under a slight pat 
holm, and was about to pass lu'r jiort to 
port, when she suav the “ I'linjal? 
suddenly taki* a shetT to the northward, 
as if acting under a starboard he’in (truly 
a> most astonishing and almost suicidal 
thing to ilo), so that she began to cross 
the “ Hatumet’s ” haws at a distance of 
only 3(K) feet. The “ IJatuinet ” is 
about 350 feet long, Tbereiiiion the 
“ Hatumet’s ” engines wore put at slow 
and her helm was hard-a-starboarded. 
Then, after an interval, according to her 
engine-room log, of one Ainutc,'her en¬ 
gines Averc put full sjieed ahead for 
another minute in order fo cant her bow 
to iKirt, but, as she did not cant, they 
Avi've then put full speed astern. The 
“ runjab ” passed the “ Hatumet,” 
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apparently at tj|fis juncture, starboard to 
starboard, but |he “ Hatumet,” wdth a , 
right-handed screw going astern, to^ a, 
sheer to starboard about three points off' 
her course, grounded, and remained fast. 

It may be 0 |/:)scrve*d that although the 
“ T’lmjab ” had passed by at a distance 
of only a few' yards, those on board the 
“ Hatumet ” did not hail her. They 
■■ n'fi'ainod even from good woi'ds.” 

Now it is common ground that the 

ihmjab,” u shallow-draught river 
paddle-steamer, actually was^ coming up 
this lime Aviih two lighters lashed on 
lier port si.le and one on her starboard. 
Sh(^ (lid sight the ” Hatumet ” coming 
down at a considerable distance ; she did 
starlioard her holm; and she did pass the 
” Hatumet ” starboard to starboard, 
and, what is more, the serafig, who was 
directing the navigation at the time, 
said that, as ho understood, when a big 
ship gav'c one short blast to a small ship 
it nu'ant ‘‘ get out of my Avay.” That 
way danger lies. ^ 

I'Mctclnn', .1., rejected the ” Hatu- 
mei's ” story, and, as their Jjordships 
think, must have nn^ant that he believed 
the “ Punjah's ” serang, though he did«q 
not exjiressly say so. He said in terms 
that h(! was unfavourably impressed by 
the manner of the ” Hatumet's ” pilot 
and his assistant, who VATU'e called as 
witnesses, and that he would feel great 
ditficulty in accepting their •evidence 
•standing alone. It is true that he attri¬ 
buted to the pilot a suppression of fact, 
of which lie wa'.s not guilty; but their 
Jjordships do not think that this was his 
only or indeed his main reason for doubt¬ 
ing his veracity. He certainly was great¬ 
ly and unfavourably impressed by the 
fact that, according to the ” Hatumet's” 
case, the ” Punjab ” was fine on her port 
bow, only about 300 feet away, when 
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she was seen to be stiAboarding. To this 
all the “ Hatuiuet’s V witnesses quite 
unequivocally pledged' thomaelvea from 
the first. On finding that the “ Hatu- 
met ” W'as hard and fast aground the 
pilot sat down and wio^e a rejwrt then 
and there, in which he made that state¬ 
ment. The cajdain signed it as oorre(!t. 
A similar acx::ount was (‘uteied in the log. 
The captain and mate wore exarain- 
ed on coiuiiiissioji in Kngiand and 
adhered to this story, and so did the jnlot 
at the trial. Tt was so manifest that the 
“ Hatum’et’s ” mana'uvivs after perceiv¬ 
ing the “ Punjab's " alteration of course 
up to the time when the two ves.sels 
passed starboard to starboard, could not 
have been crowded into the short time 
in which the two ships, after being only 
about 300 t^et ajiart, would meet and pass, 
that, at the end of a very long and full 
trial, the Plaintiffs' counsel admitted colli¬ 
sion to have becm incvitab'e if the ve.ssels 
were anything like .so near to oiu* another 
as BOO feet. is doubtful whether the 
Appellate Court appreciated that the 
Plaintiffs had been driven to abandon 
this most iin))ortant feature of tht'ir 
case. 

The Res|)ondents' very forcible argu¬ 
ment was this : If the “ Hatiinud " gave 
a port-helm signal it could oidy have l)een 
for some ves.sel on her ])ort hand; vessels 
on her starboard hand were out of her w ay 
on the shoals, where she cotdd not follow’ 
them. The rapid and unsuccessful ma¬ 
noeuvres, to which she had resort, must 
have been taken in view of some v(^s.sel 
navigating so near to her as to involve risk 
of collision, and that risk could only arise, 
in the case of vessels about to pass port 
side to port side, if the approaching vessel 
suddenly directed her course to port, and 
appeared to be crossing the “ Hatumet’s ” 
bows. No steamer but the “ Punjab ” 


was in sight, so the thing speaks for itself. 
To distrust, and still more to reject, the 

Hatumet s ’ case because her pilot 
misjudged her distance' froio the “Punjab,” 
showed on the iiart of Fletelier, J., a lack 
of nautical judgment, 'bbe distance 
between two ve.sscls a[>|)ioacliing^ one 
another in a river is peculiarly diflicult to 
estimate with [u'ecision. KveJi at a dis¬ 
tance of 1.000 feet (and so their Lord¬ 
ships aie advised is the case) such a 
mana'uvre was tmseamaiilike and involved 
risk of collision. 

3'his argumeni, though strong, falls 
short of being convincing. If then' was 
no other \csscl in llie neighb.uirhood of 
the “ llatumot “ o.xcejd the “ Punjab,” 
whose presence, or sup|M)se<l pre.^enco, at 
close quarl(>rs more or less on the port 
bow could have. I(‘d to the “ Hatumet’s ” 
mana'uvres, it might well have been in¬ 
ferred that the ” Punjab ” was the cause 
of them and that they would never have 
been resorti'd to if the ” Punjab ” had 
kept her course so .as to jiass port side to 
j)Oil sid(‘. It is not to he. siij>|X)sed that 
the ” Haluniot ” would have been handled 
in .such an urgent manner in drder to avoid 
the imaginary eneonntcr of a non-existent 
vessel. Accordingly, Ihongh it was 
enough for the ” Jhmjah ” to show that 

Hatnmet's " witnesses fai'ed to 
prove their ease without herself account¬ 
ing for the ” Hatumet’s ” mamenvre.s, 
it was evidently im|K»rtant for Jier to sug¬ 
gest some (explanation of thos<^ ma- 
ncnnvres. One suggestion wa.s that the 
” Hatumet ” had ajvproached close to the 
steep sontherp ('dge of the College band, 
and, as seamen say. “ smelt the ground,” 
so that she took a sheer to starboard. 
Their Lordships are. advised that in the 
Ix)sition and in the depth of water in 
which the. “ Hatumet ” must have been 
at the time this could not'have happened. 
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The other suggestion is that the man- 
ojuvres aje explained by the presence of 
a country boat aoinewhere ahead of the 
“ 1 faluinet.” Such a boat there was, 
and somehow the “ Ilatumet’s ” pilot 
fail(>d to appreciate its prtisence and ^wsi- 
tion.|» Eventually he eaiue into collision 
with it on his starboard bow, though no 
damage was done, Wlu'rc this country 
boat was just ]ireviously and how slu' 
sha])ed her course is not known, but. 
without assuming to decide anything 
about her nio\eni<*nts. their Ijordships 
think that her presence so close to tin* 
“ Hatnmet ” at the critical time pro¬ 
vides a possible explanation of the “ Halii- 
met's ” manmuvres which is consistent 
with an accpiittal of the *' Punjab,” it 
the ” Haturnet’s ” witnesses are once 
discredited in their story. 

Their Tjordshii)s thitdv', further, that 
Fletcher, .1., w'as entitled to attaeh great 
weight to the fact that from the first the 
“ Hatumet’s ” witnesses jdaced the 
oeeurrenee of the ” Punjab’s ” sudden 
change of course at a distance from the 
” Haltimel ” of only al)oat d0(» feet. 
The Plaintiffs’ error was not inconsider¬ 
able. The estimate was far from beir*g 
substantially exact. A distance apart of 
as innch as 1,000 feet at the critical time 
has now been suggested. Whoever was 
responsible for the oj’iginal estimate, it 
was one to wliich three persons, all well 
qualified to judge, made themselves parties 
w'ithin a few hours of the event. Tltey 
must at least have knowai whether they 
felt sure of their eatindale or not. It is 
a grave matter for a Htigant^in such cases 
to shift his ground from that taken up in 
his Preliminary Act or in such contem¬ 
porary documents as came into existence 
in this case and correspond to a Preli¬ 
minary Act. When it comes to trebling 
the distance in question, the position of 
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the Defendants is^materially prejudiced. 
Their Lordships ^aro advised that the 
manoeuvre with which the ” Punjab 4’ 
is charged would be dangerous and likely 
1(j involve risk of collision, even at a dis¬ 
tance of 1,000 feet; but if that distance 
were acce])ted, the Appellants might have 
raised, with .some prospt^ct of succe.ss, the 
answer that within a distance of 1.000 
feet tlie ” Hatmuet ” ought to have 
eluded in saf(‘ty the consequences of the 
initial negligence, if any, of the “l^iinjab.” 
As it was, Fletelier, .1., considered that 
111 ' iieed not decide this issue; it was but 
lightly touched upon in the Court of 
Ajipeal; and the Appellants’ counsel, at 
their lj()rdshi])s’ bar, assuming that the 
I’la intiffs would adhere to their original 
ease, elected not to press it. No further 
opinion need bo expressed or^ this point 
beyond saying that, on the course which 
lilt' ” Punjab ” admittedly t(X)k, so slight 
an alteration of the ” Hatnmet’s ” 
helm, if promptly made, would have jire- 
vented both collision and fjll'oiinding, that 
it would not have been right to view’ such 
a shifting of their giound as anything but 
a grave lilow to the credit of the ” Hatu- 
Inet’s ” wilnesses. 

It is on these witnesses that the Plain¬ 
tiffs had to rely for the alleged inter¬ 
change of [Mirt-helm signals. The 
' Punjab's ” .seraiig said that he heard no 
such signal from the ‘‘ Hatnmet,” and 
Fuller, a so-called independent witness, 
who did hear her whistle, was not pre- 
fiared to distMguish bctw'een a mere warn¬ 
ing blast and a signal meaning ” I am 
directing my course to starboard.” So far 
as he goes, Fuller ajifiears to negative any 
|K)rt-lieIm signal from the ” Hatnmet,” 
and he certainly said that the ” Punjab"” 
did not whistle at all. 

A jiidgn^ent for the Defendants might 
well be affirmed on the simple ground that 
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Uletcher, J., conskltViog the evidence 
with proper appreciation of its bearing 
and without misconception as to the law, 
found a.s a fact that ho could not rely on 
,th6 “ Hatiimct ’s ” witnosses sufliciently 
to hold that she had made out her case. 
Certain considerations, howexer, have bjen 
jMjinted out, which cany the matter a good 
deal further. A strong attempt was made 
at the trial to show that, under the Hoogly 
Rules, it was the duty of l)oth vessels in 
that part of the rivi'v to j)a.ss port side to 
j)ort side, but it was slioxvu eventually that 
the rule ndied on did not ap])ly to the 
])Osition in question. A ])ractico was 
proved for shallow-dialt river vessels to 
cross the College Sand to the northward 
of the line of buoys, and of tliis practice 
the pilot of the “ llalumel ’’ was aware. 
Certain factors governing the positions of 
the ve.s.sel.s arc sul1i(a(‘ntly known to make 
an arithmetical caleiilatiun profitable. 
The “ Hutumet's ” pilot was well' ac¬ 
quainted wit*^ the rixer and well able to 
estimate distanct^s on it. At u IMarine 
Enquiry iivto the conduct of the 
“ Punjab’s ” serang, held about a month 
after the incident, this })ilot gave evidence 
that, when he first sighted the “ I’unjab,” 
she was alx)ut 1,000 feet below the Lower 
College Sand buoy, and the “ Hatuinet ” 
was then 650 to 700 feet above the Upper 
buoy. To this evidence he exentually 
elected to adhere at the Ijial, and this 
part of his evidence was accepted by 
Pletcher, J. Prora- this finding their 
Lordships think that the Plaintiffs cannot 
now escape. The di.stance between the 
Upper and the Lower College Sands buoys 
is accurately known. It is 2,450 feet. 
The tide was the last of the flood, running 
up about 1 knot. This is given by the 
“ Hatumet’s ” assistant^ . pilot. The 
"Punjab’s” serang gave^er spaed as 
■ 6 or 6 knots, and this was 'not challenged 


I. The ILvTium Stium.ship Co., Ld. 

in cross-examination. The "Hatumet’s” 
pilot put her speed somew'hat variously, 
but in substance at about 41 knots. Her 
engines vvero at balT-speecl aiuaid. With¬ 
out tying the Rc'.qxmdeJil.s to unrtiasonab’y 
ju'ccise figures, it is easily demonstrable 
that at these speeds the “ Punjab could 
not have been still approaching the 
Hatuinet,” wLere the latter must have 
been when those mniuoiiv res Ix'gan, which 
shortly afterwards brought her up at the 
observed point of her stranding. At that 
time the " I’lmjab,” according to her 
witnesses, was actually astern of the 
" Hatuinet ” in the shoal water to the 
northward of the buoys. According to 
Fuller, she could not have been so far up¬ 
stream, but still she was to the northward 
of the buoys and not in tlie jMrsition in 
which the “ Hatuinet. ” must needs place 
lier. As a witness, h’uller must bo ad¬ 
mitted only under very considerable re¬ 
serve. Of his evidence at the Marine 
Enquiry, only a brief and obscure reirort is 
to be found in the Record. Whatever it 
meant, it did not agree with what lit; said 
at the trial. All the explanation of this 
disagreement that he could give was that 
he was called at the enquiry on his sub- 
jHiuia, apparently without having givt'ii a 
jiroof of his evidence, and, having said 
what he liad to say, w-as not cross-examin¬ 
ed so as to have the opportunity of alter¬ 
ing it. The Respondents ai'gued ihat his 
evidence at the cmpiiiy plaei-d the 
" Punjab ” on the ” llatimn'ts ’ port 
bow in the act of starboarding across it so 
as to di.sappear gra-dnaJly on her starboard 
hand till Aie was shut out altogether. 
Their liOrdshi}>.s find Fuller's evidence too 
obscure to support this view« Xf this was 
really what he saw, he must have said 
much more or much less than he did. His 
statement is not inconsistent with the 
“Punjab’s” case, hnt it is sufficient 
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ground for saying that the “ Hatumet's ” 
case ought to have been accepted. 

One i)oint remains : the “ Tunjab's ” 
natural course would have been to have 
gained the shoal waler on the north side 
of the reach before jiassing the Lower 
('ollege Sand buoy, but the presence of 
counti”y boats at anchor near that biioy 
obliged her to ket'p in the deep-Mater 
channel until she was able to round it and 
begin to cross the sands by jjassing betwe; n 
it and the Central Co'lege Sand 
buoy. Calculations were made by the 
“ Punjab’s ” superintending ergineer at 
the instance of cross-examining counsel, 
which were used to show that her turn¬ 
ing circle was such as to prevent her from 
getting across the lino between the Lower 
and the Central buoys till she had a Iv.uic.'d 
within a few feet of the s|)ot whtre the 
“ ilatumet ’’grounded. Their Lordshij is 
have given careful attention to the^e 
calculations, but find them inconclusiv'e. 
They depend on factors a.s to the piecise 
f)Osition of the country b{)ats and of the 
“ Punjab ” relatively to the Loaci* buoy, 
both laterally aiul downstream, at the 
moment of starboarding, VN’hicb cannot 
exactly be ascertained. 'J’be sharp /Igz ig 
tacks imputed to the ” I’linjab ” seem in¬ 
explicable, while apparently she might 
have made her in-and-out eoiii j-e round the 
LoW’er buby on curves so flat that she 
would never appear to be on the “ Hatu- 
met’s ” port bow at any material time or 
even seem to be cros.‘-ing her course so 
as to involve risk of collision. Here 
again the Resiamdents fail to Ciirry their 
argument far enough to warrant inter¬ 
ference with the decision of Fletcher, J. 

Perhaps the Defendants were lucky at 
the trial, but in the result their Lordships 
think that the jmlgment given for them 
should stand. The learned Judge tried 
the case at great length, and was assisted 
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by able counsel. IHe examined the evi¬ 
dence with care* and none the less 
thoroughly because, as he himself ob- 
.serves, ho sj)oke with considerable diffi¬ 
dence on matters of navigation. The 
judgment of the Court of Apjieal does not 
point out such errors of apprehension on 
his part or such want of experience as 
justified them in reversing his decision, 
and their 'Lordships have been unable to 
discover sufticient ground for doing so. 
They ^vill accordingly humbly advise His 
^lajesty that the appeal shoidd be allowed 
with costs here and below, and that the 
judgment for the Defendants should he 
restored. 

Solicitors : Messrs. Waltons d Co. for 
the -Appellants. 

Solicitors: Messrs. William Crump 
({• Son for the Respondents. 

B. I). .Appeal allowed with costs. 
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reliab/e—Value of ihtk tritpe ae eeidenee—ZtOHti 
arguitition proeeedtngt—Claim to eompeneatioH 
hy zemindar at againtt pereon holding under a 
lnk]tinj litle—Onui of pr<io'—^t^ohtier at feve^ 
nue tile, if may eject 1 ilclitrajdar from land which 
hae been planted or built on—Act XI of 1859, eec. 
S7 (4^—Eaeumbrunee, how annulled—Aee^nee 
from auction-pwrt^ttSer, poeition of—Land Acjui- 
eUion Court if may determine eondiet of title. 

Thak maps have always been considered 

t. 


Sm. Krishna 
Kalyani Dasi, 
Appellant, 

V. 

Mr. R. Braunfibld 
and others, Respon- 
dents. 
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by Courts as good evidenoe\nd although It is not essential on the part of the 

the va^ue of a Thak map depends upon auction purchaser or his assignee who seeks 

its' accuracy there is no presumption that to annul an incumbrance to give a formal 
Thak maps must be inaccurate. written notice to avoid it. 


Opinion of Captain Hirst in his “ Notes 
on . the old Beyenue Surveys ” and 
Jaoadindra Nath Boy ». Seoretaby of 
State for India (1) referred to. 

A purchaser of an entire estate sold for 
arrears of revenue suing to recover land 
claimed by the Defendant as lakhiraj 
must prove a ,prim& facie case that his 
mal land has, since 1790, been converted 
into lakhiraj. The fact that the lands are 
within the ambit of the estate is not 
sufficient to meet this burden. 

Whether in a particular ease, the 
Plaintiff has been able to prove such a 
prima facie casea would depend upon its 
own circumstances. 

Where the question of title to a plot 
of land arose between claimants to com¬ 
pensation money pai^ by Government on 
acquisition thereof under the Land Acqui¬ 
sition Act, one being the purchaser of the 
estate at a sale for arrears of land revenue, 
whilst the other was holding it as lakhiraj : 
I^^Seld —That the former was in the jfosi- 
tion of the Plaintiff and the burden of 
proof as stated above was on him. 

Habihab Mookbrjib V. Madab Chan¬ 
dra Babu (2) relied on. 


All that is necessary is to notify to the 
incumbrancer by some unequivocal act the^ 
intention to annul. 

A Land Acquisition Court has jurisdic¬ 
tion to determine a conflict of title beUceen 
rival claimants. 

This was an ap^ieal preferred on the 
6th December 1909, against the decree of 
Arthur Goodeve, Esq., Special Land Ac¬ 
quisition Judge of ZilJah 24-Perganas, 
dated 16th August 1909. 

The facts of the case fully appear from 
the judgment. 

Messrs. Pugh, Caspersz and Babus 
Basanta K. Bose, Ambiea Pada Ghau- 
dhuri and Sarosi Charan Milter for the 
Appellant in No. 534 of 1909. 

Babus Sarai Ch. Roy Chowdhuri, Satis 
Ch. Mookerjec, Khcrode Gopal Mookerjee 
and Bimal Ch. Deb for the Appellants in 
No. 44 of 1910. 

Messrs. Donough and Rem fry and 
Babus Jati Prosad Sarbadhieari, Sarat 
'Ch. Roy Chowdhuri, Atul Krishna Roy, 
Surendra Nath Roy, Satyendra Nath 
Roy and Shib Chandra Palit for the ReS- 
|xmdent in No. 634 of 1909. 


See, 87 of the Revenue Sale Law does 
not protect land held without payment of 
rent itport which dwelling-houses, manu¬ 
factories ot other permanent buildings 
have beeii ereetedrOt tphereon gardens. 


Mr. Remfry and Babu Jati Prosad 
Sarbadhieari for the Kespondents in No. 44 
of 1910. 

The Judgment oj^ the c'ourt was as 


plantaUonOf etc,, haPSiikecmmade, . 
hi>S81h0MS^gnce or trtsdaferee'Of tfee aitotidn 


follows:— 

N. R. Chattbbjr.^, d.—This appeal 
arises out of a reference made by the 


Mde enttffea to ® made py tne 

■audedtiia the rightih of » purchasers Clqllecto — * .j*. j’i' x ' 

m L so of the Land hiiqmsitioo Tm 


W ay ^ the l.ana 

‘ ..reference wa&.m^qi.as .tp^' 

. about title 


putes. about title 
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claiming the compensation awarded by Kader purchpe the portion of thb land 
the Collector. in suit from* Gopi Krishna Mandal and 


The land acquired was about 37 bighas, 
and is situated in Mouza Majerhat which 
consists of Estates Nos. 167, 53 and several 
fother estates which are referred to as 
ejmali estates which have no concern 
with the case. 

The claimant No. 4, Mr. Braunfield, 
was at the time of the acquisition ad¬ 
mittedly in possession of all the lands 
with the exception of those purchased by 
the Banerjees or Prince Kamar Kader^ 
(the claimants Nos. 5 and 6). He asserted 
that the greater portion of the lands were 
Jakhiraj and claimed the whole of the com¬ 
pensation. 

The claimant No. 2, Krishna Kalyani, 
claims about 17 bighas as appertaining to 
Taluk No. 167 purchased by her from one 
Charu Chandra Bose, who purchased the 
taluk at a sale for arrears of Government 
revenue on the 21st dune 1900. 

The claimants No. 1 (Abdul Matlab and 
others) claim an interest in more than 10 
bighas and the claimant No. 7, Apurva 
Kumari, also claims an interest in more 
than 10 bighas. The claimants, Nos. 5 
and G, viz., the Banerjee brothers and^ 
Prince Kamar Kader, claim more than 13 
bighas, and there is a question as between 
them as to who is entitled to receive the 
compensation for the lands. 

The following issues were framed for 
trial:— 

(1) Does any portion of the land in suit 
fall within Taluk No. 167 and if so, which ? 
As regards such land, is the interest of 
Mr. Braunfield or Prince Kamar Kader 
protected under sec. 37 of Act XI of 
1859? 

(2) If so, who is entitled to the com¬ 
pensation for sqch land? 

(3) Did or did not Mani Dal Banerjee 
claimant No. 5 as agent of Prince Kamar 


others? 

(4) Who is entitled to the oompensa- 

tidn therefor? Whether Prince Kamar 
# 

Kader or Moni Lai Banerjee? 

(5) For what land is Mr. Braunfield 
entitled to receive compensation? 

(6) Has claimant No. 7, Apurva Kumari 
Dasi, a mortgage lien on some portion of 
the acquired land? 

(7) Is any portion of the acquired land 
included in Estate No. 53? If so, who is 
entitled to the compensation for it? and 

(8) How should the compensation 
money be apportioned amongst the claim¬ 
ants? 

In order to determine whether the lands 
claimed by the claimant No. 2 fall with¬ 
in Taluk No. 167 a plearfer Babu Chandra 
Kumar Das was appointed Commissioner 
to relay the Thak Map of Mouza Ma.jei- 
hat. He found that about 17 bighas of 
land (being portion^o^the different pre¬ 
mises acquired) fell within plots 1, 4 and 
6 of the Thak Map of Taluk No. 167. 

The case was tried in the first instance 
by Mr. Goodevc, who held that^i|^ 
reliance could be placed upon the ThalT 
Map or on the. relaying thereof by the 
Commissiofier Babu Chandra Kumar, and 
accordingly that claimant No. 2 had 
failed to eatlblish that any of the lands 
fell within Tailuk No. 167. He also held 
that the claifinhts No.. 1 failed to show 
that the hinds claiihe^ Cy them fall 
within ^aluk No. 63, or ware in the 
possession of Mr. BrauufiiiA hut as the 
latter admitted that he held two mokarari 
jamas, the daimanto .No. 1 were entitled 
to receive the value ct the rentals payable 
for them captalized at 20 years' purchase- 

As to claimant No. 7, Hr. Gtoodeve 
held that the claimant No. 7 is entitled 
to the whole of awarded 
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•for 10 bigha? after deductii|g the amount ful than his predecessor in his relay of 
■wJhicfi he found was payable to the the Thak Map, and doubted whether with 


claimantii No. 1. 

As to the land purchased by the claim¬ 
ants No. 5 from the Mandals,*the learned 
Judge found that it was approximately 
12 bighas, but he found that the Banerjees 
purchased the land for the claimant No. 7 
[prince Kamar Kader as his agent, and 
the latter was the true owner of the pro¬ 
perty, and entitled to the whole of the 
compensation* money awarded for the 
same. 

In the result Mr. Goodeve held that 
the claimant No. 2 Krishna Kalyani and 
the claimants No. 5 the Banerjees were 
not entitled to anything and apportioned 
. the compensation among the other 
claimants accoJding to the findings arriv¬ 
ed at by him. The claimant No. 2 
appealed to this Court in Appeal No. 534 
of 1909 and the claimants No. 5 the 
Banerjees appealec^n No. 44 of 1910. 

Appeal No. 634 of 1909 came on for 
hearing on the 7th March 1912 before 
Chitty and Teunon, JJ., who were of 
opinion that there was considerable doubt 
^8s to the correctness of the pleader Com¬ 
missioner’s survey and its results, and re¬ 
manded the case to the Court below for 
findings on the first and second issues after 
having a fresh local investigation and sur¬ 
vey made by a competent officer of the 
Court. 

As no Surveyor from the Sxirveyor 
General’^ Office was available Babu 
Bwijendra Nath Mukherjee, a pleader, was 
appointed Commissicmer by the Court 
below, none:Of the parties objecting to the 
appointment.. He held a fresh loc^ in¬ 
vestigation. and submitted his plan and 
report. The case then came on for hear- 
, tng before Mr. Cjhotzner the J^atid Acfjpi^i0^ 
tion 'Judge^ .and he was d opiitifui 
Dw^jendra Nath had been no nuHre sube«!^ '■ 


the extremely inadequate materials avail¬ 
able it is possible to relay it at all. He 
accordingly held that the claimant No, 2 
had failed to show that any portion of thS 
acquired land fell within Taluk No. 167, 
and in that view did not consider it neces¬ 
sary to decide the latter portion of the 
issue No. 1 or issue No. 2. 

It appears that a large number of docu¬ 
ments which had been tendered in the 

* Court below on behalf of the claimant 
No. 2 were rejected by Mr. Goodeve and 
when they were tendered before Mr. 
Chotzner the latter also rejected them 
on the ground that “ The High Court did 
not take in these documents.” 

The appeal came on for hoaiing before 
Fletcher and Richardson, JJ,, on the lOtli 
May 1914 with the findings of Mr. 
Chotzner. The learned Judges held 
that the previous order of remand did 
not in any way preclude the Court below 
from admitting the documentary evidence 
tendered before it, and again remanded 
it to the lower Court. Richardson, J., 
added that ” the evidence already on the 

• record will be receivable subject to any 
just exceptions, and the parties will bo 
at liberty to produce any further evidence 
which they may desire to produce.” 

Vk>hen the ca-se went back on remand 
for the second time, it was heanl by Mr. 
Cuming. The claimant No. 2 again 
tendered the documentary evidence before 
,him, but he rejected them on the ground 
that “all these* documents liad been 
tendered when the ca.se was originally 
heard by I^fr. Goodevo and Mr. Goodeve 
rejected them. This evidence is mk 
therefore on the record and it cannot be 
ediMdered as further evijehce. Mr. 
^ie^eve’s order rejecting the evidence 
etands. It h«e net' 
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and therefore it is not open to me to 
admit this evidence which Mr. Goodeve 
rejected. ’ ’ 

Mr. Cuming however came to the 
conclusion that tlie findings of the second 
<J>leader C'Oininiasioner (Babn J)wijendra' 
Kath Mukherjee) were correct, and 
acscordingly found the first part of issue 
No. 1 in the terms of the Commissioner's 
rejMirt. With respect to the second por¬ 
tion of issue -No. 1 the learned Judge was 
of o|)inion that the only clause of sw. 37 
of Act XI of 1859 under which the jffcycnt 
case could come would be the clause begin¬ 
ning “ fourthly " and held that the 
interest of INlr. Braunfie’d or Prince Kannr 
Kader was not j>roteoted interest within 
thej meaning of sec. 37; and that the 
claimant No. *2 was entitled to the whole 
of the c<imp»'nsation for the lands falling 
within Taluk -\o. 1()7. 

Objections wen* filed on behalf of the 
claimant No. 2 against the order of Air. 
Cuming rejecting the dotuimentary t*vi- 
dence tendered on her behalf and objections 
were filed against his findings on behalf 
of the clainiants Nos. -1 and (» and the 
representative of claimant No. 7. 

The first (piestion for our consideration 
is whether the result of the local investi¬ 
gation made by Buhu Dwijendra Nath 
Miikherjfe is correct. 

There was a plan (Laud Acquisition 
Plan) prepared by Mr. Smart but the 
Commissioner was tlirected by the Court 
below to make an independent survey and 
he accordingly made an indeijend'nt 
Survey in order to find out whether- the 
poirtions of the acquired lands claimed by 
the claimant No. 2 fall within plots 1, 4 
and 6 of the Thak Map of 'Moiiza 
Majerhal. . ’ ' 

The main point'in connectioii ’wi^h 'Ifi’e 
relaying of the Thtik Map is 
trijoDction point’ Uas oqrre^tlyt^^fob'tid 


BBAUNFiSajD. # 

by the Commissioner. He found, that out> 
of the trijunctions shown in the thai&pi&n, 
section No. 28'’ll the nearest of the dis¬ 
puted lands. It is the only trijunction 
with which* the Chuks in the interior arc 
connected and is the trijunction ^wint of 
the three Mouzas Majerhat, Duigapur 
and Shabpur. He says—“ If the jioints 
be satisfactorily identified at the locale, 
the (.{huks Nos. 1, 4 and G can be easily 
lelaid as the stations on the boundaries of. 
those Chuks are connected lyith this jxiint 

* and the distance and the directions of the 

* 

connecting lines are recorded in the field- 
book given in the margin of the fha/( 
plan.” 

Tlie starting {^xiint which was pointed 
out on behalf of the claimant No. 2 is the 
north-east corner ]ioint t)f the junction 
between J')iauiond llarlMjur Hoad and 
Goragacha and Shahpur Road. I’he other 
claimants stated that it w’as. not ixissible 
to locate Alouza Alaj^liat or any trijunc¬ 
tion point; and did not show any ]K>int 
from which any enquiry could Iwj made. 

The Revenue Survey Atap shows the 
Liamond Harbour Roarl to the east of 
Alouza Alajerhat, and to the west of HurgJ? 
•j>ur and the Garden Reach, Tollygunge 
Itoad io the south of the Alajerhat and 
DUrgajmr ami to the north of Shahpur. 

It apfxjars from tlie Thak Afap of Majer- 
hat that the station Nos. 28, 27, 21, etc., 
arc to the east of a road, and stations 
Nos. 30 tp 33, etc., are to the south of 
another r«^,Ml and station No. 29 lies to 
the east of the junction. 

The statement of boundaiy' pillars of 
Alouza Alajerhat, dated the 6th Jauuaiy 
1818 (Ex. HI) describes pillar No. 28 
east of - the village at a distance of 63t:ods 
towards south from pillar 27 east .the 
TOkd. fiast of -Oopal OBarik'e 8h0p» Up 
id' Burgapur aivd Hum the 
'bii»diidary' Shahpur ba^lUa.. in; ^ 
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This would go Wo show that tbfi tions Nos. 6 and 7 o{ Bhahpur plan and 


■ Dian^nd Harbour Boad in so faf as it lies 
between Majerhat and Durgapur, and the 
western portion of Garden Beach, Tolly- 
gunge Boad now called Goiagacha Boad 
are included within Mouza Majerhat. 

. The khusra map of Durgapur, dated 
1849 (Ex. VI) supports the above. The 
map shows that Majerhat lies to its imme¬ 
diate west and Shahx>ur to its immediate 
south, and no xx>rtion of the road to its 
west <H\ south is shown as included within 
any of the dags of the Mouza, though the 
map describes all the days in the Mouza. 

The max> of Shahi>ur, dated 1847, de- 
scrd)es the road to the w est of the junction 
us the road of Mouza Majerhat. The 
eastern jfortion of the road is marked dag 
C21 to the north, and dug 61 to the south, 
the former being described as road patit 
and the latter as the kJuis pai^t metalled 
road from ^|8ehala to Durgax>ur and 
Kidderi>ur, and on the south of the Majer¬ 
hat Boad, whereas the road to the west 
dofs not bear any dag number which in¬ 
dicates that it w^as not included within 
Shahpttr. The field-book of the mai> of 
Shahx)ur shows that stations Nos. 0, 4, 3 
and 2 are to the north of the Mouza situ¬ 
ated to the south of the road, and the 
stations Noe. 7, 8 and 9, etc., to the east 
are to the north of the road. From what 
is etated above it will appear that the 
roads to the sbuth and east of Mouza 
Majerhat are included within that Mouza, 
iand the eastern portion of the Garden 
Beach, Tollygange Boad to the north of 
Bhahpur is included within Mouza Shah- 
pur and that the meeting point of the three 
Mottzas . iiB at the north^’eastem oomer of 
|be juxictiQn. The Gomatissimier in Ms 

r^ort has shown that th/’desoiiption of 
/;sttti^<kis Nos:'.^d:29.ol'the field-boME 
; MiiMi4'!ths|c ila^, ..fhbse < 4 . sti^' 


station No. 62 of the J durgapur i)lan sup¬ 
port the above conclusion and we think 
that he has given good ground for the 
same. Then the question is whether the 
trijunction jKjint can ))e i(lentifie»^on the 
spot. 

The Bevenue Survey Map VIII 
show's the meeting points of two roads and . 
they aj>j)ear to be similarly situated as 
shown in the case mai>. The other claim- 
ants however do not admit that the road 
from Garden Beach to Tollygunge as 
shown in the Bevenue Survey Ma|> are the 
present Goragacha and ShahiJur Boads but 
they could not ijoint out the junction of 
the roads in the Bevenue Survey ’Mai) 
when asked by the Coiumissiouer to do so. 
The (Commissioner found that the identity 
of the roads in the Bevenue Survey Map 
with the i)resent Diamond Harbour Boad, 
Goragacha and Shahpur Boads iu the 
locality to have been established, and the 
north-eastern corner of the junction having 
been found to be the trijunction XK)ini of 
the three Mouzas, held that the pjositiou 
of the trijunction station No. 28 of the 
Majerhat Thak Max> to be identified in the 
locality. This however involved one as¬ 
sumption, viz., that the roads have been in 
the same x)osition all along. There is a 
bend in the present Goragacha B<>ud and 
the bend is also show'n in the Bevenue 
Survey Map. There is some evidence to 
show that these roads have been in the 
same position all along (sec witness No. 2 
for claimant No. D. The breadth of 
Shahpur Bead according to the Shahpur 
Chita would be 57 feet, and the breadtb 
of Diamond Harbour Boad would be 03^ 
feet. The distance between stations 
Nos- 28 and 29 (S and B in tiib report Of 
the Commissioner at 'p.;: 
book) is 62 feet, a idW 

feet away B 
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and B in ihe said T>lan) is 57 feet, the |x>inted out on behai! of the Bespoi^ents 


diffetfiifp being only five feet. 

As the? Commissioner points out “it is 
unreasonable to expect that the exact 
mathematical point could be fixed with 
jirecisi^n after such a lapse of time. It 
is impossible to avoid small errors in 
survey works and in attempting to relay 
an old ijlan like the thak, small errors 
would inevitably creep in. A work may 
be relied on when the errors are reduced 
to the lowest practical limits. Here the 
errors in fixing the position of the tri- 
junction point, if any, may be but a few 
feet only and may be left out of considera¬ 
tion as it would not lead to any appreci¬ 
able difference in the practical results.” 

Having fixed the position of the start¬ 
ing point in his i>lan after survey the Com¬ 
missioner relaid the Chuks 1, 4 and 5 
according to the field-book given in the 
Thah Map of Majerhat, and found that 
the evidence on the record corroborated 
the description of some of the lands 
mentioned in the field-book which he 
detailed in his report. 

A good deal of argument was addressed 
to US as to the exact position of Gopal 
Bank’s shop. In the statement of 
boundary pillars of Mouza Majerhat (Ex. 
Ill) pillar No. 28 is described as east of 
the village at h distance of B3 rods to¬ 
wards south from pillar 27 east of the 
road, east of Gopal Bank’s shop. Up to 
this point is Burgapur and then the 
boundary of Shahpur begins; and pillar 
No. 29 south-eastern corner of the village 
at a distance of 7 rods towards south from 
pillar No. 28 between north-western 
comer of Gopal Barik’s shop and east of 
the junction of four roads falls Shahpur. 
The Commissioner has shown two shops 
of Gopal Barik in his report, on© at the 
nortb-w'cst corner of the junction of the 
roads and the other at the ©outh. It is 


that the evidence shows the existeRoe^ of * 
only one shop of Gopal Bank and l&at 
there was no evidence to show that th©i© 
were two shops. * , . ^ 

On behalf of the Appellant we wwe rR- 
forred to the khusra chitta of 
(Ex. B) of 1847 which shows that dag 446 
was the “ brohmottar of Gopal Barik, 
jote of Bhandra potter.” In 1848 it is 
described as Gopal Barik’s shop in the 
dambhoi sumari of Shahpur (see Bx. 
XXIf) and it is suggested that the shop of 
(iu]>al was on the north and the shop in 
(lie possession of the potter in 1847 came 
iuto the }X)Sscssion of Gopal Barik in 1848 
and probably became known as bis shc^. 
This may or may not be a possible expla^ 
nation but the question as to Bie exact 
situation of Gopal Barik’s shop is not 
very material inasmuch as an error of & 
lew feet in ascertaining its position does 
not affect the general accura^ of the map. 

It is contended on behalf of the Bes- 
pondents that Thak Maps are not reliaible 
and ref(U'ence is made to certain passages 
in “ Notes on the old Bevenue Surveys ” 
by Captain Hirst at pp. 9 to 14 of that 
book. * 

The learned author states that generally 
si)eaking there are three kinds of Thak 
Maps to be considered,, viz., (a) eye 
sketches in which no actual measurements 
were made, (b) maps in which ren^h 
magnetic bearings were used and rough 
lineal measurements made, (c) maps made 
from careful magnetic bearings and eaie- 
ful lineal measurement, and states his 
oi>inioir that the vast majority of Thak 
Maps made before 1852 are eye sketdbes 
and that some maps made afW 1862 'Are ^ 
little better. Ipie also gives various reasons 
to show why Thak Maps are generally 
unreliable in determining the boundaries 
of villages and specially of boundaziev of. 
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isc^ted estates witlEto a village, except 
when they oome un^r class (c) as stated 
* above. 

Xt is pointed out on behalf of the Bes- 
pondents that the Thak Ms^ relied 
up<HX on behalf of the claimant No. 2 were 
made before 1852, and are therefore un* 
ndiable. But although the maps were 
made before 1852, the Thak Map of 
Maj^hat is certainly not an eye sketch. 
It is stated on the map that it was ‘ ‘ made 
after measurements by compass.” The 
scale is given. There is the field-book 
whieh gives the bearings and dis&nces. 
The map was prepared in the presence of 
the agents of the owners of the various 
estates in the villages, and bear their sig¬ 
natures. 

It appears therefore that the Thak Map 
in the Resent case cannot be rejected as 
unreliable. Thak Maps have always been 
considered by Courts as goo<l evidence, 
and although the value of a Thak Map 
depends upQgt its accuracy, we do not think 
that there is any presumption that Thak 
Maps must be inaccurate. The Judicial 
Committee in the case of Jagadindra Nath 
Roy V. Secretary of State for India (1) 
observed ” Maps and Surveys made in 
India for Eevenue purposes are •official 
. documents prepared by competent persons 
and with such publicity and notice to 
persons interested as to be admissible and 
valuable evidence of the state of things at 
the time they are made. They are not 
exclusive and may be shown to be wrong, 
but in the absence of evidence to the con- 
tnury they may be properly judicially re¬ 
ceived in evidence as correct when made.” 
“^l^se observations were made i» connec¬ 
tion w^h thaJe as well as Eevenue Survey 
Maps as a reference to the case in their 
liordahips’ judgment will show. 

Ii. &Wi. A. 4«: S.O. I I., a. 80 Od 
181 j 8 ^ tr. Its (1808.. 


In the present case we do not see suffi¬ 
cient reasons to reject the Thak Map of 
Majerhat as unreliable. The Thak Plans 
of Durgapur and Shahpur are not of the 
same class as the Thak Map of Majerhat 
but they can bo relied upon, as they agree 
with the Thak Map of Majerhat.% 

It appears that Dwijendra Mohan had 
only copies of the Thak Map of Majerhat 
and not the original map, when he made 
the measurements, but he says that he 
subsequently compared the copies with the 
original and it appears that he gave notice 
on the 30th April 1913 to all the parties 
to attend on the 1st jNIay when the original 
map would be produced before him. 
The original map was sent for by this 
Court, and the jiarties have not shown any 
difference in the copies. 

Some arguments were addressed to us 
upon the question of magnetic variation. 
But Dvvijendra Mohan ajtpeured t<i have 
allowed the magnetic variation in accord¬ 
ance with the letter from the Director of 
Survey about the variation in the magne¬ 
tic north at the lime of the Thak Map 
and at the present time. 

Then as to the allowances for closing 
circuits, Dwijendra Mohan says ” In 
plotting the Chuks I had to make small 
allowances ranging from 2 to 5 feet in 
the length of some lines in oixler to close 
the circuit according to the accepted Kules 
of Survey. ’ ’ He was cross-examined with 
regard to the distances between points 3 
to 4, 6 .to 8, 6 to 7 and 10 to 11. The 
figures given in the Schedule to his report 
show that the'limits allowed for closing 
circuits wSvc not exceeded except perhaps 
. one case ju which it was seven feet. 
It is to be noticed that thq claimants 
not set up any substanfive case of tbeix 
own as to the trijunctkot ptunt or as to 
any matter in coxmedijotL ^ith the relay¬ 
ing of the map, eritimaipf are 
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dir«oted to showing inaocnrades. But as of the other lauds, That beiug so* hs cw 
already pointed out mathematical accuracy claim protection imcbr the 4^. clause 


is hardly to be expected in relaying ancient 
maps, substantial accuracy being all that 
is necessary for practical purposes. 

On j^e whole I do not see sufficient 
i-easons for differing from the conclusions 
arrived by Babu Dwijendra Mohan which 
have been accepted by Mr. Cuming and 
I hold that the lands claimed by the claim¬ 
ant No. 2, Krishna Kalyani Dasi, lie with¬ 
in the ambit of Taluk No. 167. My 
learned brother also has arrived at the 
same conclusion considering the matter 
from other points of view. 

With respect to the documents tendered 
on behalf of the claimant No. 2 and 
rejected by the Courts below it appears 
that some of them, Nos. 5 and G, are copies 
of ijapers which are part of the record 
of the present case as to which of course 
no question could arise of their admis¬ 
sibility. For the purpose of the present 
appeal, the rest of the papers are unneces¬ 
sary in the view we take of the case. 

The next question, viz,, that covered by 
the second portion of the first issue is “ as 
regards such land is the interest of Mr. 
Braunfield or Prince Kamar Kader pro¬ 
tected under sec. 37 of Act XI of 1859.” 

Mr. Cuming; as stated above, was of 
opinion that the only clause of s^. 37 of 
Act* XI of 1869 under which the i*resent 
case could come would be the clause 
beginning with fourthly.” That clause 
relates to leases of lands whereon dwelling-, 
house, manufactories or other permiment 
buildings have beau erectod or whereon 
gardens, plantations, etc., have been* 
made. It is trqe Mr. Braunfield bad 
arrowroot plantation and buildings on a 
portion of the land but with the eocceptmn 
of six cottas di land it is not alli^ed , 
proved that there was any lease itt 


sec. 37 only in respect qf she 
and four chittaks of land covered hcf 
kobala Ex. V (from Munshi Abdul Basal 
to Mr. Braunfield)'. With respect to the 
remaining lands his case as well as that 
ol' T^’ince Kamar Kador as stated in their 
j(oi.itions of claim was that they were 
Inkhiraj. Mr. Goodeve who tried the case 
in the first instance did not cmne to a 
(Icfiiiite finding on the point. Mr. 
('hotzner who heard the case on the first 
remand did not think it necessary to decide 
the point having regard to his finding that 
the lands did not fall within Taluk No. 167 
at all, and Mr. Cuming on the second 
i-emand considered that Mr. Braunfi^ or 
Prince Kamar Kader could claim protec¬ 
tion only imder the fourth clause of sec. 
87. So that the question whether the 
lands were mat or lakhiraj up to this time 
has not been decided. 

No doubt under seC. 37 St Act XI of 
i8r>9 the purchaser of an entire estate sold 
for arrears of revenue acquired the estate 
free fi‘oin all incumbrances which may 
have been imposed upon it after the time 
of the settlement. But the lakhifaj rights 
Hid up iiy Mr. Braunfield or Prince K^ar 
Kader must be shown to be incumbrances 
which had been imposed upon the estate 
since the permanent settlement, in other 
words that the lands formed part of tile 
mal assets of the,estate at the decennial 
settlement. Unl<fs that is shown, Mr* 
Braunfield and Prince Kamar Kadi^ 
would be protected and apparently tiAit 
is the protection which waa claimed by 
them in'their petitions of claim. 8omft 
arguments were address to us upon lli^ 
question of proof in sudi cases, and 
upon the evidence such as.Ml Iffitte 
record. As laid down in t^ie 
har Mookpi^e v. 
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"(2) " it lies upon the Plaintiff to prove a 
prtijid facie case. 'His case is that his mat 
land has, since 1790, been converted into 
a lakhiraj. He is.surely bound to give some 
evidence that his land wjja once mfl/. 
The High Court in the judgment already 
considered htis not laid down that h(i must 
do this in any particidar way. He may 
do it by proving payiuent of rent at some 
time since 1790 or by documentary or 
other proof that the laud in question form¬ 
ed part of the mal assets at the J )ecennial 
Settlement.* His prinid facie case onc^ 
proved, the burden of proof is shifted on 
the Defendant, who must make out that 
his tenure existed before December 1790." 
It was also laid down in that case that the 
fact that the lands were within the ambit 
of the estate js not sufficient to meet the 
burden of proof thrown upon the Plaintiff. 

The j>rinciples laid down above are ap¬ 
plicable to cases of ordinary nature as w’ell 
as to cases of auction-purchases at sales for 
arrears of Gov<!^ment revenue [see 
Arfunnee-sa v. Peary Mohan Muokerjee 
(3)] and even to the case of very small 
estates such as consisting of five bighas of 
Jand see ' Koylashbashiny Dossce v. 
Gocoolmoni Dofsec (4). Whether in a 
particular case the Plaintiff has been able 
to prove a^priniA facie case would deinmd 
uiKin its own circumstances. 

It may be pointed out that although 
the lands have been acquired, the claimant 
No. 2 must be treated as if she is in the 
position of the Plaintiff, as the rights of 
the parties have to be considered with 
reference to the state of affairs before the 
lands vf^re acquired; 

I do not express my opinion us ^o 
whether there is primd facie proof on the 
part Oif the claimant No. 2 in the present 


(8) 14».L | 

0 ) hL. 



Bratjnfibld. 

case, or whether the other claimants have 
been able to rebut it. The attention of 
the parties does not u)>pear to have been 
directed to the questions and the mate¬ 
rials on the record are not sufficient for , 
coming to a decision on the points. 
Under the circumstances uUlu)ugh the 
case has alr<!ady been twice remanded 
before, 1 think that for the ends of justice 
the case should go back to the (tourt below 
again for decision of the question whether 
the lands which have been found to lie 
W'ithin Taluk No. 107 were mal or lakhi¬ 
raj at the time of Permanent Settlement. 

It is contended by ISIr. Donough on 
behalf of Braunfield that the purchase of 
the estate (Taluk No. 167) by the 
claimant No. 2, the wife of Lai Pehary, for 
Rs. 500 from Charu Chander Bose and the 
purchase at the Revenue sale by the latter 
for Rs. 13 were really purchases made 
by Lai Behary Mitter and are merely 
speculative ones. The purchases appear 
to be speculative, but neither that fact nor 
the fact that Lai Behary was the real pur¬ 
chaser (assuming it to be so as to which, 
however, there is no direct evidence) 
affects the legal rights of the pai'ties dr the 
merits of the case. It is next contended 
that the letters by Lai Behary Mitter 
to Mr. Braunfield show that the former 
offered to confirm the rights of the latter. 
But he offered to do so on certain terms 
which Mr. Braunfield did not accept and 
the attempted settlement fell through. 
It appears on the other hand that Charu 
Chander the purchaser at the Revenue 
sale gave notice ^on the 29th November 
1900 to Mr. Braunfield to vacate the 
lands in his possession (although ^ with 
respect to only 5 bighas) and the claimant 
No. 2, on the 17th October 1900, gave; a 
notice to him to vacate all lands. 

It cannot be said tbew^fi^ 
purchaser or his tf 
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their intention to annul the inciun- 
brance of Mr, Braunfield. 

Mr. Bomfry on behalf of Prince Karaar 
leader contends that his client was not 
served with any notice and that the pur- 
cl|::&ser ought to have taken steps to annul 
incumbrances before tlie lands wcrt; 
acquired. It is said that in 1000 tl»e 
Prince advanced money in the nauio 
of the Banerjees to the Mandals for the 
purchase of the lands (claimed by him in 
these proceedings), a suit for specific per¬ 
formance had to be brought and ultimale’.y 
the conveyance was executed by the Court 
in pursuance of the decree passed in th<‘ 
suit, and although the Be venue sale took 
place in 1900 the i>urchaser or his trans¬ 
feree never gave any notice of any inten¬ 
tion to annul the incumbrance. Tt is 
urged that a person having a right to 
avoid an incumbrance, must do so within 
a reasonable time and before he transfers 
'his rights, and neither the purchaser nor 
his transferee can wait until third.persons 
have acquired rights or dealt with the pro¬ 
perty in the meantime. 

It cannot, however, be held that the 
purchaser at a Bovenue sale must exer¬ 
cise his right to avoid an incumbrance 
before proceedings are taken under the 
.Tjand Acquisition Act. 8uch proceedings 
may be taken immediately after a Bevenoe 
sale takes place and it cannot be said that 
in such a case the rights of the incum¬ 
brancer bold good against the purchaser 
although he had no time to take steps 
for setting aside the incumbrance. In 
the second place the e^signee or trans¬ 
feree of the auction purchaser is entitled 
to exercise the rights oi the purchaser. 
In the third place it is not essential to 
give a formal written notice tt> avoid an 
incumbrance. All that is necessary is to 
notify to the incumbrancer by some un¬ 
equivocal act the intention to, annul 
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the incumbran<^. It is unnecessary to 
consider whether delay in signifying in¬ 
tention to annul an under-tenure may 
load to any inference that the purchaser 
is willing to pontinue the tenancy, and I 
express no opinion on the point. No such 
inference however can be drawn in a 
case where the incumbrance set up is a 
Jakhiraj right—a right to hold the land 
without payment of rent. Bastly the 
law gives the purchaser a period of 12 years 
within w'hich to bring a suit to set aside 
j.ncumbrances. No question' of estoppel 
apjiears to have been raised in the case, and 
under the circumstances, I am unable to 
give effect to the above contentions. 

We have next to deal with the ques¬ 
tions covered by the 3rd and 4th issues, 
viz., “ -Did or did not Moni Lai Baner- 
jee, claimant No. 5 as agent of Prince 
Kamar Kader, purchase the portion of the 
land in suit from Gopi Krishna Mandal 
and others? Who is entitled to the com- 
jiensation* therefor? CWhether Prince 
Kamar Kader or Moni Lai Banerjee?” 
The questions were decided by the Court 
below against the claimant No. 5 and he 
has ap)>ealed to this Court in Appea^ 
from Griginal Decree No. 44 of'1910. 

[Upon these issues His Lordship, after 
discussing the evidence, came to the 
following conclusion :—] 

On a consideration of the eviden,ce as 
a whole I agree with the Court below in 
holding that the purchase, made by tibe 
Banerje«»3 Avas on behalf of the Prince, 
that the latter is the true owner of the 
property, and.is entitled to such compen¬ 
sation as may be paid for the 12 bighas. 

It was contended on behalf of Mani 
Lai that as the conveyazM^ stod0 in bis 
name and as he was in poasesldim, the 
-Prince could not claim any compenaation 
in the present aq-lohg a% he 

did not establish . his! a regular 
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suit.. But the Court in & Land Acquisi¬ 
tion case can go into the question of title 
■for the purpose of determining ■which of 
the contending .parties is entitled to the 
compensation. If his contention were 
well-founded, the jurisdiction of the Land 
Acquisition Court may bo ousted merely 
by raising a question of title : we are 
accordingly of opinion that this conten¬ 
tion must be overruled. 

The result is that the first portion of 
the first isfiiie, viz., “ JXws any ))ortion 
of the land in suit fall within Tahik 
^o. ]C7, and if so, which," is decided in 
favour of the claimant No. 2 in accord¬ 
ance with the finding of Mr. Cuming 
and the finding of the pleader ('oramis- 
sioner Babu Dwijendra Nath Mukherjee 
and w'ith theiexception of the second part 
of the'first issue and the second, fifth and* 
eighth issues, the findings arrived at by 
Mr. Goodeve are confirmed. The case 
will therefore go^ack to the Court below 
for decision only of the second £>ortion of 
the 1st issue, viz., " .As regai'ds such 


the documents which were tendered and 
rejected, provided of course that they are 
relevant. 

Appeal No. 44 of 1910 is dismissed with 
costs, 10 gold mohurs to be 2)<)>id to Ih'ince 
Kamar Kader. Costs in Appeal No, |p4 
of 1909 as between the other parties in¬ 
cluding costs incurred in the Court below 
will abide the result, the hearing fee of 
this Court for the three hearings being 
assessed at Bs. 500. 

Having regard to all the circumstances 
surrounding the previous trials, we are 
of opinion that this case should be tried 
by Mr, Chotzner or his suoces.^or in office 
at Aliixn’c (other than itlr. Cuming or Mr. 
Duval) and the l^ocal Government may 
be moved to vest him with the jwiwers 
necessary for trying the particular case. 

Roe, J. —The m'ain facta of this case 
and the claims and issues involved have 
been clearly set foi*th by my learned 
brother. 

The first ixiint for consideration is 
whether the claimant Kalyani Dasi has 


lands is the interest of Mr. Braunfield or 
Prince Kamar Kader protected under 
'sec. 37 .of Acl XT of 1859,” in other words 
whether the lands were mal lands of 
Taluk No. 167 fiv were lakhiraj at the 
time of the Permanent Hettlcment, and 
for decision of the second, fifth and eighth 
issues, viz., "If so, who is entitled to 
the cginpensation for such land. For 
what land is Mr. Braunfield entitled to 
receive compensation ” and " How 
should the compensation money be 
apportioned among the claiiiiants " in so 
far as they depend upon the result ,of 
the’ es^uiry on the 2nd part of the fix'st 
issue a§ statedabove. The parties will 
be e^itl^ to a^uce evidence on the 2nd 
part^el thb first, being understood 

that the entitled 

to .'j)pioye.’'4lid-4t^W’'4H .eysde'ace any of 


successfully demonstrated that the lands 
in dispute fall wdthin the lands m6asure<l 
in the Thak Maj) of 1851 as lands of 
Touzi No. 167. Before discussing thi.H 
point in detail it is necessaiy to consider 
the probative force of Thak Maps and 
field-books. For this purpose it i'* 
necessary to consider the accuracy with 
which the theodolyte can bo worked. 
The first process in taking a hearing by 
a theodolyte is to set your needle to the 
north as taken by the Thak Survejmr. 
Having ascertained the degi’ec at w'hich 
the compass needle is to be set the first 
thing to be done is to get the comjn^ 
needle to point exactly tothis dugifue.. 
Any one conversant with ^ of tfea 
theodolyte is aware tha4 
instrument it is H#' 

the compass 
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The Thak Survey before us does not at¬ 
tempt to deal with angles more accurate¬ 
ly measured than to half a degree. An 
error of a quarter of a degree will clearly 
throw the station many feet out of the 
liijB p,t the ftnd of a long distance. 1’lie 
first distance dealt with by the map relied 
on in this suit is 221 feet and the third is 
475 feet. We may expect at the end of 
lines of this length errors of 2 or d 
'feet, even in a bearing taken with the 
greatest accuracy ]x>8sible. For this 
reason it is necessary in making a map 
to effect what is called the closing of the 
circuit, and instructions as to the closing 
of the circuit are given in the High Coutt 
Eules for surveys by Pleader Commis¬ 
sioners. The present Pleader Commis¬ 
sioner Babu D. M. Mukhei’jee has made 
in closing his circuit allowance amount¬ 
ing in some cases to 5 feet, and it 
follows that even on a survey as accurate 
as that made by the present ComraissioJier 
the line drawn by him may well fall 5 
feet on either side of the true line at the 
end of the first circuit from the trijunc¬ 
tion point and there may be further errors 
of 5 feet for every circuit that is closed. 

Comparing the maps of Babu Chandra 
Kumar Das Gupta and Babu Dwijendra 
Mohon Mnkherjee it will be observed that 
many of the stations have been fixed bj' 
each at a spot considerably distant from 
that fixed by the other. We must not 
took for greater accuracy in the relaying 
of the '^hak Survey than 5 or 10 feet in 
the earlier stages of the survey and as each 
subsequent error, unless it accidentally 
corrects itself, accentuates the inaccuracy 
of the line, the farther we get from the 
first trij unction point the greater is the 
possible error in the relaying of the map. 
It is for this reason that Major Hir.-.t 
says that it is^ impossible to relay a Thak 
Burvey unless you have two trijunetion 
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points one at each corner of the map for 
the correction of the errors which ngiust 
arise from the impossibility of taking the 
l>caring with absolute accuracy. 

The first process by which in my view, 
these maps should be tested is—^Do the 
stations found by the two Commissioners 
coincide with any degree of accuracy with 
the places in which on a general considera¬ 
tion we should expect to find them. 
Taking first the Thak Map itself we know 
that many of the stations are at the corr.ers 
»f tanks. In each case in which on the 
Thak Map we should expect to find the 
station in a certain position relative to a 
tank or ix)nd we find that station in that 
|«>sition in relation to an existing tank 
or pond. 

Another jxiint which as ^ coincidence 
.appears to me of considerable importance 
i.s this that Babu Chandra Kumar brings 
his station 44 exactly at the south-east 
corner of plot No. S6/6 at the Topographi¬ 
cal Survey of 1901® to 1906. Babu 
Dwijendra on an entirely independent 
measurement fixed his station 44 in 
almost the identical spot in which Babu 
(Jhaiidra Kumar fixed it; we have valuable«i^ 
eyidence on the record to indicate that 
No. 36/6 of the Toixigraphical Survey 
once belonged to Bistu Hazra. Turning 
to the Thak Map we see that station 44 
is at the south-east corner of Bistu 
Hazra’s Jote. 

The general accuracy of the relay may 
be tested afeo from the point of view of 
the existing drains and roads. We have 
before us a cojiy of the Topographical 
Sijrvey of 1881. This is Ex. 27. This 
map is on the same scale as the Thak Map, 

16 inches to a mile. On a comparieon 
between this map and the Thak Hap 
are at once struck with the extreme 
similarity of the ahape. of the , thak 
boundary line to the shape of tire, 
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formed by the roads and drains at the 
gouth-east Oorner of the angle made by 
the Shahpiir and Diamond Harbour Boads 
in the Topographical Map of 1881. From 
the description given of the thak trijunc¬ 
tion point 28 and its position relative to 
station 29 of the Thak Boundary Survt‘-y, 
we know for certain that inehal 167 lies 
in this south-east corner. It does not re¬ 
quire a long stop in deduction to be 
satisfied that the drains and roads exi.st- 
ent in 1881 w’ore existent in 1861 and 
that they* were the boundaries of the i^ots 
depicted in the Thak Map. 

Comparing again the Topographical 
Survey of 1881 and the Thak Map, it is 
obvious that station 85 must be half way 
up the WTst bank of the long narrow tank 
shown in yie Topograj>hical Survey in a 
Mahomedan graveyard. Babu Chandra 
Kumar and Babu ])wijendra both set 
station 35 exactly in the (>osition in which 
we should expect to find it. 

To sum up know from the. evidence 
on the record that station 28 of the 
Boundary Survey is within 15 feet of the 
corner made by the Diamond Harbour 
Koa-d and Shahpur Koad. We know 
where station 35 of the plot survey ogght 
to be. We know that station 44 is 
probably correctly found if it is placed at 
the corner of 36/G, Sonadanga Boad. 
Prom these three points we can check the 
relay made by Babu Dwdjendra Mohon 
Mukherjee. 

After an exhaustive check of which I 
have been given the general result, I am 
comi^etely satisfied that the relay made 
by that Commissioner may be relied upon 
with confidence as showing within a few 
feet the. position of the boundaries of the 
plots Oomprising Mehal No. 1G7. 

.. That toonfidepoe has in no way been 
shaken by tbe..<;Htiraszn'a made upon the 
ipelay hy and V^a on behalf of 


those Claiming adversely to Kalyani Dasi. 
These are all based upon the cross- 
examination of Babii Dwijendra Mohon 
Mukherjee before Air. Chotzner. They 
relate to the exact position of Gopal 
Barik s shop—the exact ehar^ge the 
width of the Diamond H.-irbour Boad 
between 1851 and the present day, the 
exact method of taking the bearing, the 
exact position of the holding of the chain. 
They all fail to impress me. Th('y are 
based on the fallacy that before a thak 
relay can be accepted as evidence it must 
bo shown to be abwlutely exact. It 
cannot be more exact than to an error of 
five or even fifteen feet. That the relay 
under considc^ration is to that extent 
accurate I am satisfied. 

From a comparison of the. Topographi¬ 
cal Survey of 1881 with the Topographi¬ 
cal Survey of 1901-1905 it is clear that 
the boundaries of j>resent-day holdings lie 
along the drains and roads existent in 
1881. 

1 have already shown that these drains 
and roads must have been existent in 
1851 and that they were the boundaries 
of the plots comprising Taluk No. 167. 
/I’he relaid line lies very nearly along the 
boundaries shown in the Topographical 
Survey of 1901. These boundaries should 
in my view be taken, where they have 
not been destroyed by Mr. BraunfieJd, as 
the true boundaries of Taluk 167. 

The boundary of plot No. 6 of that taliik 
follows the drains running from 64 to 63 
and then wi'stward. 1’he whole o^. plot 
36/4, 1, 2, 3^ d/I. and 4 (1) fl, ap4 a 
strip of land to the east of the tank in 
that plot form part of the old Taluk 167. 

The drains shown followmg stations S 
to 1, 1 to 18, and 18 to 13 is ^-.bouiadary 
of plot 1 of the old Map; 27 

Diamond Harbour M 

within Taluk ■■ 

• . ■ I '• 

' , r , " f .' . ' • '.'jo 
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In dealing with plot 4 we have very 
little to go on in the nature of existing 
boundaries, inasmuch as the old drains 
have been filled in by Mr. Braunfield in 
the construction of his arrowroot fields. 
Fronp the fact that station 35 is obviously 
in exactly its right position we naay 
accept the conclusion of the (commis¬ 
sioner as to the extent of premises Iso. 30 
Diamond Harbour Boad which fell in the 
Taluk No. 167. 

The next question for consideration is 
whether Mr. Braunfield is jirotected in 
his plea that he holds ivint-free lands 
within this taluk. We regret that we 
have been unable to follow Mr. Donough’s 
arguments on this point. As far as we 
understand his argument it is that be is 
tenant without a landlord. This of course 
is a contradiction in terms. There can 
be no tenancy without the relationship of 
landlord and tenant, and to constitute 
the relation of landlord and tenant theix' 
must be one party landlord and the other 
party tenant. Mr. Donough, to use his 
own words, has another string to his l>ow. 
He contends that these lands are rent- 
free by virtue of some ancient grant 
dating back from before the Permanent 
Settlement. Mr. Kcmfry has developed 
this argument and we must apply the 
arguments advanced by Mr. Kemfry for 
Prince Kader to the legal position of 
Mr. Braunfield for the legal ixisition of 
th# Prince and Mr. Braunfield are identi¬ 
cal. The 8o}e question here is on which 
side is the burden 'of proof. The case of 
Harihar Mookerjee v. Mifflhab Chandra 
Bobu (2) has been quoted to us as indicat¬ 
ing that the burden of proof is on the 
claimant Kalyani Dasi. Even -stqppoaing 
for the sake of argument that burden of 
proof is primarily on those asserting that 
the lands shown as now reprigsenting 
(3) 14 M. 1 A. isa ua7t). 
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Taluk No. 167 are not maJ lands, there 
is on the record evidence which it is urged 
would shift this burden. - 
Ex. 26 (at page 74) shows that the 
raiyati land of^ the taluk measured in 
1190 B. S. 66 bighas 7 cottas carrying a 
rent of Es. 103, of which Ks. 24-4-10 con¬ 
sisted of abtrabf!. The assets of the 
eslatc in that year were Rs. 88-0-16 gds. 
The revenue now payable for this estate 
as shown in Ex. 16 at p. 61 is Rs. 7-2 as. 
The question naturally arises what 
hapipened between 1190 B. S. ‘(which is 
1783 A. D.) and 1793 A. D. which is the 
date of the Permanent Settlement to 
r(‘duce the assets of the estate from over 
Rs. 100 to under Rs. 10. In Graham v. 
Phanindra Nath (5), we have it taken as 
well known that in Kidderpi^ a suburb 
adjacent to the lands in dispute, road* 
were made at about this date by taking 
free of compensation a larger area than 
Ihe lands required for the road itself, and 
restoring under rent-free grants—the sur¬ 
plus lands. We are asked to presume 
that between 1783 and 1793 there must 
have been numerou.s rent-free grants <if 
laud bordering on the Diamond Harbour 
Road and a large reduction in the revenue 
in consequence of these grants. 

We are next referred to Ex. B from 
which we see (pp. 2, 3 and 4 to Book D) 
on the other side of the road in positions 
corresix>uding with the greater portion of 
the land now occupied by f)remi8ea No. 27, 
Diamond Harbour Road, eight out of iten 
of the holdings measured in the chittaa 
village Shahpuras 6rofcmottar<w rent-free. 

Further w’e have the fact that nevw in 
the memory of man have the lands in dis¬ 
pute jjaid rent, and that all thq varjouB 
plots of land purchased by Mr. Braixnfield 
were purchased as rent-free holdk^ Mve 
one plot of.six cottas paying rent to Mehlw 
(8) l» r. W. K. 1!^ UMJ). 
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Ali Khan the proprietor of Touzi No. 63, 
which a comparison of the Thak Map with 
t'he Topographical Map of 1881 will show 
to be a plot of land covered by the 
letters of 1\I a h of the words Moham¬ 
medan graveyard in the Topographical 
Map of 1881. On the probative value of 
these facts I do not now feel it necessary 
to express any opinion for the reason that 
Tny learned brother is of opinion that there 
should be a reinaiid foi" the })ur{X)8e of 
giving the Appellant an 0 }>iK)rtunity of 
showing that the lands are in fact mat 
lands. I agree that if indeed she is in a 
position to supi')ort this burden she should 
be given an opportunity of doing so for 
both Mr. tioodeve and Mr. Chotzner 
declined to discuss the question and before 
Mr. Cuming it was not apparently rightly 
appreciatetf. 

The interests claimed by the I’rince 
an4 Mr. Braunfield could nut ]x)ssibly be 
interests protected under Act XI of 1859, 
and I cannot oiuceivc why such an argu¬ 
ment was ever seriously advanced. The 
land was held without i)ayinent of rent 
and without grant by lease from any pro¬ 
prietor, save in respect to the six cottas 
held in Touzi No. 63. 

The occupiers were either trespassers 
or holders under a rent-free title. The 
Prince and Mr. Braunfield claimed rent- 
free titles. Tliey now explain that by 
rent-free they meant revenue-free. In 
Bengali the terms rent-free and revenue- 
free are synonymous. In English the dis¬ 
tinction between them is extremely small, 
liands held rent-free before the Perma¬ 
nent Settlement were not assessed to 
revenue and so became by the Permanent 
Settlement revenue-free. The question in 
issue in this ease was in my view, from the 
outset, h^e the lands in dispute been held 
^rent^ee the date .of the Permanent 
IjE they c^hot have beeq 


assessed to Revenue at the Permanent 
Settlemenl. If they were not assessed to 
Revenue at the Permanent Settlement, 
they were not the nial lands of the taluk. 
If they were not null lands of the taluk, 
title in them does nut pass tu an aujgtion- 
purchascr at a sale for arnnn'h of Revenue. 

The issue, iu its tiaie significance, has 
clearly not been appreciated, or deter¬ 
mined. Therefore to my very great re¬ 
gret, I must agree that a further reanand 
is necessary. Apj.)cal N(». 63J should be 
remanded in the terms of my learned 
brother’s judgment. 

The claimant Kalyani Dasi is required 
to prove that the lands in suit w'erc. assessed 
to Revenue in 1793. On the record as it 
now stands the. burden of proof is on her 
to show that the lands in suit were not 
held rent-free in 1793. 

She must be i)ermitted to adduce any 
evidence relevant to the determination of 
this issue. All orders made by Mr. Good- 
eve, Mr. Chotzner and Mr. Cuming re¬ 
fusing to admit documents tendered in evi¬ 
dence on either side, are to be regarded as 
set aside, and each dcx:ument now ten¬ 
dered, W'hether or not previously tendered 
and rejected, shall be, if relevant and ad¬ 
missible in evidence, admitted and con¬ 
sidered. 

As regards Mani Dal Banerjee’s ca.se, f 
am of opinion that it is absurd to accuse 
Braunfield and the Prince Kader of false¬ 
hood on the meticulous criticisms of their 
evidence made by the vakil for the 
Banerjees. The Banerjecs are obviously 
afraid to ente^ the witncss-liox in support 
of their case. Brannfield’s evidence shows 
clearly that the Banerjees admitted up to 
1904 that the Prince was the owner. 
There is nothing on the record to AbOfW 
that ownership changed between 1904 
1906, the date 

X agree that 
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must be dismissed with costs \o Prince 
Kamar Kadcr. 

N. G. 


[OIYIL APPELLATE JUEISDIOTION.I 

^ Appeal from Ouder 
No. 56 OF 1915. 


Woodroffe, J. 

'1916, 

Heard, 22, May. 
Judgment, 26, May. 

D. Chattekjee, J. 
Newbould, j. 

1916, 

5, May. 


Satish ('handra 
Mitra, Plaintiff, 
Appellant, 

V. 

. JooENDRA Nath 
Mohalanabis 
and others, De¬ 
fendants, Respon¬ 
dents. 


Jiulian B idmee Jet (/ o/ 187X), see$. 70, 68, 
69--~8uit on a mortgage-bond—Admittion oi mort¬ 
gagee if eufUoient to make mortgage admiuihle 
againet other part fee not admitting execution, te th- 
out proof by atteeting witneetee—Seo. 70, effect of. 


Per Woodroffe and D. Chatterjee, 
JJ. (Newbould, J., differing).— In a suit 
on a mortgage bond the admission of execu¬ 
tion by the sole mortgagor does not under 
sec. 70 of the Evidence Act dispense with 
the necessity of complying with the provi¬ 
sions of sec. 08 of the Evidence Act in 
order to prove the execution of the docu¬ 
ment as again.st. other parties in the suit 
who do not admit such execution. The 
document must be proved as against them 
in accordance with the provisions of sees. 
68, 69 and 70 of the’Act. 

The effect of sec. 70 is that the proof by 
calling attesting witnesses is dispensed 
with, when the party executant admits 
dicecution, only as against him. 

Jooendra Nath Mukhopadhya v. 
Nitai Churn Bundopadhya (1) comment¬ 
ed on. 


This was an appeal from an order of 
Babu D. P. Bagchi, Subordiha^ J'udge of 
(1) 7 0. W, N. 88* (1908 . 


Zillah Faridpur, dated the 14th January 
1916 reversing an order of Babu Moti 
Molian Neogi, Munsif of Faridpur, dated 
the 18th March 1914. 

This a]>])eal esjme on for hearing before 
I). Chatterjee and Newbould, JJ., on the 
5lli JNIay 1910 who having differed in opi¬ 
nion the same was laid before Woodroffe, 
J., for disposal. 

The facts of the case will appear from 
the judgments. 

Babu Surendra Kumar Bose for the 
Appellant. ' 

Babu Asita Ranjan Ghose for the Res- 
I>onclont. 

I’he dissentient judgments were as 
follows ;— 

CHATTrsR.TEii:, ,T.—This was a suit upon 
a mortgage-bond. The Defei^lant No. 1 
was the executant of the mortgage and 
the other Defendants derive<l title to the 
mortgaged jiroperty subsequently by 
execution and certificate sales. The 
Defendant No. 1, exeentif^t of the docu¬ 
ment, admitted the mortgage-deed and 
the first Court gavS a decree on the basis 
of the mortgage. 

It ap];)ears that Defendants Nos. 3 to 5 
made an attempt to have the case post- 
)M)ned for the purpose of getting an order 
of transfer of the case to the Court of the 
Subordinate Judge for trial with another 
suit in the same matter. Before the order 
of tire District .Judge on the application 
for transfer was received the case was 
disposed of by the learned Munsif. Upon 
apxreal, the learned Subordinate Judge 
remanded the case holding that the docu>- 
ment, that is, the mortgage-deed, had not 
been proved by the examination of any 
of the attesting witnesses as required by 
section 68 of the Evidence Act. 

On appeal, it is contended trefore us 
that the order of the learned Judge below 
is wrong, in that sec. 70 of the Bviddlfiice 
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Act provides that the admission of a party 
to an attested document of its execution 
by liimself shall be sufficient proof of its 
execution as against him, though it be a 
document required by law to be attested 
and that therefore it was not necessary to 
prove the attestation of the document. 

It is contended by the learned Vakil 
for the Respondents, however, that an 
admission of the execution by the execut¬ 
ant has the effect of proving the docu¬ 
ment as against the party making the 
admission tfnd not as against them; and 
as they stated in the written staternerA 
that the document was not executed in 
accordance with law, the document ought 
to have been proved, so far as they are 
concerned, in accordance with the general 
provisions of sec. 68. 

Sec. 68 provides that ifr a document is 
required by law to be attested, it shall 
not be used as evidence until one attesting 
witness at least has been called for the 
purpose of provi#g its execution, if there 
be an attesting witness alive, and subject 
to the process of the Court and capable 
of giving evidence. Sec. 69 provides for 
cases where no attesting witness can be 
found. Sec. 70 says that if a person who 
has executed a document admits the 
execution, then that will be taken as suffi¬ 
cient proof of its execution as against 
him, i.e., the person making the admis¬ 
sion. Sec. 70, therefore, s^ms to be an 
exception to the general rule contained 
in sec. 68. This exception must be read 
by the light of the words used in it and. 
Bp reading the section, the meaning seems 
to be that an exunination of an attesting 
witness will not be necessary for the pur¬ 
pose of itfoving the execution if the 
admits that he hai^ executed 
docnndiwit; hut this proof must be 
q(itts|l|er>ed as .confix^ .in its o^ratlon 
tp admission. 


If that be so, the Defendants Nos. 3, 4 
and 5 who do not admit the execution of 
the document, cannot be said to be bound 
i>y the sufficiency of Ihe proof of the exe¬ 
cution supplied by the admission of the 
executant. This contention of the learned 
Vakil for the Respondent seems to 4>e 
supported by principle also. The Defen¬ 
dant No. J, I take it, executed the mort¬ 
gage and thereafter he mj^de sales in 
favour of the Respondents, or the Res¬ 
pondents derived title to his right, title 
and interest existing after the execution 
of tho mortgage. If it were to be held 
that the Resj)ondents were bound by the 
admission made by the executant subse¬ 
quent to their acquisition of title, it would 
be sinning against the law of admissions; 
because in that case, the executant of the 
document would be making a derogation 
from bis oum grant by making an admis¬ 
sion to the detriment of persons deriving 
title from, or through, him before the 
admission. 

In this view of the case, I think that the 
lower A])pellate Court was light in send¬ 
ing the case haclc for the formal proof of 
the document as against Defendants 
Nos. 3, 4 and 5 who did not admit the 
execution of the document. I would, 
therefore, dismiss this appeal with costs. 

As there has been a difference of opinion 
in this case, it will be fdaced before the 
Hon’ble the Chief Justice so tliat if may 
be referred to a third Judge. The point 
on which the Court has diffen^d, is whe¬ 
ther in a suit on a mortgage-bond, the 
admission of execution by the sole mort¬ 
gagor is sufficient to render it unnecessary 
for the mortgagee to comply with the pro¬ 
visions of sec. 68 of the Evidence Apt in 
order to prove the execution of the, 
inent as against subsequqht t»anrf«ce8B of 
the mortgaged 
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the execution; or, must the execution be 
formally proved against them. 

Nkwbould, J.—^In this case, I regret 
that T am unable to agree with my learned 
brother. We are, I think, agreed that 
sec. 70 of the Evidence Act must be read 
bji way of proviso to sec. 68. From this 
it appears to me to follow that an admis¬ 
sion by the sole executant of an attesti'd 
document of its execution by himself dis¬ 
penses with the necessity to call an 
attesting witness under sec. 68 for the 
purpose of proving its execution. There 
is a marked difference in the language 
used in the two secs. 68 and 70. - Sec. 08 
speaks of the document being “ used as 
evidence,” sec. 70 of its being ” proved.” 
Under sec. 70, and even apart from it, 
the admission of a party to an attested 
document cannot prove it against a person 
who is not a party to it. But I see no 
reason why such admission should no1 
render the doetiiuent admi.ssible in evi¬ 
dence against liiin. The admission docs 
not prove the documct)t against him ; but 
it is siiOicient to prevent his taking the 
technical plea that the provisions of 
sec. 68 have not been complied with. 

I am aw'are that a contrary view was 
expressed by a Divisional Bench of this 
Court in Jogendra Nath Mukhopadhya 
V. Nitai Chum Bundopadhya (1). But 
this is only an obiter dictum as the docu¬ 
ment there in question was held to have 
been proved to be duly attested on other 
grounds. The correctness of tha view 
taken by the learned. Judges who decided 
this case has been doubted in Ameer Ali 
and Woodrofife’s *' Law ^f Evidence,” 
6th Edition, p. 606, where it is stated 
” if the admission of the executant has 
not the effect of dispensing with proof of 
attestation, there was no necessity for th© 
section at all. as recourse may be had to 

0) 7 C. W. N. 3? I ri90’). 


the general provisions of the Act relating 
to admissions if the admission of execution 
is to be used only in the sense of an adfnis- 
sion of signing only.” 

It therefore seems to me that sec, 68 
must be read* subject to the provisions of 
subsequent sections; and where an exe¬ 
cutant admits execution of an attested 
document, the document can be used as 
evidence against other parties to the suit 
and proved in the ordinary way without it 
being necessary to call, or prove the hand¬ 
writing of, an attesting witness. 

• I would, therefore, decree the appeal 
and set aside the order of the learned 
Subordinate Judge remanding the case 
for a fresh trial and direct him to disx>ose 
of the appeal on the evidence on the 
record. 

[The appeal was placed ksfore Wood- 
roffe, J., for disposal.] 

Bahns Brphi Brhari Ghosh and Suren~ 
(Ira Kumar Bose for (he Appellant. 

Or. Sarat Ch. liysad^and Babu Asita 
ilartjan Ghosh for the Re.spondent. 

The .Tudomknt of the Coi'rt was as 
follows:— 

WooDROFFE, J.— In the case of a docu¬ 
ment required by law to be attested the 
ralmission of a party to it of its execution 
by himself is under sec. 70 of the Evi¬ 
dence Act sufficient proof of its execution 
as against him. If therefore the ques¬ 
tion had arisen solely between the Plain¬ 
tiff and the mortgagor in this case it 
would no< have been necessary to have 
called any attesting witnesses or. other 
evidence. The admission by the party to 
the ^document would have diqiens^ with 
the necessity of all further proof. Jn the, 
present case, however, there are other De-r 
fendant.s tlian the mortgagor. The learn¬ 
ed Pleader who appears on behalf pf ttie 
Plaintiff admits that the admission of tbio, 
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molijigagor is not evidence against his co- 
i>efendahts and that it will therefore be 
necessary for him to prove by evidence 
affecting those co-Defendants that the 
mortgage was executed and operative. 
He however contends that the effect of the 
admission by the executant is to dispense 
him from proof in a particular form, 
namely, by calling an attesting witness. 
He contends that the effect of secs. 6S to 
70 of the Evidence Act is that where 
there are ^veral Defendants against 
whom a mortgage is sought to be proved 
and one of the Defendants being the exe¬ 
cutant of the document admits execution, 
that admission whilst not dispel] sing with 
the necessity of proof of the mortgage as 
against the Defendant.s other than the 
executant, do^s d'is{]ense with the neces¬ 
sity of calling an attesting witness. 1 am 
however unable to agree with this con¬ 
tention. The effect of sec. 70 is in my 
opinion that the |#oof by calling attesting 
witnesses is dispensed with w'hcn the 
party executant admits execution only as 
against him and that when there are other 
^Defendants than the party making such 
^admission the document is not admissible 
in evidence us against them until it hits 
been proved by attesting witnesses in the 
manner.prescribed by the Act. It is the 
common practice that a document is ad¬ 
mitted against a particular party only or 
for a (mrticulur purtiose and not as against 
other parties or for other j>urjx)ses. In 
the case before me it is in my o[)inion 
necessary not only to prove the document 
as against the Defendants other than the 
admitting executant but to prove it in the 
w’ay required by secs. 68 and 69, namely, 
the production of an attesting witness. 
The admissioii of the executing party has 
no effect at all except as regards the party 
himself. As regards others, the position 
|b jusfsame ae if them had been no 


such admission, that is, the cjise must be 
proved against them in tlui way lequired 
by those sections. The <lecision iu the 
case of Joyendra Nath Mukhopadhya v, 
Nitai Churn Buudapadhya (1) dot^s not 
touch the matter before us, for there tne 
question was not as to the offetrt of an ad¬ 
mission by an executant uiK)n the question 
of the iiroof required against i)artics other 
than the executant; nor docs the passag(i 
cited from the text-book quoted in Mr. 
Justice Newbould’s judgment refer to the 
matter now in issue, but to the point w'hich 
apiiears to have been raised by the decision 
in Jogendra Nath Mukhopadhya v. Nitai 
Churn Bundopadhya (1). That decision 
is open to this construction that even 
when the executant admits execution, his 
admi-ssion or proof of execution or signing 
only does not dis^iense with proof of 
attestation. If this be the meaning of that 
judgment I am unable to agree with it as 
I think that the admission of the execut¬ 
ant has the effect of dispensing w'ith the 
liroof of attestation as against him. Eor 
if the admission of execution is to be un¬ 
derstood only in the sense of an admis¬ 
sion of signing then theie was no neces¬ 
sity of sec. 70 at all, regard being had to 
the general provisions of the Evidence Act 
relating to admission. This is jiIso in¬ 
dicated by the last words of set^. 70 
“ though it bo a document re<|iiired by 
law to be atlestc-d.” I therefore agree 
with the conclusion of .Justice 

iCJhatterjee that in a suit oji a mortgage 
bond the admi.ssion o/ eNeeiitio)] by the 
sole mortgagor do<*s not disjiense with the 
necessity of comiilying with the provisions 
of sec. 68 of th«‘ Evidence Act, in order to 
prove the execution of the document as 
against other parties in the suit who do 
not admit such execution. I think that 
a document must be proved as against 

(i) TC.W.lif m rWM).. • 

* ", « 
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them in accordance with the provisions of 
sees. 68, 69 and 71 of the Evidence Act. 

I therefore, dismiss this appeal with 
costs, three gold moluirs each hearing. 

S. C. M. Appeal dismissed. 

f 


PATN\ HIGH COURT. 
(CIVIL APPELLATE JUBISDIOTION.] 

Appeal from Appellate Decree 
NoT 2360 OF 1913. 


Mullick, J. 
Rob, J. 

1916, 

Heard, 28 and 
29, March. 
Judgment, 

26, April. 


' Kheyali Prosad alias 
Jagdip Nabain, Plain¬ 
tiff, Appellant, 

V . 

Mullick Nazauul 
Alum and or.««.. Defen¬ 
dants, 1st and 2nd 
Parties, Respondents. 


Pre-emption suit bj/ H-nda—fan fuw 
of s de^ whftther apphcahle—Safe complete^ when — 
Veremonies necessarf/ before pre^eyntUiotiy compli- 
ance with^Sec. Sly Act XII of 1887. 

Per Mullick, J. —There being no 
special custom pleaded, a ease where pi> - 
emption is claimed by a Hindu tnust be 
tried on the principles of justice, cquHy 
and good conscience under sec. 87, Act 
XII of 1887. 

As a sale is not complete till legal owner¬ 
ship jrasses, no inatier whether there has 
been payment and delivery, the. pre- 
emptor’s title in the case of a properly 
worth more than lis. 100 does nut uccnw 
till after registration. It wouhl be against 
equity, justice and good conscience to apply 
in such a case the Mahomedan law of sale 
which is no longer in forte and to attach 
to a mere contract for sale an incident 
which the Mahomedan lawyers intended 
to attach only to an actual sale. 

The performance of the two formalities 
talabi mawasibat and talahi ishtishad can 
he combined, but it is essential Jthal 
the talubi ishtisbud should refer expressly 


to the talabi mawasibat as having been 
duly made. 

Najmunnbssa V. Ajaib Ali Khan (1>, 
Janki V. Gii^tadat (2), Begum v. Mdham*- 
MED Yakub (3), Jadu Lal Sahu v. Janm 
Koer (4) and Budhai S.ardar v. Sona- 
I'LLAH Mirdha (5) referred to. 

Roe, j.—T he test to apply in these 
cases is, was the sale, in the eyes of the 
contracting parties and the pre-emptof, 
complete. If it was, it was not necessary 
tfor the pre-emptor to wait till registration 
before performing the ceremony of ma>va- 
sibat. 

This apt>eal was against the decision of 
R. Li. Dutt, Esq., District Judge of 
Moiighyr, dated 24ih June 1913, revers¬ 
ing the judgment of Moulvi%lbdiit Jubbar, 
OHiciaiing Subordinate Judge of Monghyr, 
dated the 22nd Eebriiary 1913. 

The facts ap[)ear fully from the judg¬ 
ment. ^ 

Mr. Sivanandan Ray for the Ap 2 )ellants. 

Messrs. Debendra Nath Das and Ghan- 
draseiihar Prosad Singh for the Res- 
l>ond«'nts. 

I 

• The Judgment of the Court was as 
follows :— 

IMullick, j.—T he Plaintiff, the pre- 
euipttjr, is a Hindu. The first jjarty De¬ 
fendants are the vendees and Defendant 
No. 4 the second i>arty Defendant is the 
vendor. The Plaintiff sues to enforce his 
right of i^re-ein])tion in an estate of which 
he and the Defendant No, 4 are co¬ 
sharers and in which Defendant No. 4 
bar. sold his share to the first-party Defen¬ 
dants. 

1} I L. R. 23 All «48 1» 0). 

«2) I. L R. 7 All. 4S2 (I.Pbfi . 

18) 1. L. R. 16 All. 844 (18111). 

<4) 1. L. It. 86 CM. 676 
(6; 10 O. L. J 601 : • O, 18 d lAV'n. AM 
. (10I4J. 
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That the Plaintiff, though a Hindu, is 
entitled to pre-empt has not been disputed. 
The learned district Judge finds that the 
sale was complete under the Muhamma¬ 
dan law on the 14th of July 1911 on 
which day the kobala was executed. The 
plaintiff’s story is that he came to hear 
pf the sale at 6 a.m. on the 17th of July 
191 If and that he immediately j[>erformi^ 
the talahi mawasibat; that he then went 
with the witnesses to the houses of the 
vendee rfnd the vendor, and also to^the 
land sold and performed the talahi 
ishtushad: and that about 3 f.m. 
he went to the Begistry Office and 
put in a petition before the Sub- 
Begistrar praying that the registration 
of the sale deed might be stayed. The 
learned District Judge does not find when 
the Plaintiff came to know of the sale, but 
he finds us a fact that the Plaintiff never 
made either the talabi mawasibat or the 
talabi ishtishaS, and disagreeing with the 
Subordinate Judge he has dismissed the 
suit. Hence this second api>eal by the 
Plaintiff. 

The contention of the learned Vakil for 
the Appellant is that the sale vvas nut 
complete till registration of the sale deed 
-and that the petition made to the Begis- 
trar constitutes a sufficient performance 
of both demands. 

Now under sec. 37, Act XII, 1887, it 
is dear that there being no special custom 
pleaded the case must be tried on the 
prindples of justice, equity and good con- 
Bcihnce. According to the Allahabad High 
Oourt these principles require that not 
only the Muhammadan law of preemp¬ 
tion should be applied but also the 
Muhammadan law of sale which has 
oonfoBsedly been altered by sec. 64 of 
the Traimfer of pre^tarty Act. Therefore 
bdd by that dourt that the 
iunses. as soon aa 


there has been a complete sale by uncon¬ 
ditional offer and acceptance, and that if 
consideration has been paid and possession 
transferred, registration of the sale-deed 
is not necessary; at all events the 
formality was intentionally omitted in 
order to defeat j>re-emption and if the cir¬ 
cumstances arc such that the purchaser 
could have obtained the legal ownership 
by means of a suit for specific perform¬ 
ance, Najmunnessa v. Ajaib Ali Kluw (J), 
Janki v. Girjadat (‘2j (Mahmud, J., dis¬ 
senting) and Begum v. Muhammed Yakub 
(3) (Banerji, J., dissenting). 

The Calcutta High Court have, how¬ 
ever, expressed doubts as to tlie wnmd- 
ness of these decisions. In Jadu Lai v. 
Janki Koer (4), though not definitely 
deciding Avhether the sale becsiuie com¬ 
plete on the execution of the salc-dtied or 
upon registration, a Bench of two Judges 
of that Court were of opinion that there 
were difficulties in applying the Muham¬ 
madan law of sale strictly and that the 
real solution dei)ended in each case on 
the intention of the parties. The objec¬ 
tion to this test is that it seems inequitable 
that the rights of the pre-emptor should 
depend on his ability to discover what the 
vendor and vendee had in their mind s a I 
the time of the execution of a cojiveyance 
to which he was not a pai*ty. 

In Budhai v. Sonaullah (5), however, 
Camdu'ff, J., expressed a more decided 
view. He was of opinion tliat sec. 64, 
Transfer of Property Act, had abrogated 
the Muhammadan law oL sale, and that 
the pre-emption right did not accrue till 
after registration. He dissented from the 
decision of the Allahabad Court in Jonki’s 

(1) I. L. B. 22 All. 318 (1^. 

(•2) I. L. R. 7 All. 48S (IttMt. 

(81 I. r,. R. 16 All, S4« 

(4) 1. U R. 88 Gkl, 08^81. 

(51 10 0. Lu J. 601 i «. e fO C«, W. N. 800 
(1014,, • 
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and Begam’s cases so far g,s they*decided 
that the Muhammadan law of sale should 
be strictly applied. In the case before him 
there was neither payment of considera¬ 
tion |ior delivery of possession till regis¬ 
tration and he was satisfied that it was 
in accord with the spirit of the Muham¬ 
madan law to hold that the sale became 
complete for the purjjoses or pre-emption 
only upon registration. In the same case 
Bichardson, J., while agreeing with the 
decree of Carnduff, J., exj>res8ed the view 
that the application of the Muhammadan 
law of sale presented great if not insuper¬ 
able difficulties and he was inclined to 
accept the test suggested by Brett, J., in 
Ja-dulal’s case (4) with the addition that 
the intention of the parties must be mani¬ 
fested in some unequivocal way such as 
delivery of possession or registration. 

Adopting the reasoning of ('arndulf, J., 
and of Sir Boland Wilson at page 4P2 of 
the 4th Edition of his ‘ Digest of Anglo- 
Muhammadau law,’ J w'ould hold that as 
the sale is not (.complete till legal ownership 
passes, no matter whether there has been 
payment and delivery, the pre-euiptor’s 
title in the case of a pro^wrty worth more 
than Bs. 1(K) does not accrue till after 
registration. It seems to me that it 
would be againsl equity, justice and good 
conscience to apply in the case before us 
the Muhammadan law of sale which is 
no longer in force and to attach to a mere 
contract for sale an incident which the 
Muhammadan lawyers intended to attach 
only to an actual sale. ^ 

Turning now to the facts before us it 
would seem from the pleadings that the 
parties were agreed that payment of con¬ 
sideration and delivery of pbssession had 
taken place before the 17th July, which 
was the date of registration, ^he case 
made by the Plaintiff in the Court of first 

(4) 1. L*R. 36 0»1, 676 (1908). 


instance was that the sale was complete 
on the 14th July and that he performed 
t he talabi mawasibat as soon as he learnt of 
the sale at 6 a.m^. on the 17th July in the 
shoj) of a sweet seller. That case has 
been found to be false. 

The learned Vakil for the appellant can¬ 
not challenge that finding but he now 
makes a new case. He contends that as 
the sale only became complete upon re¬ 
gistration the petition which the Plaintiff 
uiu^e in person to the Sub-Begistrar was 
a sufficient compliance with the law in the 
matter of the performance of the talabi 
mawasibat and talahi ishtishad. 

Now what is that petition? It does not 
make any reference to the talabi mauoasu 
bat. No doubt the two fori^alities can 
he combined, but it is essential that the 
talabi vihtishad should refer expressly to 
llie talabi mawadbat as having been duly 
made. This the Plaintiff did not do. 
’riuMc is not a word in thi petition about 
any talabi mawasibat. I cannot admit 
that the petition complies with the re- 
<|iiirements of the Muhammadan law in 
the matter of the two talahis, although it 
was made in the presence of witnesses 
iuid in the presence of the vendor. That 
being so, the Plaintiff has no right to 
lire-empt and the suit has been rightly 
dismissed. 

Bob, j.— agree that the appeal 
should be dismissed. In my view there 
is not that divergence in the rulings 
quoted in this case, which it has been 
suggested by the learned Vakils on either 
side exists. The test in each case should 
be, firstly, has there been a real sale; 
secondly, at what date had the pre- 
emptor knowledge that the sale was Com¬ 
plete. In the case of Budhai Sardfir v. 
Somulldh (6), it was clear that the. sale 

(5) 18 C. L. J. 601 : s. c. IS C. W. 9. 8*9 
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was not complete at the time when the 
pre-emptor performed the ceremonies of 
" matoasibat ”; no consideration had 
passed, and the vendor was, in spite of 
the sale to Budhai, still negotiating for 
a sale to Sonaulla. In the case of Jadu 
Lai Sahu v. Janhi Koer (4), the judg¬ 
ment of Mr. Justice Brett shows that 
what was weighing chiefly in his mind 
was the question of fact at what particular 
moment Mr. Lowis knew of a sale to 
Jadu Lai Sahu. This is clear from pages 
586 to 583 of the judgment. It will api^ar 
that in that case also Amiriil Hussain, 
the agent of -the vendor, was, in spite 
of the intended sale to Jadu Lai Sahu, 
negotiating through Mr. Irw'in with Mr. 
Lowis for a sale to the Bettiah Kaj. In 
these two cases the pre-eraptor could not 
be certain that the sale was com^dete until 
registration had actually been effected. 
In the case of Begum v. Muhammed 
Yakub (3), there had been a complete 
sale within the*^neaning usually attached 
to a sale by Muhammadans. It was he’d 
in that case that the sale, in the eyes of 
the contracting parties and of the ])rc- 
emptor, being complete, it was not 
necessary for the pre-emptor to wait till 
registration before performing the cere¬ 
mony of mawasibat. 

That is the test that I wqiild apply to the 
present case. Was the sale in the eyes of 
the parties complete? In para. 7 of the 
plaint we find the following sentence :— 
“ op that very day (the 17th July) while 
he was at Sheikhpura he all of a sudden 
learnt that the Defendant, second party, 
had really sold, by a deed of sale da^ed 
the 14th July, his ^ares in mauzas 
Belchhi and etcetera.” 

The Plaintiff’s case, therefore, as set 

(f j I. L. B. 1C All, 144 (ll»4>. ‘ 


forth in the pleadings, was that he knew 
that there had been a sale which was in 
his eyes complete, and that this know¬ 
ledge came to him on the 17th July 
while he was at Sheikhpura. He was, 
therefore, required by the law of^ pre¬ 
emption to xierform the ceremonies of 
mau'osibal immediately. The case is 
that he did so ]')orform iho.sn ceremonies 
immediately. He cannot now change 
the nature of his case. It has been found 
as a fact by the learned Subordinate Judge 
that h(' did not jper/orni mawasibat im¬ 
mediately upon obtaining knowledge of 
the sale. He cannot be permitted to 
argue that be was not aware that the sale 
was comfdete until after registration was 
effected. I agree that the appeal should 
be dismissed with costs. 

A. K. R. A-ppeal dismisftrd. 

PATNA HIGH COURT. 

[0I7IL APPELLATE JURISDICTION.] 

Appeal fbom Original Order 
No. 16 OF 1916. 

Tkibikbam Deo 
Chamirr, 0. J. Narayan SlNGH,Judg- 

JwALA Prasad, J. menl-debtor, Appelluut, 
1916, I i>. 

29, May. Badri Misser, Decree- 

, holder, Re.spondeiit. 

Application to enforce Pririf Council order — 
At*. l8Sf Seh. I, of Limitation Act (/A' of 1908) — 
Reo-vor, meaning of. 

On 22nd January 3915 an appUcaiton 
for execution of an Order of Her late 
Majesty in Gouged dated the 2Hth Novem¬ 
ber 1899 wa8 made to a Subordinate 
Judge to whom the execution proceedings 
U'ere, transferred: 

Held, that the application was governed 
by Art. 183 of the 1st ScheduU of the 
Limitation Act, 1908, according to wjhich, 

. an application tg anfottfei, ifn. of thei 
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Sovereign in Council must he made with¬ 
in 12 years from the date on which a 
present right to enforce the order accrued 
to some person capable of releasing the 
right^ provided inter alia that where the 
Order has been revived, 12 years shall be 
computed from the date of such revivor. 

Where on an application for execution 
notice is issued under sec. 216 of the Code 
of Civil Procedure, 1877, or sec. 248 of 
the Code of Civil Procedure, 1882, and the 
Court has decided that the decree is still 
capable of execution and makes an order 
for e.recution, there has been a revivor 
within the meaning of the article. 

Where an Order in Council is transmit¬ 
ted to a subordinate Court for execution 
without any notice being given to the 
judgment-debtors, it would not be a re¬ 
vivor of the Order. 

This an appeal against the decision 
of Babu Gagan Behari Chaudhiiri, Second 
Subordinate Judge of Ohapra, dated 18t!i 
December 1915. 

The facts out of which the appeal arises 
are briefly as follows :— 

The judgment-debtors instituted a suit 
No. 12 of 1889 in the first Court of the 
Subordinate Judge of Mozufferpore, 
against the vendors of the present decree- 
holders. It was dismissed with costs on 
2nd August 1890. This judgment was up¬ 
held by the High Court on 2nd June 1892 
and by the Privy Council on 28th Novem¬ 
ber 1899.' A petition for execution of costs 
was put in on 26th November 1902 and 
it was registered as Ex. *ca8e No. 22 of 
1902 but it was dismissed on 1st August 
1903. Then an application for execution 
was filed on 16tb August 1903 and was 
registered as Ex. case No. 17 of 1903. On 
an <fl>jection filed on behalf of one Dalip 
Singh, the said objector was released from 

liability by an order dated lltai I>eqwber 

• 1” ^ ■ 


1903. The other judgment-debtors filed 
an objection on 27th May 1904 and it was 
decided in favour of the judgment-debtor 
by the District Judge of Mozufferpore oU 
22nd September 1904. .Thereupon the 
decree-holders preferred an appeal to the 
Calcutta High Court against the said deci¬ 
sion and the appeal was registered as M. 

A. No. 647 of 1904. The High Court by 
its judgment dated 18th November 1906 
held that the decrees of the first Court and 
of the High Court were merged in the 
PKvy Council decree and are not barred, 
but as the execution petition was filed 
without the permission of the High Court, 
it was dismissed. Then an ai^lication 
was filed on 2nd December 1907, in ihe 
Calcutta High Court on behalf of the Peti¬ 
tioner Badri Missir, the assignee of the 
decree, under sec. 610 of the Code of Civil 
Procedure, 1882, for execution of the 
decree. On 4th February 1908 the High 
Court ordered notices to be issued to all 
the Opposite Parties, fen 16th August 
1910, the High Court passed an order 
transmitting the Privy Council order to 
the District Judge for execution. On 2l8t 
November 1911 the assignee decree-holder ^ 
applied for execution against Mussammat 
Radba Dulari Eoer, widow of one of the 
judgment-debtors. On the objectum of 
the said widow the applicatum for execu¬ 
tion was dismissed on 8th April 1913. 
Then the decree was transfererd jfrooa tiie 
Court of the District Judge of Mozvffer- 
pore to the Subordinate Judge of Chppra 
for the realisation of the decretal amount. 

On 22nd Januaty 1916 an appliea^n 
fop-execution of the Privy Council cfocree 
was filed in the Court of the Subord^te 
Judge at Chapra. The ^dgment- 
debtors objected that the applibation for 
execution was barred by Umitatbn but 
the Sulxndinate Judgo overruled t^ obfec- 
m and •directed that the eaeoution 
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Cdurt of Appeal and finding of facts. 

The pronouncement of the Judicial Com¬ 
mittee in the recent cade of The Uivera Steam 
Navigation Co,, Ld. v. The llathor Steatnshijj 
Co., Ld., re}X)rled in our last issue (;20 C. W. 
X. 1023) that “ a Court of Api>eal should be 
most chary of interfering with the di'cision of 
trial J udge, who has seen the u itnesses and had 
the opportunity of forming his estimate, of them 
by their demeanour J’ is, as (heir 1 jordsbips ex¬ 
pressly say, a rule \* 11-established in “ collision 
eases.”’ Althojigh, in api)eal cas.\s generally 
the finding of facl.s by trial Judge are not to be 
lightly set aside, yet the Judges of the Appeal 
Court arc not precluded by the liiuliiigs of the 
Bifial Judge from coming to a contrary or a differ¬ 
ent finding. Sir George Farwell in delivering 
the judgment of the Judicial Committee in the 
leeent case of Bombay Cotton \Januja<‘turing 
Co. V. Motilnl'Shtvlal (19 C. W. X. G17 at p. 
(iiU : S. c. I. L. K. 39 llom. 3HG) exiuessly 
said that the Board had no desire to fetter the 
<liscretionary powers of the Appellate Courts iri 
India in this respect. All that their Lordships 
desired to say in that case was that u hen the 
issue was simfde and the question for decision 
was whether some of the witnesses were to be 
believed rather than others, the opinion of the 
trial Judge, W'ho had an opportunity of ^oting 
the demeanour, regarding the credibility of 
withesses shg^ld not be lightly set aside. 


Jn thd mere recent Bide Appeal, 

Ijdji M (20 C. W. 

N. 835) J&ek Justice and 

two trf the Calcuttei 

. ’ ■ ■ 


High Court (.Bir John ^^■oodl■oii'e and Sir Asu- 
tosh Mookerjee) held that it was ahvays open to 
them to reverse the findings of iact of the trial 
J udge. But whether they would or would' not 
in any particular case all dt'iHuided u])U'n their 
estimate of the evidence. (.See 20 ('. W. N. 
liii.) The opinion of the Judicial Committee 
expressed by Sir George J'’arue.ll, which ^ 
practically tlie same as is followed by the 
Court ol A])peal in England, furnishes a 
safe guide for the Indian Appellate Courts 
to follow. The practice hitherto followe4.l 
by the High Courts iii India is, as ws 
shall show below, in no way different from 
that followed by the Court (d Appeal iii 
England in cases whicli arc decided by a Judge 
or J udges silting without a jury. As in India all 
civil cases are tried without a jury, the discre¬ 
tionary powers of the Appellate Court to rever.-e 
tho findings of fact of the Court below shoidd 
not be restricted in any way. 


The practice followed in the Euglish (^oiivt of 
Appeal in appeals preferred from the decision of 
a Judge sitting without a jiiry, where the a]i- 
])eal turns on a question of fact, has been very 
clearly explain<xl by Lord Bindley (then 
Liudley, Af. R.) with the. eoncurreiiee of Rigby 
and'Collins, 1 j. J. J., in tlio appeal from the 
Chancery Division *in Coijhlnn 
[(1898) 'l Ch. 704: s. 7.^ L- 
There the sim})lc (pio.^tion for the consideration 
of the Aiiiiellate Court was whether there was 
misrepresentation to justify a a con- 

tract. The trial JuJge had louud that the plain¬ 
tiff had faile<lto prove that the representatimift 
made to hiin by the defendants were untrue^. 
His Lordship Lindloy, M B.,;n ddivering ft 
written judgment on behalf of, • .Uuti , 

ob.«erved “ The ca.se was not. tr^ with, ft ,, 
iurv and the appeal from the Judge k not govn 
e.rned by the rules applK5ftl>Ie to il»WWaU afler 

.BvAj-when, 


J, trial and verdict by ft; 
in this case, the _ 
fact, the Court^ . 

'.I " V ' 


ftp A of 

■to be$tr in mibd 
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that its duty is to rehear the case, and the Court 
' 0iQSt reconsider tlie luuterials before the Judge 
with such other materials as it may have decid- 
-ed to admit. The Court must then make ui> 
its own mind, not disregarding the judgment 
•apjiMUiled from, but careftdiy ueighiug and con¬ 
sidering it; and not shrinking from overruling 
it if on full consideration the Court comes to thr, 
eonelusion jjjiat the judgment is wrong. When, 
as often happens, much turns on .the relative 
credibility of witnesses who have been examined 
and cross-examined bel'oie the Ju-ilge, the Court 
is sensible of the great advantage he has had 
in hearing and seeing them. 11 i.s often very 
diflioult to estimate correctly the relative credibi¬ 
lity of witnessi's from written <le])ositions; and 
when the que.«tion arises which witness is to b(' 
believed rather than another, and that question 
turns on manner and deineandnr, the Court of 
Appeal always is, and must be, guided by the 
impression made on the Judge who saw the 
witness. But there may obviously be other cir¬ 
cumstances. quite apart from manner and 
demeanour, which may show whether a stato- 
inent is credible or not; and these circumstances 
may warrant the Court in differing from the 
Judge, even on a que.stion of fact turning on tb<' 
credibility of witnesses whom the ('ourt has not 
seen.” 

With these observations tlieir fjordships went 
thmugh the evidence, allowed the appeal atwl 
^revei’sed the judgment of the trial Jiulgi*. It 
'was only rec^tly that the present Master of 
Bolls, Lord Cozens Hardy sitting witli Ixird 
Justice Warrington ami Mr. Justice Bray in the 
Court of Appeal quoteil the above dictum with 
approval, as laying down the rule to l>e observed 
by Appeal Courts, in the Slinysby case and re¬ 
versed the judgment of Mr. Justice Bargravt' 
Deape declaring on the facl« of the case that the 
infant i|i|ras not the legitimate heir. 

Review of Jadgmeat of High Court passed 
in a Criminal case. 

The decision of a Full Bench of the Calcutta 
High Court in Jn the mattef of the petition of 
P. W. Gibbom, I. L. .B. 14 Cal. may fairly 
be sajd to be the leading case on the point 
whether the High Court has any power to review 
its own judgment passed in a criminal case. 
Since the year when the afoi’esftid ruling 
of the Bull Bench was pronounced, all the High 
Courts in India have followed the rul^’lald dhwn 
therein. Quite recently the question arose in 
the Allahaba<l High Court in connection with 
an appl^ation for ^'eview presented by an ac- 


. [VoL, XX. 

(■used fterson whose application in revisioi 
against the order of a iViagistrate binding hin 
(loa n to be of good behaviour under sec*. 110 
( r. I*. (^, wasYejected by Banerjee, J . As ap 
jiears from the re^rt the application fdr re 
\icvv was fiU'd before the Chief Justice wlu 
(»i<lcied it to be placed before Banerjee, J., wh( 
again referred it„to a Bench of two Judges 
(Tiulbull and Walsh, JJ.). Their Lordship 
Icillovied the ruling of the Calcutta. High Cour 
ill the ease of Gibbo)is leferred to above. Thti 
(•■Lse laiil down that the A'erdiet and judgmen 
(»f a Divisional Bench of a High Court coujdei 
with the sentence in a criminal case are abso 
lutely final and as soon as they have .been pro 
iiouiieed and signed by the Judges, the Higl 
('(•uit i.-i functus officio and neither the Cour 
ii.s >rt not any Bench thereof has any power <• 
ivvise that deeision or intc'rfere with it in an; 
wav. Sir t'omer Detheram who delivered thi 
giwerning judgment in the case jximtrd out tlia 
ill' had expressed the same view while at Alla 
iiahad iC^hiccu-J'Jiuprcss y. Durga Cliftran, 1. D 
I?. 7 All. 67‘i) aiul the High Court at Bomba; 
was of the same ojiinion (QtiPen-Kuipress v 
/'«,/ ,-1. 1j. I{. 10 Bom. 176). 


'Die ease of Gibbons was argued before tlu 
I'ull Bt'ticb by Me.s8rs. Pugh and Kvans am 
(he que,stion was consideredlfroin every point o 
\iew. The real controvor.sy seems to centre 
round the interpn'lation of sec. 869 of the Cish 
III Criniinal Procedure which for the presen 
l)tir|H)se is the same in the (lode now in force ai 
in the Code of 1882 under which the Fui 
Bench case of Gibbons was decided. Bep. 36; 
provides that no Court other than a High Couri 
wlu'u it has signed its judgment shall alter oi 
review the same except to correct a elerieal erroi 
or (IS provided in secs. 395 and 484, which it ii 
not necessary for our (iresent pur}X)se to ct>n 
sider. Mr. Pugh contended before the Ful 
Bench that .sec. 369, (V. .P. 0., ih limiting 
tlie power rJ Courts other than a, High Couri 
to alter or leview its judgment after it has beer 
signed by implication shows that a High Couri 
has the. jKiwer to review its judgments. Tlu 
section is an enabling one and should receive n 
libc'ra'i interpretation. The same argument win 
advanced before the learned Judges of the Alla¬ 
habad High Court in the recehl* case undei 
notice and further their Lm'd^ips’ attentior 
was drawn to the iote worthy fact that sec. 361i 
as originally introduced in the Criminal Pto- 
cedure Code Bill of 1881 read aa loHoWs 
No Court when it has signed its jtslgxnent shall 

f 
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Itei'or review the same, etc., but when the Bill 
vas passed into law an exception was made in 
lie case of High Courts. Their I xirdships 
Tudball and Walsh, Jd,, followed the ruling of 
he' Cafcutta High Court in the case of Gibhona 
mt on a reference^ to two decisions of the 
Vllahabad High Court Guuean-Kmpresn v. 
LtfhV Tewar^ I. L. R. ‘21 All. 1?7 and Empress 

Kailu, I.Tj. R. ‘27 All. t)‘2, they held that the 
irder of the learned .ludge who disposed of the 
i]>plication in revision in the first instuncii not 
laving been sealed although signeil by the learn- 
'd -ludge the application for revision must be 
|(‘cined to be still pending and any further 
ii-}:uinent8 which the accuswl might think it 
u’l'cs-iary to advance must be before the saruu 
earned Judge. * In the. Calcutta case no ([uas- 
ion about sealing arose nor does sec. 8(59 say 
mything about it and as we have, s tid above the 
loeisiou of the (.'alcutta High' ( 'ourt in the case 
fif Gibbons may well be said to have settled the 
lontwiversy. 

jRebtet90» 

(.'i'arous C.\sKs .v\d .Vml'Sino Actions .\t 
li\w. London: StccH and Maxwell, Ld. 
•■{, dhancery Lane. Price. 4.s. (id. net. 

The BiiTuinghaui Court of Requests was 
established in 17'25 kAi is stated to have been 

the only CouH the English Constitution 
<-ondueled without n, lawyer.” It dealt with 
causes under forty shillings, was presided over 
li\ three Commissioners, men in business who 
p^irme^ a more or less thankless public service 
^Movc.' The jurisdiction was limited by one 
of Iwp condition*, viz., Defendant being a 
resident, of Birmingham, or having been |>or- 
snnally 3orv0#within the town, so that if a race 
listween the beadle and a defendant ended in 
the latter getting beyond the post which divides 
Ih'ritend from Bondesly, the two, though within 
ii. few inches of each other, like Pyramus and 
Thisbe, could neither part nor unite. 

good half of the boede profes-ses to be an 
iiccount of forty-three cases tried before this 
(’ourt from the pen of a Mr. Hutton, who was 
fi Commissioner of the Court', more than,a 
h'lndred y^ears ago. Whether the Court sur¬ 
vives to this day^ 'W are not in a position to say, 
hut even if it he i thing of the past, its memory 
«nd that of Mr. Hutton should be'kept green, 
'f justice is, to be done to't^,.riseibr^ .left by Mri 
n utton. ‘Mt,' Hutton .itppisiiiiS', t»; ,h%ve been a 
‘ man of int^te philo- 

fupheri Epur^firths of i^is reboit^,jis, philosophy, 


very (piaiutly and humorously exjircssed. We 
extract hi'Unv case Ko. 8 as a none tuo typical, 
example, hut because being short it admits of 
re m’od action : 

l^wo females appear before the bench- The 
Plaintiff demands ihe r»'turn of a black silk coat, 
the loan of which the Defendant admits, but which 
she says she cannot return as she cannot spare 
it. She cannot say what il may be worWi or what 
price it may sell for. lienee the'fcdlowing 
colloquy:) 

roviuii^iiioi ,As the Plaintiff, out of friend¬ 
ship, has favoured you with il so lom?, and as 
you find it so extremely useful, yini would have' 
no objection to purchase ii at an easy price, and 
pay the money when you are able, fix upon it, if 
yo'U please, that easy priee. 

Ih'fewhmt. i eannot. 

('onri I to the Plaintiff).-- We are sory your 
honest property covered a elieat, and that means 
of redress are not with us. We are not authorised 
to go beyond matters of debt: this is nn act of 
trover. The eloak is probably pawned or sold. 
Could we have drawn a jiriee from her, wm hail • 
stood upon tirin ground, and could havi> reduced 
your antagonist; but like an ohl bird of prey, 
she is too cunning to be caught. You have lost 
your cloak,, and she her character, if she had 
one to lose. You are defrauded under a mask of 
friendship. Of all the species of ill-tvcatmout 
iliat against good nature is the least pardonable. 

By a wistful look, you seem still tii wish oiir 
assistance. We wouhl gladly give it. The case 
is well understood; but although it lies in a 
narrow compass, our powers are too circumscribed 
to reach it. We are obliged to dismiss the cause. 

The record apfiears under the a}ipropria.te 
heading ” Defective Powers.” 

Under the heading The Power of Beauty ” 
the Commissioner moralises on the various in¬ 
fluences which go to warji the judgment of the 
Court. 

An unaccountable prejudice will take posses¬ 
sion of the heart of a Judge almost unobserved 
by himself and preponderate the scale in faiyonr 
of one side. My dear reader, you never saw twji ' 
people fight, but you threw your good wishes inlw 
the ring, upon one of the cumbataiito;, aIthou^„^ 
equally a stranger to both and th** merits of tfaejr 
quarrel. . , ^ 

The deficiency of hunmn judgment is another 

fountain of error * -i i. xi. 

False informatioj) is another force of evu; both 
parties equally tivat hinj with d^it. Th^ oolv 
people who <v»w throw light 

not As they keep him in the dwk, if be bUndly : 
distributes the gifts of fortune, the fault u utore ^ 

theirs than his own, l xi. a e:'*' * V 

It is difficult not to be won by fpeiikw, 

if he carries the air of jEHa l» of 

his tale : or not to be biased to 

or'Of to^^ncy. . - " d' . 

Nothinir dissolves ufce 
tram weakness, they 
'ii^tantly disarHi,' 
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afflicttid wish tu liiJe.The man who can 

repel fire ami sword is reduced by a few drops cf 
water. , , 

Perhaps there neve^r was a Judge, from seventeen 
io seventy, who could look with indifference 
upon beauly in distress. . . . . Though these 

innsteily drawings of nature chiefly strike tboso 
in younger life, yet none are exempt. . . . 

All these matters influence the man, and warj) 
his judginpnt. 

Mlsewnere the CommisHioiier draws up a Bel 
of 14 “ ilaxinis for the Bench ”-of which tlio 
folio wing w’ill suffice as samples :— 

1. Av(nJ hearing one paity, except the other 
is by. 

2. Beware of being biassed by the first speakci’. 

«. Never carry resentment to the Bench. 

10. Give the loser a reason w'hy he ought t" 
lose, otherwise a deci.sion will assume an arbitrary 
face. 

The rest of the book is taken up by descrip¬ 
tions of witch trials taken from contemiKiraiy 
accounts and a few ])age.s from old re]ioiis 
of libel actions and one, dated HiUO, of the 
troubles of jurors who defied the Judge’s ehnrgi- 
notv^'ithstanding that their own wits weic 
jiroved to be lamentably deficient for the busi¬ 
ness they were called upon to perform. It is 
a little brxik to which busy lawyers will gladly 
turn for an occasional half-hour's enlcrtaiii- 
ment. 

OO.VFRSSrOXS -txi) TJIKJR lUdllT , 4 l*er-l(;.VTI<>.N. 

](^Naginq i:iinf/h, f'.A., (rovcruniini Adt'oculc, 
Patiala. State. Price Jts. 5. 

This is a volume of about 200 pages dealing 
with the law of confessions. The subject is un¬ 
doubtedly a very im[X)rtant one and the present 
aulhor is not tlu; first on the field. The author 
has collected a considerable amount of im]xn1- 
unt matter in his book which is likely to prove. 
UHcfui to lawyers, A})i)arently he has spent 
ijintfe time and energy over it, and is, indeed, 
sanguine enough to say that his book “ will be 
^fonnd of immense use to the members of the. 
bar whose function it is to conduct the defence ” 
and “ will lie found exceedingly u.sefnl for the 
Judicial Offid'rs who ' have to administer 
criminal justice, in India.” The law of con¬ 
fessions has always pre^nted^ the greatest 
difficulties and any one bringing out a book 
v\hieU may be of some assistance to those who 
arc. connected with the administration of law 
deserves encouragement and support but it 
would be a bold statement to say tnat any parti¬ 
cular work on the subject is perfect in itself and 
leaves nothing to be desired. 


WEEKLY MOTES. ^ fVoL. XS 

Jtole0 of €2tst0. 

BNQLISB LAW OOUHT8. 

PB1V7 coxmoiL. 

[Appeal fboh Cbktbal Pbovikces.] 
Lord Atkinson. 

Lord Parker. Dal Singh 

Sir John Edge. ■ v. 

Mu. Amber Alc. The Kin%)Qmpebor. 

191C, 7, June. J 

Special leave from o conviction for murt 
and sentence of death granted on the ground 
the improper and illegal use of the stateme 
recorded in police diaries. 

The PetitioJier Dal Singh was cvonvicled 
murder and senteuced-to death by the Sessic 
.ludge of Jubbulpore and on ^ appeal the ci 
\y<-tion and sentence wore affirmed by ' 
.ludieial Gommissioners of the Central Provin 
on the 19tli April 1916. The ca.so for 
prosecution w’as'that the Apj>ellant and 
servants had a quarrel wdth Mohan whose w 
Kalia w'cnt to her husband’s assistance n 
that the Petitioner and his servant Bhoj 
killed her with axes. The Jt^etitioner and 
four servants including Bhojraj were cbaif 
with offences under secs. and 148 of 
Imlian Penal Code. The drJence called f< 
witnesses to prove that, in fact, Mohan hinn 
lijul killed his wife, and that the charge agai 
the accused was false. rThe Judicial Oonni 
■sioners, as well as the Sessions Judge, used I 
stalements recorded in the police diarie.^ 
statements alleged to have been made by t 
defence witnesses to the police, and held tl 
the evidence of the defence witnesse#.* was^ 
rcjlijible because the stateihlPnts nwde by tlr 
in Court were at variance w^th t^sc r^on 
in the police diaries, 

Mr. L. DeGruyther, I\. G. (with him Mr. 
M. Parikh) submitted that thf conviction of I 
Ikititioner w'as a miscarriage of justice, and v 
contrary to the provisions of the Code of Crii 
nal Procedure. There was no legal fH’oof 
the statemapfs alleged to have been made 
the police. ’ The prosecution did not put thf 
statements to the defence witnesses in tli' 
(iross-exnmination. The use of the poli 
diaries was most improper, and prejudicial 
the accused, and was contrary fo secs. 145 a: 
172 of the Code. There was practically no e' 
dence on which the conviction of the Petition 
could be sustained. 

Sir William Garth appeared for the Crown 

Their Lordships granted Sipec&d leave. 

T. L. Wilson dt Co, for the iPatitiioner. 

B. D. ’ Leraie^fdntea. 

i»4 
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TniniKBAM Deo Naeayan Singh v. Badei 

proceed. Thereupon the judgment-debtors 
preferred the present appeal to the High 
’ Court. 

Messrs. Gancsk Dull Singh, Itajcndra 
Prasad and Baidyanath Narayan Singh for 
the Appellants. * 

Messrs. Saroshi Charan Mitter and 
Awadh Bchari Chandra for *1110 Ke^pon- 
dents. 

The Judgment ok hie Coiet was as 
follows:— 

(JUAMIEB* C. J.—Thi') appeal arises 
out of an a])pU(*ati()n made to the 
Court to enforce an Older ol Her 
late Maji'sty in CouikmI dated the 
28th Movenibcr 1809, It appears that 
several aiijilications for oiitoicement of 
the Older ly Council weie made in the 
years 100*2, 1903, 1904 in diMcgard of 
the provisions of sec. 010 ol the Code of 
C’ivil Procedure, 188*2. 'I’he c.ise canui 
before the Calcntt.i lligh Couit in Novem¬ 
ber lOOfi on appall against an order made 
by a District Judge and the High Court 
then jKiintcd out that an application under 
sec. 610 of the Code, of ('ivil 1’roccdiire, 
m 1882, was a necessary proiiminaiy to the 
enforcement of the Order in Council. On 
December 2nd, J907, the persrm in whose 
favour dihe Order in Council had been 
jiassed and whom we may refer to as the 
decree-holder, applied to the Calcutta 
High Court under sec. CIO of the Code of 
188*2. On February 4th, 1908, that Court 
ordered notices to he issued to all the op¬ 
posite parties. The papers before us do 
not shew, and the learned Vakils on botli 
sides have been unable to asemtain, 
whether in fact notices were issued ifnd, 
if issued, worei* served ujKin the parlies 
referred to. On August 15th, 1910, the 
High Court passed *a formal order trans¬ 
mitting the Order in Council to the Court 
of the District Judge for execution. On 
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November 2lBt, 1911, the decree-holder 
applied for execnliou against the widow 
of one of the judgmenl-debtors. Notices 
apiiear to have h«'(‘n i.ssueil to all the judg¬ 
ment-debtors. It docs not ap]HMr whether 
they entered an .appearance or not. All 
that is certain is that the objection pu^in 
by the w'idow was aUowed and the ajipli- 
cation for execution was dismissed on 
April 18th, 1913. On January ‘22iid, 
1915, an ajiplieation for execution of the 
Order m Council was made to llie Suh- 
orlinate Judge to whom the execution 
]iroceeding.s h.id hccm liansfcrrcd. The 
jndgment-dehtois ohjc'ctcd that thi‘ ai)]ih- 
cation for (‘xeculion was barred by limita¬ 
tion hut the Subordinate Judge overruled 
the ohj(‘ciion and diicchxl that execution 
should proceed, 'riie application for exe- 
cutinn is admittedly governed by Art. 183 
of the first Schedule of the Ijiimtation Act, 
1908, according to which an application to 
enforce an Order of tlie Sovereign in 
Council must he made within 12 years 
from the date on w'hich a luescut right 
to I'uforce the order accrued to some 
person capable of releasing the right, 
provideci inter aha that where the order 
has been revived 1*2 vears shall he com- 
puted from the date of such revivor. 
The decree-holder in the present ease 
contends, and the Court below' has held, 
that the order of the Calcutta Higli Coiuf 
dated August I5th, 1910, tran.sniittiiig the 
Order in Council to the Court ol the JJit'- 
trict Judge for execution revived the 
Order within the mcamug ol Ait. 183. 
The meaning of revivor .is used in this 
article and in the cor ii*s|loading aitiele. of 
the Limitation \c< ol 1877 h.is been the 
Ruhject of a number of decisions. The 
Courts seem to he gencially agreed that^in 
using the term nwivor the LegisUtute 
had ill view the procedufe embodied in 
aec. 216 of the Code of Oml Procedure, 
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J8.'59, and sec. 2'<8 of ilio f!ode of Civil 
T’roccduro. 1877. The object of that 
cedtiro was to give notice so a.s to prevc’iit 
imtlue surjtfisc to a jndgnieiit-dc-bior 
where more than one year had olapx'd 
between the date of (lie decree and t!ie 
apt^ication for execution, or when it was 
sought to enfon-e tlie <locree against tlic 
rejR’csentative. (jf a iiarty against whom 
the decree wj.s originally made. It ha-' 
beeai hrid in sovca'al cnsc.s that wliero oii 
an application for execution nolicc is. 
i.ssued under see. 210 of tljo Code of Ci'. il 
Procolnre, 1877, or see. 21H of the (\nie i L' 
Civil IVocedure, 1882, and the Court has 
decitled that the decree is still capable of 
execution and inahes an order for execu¬ 
tion there has been a revivor within I he 
meaning of the aitielo mentioned above, 
fn iny experience it has not he('ti*t!ie 
practice to issue nolice on an op|)liealion 
made, under see. 010 of the Code of Ci\il 
Procedure, 1882, or Oj-. XliV, r. 15. of li e 
]trescnt Code where no special direelioiis 
are required. T. have myse'f in many 
eases transmil ted an order of the King in 
Council,to a Snhordinale Court for excen- 
tlon Avithout giving any nutieo to the 
jiidgment-dehtors. Tt appears to me that 
wliei’o an (.haler in Council is tiaursniitted 
lo a Snbmdlnatc Court for extaaiiion with¬ 
out any noticfj lieing gi\en to the judg- 
jnent-dehtors it wtmid he. hiH)o,ssihle to 
say that there has bi'cn a r(',\i\or of the 
Order, In such a ca.se the Coiu t dot's 
not consider whether the ord'‘r is still 
capable of execution or not. It leaves all 
4?ucli matters to he determined by the 
Court lo whom the Ordflr ini (Council is 
transmitted. The only (juestion to my 
mind is whether anything occurred in the 
l»resont case to make the order of thc! 
(Calcutta High Court dated the 351h 
August 1010 operate as a revivor of the 
Order in Council, The order oh the face 


of it is a mere formality. It does not 
show that any question was raised before 
or decided hy the Court. It does not, 
oven slicw lhat tlio judgment-debtors were 
])rc.sent. T]»e Court had no option but 
to transmit tl*o Cider in Council to the 
Subordinate Court for execution and as 
Ihoro is nolliing lo show tluit il decided 
any (pic.stkm whatever in the case I am 
of opinion lhat (lie order of thc Calcutta 
lligli Court did not operate as a revivor 
of the Or.ler in Council witliin the mean¬ 
ing of Art. 18,3, Sell. I of the*Ijimitation 
.\cl. 11 follows tliat in rny opinion the 

a])plicalion f(»r exc'cntiou w'as barrfed by 
limitation and should have l)ccn dis¬ 
missed. T would allow' this appeal, sot 
aside thc order of the Court below and 
disiriis.s the apjdicalion for execution with 
cri.sl.s. Hearing fee, four gotd raohiir.s. 

JwALA IhiosAjj, J.—I agree. 

A. K. B. Appf'ol allowed. 


* « 

PEIVT COUNCIL. 

[Aiteal from Madras.] 

Sri Rajah Mal- 


IjOrd Shaw. 
liORD Sl’mnkr. 

vSm John Edge. 

Mb. Amber Ali. 

Sir Lawrence Jenkins, j. 
1910, 

Heard, 8, 9, 23, 24, 29 
and 30, March. 
Judgment, 1.5, May. 


RAJU IjAKSHMI 

Venkayyamma 
Rao Bahadur, 
Appellant, 

Sri Rajah Ven¬ 
kata Narasimha 
Appa Rao Baha¬ 
dur, since de¬ 
ceased, and anr., 
Respondents. 


Ctuiiraci to settle froperfy in consideration of 
donte conituff and Uv'ng with donor’^Promise — 
Acceptance hy word and conduci-^Consideration-^ 
Part per orntmee—Controct if way he repudiated 
—Lociia penitontise — if requires writing 
— SpedAc performance—tivl Procedure Code of 
1882^ sec, B4^—Civ%l Procedure Cods of 1908, Or, 
■JZ, r. SS^Suit in ejecfnient’-^Court in allowing a 
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Difewifint'» appaal againil decree of ejectment, if 
mny decree it in favotir of non-appealing fJejend- 
a7its—Appeal bp I’lamt ff by hove o High Conrt 
to l/te Majeety in Couned—Defendatit Jtot made 
Reapondent added and allowed to file croaa-ohjec- 
t-on by Privy Counod, 

P, a childlexs widow,* //vis* (jrcdthj 
attnehcd to her grandnitre, the. Plain¬ 
tiff, and valued her companionship, 
and, on her marriage, wa.’f an.riou,<f that 
she and her husband, who was a 
man of ifide pendent means, should 
continue to live with her, and. to this 
end offered to settle, ^rroperhj on her. 
Plaintiff and her husband being thus in- 
duecd to come, and reside with her, re¬ 
mained with her from /NN’fi lo lidpi, be¬ 
tween which dates P settled some small 
properties on Plaintiff. In iSd'd she u idled 
to settle, propertg of •'a more subshinlial 
value, and i^ith this object in riew pur¬ 
chased a properig worth Its. -IDJiOtt, but 
in her own name. The Plaintiff's husband, 
not being satisfied wilh this atrangemcnf, 
left P's housh at^l went to resi<le on his 
own jnnperty. P, I hereupon, in order to 
persuade Plaintiff to slag with her, terote 
to her husband, pressing him. to re¬ 
turn, and she also gare Plaintiff herself 
^ her assurance in writing ihat Ihc pro¬ 
perty in question was purchased for PlatJi- 
tiff, that there were incumbranres on the 
property which were to be discharged, 
that P would retain the property so 
long as she was alive, and aflerwards 
convey it to the Plaintiff. The Plain¬ 
tiff as Well as her husband agreed lo 
this arrangement and, until P's death in 
1H09, Plaintiff and her husband lived 
with P. 

Held —That the letter was a promise 
quite definiie as to its subject-matter, the 
person who was to be its owner (the Plain¬ 
tiff) and with regard to the time she was 
to enter into possession, and ,ifie same 
was aoeepted, and P obtained the con- 


Vknkata Nauakimiia Appa Rao. 

sideration she desiird, ina.sniuch as in 
compliance with the .‘Stipulation made by 
her the Plauiliff and her liu.sband went on 
living with her. 

Thai there was ihu.'t a conrluded eon- 
iract from U'hieh P could not resile f^nd 
which W(i.'>‘ spceifieallg enforeible, the law 
of India no! requiring ,su<h a bargain 
to be in Writing. 

]\lArNSKLL V. ITkIX'.I’.S (]), M VliIHSON 
v. Aldkuson (-i) and Mahomi'.d M\ s\ r. 
A/iiioriH lu'MAH (Jax<ii ia (i) refened to. 

That the dying deelaration of P that the 
properly in question had been giren away 
to Plaintiff and that possr.'t'iion of the same 
.'thould be delirered to her afier her death, 
did not. (ionsiituie a nuneupalive will int a 
re-affirmation and eonfii malion of the pre- 
viou.dy eonelitded ennirutt. 

Upon appeal tojhe High Court by otic 
of the Defendants, N, against a decree in 
ejeelmenl passed in favour of the Plaintiff, 
another Defendatil, S, who had been made 
a llcspondent in ihc appeal, prayed that 
the Court, v'hieh proceeded lo decree the. 
appeal, should make a decree in favour of 
all the Dejendanis. The ptayer w.:i.-i < ver- 
ruled and the decree was in respeet of the 
appealing Defetidanl's unast eitained .shaie. 
only. TTie Plaintiff having then obtained 
leave of the High Court lo appeal lo in'-' 
Majesty in Coutieil, S who was nol mad' 
a Pcspondenl in the. appeal moved Hw 
Majesty in Couneil to be added as .'.uch and 
fovleave to file cross-objections. This was 
allowed subject lo all object ions at ihe 
hearing. At the hearing H 
that the cross-oijeefions could not be en¬ 
tertained as (1) no leave had been obtain-' 
ed from the High Com I; C^) s applica¬ 
tion to His Majr.sty in Council was time- 

(1) 4 £f. L c. I03« (I8A4>.. . 

(2) 8 App- Cue. 467 (18W). , 

(4) B. 42 I. A. 1: 8. a Itf. ,w N* «60 

0911;. . ■' 
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barred; (d) under see. 544 of the 
CAeil Procedure Code of 1888 which ap¬ 
plied when the appeal was lodged in the 
High Court {though it was not disposed of 
until Or. 41, r. 33 of Act V of 1908 had 
come into force), S was not entitled to the 
rmef he asked for. These objections were 
overruled by the Privy Council. 

Consolidated api^eals from a judgment 
and decree of the High Court of Madras, 
dated the 26th November 1909, varyinf> 
a decree of that Court , which had affirmed 
, a decree of the District Judge of Godavari. 
The Apjxjllant sued to recover a villaf^e 
called Repudi from the Defendants 
(1) Rajah Rangaya, (2) Rajah Venkata 
Narsimha, (3) Rajah I’arthasaradhi anil 
(4) the Receiver. The .Plaintiff alleged 
that Rani Papamma had, during her 
life, contracted to give the village to the 
Plaintiff under the circumstances which 
are fully stated in their Jjordships’ judg¬ 
ment. The Receiver and Rajah Rangaya 
did not defend the suit but tlie remaining 
Defendants denied the JHaintiff’s claim. 
The District Judge hekl that the Rani had 
purchased the village ft»r the Plaintiff 
and that slic had agreed to give it to the 
Plaintiff who was entitled to jK)ssession 
thereof. He. further held that the 
weight of evidence was sufficient to 
establish an oral bequest of the village by 
Rani Papamma in favour of the PI lin- 
tiff if there were no resultant trust which 
he had found to exist. He accordingly 
made a decree for possession of the village. 
Rajah Venkata Narasimha alone appcalcci. 
to the High Court, TJio statement in 
the memorandum of appeal was “ second 
Defendant only appeals making Plain¬ 
tiff, first Defendant, tjiird and forndh 
Defendants, Respondents. Second De¬ 
fendant’s case is, that Plaintiff is not en¬ 
titled to the village but that he, first ?md 
third Defendants are equally entitled to 
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it. Hence the valuation of second De 
fendant’s appeal is one-third of Bs. 40,00( 
which is the value of the village.” Th 
appeal was heard by Sankaran Nair, J. 
and Abdur Rahim, J. The first learne< 
Judge held that Rani Papamma entp 
ed into an agreement with the Plaintiff ti 
give the village to her, and that thi 
J’laintiff was entitled to recover it fron 
the Defendants. Further he considerec 
that the evidence of what was said bj 
tlu? Rani .some time before her deatl 
indicated that the Rani thought that th< 
('illage had already become the pro])er.tj 
of the Plaintiff and that therefore then 
could be no oral bequest of it. Tin 
second learned Judge came to the con 
elusion that although llie Rani had tlu 
intention of giving the village to th< 
Plaintiff she had not donft anything t( 
cffectiuite that intention and that then 
was no binding contract and no bequest 
which entitled the I’laiiitiff to recover tlu 
village. The result of^this difference ol 
o[>ini(m was that the ajjpeal was dis¬ 
missed. Rajah Venkata Narasimha agalr 
apt>ealed against the said decree of tht 
High Court under Letters Patent and 
made the Plaintiff and the remaining 
Defendaiit.s Respondents in the appeal, 
and valued the appeal at one-third of the 
value of the village. The appeal was 
heard by Sir Arnold White, C. J., and 
Wallis and Miller, JJ. The Court 
allowed the appeal to the extent of Rajah 
Venkata N^asimha’s .share of the village, 
that is, oiie-third. The judgment con¬ 
cluded in these words. 

Thi.s ends the correspondence, and 
it is clear, we think, that no con¬ 
tract arises on it and wo do not 
find any sufficient evidence of a subse¬ 
quent contract by which the Plaintiff and 
her husband agreed to go on living with 
the old lady till her death in consideration 
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of her undertaking to leave the Plaintiff 
the village at her death. They did no 
doubt go on living viith her, being main¬ 
tained by her and drawing an allow’ance 
from her as it' was clearly their interest 
to do> but this fact al<xic and there is 
nothing more, does not appear to us suffi¬ 
cient to raise the implication of a con¬ 
tract on either side. As rc'gards the other 
IX)ints we agree with the learned JuJges. 
The appeal must btv allcjwc'd and the 
decree against the Appellant i-eversed with 
costs thrpughout. 

The second Kespondenl- who has •’not 
appealed asks the Court to set aside the 
dticree against him also, but the old 
sec. 544 of the C4vil .Piocodiire Code, 
1882, does not a})ply to llie case, as the 
jrresent ajrpeal is not against the whole 
decree. Eefore the ])resent Code came 
into force, the Plaintiff had become en¬ 
titled to hold her decree against the l)efen- 
dant undisturbed, and the provisions of 
the present cannot be apt)licd re- 

trosj;)ectively so as to deprive her <jf it— 
Colonial Sugar Refining Co, v. Irving 
(5).” 

Against the said decree, the Plain¬ 
tiff a])pealed to His Majesty in Council 
making Bajah Venkata Narasimha alone 
Respondent to the appeal. On the 20t.h 
May 1914, Rajah I’arthasaradhi applied to 
His Majesty in Council praying lor an 
order that he should be added as a Res¬ 
pondent to the said appeal, and for special 
leave to cross-appeal from that iwridion of 
the.deoreb of the High Court wdiich was 
against him. The Plaintiff opposed the 
l^etition. The Lords of the Judicial Com¬ 
mittee ordered that Rajah Parthasa^-adhi 
be added as a Respondent to the said 
appeal, and that special leave be 
granted to him subject to all objections 
that may be taken at the hearing of the 

(C) PWA] Cm. SS9. 
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appeal. Hence (.hcf-e con8olidat?d appeals. 

Sir Erie Richards, K. G., and Mr. K. 
Brown for the Appellant, took preli¬ 
minary objections to the ai)i>carance of 
Rajah Parlhasanullu : (1) I’arlliasaradhi’s 
application for leave to appeal was barred 
under Art. 179, Sch. 2, Indian Lftuita- 
tion Act, 1908, and r. 5 of llu! Consoli¬ 
dated Rules of the Judicial Cannmittee, 
19C8. The decree of the District Judge 
was made on 3rd November JOOt. The 
Defendant was in substance appealing 
from that decree. He was out of time 
for appealing to the High Court; (2) He 
did not a])ply to the Jiigh Court for leave 
to appeal to Hi.s Majesty in (k)uiicil— 
the Judicial Committee Rules re<juire 
that an Appellant must apply without the 
least possible delay. If the Defend¬ 
ant were appealing from the ordc'r of the 
High Court refusing to give him the 
benellt of sec. 511 of the Code of Civil 
3'rocodure, he was bound to apply to the 
High Coui’t before ax)plying to His 
iSIajesly in Council. That rule is well 
settled. Mutmaicmy Naikcr v. Ven- 
cataswara (0) and Moti Chand v. Ganga 
Pershad (7); sec. 598, C. 1*. C., 1882, 
and Or. 45, r. 2, C. P. S., 1908; 
(3) The law has vested in the Idaintiff 
an absolute right to the one-third share 
of the village originally claimed by the 
third Defendant. That Defendant not 
having appealed from the decree of the 
District Judge, it became final, and the 
Plaintiff thereafter ac(|nircd a vested 
right —Karsondas v. Gungabm (8). Sec. 
644 of the Code of Civil JhoceJiire, 1882, 
only applies where tJie a])j>eal is from the 
whole decree .‘uid nol a portion of it. It 
was ina[>plioabl() to I lie present case where 
the ai>peal ( Jiroughout related to one-third 

(0) 10 Si. I. A. 818 (18«5). 

(7) L. B. 29 I. A. I0» •, 0. 6 a, tl. B13 
(1901,'. 

(8) I.L. R. SO Bom. 
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sharo of the defendant who appealed, as 
was clear from the vahiation cif (lie appeal, 
d'hc ])()vver8 of the Coucl have been ex¬ 
tended by the now’ Code, Or. 41, r. 33. 
Hilt the appeal to tlie llit;h Court was 
under the old (!ode, and the IJioh Court 
eighty held that the new Cedt; did not 
ap]dy. A l;ivv of ])n>L*('dun> could nol 
affect vested right.s— \Colo>iial Sugar Rr- 
fining Co. v. Irriiig (5)J. In any case, 
the provisions of Or. II, r. 33, were 
discretionary, and the Court ought not to 
exercise its discndion in favour of the 
Defendant who liad been silent for nearly 
ten years, without any j'cason. 

Mr. 1\ O. Late re nee, K. C. (with him 
Mr.J. M. Parikli) for Uajah l’arthasa:adhi 
submitted that he had been made 
Ke.sjiondcnt to the appeal unconditionally. 
It was an action in ejectment and the 
shares in which Ih* village was liehl l>y 
the Ddendants had not hum determined 
jirior to 3914. d’he claim for ])osscs-iion 
was in resjx’ct of the entire village and 
all tlie Defendants in possession tlu*re(d‘ 
were ja’opi'rly added—the defence of all 
the C()nte.sting Defend.ints- went to the 
root of the .Plaintiffs title. Tlie ajijieal 
of the second Detciulant was not in res])eet 
of one-third of the village, onlv, l;nt in 
reigard to the wliole claim. The memo, 
of appeal shows that the IMaiTilifl’s tiiU; 
was attacked on various grounds. The 
valuation of the apjieal was for purjjn-ics 
of the payment of Court-fec.s only. 'J’hat 
could not alter the nature of the a])poal 
which entirely denied the Plaintiff ’s title. 
Similarly the Ijetters Patent ajtjieal was 
directed against the wholtP decree. The 
decree appealed against proceeded on a 
ground common to all the Defendants, 
and sec. 544, C. P. C.. 1882. applirxl— 
Kamal v. Ahmed Ali (9) and Dhuttaloof 

< 6 ) [leob] App. Cm. 869 . 

(9t I. n. Tl. flA Oal 400 /tOA4\ 
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Stihayya v. Paidigantani Suhbayya (101 
The case, of Colonial Sugar Refinin 
Co, V. Irving ’(5) Iiad no applicatw)*9 
In any case, the new Code of Civi 
Procedure came into force on the Is 
January 1909 jwid the High Court ongh 
to have applied it in disjiosing of th 
appeal on the 2Gth November 1909 
Jt was undisputed that the new Cod 
give am]>Ie jiowers even where an appea 
related to a portioji of a decree. It wa 
a joint and indivisible decree. The Boan 
ought to be reluctant, as it aUjays is, t 
do* in justice—the (lode of (.li^il J’rocodur 
and the ijaw of Jjimitations do not aff'oc 
the ])o\vcrs of the Crown. The Crowr 
can give leave at any. time in the interest 
of justice— nunc. pro. tune. Keferono 
was made to the following authorities 
Gnjadhur Pershad v. Two ^Widou^<.<i o 
Imam Ali (11), Cunsim Ahmed Jevea v 
NarViinan Chetty (I’J) and Venkata Narn 
siniha v. Parthasarathg (13). 

Sir Erie Hichardf! repl:^*d. 

[Their ijord.ships (.Loiin Bhaw, Sir 
John Edge, and JVln. Amker Alt)' intiinat 
ed that in their opinion, the preliminar 
objection failed and that Jtajah Partha 
saradhi would be heard in support of hi 
cross-appeal.] 

Sir Erie iiiehurd.s then submitted tha 
the, oral and documentary evidence estab 
lished that Bani Pii})amnia entered int( 
a- contract with the Plaintiff to give he: 
the village and that the Plaintiff wai 
I'lititled to enforce tlie agreement. I' 
W'as clear that tlie village was purchaset 
for the Plaintiff and that the Bani was 
to hold it during her life and after hei 
deatli Plaintiff was to lake possessioi 

(6) [1905] App. C«B 869. 

(10) I. L. R. 80 Mad. 470 (1907). 

(11) L. R. 21. A. a05(1875). 

(12) L. R. 37 L A. 138 (1910). 

(13) L. R. 41 r. A. 61: s. o. 18 0. W. N. BSt 

flfllUk 
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of it i|^ fulfilment of ,the agreement, 
^here was not only an intention to give 
but a completed contract in pursuance of 
which the Plaintiff and her husband 
continued to reside with the Rani. 
What the Rani said on her death-l>ed 
strongly corroborated the huit that she 
regarded the contract as complete. A 
representation made by one party for the 
purpose of influencing the cottduct of 
another and acted upon by the other, will 
be enforced. Hamuierslcy DvlJicI (14;. 

As to ifie doctrine of making rcpi'e;:'»n- 
tations good, reliance was placed on 
Pollock’s Coutratit, 8th hklition, Appen¬ 
dix, p. 762. A contract to givci will be 
specifically enforced against the persf)n 
making it, and all persons claiming under 
' him as volupteer.-i —Sipujc v. Sijikjc (16), 
approved by the Judicial (.'oinmittec in 
Central Trust aad Safe DcikmI Co. v. 
Snidar (IG). The present case falls with¬ 
in sec. 8 and sec. 2 (</) of the Indian 
Contract Act. * 

On the faith of the Rani’s promise 
the Plaintiff had altered her position 
and the agreement so made is binding. 

, Maddison v. Aldcrson (2) and Mahomed 
Musfb V. Aghorc Kumar (1). Reliance 
was also placed upon the oral Will made 
by the Emii. 

Mr. L. DeGruythcr, K. C. (with him 
Mr. K. Brown) followed. 

Mr. Bhugwandin Dube for Raja Ven¬ 
kata Narasimha submitted that the Plain¬ 
tiff had failed to make out a binding 
contract. The Rani undoubteRy intend¬ 
ed to give the village to the Plaintiff, 
but the Rani reserved nit rightsto 
herself, and had never at any 

(21 8 App. Cm. 4«7 (1S63). 

<*) L. R. 42 I. A. 1 : 8. c. 19 C. W. N. 260 

n9l4<. 

(14) 12 C], It F. 46, 47, 61,78 ll846^ 
fl8) 1189411 Q. P. 468, 468, 471.. 

(16) [IdVej A. C, 286, 272 (1815). 


definilo momenL t'ntered into a contract 
to give. The letter datc.d l‘2th October 
1893 was either a dendaration of trust or 
a contract to be^picatli. In cither case, 
if any title passed under tliat letter it could 
not be redied upon as, being nniegistored, 
it was inadmissible under the Indian 
Registration Act (1877), see. 17. Thalmr 
IJmrao Siugh v. Thakar J.arfnmiit Singh 
(17). Sec. 5 of th(^ Indian Tunis Act 
(J882). The story of the oral Will was dis¬ 
believed by ifivc Judges out of six. 

Mr. P. O. Lawrence (with him Mr. J. 
M. Parikh) for Rajali Parthasaradhi sub¬ 
mitted that the.re was no binding contract 
—no agreement that tlie Jdaintiff was 
bound to reside with the Jhmi. There 
was no bargain here, as in Maddison v. 
Aldcrson (2). TJiere was nothing more 
proved than a representation of intention. 
The doctrine of making representations 
good had long been exploded as Avas clear 
from I'ollock’s note cited on behalf of 
the Appellant. There must bo either a 
contract, or a rcx)resenlation of fact but 
not of intention. Jordan v. Money (3) 
and Lofjus v. Maw (18), folloAving Hotn- 
mcrsley v. DcUiel (14), Avhich aa'us an in¬ 
stance of the doctrine of making repre¬ 
sentations good, was overruled in Maddi¬ 
son V. .ilderson (2). The i)i‘Psont case v\as 
similar to Maunscll v. Hedges (1), the 
Plaintiff’s claim ought to bo dismissed in 
its entirety. The High Court in J/ctters 
Patent Apjx^al w'as wrong in refusing to 
give relief to his client umlc r sec. 644 of 
the old or Or. 41, rr. 4 and J-l ol the new 
Code of Civil Pl-ocediirc. 

Sir Erie Richards in reply.-Thejndian 

(1) 4 H. n '.’0'*'*' 

(91 8 App. ('«s. 467 '1883). 

(3) fi H L.C. 0854). 

(14) 12 Cl. * F. 46, 47. 61, 7.8 (l64^. v 

( 17 > L. »■ 881. A. 104? «. a 18 0. W; K. 497 
(1911). 

(18) 3 Qiil. 692 (1862). ' 
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Jlegisfcration Act had no application to con¬ 
tracts. The cases cited on behalf of the 
Respondents did not apply as the contract 
pleaded hero had been established by the 

evidence. 

0 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord 8haw. —These are consolidated 
apjieals against a judgment and decree, 
dated the 2Gth November 1909 prcj- 
nounced by the (I'hief Jmstjce and two 
Judges of the High Court of Judicature 
at Madras in an appeal under Letters 
I'atent against a decree of the High Court 
dated the 16th November 1908. The 
two Judges constituting the High Coui t 
differed in opinion, with the result that 
a decree pronounced by the District 
Judge of Godaveri, dated the 3i’d !Novein- 
ber 1904, had been affirmed in the origiruil 
appeal. The Letters Patent appeal 
Was allowed and the suit was dismissed. 
The form which the dismissal took will 
be afterwards referred to.” 

The suit was brought with the main 
object described in the first prayer of the 
plaint—to the effect that it be declared 
that the Plaintiff is entitled to the 
village of Eepudi, and that Deferrdants 
do put the Plaintiff in ix>sses.sion of the 
same. 

Rajah Narayya, who died in 1864, was 
the owner of an extensive zemindary of 
Nidadavole. He was survived by two 
widows, both of whom W'ere childless. 
One of these widowrs died in 1881; the 
other, a lady named Paf)amma, becanie 
sole life owner and continued to enjoy 
the esftate until December 1899, when 
she died. 

She resided in her palace, or fort, at 
Senivarpet, having a iaige income 
amounting to about 6 lakhs of rupees per 
annum. The Am>ellant. who is Plaintiff 
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in the guit, was. a grandniece of ^|||pamma, 
and was brought up by her from an eady 
age. In 16S86, at the age of 14, she was 
married to the ex-zemindar of Narasaro- 
pi‘t. He was,a man of good standing, 
in the enjoyment of a small iiension from 
the Government, and himself the owner 
of j)roperty of considerable value. 

There can be little doubt that the Rani, 
licrself childless, was on terms of 
attachment and affection towards the 
Plaintiff and valued her companionship. 
When the marriage was arranged, the 
Kani disbursed all the suitable expenses 
tlK'ieof; but she apj.>ears to have been 
extremely anxious that her grandniece, 
although married, should continue to live 
with her. This, however, w’ould with¬ 
out doubt have involved ac certain loss 
of dignity and i)osition on the part of 
her husband : and it aj)pears clear from 
the facts i>roved that the obtaining of 
his consent to any arr|ngement of the 
kind was obtained with difficulty. The 
llani agreed to make presents of 
jewellery to lier grandniece, and to make 
provision for her apparently on a fairly 
ample scale by the purchase of immov- < 
able property for her. Uix)n this footing 
an arrang(!ment was made and matters 
were settled. The dale of that settle¬ 
ment was 1886, namely, the year of the 
I’lnintiff's marriage. 

The arrangement W'as indefinite; and 
the indeliniteness was the cause of' con¬ 
siderable uneasiness. Following U|)on it, 
however, the I’laintiff and her husband 
did reside with the Rani until 1893. 
Dflring this interval of time two properties 
were purchased by the Rani. The form 
in which she carried out her promise 
towards her grandniece was that in each 
instance she .took the property in the 
first place in her own name, ahd after a 
period of about years i^ip^ted 
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a conveyance thereof to her grandniece, 
^hese properties were small. The balance 
of evidence is that they would not 
have been held by any of the parties 
as sufficient consideration for the Plain¬ 
tiff and her husband continuing to reside 
as stated. The Bani herself appeared, 
as circumstances afterwards showed, to 
be anxious to make further and more 
substantial provision for her grandniece. 
This was the situation of affairs up till 
the spring of the year 1893. 

At that time the Bani purchased *the 
property known as Kepudi, she made 
no concealment of having done so for the 
Plaintiff; but she did raise objection to 
the title of Bepudi being taken directly 
in the Plaintiff’s name. The impression 
of her Dewan had been that the transac¬ 
tion was to be direct; and on the 2Sth 
February 1893, a receipt was given to 
him for an advance paid in respect of 
the purchase ^hich boro that “ having 
settled to sell to you, for 10,000 rupees 

the village ”.“in order 

that you may give away the same to 
M. B. By. Bajah Malraju Jjakshmi 
Venkayyamma Bao Gam for dowry,’’ . 
. . . . “ we have this day received 

from out of your own separate property 
100 rupees as advance towards the said 
sale amount. ’ ’ This appeared to be much 
too direct for the Bani, and she wrote 
to the Dewan on the 8th March: “I 
have told you that this village should be 
purchased and the document obtained, 
for the present, in my name alone, as 
was done before.” She mentioned her 
deeare that the document ” should be 
got written ” as on the previous occasion, 
and she added ” it is not my intention 
to have this village conveyed to anyone’s 
naihe tor riie juresent, and so .1 have 
written this.” In .^eir • Lord8h%>8’ 
oninkoi Bsmi desired to follow her 


own previous practice of taking the .title 
in her own name, and as was done with 
the two other villages, thereafter to give 
a conveyance from herself. She uses 
the expressions “ for the present,” and 
“ as was done for the former vills^es.” 
The title was accordingly taken in her 
own name. 

This, however, brought matters to a 
head with regard to the position of the 
Plaintiff and her husband, and to their 
continuing to reside with the Bani. 
The Plaintiff’s husband left; he betook 
himself to his own jiroperty, and be 
received various coniiuunications which 
asked him to return, and contained 
assurances that the arrangement upon 
which Bepudi was bought, namely, that 
it should be truly for the Plaintiff, should 
be carried out. Their Lordships do not 
state these an’angeinents in detail. 
They are, however, fully satisfied on the 
evidence that the Oewan and the I’lain- 
tiff’s uncle were authorise<l to communi¬ 
cate to the Plaintiff’s husband this 
a&.^urance and promise, and that in 
pursuance of that authority they visited 
him and made the communication. 

The negotiations were protracted, but 
they culminated in a letter of date, 
12th October 1893, written by Papamma 
in her own hand to the Plaintiff herself, 
in which she stated ; “ Bepudi was 

purchased for you alone. Some encum¬ 
brances thereon have yet to bo discharged. 
I shall discharge the debt, retain it under 
me so long as 1 am alive, and aftenvards 
convey it to you yourself. From that for¬ 
wards you may do with it as you please. 
The whole world knows that I purchased 
it (only) to give it away to yPU. §0 ^ 
think, even in your dream; tb^ X, whO; 
brought you up from infaiawgr, 
you. I wrote to tha g|ttii<^h.'^<she de¬ 
signated the thtis) in 
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that manner, thinking that there was 
need to tell hii^ all these matters and 
nothing else.” 

I’his letter appears to their Lordships 
to be a promise, and to be quite definite 
(1) joith regard to its subject-matter, 
namely, the village of Bepudi; (2) with 
regard to the ownershij) thereof, namely, 
that that was to be in the Plaintiff; anil 
(3) with regard to the date of her entry 
into jwssession thereof, namely, that 
possession would be given immediately 
uxx>n the expiry of the life interest therein, 
which Papamma reserved to herself. 

In their Lordships’ opinion this promise 
was accepted. The evidence taken as a 
whole and the actings of parties are in 
entire conformity with this being so. 
Their Lordships believe the Plaintiff’s 
testimony to the following effect: “In 
the said letter she wrote to say that she 
would pay off the debts, .keep the village 
under her throughout her lifetime and 
then give it to me. I agreed to it. 1 
informed my husband of this. He too 
consented to it. Being unable to bear 
the sei)aration, she desired me to stay with 
her. Shi^ promised to give me, as afore¬ 
said, for staying with her accordingly till 
her death. The arrangement was that 
both myself and my husband shoiild re- 
maih there. I consented to it acc«)rding- 
ly. My husband also consented to it. 
Had Papamma Rao Gam failed to enter 
into such an agreement in regard to 
Bepudi, myself and my husband would 
not have stayed there.” 

The Board is of the opinion accordingly 
that there was here a completed contract. 
Papamma accomplished her desire, and 
she obtained the consideration which she 
had so much at heart. Acceptance of her 
terms .and compliance with her stipula¬ 
tion were made. The words of Iiord 


St. Leonards in MmmseU v. Hedges (1) 
might be asked here ” Was it not a 
proposal, with a condition, which, being 
accepted, was equivalent to a contract 
Their Lordships do not doubt that it was. 

From that date forward, for a period of 
about seven years, namely, until Fapam«^ 
rua's death in 1899, the Plaintiff and her 
husband continued to live with her in 
her palace. There is a mass of oral and 
documentary evidence, but it does not 
advance, nor does it in their Lordships’ 
opipion recede from, the point of comple¬ 
ted contract as above set forth. 

This being so, the citation of that set 
of cases of which Maddison v. Alderson 
(2) and Maunsell v. Hedges (1) are the 
familiar examples is beside the mark. In 
both of these cases, as must |)e done in 
all cases of a similar character, the true 
issue must be disentangled from state- 
monts or representations simpliciter, or 
from mere announcements of intention; 
and that true issue is: *Is a contract 
jmived? Had a contract been proved in 
either of the examples cited, there is no¬ 
thing to suggest that the law would have 
refused to give effect to it by way of speci¬ 
fic performance. 

Moddison v. Alderson (2) is a good in¬ 
stance of the ]:)oint. The contract was 
alleged to be constituted by a promise 
followed by actings on the faith thereof. 
The actings were carefully scrutinised in 
order to see whether the contract, the sole 
evidence of which otherwise was in the 
testimony of the Plaintiff herself, was 
established. Lord O’Hagan put the 
matter thus : “ Assuming that the action 
be considered maintainable, if at all, for 
the purpose of forming a parole oontrict 
partly i)erformed, the course of fEe ar¬ 
gument appears to me to have been further 

(1) 4 H. L, 0. 10»« OS'S*),,.. 

(8) 8 App, On. 487 (I888)s. 
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erroheous in this, that instead of seeking 
to establish primarily such a perform- 
ance as must necessarily imply the ex¬ 
istence of the contract, and then proceed¬ 
ing to ascertain its terms, it reversed the 
order of the contention. The Court was 
asked from the findings of the jury and the 
testimony supporting them to say there 
was a contract, and then to discover in 
the conduct of the parties acts of perform¬ 
ance sufficient to validate tl)c bargain 
so previously ascertained.” And Lord 
Blackburn put the matter broadly tl^us : 

” It seems to me that in this case the 
evidence is evidence from which a contract 
would not have been found by a jury if it 
had been explained to them that to make 
a contract there must be a bargain 
between t^o parties.” 

In the case of Maunscll v. Hedges (1) 
a bill was filed for the purpose of compel¬ 
ling those claiming under a certain will to 
settle certain real estates in Tipperary on 
the Appellant^pursuant to an alleged ob¬ 
ligation arising out of certain letters. 
The letters disclosed that the deceased had 
positively declined to be bound. ” I shall 
never settle,” said he, ” any part of my 
property out of my power so long as I 
exist.” It was held that there was no 
contract placing the testator under such 
obligation. 

In short, to use the language (;f lx>rd 
Crunwortli in Jordan v. Money (3) (a 
casejn which the process of disentangl¬ 
ing the true from the erroneous issues, 
as above alluded to, was carefully fo'low- 
. ed), '* The question upon this part of the 
caae is simply one of fact. Is it made 
out by such evidence as can justify 
a court of justice in acting upon it that 
such a oofitaract as that which .is alleged 
really was iwitered into?” The Board is' 

(1) 4 H. L, G. IMS (t854K 

tsjf urn UG. aw 

4. - ' ■ '■'■'•sj - 


of opinion in the present case that 
this question should be affirmatively 
answered. 

It was strongly pressed ui)on their 
Lordships that the letter did not contain 
sufficient evidence of anything bi^t an 
intention, and that it stoj>j[)od short 
of any actual promise upon which ac¬ 
ceptance of it as such might follow. 
Their Lordships do not think so. The 
law of India does not require writing at 
all in regard to such a bargain; but 
their Lordships are not surprised, look¬ 
ing to the frequent challenges made 
of contracts resting iqKjn word of mouth 
alone, that the desire should have been ex¬ 
pressed to have Papamma’s undertaking in 
writing and distinctly set down. In their 
Lordships’ opinion they were so obtained, 
and a contract was concluded in October 
1893.' 

Another view of the case would lead 
precisely to the same result. It is this ; 
Suppose the proof of the acceptance made 
by the Rani, that is to say, of an accept¬ 
ance in terms, were considered to be 
defective, what is the situation of the 
parties in view of the actings of the J^lain- 
tiff and her husband? Their Lordships 
are of opinion, looking to the demand for 
a definite proixisal as a condition of the 
3’laintiff and her husband staying on with 
the Rani, that their actings did take jdacc 
upon the fo<)ting of the' projiosal so made 
and that they were known by f’apammu 
to have taken and to b? taking plac:- on 
that footing.' In these circuinstanei's the 
objection that the contrael itscH was in¬ 
choate or incomi>i<'te cannot he main¬ 
tained. The law in Hu's sense was fuiljt 
explained by Jiord Sellxirne in the caJite dC 
Maddison v. AUlcrmn (-2), a jddgmeftt 
which was cited at soihfe by jthk 

Board in Mahomed Aghore 
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. Kumar Gangidi (4). After such actings 
locus penitenticBy ojr the power of resil¬ 
ing from an incomp’ete engagement or an 
unaccepted offer is, to use language boi'- 
rowed from the law of Scotland and highly 
approved in the casfe referred to, barred 
by ‘^rei interventus, which raises a per¬ 
sonal exception which excludes the plea 
of locus penitentm.” As was stated in 
the judgment of the Board in Mahomed 
Musal*s case, “ Their Lordships do not 
think that there is anything either in the 
law of India or of England inconsistent 
with it, but upon the,* contrary, that these 
laws follow the sauie rule.” 

As stated, accordingly, the same result 
is reached. And it would not be open for 
those representing the llani or her cstat.* 
to resile from or fail to perform the obli¬ 
gation to deliver possession of the village 
of Repudi to the Plaintiff, such possession 
to take effect as from the date of the Rani’s 
death. 

The question of Papamma's intention 
is, of course, of fundamental imjwrtance, 
and it was much pressed upon the Board 
that she never meant to be bound. Their 
Lordships do not agree. They do not 
think that J’apamma meant to avoid a 
bargain, or ever meant to have her 
grandniece and husband live on witli her 
under the impression, on their part, that 
they were bound, whereas all the time 
she, Papamina, knew she was, and in¬ 
tended to be, free. Their fjordships do 
not think that the Rani’s design included 
duplicity of this character. 

The transactions , of October 1893, 
followed By the years of cdinpliance, on 
the footing tliat those transactions foriao<l 
a (-oncluded contract, leave no substantial 
doubt that no repudiation by the Rani 
would have affected it. Fortunately, 

(4) L. B. 12 I. a. 1! ». c C. W. ». m 
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however, there is a body of evidence 
throwing light upon the Rani’s own vievv. 

Her death occurred on the 6th Decem¬ 
ber 1899. On her death-bed she declared 
that she had purchased Repudi village 
solely on accoiint of the Plaintiff. Their 
Lordships believe the Plaintiff’s statement 
that the Rani then said ” that she had 
purchased the Repudi village on my ac¬ 
count alone, that I should take it after 
her death.” The Dewan’s evidence is 
quite plain upon the subject. He made 
ii statement on the 5th December before 
the Tahsildar as to bis instructions by the 
fiani, in which ho said “ she has given 
me directions saying, among other things, 
that the village of Repudi had been given 
away to her granddaughter, and that the 
.same should be delivered into possession 
of her after her death.” 

In the opinion of the Board accordingly, 
instead of there being any such repudia¬ 
tion of the contract, there was a dying 
declaration by the Rani, ^hich, in their 
Lordships’ opinion, constituted a re¬ 
affirmation and confirmation thereof. 

Their Lordships observe that much dis¬ 
cussion and con.siderable difference of 
judicial opinion arose, in the Courts 
below, upon the question whether these 
statements made on death-bed by the 
Kani did not constitute a nuncupative 
Will, Such a Will is valid in India. 
Some of the Judges, including the trial 
Judge, thought that it did; others thought 
it (lid n6t. The argument presented at 
this Board u- Noticeable in this particular: 
It was to the following effect: “ Granted 
that the words taken by themselves might 
have *madc a Will, it reaUy could not 
hayo beea so because the lady usad 
language, the true effect of which was a 
declaration that the property of Bephdi 
was already the Plaintiffs’. She thought 
that it tvas, and thereforezoake a 
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Will with regard to it.” If this argu¬ 
ment be sound, that there waS no 
'Will for the reason given, then the reason 
given is very helpful evidence that the 
Ban! had already and effectually given a 
right to Bepudi to the Plaintiff, under 
whichf immediately’ ^e, the Bani, died, 
the Plaintiff would enter into possession 
of the village* 

As stated, their Lordships are of opi¬ 
nion that the Plaintiff has such a right 
in terms of a contract accepted and com¬ 
plete, and that a Will accordingly woul^ 
not have been in place in the circum¬ 
stances, and should not be affirmed by law. 
Upon the other hand, the declaration on 
death-bed by the Bani herself leaves no 
doubt that what had been done had been 
effectively done. Her belief and state¬ 
ment to that effect were entirely well- 
founded. 

With regard to the shai>e of their 
Lordships’ decree, it is to be noted that, 
consequent. upon litigation with regard 
to this and other p|,operty, a receiver was 
appointed. This circumstance saves any 
complexity from arising in the carrying 
out of the present judgment. The re¬ 
ceiver will act upon it. He •will deliver pos¬ 
session of Bepudi upon the ferms of the 
contract now affirmed, that is to say, the 
Plaintiff will be entitled to ,tbe village as 
from and after the Bani’s death. 

The judgment now given disposes of 
any necessity for, a pronouncement uix>n 
the cross-appeal. 

Their Lordships will humbly advise 
His Majesty that the appeal be allowed 
with costs, and tiiat the cross-appeal be 
dismissed also with costs. 

Solicitor: Mr. Douglas Grant for the 

AiqpeQaiit. . 

Sc^ihitero: Mwrs. T. L. Wilson <Jt Co, 
and Edward the Bespondents. 

toiiKposts. 
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No. 250 OF 19U AND No. 19 of 1912. 

GbBAVES, J. 1 jj o t. 

1916 I Puasad and 

16 , June. • J I""'™*®- 

. . ^ 

Infant*, ff may adjudiouted insolvents under 

the Presidency Towns Insolvency Act (III of 1909) 

—Indian Contract Act {IX of 1872), sees. 68 and 

247 . 

Infants cannot be adjudicaU d iusuheuLs 
under any df'cumstances. 

Secs. 68 and 247 of the Contract Act pro¬ 
vides special remedies against the property 
of an infant but that does not make an in¬ 
fant a debtor. 

The facts of the case ai’e as follo\vs :— 

One Kaj Kumar Lull who had becj\ 
carrying on business along with others 
under the Dame and style of Sital Persad 
Baj Kumar Lall died in May 1009 leav¬ 
ing three sons Qouri Sunker, Kcdarnath' 
and Juggernath, all minors. Then one 
Baghubir Prosad was appointed the guar¬ 
dian of the i>erson and property of the 
three minors. By two adjudication orders, 
dated respectively the ‘2‘2nd of November 
1911 and the 29th of January 1912, the 
said Baghubir Prosad and the minors 
Gouri Bunker, Kedarnatb and Jugger¬ 
nath were adjudicated insolvents along 
with others in respect of the family trad¬ 
ing business under the above mentioned 
name and style of Bital Persad, Baj Kumar 
Lall. In 1912, Baghubir Prasad tor him¬ 
self and as the certificated guardian of 
Gouri Bunker applied that the adjudica¬ 
tion order of 22nd^ November 1911 might 
be annulled but the application was re¬ 
fused. In 1916 Goiui Bunker ea^e 
of age and he as well as Bagbubir 
Prasad on behalf of Keda^tb and 
.Tti gg Amath. still minors, tbi^ 

- present applic^ion to ■.< sef, !.|^de tlm 
adjudication orders TSa 
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uplilicatioil was opposed by two secured 
creditors. 

Mr. S. K. Chackrai^arti for the OflicMl 
Assignee. 

Mr. Zorab for the secured creditors con- 
t^ded that the Presidency Towns Insol¬ 
vency Act (ITT of 1909) made no cxccji- 
tioii in favour of an infant. Under llie 
English Law, A’x- parte Jones (1) no doiil-t 
lays down as a general rule that an infant 
cannot be adjudicated an insolvent. Pul 
there are well recognised exceptions lo 
that general rule, o.g., in the cases wliejc 
the debt is in respect of necessaries su[)- 
plied to the infant or in the case of a judg¬ 
ment-debt in an action for' tort. Sco 
Williams on Bankruptcy, page 4. 

Tn the cases of In re llan-sraj Maiji cj) 
and In re Nobodeep Chwidcr .b'/taw' d't 
adjudication orders made agahist inl'aiiis 
were set aside but those cases merely follow 
I£x parte Jones (1). Under the Indiiui 
Contract Act the fx)sition of a creditor iii 
respect of necessaries sufiplied to an iiifuni 
and in respect of jui infant jiartner is ih.' 
same, viz., that the infant is not personally 
liable but that his property is liable to 
answcir for the debt. See secs. 08 and 217 
of the Contract Act. Moreover this is a 
case of joint family partnership and the 
adjudication orders should stand, in the 
case of Oouri Bunker the luattcr is al,>o 
res judicata as his former appncatioii was 
dismisBed by this Court. 

Babu Subodh Chandra Mitter, Attorney 
for the infants was not called upon. 

The JuDGmjSNa^ of "niE Coukt was as 
follows:— 

Greaves, J. —This is an application on 
behalf of Gouri Bunker and the other 
partners in the firm liedamath and Juggt'r- 
nath who were adjudicated insolvents on 

lU 1,. U, 18 Cb. D. I0» 

t^) 1. U ». 7 Bom, 411 (nt9h 

<SaL U R, 13 Oat. «8 (1888;. ' 






the 29th January 1912, Gouri Bunker 
having been adjudicated on the 22nd Nov¬ 
ember 1911. These two insolvency pro¬ 
ceedings have been consolidated. The ap¬ 
plication no\\ before me is to set aside the 
order of adjudication so far as these three 
fiersons are concerned on the ground that 
they were infants at the date when the 
oixlers of adjudication made against them 
res(>ectively were passed. It appears that 
an order was passed in the Court of the 
District Judge of Ghazipur under sec. 7 of 
♦Act VTII of 1890 (the Guardian and 
Wards Act) on the 11th December 1909. 
These three persons were minors on that 
(late and Gouri Bunker attained his 
majority in the year 1916, and the other 
two infants will attain their majority in 
the years 1926 and 1928 r<^pectively, and 
by virtue of the order of the District Judge 
of Ghazipur the age of mafority of the in¬ 
fants will be 21. The application is 
opposed by certain secured creditors who 
have obtained an ordir for sale for the 
pur 2 )ose of realising their securities undt'r 
sec. 2, cl. 18, of the Presidency Towns 
Insolvency Act, and I was referred to two 
sections of the Contract Act, viz., sec. 
.which }>rovideB that if a iiorson incapable 
of entering into a contract is supplied with 
necessaries the person supplying the neces¬ 
saries is entitled to be re-imbursed from 
the property of the person incapable of so 
contracting, and also to sec. 247 of the 
Contract Act which provides that a person 
w ho is under the age of majority may be 
admitted^ to the benefits of partnership 
but cannot be made personally liable for 
^ny obligation of the firm and the argu¬ 
ment addressed to me founded if^n these 
two sections was that the infants, who are 
rendered liable under these sections, must 
be debtors, or otherwise there would be uo 
right against their property under those 
actions. I think that argument, is 
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well founded. I do not think that the 
aecttons presuppose that they are debtors. 
In the case of infants who are under a 
disability, the law in this country to pre* 
tent hardships arising in the case of supply 
of necessaries 1 or in the case of a family 
partnership, has provided special remedies 
against their property, but I do nut think 
for a moment that they are debtors, and so 
the distinction that Counsel who appeared 
for the secured creditors sought to make 
with regard 4io the English case of Jn re 
Jones (1), the passage to which he rsferred* 
being at page 119, does not seem to mo 
well founded. I do not think tliat the law 
contemplates that an infant slunild he ad¬ 
judged an insolvent, althongli there is a 
passage in Williams on Briiiliniplcy, lllh 
Ed., p. 4, in ■nv'hich it is suggested that 
in respect of judgment-debts or necossiires 
an infant may he so adjndicaied, hut there 
is no decision which so lays down, and I 
do not propose to ^ decide in tlic absence 
of any authority for the proixisition. ]\[y 
own view is that an infant cannot be ad¬ 
judged an insolvent under aoy circum¬ 
stances, and sol grant the Rji])licati()ti and 
^t aside the orders of adjudication niudo 
against Oouri Sunker and the other appli-* 
cants Eedarnath and Juggcrnalh. Ho far 
as the costs of the secured creditors arc 
concerned, they can add their costs, of 
their appearing here, to their securities, 
and I make no order against liaghubir or 
against the infsmts themselves. The 
Official Assignee will take his costs out of 
the assets in his hands. 

Mr. J. A. Arnojpitz, Bolicitor, for the 
Official ^^ee. ■» 

Babu Subodh Ch. MUter, Attorney, for 
the li^nts.' 

Bdhu H. C. OhosH and Messrs. G. "N. 
Dutt d Co.,, Solicitors, for the Creditors. 
D, B. _ 
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Appeals from Appellate Decrees 
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Mookerjee, J. 
Richardson, J. 
1915, 

28, July. 


' Nadia Chand Saha 
and others, Dofeiidani^p, 
Appellants, 

> V. 

IJlHENDRA (./IIANDRA 
Dctt, Plaintiff, 

, Kpspoiidont. 


Kabulijkt eoniuinivg stipiilutlon to pui/ exces¬ 
sive rata of interest — Assuranc- hy hinn'hnt at the 
time of e.veeut>on o kabuliy u </» tt cor nont wll 
n( i he enforcedf e^bct of, on the docitment—Indian 
Evidence Act (/ of ISIS), sec 03, p7ov. 1. 


A kabuliyat/or a period of one ijear pro¬ 
vided that on default of payment of rod the 
arrears would carry ini crest at 76 per cent, 
per annum. The tenant held over after 
one year. On a suit for rent on the basis 
of the kabuliyat the tenant pleaded that 
before the kabuliyat was executed by him, 
the landlord assured Intn that Ihc n/rr- 
nant for payment of interest at 76 2 >rr 
cent, would not be enforced. This aUcyu- 
tion was found to he true. 


lleld —That under the circumstances 
the kabuliyat teew not ihc real agreement 
between the parties, having been induced 
by fraudulent misrepresentation, and the 
tenant was not liable to pay interest e'uitn- 
ed on the basis of the kabuliyat. 


Sec. 92 , Prov. 1 of the Evidence Act 
referred to. 


This was an appeal juc'ferjed on the 
26th March 1913 ilgaiust the decree of S. 
E. Stinton, Esq., District Judge of Zillah 
Sylhet, dated 7th Doc(;mber 1912, modi¬ 
fying the decree of Moulvie Abdul 
Khalliqiie, Munsif of Habigupg©, dalfed 
14th May 1912. . t- 


The facts of the-CM* 
the, judgment. 
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Babus Mohendra Nath Ray and Gopal 
Gh. Das for the Appellant. 

Babus Dtoarka Nath Ghuckerhutty and 
Hemendra Kumar Das for the Bespon- 
d^t. 

The Judgment op the Codkt was as 
follows :— 

This is an appeal by the Defendant in 
a suit for recovery of arrears of rent on 
the basis of a kabuliyat executed on the 
Hth April 1896, for a term of one year. 
The kabuliyat provided that rent would 
be paid on the 30th July and that on 
default the arrear would carry interest at 
the rate of 76 per c6nt. per year. The 
year expired’ and the tenant held over. 
Bent is claimed in this suit for the years 
1909-10 and 1910-11, and the only ques¬ 
tion in controversy is, at what rate is in¬ 
terest payable on the arrears. The De¬ 
fendant pleaded that before the kabuliyat 
was executed by him, the landlord as¬ 
sured him that the covenant for payment 
of interest at 75 per cent, per annum 
would not be enforced, and it was on th(' 
faith of this assurance that he agreed to 
the insertion of the clause in the docu¬ 
ment. The Court of first instance found 
that the allegation of the Defendant was 
true and hold that the landlord was not 
entitled to claim interest on the arrears 
at the rate of 76 per cent, per year. On 
appeal the District Judge has expressed 
no opinion upon the question of fact, but 
has decreed interest at the rate claimed, 
on the ground that oral evidence was not 
admissible to contradict the terms of the 
kahtUiyat. He has referred to proviso (4) 
of sec. 92 of the Indian Evidence Act, 
and has <x>n<duded that as that proviso 
deals with" a subsequent oral agreement, 
it has no application to the case before 
us, while none bt the other provisos was 
of avail* to the Deteindant. . Oa the p»* 


sent appeid, reliance Has bera placed by 
the Defendant upon the first proviso tc} 
sec. 92, which is in these terms. “ Any 
fact may be proved which would invalidate 
any document or which would entitle any 
person to any decree or order relating 
thereto; sucdi as fraud, intimidation, ille¬ 
gality, want of due execution, want of 
capacity in any contracting party, want or 
failure of consideration, or mistake in fact 
or law. ’ ’ We may parenthetically observe 
that this is not an exhaustive enumeration 
*of the circumstances which may invalidate 
a document or may entitle a person to a 
decree or order relating thereto. 

The Appellant contends that the exe¬ 
cution of the kabuliyat was secured by 
fraud or imposition, in respect of the 
clause for payment of interest, and in 
-support of this view refers to the decision 
of the Judicial Committee in Pratap 
Ghandra v. Mohendra Nath fl). Sir 
Bichard Couch observ^ in that case that 
where one party induced douther to con¬ 
tract on the faith of representations made 
to him, any one of which is untrue, the 
whole contract is, in a Court of equity, 
considered as having been obtained frar^ 
•dulently. Consequently, where a tenant 
executes a kabuliyat containing a stipula¬ 
tion which the landlord has told him will 
not be enforced, the tenant cannot be 
held to have assented to it, and the kabu¬ 
liyat is not the real agreement between 
the parties. A similar view was taken 
by thii^. Court in the cases of Kasinath v. 
Brindahon (2) and Beni Madkub y. Lal- 
moti (8). The test is, wlie^er the tenant 
can maintain a suit for rescission, can¬ 
cellation or variation of the contr^t; if 
he can, he may successfully resist the 
claim on the basis of the contract. There 
is no room for controversy in case 
(1) I. L. 1t.17 0>1.9Sl(tfiS9. , 

(S) r. L. B. 1 C (M. 649 (ItSiK 
(B) 6 0. W. N. 94B UBBSl. 
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that such a suit could be maintained by 
the tenant. But it has been ingenibusly 
argued on behalf of the Eespondent that 
us the kabuliyat in this case was for a 
term of one year only, and as since the 
expiry of the term the DefeiiHunt has held 
over, he is bound by the terms entered in 
the dopument. This cojitention is ob¬ 
viously fallacious. As there was an agree¬ 
ment that this particular clause in the 
deed would not be enforced, the relative 
|)o.sition of the i)ar(ie8 is the same as if 
the clause was deleted from the document; 
and the tenant must be deemed to have* 
held over according to what constituted the 
true terms of the agreement between him 
and his landlord. IBaijnath Prasad v. 
Haghunath Rai (4) and Dtirgi Nilcarini v. 
Goberdhonc Bose (5)]. The tenant 
could, after the expiry of the term, be 
made liable for interest, only it there was 
a subsequent agreement to pay interest 
at the specified rate;. None such is 
alleged in this cast. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance re- 
.stored. The Appellant will have his costs 
this Court, but the parties will bear 
their own costs before the District Judge.’ 

We may add-that tire Respondent has 
not insisted upon a remand in view of the 
small amount in controversy; otherwise 
a remand would have been necessary for 
a determination of the question of fact 
which was raised in the Court of first in¬ 
stance and decided for the Defendant 
but has been left undecided by the Dis¬ 
trict Judge. f 

This judgment will govern S. A. 116C 


of 1918 ; in thitt case also, the decree of 
the District Judge will be set aside and 


C4) IS C. W.N. 486 (1811). 

t«) isa w.ir. 686: <8. 0 . ao 
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that of the Court of first instance restored; 
there will be the same order for costs as in 
the other case. 

S. C. M. Appeal allowed. 


rOlVIL BEFERENOEl . 

Ref. No. 2 op 1916. 

Tednon, J. 

Chaudhubi, J. 

1916, In the matter of a 

Heard, 27, March. ' Pleader. 
Judgment, 

30, March., 

Pleader — Pro'etnional mieconduet—Altering 

Courts record to conceal error dtte to carelesmees. 


Where a property to be sold in execution 
of a decree was, through the carelessness 
of the pleader for the decree-holder and his 
clerk, misdescribed in the application for 
execution, in the warrant of attachment, 
and in the sale-proclamation, and after 
they had been presented to Court, the clerk 
actuated by a desire to conceal his and his 
master's carelessness from the decree- 
holder altered the descriptions and the 
alterations were initialled by the pleader: 

field (ordering the pleader’s suspension 
for three months), that to tamper with the 
Court’s records is at all times a serious 
mntter and the pleader had acted without 
due care and caution and without fhat 
sense of responsibility which should 
govern the conduct of all officers of the 
Court in matters of such importance. 

This was a Reference under sec. 14 of 
the Legal Practitioners Act made by Mr. 
A. Mellor, District Judge of Khulna, on 
the 22nd NovemlJer 1915 based on a re¬ 
port of the 1st Miuisif, Bagerhut, for 
orders of this Court. 

The facts of the case will .appear from 
the Judge’s reference Was. as 

follows:— 

“ The facts of 


8 





given 


4 ' < 
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in ilu’ report of the learned Munsif. It 
appears that the jileader made alteratiojis 
in certain pai>ors in an execution case after 
the issue of sale-proclamation intending it 
to be Hiijiposed that the alterations were 
m^de before the jvipers were filed and that 
the figures Mere in the jiapers when they 
w’cre first filed. The fraud w'as detected 
because the advertisement ]irinted in the 
weekly newspaper the Jagaran ” shoAvs 
what the original figures wore. The 
pleader admits having altered the jiajicrs 
at a later stage of the case but'])leads that 
he acted in good faith. T agree with tlic 
learned Munsif that this pica cannot l)o 
accejitcd, that he has been guilty of mis¬ 
conduct, and I think, that some notice 
should be taken of it in order to deter 
pleaders in Mofnssil Ctmrts from sucb 
jiractices. I do not make any recoinnien- 
dation as to what action should be taken 
but leave it entirely to the Judges of the 
Hon’b’.e Court. The Munsif rejxjrts that 
the pleader is a young man and may have 
actiAd at the instigation of his clerk Avho 
has had long experience of the work.” 

Mr. B. ChuckerbuUij and Babus Jadu- 
nath Kanjilal and Brojo Lul ChakerbuUy 
for the Pleader. 

Balm Horn Charan Mittcr for the 
Government. 

The Judgment of the Court was as 
follows :— 

These are proceedings under secs. 13 
and 14 of the Legal Practitioners Act. 

It appears that a certain landlord 
obtained a decree for rej^t in respect of a 
holding measuring 50 bighas at a rental of 
Its. C’2-8, that is at Re. 1-4 a bigha. 

The decree-holder put his decree in exe- 
ciition and brought the property to fiale.^ 
The pleader now in questmn one Babu 

A-w as employed in tlie execution 

proceedings, and it appears that in the 


application for execution, in the warrant 
of attachment, and in the sale proclama- ' 
tion the property to be sold was descril)ed- 
us a holding measuring 76 bighas at a 
rental of Rs. 16. It seems that these 
figures were dbtained from a pottah grant¬ 
ed at a time when the cultivated area W'as 
12 bighas and the rent at the rate of 
Hs. 1-4 a bigha was therefore Rs. 15. 

'J’lip niatter then apiiearing against the 
pleader is that aflor the property had been 
.sold a second time, certain alterations in¬ 
tended to bring the descri]>tioa of the hold¬ 
ing into conformity w'ith the decree, and 
in so far as the area w'as concerned, in¬ 
tended to reconcile the decree and the sale 
notifications were made in the application 
for execution, in the warrant of attach- * 
merit and in the office copies of the 
tw’o sale-proclamations. Thfese alterations 
wem made by the pleader’s clerk and ini¬ 
tialled by the pleader. His explanation 
is that he affixed his initial “ bond fide,” 
or, as we understand, |jin the belief- that 
the alterations were in the document when 
presented to and issued from the Court, 

It has been suggested that no hardship 
has been caused to the auction-purchase^^ 
who has not applied for,the setting asid^^ 
of the sale, but it may well be that he 
thinks that be can' successfully assert that 
the decree-holder landlord iiSi and will 
remain bound by the description of the 
holding given in the sale-proclamation. 

It would seem, therefore, that in making 
the altersrtions the clerk -was actuated by 
the dfi^tre to conceal from the decree- 
holder client his own and his master's 
carelessness. 

*It is not suggested now that the 
pleatler’s initials were appended at the 
])repara.tion of the documents. It may be 
therefore that he was not a willing accom¬ 
plice in the scheme conceived by the clerk. 

But to tamper with Court records is at 
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all times a serious matter anU taking the 
moat lenient view of the case it is abun¬ 
dantly clear tliat in apiiending his initials, 
and in thereby giving the weight .of his 
authority to the assertion tlnit the papers 
were in the condition in which they were 
presented to the Court he, the })leadcr, 
acted without due care and caution and 
without that sense of resfKmsibility which 
should govern the conduct of ail oiriccrs of 
the Court in matters of such importance. 

Wo are, therefore, constrained to the 
opinion that he has been guilty of grave* 
imi>ropriety in the i)erfoi’nianco of his 
duties and we accordingly suspend him 
from the practice of his juofession for a 
])eriod of three months from this date. 

N. (i. 

i ' 

[0B1M1N41. BE7II310NAL JUBISDIOTION ] 

Rev. No. 77 of 1916. 

] Akshoy Singh and anr., 
Mookru**, J ^ Psationcr^ 
^HEBraHANKS, J. 

^ _ I _ * 

^ ’ Rameswau Bagdi, 

2S,.M«y. J Oplwsilo Party. 

Cr]min*il Procedure Code (Aoi F of secs, 

mi, S^S—M gh Court in revition ij can grant 
lette to compound offence—Indian renal Code 
{ActXLV Q, 1S60;, tec W—Criminal tretpast, 
elementt nooeuirif to oonnUute offence. 

The accused were chnnjcd under secs. 
447 and 504,1. P. C. The hying Magis¬ 
trate held that the evidence was not .suffi¬ 
cient to justify a conviction under sec. 
504, 1. P. C., and convicted the accused 
Under sec. 447, 1. P. C., only and 
passed a non-appealablc sentence. The 
•'Sessions Judge on being moved in thc^ 
nniticr called for the record and on the 
date fixed for hearing the complainant 
filed a petition to the effect that the case 
had been compromised and asked for leave 
to withdfato tfae case. On a reference by'' 
the Sesiffons aMdge wp.d&r eea, 48$, Cr. 


P. C., recommending that permission 
might be given to the parties to compound 
the case, 

Held—That when an aceused han been 
convicted of a cmnpoundnhlc offence fhe 
High Court in the c.rcrcise of Us repisional 
jurisdiction under sec. 4Si), Cr. P. ('., is 
not competent in grant leave to compound 
the offence under .sec. 345, Cr. P. C., 
when such composition has been entered 
into after the eonvietlon of the aeeuseli. 

That to sustain a conviction under sec. 
447, I. P. C., it is neces,sary to prove as 
required by sec. 441 not only that the, 
accused entered upon the property in the 
possession of the complainant but that 
they did so with intent to commit an 
offence or to intimidate, insult or annoy 
any ijcrson in j)Ossession of such property 
and no such intent having been proved in 
the case, which was one of civil dispute, the 
conviction under sec. 447, /. P. C., should 
be set aside. 

This w’as a Reference under sec. 438, 
tCr. P. C., by Mr. (i. N. Roy, Sessions 
Judge, .Burdwan, dated l7th May 1916, 
recommending that, iii the circumstan¬ 
ces of the case, permission be given to 
the parlies to compound the case in which 
the accused were convicted under sec, 447, 
1. 1». C.. by Mr. Alxlul Bari, Dcjuity 
Magistrate, Burdwan, on the 3Uth March 
1916, and sentenced to pay a fine of bs-19. 

The facts will ax>pear from the jodg* 
ment- 

No one uppeared.on this Jtelerenee. 

The Judgment ok rni-: t'ouRT was a.s 

follow'8 :— o . . 

This reference, under j-ec. 438, CnminRl 
Procedure. Code, raises art important 
guestion of l^iw which has ied to Rotaie, 
' diversity of judicial opinion., ■ ' 

‘ llie Petitioners, 
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Akhil Singh, were prosecuted on the com¬ 
plaint of one Bameswar Bagdi before 
Deputy Magistrate of Burdwan for offeno.'s 
under secs. 447 and C04, Indian J'cnal 
qpde. They were convicted only^ under 
the former section and were sentenced to 
pay a fine of Bs. 10 each, in default to 
suffer rigorous imprisonment for two 
weeks. There was also an order under 
sec. 54.5, Criminal Procedure Code, that 
lis. 5 out of the fine, if realised, be paid 
to tlie. comi>lainant as compensativ)ri. 
This sentence which w^as passed on tlu' 
30th March 1915 was non-appealahlo. 
On the 14th April the Petitioners moved 
the Sessions Judge to call for the record 
and to recommend to this Coin*t thit the 
conviction be set aside on the ground 
amongst others that the case was one of 
civil dispute and not of ciirninal tr<‘'>- 
pass. The Sessiojis Jndg<‘ called for the 
record and fixed the 12th May for hearing. 
On that date, the complainant filed a peti¬ 
tion to the effect that the matter in dis¬ 
pute between the parties had been settled 
by the intervention of the gentlemen of 
the locality, that as the case was com- 
poundable it had been compromised and 
that his prayer was for h'ave to withdraw 
the case. The Sessions dndge, reserved 
his order, and subsequently made this 
reference with the recommendation that 
permission may be given to the ])arlies to 
compound the case. The qvjestion thus 
arises, whether when an accused has been 
convicted of a compoundable offence, it 
is competent to the High Court in the 
■ exercise of its \>oweA of revision under 
sec. 439 (1), Criminal Procedure Code, to 
grant leave to the parties to compound the 
offence. 

Sec. 345, Criminal Procedure Code, 
treats of the compounding of offences and 
consists of seven clauses. The first 
olause*specifies the bffences which may be 


compounded and mentions the person 
who may compound. The second ckust 
specifies certain other offences which ma; 
be compounded only with the permissioi 
of the Court before which any prosccu 
tion for such an offence is pending. Tin 
third clause makes compoundable th) 
abetment of or the attempt to commit : 
compoundable offence. The fourth claus< 
provides that in the case of a person unde 
disability another jHjrson competent ti 
contract on his behalf ms^ comi-wimd 
The fifth clause defines the stage of th< 
proceeding when an offence may be com 
pounded and is in the following terms 
“ When the accused has been committe< 
for trial or when he has been convicte( 
and an appeal is ijeuding, no comiwsitior 
for the offence shall be ijllowed withou 
the leave of the Court to which he i 
committed, or as the case iriay be, before 
which the appeal is to be heard.” Th< 
sixth clause lays down that the comjvosi 
tion of an offence under the section shal 
have the effect of an acquittal of tin 
accused. The seventh clause, finally 
provides that no offence shall be com¬ 
pounded except as provided by the sectiqn 
This analysis of sec. 345 shows cleaviv 
that it deals exhaustively with the subjed 
of the composition of offences; will 
regard to this matter, it defines the per¬ 
sons who may compound, the nature ol 
the offences compoundable, the stagt 
when comjvosilion may be made, and the 
condit ion under which composition ma.> 
be etfucled in the case of some of the 
offences. The inference is legitimate that 
wlien the liOgislaturc provided in cl. 7 
that no offence shall be compounded 
except as provided by the seciion, the in-^ 
tention was that each of the requirement.- 
just mentioned must be fulfilled. Now 
the fifth clause allows a composition with 
the leave of the Court wiien an accused 
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has been committed for trial, or, when, 
after conviction, an appeal by him is still 
f)ending. There is no reference to a case 
where after conviction (whether by the 
first Court or by the Ajipellate Court 
where an apj>eal is allowed by IsMV) an 
application for revision is pending before 
the High C'ourt. It cannot be contended 
for a moment that the criminal revisional 
jui’isdiction is included in the criminal 
Appellate iurisdiclion. Tt is remarkable 
that although the Letters Patent divides 
the ci^il jurisdiction into original and 
appellate, thus indicating that the* civil 
revisional jurisdiction is in reality an aspetrt 
of the civil appellate jurisdiction, f 
tary of State v. liritish India Steam 
Naviyation Co. (1)J, els. ‘2’i, 27 and 28 
of the Ijetters I’afent clearly differentiate 
between* the original, the ap])cllate and 
the revisional jurisdiction in criminal 
cases. The Code of Criminal Procedure 
also plainly distinguishes between appeals 
and revisioiv>, which form the subject of 
separate chaj)ters (Chapters 31 and 32). 
By no stretch of language can we conse¬ 
quently hold that cl. 5 of sec. 345 
authorises a composition, not merely 
during the ^Kjndency of an ap\K‘al, but 
also during the pendency of an application 
for revision, must acconlingly answer 
in the negative tln5 question formulated 
above. The view w'c take is in accord with 
that adopted by this (’ourt in Adhnr Chan¬ 
dra V. Suhodh Chandra (2) and by the 
Madras High Court in Sankar liangayya v. 
,^Sankar Hamayya (3). The Allahabad High 
Court, however, is clearly not of one mind 
upon this point. The question arose in 
SUmperor v. Ham Piyati (4). llichards, 

0 1 1» 0. L. J. M, ®8 to 97 (19111. 

(9) 18 0. W. K. 1813 (l9Uj. 

(8/ 89 Mod. L. J. 631 1 ». o. 16 Cr. L J. 780 ' 
(19161. 

(4) 1. L. R. 88 AC’ 168 : 8 . o. II Cr. L. J. 

, 8081 7 Att L. j; 108 tl»08). 


J,, who heard the case in the first 
instance, thought it very doubtful 
w'hether the High Court, in exer¬ 
cise of its powers of revision, had 
any jurisdiction to allow a composition, 
and directed a reference to a Bench of 
two J udges for determination of tfte ques¬ 
tion'. Knox and Keiamat Husain, JJ., 


were satisfied that the High Court had 
the.pow'er and based Iheir view on Abadi 
Begum v. Ali Huncn (5), a case under 
sec. 617 and by no means analogous. No 
reference was made to the terms of 
s(‘C. 345; but reliance was place<l upon 
sec. 423, cl. (J) read with sec. 439. The 
question arose again in Nngi Ahmad 
v. King-Emperor (0), where Tudball, J., 
doubted the correctness of the decision 
in Emperor v. Ram Byari (4), as in¬ 
consistent with sec. 345 (5); but as a 
single Judge he felt bound to abide by 
that ruling. The question came up for 
consideration again in Emperor v. Ram 
Chandra (7), where Knox, J., held, with¬ 
out reference to his fjrevious decision to 
the (*onlrary eflect in Emperor v. Ram 
Pyari (4t, that a Court of revision can¬ 
not allow the composition of an offence 
which had already resulted in a conviction 
before the proposed settlement. In the 
tdiief Court of the Punjab, the question 
was considen^d in Nidhan Singh v. hmg- 
Emperor (8). Chatterjec, J., double;! tlw 
correctness of the view that a conuw)sition 
cnuld be sanctioned by a Court of revision, 
but felt bound to follow l"'o ijnnqwrted 
[►rocedents to the contrary. 'Iho matter 
has formed the subject ot discussion in 


14} I L B 82 All l'>3; 8. 0 . 11 Cr, h. jw 
SOI; 7 All. L. J. 103 (1909). 

(6) [1897] All. W. N. 26. ^ , 

.ej „ All. L.J. 18 dW, 

(7) I L. B. 87 AU.',187'. ■.,'41. 48 A.11..'L 
io4 5 16 Cr. t. tl8l4V 

(8) 6 Pttof. L. Bi V 1 i*. J- 

■ 
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two recent cases before the Court of the 
Jmh'ciiil Commissioner of Oiidh, Ram 
Swimiji i>. Emperor (0) and, Lalla v. 
Empenrr (10) where the decision in 
Emperor v. Ram Pyuri (4) was followed, 
withoi^ examination of the terms of sec. 
345. /it is thus plain that the view that a 
Court of revision is competent to grant 
leave for composition of an offence which 
has already resulted in a conviction, has 
been followed either with doubt or reluc¬ 
tance, and always without consideration of 
the true effect of the provisions of sec. 345. 
The supporters of this view have, on the 
other hand, invoked the aid of sec. 4*23, 
cl. (d), which authorises a Court of Appeal 
to make any amendment or any conse¬ 
quential or incidental order that may 
be just or proper; but this is clearly of 
no real assistance. An order for com¬ 
position can in no sense be said to be a 
cousequeiitial or incidental order. There 
are further two weighty considerations 
against the applicability of sec. 423, cl. 
({/). In the first place, it is an elementary 
rule for the construction of slatutes that 
when a special provision, obviously ex¬ 
haustive in its sco^K?, has been made for a 
sjrccial topic, as in sec. 345, th<>, scope 
ther(‘of cannot be indirectly enlarged by 
reference to a general provision, such as 
that contained in sec. 423, eJ. (d). Jn 
the second place, cl. 5 was introduced into 
the Code for the first time in 1898 to meet 
the effect of the decision in Empress v. 
Thompson (11), and el. (d) was also 
introduced-into sec. 423 at the same time; 
if the Legislature had intended that com¬ 
position of offences should fte allowed 
during the pendency of an application for 
revision, sec. 345, cl. (5) might have 

l.L. R. saAll IfiS: 8. 0 . 11 Cr. L. J. 

208 ; 7 AIL L. J. 108 (lOOOl, 

(9j 18 O.C. 161. 

(10) 17 0. C. 92 : 8. C. 16 Cr. L. J. 667 (lOlBj. 

(11) I. L. R. 2 All. 336 (1870). 


been suitably framed ; it is inconceivable 
that compositions during appeals should, 
have been exjiressly mentioned and con# 
liositions in revision should have been left 
to be inferred from sec. 423, cl. (d). The 
|M)sition then is fhat sec. 439 empowers 
a C'Ourt of revision—^not to exercise all 
I he powers of an Appellate Court, as is 
sometimes loosely expressed, but only 
such powers as are conferred on a Court 
of Appeal by secs. 195, 423, 426, 427 and 
428, that the power to sanctidn comjiosi-' 
•lion of an offence is conferred on a Court 
of Appeal, not by sec. 423, cl. (d), or any 
of the other sections just mentioned but 
by sec. 345, cl. (5), and, that, conse- 
(liieiitly, sec. 439 which defines the powers 
of 1 he Court of revision does not confer on 
it (he jiower to sanction the comixisition 
of ijtfences. We hold accordingly that 
tliis Court, in the exercise of its revisional 
jurisdiction under sec. 439, is not compe¬ 
tent to grant leave to compound an offence 
under sec. 345, when such^-comjiosition 
has been entereil into after the conviction 
of the accused, ^^'e are, therefore, unable 
to accefit the recommendation nf the Ses¬ 
sions tludge and to grant leave to the 
])artios to compound the case. 

Til tlie view we take, it becomes neces¬ 
sary to consider the propriety of the con¬ 
viction which, as already stated, is as¬ 
sailed ou the ground that the case 4s 
really one of civil dispute and not of 
criminal trespass. The allegation of the 
complainant was that the accused had put 
up a fence on hil land and blocked his way 
out aud that they had done so with a view 
to insult and annoy him. The case for 
the accused was that the fence had been 
erected on their own land. The accused 
were accordingly charged under secs. 447 
and 604, I. P. C. The Magistrate held 
that the evidence was not sufficient to 
justify a conviction under sec. 604, 

■' J) 
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I. P. C. He then proceeded to con¬ 
sider the charge under sec. 447, I. 
P. C. Upon the evidence, oral and 
documentary, he came to the conclusion 
that the fence had been erected on the 
land of the complainant^ and that the ac¬ 
cused had thereby encroached on liis land. 
Iftf held accordingly that the accused were 
guilty of criminal trespass. This view 
cannot be supported. To sustain a con¬ 
viction under sec. 447, it is necessary to 
prove, as required by sec. 411, not only 
that the accused entered upon the J>ro- 
))erty in the possession of the complain¬ 
ant, but that they did so with intent to 
commit an offence or to intimidate, insult, 
or annoy any person in |H)ssession of such 
property. No such intent has been 
proved in this case; the intent which was 
imputed and was made the foundation of 
a charge under sec. 504 has not been es¬ 
tablished. It is well settled that if a 
l)er8on enters on land in the possession of 
another in tliA exercise of a bond fide 
claim of right without intention to inti¬ 
midate, insult, or annoy the person in 
possession or to commit an offence, then, 
although he may have no right to the land, 
he cannot be convicted of criminal tres¬ 
pass, Empress v. Budh Singh (12), lie: 
Shistidhur (13) and Jura Khan v. King- 
Emperor (14). The case before us is 
cleaxly one of civil dispute and the Magis- 
trate has not found the elements essential 
to sustain a conviction under sec. 447, I. 
P. C. The result is that we set aside the 
convio^ons and sentences and direct that 
the fineE, if paid, be refunded. 

8. C. M. Conviction set aside. 

(lit) I. L B. a Alt. 101 

iiS) o'AX. B. App. IB mi.). 

(14) 7 a L. J. 238 (1907). 



CCRIHINAL RBVISIONAL JURISHICTIOM J 

Ref. No. 90 of 1916. 

Mookerjkb, J. \ Karali Prasad 
Shbepsanks, J. I Guru 

1916, j 

14, Juno. J King-Empe^Vib. 

Criminal Procedure Code {Act V oj 1898;, tec. 
isi—Indian Penal Code [Act XLV of 1SOO'„ tecs. 
4 S 6 , 4^7—Conviction un ter sec. 456 whfH charge 
under tec. A57, ptoprietg o‘—Criminal intention 
ij should bs specified in the charge in a cats 
under see. 450 Intention of aecuned hoio mag be 
determined bg Court. 

The view that under no circuniKlanecs 
can a convict ion be made under sec. 4C)C> 
of the Penal Code, when the accused has 
been charged with the commission of an 
offence under sec. 457, cannot be main¬ 
tained. 

'* The accused in the middle of the night 
entered the house of the complainant 
while she was asleep, was caught but 
ultimately ran away. The motive alleged 
by the prosecution was to commit theft of 
the complainant’s ornaments. The ac¬ 
cused was summarily tried for offences 
under sees. 457 and 380, 1. P. G., 
and the trying Magistrate finding that the 
intention of the accused was really to make 
immoral proposals to the complainant 
and thus to annoy her convicted him under 
see. 456, I. P. C. 


Held— 2'hat although the specific inteni, 
namely, the intent to commit theft was not 
established, yet it was competent to the 
Court to convict the accused under see. 
456, L-P. C., sec. 338, Cr. P. (■■, being 
clearly applicable to a case of this.^^y 
character, and the accused not having in' 
any way been prejudiced by such cprt- 

viction. 


Jharu Skeikh V . KiNG-EMFB&oa (1) 

distinguished. » 


(1) 16O.W.8. 
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That it is well settled that to sustain 
a conviction under sec. 466 it is not neces¬ 
sary to specify the criminal intenJtwn in 
the charge; it is sufficient if a guilty inten¬ 
tion Ls proved such as is contemplated by 
sec. HI, 1. P. C. 

That the intention may be determined 
a.s well from direct evidence as from the 
conduct of the party concerned and the 
attendant circumstances and in the cir¬ 
cumstances of the case the Court could 
presume that tTw accused effected the entry 
with on intent such as is provided for by 
sec. 441,1. P. C. 

This was a reference under sec. 488, 
Cr. P. C., by C. Tindell, Esq., Sessions 
Judge, Bunhura, dated 6th June 1910, 
njcommendhtg that the order of Babu^ 
Akshaykumar Sen, Deputy Magistrate, 
Bankura, dated 25th May 1916, convicting 
accused under sec. 456,1. P. C., and soii- 
tencing Jiim to six weeks’ rigorous impri¬ 
sonment, be set aside and the case be 
retried. 

The facts will appear from the judg¬ 
ment. 

No one aj)poarcd on the lieference. 

The Judo MEM ov the Court was as 
follows :— 

This is a reference undei: sec. 488, Cr. 
P. C., by the Sessions Judge of Bankura. 

The facts material for the determination 
of the questions raised on this reference, 
may be briefly stated. On the morning 
of the 29th April 19^6, one»(jolap Goalini 
lodged an information in the Police 
Station at Nejhia that, at midnight, Karali 
Prasad Guru had entered into her house 
while she and her mother were asleep on 
the same bod and that the entty was made 
with intent to commit a theft of her orna¬ 
ments. She woke up as aoon as her body 


was touched, and noticed the accused who 
took away her ear-ring from her right ear. 
She caught his clothes and raised a cry. 
Her mother awoke, lighted a match and 
caught the man.' He pushed her down, 
tried to free himself from the hold of the 
complainant but failed, and ran away 
naked, leaving his wearing cloth behihd. 
On this information, the Police took 
action, arrested the accused, and sent him 
iq) for trial. He was theti summarily 
tried of offences under secs. 457 and 380, 
1. P. C., that is, lurking house^trespass 
by night and theft from a dwelling-house. 
Ho pleade'd not guilty and filetd a written 
statement. The substance of his defence 
was that he had for a long time carried 
on an intrigue with the complainant and 
bad on the night of the. incident enlere<l 
the house at her invitation ; he‘denied the 
theft of the ear-ring and asserted that the 
<‘]oth jwoduced in Court had never been 
worn by him. His story was in effect 
that as soon as he disctfv'cied that the 
mother of the complainant was awake, he 
stealthily withdrew from the place -in 
fear. Evidence vva.s adduced on behalf of 
the prosecution not only to ]Wove the in¬ 
cident as alleged by the complainant, hut 
also* to show that she was a respectable 
woman and hud led a blameless life since 
the death of her husband, 6 or 7 years ago. 
The accused, on the other hand, brought 
forward witnesses to depose that he had, 
tor some time past, carried on an intrigue 
with the complainant. The Deputy 
Magistrate 3f*ame to the conclusi^' that 
the incident had happened as narrated by 
the complainant and her-^ witnesses. 
Ho Slso held that the story of an intrigue 
between the complainant and the accused, 
as told by the diefence withesses, was un¬ 
true and that the accused had entered that 
night into the house of the oomplainliut, 
not to commit theft as she alleged, nor to 
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cany on an intrigue at her invitation, aa Ae 
^^BOTied, but really with a view to make 
immoral propoi»lB to her and thus to 
annoy her. In this view, the Deputy 
Magistrate convicted the accused under 
sec. 456, 1. P. 0., and sentenced him to 
six weeks* rigorous imprisonment. The 
accused thereupon moved the Sessions 
Judge on the ground that the conviction 
under sec. 456 was illegal, on the authority - 
of the decision of this Court in Jharu 
Sheikh v. King-Emperor (1). The Ses¬ 
sions Judge has accepted this con^n- 
tion and has recommended that the con¬ 
viction may be set aside and the accused 
retried* We have carefully examined 
the record and arrived at the conclusion 
that the conviction should be sustained. 

The decision in Jharu Sheikh v. King- 
Emperor (i), by reason whereof the Ses¬ 
sions Judge felt constrained to make this 
reference, is, we think, distinguishable. 
There the accused was charged with 
offences under* secs. 457 and 360. Aa 
regards the charge under sec. 457, the 
intent imputed to him was the commis¬ 
sion of theft. The defence was a complete 
denial of the incident, and, the prosecu¬ 
tion was said to be due to malice and ill- 
feeling. In these ' circumstances, \his 
Court held that no conviction could pro¬ 
perly be made under sec. 456, till the 
charge under sec. 457 had been amended. 
The reason assigned for this opinion was 
that the accused must have been seriously 
prejudiced by not knowing what really 
wMv\^^ charge against him. It is not 
neoei^Niiy. for us to express an opinion 
upiim the question, whether this view was 
correct, even in the circumstances of 
that case. But it is plain that if the 
Court intdsded; to: formulate an inflexible 
rule of univecsal application that under 
IK> a ecnviction be made 

■ -fU:. 


under sec. 456, when the accused has 
been charged with the commission of an 
offence under sec. 457, the view cannot 
possibly be sustained. Sec. 238, Or. P. 
C., which provides that when a person is 
charged with an offence aud facia are 
proved which reduce it to a minor offence, 
he may be convicted of the minor offence, 
although he is not charged with it, 
would clearly be applicable to a case of 
this character. This view was adopted 
by West and Nanabhai, JJ., in Queen- 
Empress V. Baluj (2). There the accused 
had been convicted by the trial Court 
under sec 457; on appeal the conviction 
was altered to one under sec. 414. The 
High Court held that sec. 457 applied to 
what might be called a composite offence, 
and, consequently, under sec. 238, Cr. P. 
C., an accused might be convicted of any 
element of the composite offence which 
constituted a minor offence. A similar 
course was followed in Emperor v. Ishri 
(3). There the accused was charged under 
sec. 457, but convicted under sec. 456, as 
the intent imputed to him was not es¬ 
tablished ; the conviction was sustained by 
the High Court (See also Sher Singh v. 
Empress (4). We are of opinion that.the 
decision in Jharu v. King-Emperor (1) 
must bo limited to its special circum¬ 
stances, and, in this connection, the warn¬ 
ing given by Lord Halsbury, L. C., in 
Quinn v. Leathern (5) may be usefully 
borne in mind, namely, that every judg¬ 
ment must be read as applicable to the 
particular facts proved or assumed to be 
proved, since jjho generality of the express 
ainna which, may bo found there, are not . 
intended to be expo-sitions of the whple law 

(1) IS r. W. K, 696 (191^).. , j ' 

(2) Bona-Cr. 288. .. s' 

(3) I. L. R. 28 All. « ' 

(4) I 
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but governed and qualified by the particu¬ 
lar facts of the case in which such expres¬ 
sions are to be found. We cannot, con¬ 
sequently, hold that merely because the 
intent imputed to the accused to sustain a 
conv^tion under sec. 457 has failed, no 
conviction can be made under sec 456. 
We are not now concerned with the ques¬ 
tion, w'hether a conviction under sec. 457 
can be sustained when the specific intent 
imputed to the accused is not established, 
but another intent is proved. We are ac¬ 
cordingly not called upon to consider the 
applicability of the class of cases in which 
it has been ruled that a conviction under 
sec. 147 cannot be supported, unless the 
common object of the assembly as estab¬ 
lished by the evidence agrees in essential 
particulars with that laid in the charge. 
Silajit Mahto v. Emperor (6), Poreshnath 
V. Emperor (7) and Rahimuddi v. Ashgar 
AH (8). In that class of cases, the 
weighty observations in Behari Mahton v. 
Queen-Emprenst (9) may be borne in 
mind; “ .t n accused [)erson is entitled to 
know with certainty and accuracy the ex¬ 
act nature of the charge brought against 
him, and unless he has this knowledge, 
be must be seriously prejudiced in his 
defence. This is true in all cases, but it 
is more specially true in cases where (as 
in a case under sec. 147) it is soxight to 
implicate him for acts not committed by 
himself but by others with whom he was 
in company.” We hold, consequently, 
that although the specific intent, namely, 
the intent to coinmit theft, was not 
et^blished, yet it Was coiypetent to the 
Court to convict the accused under sec. 
456, and the only consideration is , whether 
the accused has been prejudiced at the 

<«» I li. R. 86 Okl. MS (1808). 

17) T. L. R. 38 0»t. S86 (t808). 

(8) 8 0. W N 8-:» 0 t t a 27 Cbt 880 

W I. L. B. 11 C»l. 108 (iSOi). 


trial by the conviction for a mBior offence, 
in conformity with geo. 288, Cr. P. Q. 
In the determination of this qiueiUon, as 
pointed out by Gouoh, G. J., in R. v. 
Govindas Haridas (10) the fiaiure cl the 
case made at the trial against the prisoner, 
the evidence that was given and the line 
of defence set up by him, are all matters 
to be taken into condderatioR. 

Now it is well settled that to sustain a 
conviction under sec. 456 it is not necessary 
to specify the criminal intention in the 
ch^^rge; it is sufficient if a guilty* intention 
is proved, such as is contemplated by 
sec. 441; Koilash Chandra v. Queen- 
Empress (11), Balmakand v. Ghansam- 
ram (12), Premanundo v. Brindahan 
(13), Emperor v. Ishri (3), Sher Singh 
V. Empress ^4), Lalji Ram v. Queen- 
Empress (14) and Ramrang v. King- 
Emperor (16). In the case before us, 
the accused admitted his {Hresence at 
midnight in the house of the complainant. 
He alleged that he went th?re by invitation , 
of the complainant with whom he had an 
intrigue. Evidence was directed at the 
trial to this point by both the prosecution 
and the accused, and the question in con¬ 
troversy has been decided. The trial 
Gonrt has drsbelieved the defence witness¬ 
es and has accepted the prosecution 
testimony. The Sessions Judge has ex¬ 
amined the evidence and has confirmed 
the view of the Deputy Magistrate. We 
sec no reason to differ from these opi^u- 
sions. Tljic j^sition then is that the ac¬ 
cused is found at midnight in tlRpti^ hause 
of the complainant, a respectable Wkbw, 
whilp she is asleep on the same bed tritfa 

'St I. L R. SS AIL 48 (1806). 

4> £I88S1P. B. u 
(»0) fl H 0 », O. 7S 
. (It) I.L. R. 18 Cs). 187 (1811). 

US) 1 L. R.%StMl MKhMMr, 

(IS) h b.R stmsti &m\ 

(14M>88^1 P R IS. 

(10) [ISOS] P. B. IS. - . : " ' 
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her mother' He is caught, strugg^^tp 
get off, and altimately runs away, living 
bis wearing cloth behind. . The explana- 
ticHi he offers for his presence in the house 
at dead oS. night and for this singular in¬ 
cident, has been rejected*. What, then, 
could, have been his intention? The 
answer is best given in the words of Hill, 
J., in Koilash Chandra v. Queen-Empresa 
(11): “what we have then to deal with is 
the case of a man, a stranger, who uninvit¬ 
ed- and without any right whatever to be 
there, effects an entry in the middle of 
the night into the sleeping aimrtmeifk or 
tw'o women, members of a resirectable 
household, and who, when an attempt is 
made to capture him, uses great violence 
in the effort to make good his escape. 
Under such circumstances, we think 
the Couft ought to ])resumc that 
the entry was effected with an intent such 
as is provided for by sec. 441, 1. P. G.” 
In the language of Pigot, J., in Prema- 
nundo v. Brindaban (13) “ the position of 
.thnaccused and all the facts preclude any 
notion of his going there to steal or for 
any purpose save his own pleasure; the 
facts are good evidence of an intent and 
of an intrusion on privacy within the mean¬ 
ing rrf sec. 509, I. P. (\, ana, thei*efore, 
the intent to commit an offence within the 
meaning of sec. 411 is made out.'’ To the 
same effect are the ob-ievvations of 
Banerjee, J., in Balmakand v. Chansam- 
rOM (19) and Turner, C. J., in Sambari v. 
Qu^bn (16). As was pointed out by Baner- 
jftf, J., the intention may be determined 
as ix^l from direct evidence as from the 
conduct Of the ps^ty concerned and the 
attendant circumstances, for as* Lord 
BU^)b(»rDUgh, C. iT., said in R. v. Diivon 

in l-h n. tSG«I.SS7 dssa'. 

'(iS| i. ti.lt. 3<i Oftt. 

J * '''-v' : 


(17) “ it is an universal* principle that 
when a man is charged with doing an act, 
the intention is an inference of law result¬ 
ing from the "doing the act.“ We are 
further clearly of opinion that the accused 
has been in no way prejudiced and will 
gain nothing by a retrial. Tf a redial is 
directed, if he is charged utulor sec. 466, 
if it is alleged that the trespass was com¬ 
mitted with intent to comtnit an offence 
under sec. 509, and if he urges in defence 
that he entered into the premises at the 
invitation of the complainant with whom 
he was on terms of intimacy, w'hat will 
be the question for investigation? The 
very question w'hich has now been deter¬ 
mined on evidence adduced on behalf of 
the complainant and the aa-used. We 
feel no doubt whatever that, in tlicsc cir¬ 
cumstances, it would not be right tc> direct 
a. retrial and afford a i)os8ib!e opixirtunity 
for the manufacture of perjured evidence. 
As regards the sentence, we are of oj)inion 
that it does not err, by any meaus, in the 
direction of severity. The offence com¬ 
mitted was very serious. The conqilain- 
ant is a respectable woman, and though 
she occupies a humble station in life, she 
is entitled to full protection of the 
law. The accused, on the other hand, is 
said to be well connected and is a jicrson 
of means and some position, but that is a 
good reason, why he should iiot.be tjea<(?d 
with misplaced leniency. I'lilcss ex¬ 
emplary sentences are f)as.si(! in these 
cases, persons, who are iiicline<l to run 
the risk of detection in the commission of 
such offences, are not Jikely to be dete|f^, 
We aocordiAgly decline to interfere iti th© 
exercise of our reri^ionol jurisdietion and,, 
direct that the a<-cuscd be called upon 
to surrender, so that he may s^rv© out 
remainder of the term ot imprisonment;; 

^s. c. M. . -y*',,;,.; / 

(i?) i n. 

♦ f Vi" " * 
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PATNA HIGH COURT. 
rciVlL REVISIONAL JURtSOlCTlON.] 
RtJLB No. 46 OF 1916. 

Babu GIanoa Prabad, 
’^laintifiF, Petitioner^ 

V. 

N AND IT Ram, Defendant, 
Opposite Party. 

Retturn of n plaint un ler »^e S3 {t\ PtovmeUl 
Sm'tll CauM Courts Act {IX of 1387)—High Court's 
ffomr o' inter^erenes—Sse. SS, Provineiat SnuiU 
Cttuso Courts Act, sea. US, Civil Procedure Cole 
{Act V o' 1908), and sea. 107, Government of India 
Act of 1615 . 

Where a Provincial Simll Cause Court 
returned a plaint for presentation to a 
proper Court on the ground that the “suit 
involved a question of title which should 
be tried in (f regular suit “ and the Plain¬ 
tiff thereupon moved the High Court and 
obtained a rule, on a preliminary objec¬ 
tion taken that the order under sec. 23 

(1) is not covered by sec 26 of the Provin¬ 
cial Small Cause Courts Act: 

Held —That there is a good deal of dis¬ 
tinction between disposing of a case and 
deciding a case. A ca.?c is something 
less definite than a suit. The meaning 
of the word “ decided ” as held in Subal 
Ram Durr v. Jagadananda (1) approved. 

Umbsh Chandra v. Rakhal C'handha 

(2) referred to. 

Under sec. 115 of the Civil Procedure 
Code the High Court would only interfere 
if the question were one of jurisdiction. 

The Calcutta High Court’s powers 
under the Charter Act have been exercised, 
with few exceptions, only in cases where 
jurisdiction^ has been exceeded or the 
Judge has ignorantly or perversely refused 
to exercise or made only a colourable 
pretence at exercising judisdiotion vested 
in him by law. This limited power 
aHouId he exercised only when irreparable 

(1) M C. W. N. 403 H60#). ' . ’ ( 

(a) 15C. W. N, 


injury would be caused to one P/ the liti- 
gouts if rnatters were not set right. 

Chandi Rat v. Kripad Bay (8) and 
Amjad Ali V . Ali Hussain Jqhar (4) 
referred to. ' 

Sec. 23 (1) of the Provincial Small 
Cause Courts Act is designed to meet 
cases in which a Small Cause Court Judge 
is satisfied that the question of title 
raised is so intricate that it sItotUd not be 
decided summarily, but in a Court in 
which the evidence is recorded in' full and 
the decision is open to appeal. The matter 
is one of discretion, and where discretion 
is dested in a Court, it is not open to in¬ 
terference unless it has been exercised 
ignorantly or perversely. 

This case arose out of an order jmssed 
l)y Babu Charu .Chander Mnkerjee, Sub- 
urdinate Judge, vested with the powers of 
ji Small Cause Court Judge of Patna, 
dated 17th March 1916. 

The facts out of which the above case 
arises are briefly as follows:—One Sheo- 
nath Parshad owned and Assessed two 
houses commonly known as godown 
houses situated at Mahulla Marufganj in 
Patna City. The said owner gave the 
above two houses in usufructuary mort¬ 
gage to the Plaintiffs-Petitioners under 
a dedd, dated the 10th June 1914, ioie a 
consideration of Es. 4,000 carrying inter- 
fst at the rate of 12 per cent, per annum 
and the Plaintiffs had the deed executed 
in the name of the Plaintiff No. 1 who is 
the head of the Plaintiffs’ family. One 
of the two holises covered by the Jilole* 
said usufruotulry mortgage^deed had 
let out to the Defendants Opposite Plwfty 
at a rental of Es. 20 per mensem fYom 
before* the usufructuary mortgage and it 
was provided in the meuitgage-deed that the 
Plaintiffs would be entitled to recover rwit 
from the Opposife Party. The Plaintlffsiis 

(S) 16 0. w.N.esatisiiu 

(4) 16 c. w. N. 866 (iweji, , ;' 


Sharfudoin, J. 
Rob, J. 

1916, 
Jane. 
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usufructuary mortgagees instituted a suit 
for rent for the cnid house in occupation 
uf tibe Defendmits Opposite Party for 
period commencing with 1st Ashar 
Sambat 1971 to 30th Aghan Sambat 1972 
in the Small Cause Court a? Patna. 

The defence inter alia was that the De¬ 
fendants were maliks of the house at the 
time and that the house was held before 
under a third persofl by the Defendants. 
The Small Cause Court Judge passed 
the following order on the 17th March 
1916 :—“ The Plaintiff sues for rent, but 
the Defendant alleges that he is at pre-* 
sent the malik and that he held before 
under a third person. This suit involves 
a question of title which should be tried in 
a regular suit. Plaint returned for pre¬ 
sentation to a proper Court.” Against 
the said order* the Plaintiffs obtained the 
present rule. 

Messrs. Fakhntddin and Nirsu Narayan 
Singh for the Petitioners. 

Mr. Rat Tribhnbannath Sahai for the 
Opposite Party, 

The Judgment of the Court was as 
follows;— 

^ Bob, J.—^In this matter we are asked 
to interfere either under sec. 25 of the 
Small Cause Courts Act or sec. 107 of the 
Government of India Act with an order 
made by a Small Cause Court Judge under 
sec. 28 (1) of the Provincial Small Cause 
Courts Act. The preliminary objection is 
taken thtft an order made under sec. 23 
(1) is not coveted by sec. 25. Two cases 
have been quoted, cme on mther side. In 
Bubal Ram Butt v. Jagadananda (1) the 
judgment was orm to which my learned 
brother was a par^, I agree with the 
conduskuis iirived at ther^n with regard 
to the of ^ word dacid^," 

even tbesti^ ht ^ Ohanidm v. 


JBakhal Ghandra (2) its c orr e c^new* 
was questioned. I would lay fliinphfttna 
on the distinction between disposing of 
a case and deciding a case, but wouIcT con¬ 
cede that the meaning of the word case, 
as commentaries, on sec. 115 of the Cjyil 
Procedure Code indicate, is not without 
difficulty. A case is something less defi¬ 
nite than a suit, and it may be argued 
that a proceeding in which a Small Cause 
Court Judge discusses and decides the 
question whether a plaint should be re¬ 
turned may be regarded as constituting 
in itself a case. It is not in the matter 
before us necessary to go deeply into this 
question, for whether we regard ourselves 
as taking action under sec. 25 of the 
Small Cause Courts Act or sec. 115 of the 
Civil Procedure Code, or sec. 107 of the 
Government of India Act, the point in 
issue seems to me to be the same point. 

Under sec. 115 of the Civil Procedure 
Code we could only interfere if the ques¬ 
tion were one of judisdiction. Prom the 
earliest- days of the High Court at Port 
William when Mr. Justice Norman intro¬ 
duced superintendence to the notice of 
his colleagues as a term having ” a legal 
force and significance well known to the 
Legislature ” the Court’s powers under 
the Charter Act have been exercised, with 
few exceptions, only in cases where juris¬ 
diction has been exceeded or the Judge 
has ignorantly or perversely refused fo 
exercise or made only a colourable pretence 
at exercising a jurisdiction vested in him 
by law. As I read the judgments in 
Chandi Bay v. 4'ripal Bay (3) and in 
Amjad Alt v. Ali Hussain Johar (4) even 
this limited power should be exercised^ 
only when irreparable injury wiould 

' *■'" ' ' 

(2) 16 C. W. N. ««6 , <, ’■ 

(») 16 C. w. N. C8a ■ 

(4j 16 0. Wt N. 
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caused to one of the litigants if matters 
\\ere not set right. In the .«iuie before 
us no irreparable injury is beiiHg caused. 
The plaint has been returned. 'Ihe 
Plaintiff has an aniplfe remedy in the 
0#urts of ordinary jurisdiction. 

Nor would 1 interfere under sec. ‘25 
of the Small C-ause C’ourts Act, had 
1 £)ower to do so. Sec. ‘23 (1) is desigued 
to meet cases in which a Small Cause 
Court Judge is satisfied that the question 
of title raised is so intricate that it should 
not be decided summarily, but in a Court 
in which the evidence is recorded in full 
and the decision open to appeal.* Idie 
matter is one of discretion, and where dis¬ 
cretion is vested in a Court, it is not open 
to our interference unless it has been exer¬ 
cised ignorantly or perversely. Whether 
we look at the matter from the point of 
view of superintendence or revision the 
question in issue is whethei’ the J udge lias 
acted ignorantly or iierverscly. 

In Umesh Chandra v. liaktial Chandra 
(2) the Divisional Bench declined to be¬ 
lieve that there could be any intricate 
question of title in a dispute over the 
carcase of a goat. 

In the case before us the suit is for house 
rent. If title in the house was in 

jgood faith disputed, the Judge would have 
been most unwise to adjudicate upon it 
summarily. The Judge beard the 
lUeaders and decided that the title of the 
Plaintiff had been challenged in good 
faith. I see no reason for believing that 
v his decision tyae either ignorant or 

peaNreroe. • 

application should be .rejected 

with costs—hearing fee, two gold mohtoB. 

A. K. R. . Application refused. 

1C C. W. N. 

. , . “'4'-'. 
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PATNA niQH: COfltT, 

[OIVIL APPBUATB JtrB»1>IBTIOir.l 
Appeal from Afpbllatb Dbobbr^ 

No. 4201 OF 1913 * 

Mulliok, J. I Tori Obair, 

1916, *' Defendant, Appellant, 
Heard, 14, April. > v. 

Judgment, Lbda Obaok and anr., 

26, April. , Plaintiffs, Respondents. 

Abctriffin-fl tribu in Chota Hagpur—lnhtrUtam 
—La%e Indian Suooution Jot (X o/ 

1865) or mutom—Spoeittl notification uiifitr toe. SSt 
iuued at tht apptUau ttagt, whether hoe retroepee- 
(ive effect- Hieturiotd voorkt, refmrre i to in appeal — 
Prof riety 

Notification, dated 2nd May 1913, 
issued by the Government of India under 
see. 332 of the Indian Succession Act at 
the appellate stage of a case did not apply 
where there had already benn a decision of 
a cvnipetent Court regarding the rights of 
parties. 

In the case of codified law the ordinary 
practice of the legislature is to make 
special provision when it thinks fit to do 
so for the saving of custom, usage and 
ordinary rights. There is no authority 
that, after customary law has been 
stereotyped in the form of a statute which 
contains no provision saving custom, it m 
open to a Court to give effect to custom, 
much less to a custom inconsistenjt with 
the stattUe. As the Indian Succession 
Act contains no clause saving custom, the 
Courts are not competent to aoe^pt cus¬ 
tom as a season for deviating frofUt^He pro¬ 
visions df the Act. 

References to works of history {not 
given in evidence or referred to in the 
Court of first instance) at the Appellate 
stage are irregular anA to be oivoided. 
Vallabha V. Madusupanab i$). 

(S) t L. a JbS 490 

"V . ,. . ...— . ,,,,,-1-- 
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Tdni Obain V . Lbiu Obaon. 

This wag a Second Appeal preferred 
agf^st tfae.dedgkoi of B. H. Eingsfozd, 
Esift, Judicial Cosumsaioner of Chota 
Nagpore, dated the 6th September 1913, 
reveraiiig a deciaum of Babu Badha 
Kanta G-hosh, Munsif at itanchi, dated 
the 2l8t January 1918. 

The facts but of which this appeal arose 
were shortly as follows :— 

^ One Sakia Oraon died leaving three - 
sons, viz., SoiUra, Leda and Karma; 
Bomra died, leaving the Defendant Tuni 
Grain as daughter, and Karma died leav* 
ing a son Budhu Uraon, Plaintiff No. 2, 
while Jjeda was alive being Plaintiff 
No. 1. The Plaintiff”s case wats that 
the disputed plots belonged to Somra as 
his occupancy raiyati lands and he. was 
in possessioiv by cultivation until his 
death. That on. the death of Somra. the 
properties devolved on the Plaintiffs but 
that the Defendants dispossessed them. 
That according 1^ the custom prevailing 
amongst these people dangldevs are ex¬ 
cluded from inheritance and th(! Plaintiffs 
are the only heirs of the deceased Homra. 
The Plaintiffs prayed that their right by 
^inheritance to the disputed lands be 
declared and they be put in possession qf 
the same, and bo allowed mesne i)rofit8. 
The* defence was a total denial of the 
Plain^ffs* rights. 

The first Court held that the parties were 
not Hindus and that they were governed 
hy the; Xndiafi Succession Act and that 
the P[li>W|&t.pbuld not be j^he heirs of the 
deceaeed p0!lkm in the-'^presence of his 
^ughter As to custom, 

the P^axy O^irt held that t^ 

evidej^ oiu t|l;ia was very meagre. 

Ths fiMt Oqwu^’s jsM^ent was passed on 
2l8t : Fl^ ptDc- 

ferred 





nn 2nd May 


1913, the Government of Tndia issned a 
Kotifioation No. 560, Home Department * 
(Judicial), Simla, in exercise of the powers 
conferred by* sec. 332 of the Indian Suc¬ 
cession Act (X of 1865) i<^ the following 
effect:— ^ 

“ The Governor-General in Council is 
pleased to. exempt all Mondas, Oraons, 
Santals, Hos, Bhumij, Khasiaa, Ghasis, 
Gonds, Khonds, Kokawas, Kurmis, 
Malegurias and Pans dwelling in the pro¬ 
vince of Behar and Orissa from the opera¬ 
tions of the Indian Succession Act re¬ 
trospectively from the passing of the Act. 
Provided that this notification shall not 
be held to affect any person in regard to 
whose rigEls a decision contrary to its 
effect has already been given by a compe¬ 
tent Civil Court.” 

The Judicial Commissioner held that 
the notification applied to the case and he 
further found that ” it is irerfectly dear 
from the authorities (Father Hoffman, S. 
J., Slacke and S. C. Boy) that under 
Uraon custom which governs the parlies, 
the daughters are excluded from inherit¬ 
ance of immoveable property.” But he 
held that the Indian Succession Act would 
govern the parties. He therefore decreed 
the ^appeal and the Plaintiffs' suit for khatt 
possession. The Defendant thereupon 
preferred this Second ApiK\‘il. 

Mr. Atul Krishna Kay for the Appel¬ 
lant contended that under sec. 6. els. (c) 
and (e) of the General Clauses Act, the 
notification cannot affeci the j)resent case< , 
As a decision ha» already been arrigl at 
by the learned Munsif as to the 
of the parties in the case, the notification 
cannot apply. He then referred to 
2 30, 331 0“^ of the # 1 ^ 

siim Act. Maxwell on 
of Statutes,' 6th, 'and ^ 

360, 
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27, p. 160. Kaunsilla v. Jm* Singh (4) 
' and Gopesioar Pal v. Jiban^Ckandra (6). 

Mr. Ray Guru Satan Prgaad for the 
Bespondent eubmitted that the notifica¬ 
tion applied to the facts of the case and 
hflA retrospective effect. Even if the 
notification is not applicable, as there is 
a finding of custom by the lower Appellate 
Court, that custom would govern the 
parties. 

Mr, A till Krishna Ray in reply.— 
Custom cannot override the sfaiutoiy law. 
The parties are not governed by Hindu 
law. They are governed by the Indian 
Succession Act, which contains no ^ving 
clause as to custom m: customary rights. 
The finding of custom arrived at by the 
Court of Appeal below has not been pro¬ 
perly arrived at. He could not properly 
refer to works mentioned for such finding. 

The JuDGMRNT OF THF. CouRT was a.®! 
follows 

'l^he Plaintiff and the Defendant are 
Orsons, an aboriginal tribe in Chota 
Nagpore. The suit is for recovery of 
pos.'^ession of certain lands on the allega¬ 
tion that by custom the Plaintiffs who are 
the male agnates of one Somra, deceased, 
are entitled to succeed to the exclusion 
of the Defendant, who is the daughter. 
The Mimsif dismissed the suit holding 
that as the Ipdian Succession Act 
applied the parties being neither Hindus, 
Muhammadans nor Buddhists, the 
daughter had'S, preferential right to the 
brother and brother’s son. But the 
leai^d Judicial Cloninaissioner has set 
aside that decree o^ the ground thiat the 
SuccSision Act did not apply by reason of 
a special notific^ion iisutid un^r sM. 332 
ef the Act by the Gov^mmen^ of India 
dnring the pendency of the a^pea4l»f<>te 

4 I fi. R, SJAJl sw IPI'). 
i®) I. L R 41 ilJjLlllOts 0. 0. W. 
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Plaintiffs had proved a is^eckd cusfxHn 
that females are excluded from inherit¬ 
ance to immoveable, propnty. The 
present appe^ before me luis been pre¬ 
ferred by the Defendant. 

It is (dear that the learned Judicial 
Commissioner is wrong in holding that 
the notification of , the Government of 
India applies to the present case. Tb^ 
notification expressly states that it is not 
to apply when there has beep a decision 
<9f a competent Court regarding the 
rights of the parties. I cannot agree 
with the learned Judicial Commissioner 
that the decision here means mme final 
decision such as would operate as res 
judicata. The Munsif’s decision was the 
decision of a competent Coprt and in my 
opinion the rights of the parties are un¬ 
touched by the notification and are 
governed by the Succesdon Act. 

It is contended howej^er by the learned 
Vakil for the Bespondent that the learned 
Judicial Commissioner has found that a 
custom exists to exclude females and that 
this custom must override the statute. 

Now the applicability of custom to that 
case before us arises by virtue of sec. 37, 
Act XII, 1887, and it cacmot be disputed 
that in the ‘case of Hindus custom.out- 
weighs the written text of Hindh law. 
As regards Muhammadans although there 
are cases io the contrary it has been held 
that -custom cannot over^de the text 
of the M^baqunadan law.. v. 

Diioan (1). So agun in th^case of trade 
custom it has been held usages may 
he proved to ov^nde tbi' law merchant, 
that is to say, the In the 

case of codified law w ordinary |Mractioe 
of. ihe legislature, is to make ^^em^ provi- 
sic^'.t^litn it thiiUcs fit to 4o. so for the 
saving of oustcHfii usage and. 
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Cmittnto. 


irOTM. 


Kdit«rul Koiu— 

Abiiolx-* 

Current Indiitt Omcs olxSBvil 
NOTIB'9 OF CAMS 
Bnolihh Gam— 

(King’a Bench Blvielon.) 

Res f. Commandant oC 
Alesandra Bark, Hx 
pane Reznik. li§f§nce 
uf the Realm Act-^In- 
i('ritmml-^HabeAa oor- 
poa .. clsssTil 


* Calcutta High Court. 

(Civil Apm.LAmi 
Amir All Sardnr and anr,«. 

Nazir nud ora. J^oetntUU 
lasolvenctf Aet^ e. BB^Order 
viihout anif enquiry ihoutd 
be eet atide .. clsssTli 

(OninmAL Rbyihiomal.) 
Gadadhar Daa and era. t. 
Rlug-Bmpcror. Criminal 
J^ocedure Code^ it, 133, • 
143—^Valmncr.. clsxxviil 


to further enquire into the tiature of 
alleged oflVnees or the cause of arrest was eS 
jH'essly proel tided under the Onlina rices inotll'*; , 
IKirated into the Act. The Indian Act of 
which incorporates in it the War Ordi- 
nances jiassed since August 1‘dM seems* to. b© 
more drastic in some respects than the English 
" J)efence of the Realm Act an<l the Regiilationa , 
framed thereunder. 


ntPORTS t*t Indaxi. 


Internments in India and England- Habeas 
corpus. 

The application for a writ of habeas corpus 
by iv. N. Patel and others helore ^Ir. Justice 
Chaudhnri whi^h was recently <Us|xised of is 
certainly a case of first iinjiressiotj so far as 
India is concerned. Jt was ipiite competent 
for the High t'ourt to is.-^ue a writ in the 
eircIIinstances of the case. Jt the arrest and 
detention of the petiftoners wort; under sec. u4 of 
the ('ode of Criminal Ihoeedure and the persona 
ari'ested were not brought before a !\I a gi strata 
within ‘24 hours and being tletained not in 
accordance with the law thi*reaftcr, the High 
^^urt might on a projier application being made 
issue,a writ for the ))roduction of the ]x*rsons 
before the (Jourt and in the absence of materials 
to justify the alrcst or detention, order theii;;;!*'' 
discha^e. His Lordship observed in this case 
“ that the usual proct'dure in these applications 
is to issue a rule in the first instance and not to 
order the .production of the petitioner. I 
deimrted from the practice as it was not men¬ 
tioned in this case that their detention was 
under the said Ordinances (III of 11)14 and V 
of 1914) and as it appeared from the affidavit 
filed on behalf jB|.,the petitioners that they bad 
been detained considerable time,, wi|hont 
a warrant, men^on’^stispicion that they had 
committed, ^(hlinowh offence, which 

seemed tio illegal and high-band- 

ed.” On .ifheiretdm' of tb« writ as the f|rown 
.pleaded tha^tbe arre^ waA uilder.thd%Mp.nce of 
'Tndia Act. was 

of oiMBitm of the Court ^ 

, 'f ■ ■' ''' . 


Be that as it may, billowing the opinion ex- 
jiressed by Lord Justices Swinfen Ealy, Pick- 
ford and Bankes I'i'garding the validity of the 
Regulations passed under the Defence- of the 
Realm Act, which was s]>ecifically raised in 
issue in King v. Sir Frederick Loch HaUiday 
(20 C. W. N. xci) His Tjordship held that the 
validity of the Regulations passed under the 
Defence of India Act (I of 11)15) and the Ordi¬ 
nances which now form part of the Act w as not 
oj)en to question. 


The chief |K)int of difference between the 
English and the Indian Acts is that the scope of 
the Regulations under the English Act (see 
Reg. 1 IB) regarding restrictions on internment 
are limited to cases of persons who ar6 either of 
“ hostile origin ” or regarding whom there is 
some snsiacion of “ hostile association.” The 
former, it is clear, include uatnralized British 


subjects and the latter, British subjects if sus¬ 
pected of some “hostile associalion.'’ In 
England, therefore, when a person is interned 
even under Reg. 14B, it is compelent for the 
High Court to issue a rule or a 'vrit of 
corpiiv and to enquire into <he hostile origin , ■ 
or “ hostile assoeialion ” ^be person nuc, 
under restraint or inleiTied. In.the case 
mrfe Weber (20 ('• W- ^f* cxvinj see atBoa 
T L. R. and T,. T. Jl. 1916) 
prietv of the order of internment,. Wip« 
questioned hy the petitioner, ^ wrtt , <if 
habeas corpus was issiiftjrjljid .1^6' 
fought ont ftp to the and the 

order discharging''t^ld; as the 


petitioner was i 




hie being of 
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“ hostile origin,” to discharge the burden cast 
on him of showing that he had completely 
tiivested himself of hia German nationality. 
In the leccnt case ex . parte Haznik, rid|ed in 
oiir present issue, the Lord Chief dusticb and 
ticridtoii and Avory, JJ., made-a rule for a 
hnhedfi corpus absolute on btdialf of the peti¬ 
tioner who had been interned on su.spicion of 
being an Austrian subject but who proved him¬ 
self to berof llussian nationality. 


In the case Rex v. Halliday—Ex parte 
Zadiij, above referred to, the a|ipiication was 
by a naturalized British subject. The peti¬ 
tioner did not in this case question the propriety 
of the' order of intt>rnnient, which was evidently 
on account of his ” hostile origin ” and, per¬ 
haps, ” hostile association ” bul he chal,leng(‘d 
only the validity of the Kegulation. It was 
therefore not necessary for the Lonl Justices to 
enter into the merits of the case. But still 
their Lor<lshi[)s referred to the safeguai'ds pro- 
vidoil by the English Kegulation against an 
arbitrary order of intemm<‘nt by the executive 
and suggested that that was a sufficient ” secu¬ 
rity which an interned person had that pro|>er 
consideration would b(' given to the facts of the 
case.” 


The proviso in the English Kegulation I tH 
regarding British subjects nins in the follow¬ 
ing tern)s :—” Provided that any such order (of 
restraint or internment) shall in the case of any 
person who is not a. subject of a state at war 
with His Majesty, include express provision 
for the due consideration by one of such advisory 
committees of any rejn’esentation he. may make 
against the order.” 

‘‘ The advisory committ«'e8 for the purposes 
of this regulation shall be such advisory <*om- 
mittees as are appointed for the purpose of ad¬ 
vising the. Secretary of State with ves)vect to 
internment and de^rtntion of aliens, each' of 
such committees being presided over by a ]^r- 
son who holds or lias held high judicial office.” 

In England, as far as We afe.aware, orders 
of internment have been so far p^sed only 
against perisons of ” hostile' origin.” The 
Defence of the Realm Act pBQBirides other ^^fe- 
guards than representation to the advisory 
committees in respect of arrests and detention 
which we shall notice later on. But fr(^ the 
cases we have citcd.it would appear that it is 
quite comjietcut for the High Court in England 


to enquire into cases of arrest or detention 
by the isspe of a rule nm or writ of habeas 
corpus and to gra*nt relief in a proper case, I n 
the case of Leibman v. The Itin^ ,v20 C. W. N.” 
v) where a writ of habeas corpus was issubd and 
di.scharged on the ground of the petitioner being 
ill the eye of the law an alien enemy, His 
l.ordship Mr. Justice Bailhache observed ” I 
desire with emjihasis to state expressly that I 
am not dealing with the case of British sub¬ 
jects or with aliens who are the subjects of 
neutral countries, and I triist that nothing in 
this judgment will be considered as having any 
hearing- whatever, ujion any 'class of person.-., 
othi'r than alien enemies. T desire to say this 
l)ecause there were some observations by the 
S()li<‘ilor-General as to the extent of the Koyal 
l’r*irogative to whkdi 1 am not prepiired to as¬ 
sent.” The observation of the Solicitor- 
(Jcincral referred to the discretionary |)ow'er of 
(he Crown and its advisers to intern an alien 
I'liemy when he appeared lo he a menace lo 
national security ” without question in that or 
iivany other Court.” 


liesidcs the above judicial safeguard, tlv 
British subject enjoys in England sfiecial 
privileges even under the Defence of Realm 
Act. For instance under the De^nce of the 
Ii(‘ultn (Amendment) Act, J915 (5 Geo. v, c. 
sec. 1, sub-sec. 2, when a British' subject not 
subject to military law is alleged to be guilty ol' 
ail offence against any regulations under the 
Act, he is entitled within six days to claim trial 
by a Civil Court with a jury instead of beiy^ 
tried by a court martial and further the .'tet^ 
provides that before trial and as soon as practic¬ 
able after arrest, the genewff. natnre of the 
charge shall be eoinraunicated to him in writing. 

Hub-Kf;c. (7), however, provides that in the 
event of military emergency arising out of thi^ 
l>resent war His Majesty may by Proclamation 
suspend the operation of this section. 

Althoi'gh t|tere may not be military exigen- 
< ies it nia,\ be that owing to State exigencies 
tlie privileges of British suhjacts in Ipdia have 
bi'en susjiended during the We do not ask 
the authorities in India to go^^ ifur ae to amend 
the Defence of India A<it on lilie$ 5 Geo. 
V. c. but is it too mudi to ask tham to ap- 
])oint some advisory eommittees on fihie lines 
jirovided for in IW. 14B of the English Act to 
consider^ represenfationg |»om interpe4 British 
subjects of His Majesty iA-tfeis cpnntfyf 

186 t 
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CURBENT INDIAN CASES. ' 

(Civil.) 

, Hindu Law. 

SouwDARA Kayak r. Aeunaohelam Chetty, 
r. L. R. 39 Mad. 136 (F. B.). 

The illegitimate son of a Siiclfa by a concu- 
l)ine continuously kept is entitled to get a share 
in the joint family property if tthe connection 
lietwcen his father and mother was not inces¬ 
tuous or adulterous. 


Hindu Law. 

Sot'NNDABA Rayak r. .Arukachelam Cuetty, 
1. ij. li. 39 Mad. .159 (P. B.). 

A member of a joint Hindu family becomes 
<e*|mrnted from <he other members by the fact 
ftl' suing them for partition. * 


Civil Procedure Code, sec. 115. 

Vl I’PULURI ATCHAV\A V. SR[ K.\NCHr.\lAKTl, 
1. li. R. 39 Mad. 195 (P. B.). 

Held by the majority of the Full Bench— 

Under sec. 119, G.'P. C., the High Court 
lias jurisdiction to interfere when an Appellate 
('ourt in the exercise of its admitted juri.sdictioa 
•.IS an Appellate (!ourt he'.d that the Court of 
first instan^was or was not competent to 
entertain a suit. * 


Jtote 0 of Cftoeo. 

BNQLTBH LAW COURTS. 

RING'S BENCH DIVISION.—Before the 
TT oiU) (^HiKP Justice, Scruttok and Avoby, 
•M. Rex V. Comnieindant of Alexandra Park, 
Cx parte Reznik. 2‘2nd May 1916. 

Defence of the Realm Act — Internment — 
Habeas corpus. 

The Petitioner in this case had obtained a 
l ule nisi for a writ of habeas corpus. He 'vas. 
believed to be an Austrian subject and was 
deported from Canada and interned in England 
"11 suspidon of being of hostile origin under 
tlie Defence of ReaM Act. He obtained the 
rule on the repreemktation that he was in a posi- 
lion to prove thpi;^ was a Russian subject*.* 

At the the rule Mr. Branson on 

liehalf of Crown admitted that on the evi¬ 
dence "Ee was not {moped to contend that the 
Petitioner was not a Euawah. . 

Mr. Patrkk Hasiinff* foe .the Petitioner 
thereupon; urged should be made 

absolute. ^ 


The Court thereupon made tlie rule absoluLo 
but made no order as to costs. 

^ [U ia aUted io English L%w d^th llqri 1916, p. 

266, that ** It waa alleged on the applicatloa f<Mr tka rule that, 
after hia claim to Ruasiau uationality had heeu eatabliahed 
to the aatiaf action of the Ruaaian consul, he. was not at o;.ee 
relewed bacauae it waa deiired to put preaaure oahl[iit.to 
join the Ruaaian Aru)y.«-£D.] 


CALCUTTAJUGH COURT.% 

Recent deelelone not yet reported. 

(The iiuporUnt ones to be fully reported hcretiltor.) 

Civiii Appixlate JuRismcTio.N. Before 
TeLNOX uud CllAl’Dlll Kl, J.J. Al'PBAL 
j'ROM OuKiiXAL Order No, o'jy ok 1913. 
AMIK AliT SAKD.AU and .vxit., minors, 
through ihcii- guardian BASAHCDDl. 
MOlilj.X, Appcllaul.s r. N.NZIU (of the 
(-ourt) Kec'Eiver and ors.. Ilcspondents. 
•Jlst March 1916. 

Provincial Iti-solvetu ji .K/, sac. Sli — Order 
tvithoul nhtj enquiry shonid he sel aside. 


This was an appeal prefeircil against the 
order of H. Duval, Ks(p, Distriet .Indgo of 
■24-Psirgana.s, dated the 14th and 151h .lii’y i91:'>. 

The Appcllant.s are the sons of Arip Haixlar 
who was declared*insolvent, thvo\igh his first 
wife Balijan Bibi, after whose death, lu; 
nuirried for the second time one Abedunnossa 
Bibi, Rs. 1,500 were settled as the amount of 
dower at the time of Balijan Bibi’s marriage and 
the said amount remained unpaid at the time of 
her death when the Appellants and their father 
t he said A rip Hardar became her heirs in rea]>ect. 
of the s'lid unpaid dower money. A settDment 
was made between the said Arip Sardar and one 
Basaraddi Molla, the father (rf the niother of the 
Apj)ellants, under whoso care the AjipcJIant.s 
were living, that Rs. 1,125 would be paid to 
the Apjjellants in full satisfaction of iludr eJaim 
u|X)u the said dower money and a hibahilewaj- 
nanuih was executed by the siiiil Arip Sardar in 
favour of the Ap})ellants for ji \aluable consi¬ 
deration of 'Rs. 800 out of tbe said sum ot 
Rs. 1,125 leaving a halaun' of Hs. 325 which 
could be paid iri cash afterwanis. 
ewajnamah was executed on the 16th oeptq^l^V^ 
ber 1911. The said Arij) Hardar presented All; 
application for declaring himself as insolveisbr 
on the 5th June 1912, order of adjudication Wtjis 
thereafter passed and NaKlf of tjie Court 
appointed Receiver to en¬ 

quire about the said,fci 
the same could be 


^Provincial Insolvj 



ih^mah whether 
iMld. B6 of the 
Iteoeiver com- 
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paring the <lato of execution of the hibdhileWaj- 
namah ajid that of the application for inaol- 
vency reporfed that the transfer should be 
annulled, 

I'poll this report the District Judge an- 
ruilled the said hibabilcwafnamnk, la the 
absence of the A])iK>llantH. The Appellants 
subsr*quently api)eare:l before the Districi 
Judge l>j^ying that pi’oper enquiries should lx* 
laado about the said hibabilewajiuiinah and the 
(ird<>r annulling it should be set aside. The 
.District Judge refuse.! this applicjilion and cou- 
firnied his last order. 

Jlenj'e thi.4 appeal. 

Held —That the Jhstrict Judge acted illegall\. 
Proper enquiries should I'^e made before an order 
of annulment eaji be passed undc'V sec, 8(1 of the 
J’rovinoial Insolvency Act. 

liabu Kuhitis Chandra Chakrabarli (with J)im 
lUibu Pramiitha Lai Dutt) for the Ap[)ellanl ■. 

liabu Kshifod Narain Bhuia for the Tles])ori- 
dent. 

K. C, _ Caar remanded. 


CniMiNAL KiiVisioNAii JiTRisuicTfox. Before 
CiTiTTY and Walmslky, JJ.—Crimixai. 
IIEVISION No. 41-2 OR PJ,10. <IADADH All 

DAS AND oRS.. Petitioners v. KTNCi- 
PPtrPKROB, Opposite Parlv. J2th ^lav 
1916. 

Criminal Procedure Code (Act V of JHOH )— 
Seed. 1S3,14S — Water-course — Embankment — 
Nuisance—Conditional order under sec. Hi3— 
Enquiry—Droppinq of 133 proecedinffn—Order 
under sec. 148 — Procedure, if leyal — Jurif^dic- 
tion. 

On the 22nd December 191.') the Sub- 
divisional Magistrate of Kilphamari drew wp a 
proceeding under sec. 133, Cr. P, C., again,«t 
the Petitioners, “'Which was in the following 
terms :—“ Wheneas it appears from the peti¬ 
tion filed by the villages of Salmara, etc., 
that (ladadhar Dhar and rdhens (the names of 
the other j)etitioners) have stopped the current 
of river Bnrikhora by erecting an embankment 
(bundh) near Raraganj wliich has caused great 
inconvenience to the public anjl is injurious to 
public health, it is hereby ordered that a condi¬ 
tional Older be issued to the abovenamed 
|H»rsons to otpen the bundh and" bring it to its 
original condition or to shew cailse on tb^ 
Jamiary 1916 against this order ot apply for a 
jury to try whether the same is reasonable and 
proper.” That on the 8th January l^lfi 
another officer, who was then the fiub-diwaional 
Ufagistrate, pasjaMl the following order t Pro- 


cee<ling could not have been served for illuesa 
of the peon. 1 will inspect the locality on the 
Pith January morning and then pass necessary 
order.” On the 12th January the said Hub- 
divisional Magistrate 'passed the following 
order: ”I have inspected the locality ami 
made a full enquiry. The proceeding under' 
M'c. 133, Cr. P. C., ordered by my predecessor 
is not required. Ho it is dropped .... 
'.I'he Bnrikhora is a public water-course and 
serv'cs as a natural drainage for the fields and 
\illages on both sides of the water-course and 
jilso of the bheel and village at the source. This 
drainage is necessary in the interest of public 
heallb. This .Kamganj bundh having obstruet- 
(>d J)ay stopped the natural drainage and lock¬ 
gating the water has become a'souroe of jniblic 
iitiisance. 1 therefore under sec. 143, Cr. I\ C.,. 
direct (ho.se abovenamed })ersons of the two 
villages (i.e., the .Petitioners) to remove this 
jiiiisancc' of obstruction by cutting an opening 
of thirty feet width, deep down to the river-bed 
in the bundh within ten days from notice. Tlie 
order is explained before all present. It how¬ 
ever appears that this bundh was put for the 
interest of eultivation and to affoivl facility to 
irrigation of the fields in the locality. . . . 

But this is a lesser consideration to the broader 
<pie.sti(ni of larger public interfpt. If some 
facility to the said img#tion may be afforded 
. . . by means of a lock or sluice gate by 

llie District Board, that is highly desirable.” 

Against this order of the learned* Sub-divi- 
.sional Magistrate, dated the 12th January 1910, 
the Petitioners moved the District Magistn^^ 
of Jtungpur, but the application was rejected 
on* the 22nd February 1916. The Petitioners 
then moved the High Court and obtained a Rule 
on the grounds 1 and 2 mentioned in the peti¬ 
tion which were as follow^s : (1) For that th(v 
order of the learned Hub-divisional Magistrates 
under sec. 143, Cr. P. C., is without jurisdic- 
lion. (2) For that the learned Subrdivisional 
INfagistralc i^ted w'itbout jurisdiction in drop¬ 
ping the iplnceeding under sec. 183, Cr. 
P. C., and in passing an order under sec. 143, 
Cr. P. C., without, drawing up a fresh proceed¬ 
ing and giving opp{)rtimity ^tbn Petitioners 
to Show cause or to apply fofSfc^Sy. 

Their Jjordships made the Btile absolute upon 
the grounds on which it was issued and set 
aside the order complained of. 

Babu Surendro Chandru Sen (with Bahtt 
Hemendra Chandra Sen) for the Betitiorters. 
None appeared for the Opposite iE^tty. - • 

H. C. S. Buie made dbsolute. 

^ 5 ^ 
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rights. Eut I have boen unable to find 
any ^authority that after customary law 
has been stereotyped in the form of a 
statute which contains no provision 
saving custom it is open to a Court to give 
effect to custom, much less to a cus¬ 
tom inconsistent with the statute. In 
Abraham v. Abraham (2), it was held 
that a particular family custom is capable 
of attaching to Hindus converted to 
('hristianity, but that case was before the 
passing of the Succession Act and 1 have 
been unable to find any instance of cus¬ 
tom varying the rules of the Act among 
the parties W'ho are governed by it. As 
the Act contains no clause saving custom 
the Courts are not competent to accept 
(‘ustom as a reason for deviating fiom the 
provisions of the Act. The learned 
Judicial Commissioner therefore is, in my 
opinion, wrong and the decree of the 
Munsif is right. 

As regards the question whether the 
custom has been proved the learned Judi¬ 
cial Commissioner has dealt with it \ery 
summarily and it is not clear whether he 
has considered all the points necessary 
Msr the proof of a custom at law. He has 
based his finding chiefly on the writings 
t)f three authors which do not appear to 
have been ever adduced in evidence or 
referred to in the Court of first instance. 

1 would invite the attention of the learned 
Judicial Commissioner to the observations 
of the Madras High Court in VaUabha v. 
Madusudanan (3), to the effect that refer- 
mces to works of history at the Appellate 
stage is irregular and to be avoided. 

The result that the appeal is decreed« 
nrith costs end the decree of the Munsif 
8 restored. 

A. K. B. Appeal allowed* 

ar s M. I, A. lie, MS (isss). 

(1) 1. L. & IS IbA 4»t (16891. 
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CPBIVY OOUHCttL.] 

[Appeal from the Judicial Couuis> 
BiONEB, Central Pkovinces.] 

Lord Shaw. 

Lord Sumner. Musammat Giiua 

Sir John Edge. Bai, Appollant, % 

Mr. Ameer All v. 

1916, Sadashiv Dhundiraj 

Heard, 6, April. and ors., llespoudents. 
Judgment, 19, May. j 

Law — MitajksAara—Joint family prO' 
ptrtjff partition o —Incltvidual tf may tevrr him- 
$rlf pom family by h § ovm act and how—Divioion 
into mel08 and boundt, xf euential—AgrooiMnt by 
all numbets to divide, tf euentud—Diitinotten 
betteeen severance of status and division of property 
—Luitjor partition by co~sharsr—Plamtifi ’« death 
ponding suit-— Widow may continue suit. 

Under Hindu Late, “ reparation,'* i.c., 
severance of the status of pnntne6', is a 
matter of individual volition, and agree¬ 
ment bitwcin all the coparri tiers i6 not, 
still le'>s IS aetual diviHwn and dislribulwn 
of the property held jointly, essential to 
the disruption of flu joint status. 

Onci an individual loshanr has unequi¬ 
vocally cipressed and clearly intimated 
to liis eosharers liis diciswn to .sever him¬ 
self from the joint family. Ins right to 
obtain and possess the share to which he 
admittedly has a title ts unimpeachable. 
Neither the eosharers (an (jucstwn it, not 
can the Court examine his conseii na to 
find out whether hts icasons for sf'jiafii- 
tion were well-foundid or .suffnnuf, tin 
Court has simply to (jice (ff<^<f 
to have his share allocated stpeirafeh/ ftoni 

the others. * 

The intention to sepaiale may be 
evinced in different traus, cither by ex¬ 
plicit dcelaialwn at by conduit. If it W 
an inference denvabh from OORdttCt, 
will be for the Court to deUrmtfig^Whethaf 
it was unequivocal and 


/ 
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II, one of the mcmVers of a joint Mitak- 
shara Hindu family, served on his copar¬ 
ceners a registered native in which he 
affirmed in arpUcit terms his desire to get 
partitioned his one-third share and then 
^istituted a suit for partition. The 
Defendants, somewhat unwillingly, agreed 
to the demand and admitted the Plain¬ 
tiff’s share in the joint property ami 
the extent thereof; and all that remainea' 
for the Court to determine was thejx-'^l 
mode of effecting the division; but before 
this could be done, H died leaving him 
surviving his widow who applied for snb- 
stituition of herself on the record,s in the 
place of the Plaintiff: 

Held— That H had indicated his inten¬ 
tion to separate himself most uneifni- 
vocally by the registered notice, coupled 
with the suit, and that these acts amounted 
to a separation v'iLh all its legal con¬ 
sequences. 

That on the facts there was no disagree- 
•ment or averseness on the part of the de¬ 
fendants to the Plaintiff’s demand for 
separation. 

That the widow of II was entitled to 
have H’s one-third share separated and 
given to her. 

SuRAJ Narain V. Ikbal NakaTn (J ). 
Maoho Pershad V. Mehrban Sincj (3', 
Deo Bctnskb Kooer v. Dwarka Nath 
Joy Narain Giri v. Grish Cjhunder 
Myt^ (5) a^id Vato JKokr v. Howshi’n 
SmoH (6) referred to. 

Dictum of Lord’Westbury in Arpovier 
V. Bama Scbha Aiyan (2) explained. 

This was an appeal from a decree of the 

(1) L. R. 40 t A. id: u. a. It O. W. R. 888 

13} 11 If. 1. A. n (U«<% 

<S) L. B. 17 1. A. 104. IH: s. c. I. l«. R. 18 
Cal. 167 (t890> 

(41 10 W. n. 378 (IWK 
(6) L.R 61.A.838(]i7t|^ 

(6) 8 W. R. 82 

ft . 


Court of the Judicial Gommissihner, Cen¬ 
tral Provinces (J^Tessrs. Drake-Brockman 
and Stanyon) dated 25th July 1012, which- 
i-eversed a decree of the Bistrict Judge 
of Nagpur. 

The facts of the case sufficiently ap¬ 
pear from their Ijordshijw’ judgment. 
Harihar, one of the members of a joint 
Mitakshara family, instituted a suit 
on the 21st October 1908 for parti¬ 
tion of the joint estate and for possesfiSon 
of his one-tliird share, but he died during 
the iiendency of his suit on'^Lhe 17th June 
1909, leaving tlie Ai)pellant Girja Bai his 
widow. The question raised was wlie- 
ther, at the lime of his death, Harihar 
was separate from the joint family. 
The issue fixed at the trial was, “ had the 
deceased* Harihar, unequivocally com¬ 
municated to the Befenaants his inten¬ 
tion to separate from them in estate?” 
Tile District Judge found the issue in the 
affirmative, and that finding was affirmed 
on appeal by the Judibial Commissioners. 
In view of his finding, the District Judge 
held that Harihar was separate from his 
family at the date of his death, and that 
liis widow .was therefore entitled to iu^ 
herit his share. ^ On a}»pcal, the JudiciaP 
Commissioners held that, except in a 
s|>ecial case of a father severing from his 
sons, partition of joint property unaided 
by the Couit among the members of a 
joint Hindu family, governed by the 
M'itaksharft, can only be effected by an 
agreement among all the coparceners con¬ 
cerned. They held that a declaration of 
intention to separate by any fraction of 
^Ihe coparcenary body, or tihe mere 
demand by any nsem]^ for partition of 
his share, did not, of itself, disrupt the 
family estate, or destroy the right of 
survivorship. They accordix^ly made a 
decree that, on the death of Harihar, the 
suit for partiiEion and that, by 
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, oi)oratioiii of the law of aurvivorship, 
llarihar’s undivided interest lapsed to 
the Defendants. The learned Judicial 
Commissioners in the course of their jiidfi- 
merit observed as follows :— 

• 

The question to be decided is purely one 
of Hindu law, and we are of opinion that 
analogies drawn from the English law or any 
other system of jurisprudence can afford 
little assistance and may be misleading. 
We can start from the principle laid down in 
.Ippovier v. Ituma SuNhi Aiyan (2), and 
repeatedly ailirmed in subsequent cases by 
the Judical Conimittee of the Privy* 
tUmncil, namely, that ai^tual division by 
metes and bounds is not necessary to 
<‘omplete the dissolution of the joint tenancy 
of a Hindu family, because by an agreement 
between the coparceners there may be an 
operative division of title which will convert 
the joint tenamjy into a tenancy in common, 
without there being a corresponding division 
of the subject-matter to w’hich the title re¬ 
lates. Therefore, the question before us 
narrows itself down to this: — 

In a Mitaksham family composed of 
coiMircencrs who are cfdlateral in relation 
to one another, is the mere communication 
()f an intention to divide, made by one 
coparcener to the other or others, sufficient 
effect a severance of -his interest in the 
^ joint estate, so as to make him, .as it were, 
a tenant in common of a defined share, which; 
upon his death, will devolve by inheritance 
ns his severalty ? 

We will now examine the material 
authorities cited before us, in order to sec 
how far, if at all, ihey jurtify the affirmative 
answer which has b.een given to the above 
question by the lower Court, and which the 
Plaiotifi-Bespondent seeks to have repeated 
by this Court. ^ 

The only Sanskrit authorities which are 
said to deal expressly with the matter ay: 
the 2dfl!jsr#WSMi and the Filosa, the 

relevant piutaageB wherefrom, npon which 
reKanod. in placed for the Plaintiff-Bespon- 
dent, have already been eet out above. As 
regards the k the^ first place it is 

'.V ' ' ' ■* 


aiot a recognised authority in the school of 
law which governs this case. But, leaving 
that asiile, the passage expressly refers to 
the case of a separation where no })roperty 
is involved. In such a case separation is a 
matter of sentiment only, and a member 
who severs himself from his brethren do^ 
not invade or affect any legal right of his 
coparceners. But where there is property the 
severance of the interest of even a single, 
member involves an alteration in the legal 
rights of his coparceners, and, in particular, 
a dissolution of their birth-right in a jKirtion 
of the joint property. It seems to be not onl.v 
Hindu law, but equity and commonsense, 
to hold that where a (lis))OHition of property ^ 
jointly owned by two persons would, if made, 
affect the rights of them both, they should 
both have a voice in the making of such a 
disposition. As remarked by tJarth, O. J., 
in Jttulfiif Cfnirtni t)n.vt v. Krijw Sindhv 7>««x 
(7), “ One can very well understand, that as 
regards separation, any member or members 
of a family, might separate.from the rest at 
their option: a mere declaration by one 
member that he wan sniKirate from the others 
would seem to be sufficient to effect the 
separation. But partition of the property 
a different thing, because, in order to 


IS 


effect a just partition, it is necessary of course 
to ascertain the share tt> which each and 
every member of the family is entitled.*' 
This passage has been clearly misunder¬ 
stood t)y the learned counsel for the Plain¬ 
tiff-Respondent, who has relied on it in 
BU{^ort of his argument. It was also appa¬ 
rently misunderstood by Bhashyam Ayyangar, 
J., in Sudarttanam v. Karttsimahvlui (s),' and 
by DeCimyther, K.C., in Maharaj Kedar Nath 
V. Thahvr Batan Situjh (9), where that learned 
counsel quoted it as an authority for the vciy 
pro^sition contended for on behalf of the 
Plaintiff in tfie present case. It seems clear 
from the passage itself that Garth, ■ •> • 

the word‘‘ separatfbn ” to denote 

which was not a severance of ^ ^ 

> -1 We are not preparfiOi w 

family prop/rt^. ^ ar f w 


in 


* Z inWnce drawn by the J6ar«e4 : 

JSel for the Bespondent before 

(8) I. L. R »» 

(9) 18 jSoiOs ■ vi'.j, 

' ' ■ • ,i t -'.Kk, ^ ... •'.■ 4 :;!' 
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Maynkha rule as to the requisiteg for a se¬ 
paration where there is no family propf*rty 
applies a fortiori to a severance of title to 
joint property. 

As regards the passage from the Sarasirati 
ViJaxa, as already stated, it does not carry 
t^Je case beyond the rule recognised in .1/'- 
jMv/rr's case and constantly rcaflRrmed since 
that decision was published. 

It was said that the above Sanskrit com¬ 
mentaries expressly set forth what is implied 
in all th& others. We have not been able to 
find in the text-books anything more than this 
that partition is a consequence of intention 
and agreement. ‘There is certainly no pass¬ 
age in the Mitakahara raising an implication 
that the wish of one coparcener communicat¬ 
ed to the other or others is of itself suiiicient 
to dissolve the joint tenancy. 

Turning now to the case-law we think the 
moat convenient way will be to examine Arst 
the relevant decisions of the supreme tribu¬ 
nal, and then those of the several High 
Courts. 

In Abia/ta?n v. Abraham- (10), the Judicial 
Committee were dealing with a family which, 
though purely Hindu in origin, had been for 
several generations converted to Christianity. 
Their Lordships laid down, more or less as 
an obiter diiium, that the status of a member 
of an undivided Hindu family was altered 
by his conversion to Christianity, since such 
conversion amounted, under Hindu law, to 
a severance of parcenership. This decision 
does not assist the Plaintiff in any way. By 
conversion to another religion the undivided 
,.^indu becomes an outcaste. Under Hindu 
' inw that fact deprives him of his status in 
the joint family, and would also result in 
forfeiture of his estate if the Statute law did 
not intervene. But Act XXI of 1850 inter¬ 
feres to prevent such forfeiture. The only 
way of giving eff^t to this Statute is by 
dividing off the share of^the apostate from 
the joint estate which he is no .longer 
qualified to hold in. a atate pi jointness, and 
to trtet it as his severalty. ^uSueh. a partition 
is one made by statute, and not by virtue of 
any authority conferred on the severing par¬ 
cener by Hindu law. It is a speoia] case 
offering no analogy in supjpbrt of the oonten- 

, (10) 9M.I. A. 18»(t8«t). 


tion advanced in this case on b^alf of the 
Plaintiff-Respondent. ^ 

The next case is A^povier v. Hama Suhba 
A'iyan (3) as to which it is only necessary to 
say that it is the leading authority on the 
subject of partition of title unaccompanied 
by partition of the subject-matter of such 
title. It was generally urged before us that 
it suf^rts the case of the Plaintiff; but upon 
a careful perusal of the judgment of their 
I.iordships, we arc unable to find a single 
passage or phrase which is compatible with 
the view that a partition of title out of Court 
may be effected without an agreement among 
all the coparceners. 

In Ituja, Suraiirni Vfnkata Gopaia v. liaja 
Snraneui Lokshma- Vrnkama (11) there 
was a formal agreement, as in Appovier's 
case (2) and their Lordships again held that 
the agreement to divide dissolved the joint 
estate. They made no remark suggesting 
that if in place of the agreement between 
two brothers there had been only a demand, 
communicated by one to the other, the con¬ 
clusion would have been the same. 

Sri Gajapaihi liadhika v. f^ri Gujapa-tJii 
NUnmani (12) was anut]|er case of a formal 
agreement to divide between two joint 
Hindu brothers, and the rule in Appocier’s 
case (2) was re-affirmed. Here again the 
case of the Plaintiff finds no foothold. 

In Jhorya Verstiad v. Mt. Kundiiu Koowaf^ 
(13) the Judicial Committee laid down that 
inasmuch as there may be a division of a 
joint Hindu family and its property, which, 
though not carried out by a partition by 
metes and bounds, would nevertheless alter 
the status of the family, the question in 
every particular case must be one of inten¬ 
tion, i.e., (as stated in the judgment of their 
Lord8hips)| “ whether the intends of the 
parties “ to be inferred from the instruments 
which they have executed, and the, acts 
they have done, was to effect such a divi- 
sjon." If anything, this is an 'authority 
against the Plaintiff, bjBcause R auggsats that 
the intention of all* the coparceners, express¬ 
ed by agreement, is necessary to dissolve^ 
(8) 11 M. I. A. 75 (ti««\ 

(lllUM I. 

(12) 18 u. I. A. ««r 
(18) 21 W. ium(lf78». 
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the joint estate. In any view the cas® 
affords no assistance to the Plaintiff. 

Maharajah Sam Kisaen Singh v. Sajub 
Shfionand Singh (14) lays down that the agree-r 
ment o£ a family to divide the proceeds of 
the joint property amon|' its members in 
definite shares, with the intention that each 
should hold his allotted share in severalty 
severs the joint interest and extinguishes 
the rights springing from united family 
ownership. Here again wc have the same 
foundation of a famdy agrernani for the con¬ 
clusion of the Court. 

In Pirtlti V»l V, Jowahir linjah (lii), one of 
the ruliifg principles laid down was that a 
member of a joint Hindu family cannot sue 
for a share of the profits of a joint family 
estate because he has .no definite share until 
partition; and the Plaintiff was required to 
sue for partition. This suggests that the 
Plaintiff was not entitled to have his share 
treated as separate, merely because he him¬ 
self so trdlited it, and claimed profits in re¬ 
spect of it. ^ 

In Madho Pertthml v. Mvhvhun Sing (3) the 
Judicial Committee said; — 

" Any one td several members of a joint 
family is entitled to require partition of 
ancestral property, and his demand to that 
effect, if it be not complied with, can be en¬ 
forced by legal process. . . . Actual parti¬ 

tion is not in all cases essential. An agree* 
ment by the members of an undivided family 
to hold the joint property individually in 
definite shares, or the attachment of a mem- 


In Mnhnraj Kt^ar Nath v. Tkmkur Bafdn 
Singh ( 9 ) it was contended oil behidl of the 
Appellants before the Judicial .Committee 
that the mere fact of one coparcener having 
filed a suit for partition amounted, in law, 
to a partition of title. Thereupon Mr. Ambek 
A ti, one of the presiding Judges, referred tp 
JMhv Pershud v. Plum} Konrec (17) v^ere it 
was held that a suit by one member of ^ 
Hindu family for a declaration of his right 
in the joint family property was not a sufli- 
< ient indication on the part the family of 
their intention to separate. In the same case 
another member of the tribunal, Sin Arthtje 
W iLSO.N, asked, Is there a case where one 
coparcener declared that he was separate, 
and it was held that such a declaration epn- 
stituted partition?” DeGruyther, K. C., cited 
Itodlui ( /luran Dti^in v. Kriint ShxUni Ihm (7) 
as an authority in support of that proposi¬ 
tion ; but, as already pointed imt, the learned 
counsel clearly mi.sunder8toud the true signi¬ 
ficance of the word “ separation ” as used 
by Garth, C. J., in that case. 

We turn m»w to the decisions of some of 
the Indian High Courts. 

Having discussed seriatim the <lecision8 
of the Indian High Courts on the ques¬ 
tion, the Cotui; concluded as follows 

Upon the best consideration that we have 
been able to giye the matter we are of opinion 
that, except in the special case of a father 
severing from his sons, partition of property, 
unaided, by the Court, among the members 


ber’s undivided share in execution of a decree 
at the instance of his creditor, will be regard¬ 
ed as sufficient.” 


In Pa/nbati v. Naunihal Singh (16), which 
was again a case of mutual agreement among 
coparceners, their Lordships of the Privy 
Council, reversing the judgment of the Court 
of the Judicial Ciiommissioiier of Oudh, insist¬ 
ed ^hat the principle laid down in Appnviefs 
case fS) tdiould be followed. 

49) 11 K. I. A. 75 (IBm * 

(if L, n. 17 f. A.. 194,196: B. 0. L L, R. 18 
Cal. U7 (1890). 

> <U1 98 W, B. 419 (1878). 



of a joint Hindu family governed by thi; 
Mitakshara, can only be effected by an'agrec- 
luent among all the coparceners concerned, 
whereby, at least, they declare their intention 
to separate. We hold that a declaration of 
such intention by any fraction of the co¬ 
parcenary body, or the mere demand by any 
member for partition of his share, does not 
of itself disrupt the family estate or destroy 

the right of aurvivorshijx 


Sif Jlobcrl Finlay t F. C. and Mt, , 
M, Dunne for the Appellant, -aabDaitted;. 
that in view of the coDfiltfieat 

(7) r.LR.8 cmi ■ 

rs) 12 Bon. L. . 

(171 12 w. & 
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of fact, namely, that Harihai* ha4 ex- 
])i-cssed an unequivocal intention to 
separate from the family, the appeal was 
concluded by the decision in Pandit 
Suraj Naraiu v. Pandit Ihhal Narain 
(1). That decision summed up the re- 
^g^iilt of all authorities on the subject. 

Mr. L. DeOruyther, K. C. and Mr. 
J. M. Parikh for the Jtespondents, sub¬ 
mitted that the iwint of Hindu Law was 
not argued by the liesjxjndents in Pandit 
Suraj Naraiu v. Ikhal Narain (1). In 
that case, Counsel for the llespondents 
had assumed for the purixises of his 
argument, that the view of the Hindu 
liaw' contended for by the Counsel for 
the Appellant was correct. On that 
assumption, Cauusel for the Respondents 
argued that there was no severance 
under the facts and circumstances of that 
case even if that were the Hindu Law. 
The jKiint was, therefoi’e, open for argu¬ 
ment. Hurihar’s suit was, admittedly a 
suit for ]>a?'tition of the jouit pro]ierty 
at the date of the suit. Beparation of a 
joint family could be effected in one of two 
ways only, namely, by a decree of ('ourt, 
or by an agreement of j>artics. It is 
shown by the fact that mesne profits are 
not allowed for a period prior to a 
decree for partition. Pirthi Pal Sinyh v. 
Thakur Jewahir Singh (Ip), llcference 
w'as also made to Appovier'^ case <2); 
Mayne’s Hindu Tiaw, paras. 270 and 271. 
Counsel also argued that the finding of 
fact of the Courts below was not warrant¬ 
ed by the evMenee. • 

Sir Hobert Finlay rejdied that the con¬ 
current findings of fact were justified by 
the evidence. 

a) L. ». iO I. A. 40 ! ». c. 17*0. W. ». tM 
t1012). 

131 u W. 1. A. 7B, 08 (IMI^ 

(16) L. R. 14 I. A. 87, 59 ■. V -0, I. *• U 
CrL 408 (1887). 


Their Lordships’ Judgment was deli¬ 
vered by ' 

Mr. Ameer Adi. —This appeal from 
two judgments and decrees of the Judi¬ 
cial (lommissioner’s. Court in the Central 
Provinces of In^ia arises out of a suit 
broiight by one Harihar, Hln<‘.e deceased, 
on the 21st October 1008, in the Court of 
the District Judge of Nagpur. The 
object of the suit was to obtain a declam- 
tion t)f his right to a one-third share in 
certain inoveablc and inunoveuble ]>ro- 
pcrti<*s, which till then had been* held as 
appertaining to a joint undivided Hindu 
family, of which he had been a member, 
a decree for partition, and otlier ancillary 
reliefs. 

Harihar died ou the I7lh June 1009, 
during the pcmdeiicy of his suit, and the 
(piestion in the case is whether at the 
tiiuc of liis death lie was separate'.l from 
the joint family. If he was, bis share 
would be inlu'rited- by bis widow (iirja 
liai, the Appellant; if not* the Defend¬ 
ants, Respondents in this Hp])eal, would 
take it by survivorship. 

The facts of the case arc simple, and 
may be stated briefly. Bapuji, the com¬ 
mon .ancestor, left several sons, among 
them Harihar, the, IMaintiff in this suit; 
two, Damoodur and Balaji, died many 
years ago without any issue. Atmaram, 
the eldest, wlio became the manager of 
the family on Bapuji’s death, died in 
1899, leaving l^undiraj, the first Defend¬ 
ant, tlie $6n of 5iis brother Ram C^bundar, 
whom he had taken in adoption. Dhundi- 
raj became the manager after Atmaram's 
death and acted as such when this' suit 
was instituted. He has since died, twrf 
he is now represented by fais son’ Sada- 
shiv. Ram Chunder died in 1902, leav¬ 
ing Nilkantha, hia son, and two grand¬ 
sons, all of whom are Defendanito 4n .this 
action. Jageswar, another hit>thePr^ 
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in 1906 without leaving any male isaua. 
^Thu8, on the 2l8t October 1908, when he 
brought his suit, Harihar was entitled 
to a one-third share of the joint property. 
It is alleged in the plaint that after 
Atmaram’s death “ diHuensioiis arose in 
the joint and undivided family,” and in 
consequence thereof two shops w'ere set 
up, at Parseoni, their place of residence, 
one in the name of Harihar, the other in 
that of Dhundiraj, and separate hahi- 
khattas (account-books) were opened in 
their ivspective names. The J’laintiff 
further alleged that for ” these reasons ” 
he did not wish to continue as a ineniber 
of the joint family; that he had com¬ 
municated his intention to the llefen- 
dants; and IukI, on the 1st October 1908, 
served a registered notice on the first de¬ 
fendant,* ” the manager of the joint 
family,” and ” as the defendants were 
collusively putting off partition and evad¬ 
ing to give him his share he was obliged 
to bring tbis^suit.” The cause of action 
was stated to have arisen on the Ist 
October 1908, when he demanded parti¬ 
tion and his one-third shai’e. 

The defendants admitted the Plain- 
* tiff’s claim, and added that in answer to 
the registered notice, the first defendant 
had stated that he had no objection to a 
division of the estate which ” should be 
in^e by private i^rsons without going to 
Courts.” They further urged that as 
they were willing to divide the estate, 
the suit was prelmature and that they 
should not be saddled with costs. 

What took placo before the district 
JwStge subsequent to the appearance of 
tl^ defendants and the filing o*f their 
i^tteia, statstaient appears clearly from 
• jddgineat of the Judicial Commis- 
undev «|^>eal; The learned Judges 

“/I/’’'''• 

appearance^ cm 


ihe l.'ith'Ftbruar.v I90t>, and on the 9th March 
1909, it was admitted on their behalf that 
the Plaintiff was entitled to have a decree 
f‘»r partition of a one-third share. As to the 
property to be divided, after some contro¬ 
versy the parties were in agreement except 
in respect of certain moveables. The district 
Judge, boiug desirous of cunsultmg the 
parties regarding the best mode of carrying, 
out the partition, adjourned the case for their 
personal attendance to the 4th May 1909, On 
that <late the case was put off to the 10th 
May 1909, at the instance of tho Defendants, 
who sought a eomproinise. Then there was a 
further adjournment to the 20th June 1909, 
upon the ground that the illness of Defendant' 
Dhundiraj had prevented negotiations • for a 
compromise.’’ 

On Harihar’s death on the I7lh Juno 
I9lhl, his \Nidow, (lirja Bai, the j)rc8eut 
.\pj>ellant, applied for substitution as the 
heir and legal representative of her 
deceased husband, and then the contest 
began. The defendants objected to her 
substitution, ou the groim.l that at the 
time of his death Harihar was an undivid¬ 
ed member of a Hindu joint lainiJy, and 
that on his dec<.‘ase his share; |»asscd to 
them by survivorship. On tho ilJrd 
Jauuary 1911, the District J ulge oven tiled 
their objections, and made tlu; usual order 
for substitution , in favour of tJie Appel¬ 
lant. The case then proceeded to trial, 
and on the 8th April 1911, a preliuiinaiy 
decree was made directing putiithn of 
the joint estate by commissioiutrs apjjoint- 
ed for the purjx)se. 

The Defendants ap|;<'«Ied 1<> the Judi¬ 
cial Commissioners’ Court liotli from thei 
order of the liJrd January 191 J, directing 
the substitution of Girja Bai’s name in 
place of her det;ea.sed husband, ^uad fi^a? 
tho preliminary decree of the 8th 
following. The JudiciaT 
in an elaborate and haiyl| 

upheld the DefeaBd9^l^;i(aaBl^j^b^ 
substance _ the ^ they 
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have arrived amounts to this; that no 
member of a joint undivided family un¬ 
der the law of the Mitakshara can 
nepirate himself from the joint family, 
or sever the status so far us he liimsetf is 
concerped, without the consent of the 
others^, or without an effective decree of 
the Court. 

The two following passages from tlie 
judgment of the Appellate Court' will 
show that their Lordships apprehend 
correctly the decision of the learned Judi- 
. cial Commissioners. In one place, deal¬ 
ing with Harihar’s action, they say :—. 

“ The Defendants admitted what they could 
nut deny, namely, that Harihar had a joint 
one-third share with themselves which he was 
entitled to have partitioned; but to confess 
the existence of a coparcenary interest is 
not the same thing as even a passive consent 
to the severance of that interest; much less 
is it tantamount to an agreement to divide. 
'The Defendants never denied the title of 
Harihar, either before or after the suit, but 
they were all along averse to a partition, and, 
up to the day of his death, sought to compro¬ 
mise the suit by inducing him to abandon 
his desire to break up the joint estate. When 
he died the case stood adjourned in order 
that a compromise might be effected, and, 
in the circumstances, the only compromise 
(once the share of Harihar and the estate 
to be divided had been admitted), which 
Defendants could have sought, was an aban¬ 
donment of the partition. The pleadings 
merely indicate what had already taken 
place, namely, that Harihar had finally de¬ 
cided tQ sever hts estate, and had demanded 
that this should be done." 

And again :— 

“ It remains therefore to decide, whether, 
as claimed by the Plaintiff, Hhrihar al<me, 
despite the wishes of the other coparceners, 
could, by setting up an intention to separate 
followed by a demand fur partition, convert 
his joint share into a tenancy in pommon, «o 
as to destroy the Defeijdanitt^ oi sur¬ 

vivorship therein; his title ,«<^»arc^^r, 
and the extent of his share hsiev. adi^ttcd 
by the Defendants. If this is ' 


the Plaintiff must succeed. If, on the other 
hand, agreement between all the coparceners 
ia pursuance of an intention to diidde was 
necessary to causa the severance of interest 
claimed by the Plaintiff, then the appeals 
(if the Defendants now before us must 
jjrcvail." • 

Their Lordships regret they caunot 
ti.ssiMit either to the inferences of law 
sought to be derived from the undisputed 
Icicts in the case, or to the principle on 
which the learned Judges puqwrt to base 
tlieir judgment. 

Their Lordships think it necessary to 
rcl'er again briefly to some of the cirenm- 
.‘^jtances with regard to which the Appel* 
late ('ourt aj>jx'ars to be under a misap- 
lirchension. As already stated, Atma- 
rain, the eldest brother, who, on Bapuji’s 
death, became, manager, died in 1899. 
Disputes in the family, as Harihar 
alleged in his plaint, arose sliortly after 
his death. On the J4th February 199*2, 
Harihar and Jage.swar, who was alive at 
the time, wrote to Dhundieaj, who had 
become manager in his adoptive father’s 
place, intimating their wish to separate 
themselves from the joint family, and 
asking him to liave u division of the 
family property made by arbitrators.* 
blatters seem to have remained in a 
(piiescent stage for the next six years, 
although Harihar alleged that two slipps 
aud business accounts had been opened 
in his and the first Defendant’s separate 
names. 

Jageswar ^ild in 1906, and on the Isfc 
OcloW 1908, Harihar sent to Dliuhdiraj 
the registered letter already refeiTed to. 
In th%t letter he says in explicit terips 
that bis desire is to get partition!^ his 
one-third share, and asks Dhnndnh| 
take the matter in hand soon ^ter the 
receipt of the letter and. to .mako & 
division of the joint estate, and adds, 

“ but do not delay partitioa.*’ bn 
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19th October the Defendant sends a 
reply through a pleader; he first tries to 
peEsuade Harihar to abandon his inten¬ 
tion of getting the joint estate divided, 
and then goes on to say: “If you, 
nevertheless, intend to have a partition 
made, it is better you snonld yourself 
make it, since you are senior.’’ And 
the mode in which this should be done is 
suggested. 

Harihar, evidently not satisfied with 
the delay that had taken place in the 
reply, brought his suit three days after 
the Defendant’s letter. Written state¬ 
ments were filed on the 15th February 
1909, and on the 9th March following the 
District Judge recorded the following 
additional statement, as he calls it, by 
the Defendants’ pleader : ‘ ‘ The Defend¬ 
ants do notjdeny the Plaintiff’s right to 
claim one-third share in the joint family, 
both moveable and immoveable. The 
Plaintiff’s suit is not premature, but he 
will not be entitled to his cost.s be<‘auKe 
we were ever willing to give him his 
share.” 

The District Judge’s order made on 
that date is significant. After stating 
that neither the Plaintiff’s light to claim 
partition nor the extent of his share Js 
denied, he says: “ Under these circum¬ 
stances, I think it necessary to have the 
parties before me in person, so that T may 
ascertain from them how the ]>artition is 
to be effected..” 

It appears to be absolutely clear that 
on the 9th March 1908, the parties were 
of one mind on the question of partition. 
The Plaintiff demanded a division of the 
joint family property. The Defendaiits 
had agreed, perhaps at first unwillingly, 
to the demand, which they could not 
resist. The only question' that remaine<l 
for l^e Co^ to d!»termine was the best 
mode of the division. Their 

t ■ 


Lordships are unable to see on that date 
any disagreement or averseness in fact to 
the Plaintiff’s demand on the part of the 
Defendants. All his acts subsequent to 
the registered notice evince a fixed deter¬ 
mination to sever himself from the joint 
family. With reference to these afts, 
the Judicial (commissioners say as 
follows :— 


Rao Bahadur Bnpurau Dada, a well-known 
pleadi'r of this CJourt, ex.T,mined aa the four¬ 
teenth witness for Harihar's widow, has 
proved that Harihar refused all proposals to 
contfinie in a sUatc of jointness after he had 
sent the letter of Ist October 1908 ; that he 
persisted in his demand for a share ; and that, 
his demand not being promptly complied 
with, he tiled the present suit. He himself 
bought the stamii, and first asked Mr. 
Bapurao Dada, the family lawyer, to insti¬ 
tute the litigation; but finding him disin¬ 
clined to do so, because he was engaged in 
mediating to bring about a compromise, 
Ifariliar had the. plaint presented by another 
legal ad^iser, leaving Mr. Bapurao Dada to 
H]:prnr for the Defendants.’’ 


Ami they go on to say— 

“ Dpon th.se facts we have no hesitation 
ill eoming to the conclusions: — 

“ ]. Tliat before filing the suit TIarihar did 
in clear and Unequivocal terms communicate 
' to the Defendants liis earnest desire and his 
fixed intention to convert his estate from a 
joint estate into an estate in severalty.” 


The learned Judges, however, as al¬ 
ready observed, held that this was not 
sufficient to constitute a severance of the 
joint status. 

In the case of Sur<ij Nfirain v. Ikhal 


larain (1), the rule of Jaw applicable to 
ases of separation from Ibc joint un- 
livided family was Iui(I clown by their 
jordships in tfie following terms . 

“ What may .■imount to a .separation or what 
mduct oil the part of some of the members 
,ny lead, to disruptiiai of the joint.un^vided 


(]) L. B. 40 b A. 4 : s. e. 17 C. W K $88 
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tenancy in cunimon, must depend on the facts 
of each case. A definite and unambig^ious 
indication by one member of intention to 
separate himself and to enjoy his share in 
severalty, may amount to separation. But tA) 
have that effect tlie intention must be un¬ 
equivocal and clearly expressed." 

would probably be enough for the 
determination of this appeal to say that 
nothing could be more unequivocal or 
more clearly expressed than the conduct 
of Harihar in indicating his intention to 
separate himself and enjoy his share in 
severalty by the notice of the Ist October 
1908, coupled with this suit, and that 
these acts amounted to a separation with 
all its legal consequences. 

But as the question of the effect on the 
joint status of such an intention has been 
raised in this case in a direct and con¬ 
crete form, their Ijordships think it fit to 
discuss the principle somewhat more fully 
than was necessary in Surnj Namin v. 
Ihhal Narain (1). 

In thcf Hindu lasv, “ parlilion ” does 
not mean .'dimply division of j)ro|K'rty into 
specific share.s; it covers, as |K)inted out 
by Tiord Weathury in Appovier'ts <Mse 
(2), both “ division of title and 
division of property.” In the Mitakshara, 
Vijnane.swai‘a defines the w'ord vibhaga 
which is usually rendered into English 
by the word ” partition,” as the ” ad¬ 
justment of divers rights regarding the 
whole by distributing them in ])articular 
portions of the aggregate.” Mitra Misra 
explains in the Vhomitrodaya the mean¬ 
ing of 4hia passage : he shows that the 
definition of VijnCaneswara does not ntean 
exclusively the division ^f property into 
specific shares as alone giving right <o 
property, but includes the ascertainment 
of the respective rights of the individuals, 

cn L. R. 40 I. A. 40: ■ P, 17 O W« U. 3.«a 

0812 ). 

(2) 11 M. I. A. 76 


who claim the heritage jointly. He says 
(Sarkar’s Translation, Chap. 1, sec. 36) : 
“ ^’or partition is made of that in which 
proprietary right has already arisen, 
consequently partition cannot properly be 
set forth as a means of proprietary right. 
Indeed, what is effected by partition is 
only the adjustment of the proprietary 
right into specific shares.” The Viro- 
mitrodaya is a commentary on the Mitak¬ 
shara, the value and importance of which 
have been repeatedly recognised by the 
Board. So far as their Lprdships are 
/iware, nowhere in the Mitakshara is it 
stated that agreement between all the 
coparceners is essential to the disrup¬ 
tion of the joint status or that the 
severance of rights can only be brought 
about by the actual division and distri¬ 
bution of the property held jointly. Tf 
this were so and there were minors in a 
joint undivided family, jxirtition would 
be impossible until they hj«d all attainf'd 
majority, a position ^vhich is expressly 
combated and negativei^in the Vnomitro- 
thiya ((’hap. IT, sec. xxiii). In fact later 
writers leave no room for doubt that 
“ separation ” which means the severance 
of the status of jointness is a matter of 
individual volition. For example, Nil- 
kantha, the author of the Vyoeodhara 
Mayukha (Chap. IV, sec. iii, Mandlik's 
translation, p. 38), expressly lays down 
that ” even when.there is a total absence 
of common property a partition is effected 
by the declaration ‘ I am separate 

from thee,’ for partition is a particular 
condition of the mind, and the declaration 
is indicative of the same.” The 
Saraswati Vilasa gives expression to the 
same view. After quoting the definitions 
of various earlier writers, it says : ” from 
this it is known that without any formality 
partition can be effen^ by tteire inten¬ 
tion.” (Setlur’s Tnmkati(M& of Hindu 
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Law Books on Inheritance, p. 122). llieir 
Lofdships are aware that the Vyavahara 
Mayukha is not recognised as an authority 
in the Benares School; they refer, how¬ 
ever, to the dictum of Nilkantha as show*- 
ing the general conception of Hindu 
legists on the subject of severance from 
jointness. But the following gloss in the 
Viromitrodaya appears to their Lordships 
oonclusive^'^on the rule of law under the 
Mitakshara: “Here again,’’ it says, 

“ partition «at the desire of the sons,’’ 
which expression includes grandsons an<T 
greati-grandsons (see sec. 23 a), “ whether 
in the lifetime of the father or after his. 
demise, may take place by the choice of 
a single coparcener, since there is no 
distinction,’’ (Chap. II, sec. xxiii). 

Their Lorclships do not think it neces¬ 
sary to examine further the law as laid 
down in thb texts. They propose to rel'er 
shortly to the cases which establish 
clearly that sepliration from the joint 
family involving the severance of the joint 
status so far as the separating member is 
concerned, with all the legal consequences 
^resulting therefrom, is quite distinct from 
the de facto division into specific shares 
of the property held until then jointly. 
One is a matter of individual decision, the 
desire on the part of any one member to 
sever himself from the joint family and 
to enjoy his hitherto undefined or unspeci¬ 
fied share separately from the other.s with¬ 
out being subject to the obligations which 
arise from the joint status; whi’st the 
other, is natural resultant' from his 
decision, the division and separation of 
his share which may be arrived at either 
by pdvafie agreement among the parties, 

^ or oh fhiture of that by the intervention 
of the the decision has 

^h clearly 

m1aii»ted to his right to 

obtah^s^ pooBbss the share to which he 


admittedly has a title is unimpeachable; 
neither the cosharers can question it nor 
can the Court examine Jus con.scienee to 
find out whether his reasons I’or separation 
were well-fotinded or sullicient; the Ctuirt 
has sim])ly to give elVect to his righi^to 
have his share allocated separately from 
the others. 

In Madho Pershdd v. McJirban Sing 
(3), Lord Watson delivering the judg¬ 
ment ol this I3oard, declared in explicit 
terms, the nature of the right jiossesseJ i>y 
individual members of a joint and un¬ 
divided Hindu family; “ Any one t)f 

several members of a joint family,’* he 
said, “ is entitled to recpiire j>iutili<m of 
ancestral properl.y, and his demand to that 
effect, if not complied with, can be en¬ 
forced by legal process.’’ Partition does 
not give him a title or ercat(' a lit'e in 
him, it only enables him to obtain what 
is bis own in a definite and specific form 
for purposes of disi)Ositiou independent of 
the wishes of bis former co-sharers. lx)id 
Watson makes this perfectly clear in the 
passage that follows :— 

“ So long as his. interest is indefinite, 
be is not in a position to dispose of it at 
his own hand and for liis own piujxjses; 
but as soon us x^ttrtiiiou is made he 
becomes the sole owner of his share, and 
has the same powers of disjKJsal as it it 
had been his acquired projx'rty.” 

In this connection tl)cir hunlships 
desire to refer to the languagts used by 
that distinguished Hindu Judf^c, Mr. 
Justice Dwarkanath flitter, in Deo 
Bunsee Koocr xf. Du'arka Nath (4), a 

Mitakshara case ^ 

“ Now it is a .settled doctrine of the Hindu 
law ” said that learned Judge, “ Oiat every 
member of a joint undivided fa^Uy has aU 
indefeasible right to demand .iSk {iartition bf 

(8) L. B. 17 I. A. m, Wi t i L, B. 18 
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his own share. The other members of the 
family must submit to it whether they like it 
or not.” 

It appears to their IjO]<lships that the 
Appellate Court has, in this case, con- 
fui^d the two considerations to which 
reference has been made above, viz., the 
severance of status which is a matter of 
individual volition, with the allotment of 
shares which may be effected by different 
methods: by private agreement, by arbi¬ 
trators appointed by the parties, or, in the 
last resort, by the Court. 

In Appovier v. RaitM Hubha Aiyan (J) 
this Board had to deal with an argument 
based on a similar tiotion that a deed of 
division between the men)ber8 of an 
undivided family “ w'hich si)eaks of u 
division having been agreed upon, to !>■' 
thereafter made, of the }irojierty of that 
family, was ineffectual to convert the 
undivided property into divided property 
until it has been completed bj' an act ual 
partition by metes and bounds.” Lord 
Westbury, delivering the judgment of the 
Board, pointed out that the argument 
advanced before their 14ordshi]’»s proceeded 
” upon error in confounding the divisiem 
of title with the division of the subject 
to which the title is applied.” Then, 
after stating ” the true notion of an 
undivided family under Hindu law,” ho 
proceeds thus: 

** But when the members of an undivided 
family agree among themselves with regard 
to particular property, that it shall thence¬ 
forth be the eubject of owiiership, in certain 
defined shares, then -the character of undivid¬ 
ed property and joint en^yment is taken 
away from the subject-matter so agreed to 
be dealt with; and in the estate each member 
has thenceforth a definite and certain share, 
which he may claim the right to receive and 
to enjoy in severity, although the property 
iteeU has not been actually ^severed and 
divided.” 

|2> IJ M. T. A. 


And in another place, he adds, ‘‘it is 
necessary to bear in mind the twofold 
application of the word ‘ division.’ 
There may be a division of right, and 
there may be,a division of property.” 

Some of the Courts in India have 
supposed Lord Westbury’s expressions 
lo imply that the severance of status can 
take place only by agreement. Their 
Lordships have no doubt that' this is a 
mistaken view. The Board there was 
dealing with a case in which, division of 
right had already taken place, as evidenced 
by the ‘‘ deed of division.” The right 
which each individual member had in his 
joint property did not spring from the 
deed or the agreement of the parties to 
which it gave expression; the agreement 
only recognised existing rights in each 
individual member w’hich he was entitled 
to assert at any time he liked. „ 

The intention to separate may be 
evinced in different ways, either by 
explicit declaration or by conduct. If 
is an inference derivable from conduct it 
will be for the Court to determine whether 
it was unequivocal and explicit. In Joy 
NarainJJiri v. Grish Chunder Mytee (5), 
their Lordships regarded the isonduct of 
one of the two cosharers who constitu¬ 
ted the joint family ‘* when he left the 
joint residence and withdrew himself 
from commensality as indicating a 
fixed determination henceforward to 
live scnai^tely from his cousin,” and 
treated ” the fact of his borrowing 
n)oiicy for his maintenance, aa well as 
making a will, as indicating, at all 
events, that he himself considered that a 
separation had taken place.” The, con¬ 
clusion was based on the inference of 
intention derivable from the acts and 
declarations of the nlen 1 !]^^^who it was 
alleged had separated himsell, and not 
, , (6) L. K. 6 r. A.aaS4»87fV 
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from the conduct or attitude of any other 
ptoty. 

As early as 1867, shortly after the 
judgment of the Judicial Committee in 
Appovier’s case (2) Mr. .Justice Kemp, 
one of the most eminent Judges of the 
Calcutta High Court, sitting \vith Mr. 
Justice Glover, in Fafo Koer v. Roiv- 
shrni Singh (6), a case governed by the 
law of the Mitalcshara, expressed himself 
thus on this question of sej>aration :— 

“ Taking^ then the admitted facts of the 
case before us, we find that Sohun did public¬ 
ly and unequivocally by petition presented in 
Court declare his intention to become from 
that date divided in estate. Such an inten¬ 
tion amounts to a valid separation, though 
not immediately perfected by an actual parti¬ 
tion of the estate by metes and bounds. The 
acts and deijjarations of Sohun Singh, show¬ 
ing an nnmlstakeable intention to hold and 
enjoy his own estate sei>arately, and to re¬ 
nounce all rights upon the shares of his co¬ 
parceners, constitute, in our judgment, a 
complete severa^e or partition.” 

With that view of the law their 
Lordships entirely concur. 

In the present case, Harihar, the 
husband of the Appellant, unequivocally 
and unmistakably manifested his inten¬ 
tion to separate himself from the Defen¬ 
dants,^ and to hold, possess, and enjoy 
his unquestioned interest separately 
from them. In their Lordships' judg¬ 
ment, this was sufficient, under the 
Hindu Law, to constitute a separation 
uid to divide him in estate from his co¬ 
parceners. 

Theiir Lordships are accordingly of 
opinion that the decreea of the Judicial 
Coounisttoners sliould be reversed, •and 
those of the District Judge should be 
restored. 

The Bespondents must pay the costs 
of and V the appeals 

It A. n uSM). 

1,0, S Wyk IS 

.... 


in the Judicial Commissioner’s Court. 
And their Lordships will humbly advise 
His Majesty accordingly. 

Solicitor ; Mr. Edward Dahjado for the 
Appellant. 

Solicitors : Mcs-^rn. Downer unci %>hn- 
son for the Bespondents. 

B. D. Appeal allowed with costs.. 
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WOODROFFE, J. 
Ohaudhuri, J. 
1916, 

Heard, 19 and 
23, May. 
Judgment, 

23, May. 


Dwarka Nath Chow- 
DHi'Rl and ors.. Plain¬ 
tiffs, Appellants, 

V. 

Tafa7.aii Bauman Sar-^ 
KAii and anr., Defen¬ 
dants, Bespondents. 


Bmgml Tenancy Act {VllI of 1885), lec. 110 o»<< 
S<h. A cl. 1 (a)—Khan khamar land held by lenavt 
•under leaee for term - Suit for klu^H poeaestion 
brought more than six months after e-cpirutun of 
letse—Limitation—Heading of Chapter if may he 
looked at for conatruing soct 'ona 

The Plaintiffs sued for khas f^ossessiou 
of land held by the Defendants under a 
lease for five years on the ground that 
they were entitled to re-entry at the ex¬ 
piration of the agreement. It was found 
that the Defendants were not in possession 
of the land before they entered it under 
their lease and that the land in suit was 
kha a khamar. The suit was brought 
more than six months after the expiration 
of the lease: 

That the Defendants were not 
included in the term “ non-occupancy 
raiyat ” withip cl. 1 (a), Sch. 3 of the 
Bengal Tenancy Act and the suit was not 

barred. 

That the Court could look at the head¬ 
ing of Chap. XI of the Bengal Temnoy 
Act for Ihe purpose op^ the 

seotAons* 

This WAS 
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Dwaeka Nath Chowdhuri v. Tafazar 

Letters Patent preferred against the judg¬ 
ment of Newbould, J., -dated 28th June 
1915, i)assed in Second Appeal No. 991 of 
1914 which had been preferred against a 
decree of Mr. B. V. Nicholl, District 
Judgfi of Zillah Dinajj)ur, dated tlie 28th 
February 1914, reversing a decree of Babu 
Rebati Ranjan Mukherjee, Munsif at 
Raigunge, dated Slst March 1913. 

The facts of the case will a})pear from 
the judgmeirt of Newbould, J., which was 
as follows;— 

Newbould, J.—This appeal arises out 
of a suit for khas i)osses8ion brofight by 
tho l^laintillB landlords on the ground 
yiat the Defendants had taken settlcnjcut 
of the land in suit for five years and the' 
Plaintiffs were entitled to re-enter at tho 
expiration of the agreement. The suit 
was dismissed by the Court of first instance 
and, on appeal, decreed by the lowoi- 
Appellate Court. The lower xVppellate 
Court has found, differing from the first 
Court, that the Appellants Defendants 
were not in possession of the land before 
they entered it under their lease for five 
years. He has further found agreeing 
with the lower Court that the land iii suit 
is khas khaniar land of the Plaintiffs. , 
The question for decision in this a|>- 
peai is whether, having regard to those 
findings, the special limitation provided 
by Art. 1 (o), Sch. 3 of the Bengal 
Tenancy Act is applicable. That article 
provides that a suit to eject a non-occu- 
pandy ruyat on the ground of the expuii.- 
tion of the term of his lease must be 
brought wildiin six-months bf the. expira¬ 
tion of the term. The present suit was 
brought more than six months after the 
expiration of the term of the lease. On 
behalf of the BesfKmdents it is contended 
that the provisiopg of sec. 116 of tlw 
Bengal Tenancy Act make the provisions 
<rf ^Msciai Jimitation iisaxjplioesijle. I 


WElStt KOTEd. 

Rahman Sabkab. 

cannot see that they do. My attention 
has been drawn to the heading of Chap. 
XI which contains sec. 116 and is in the 
following words;—“ Non-accrual of occu- 
[)ancy and non-occupancy rights and 
records of, proprietor’s private lands.” 
The heading cannot have any effect beyond 
that of the words of the sections in the 
chapter. Sec. 116 only bars tenants of 
khas khamar lands from obtaining the 
special rights of occupancy and non-occu¬ 
pancy raiyats provided in Chapters V and 
Vl‘'of the Act. It does not make the Act 
as a whole inapplicable to khamar lands. 
Under sec. 4 of the Act all tenants of 
agricultural lands fall within certain 
classes, and in the present case the only 
class the Defendants can possibly fall 
\’>’ithin is the class of noi>*occu 2 )ancy 
raiyatiS. If they are non-occupancy 
jaiyats, the suit is clearly one of the 
nature described in Art. 1 (a), Bch. 3 of 
tho Bengal Tenancy Amendment Act. 
This article was inserted by the Bengal 
Tenancy Amendment Act, Act I (B. 
C.) of 1907 and Act I (E. B., C.) of 
1908 and x^i^Rctically re-enacts sec. 45 of 
the former Act which was then repealed. 
By taking the provisions of sec. 46 out of 
Ohap. 6 and putting them into the>^ sche¬ 
dule, the legislature, whether inteptimially 
or not, has compelled the lan^prd to 
bring a suit for ejectment of a tenant of 
khas Jdiamar land on the teimination of 
his lease within six months. At the suit 
was not instituted within this period the 
prayer for ejectment is barred by 'limita¬ 
tion. I accordingly allow this appeal and 
restoNB the decree of the Munsif. ^n»e 
Appellants will get their costs in this and 
the lower Appellate Court. 

Dr. Sarat Ch. Bysack (wi^ Bahu 
Kumar Sankar Ray) for tb^p^lMs. 

Babu Jadu Nath. Kanjilal 'idt' i&tB Res-' 
pondeats. ^ * 
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The Judgment of the Coubt wbs as 
follows:— 

• Woodboffe, J.—^The District Judge 
allowed. the Plaintiff’s claim. On ap¬ 
peal to this CoGrt Mr. Justice New- 
bould held that the sijit was barred 
by limitation under the provisions of 
cl. l (a), Sch. 3 of the Bengal Tenancy 
Act. It has been found as a fact that the 
Defendants were not in po.ssession of the 
land before they entered it under their 
lease for five years and that the land in 
sfiit is kJ^as khamar land of the Plain¬ 
tiffs. We must accept this finding and dis¬ 
pose of this appeal accordingly. 

The question then is, do the Defendants 
come within the term “ non-occupancy 
raiyat ” as mentioned in the Schedule. 
It is admitted that if the llefendants are 
non-occupaacy raiyats, then the suit is 
barred. If this portion of the schedule 
does not apply then the general law of 
limihition docs and the suit is not barred. 
The contention^hat has been uiged before 
us may be summarised thus ;— 

For the Respondents it is contended 
that by the term “ non-occupancy raiyat ’’ 
in the schedule is meant any ]ier8on who 
is a tenant who has not acquired or can¬ 
not acquire occupancy rights and that* as 
the Defendants have been in possession of 
khamar lands and could not acquire occu¬ 
pancy ri^ts, they must be taken to be 
non-occupancy raiyats within the meaning 
of that article and accordingly the six 
months law of limitation applies. 

On.the oth4r hand on behalf of the Ap- 
peUah|a‘it is contended that a person in 
the position of the Defendants in occu- 
panj(^ of khamar land does not come with¬ 
in this article of the schedule and the 
letumed Vakil relies upon the fact that sec. 
45 ctf Hhe Bsogal Tenancy Act from which 
the of the schedule is taken 

was in that portion of the. 


Tenancy Act which deals with non-occu¬ 
pancy raiyats, and it is admitted that if 
the section had been left where it original¬ 
ly was then sec. 45 would not have a;p- 
plied to the case before us. But it is con¬ 
tended that by its iransfer to the schedule 
it is given a wider aj)pUcation, v'hi^ on 
the other hand is denied. Jlelianco also 
is placed on the aniendriienl of the heading 
under ('hap. XT of the Ticngal Tenancy 
Act. In that heading it has been in¬ 
serted “non-accmal of occuj)ancy and non¬ 
occupancy rights.” I think may look 
at tins heading for the ])urpoHe of inter¬ 
preting the s«'ctions mentioned above, aiui 
on this it is contended on behalf of the 
Appellants that the Defcndatds holding 
khamar lands are not included in the 
term ‘‘ non-oceupaney raiyat ” within the 
schedule. 1 think that this argunieut has 
force and I hold that the suit is accordingly 
not barred. 

The decree of Mr. Justice Xc.'whould 
must therefore be reversed and that of the 
Id.strict .lodge restort'd. 

The. Appt'llants are. entitled to ihcir 
costs in this aiqn'al and in the aiq'ciil 
befor<; Mr. Justice 'Newbould. 

ClH.vnDHtJRi, J.—I agree. 

S. (k M. Appeal allowed. 
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tUled to deene—Court, if should taks notice of 
matters which come into existence after suit — 
ThI ib-i-rauasibHt, erroneous statement at to price 
in, it invah'dates— Review on ground not before 
taken, when allowed—Suits Valuation Act {VII of 
1887), see 11— Valuation — Appeal — Jurisdiction. 

Sanderson, C. J. and IMookebjisb, J,— 
The right of the Plaintiff to get pre-emp¬ 
tion must exist not only at the time of 
the sale, but also at the time of the insti¬ 
tution of the suit, and finally up to and 
at the date of the decree of the trial Court. 

A judgment passed by the High Court 
on second appeal was reviewed on a 
ground not taken at any previous stage 
of the proceeding, when the ground raised 
a pure question of law which did not 
depend for its determination upon the in¬ 
vestigation of new facts and when the 
alleged error was apparent on. the face of 
the record. 

(k)NNECTrctT Fire Insoranc’E (’<». r. 
Kavanaoh (2) referred to. 

Per Mookkhjee, .J.— The decree in a 
suit should ordinarily conform to the rights 
of the parties as they stood at the date of 
its institution. But there are eases when 
it is incumbent upon a Court of Justice 
to take notice of cvenLs which have hap¬ 
pened since the institution of the suit and 
to mould its decree, according to the cir- 
. cumstances as they stand at the time the 
decree is made. This principle will be 
applied where it is shown that the 
original relief claimed has, by reason of 
subsequent change of circumstances, be¬ 
come inappropriate or that it is necessary 
to base the decision of the Court on the 
altered circumstances in &rder to shorten 
litigation or to do complete justice between 
the parties. 

Per Shakpuddin and Bob, JJ. —For the 
performance of the talab-i-muasibat what 
is necessary is an ecepression by the pre- 

(2) 118MJ A. 0.478 «t p. 480. 


emptor in clear and explicit terms that he 
demands to make the purchase and it is 
not necessary that he should, at the time 
of the performance of the ceremony, make 
any mention of the price. 

Where in performing the talab, the 
claimant, owing to mistaken information, 
understated the price, though the cere¬ 
monies required by law were fully per¬ 
formed, 

Held —That the talab was validly per¬ 
formed. • 

^Plaintiff, suing for pre-emption valued 
his suit at Rs. 4,500, the price for which, 
according to his information, the property 
had been sold to the Defendant. The 
suit was dismissed by the Subordinate 
Judge but decreed on appeal by the Dis¬ 
trict Judge who however found that the 
real value of the property was over 
R. 1 . 0,000. On second appeal it was urged 
that having regard to the value of property 
as found by the District Judge, appeal lay 
to the High Court and n^t to the District 
Judge, but the point was not taken in the 
memorandum of appeal. 

Held, per Sharpuddin and Roe, JJ.— 
That this objection should be overrvded, 
in.view of sec. 11 of the Suits Valuation 
Act, and that the decision in Baj 
Lakshmi Dasee V . Katyayani Dasee 
(7) was distinguishable from the present 
case as in that case the sidt was inten¬ 
tionally and grossly undervalued. 

The B^e arose out of au application 
for review of the decision at Shaitfuddin 
and Boe, JJ., dated the 19th Januar^ 1914, 
delivered in Appeal from Appellate t>ecree 
Na 1107 of 1914 which had been pref^ed 
against a decision of O. BowUu]^, Esq., 
District Judge of Saran, dated the 7th 
April 1914, revOTBing a decieion of Babu 
Charu ChandYft Mukerjee, £Nibordinatd 

(7) I. li. B. 88 887 (1810). 
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Judge at Saran, dated the 16th January 
* 1914. 

The judgmenta of Bharfuddiu and Hoe, 
JJ., were ae followe :— 

Shaepuddin, J.—This is an appeal by 
Defendant No. 1 named .Nuri Mian 
against the appellate judgment of the Dis¬ 
trict Judge of Saran, dated the 7th April 
1914. 

Ambica Singh the Plaintiff of the suit 
Hued Nuri Mian and Ban‘»idhar the two 
DeiuiiduntH in the suit to e4ublish his 
light of pre«emption. His case is that 
Bansidliar, Defendant No. ti, sold his* 
'.hares in three villages, namely, 
.Mantaiid, Tola (rhyasj)ur and Tola 
Pandayiiur for Ks. 4,500 to Nuri Mian 
J>fendant No. 1 on the IGth September 
1912. In the plaint he alleged that 
Hs. 7,(X)0 iiitiiitioued in the sale-deed as 
the consideration money is a fictitious 
amount and tliai he, on hearing from one 
Garju, one of bis witnesses, for the first 
time on the 20tl^ Beptember 1912, per¬ 
formed the requited ceremonies known as 
tahb muasihat and talab isttshad. The 
Defendant No. 1 contested the suit and 
traversed the allegations made m the 
^plaint. The Subordinate Judge dismi-ssed 
the Plaintiff’s suit, upon which the 
Plaintiff appealed to the District Judge 
who allowed the ajipeal by decreeing the 
Plaintiff’s suit. The lower Apjiellate 
Court further hold that the consideration 
money, namely, Ks. 7,000 mentioned in 
the ,deed of sale, was the consideration 
money for the sale of the shares although 
it included a sum of Be. 500 as arrears of 
rent from the tenants, and it was directed 
that the amount at which the Plaintiff 
might reddein was Ks. 7,000 and it is this 
judgment which is the subject the pre¬ 
sent 

Beloqni I refer to the grounds urged 
heloiu Uji it ill necessary to state that 


there was a partition proceeding with, re¬ 
spect to the tnahal wherein the shares 
were situated, but the iiartitiun was not 
coni})lete on the date oi sale. The parti¬ 
tion was completed on the 22n(l Septem¬ 
ber 191.3 and the sale of the shares took 
placi' on the 16th Sejiteinber H)J2, whi%h 
means, that the tnahal remained joint for 
a little over a year before the sale was 
made. 

The giounds urged on hehalt ol the 
Apiiell.mt are :— 

1. That having regard to the fiict that 
the Plaintiff alleged to have ofl(>red to pay 
Ks. 4,500 and not Tis. 7,0(X) as stated in 
the deed of sale or the actual price to lie 
found by the Court, the J’laintiff had no 
right of pre-emption. 

2. That the bat warn jiroccedings having 
been practically coinp’eted, before the salt' 
in question, the Plaintiff had no nght of 
pre-emption. 

3. The first C’oui’t having iound the 
value of the shares to be Ks. 6,000, the 
District Judge had no jurisdiction to try 
the* question on apiical inasmuch as the 
ajifieai lay to the High Court. 

It has been found that the Plaintiff and 
Defendant No. 2 were cosharers and the 
Plaintiff on healing the news of the sale 
performed the required ceremony and that 
the value ot the shares was Ks. 7,000 
which included a sum of Rs. 500 as arre.ns 
of rent due from the tenants. Dn the 
above finding there can be no question 
that the Plaintiff is a sha/i and tlial if li*' 
on hearing the first new*, ol tin* sale f>er- 
foitned the oetemouies in Ihe ways re¬ 
quired by the Mubammedan Jiinv he w 
entitled to pre-empt. 

Decision on the fit^t {//"ound. 

There are three methods to claim 
the first of these methods Cldled fulufe 
inuas'ibat. This has to be dOgie by ttwlKbg 
an immediate Oemau^' 0f on 
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liearing the hews of the sale. The second 
is what is called talab istishad which 
means an affirmation of the first metho<l 
and asking people to witness and the third 
is by litigation. 

In the present appeal we are concerned 
o^.ly with the first method, namely, talah 
mmsibat. The contention oh behalf uf 
the Appellant is that the ceremonies ot 
talab mmsibat was not performed by the 
Plaintiff in the manner required by law. 
The defect pointed out is. that, in the 
performance of the ceremony, the Plain¬ 
tiff offered to pay Es. 4,500 as the price 
of the share. He should have offered 
Be. 7,000 which was the sum mentioned 
in the deed of sale. The questiqn is as 
to whether it is necessary to mention 
any sum in the performance of the 
talah mmsibat. 

While dealing with the question tlie 
author of the Hedaya says that it is not 
material in w'hat words the claim in 
))referred and it is sufficient that the words 
used should imply a claim. If a person 
says ** I have claimed my sha}a ” or-“ I 
shall claim my shafa ” or “I do claim 
my shafa ” he has performed the cere¬ 
mony as required by law'. 

In Ameer -Ali’s Mohammedan Law, 
(page 723, Vol. I, 4th Ed.), there 
is. the following passage “ a person 
who intends to advance a claim based on 
the right of. pre-emption in respect of 
property which has been sold to another, 
must immediately on receiving informa¬ 
tion of the ettle, express in explicit terms 
his iiK^titm to claizu the property, tlie 
intention miisit be formulated in the shape 
■of a demand, .lifo oxfarees formula is 
necessary so 1 <h^ as the assdrti^ of the 
right, or what is called R dcmMid, is 
expressed in une^uivOGfift langhUge 
This learned author Julies on the H^ya. 
Another auth<aity ik t]bid>' 

' ''' > ' V ,' 


Mukhtor. This book is the well-known 
commentary of Tanwirul Absar. It has • 
been translated into English by Babu 
Brij Mohan Dayal of Lucknow. This 
book is considered as an authority on 
Mohammedan Law. At p. 386 of this 
book there is this passage demand 

should be made by using an expression 
from W'hich demand may be clearly under¬ 
stood. 

In Tyabji’s Principles of the Moham¬ 
medan Law it is stated that the pre- 
(‘iiiptor should assert his imme- 

, diately on getting information of.a sale. 

Prom the above authorities it is clear 
that in the performauce*of this ceremony 
what is necessary is an expression by the 
pre-emptor in clear and explicit terms 
that he demands to make the purchase and 
it is not necessary that he should at the 
tim0 of the performance of the ceremony, 
make any mention of the price. 

Wilson in his Digest of Anglo-Moham- 
medan Law (at j). 418,ii4th Ed.) says “ it 
is not necessary that the pre-emptor 
should tender the price at the time of 
making the formal claim. It is sufficient 
that he should then state his willingness 
to pay either the price named in the sale-^ 
deed, or, if he suspects the price named 
as fictitious, such a sum as a Couri may 
award.” 

There is no authority in Mohammedan 
Law that if the pre-emptor fails to-state 
that he ifl| willing to pay the price nemed 
in the sale-deed or such a sum ae a Qourt 
may award, he loses the right of pre¬ 
emption, The passage quoted bom 
Wilson's Digest has been relied upon by 
the Appellant. This learned .aut|^ has 
only explained the ^intention of ja. pre- 
emptor. The pre-emptor in the 

demand tacitly expTMses ins w^l^ess 
to pay either the price zomtid^d ia 
deed dr such a sum as a 
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Oil a consideration of the various com¬ 
mentaries on Muhamihedan Law I do not 
Ihinic that inention of any sum of money 
is a necessary condition in the duo per¬ 
formance of the demand. 

Koverting to the facts of tl?e case I find 
ihut the first information of the sale that 
the Plaintiff got, was from one Oarju, a 
Avitness examined on his behalf.' That 
information was that Defendant No. 2 
liad sold his shares for Rs. 1,600 and had 
reeeive<l a further sum of Rs. ‘2,5(X) from 
his vendee af? arrears of r«*nt duo from the, 
tenants. On rcxieiving this information 
the Plaintiff jierfonned the eeremony of 
(h'mand and in the performance thereof, 
alhough it was not necessary, lu' mention¬ 
ed the sum of Jls. 4,600 as the price lie 
was willing to pay for the puichase. The 
Plaintiff believed his informant and said 
h(* would pay Ks. 4,.000 for the purchase. 
'I’here can be no doubt tliat there is no 
riglit of pre-em{ition against conveying the 
right of realisatioi# of the arrears of rent 
from the tenants. Jn the ])laint also he 
claimed to have purchased the projK'rty 
for Rs. 4,500 and further says that he is 
willing to pay any consideration that may 
oe found by the Court. 

Por the above reasons I am of ojiinion* 
that the talah miiasibat wa^ duly perform¬ 
ed. This ground therefore fails. 

Deoigion on the second ground. 

Batioara proceedings are completed on 
' the sdiTvice of notice as required by sec. 
94 of the Estates Partition Act. The 
sale in question having taken place more 
than a year before the partition was com¬ 
plete the peivding hatwara proceeding^ 
were no bar to the claim. The sale in 
qnesticHI took place when the estate was 
joint Sthd it beinilii joint the Plaintiff being 
a cosharor in the joint estate was fully 
' entitled to oiaim hie iigfai 61 pre-emption. 
TMe Iftiie- 

. a - .*%. 


Decision on the third ground. 

It is contended that when the Subor¬ 
dinate Judge found that the value of the 
shares was over Rs. 0.000, the District 
Judge had no jurisdiction to try the a]>- 
peal and he .should have stayed his haiAls 
and directed the Appellant to prefer his 
appeal to the High Court. Ju this con¬ 
nection reliance is placed on the case of Hnj 
Lalishmi Dassec v. Katijagani Dnssec (7). 

1 must observe here that this obj(*ction 
was not taken before the lower Ajijiellate 
Court, nor does'it find a jilace in tin* 
Memorandum of Apjx'al to this Court. 
Sec. Jl of the Suita V.-iluatiou Act tVlT 
of J8B7) ]irovides that siK'h an objection 
if not taken in the ^Memor’andum of Appeal 
to the Apjiellate ('ouvt it cannot be takrui 
at all. 

Under sec. 21 of the Civil Courts Act 
(XII of J8S7) it is provided that an ajrpoal 
should lie to the Jtistrict Judge where 
the value of the original suit in which the- 
deewe was made, did not exceed Rs. 5,000. 
The plaint shows that the suit was valiusl 
for Rs. 4,600 and therefore the appeal lay 
to the District Judge. On behalf of the 
Appellants it is conceded that the apjreal 
no doubt lay to the I^istrict Judge but the 
District Judge on finding the value of the* 
shares to be more than Rs. 6,OCX) slionld 
not have recorded any judgmcnl bul 
should have directed the Appellant to pre¬ 
fer his appeal to the High Court. R i'> 
for this purpose that th<* autliorily rcjMi t- 
ed in liaj Lakshmi Dassrr v, Katyngant 
Dassee (7) is relied ujxui. Ret the facts 
of that rejxrrted cu^e an' fpiitc distinguish¬ 
able from the fa<ts of the irresent case. 
In the rejrorted case it was f<iund that the 
suit was intentionally undervalued and jt 
was further found that the yalue of tho 
property in the reported caaO waa 
lac of rupees but it waa g>!)qs|ily 

( 7 ) r. ». w 04 ' 

.1 • ‘ 
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\d]ne(l at Rs. ‘2,100. In the present case. 
I'.owover, there was no intentional nmh'r- 
valuation. The Plaintiff’s informant li.ul 
told hiiii that the f-hares were aohl lor 
Rs. 4,500. lie honestly believed that tb** 
if due oi the shares were lls. 4,600. 1 aui 

of opinion that this re]M)rted case does not 
help the Apiiellant. This ground also 
fails. The appeal is disinissed wdth cost^ 
Rok, J.—I agree for the reasons given 
by my learned brother that this a])))eil 
must be dismissed. In the second an I 
third grounds urged in suiiport of the ai>- 
peal there is no substance. 

The first gnmnd is based upon a nns- 
oonception of Kir Roland AVilson’.s <‘oin- 
mentary. It is clear from the Hedava 
that it w’lis recognised tint the Kazi inu'.t 
always be called in to settle the price to 
be jiaid. Kir Roland Wilson cannot l>* 
understood to mean more than that on 
appearance before the Kazi, the shnfi innst 
be willing to jiay the price fixed by tha 
Razi. 

[After these judgments wvre deliveied, 
a High (‘otirt having been establisheil at 
Patna, and both learned .Judges huMog 
left this Court uixm appointment ns 
Judges of the I’atria High Court, the ap¬ 
plication was iDoved bidore the Court uvf*r 
which his Ijordship th" (‘hiet .Justice pre¬ 
sided and the present Rule was issued.] 
Moulvi Khurghed Hussain and M. A. 
8, M. Akram for the Petitioner, 
Appellant. 

Babu Sarat Chandra Roy Chowdhuty 
for the Opposite Party, Respondent. 

• 

The Judgment of the (‘oubt was as 
follows 

Rule No. 326. 

Kanobbsoh, c. J.—In this <»ae the 
action was for pre-emption. The suit 
was dismissed by the Court of Pilwt In- 
stance on the icjh of January 1914. But 


on appeal to the District Judge, that 
decision was revefsed, and the District 
Judge decreed the suit, holding "as a 
maiter of fact that the ceremonies had 
been duly performed, that the Defendant 
purchaser i^'as not a co-sharer and that 
the proiierty was joint jirojfierty at the 
tune of the institution of the suit, h'rom 
that, the Defendant appealed to the High 
(oiirt, and that ajijieal was dismissed 
b\ the two learned Judges w'ho constitu¬ 
ted the Hench on that occasion. Then 
^ a Rule was obtained by the Defendant 
calling upm the Plaintiff to show cause 
wh\ that judgment shou'd not he review- 
e<l u|x)n three grounds, the mam 
ground being that the conditions which 
were necessaiy’ to give a right to the 
IMaintiff to pre-emption did not exist at 
the date ol tlie decret*; and, that is the 
jKiint which has been niainh argued, 
and il I may say so veiy well argued, 
by the h'arned Vakil for the Plaintiff 
on this occasion. Jn^rder to appreciate 
the jxnnt it is newssary to state three 
or tour facts. One Bansidhar sold his 


interest in the property on the I2th of 
July 191*2 to the first Defendant w'hos^^ 
name was Xuri ISIian, and at that tinu^ 
there were partition proceedings (x^ndiiig. 
Oh the 8th of Octolier 1912, the I%intiff 
instituted the present suit to assert his 
right ot jiro-emjition. The partition 
proceedings w*ere completed on the ‘ind 
ot J>w€|nber 1913, by reason of the 
issue of the notice under eec. 92 of 
Estates J’artition Act. .The first decree 
in the suit, as 1 have already mentioned, 
was on the llth of January 1914, after 
file date when the partitioii proceedings 
were completod. In thgt decree, 
Defendants succeeded, aikd it ymf not 
until the 7th of April 1914, when the 


District Juidgd’a decism vtrea gifen, that 
the Plaintiff got his |i|re<<emp* 
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tion. I do not think it matters which 
of the dates is taken, whether the I6th 
*of January 1914, or the 7th of April 1^14, 
because both of them are subsequeni to 
the 2nd of December 191B, when the 
]>artition pro<^eedings W€«'e completed. 

Now, the point taken by the'learned 
Vakil on behalf of the Defendant.^ is that 
in such a case as this, namely, in a suit 
for .pre-emption, the right of the Plain¬ 
tiff to get pre-emption must exist not only 
at the time of the sale, but also at the 
time of* the institution of the siiit, and 
finally up to and at the date of the decree. 
The principle is thus stated in Sir It. K. 
Wilson’s Digest of AnglorlNlahommedan 
Law at p. 4fK):—’ The co-sharership, 
particii)ution in appendages, nr ownershij) 
of contiguous proi>erty, as the case may 
be,”—this being a case of <;o-sharership— 
‘‘ must not only exist at the time of the 
sale which gives rise to the claim of pre- 
em])tion, but must c<jntinue. to exist down 
to the time ^’hen the suit is instituted, 
and (it seems) even down to the decree.” 
Of course, that is not an authority, and 
I do not refer to it as an authority, but 1 
only refer to it for the purp(»se of stating 
what is considered by the Text-Writers 


;no longer a joint property. The teamed 
Judges said there, ** We tbiqk that the 
decisions of the Courts below were cont^t. 
The Plaintiff’s right was based upon the 
tact that he was partner with the vendor. 
To quot«‘ Hamilton’s Translation of the- 
Hedaya shafa relates to a thing fcld in 
joint jiroperty and which has not been 
divide<l off. The right j)f shafa is found¬ 
ed on a precept of the l^rophet who had. 
said, ’* the right of shafa holds in a 
partner w ho has not divided off and taken 
separately his share.” 1 pause there to 
say that J think that is the principle which 
applies to this case; the Plaintiff’s right 
was based U£)on the fact that he was a 
partner with the ’vendor; at the time 
ot the sale lie was a jiartner with 
the vendor; at the time of the in¬ 
stitution of the suit he was a partner 
w’ith the vendor; but at the time the 
decree was made, in 1914, the joint pro- 
|>erty had ceased to exist, for, the pro- 
jierty had been divided into different 
shares wdiich had become the separate i>ro- 
jierty of the individuals who were entitl¬ 
ed to the shares under the partition pro¬ 
ceedings ; and, it seems to me it would be 
impossible to make a decree upon the basis 


aa the principle. The question reniains 
whether that principle is right. 

Now, both on the ground of principle 
ahd also by reason of the authorities to 
which Jikt. Roy , Chowdhury has -very 
i%btty dmwn our attention, although 
some of them are in my opinion directly 
him, I. think this Rule must be 
al^lute. The principle, I think,. 
1^' better stated than it is, in 
Husain v.*Thm 
^ case in which paiti- 
pskm ' pi&ce, and at 
'the _ property was 

sTS'iisioi. ' 


ujfHui which the Plaintiff’s claim was put 
forward in this action. Then the learn¬ 
ed Judges w'ent on to say, ” Having re¬ 
gard to what has happened, the Plaintiff'ft 
property has been dividetl off. Tie is no 
longer a partner with tJie v<'t)d«r. It is 
argued that inasmuch as ihe Plaintiff was 
a [>artner at the- time of the institution of 
fhe suit, it therefore does not matter that 
a partition fias since taken place, parti^, . 
cularly if the Plaintiff w'as not the person ; 
who sought partition. EviiJ^^ 
Plaintiff did feel that if . he 
the partition, it 
«„it. «nd *i>«. 
withdrew 
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iim which he himself made in the. first With regard to the costs we have con- 
instance. It is expressly laid down in the sidered the matter carefully, and we think 
Hedaya, Chap. IV, Book 38, that it is that the proper order to make is that the 
a condition that the property of the shafa appeal will be allowed and the judgment 
remain firm until the decree of the Qazi be of the Court of first instance by which 
passed; and for this reason if the shaft the suit was dismissed will be restored, 
previcffis to the decree of the Qazi sell the I’he X^laintiff will pay the Defendant’s 
house fiom which he derives his right of co.st.s incurred in the Court of first instance 
shafa, the reasons or grounds of his right and in the first Appellate Court, but there 
being thereby extinguished, the right it- uill be no costs with regard to the pro¬ 
self is invalidated. Applying the same ceedings in the High Court either with 
principle to the present case, Plaintiff's regard to the appeal or with regard to 
right of shafa was founded upon the fact the Rule with the exception that we think 
that he was a partner, that is to say, a thatf the Plaintiff should pay the Court-fee 
c#-sharer in the mahal. He has cea8e<l A\ liich was pgid on the memorandum* of 
to' be such co-sharer. Therefore the appeal, which we understand is Rs. 150. 
reasons or grounds of his right had been The money deposited by the Plaintiff 
extinguished before the decree of the will be i-etumed to him. 


Court, and therefore the right itself is also 
extinguished.” I think that those words 
apply directly to this case, and I propose 
to follow the decision in that case and also 
to say that in my judgment that decision 
is based u}x>n sound reason and princijde, 
and therefore I think this Rule must be 
made absolute. 

[His Tjordship then prficeeded to dis¬ 
pose of the appeal in these terms.] 

This is now to be taken as the hearing 
of the appeal, and 1 would like to say 
this about that matter to show that I have 


Mookkrjnb, J .— 1 agree that this Rule 
issued on the application for review, which 
raises an imjwrtant question of law of 
first impression, so far as this Court is 
concerned, must be made absolute. 

The Plaintiff seeks to erilbrce his right 
of pre-emption under the, Mahometan 
law in respect of shares in three villages 
•sold bn the l‘2th July 1912, by his co- 
sharer, the second Defendant, to the first 
Defendant. He instituted this suit on 
Ihe 8th October lOl'S on the allegation 
that he had performe<i all the ceremonies 


not overlooked the point taken by the 
learned Vakil for the Plaintiff. It was 
clearly within our jurisdiction to hear the 
Rule, and the hearing of the appeal is a 
natural ocmsequence, under the Rule, as 
was mentidned by my learned brother Mr. 
Justice Mookerjee and of the fact thUt w4 
made the Buie absolute. In^y opinion, 
we have jurisdiction to hear it, but if tiiere 
is any doubt about It, I, give direction 
under the second proviso of 89 of the “ 
Xidters Patent of the Patna Hi^b Court 

that this appeal should be heard in tbift 
Court. 




requisite under the Mahomedan law. The 
Subordinate Judge dismissed the suit on 
the 16th January 1914. Upon appeal the 
District Jidte gave the Plaintiff a decree 
on the 7th April 1914. An a|ipeal fiom 
the decree of the District Judge was idis^ 
dismiased by this Court (Sbarfa4diii 
and Roe, JJ.,) on the 19th .January.,1916'; 
and this is the judjgm^t We are noW 'tn*. 
vited to review. - . , , ! 

The ground on whi^ the. 
for review is-made Was 
taken at^iiy-'.fiit^e'.i^.the pi:eotedii^«ijiip6 
it has hotted on, 
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posite party that the petitioner sBouW 
not be allowed to base his applicaticm on 
a ground never taicen before. In my 
opinion, there is no force in this conten¬ 
tion. In the first ptsM^e, as was point¬ 
ed out. by the Judicial Committee in 
the case of Connecticut Fire Imurancc Co. 
V, Kavanagh (2) “ when a question of 
law is raised for the first time in a Court 
of last resort upon the construction of a 
document or upon facts either admitted 
or proved beyond controversy, it is not 
only competent but expedient, in the inter¬ 
ests of justice, to entertain the i>lea. The 
expediency of adopting that course may be 
doubted, when the plea cannot be dispos¬ 
ed of without deciding nice questions of 
fact in considering which the Court of 
ultimate review is placed in a much less 
advantageous position that the C'Ourts 
below.*' Here the ground assigned in 
support of the apidication for review 
raises a pure question of law, and its 
determination Jloes not depend upon the 
investigation of new' facts. In the second 
place, the alleged error, if it be an en'or, 
is apparent on the face of the record. 
The Petitioner contends that the suit 
should not have been decreed, inasmuch 
as the right of pre-emption had been dost 
before the date of the decision of the 
Subordinate Judge in the C^oui't of first 
instance. This argument is based on ad¬ 
mitted facts. The case w'as decided by 
the Subordinate Judjge on the 16th 
January 1914. The District Judge made 
hia decree on the 7th April 1914; that 
decree may by a fiction be deemed to 
have been made as early as the 16th 
January 1914, inasmuch as the Di(4irict 
Jui^e oi^y made that decree which, in his 
should have been mode by the 
ppppsaty was the sub- 
partition under 


the Estates Partition Act, 1897, instituted 
before the (!ollector, on the, 16th May 
1909. The partition proceedings were 
completed on the 2nd September 1913; 
and consequently on that date, the sub¬ 
ject-matter of th(i litigation coasocLto be 
joint property. The petitioner contends 
in essence that as the 1‘lajiitiff ceased to 
be a co-sharer iii the joint property, on 
the 2ud September 1918, liis right of pre¬ 
emption was extinguished on that date 
and (xmsequently no decieo for pra- 
emption could be made Ihcreal'ter on the 
16th .lannary 1911. If this argument is 
well founded on principle, the error 
assigned is apparent on the face of the 
record. 1 hold accordingly that the appli¬ 
cation fiu* review must be entertained 
and considered on its merits. 

The substance of the argument for the 
Petitioner is, that any person w'ho seeks 
the assistance of a Court wdth a view to 
enforce a right of pre-emption is bound 
to establish that the right existed at the 
date of the sale, at the date of the insti¬ 
tution of the suit and also at the date of 


the decree of the trial Court. In supiKu t 
of this contention, reliance has been 
])laced ui)on the decisions in J?«iw Copal 
V. Piari Lai (8) and Tafazzul Husain v. 
Than Singh (1). On behalf of tJie 
Opjwsite Party the correctness ut' these 
decisions has been called in (pKJstinn, and 
we have been invited to apj>Iy the rule 


that the doertte in a suit .should conform 
to the rights of the parties .is they stood 
at the date of its institution. Now, it 
may bo conceded that ordinarily the 
decree in a sitit should accord with the 
rights of the parties as they stand at the 
date of its institution. But this priB- ? 
ciple ia not of universal " 

in a long series of deciftj^B,: 

(1) I* ^ ''' 
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be found reviewed, in the case of Hat 
Charan Mandal v. Biswa Nath Man‘lal 
(4), the doctrine has been recognised that 
there are cases where it is inctimbeut 
u]x>n a Court of Justice to take notice of 
evente ■which have happened since the 
insti^tion of the suit and to mould its 
decree according to the circumstances 
as they stand at the time the decree is 
made. This principle will be applied 
where it is shown that the original relief 
claimed, has, by reason of subsequent 
change of circumstances, become inappro¬ 
priate, or that it is necessary to base the 
decision of the Court on the altered cir¬ 
cumstances in order to shorten litigat ion 
or to do complete justice between the 
parties. In my opinion, the case before 
\i8 falls within this exception to the 
^neral rule, and the decree herein should 
be made in accordance with the circum¬ 
stances as they stood at the date of the 
decree of the trial Court, because other¬ 
wise the decree if made in conformity 
with the prayers in the plaint would he 
inappropriate and would not do complete 
justice betw’een the parties. This may 
be well illustrated by a reference to the 
prayer in the plaint itself. The Plaintiff 
seeks* a declaration of bis title to specified 
shares in the three villages mentioned in 
the Schedule, and prays that he may be 
phiced by the Court in possession of such 
shares. The decree of the District Judge 
is in strict conformity with these prayers 
in the plaint. But it has not been 
seriously disputed that the decree so 
Awarded to the Plaintiff is incapable of 
execution, by reason of eveftts which have 
happened sioce tile institution of the suit, 
The joint property has, during the pen¬ 
dency of tl^ litigafaoQ in the trial Coort, 
become transformed into several separate 
estates, and it is impostdhie ip execution 

W 2S 0. li, JW , 
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of the decree awarded to the Plaintiff to 
place him in possession of a share in the 
joint property as claimed by him in thb 
plaint. It was, indeed, faintly suggested 
on his behalf that the decree might be 
modified so as to entitle him to recover 
pussessiqn of the allotment made in 
lavour of the first Defendant. The 

obvious answer is that such relief, if 
awarded, would be inconsistent with the 
j)rayer in the plaint, and with the 

fundamental notion of pre-emption which 
lies at the root of that praye^r. This, 

lh<?n, is obviously a case where a decree 
cannot be made in favour of the Plaintiff 
in strict accord with the terais of the 
prayer in the plaint. The question, 

<*onsequently, arises, what decree should 
be made in favour of the Plaintiff; is he 
entitled to tbo specific relief claimed by 
liiin or to any substituted relief. In my 
opinion, the answer must be in the 
negative. 

The true foundation of ftie right of pre- 
eruption is explained in two passages in 
Book XXXVIII of the Hedaya. The 
first of these passages is in these terms: 

“ Shaffa ” in the language of the law 
signifies the becoming proprietor of lands 
sold’ for the price at which the purchaser 
has bought them, although he be not 
consenting thereunto. This is termed 

shaffa” because the root from which 
shaffa is ;^erived signifies conjunction and 
the lalStd]^8old are here conjoined to the 
land of the shaft or person claiming the 
right of pre-emption.” This indit^dies 
that the right of«pre-emptioa is a right of 
substitution. The Plaintiff oomplaiiiB 
-that* his co-sharer has tfansfmw liis 
share in the joint property to a straijiger , 
and claims to be substituted in the place 
of the irurchaser (ff the share jcf ■i^ 
property. If before this cim W ^ 
the 'beaset to 
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it is obvious that the foundation of the 
right of pre-emption disappears. This 
vie^ is fort^ed by the second passage 
which is in these terms: “ It is an ex¬ 

press condition of shafa that a man be 
firmly possessed of the property from 
which he derives his right of shafa at the 
time when the subject of it-is sold, a con¬ 
dition which does not hold on the part of 
his heirs.” (The author hero deals with 
a case where the person claiming the right 
of i>re-emption has died before a decree 
is made in his favour by the Kazee). “ It 
is moreover a condition that the property 
of the shaft remains firm until the decree 
of theJKazee be passed; and, as this does 
not hold on the ptirt of the deceased shaft' 
the shafa is therefore not established with 
respect to any one of his descendants, 
because of the failure of its conditions.” 
It has not been seriously disputed by the' 
Plaintiff that the right of pre-emption, in 
order that it may be enforced by a (I'ourt, 
must not only ii«ise on the sale, but be 
also existent at the date of the institution 
of the suit; for, it is unquestionable upon 
the authoritiea.that if a porson who claims 
•a right of pre-emption, ceases to be inter¬ 
ested in the joint property before the insti¬ 
tution of the suit, he cannot obtain assist¬ 
ance from the Court. Consequently, the 
view cannot be maintained that the right 
of pre-emption which arises from the 
moment the - sale is effected by the co¬ 
sharer, is enforceable as it stands at the 
timjs of its origin; it is liable to bo extin- 
gBudied by events* subsequent. The only 
point of difference between the Plaintiff 
and the Defendant is, whether the point 
of timB^ith reference to which the exast- 
enee . of the right is to be determined is 
tl®, i^ifee of the institution of the suit or 
tlie.^b|ite ^ the decree by the trial Court. 
In for the.‘reasons already 

ii ee tj pW8 p B ti: that 'the right must 


■'"It. 




exist and retain its enforceable character 
when the deoiee is made by the Primary 
Court. This view was adopted in Ram 
Gopal V. Piari Lai (3) and Tafazzal 
Htissain Than Situfh (1); these deci¬ 
sions are mentioued without dissent by 
well-known text-writers such as AnJfeer 
Ali, Tyabji and Wilson. It is also worthy 
of note that the Chief ('ourt of the Punjab 
has accepted the .same view in Sanwall 
Das V. Clur Prasad (oj, though a contrary 
view had been adopted in an earlier case. 
Faiz Baksh v. Ramjidas (6). In the case 
just mentioned, which was decided by a 
Full Bench of eiglit Judges, the nature of 
the j'ight of pre-emption was fully analysed 
by Chief Justice tJark and Mr. Justice 
Chuttevjee. Mr. Justice ('hatterjee ob¬ 
served as follo'W's: ‘‘A pre-emptor is 

bound to show that he was clothed with 
the right at the date of sale and also at the 
date of suit and up to the time of the final 
decree or should have his claim dismissed. ^ 
If the pre-emptor loses his right within 
the period mentioned above, W’hether by 
his own act or from causes beyond his 
control, his suit fails. The pre-emptor 
cannot get a decree unless he maintains 
the right on which he sues to the end.” 
Chief Justice Clark added that ” conced¬ 
ing that the plaintiff pre-emptor must re¬ 
tain the prior right up to time of institu¬ 
tion of suit, and even iq) to decree, a 
Plaintiff must have a subsisting cause of 
action up to the time of tlie d(x;ree. The 
possession of the property in which the 
right of pre-emption irjhen^s is a part of 
his cause of action, and il he loses that 
property either w>!untanly or involuntarily 
before decree, his suit must fail.” This 
is obviously consi.sfent with sound^ sen^; 

(II r. I* Jt 82 AH 5«7 870(1910), 

(8 I. L. «• al All. 44Ult8i(»V i* 

(5) 10 Punj. t-fcw Rep. 

(6> 4 Punj. Be*. Jt^., 
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for if the coatrary opinion were accept¬ 
ed, the result would follow that relief by 
way of pre-emption may be awarded to a 
person who according to the altered cir¬ 
cumstances as they exist at the date of 
the decree, can show no reason whatever 
A’hy he should be placed in that position 
of advantage. 

Accordingly I agree that this Rule must 
be ma<le absolute, and the decree of tliis 
Court discharged. I also concur in the 
order which the Chief Justice proposes to 
make in the appeal and in respect of the 
costs of the Rule and the api^eal. 

N. G. Appeal allowed. 


[CIVIL revisional jurisdiction.] 

Ref. No. 6 of 


D. Chatterjke, J. 
Nbwbould, J. 
1916, 

. May. 


Sheikh Ratan 
Bepabi and others, 
Petitioners, 

V, 

Hira Lal Sarkar 
and others. Opposite 
Party. 


Civil Proee Jurd Cvdt (JcX T of J908), Or. JIL VJ 
r. 7 —Re erenee by Dtetrict Jvdgt of €••»» tried by 
Small Cause Court — Sec. US, 0. P. C., tee 
Small C,.uts Courte Aet {IX of 1887)—Intenerenee 
by Hinh Court on queition of fact. 

The Plaintiff brought his suit in the 
Court of Small Causes for recovery of 
damages against the defendant who was 
said to have held some land under a con¬ 


tract to take half the proceeds as remu¬ 
neration for his labour and expense. The 
Small Cause Court found that the Defen¬ 
dant was a servant rernunerated by the re¬ 
ceipt of half the produc§ and decreed the 
suit. On a reference by the District ^udge 
recommending the setting aside of the 
decree of the Small Cause Court Judge on 
the ground that the Deferent should 
have been held to be a tenant against whom 
the suit could not be entertained . 


Held—That the Court of Small Causes^ 
was a Court subordinate to the District' 
Judge and Or. XLVII, r. 7 contemplated 
a reference by the District Judge of cases 
tried by such Court. 

That in doses of revision under sec. 115, 
C. P. C., or under sec. 25 of the Small 
Cause Courts Act the High Court does not 
generally interfere with findings of fact 
arrived at by the first Court if those pro¬ 
ceedings are supported by evidence, before 
the Court. 

No case having been made out for inter¬ 
ference on a question of fact the reference 
was discharged. 

This was a Reference nnder Or. XLVI, 
r. 7, C. P. C., made by Mr. M. Smither, 
District Judge of Dacca, on the 15th Feb¬ 
ruary 1916, recommending that the deci¬ 
sion of the Small ('ause Court .Judge, 
Dacca, dated the 7th December 19J5, be 
set aside for the reasons given in the letter 
of reference. v 

The letter of reference w as as follows ;— 

“ The plaint alleges that Defendant's 
father executed a kabuliyat for one year 
in 1307, and that since that year Deferi-^ 
dant’s father, and after his father the De¬ 
fendant himself, have been cultivating the 
land and delivering half the ^uroduce to 
Plaintiff, and keeping half as remunera¬ 
tion for their labour. Then the Palintiff 
alleges that Defendant is a mere servant 
of the plaintiff, and not a tenant of the 
land. ^ 

The Defendant admits delivering half 
the produce to the Plaintiff up to ,1318. 
and says that since then he has been deli¬ 
vering it to one Abdul Ariz, «e this vheu 
and not Plaintiff is really the lasicHfNrd : 
and the Defendant says that he has k^pt 
half the produce tmder “ las rii^t 
batgadar,' ' iu>t admittuDg tliRt bs ever 
a mere servant of the . 
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. In the hahuUyat of 1307, there was a 
stipulation that the executant should have 
no right <hi the land. It was for one year 
only: the executant was to pay Bs. 32 
for the crop he would take from the land. 
The stipulation would not present Defen¬ 
dant from acquiring occupancy rights in 
the land if in fact, in spite of the words 
used to describe the position, he was a 
tenant on the land. 

The Small Cause Court Judge has held 
that the Defqpdant was a mere labourer 
on the land, to be remunerated with half 
the produce. The Plaintiff did not supply 
seed, or ploughs, or plough cattle. The 
Defendant supplied them. 


In my opinion, the Defendant was a 
tenant on the land, and not a mere 
servant, and the case was therefore not 
triable by the Small C'ause Court Judge. 


It was argued that the finding of fact 
of the Small Cause Court Judge must be 
accepted, and that therefore there can be 
no reference. If this were so, then if the 
Small Cause Court has before it a suit 
which, on a right determination of the 
pi’acts, cannot be tried by it, it may yet, 
by wrongly deciding the facts, take juris¬ 
diction. I do not think this contention’ 
can stand. In cases dealt with on the 
High Court rulings, I fihd this very ques¬ 
tion, as to whether the party is a mere 
servant, or a tenant, gone into and 
demded by the High Court, and a decision 
then given accordingly, as to whether the 
Small Cause Court had jurisdiction. 

I think the case of Biroje Mohami’nad v. 
Mohaiait _ Mohammad (1) shows that 
.;the; Defendant was a tenant, not a 
lidKrarer. The tenant’s case 
wtis BO strong there as it is here. 
Theiu 1 supplied the seed, 

Jdougbil considers 





the case in Kade Mandal v. Ahadali 
Molla (2) on which the Plaintiff relies. 
In the present case, the substance of 
the position was that the Defendant was 
cultivating the land as an ordinary barga 
tenant, but the landlord was trying b^ 
the use of names and words, to deprive him 
of the rights the position gave liitn. In 
substance the position was that the De-' 
fendant was to enjoy the land, so long as 
he paid half the produce to the Plaintiff : 
but the Plaintiff called Defendant a 
^ labourer and called half the produce which 
Defendant kept, the Defendant’s remu¬ 
neration for service. In Kade Mandal v. 
Ahadali Molla (2) the Defendants denied 
interest and said that they never cultivated 
the land, and the Court held that the rela¬ 
tionship of landlord and tenant had not 
been made out. In Shynma Churn (ihosh 
v. Mahomed Ali (3), the seed was supplied 
by the landlord: yet it was held to be a 
tenancy. 

I recommend that the decision of the 
Small Cause Court Judge be set aside as 
made without jurisdiction.” 

Babu Monmotha Nath Ray opposed the 
Beference. 


The Judgment of the Court w-as as 
follows:— 

This is a Beference from the District 
Judge of Dacca under Or. XDVI, r. 7. 

A suit was brought in the Small Cause 
Court for recovery of damages jigainst the 
Defendant who is said to have ht‘kl wme 
land under a contract to take half the pro¬ 
ceeds as remuneration for Ms labour and 
expense. That was the ease of the Plain¬ 
tiff. The Defendant said that the case 
could not be trie<l by the Small Cause. 
Court but he did not set up any sp^ial 
plea as to his being a tenant 

. 13) u o. w. N. . 

(3) tS r. W, K,V; ' 
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not amenable to the jurisdiction of tlio 
Small Cause Court. Upon the evidenci^, 
the learned Small Cause Court 
found that the Defendant was a servaiil 
who was remunerated by the receipt ol 
h^lf the produce. Uixjn that finding, be 
gave a decree to the Plaintiff. 

There was an application to the District 
Judge for making u reference and he biis 
made this reference.. According to tbo 
learned Judge, the finding of the trial 
Court as regards the nature of the suit iw 
erroneous and the Defendant ought u> 
have been held to be a tenant against 
whom the present suit could not be cntei r 
tained. 

It has been contended by the learucd 
Vakil who appears against the reference, 
first, that the reference is incomj)eteut; 
and secondly, that the refenmee ought not 
to have been made under the circiiinstini- 
ces of the case. 

As regards the first ])oint we do Jiot 
think it can be maintained that tlie C'ourt 
of Small Causes was not a Court subu)- 
dinate to the District Judge; and 
XLVI, r. 7, contemplates a reference 
cases tried by the Small Cause Ciourt, by 
the District Judge. 

As regards the second iK»int, we st-e 
that the trial Court, ujx)n evidence, came 
to the conclusion that the Defendant as 
a servant remunerated by a pai-t of the 
proceeds of the land. That was a finding 
of fact upon evidence before him; and 
unless we deem it expedient and proper 
to set aside that finding, we do not see our 
way to accept the reference by the learned 
District Judge. In cases of revision under 
sec. 115, C. P. 0., or under sec. 26 of the 
Small Cause Courts Act, we do not general¬ 
ly interfere with findings of fact arrived 
at by the first Court if those findings arc 
supported 4>y evidence before the • Court;, 
and in this particular case, we do not think 


that any case has been made out for our 
interference on a questiem of f^. 

In this view of the case, we discharge 
the reference with costs, one gold mohur. 
S. C. M. Reference discharged. 


lOBlMINAL REVISION 4L JURIEDIOTION1 

Rbv. No. 379 of 1916. 

Nbisingha Eumab 
Mukerjbe, Accused, 
Petitioner, 

V. 

Kumijdbnuu Mukbrji, 

I Ooniplainant, Opposite 
Party. 

hujiun Penal Code {Act XLV o, 1860), eee 417 
— Cheating, complaint of—Proceeding quaehei at 
prioiA facie c lae not made out — Pleader’e promite 
to pei'*u<ide client to give undertaking— Undertaking 
not given —I'leader, if may he pro eeded againat 
tor cheating. * 


Ohitty, J. 
Walmslby, J. 
1916, 

23, April. 


In a jjroceeding under sec. 107, Gr. P. 
C., the Opposite Party undertook not to 
go to the properly, the subject-matter in 
dispute, or^to do any dht that was likely 
to involve a breach of the peace, on the 
pleader for the complainant agreeing to 
persuade complainant’s master to file an 
undertaking that he would protect the ^ 
property from sale. The undertaking 
winch the latter offered to file, not having 
been approved of by the Opposite Party, 
was not filed, whereupon the Opposite 
Party started proceedings against the 
pleader under sec. 417 of the Penal 
Code: i 


Held— That the proceedings should be 
quashed as no prima facie case of cheating 
had been made out. 

^This was a Rule granted on the drd 
of April 1916, against an ord^ of Babff y; 
Braja Durlabli Hazra, Deputy Magistrate ’ 
of Howrah, dated the 27th of Marcb 
1916. 

The facts were as follows 

The PStitionw ,v 
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Mukerji was a pleader practising in the 
pistrict Judge's Oourt at Alipore. The 
complainant Kumudendu was the Opposite 
Party in a pioceeding under sec. 107, 
Or. P. 0., between one Misrilal Manna, 
gomasta of Babu Hajani Kanta Bhatta- 
charji. Trustee of the estate of Makhan- 
lal Mukherji and brothers. In the sec. 
107 proceedings, Babu Nrisingha Kumar 
had been acting as the pleader for Misri¬ 
lal. Kumudendu expressed his willing¬ 
ness to withdraw from the property, the 
subject-ihatter of the sec. 107 proceed¬ 
ings, and demanded that Bajani Kanta 
should give an undertaking that he would 
do his best to protect the property from 
sale. Babu Krisingba Kumar agreed to 
try to persuade Bajani Kanta to file an 
undertaking as desired by Kumudendu, 
whereupofl Kumudendu undertook not to 
interfere with the property, and the 
pleader, Babu Nrisingha Kumar, on be¬ 
half of his client Misrilal, withdrew the 
sec. 107 proceedings against Kumudendu. 
Bajmri Kanta, being spoken to by Babu 
Nrisingha Kumar, wanted to file an 
undertaking to protect the property from 
sale, which, however, was not accepted by 
Kumudendu, and the undertaking could 
not consequently be filed. Theredpon, 
Kumudendu applied for summons against 
Babu Nrisingha Kumar for having falsely 
represented that he would file the under¬ 
taking on behalf of Bajani Babu, and 
thereby induced him to withdraw from the 
property. Babu Braja Durlabh HaEra, 
Deputy Magistrate, Howrah, issued 
summons under sec. 417, I. P. C., against 
Babu Nrisingha Kumar, by his order. 


dated the 27th March 1916. 

9abu Nrisingha Kumar moved the 
Court i&t quash^ the proceedings 
noder eec. 417> I. P* and obtained a 
9^ on the Brd ApriF3l916. 

Makerlee and 



Mrityunjay Chatterji for the Petitioners. 

The Judgment ok the Court was as 
follows:— 

In this case we have read the explan^ 
tion of the Magistrate; but, we are of 
opinion, that no primd facie case of ^beat¬ 
ing has been made out against the Peti¬ 
tioner. The proceedings against the 
Petitioner are accordingly quashed, and* 
his bail-bond will be discharged. 

K. C. Rule made abnohitc. 
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Appeal from Appellate Decree 
No. 810 OF 1915 

AmbICA PrOSAD SlNQU 
and ors.. Plaintiffs, 
Appellants, 

V. 

Baldeolal and aur.. 
Defendants, Bespou- 
dents. 

Snit for ejechnant—Lease o land for reeiden- 
thl pur, oaee—Laie before the Trans, er of Property 
Act {,1V of 18816) — Ohus to proie transfer ability — 
Presumption of trans erabdiiyy if artses , rom long 
oortinued possession. 

The effect of the recent decisions is that 
when a landlord sues a person on the alle¬ 
gation that he is a trespasser and that 
person sets up a transfer from a tenant, it 
is for the latter to prove, first of all, the 
tenancy and, secondy, the vnhditij of the 
transfer. 

With regard to tenancies of homestead 
land created before the Transfer of Pro- 
perty Act, tlm tendency of these decisions 
has been to establish that in the absent , 
of evidence to the contrary, then>urden 
of proof being upon the tenant, these 
tenancies are non-transf&mfbl^. " 

Bbnee Maduub V. JotSissEN (1) and 

111 13 W. B. 4lf i 

'V ^ / P.' 


Mullick, J. 
Kingsford, J. 
1916, 
IK, May. 
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THE CAtiCl^A 

Ambica Pbosad Singh d. Baldeolal. 

DiTRfiA Pershah MrssEB V. Bindaban 
SooKTL (2) referred to and doubted. 

The only exception made to the abode 
rule is when there has been an erection of 
pucca buildings or a standing by on the 
part the landlord while the lenant 
spends a large sum upon the land. 

Madhu Sedan Sen i'. Kamini Kanta 
Sen (3) and Nabu AIondae v. ('uoeim 
Mullik (4) relied on.^ 

Merc long continued possession ean- 
not give rise to a presumption of transfer¬ 
ability. 

This Tvas an appeal against the decisiuii 
of H. Foster, Esq., District Judge of <^>ya, 
dated the 18th March 191D, reversing the 
judgment of Babu Eomesh Clhandra Siir, 
Munsif of Aurangabad, dated 29th June 
1914. 

The facts out of which the ap])eiil arist s 
are briefly as follows :— 

The Plaintiffs are t lie admit ted pro¬ 
prietors of Mauza Mawahar. Defendant 
No. 2 holds a jagir tenure in the said 
Mauza. The Plaintiff’s case is that there 
is a piece of homestead land upon which 
there stands a hut made of mud walls and 
thatched roof outside that jagir of Dcfeti- 
dant No. 2 and that Nuber Misser, one of 
the successors of the original tensnt who 
was bolding the land for abemt 39 years 
made a gift of it to Defendant No. 2, who 
in his turn sold it to the Defendant No. I 
and that as the original tenant bad no 
transferable interest'in the land, Defen- 
, dant No. 1 is liable to ejectment. The 
Defendant contended inter a^ia that the 
oiiginal tenant had a perfect right to 
transfer4be land and t^ house. It is ad¬ 
mitted that the original lessee was adinit- 

(S) U W. R. 274 of»7i). 
m l. -L. 82 041. 1028 : s. 0. 9 Q. W N. 

• 826 tl» 06 ;. 

8«6j$.o 2 0. Vr , 
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ted into the land by Plaiintiff^s ancestor 
about 50 years ago and’ that the tenancy is* 
heritable and that no rent was ever paid 
for the lands. The Munsif held that the 
original tenant had no transferable inter¬ 
est in the land and gave a decree in favour 
of the Plaintiff. The Distirct Judge oh 
apical reversed the judgment and dis¬ 
missed the suit. The Plaintiffs thereupon 
[)referred this second appeal. 

Messrs. Gangadhar Das and Sivmian- 
dan Ray for the Appellants. 

Mr. Ganesh Dutt Singh for the Ees- 
t)ondentB. 

The JrixiMENT OF THE CouRT Was as 
follows :— 

Mi'Llick, J.—The Defendant No. 2 
liolils a Jagir tenure in Mauza ^awahar 
ol' which the Plaintiff is the admitted 
[)roprietor. Outside that Jagir is a piece 
of homestead land upon which there 
stands a hut consisting of nmd walls and 
thatched roof. The Plaintiff alleges that 
Kuber Misser, one. of the successors of 
the original tenant, made a deed of gift 
of this land to the Defendant No. 2, that 
Defendant No. 2 sold it to Defendant 
No. X and that as neither the original 
tenant nor Defendant No. 2 had jsny' 
transferable interest in the land, Defen¬ 
dant No. 1 is liable to be ejected. It is 
admitted before us that no rent has ever 
been paid fa>r the land, that the original 
lessee was Admitted into the land by 
Plaintiff’s predecessor about 50 years ago, 
i.e., before the Transfer of Property Act 
came into operation and that the tenancy 
is heritable. * ' 

The Plaintiff’s case is that the mriginaf ^ 
lessee was a tenant-at-will. The De¬ 
fendant No. 1 in his written stateineitt ^ 
made an allegation that Saligram Misi9e1r> 
one of the ahooessors of the ndigiiial tekii- ! 
wt, beoama absolute 



VoL. XX.] THB CAl40tem 

Ambioa Pbosad Simqb t>. Baldeoi^l. 

•nd boM it to bim. He denies the iatiO' 
of Euber Misser but asserts that even if 
Kuber Hisser transferred the house to 
Saligram by a deed of gift, as alleged by 
Plaintiff, he had a perfect right to do so 
as the tenancy is t')‘ansferable. The 
learned Munsif found that Saligram had 
no transferable interest in the land, and 
decreed the suit. 

In appeal the learned District Judge 
adopted a line of reasoning which does 
not commend itself to us. He found that 
Kuber * Misser transfeired his Jagir 
tenure to Saligram by a deed of gift, 
dated the 13th September 1911, together 
with the homestead land in suit. He 
was of opinion that on the analogy of 
sec. 182, Bengal Tenancy Act, which 
empowers a raiyat who holds homesterd 
land in ’a village otherwise than as 
a jmrt of his holding to acquire occ'ipaj?ry 
right in that homestead now in-suit is 
entitled to hold it on the same terms as 
the Jagir teffure. He accordingly held 
that in the absence of evidence to the con¬ 
trary, the onus in respect of which was 
upon the Plaintiff, Kubu- Missea’s in- 
teres4 was transferable. It is admitted 
on both sides that this argument is falla¬ 
cious. Before us the case of adVerse 
possession weakly^ suggested in the 
written statement has been abandoned 
and the parties have narrowed the dispute 
to the issue whether the original lessee 
‘had a transferable interest. According 
to Plaintiff Euber Misser was the last 
heir of the original grantee and made a 
.deed of gift in favour of Saligram. 
Apppeding' to Defendant No. 1 |£uber 
had no ‘title at all and Salfgram 
waa tiM last heir. 

learned Munsif has not considered 
ft to d(Bieni]^p whether Euber 

mpresentative 

; thff nntt nn the ground 
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that the original grantee had not a trans¬ 
ferable interest. In my opinion this 
decision is right. 

The cases of Benee Madhub v. Joy- 
h'men (1) and Durya Pershad Misser v. 
Bittdabaii Sookul (‘2), arc in favoiAof the 
Defendant and would support the argu¬ 
ment that before the Transfer of Property 
Act a lease of a plot of land given for 
residential purposes was by the custom of 
the country transferable, but tlu^ correct¬ 
ness of this proposition which is based 
on a dictum of Sir Barnes Peacock is now 
doubted and the effect of the recent deci¬ 
sions is that when a landlord sues a per¬ 
son on the allegation that he is a 
trespasser and that person sets up a trans¬ 
fer from a tenant, it is for the latter to 
prove, first of all, the tenancy and secon^llV 
the validity of the transfer. 

With regard to tenancies of homestead 
land created before the Transfer of Pro¬ 
perty Act the tendency of these decisions 
has been to establish that in the abstmcc 
of evidence to the contrary, tlu' biuxlen 
of proof being upon the tenant, these 
tenancies were non-transferable. The 
decision of Maclean, 0. J. in Madhu 
Sudan Sen v. Kamini Kanta Sen (3), is 
, clear authority upon this point. The 
only exception made, to the above rule is 
when there has been an ei*eciion of pucea 
buildings or a standing by on the part 
of the landlord while (he tenant siJends ■ 
a large sum n})on the land. See the 
rote'rence »u<i jiiagmi'iit t.f Itiimiani, I-, in 
Nabu MovM V. Clwlim Muink (J). nhcre 
Iho nrevioi .3 UiitJioritiM we fuH.v roviewei. 
In .any event mere long oontiunea posses-, 

P) \i VV. K. <!!'* 

, 2 > U. W. n. i:74 (1871). , , , 

(S, 1. L. H. 32 C»i. lOaNijL », 0 W. N* 

»«(ie06). 

(4 I. t iDs 
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dion cannot give rise to a presumption of 
transferability. 

In the suit before me although posses¬ 
sion and heritability for more than 50 
years has been proved, there is no evi- 
denq|S< of custom or of the building of 
jiermancnt buildings or a standing by to 
take the case out of the operation of the 
ordinary rule. I think therefore'that the 
decree of the learned Munsif is right and 
that the original tenant had no transfer¬ 
able interest. Defendant No. 1 is there¬ 
fore a trespasser and is liable to bo ejected. 
I would decree the appeal and restore the 
judgment of the Munsif with costs 
throughout. 

KingSfokd, J. —agree. 

A, K. E. Appeal allowed. 


. PATNA HIGH COURT. 
COBIUINAL REVISIONAL JURISDIOTION] 

Rev. No. 7 of 1916. 


Rob, .J 

, JwALA Pkasad, J. 
1916, 

26, May. 


Debi Mahto, Peti¬ 
tioner, 

V. 

Kino Emperor. 


Application for tueeession cot fieate^Allegations 
false—Enqu ry under sec. 476, Criminal Procedure 
Code (Act V of 1898}—Order for prosecution under 
sees. 198 and 809, Indian Penal Code {Act XL F 
of 1860)—Appeal pending in High Citurt—Stag of 
eriminal proceedings. 


In the cduree of a proceeding upon an 
application for revocation of the grant of a 
succession certificate, the District Judge 
found that D, the Applicant for the oerti- 
fieate, was not, as he alleged^ related to the 
deceased in any toay and ordered his prose¬ 
cution under sees. 193 an^ 209, /. P. C. 
D then filed an appeal to the High Court 
and asked fast stay of criminal proceedings 
pending the hearing of the appeal: 

Heldr—Thnt to make a declaration in 
the rule for stay of proceedings as to the 
c^eotness or othertoise of . the order of 
the District ^itdge wovlfi be to prejudge 


an issue which is likely to come before Ihe 
Bench who will hear the appeal. Tfie 
proceedings against the iCppellant under 
secs. 193 and 209, I. P. C., were stayed 
pending the hearing of the appeal. 

This applicktion was for stay of 
criminal proceedings directed to be taken 
against the Petitioner by an order of G-. T. 
Monahan, Esq., District Judge of Saran, 
dated 16th March 1916. 

The facts out of which this case arises 
are shortly as follows :— 

,pn the death of one Baghunath Mahto, 
Debi Mahto applied to the District Judge 
of Saran for getting a certificate under the 
Succession Certificate Act of 1880 for the 
purpose of collecting the debts due to the 
deceased and he obtained it on 21st June 
1916. Thereupon one Sadhu Mahto ap¬ 
plied to the said Court for the revocation 
of the certificate granted to Debi Mahto on 
the allegations that Debi Mahto was in no 
way related to the deceased and was not 
entitled to get the certififlate. The Dis¬ 
trict Judge of Saran revoked the certificate 
already giranted to Debi Mahto by his 
order, dated the 16th March 1916, and he 
further passed an order under sec. 476 
of the Code of Criminal Procedure direct¬ 
ing the prosecution of Debi Mahto under 
sec. 193 of the Indian Penal Code read 
with sec. 6 (2) of the Succession Certi¬ 
ficate Act (VII of 1889) and 209 of the 
Indian Penal Code. Debi Mahto pre¬ 
ferred ah appeal F. A. No. 108 of 1916 to. 
the £Ugh Court against the order revoking 
the grant of certificate and obtained the 
present rule for stay of crinuiukl procaed- 
ing|^ pending the «di8posal of the a^ieal. 

Mr. Rajendra Prasad for the Appellkat, ^ 
Petitioner. . 


The JUDOMBMT Oit ’IBE. Hm 

follows4 ■ 

In tiiis ott(» 
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Pleadings and Proof In 
Conspliacy cases .. cxc 
Ourrent Indian Cases cxcl 
KOTCS OP GA8BS 

Oa cutta High court. 
(Civil Appni.LATe.i 
Srimatl Dasya ». Uma 

RETORTa ( 


Cbaran Daa Tikadar aud 
ors. Adverse /NUSMston^ 
-^Co^owner^Mere eaelutite 
pouesitoH /or ttatutorp 
period bp one eo-otmer^ if 
wnounts to adverse possev- 
Sion affoittsf other eo-otensr exoii 

ft 

It Indaxl. 


Id>al>fitr. 

The High Court will bo closed on uccuuut of 
Id-ul-fitr on Tuesday and Wednesday the 1st 
and 2nd August. 


note t(X)k it to a neighbouring shopkeeper who 
cashed it in good faith. In the anirse of the 
investigation the note w as attached by the police 
from the custody of the shoj>keeper, and the 
Magistrate, who tried and convicted Peter 
(Jeorgo, ordered it to be <lelivered to the Crown. 
'I'heir Ijordships held that there being no alle¬ 
gation of any bad faith or fraud on the part of 
the sho|)kec|H;i', it was a case for the application' 
of till* general rule that proporty in a currency 
note passes by mere delivery and the shopkeeper 
obtained a gcKid title, to the note notwith¬ 
standing that T’eter Ceorge*, had no title. 


Title in Government Currency Notes by 
delivery. 

A Government currency note is in legal view 
money aud does not stand uiKia the footing of 
other chattels; it is fike the eurront coin of the 
realm a legal tender and a person receiving it 
bond fide ac(piire.s.a perfectly valid title to it, 
the prot)erty passitig by mere delivery. In the 
interests of conunei'ce and the .security of 
human dealing nothing short of fraud in taking 
an instnnnent payable to bearer will engraft 
an exception upm this rule. This qwstion 
was judicially determined by the Madras High 
Court as far back as the year 1873 in the case 
of The Collector of Salem, 7 Mad. H. (■. K. 
233, 


The same question arose in a recent. Bombay 
case decided by Batchelor and Hayward, JJ., 
I. L. E. 40 Bom. 186. One Peter George, who 
was the Judicial Clerk in the Court of one of 
the Presidency Magistrates of Bombay, in his 
offidal capacity, Cjame into possession gf pro- 
i^vperty whi^ consisted of Goveniment cuiTency 
IJinotes and cash. He abstracted nine currency 
notiM.cl the value of Es. 100 each. He pur- 
chabed gdid’ 5 )rt\ametit 8 from a goldsmith and 
tenders# m one of the one hundred 

rupee #oites,;'1a^^ stolen. The gold- 

money to cash the 



The same view was taken by the Calcutta 
High ( *ourt in the case of Empress v. Joggessur 
Muchi, 1. L. K. 3 Cal. 370. Here a Govern¬ 
ment currency note was stolen froui A and 
cashed by B in good faith for C-. On the con¬ 
viction of (' for theft the Alagistrute otxlered the 
nob* to be given to 13. Tludr Ijordships 
Ain.slie and McDonnell, J,l., held that as tho 
note in question came honestly into the hands 
(*f 13, the Magistrate was right in ordering it to 
be delivered to him. It is worthy of note in 
this (xmneotion that there* are cases in which 


money cannot be recovered by tJie rightful 
owner from a }>ersou who lias obtained po.s8es- 
sion of it. The jsissing of js-o/wriy by mere 
delivery is one of the iiicideiils attaciiiiig to a 
payment of current coin and the rule cannot 
apply where the nioiU'V pa.ssing iroin one hand 
to another is not ciirrenl coin ol the realm and 
is neither bv .statute nor by the law of 
merchants fi legal lender. Jn re Mathur Lai- 
/)/»«/. I. C.jC -ia Bora. 702. , 


Lawyers in Politics. ' 

An ojitcry has been raised in Englandi, by 
some inlerested jrersons against tbie influe nce bl 
lawyers in the Clouncils of the Empire 
echo of the same prte|i^ice ie voiced in trais 
country as well ^ mme dass of 

, ■ .A . 
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English Law Journal will show that in all con¬ 
stitutional cotintiies the influence of lawyers is 
bound to groM’ in the ordinary fitness of things. 

“ Of more than usual interest to English 
lawyers is the nomination of Mr. Hughes as 
the Ri'publican candidate for the Presidency 
of the United States, ^’ot only is he, like Dr. 
Wilson, a lawyer; he has resigned his seat in 
the Suprenm Court of America—probably the 
most powerful judicial tribunal in the world— 
to accept the candidature. This is the first 
time in American history that a member of the 
highest ('Ourt in the country has abandoned 
his judicial duties to fight the Presidential battle. 
It shows that the American ]>eople have not 
been affected by the recent criticisms of the 
‘ lawyer-jKilitician ’ in England. They have 
always shown, indeed, a remarkable readiness 
to entrust their destinies to legal hands. The 
United States have had twenty-seven Presi¬ 
dents, and no hnver than eighteen have been 
lawyers. These lawyer-^iresidents, to give 
their names in chronological order, are : John 
Adams, Thomas Jefferson, James Monroe, 
John Quincey Adams, Andrew', Jackson, Martin 
Van Buren, John Tyler, J. K. Polk, h>anklin 
Pierce. James Bnchanan, Abraham Lincoln, P. 
B. Hayes, 0. A. Arthur, Orover Cleveland. 
•Benjamin Harrison, William McKinley, W. 
H. Taft, and Woodrow’ Wilson. Nearly all 
the men who have exercised a strong influence 
upon the destinies of the American j)eopIc have 
been members of the legal profession. Alex¬ 
ander Hamilton, James Wilson. John Mamhall, 
Daniel Webster, and James Colbornc, who, 
though they never occupied the office of Presi¬ 
dent, fdayed a conspicuous part in the history 
of the United States, w'cre all lawyers. In no 
country, indeed, have the creative qualities of 
the legal mind been better displayed.” 

PLEADINGS AND PROOF TN CT)N- 
SPI|tAOY CASES. 

It is a well-est&l&lished principle of criminal 
law that the object of a conspiracy must be 
proved as laid ip the indictment. So pleadings 
in a conspiracy case are always of ^reat import¬ 
ance. Chief Justice Tindal held that if a con¬ 
spiracy is indefinite or unascertained, e.g., to 
cheat such persons as they may chose, the ac¬ 
cused are entitled to be' acquitted. But 
although the object of a conspiracy must be 
definitely pleaded, it is not necessary to plead 
the particulars of the means by which the 
object of the consjjiraey was sos^lht to fee fie-. 


complished. This principle is well illustrated 
by some leading Efighsh cases. 

The case of H. v. Gill, 2 B. and Aid. 204 at 
206 deals more with the pleadings in cases of 
conspiracy than with the other elements ot the 
law of conspiracy. It is laid down there that 
conspiracy being the gist, it is the end that has 
got to be proved and the means is but a matter 
of evidence. In ‘this case the conspiracy was 
alleged to be one for the obtaining of money 
by false pretences. It was held there that it 
is jiot necessary to .set out the false {Mretences in 
the charge, for such pretences did not constitute 
the offence, the offence being the end agreed 
u|)on, i.c., the criminal combination to cheat. 

H. V. J vpma// (2 Q. B. D. 48) toys down the 
law in similar terms. It says that*” the offence 
of criminal consjiiracy is complete the moment 
agreement is mad('.” As to pleadings it lays 
down that although pleading m general terms 
such as ” conspiracy to cheat by false pre- 
leiices (Avithout getting out particulars) is good 
yet that ” total omission of essential aver¬ 
ments ” is fatal to the case for the prosecution. 
l'’urther that w'hen the avermeiMt has not been 
proved, the charge, will fail. 

Evidkn'ce op Conspiracy. Sec. 10, 
Evidence Act. 

As regards the proof of conspiracy, the 
Indian Evidence Act no doUbt makes a specific 
provision, but furnishes little guidance to'the 
procedure to be followed by the prosecution in 
proving a case of conspiracy. 

Sec. 10 contemplates that general evidence 
of conspiracy to commit an offence must be, 
gi\ en to start with and if such evidence furnish 

reasonable ground for the belief that tw’o 
or more jicrsons have conspired ” then you 
can give evidence of anything said done” or 
written by any one with reference to the 
(tommon intention of the conspiracy both for 
proving the consiiiracy as also for connecting 
persons w'ith the conspiracy. 

Wood’roffe in his Commentary says that the 
preliminavc issue in every case of conspiracy 
is ” are there reasonable grounds for its exist¬ 
ence ” and if there is a sufficient ground to 
liclieve in its existence then evidence to connect 
other • jasrsons with the conspiracy may be 
given. 

This has been expressed by other lelimed^ 
authors of the law of evidence by saying tJiat 
the conspiracy is the corpus deUcti, the p^i-?, 
cipation of accused persons is independent 
matter which may or may not exist (see Best, 
Russel, Taylor). 
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Woodr<rf[e says again, “ after the existence of 
conspiracy has been established the pwticular 
defendants must be proved to be jiarties to it 
(Evidence Act, 6th Ed., p. 165, also see Roscoe, 
l‘2th Ed.: 374). 

Mayne also quotes in his Criminal Law (drd 
Ed., p. 614) with approval from Archbold (p. 
14‘2*2) the rule of evidence that “ before you 
give in evidence the acts of on* conspirator 
igainst another, you must prove the existence 
)] the conspiracy and that the act was done 
m furtherance of the conspiracy.” 

* The only difference between the English Ijaw 
relating to conspiracy and the provision in sec. 
10 of the Indian Evidence Act consists in the 
^xpre8.sion ” in reference to ” being substitut- 
:h 1 for ” in furtherance of.” The former makes / 
ihe scope of sec. 10 smnewhat wider but that? 
does not make any difference' in the mode of 
proiing a coiJs[>iracy (see Encyclo : Laws of 
England, Vol. Ill, ” Conspiracy,” p. ‘280.) 
Intercommunication of intention is the sine qiw 
non of conspiracy. 

When existence of consfiiracv is proved, the 
acts, writings, Wi>rds of one conspirator in 
reference to llie common purpose are admis¬ 
sible against others even if absent (Encyclo : 
Laws of England, 86). liut detached declara¬ 
tions of strangers or others than the Defendants 
is hearsay and inadmiti^ihle. 

General evidence of conspiracy must precede 
and connection of each accused with the con- 
spinicy must be proved then (/{, v. Queen 
Caroline, 2 Bind, and Bing. *284 at p. 310). 
^An inversion of the procedure is sometimes 
fwmitted as a matter of convenience but the 
chief essential, the proof of preconcert, can 
never be disjiensed with. 

It is also permissible to prove consjiiracy 
against persons other than Defendants first 
but Defendant's complicity with it must 
be proved then by act or declaration. (Roscoe, 
p. 371). 

In Queisn Caroline's case above referred to (2 
Brod. and Bing., p. 310) it is laid down that if 
the opening of the counsel, for the prosecution 
does not disclose that there is evidence of con¬ 
spiracy or complicity of the accused with it, the* 
Judge oii^ht to atop^ the case for, says Abboitt, 
it %ould be waste of time to proceed with 

t|€'tri4. • 

So is nirt owo'ety a matter of pleading but it 
is np leBs a .FQlt of law that the object of the con- 
spifocy fmat proesd aa hid doten in the in- 
dietment <See p. 877). •; 


CURRENT INDIAN CASES. 

(ClUMINAL.) 

Criminal Procedure Code, Act V of 1898, sec. 

m. 

EMJ'HROK V. JlV«\M 1).\NK.UU1, I. L. R. 40 
Cal. 97. 

The accused was coiivicied under sec. 471, 
I. I’. C., of using as genuine a forged document. 
He was previously tried and acquitt<?d under 
secs. 467 and JOO, 1. .1*. ('., on a cliarge of 
abetment of forgeiy in relation to the same 
document in respect of which lie was subse¬ 
quently charged under sec. 471, I. 1\ C. 

//cW—That the case fell under sec. 235, sub- 
sec. (1) of the Code of Criminal I’lwdure and 
consequently under sub-sec. (ti) of sec. 403 and 
the previous ac(piittal was no bar to the sub¬ 
sequent trial. 

Indian Penal Code —llifjhl of private defence. 

Emperob r. Bechi u .\nop, 1. L. R. 40 Bom. 
105. 

When both sides voluntarily and deliberately 
engage in fighting, it is not open to a member 
of either party to claim the right of private 
defence. 


(Civil.) 

Transfer of property—Vendor and purchaser. 

G.\N(iABAi V. SONABAI, L L. R. 10 Bom. 69. 

When a j^erson has tw^o estates, one larger 
and the other smaller, and piirjwrts to convey 
the entire property without any words of limi¬ 
tation, he must always be taken to convey the 
highe.st estate he has. 


Civil Procedure Code, sec. 116. 

B.vi Atrani V . Thakur Kunukr, I. L. R. 40 

Bom. 86, , T * 

In a suit [Handing before him the f^nhordmate 

Judge on the application of <he 
granted a temporarv injunction against ine 

Defendant but afterwards di.Wved it. 

this order the Plaintiff appealed to 

Judge'who granted a tcqiporary >njunttiom 

Against this onjer of 

ulication in revision was filed in the High Court. 

^ ffeld—That the application w'as competent , 

under .sec. 115, C. 1. O* 

• , " mi: 

Indian Divorce Act (IV of 1889). ■ , 

Minnie Wallace . f 0 |w;oaAitT-M*Joii 
Arthiib Wallace, I. 108.' , 

- ■ The proiier ^itij-ippl^tion 
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for alimony or muiutouance and education of 
children by the successful Petitioner in a suit 
for dissolution of marriage under the Indian 
Divorce Act in which the District Judge’s 
decree nisi was confirmed by the High Court is 
the Court of the District Judge and not the 
High Court. 

f, £ioitB of 

CALCUTTA JIIGH .COURT. 

Reorat cteetoions not yet reported. 

(The iniportniit ones to be fully reported horeaftor.) 

“^CiViL Ai'J’KunATK JiiRismoTJON. Before Wooo- 
ROPKK and CiiAnmirRT, JJ. Appkal from 
Apprllatk Dkcree No. ja‘J8 of 
SlUMATT DASYA, 3’laintiff, Aj>|)ellaiu v. 
IIMA CHARAN DAH TIKADAR and 
OHS., Defendants, Respondents, fifli 
dune .191(5. 

Adverse pos^session — Co-uwncr—Mere exclu¬ 
sive possession for statutory period by one co- 
owner, if amounts to adverse possession against 
other co-owner. 

This appeal arose out of a suit biought by 
the I’laintilF-ltespondeiit for recovery of 
posses.sion of land on establishment of Plain¬ 
tiff’s title thereto. Sarup t'handra Das died 
leaving three sons, viz. Sadhuram, Madhusudan 
and Dwarka. I’hey lived in joint mess and 
jointly ]n)ssessed the properties inherited 
from their father: ihey died without leaving 
any children and their properties were inherited 
by their respective widows, viz., Tirthamoni, 
Saniatuoih and N'rilyanioni, who too lived in 
joint mess and ijmali |H)s.session of those 
properties. Plaintiff based her title upon a 
patta, dated the 20th April 100(5, executed in 
her favour by the tw'o elder widows by which 
Plaintiff got two-thirds share of the lands in 
suit and other lands. The present suit was 
instituted on the 9th January 1912. The 
defence, inter alia, was that Dwarka and after 
“his death his widow Nrityamoni had been in 
exclusive possession, of the lands in dispute 
!ind that Sadhuram and Madhusudan prede¬ 
ceased their father and they had no title to 
these lands. 

It was proved on Plaintiff’s side that all the 
three widows granted a patta to one Jadab 
Chandra Das, on the 18th March 1905, in 
respect of a {xjrtion eff the lands in suit. 

The Court of first instance found in favour 
of the Plaintiff both on thte^ queation of |itle 
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and limitation, and held that Sarup died 
leaving three spns and the three widows 
jointly possessed this, jama and that the trans¬ 
actions in the name of Dwarka alone could 'not 
take away the right of the widows Tirthamoni 
and Santamoni as Dwarka worked aa their 
i-eprcsentative in all matters connected with 
(lie properties left by Sarup; the learned 
^funsif further held on the question of limita¬ 
tion as follows : “ the patta in favour of Jadab 
Das was executed on 5th Chait 1311 (B. S.). 
'I’he question of limitation, therefore, does nqt 
arise.” The learned Munsif, therefore, fleered 
I’laiutiffs’ suit and held ” Plaintiff is entitled 
to a decree for two-thirds share of the entire 
land but as Defendant No. 1 has been found to 
be the common tenant, Plaintiff will not get 
Jxhas }>os8ession blit will get possession through 
Defendant No. 1.” 

The learned District Judge, on appeal, agreed 
with the findings of the Munsif but dismissed 
the liaintiffs’ suit on the question of limitation 
and held as follow’^s : “If the cosharers were in 
active joint possession certainly no limitation 
would run anti if there had^becn a partition it 
might run against one and not against another. 
But the point in this case is, that though the 
family was joint, the Plaintilf and her prede¬ 
cessors have shewn, that for over 12 years, 
another sharer the widqfv of Dwarka has held 
in the i>articular land in suit a sole jxissession 
which can only be treated as adverse.” 

The l^laintiff then preferred this second ap¬ 
peal to High Court; and in support of the 
arguments on her behalf the case of Joger\dm 
Nath Uoy v. Baladeb Das Martcari, 12 C. 

N- 127 : s. 0 . I. L, R, 35 Cal. 916 was cited. 

Held, that the Court of Appeal below had 
taken an erroneous view of the law, that mere 
exclusive possession by one co-owner for over 
12 years wwild not amount to adverse posses- 
.sion- against other co-owners and such posses¬ 
sion, under the common title of <Mie co*owner, 
w'ouM not be presumed to be adv^rie to other 
oo-owuerp but would ordinarily he held to be 
for the benefit of all. Plaintiffs' suit was 
decreed and the decree of the Munrif was 
restored. 

*Rahu Hemendra Chandra Sen for, ^ Ap- 
fiellant. 

None appeared for the Respo&dentA. 

H, C. S. Appeoi edtoteed. 

* • 
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Dbsi Mahto f>. Kinq-Bmpebob. 

for a succession certificate in the matter 
of the estate of one Baghubir Mahtb*. 
This certificate was granted < 2 ® parte, 
but upon the application of one Sadhu 
Mahto was subsequently revoked. In 
the course of proceeding uiwn Sadliu 
Mahto’s application for revocation, the 
learned Judge found, not only that Debi’s 
allegation that he was the nearest heir of 
M. Baghubir was not proved, but also that 
it was conclusively shown that Debi 
Mahto was not related to Baghulur in any 
Way. He therefore ordered enquiry 
under sec. 476 to be made and, on thp 
result of that enquiry, directed the prose¬ 
cution of Debi Mahto under secs. 193 
and 209. 

Debi Mahto has filed an appeal to this 
Court, one of the grounds of the appeal 
being, that ^the finding of the learned 
District Judge on the essential issue of 
fact was an erroneous finding. Ho now 
comes to this Court with a prayer that the 
proceedings in t|j^ Magistrate’s Court at 
Saran in the fhatter of the prosecution of 
Debi Mahto be stayed, pending the result 
of the appeal to this C’ourt. No one 
appears against the rule issued upon the 
District Magistrate. The District Magis¬ 
trate has himself written showing cause 
why the application should not be grant¬ 
ed. In the course of that letter he says 
that in view of the fact " that justice 
delayed means too often justice denied,” 
and in view of the fact that there is a 
da^er of Debi Mahto’s tampering with 
tte witnesses for the prosecution, this 
Clourt should not interfere with the pre- 
seat proceedings, unless it is patent 
the face of the record that the 
learned Judge is wrong. 
-Isdly sympathising with the 
in his desire to disj[X)se 
Courts subor- 
'point out that 


the point of view of the learned Magis¬ 
trate is clearly a wrong point of view. 
It may be that this Court should not post- 
{)one a prosecution of this nature, if it is 
satisfied that the fimling of the District 
Judge, is clearly right. But to make 
such a declaralion would ho to pre-jmlge 
an issue which is likely to come bemre 
another Bench. , That Bench may decide 
that Debi Mahto’s story is tnui and that 
he is the nearest heir. Debi Mahto may ' 
succeed in his Civil appeal and take out a 
succession certificate and also suffer rigor¬ 
ous imprisonment for having made an a]>- 
plication to do so. We are not j^repared 
to pre-judge the issue by saying that 
Debi Mahto’s appeal has no chance of 
success. We order that the proceedings 
against him under secs. 193 and 209 bo 
stayed, pending a final finding of fact by 
this Court. 

That this was the view taken by the 
District Judge is clear from the order 
made by him on the 14lh April 1910, 
in which he saya that Debi Mahto, if he 
.wishes the proceedings to be stayed, 
should appeal and obtain air order from 
the Appellate Court staying proceedings. 

We note that proceedings in regard to 
this matter have also been taken against 
Amhica Lai and Mahadeo Rai, on a charge 
of abetting the institution of a fal.se 
proceeding under sec. 200 read ^^'^^h 
sec.'ltX). We direct that this proceeding 
bd also stayed, pending the hearing of 
the appeal of Debi Mahto. 

We direct the Registrar to take such 
steps as may be neccHsary for exi>editing 
the Civil Appeal of Debi Mahto. 

liul^ viodc absolute^ 
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[Appeal from the Chief Couar of 
Lower Burma.] 


Viscount Haldane. ^ 
Sir John Edge. 

Mr. Ameer Ali. 

Sib Lawrence J eneins. 

f 1916, 

Heard, 23, 24, 28, 

. 29, February, and 

1 , March. 

Judgment, 15, May. , 


Mahomed Ismail 
Arif and others, 
Appellants, 

V, 

Hajeb Ahmed 
Moolla Da wood 
and another, Res. 
I pendents. 


Jioique for public worship, ctiabltshed by people 
of particular loealify, and controlled by them — 
Court's funcions in settlitig a scheme Jor carrying 
on the trust — Wide discretion of Kdsi in oases of 
public trusts—-Exdusive control of public trust, 
if may be claimed by any particular group of 
worshippers — Foundei's wishes and history of trust, 
and changing conditions, tffeet to be how far given 
to eath—Control by indeterminate and fluctuating 
body, if desirable — Court's power to establish a 
committee of control appointed by itself—Court's 
power to frame rules for their guidance and for 
appointment of mutwallis—Civil Procedure Code 
(Act XI r oj ISSS). tee. BS9—Court's power under 
—Question for consideration tn such su t—Public 
interest to be preferrei to individual claims to 
management. 

The MusAthiian law, like the English 
law, draws a wide distinction between 
public and priraic irtusts. Generally 
speaking. In case of a wakf or trust creat¬ 
ed for specific individuals or a determinate 
body of individuals, the KAzi, whose place 
in the British Indian system is taken by 
the Civil Court, has in carrying the trust 
into execution to give effect so far as 
possible to the cw-pressed wishes of the 
founder. With respect, however, to 
public religious’ or charitable trusts, of 
which a public mosque is a comnwn and 
w^knowH example, the R&zVs discretion 
is very wide. He may not depart from the 
intentions of the founder or from any rule 
fixed by him as to the objects of the 
henejaetion hut as regards management 
wJiieh must be governed by eircumsta^es 


he has complete discretion. He may defer 
to the wishes of the founder so far as are 
conformable to changed conditions and cir- 
cmnstanees, but his primary duty is^^ to 
consider the interests of the general body 
of the public for whose benefit the trust is 
created. He may in his judicial discre¬ 
tion vary any rule of management which he 
may find either not practicable or not in 
the best interests of the institution. 

In giving effect to the provisions of 
sec. 539 of the Civil Procedure Code of 
1882, and in appointing new trustees and 
settling a scheme, the Court is entitled 
to take, into consideration noCmerely the 
tcishes of the founder, so far as they can 
he ascertained, but also the past history of 
the institution and the way in which the 
management has been carried on hereto¬ 
fore, in conjunction with other existing 
conditions that may have grown up since 
its foundation. It has also the power of 
giriug any directions and laying down any. 
rules which might facilitate the work of 
management, and, if necessary, the ap¬ 
pointment of trustees i^ the future: 

Held (on the evidence)—That the 
mosque in Rangoon, commonly known as 
the Bunni Juma Musjid, was a public 
mosque, dedicated at its original fotmda- 
Uqii to the performance of worship by all 
Sunni Mahommedans. 

That a trust deed of 1872 which provid¬ 
ed inter alia that its management should 
remain exclusively in the hands of people 
who came from Randher (liandherias) 
did nol <^cate a new dedication, but the 
mosque "remained as before a public 
mosque. 

That in a suit under sec. 539 of the CwU 
Procedure Code, for settling a sohefne bf 
worship in respect of the mosque, 
matter for the Court's consideration wm 
not the determination of bonflieiihff eiqfiUs 
of management of Randheriae arid' e^er 

. ' ' ' ' r ■'l ^ ^ 

' ' ' V 1 ' O' ' 
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sections of Mahommedans, but what would 
be the best method for fully and effectitiely 
carrying out the purpose for which the 
trust was created. 


That having regard to Ute fact the 
mosque was originally founded by a 
Randheria, that the bulk of the money 
for the purchase of land had come from 
Randherias, that the management of the 
mosque had been throughout in the hands 
of Randherias and it was not shown that 
the latter had mismanaged the trust or 
committed any dereliction of duty os 
tried to introduce innovations in the ser¬ 
vices, or otherwise interfered with the 
rights of the general body of worshippers, 
the Randheria secUo7i of the worhippers — 
all other conditions being^ equal — were, 
in the discretion of the Nazi, preferably 
entitled^ to the mutvvallecship of the 
masque. 


In view of the mischief of leaving the 
power of appointing or^electing trustees in 
the hands of an indeterminate and neces¬ 
sarily fluctuating body of people, such as a 
Punchaycl or Jamaet, ihc Judicial Com¬ 
mittee directed that the appointment of 
future trustees should be entrusted to a 
committee of the worshippers, the com¬ 
position of which should be in the discre¬ 
tion of the Judge, with due regard to local 
conditions and needs, subject to the provi¬ 
sion that, st> long as circwnstanccs did not 
vary^ a majority of such committee should 
be Randherias; and that in settling the 
scheme, the Judgi should lay down rules 
for their guidance in tHe discharge of any 
supervisUorial funtdions that it might ap¬ 
pear neeesfiary to confide to them and fvr 
fillip up vacancies on their body subject 
to eeih^. 





Court of Lower 
an4 Ui^rtnoU, 
'of'Bobioiaon, J. 


suit' was instituted under sec. 639 of 
the Code of Civil Proc(i<lure. for the settle¬ 
ment of a scheme to nianafie a Mahom- 
medan mosque. TIjo IMaintifl’s claimed 
that the managemeui ought lo he vested in 
a Coraiuittoe of .llandheria. ^Nfaliommecl^ns 
only. The I)efen<lants on tlu' otlu;r hand 
claimed that all Simui Mahommedans 


resident.s in Itangooii were entitU‘d to 
have a voice in the administration of the 
mosque. The facts of the case are fully 
stated in their Lordshij'is’ judgment. 
(The’trial Judge allowed the I’laintifl's’ 
claim but the Ap|xdlate Court dismissed 
it and gave cJTcct to the Defendants’ 
pleas. 

Sir Robert Finlay, I\. C.. Mr. ^Arthur 
Page and Dr. Abdul Majid for the .Xppel- 
lants submitted that it was the intention 
of Moolla llasim the founder of the 
mosque that the mosque should bo 
managed entirely by tlu^ Kandhorias 
and that the provisions of the indenture 
of the 16th March 187'J were in 
furtherance of that intention. The 
founder was a Randheria; the lands on 
which the mosque w^as built wane 
purchased by the Randherias, the bulk 
of the fund for the mosque was almost 
wholly {trovided by the Randherias and 
from the date of the construction ol tin* 


mosque in 1854 up h> the date of the suit 
the mosque hae always been lu inaged 
and controlled by tlie Ihindlunius alo;ie. 
If framing a scdieine of majjagement (he 
Court- ought not to drjvni trom the inten¬ 
tion of the founder aiul the nnbiok(*n 
usage.* The Appellants conceded that it 
was a public mosque in wiutdi all Sunni 
Mahoinmedans had the right to w^orsbip 
without restriction. But such wor8hii>pera 
had no right in the managemmt 
mosque. The Court was tejst ’^hStf *tk 

Kazi wo. 

toring the : » 
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was made to the following authorities : 
(InUtm Jiahumtulla v. Mahomed Akbar 
^:i) and Advocate-General v, Fatima 
Sultani Betjam (3), Amoer All’s Maho- 
inedan Jjaw, pp. 337-8, 452 and 476. 

J^,’he case of Ibrahim Ismail v. Abdnl 
Karim (1) had no application to the facts 
of the present case. 

Mr. A. M. Dunne and Mr. Coltman for 
the Respondents submitted that the view 
taken by the Appellate Court was right. 
The case now made'on behalf of the Appel¬ 
lant was new. Tn the Courts belovfr the 
Plaintiffs claimed an absolute right under 
the deed of 1872. There was no sugg<‘s- 
tion that there was a usage or rule of 
succession which regulated the appoint¬ 
ment 6f the managers of the mosque. 
Assuming that the jwint was ojien to the 
Appellants there was no such rule of 
succession proved as confineil the manage¬ 
ment to the Randherias only. The teahf 
was not made for Randherias only, 
but it was a trust f<»r the benefit of all 
Sunni iSfahonunedans. The wliole congre¬ 
gation for the time being ought to have 
a voice in the inauiigemont. ^J’lu' cas.*^ was 
not dislingiiishahle from that (»f Ibrahim 
Ismail V. Abdul Karim (1). 

Mr. lUuje reiilied. 

Their liORDsirips’ .Ivdomevi' was deli¬ 
vered by 

• Am'ekb Ali.—T he suit which gives 

rise to these con.solidaled appeals x\ns 
liiought in the ('hief Court of Ijower 
Burma in its original civil jurisdiction, 
under tine ja’ovfsipns of sec. 539 of Act 
XJV of 1882, for the»api)oinfment of 
trustees and the settlement/of a scheme 
of management in respect a mosque, 
situated in the city of Rangoon. The I*lain- 
tiffs in the action are five Mahqmm^an • 
tl) U H. I. A. 16t (1*081 
(2) 8 Mud. H. C. a 88-07 (#876). ■ 

(8) 8 Boat H. C. R. 1« (187*,, c 
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worshippers at the mosque, who trace their 
origin to a place called Randher, said to he 
a suburb of the city of Surat in the 
Bombay Presidency, and in the earlier 
stages of these proceedings they appear to 
have claimed* it as a Bandheria mosque. 
It is, however, conceded now* that it is 
a ptt})lic mosque dedicated to the perform¬ 
ance of religious worship by all Sunni 
Mabommcdan% without restriction as to 
place of origin, and that it is commonly 
know’n as the Sunni Juma Masjid. 

^ To explain the contest between the 
parties it is necessary to give a short 
summary of the circumstances that have 
led to this unfortunate litigation. Bike 
many other places in Burma, Rangoon is 
inhabited by a large number of Mahoin- 
medan emigrants from various parts of 
India who have domiciled themKelve.s i;> 
the country for pur|> 0 Bes of trade, and 
are generally known by the names of the 
towns or villages yhence they originally 
came. For example, flie I’lainliffs, as 
already stated, derive their origin from 
Randher and, therefore, call theraselvcs 
Randherias: whilst the larger communi¬ 
ty of Suratis or Soortees come either from 
the city or district of Surat. It is neces- 
sary to bear this in mind, as the mosque 
in question is sometimes called the Burati 
inos<]ue. The Randherias, though trying 
to differentiate them.selves from the 
others, form in reality a section of the 
Kurati community. They arc mostly 
VoTOst-. j^nd they all profess the Snnfti 
doct lines. 

It api)ear8 that th^.sitc of the present 
mosque was formerly occupied by a 
bamboo structure built, in 1664 by on© 
Moolla Plashim, a native of Bai^bei'. 
It was dedicated to the 8am0 
and bore the same name as tbe/^xefient 
masonry mosque. Divine wor8^^iyaj» per¬ 
formed h^e by all . 
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until it was burnt 4o\vn three years 
later, w'hen Moolla Hashim replaced it 
with a building made of wooden planks. 
This continued to be the public place of 
worship until 1872, when the masonry 
mosque was erected. • 

The land on which the mosque was 
first built apivears to have been afterwards 
added to by purchases made by Moolla 
Hashim or by his fellow-townsmen, who 
made the same over to him as the custodi¬ 
an of the mosque. In 1802 one Moolla 
Ibrahim,*a brother of ^Vloolla Hashim, gnd 
two persons of the names of Golam 
Moideen Moollah and (lassim Azim, 
obtained from the (Government a grant .in 
respect of certain other plots on the 
express trust “ to build and maintain 
thereon a ihosque or place of woiship for 
and to the use of all persons professing 
the Sunni sect of the Mahoinmedan 
religion.” 

These lands^^ere also added or attached 
to the existing mosque, and shops were 
built thei’e to yield an income for its 
maintenance. 

In 1864, Moolla Hashim went on a 
pilgrimage to Mecca, leaving the manage¬ 
ment of the mosque in the hands of Moolla 
Ibrahim and the two ^wisons already men¬ 
tioned. He returned to Rangoon in 1866, 
but never tresumed his management of 
the mosque. At this time the person in 
charge was one Mahomined Hashim 
Mehtar, who also is said to have been 
a native of Bandhei:. 


’ In 1870. the iC^vemment, finding that 
no jnoaque had^'been built on the lands 
granted in 1862, and that on the contrary 
..aboj^ faad/b^ erected thereon, issued a 
on. ^ grantees to show cause why 
^ ahqnld not be resumed. A 
held, appareirtly 


the Sunni Mabommedans entitled to 
worship at the mosque, and it was decided 
to buy outright from the (lovernmcnt ttie 
land, and bxiild on it a proper masonry 
structure suitable to the growing needs of 
the community. AUbough there is some 
dispute w'ith regard to the contributions of 
the general Ixxiy of Sunnis apart flora the 
Randherias, it may be taken as fairly un¬ 
controverted that the bulk of the fund wats 
subscribed by the Eandlieria section of the 
worshippers. Tlie conveyance was taken 
in the names of five jiersons, named res¬ 
pectively Doopluy, Ariff, i^attal, Moham¬ 
med Hashim and Ebrahim .\li ^loolla, and 
those men in 1872, whilst the masonry 
mosque was in course of building, purport¬ 
ed to create a. new dedication. 

The trust deed bears date the. lOlb 
March 1872, and after reciting that it was 
made between the [xji sons named above, 
of the one part, and oik' IMohanuneil 
Hashim, representing the general Sunni 
Mussulman community, of the other pai*!, 
proceeds to declare tliat ” the pieces or 
parcels of land upon a certain ^lortiou of 
which the Sunni Jamaet .Musjid is erected 
or is in the course of being built, together 
with the godowns attached thereto, are 
solely dedicated for the purpose of diviia^ 
worship.” It then goes on to jiivivide 
inter alia that its management shall remain 
exclusively in the hands of the Jtandlieria 
Jamaet (people or assembly). 

The five persons in who.se names the 
conveyance stood and who had execul.ed 
the trust deed aj>pear to have carried on 
the management for several years; iq. 
course of timesome dropi^ed out and others 
came in as trustees. How these men 
w^ere placed in charge of the ir»aagi@i»ent= 
of the raosqtie is not clear, for 
no meeting of the ^febayet 

was held until ^ 

1894 and 
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(Iherias any “ organised association ” with 
I Avritten rules for the purpose of giving 
effect to the wishes of their section of the 
community. 

Matters remained in this condition unfil 
1908/'when disputes arose regarding the 
validity of the ..election of one Haehim 
Yacub Ally as a truste^e in place of another 
Itandhcria, who had died the year before. 
It was in consequence of the quarrels 
among the llandherias themselves in con¬ 
nection with the election or apnointmont 
of this man, that the jiresent suit was 
launched in the Cluef Coiwt of Lower 
Burmah. The original Defendants to the 
action were four persons who wt‘re ac¬ 
tually managing the raosqtie as trustees, 
but the validity of whose ajipointment as 
such was impugned by the Plaintiff's. Tn 
addition three others were joined as De¬ 
fendants ostensihlv to re])resent the Kan- 
dberia section, hut in reality, as the trustee 
Defendants charge, to represent, the Plain¬ 
tiffs’ faction. 

On the institution of the suit notices 
were issued by the Court under sec. 30 of 
the (iivil rro<.‘ 0 (lurn Court to all persons 
entitled to worship at the mosque. 
Thereiqwn Defendarils J'2 and 13, re¬ 
presenting the general body of Suuni 
worshijqKjrs, and Defendants 8 to 11 
claiming to represent the Siirati commu¬ 
nity, and 14 to 17 the other Eandheria.s ap¬ 
peared and applied to be joined as parties. 
!Each set of Defendants has filed a se}>arate 
defence. Although the trustee Defen¬ 
dants deny the Plaintiffs’ allegation that 
the mosque in question i% a Randheria 
mosque, and affirm 4he validity of their 
and Hashim Yacub Ally’s apirointment as 
trustees, they associate themselvm with 
the Plaintiffs and their Bandhena •co- 
Defendauts in claiming that th^ 
management of the mosque 
clusiVeliJi. to Ih^f party^ And 
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that the sclteme, if any is to be framed, 
should be framed on that basis. 

The Defendants 12 and 13, who re- 
])rescnt the general body of worshippers, 
controvert in substance the right of the 
Randherias to a'monopoly of the manage¬ 
ment as op}X)sed to tlie whole n'eture of the 
trust; and they claim that as the mosque 
is dedicated to th(^ performance of jniblic 
worship by all Mahommedans of the Sunni 
persuasion, now that a scheme is proposed 
to he sottlwl under the du’ection of the 
Court they should he allowed a' voice in 
its administratioTJ. 

I’he suit pruceeded to trial before Mr. 
-Jirstice Robinson, and the. whole dispule 
ct'iitred round two points, viz .:— 

1. The effect of the trust deed of 1872, 
and 

2. Whether tlic Randhei'iuJt should or 
should not have the sole and exclusive 
charge and management of the mosque. 

Tlie Randherias reste<l their cast^ .on 
the trust deed of IB'J^; they con¬ 
tended that it created a new trust 
and that the founders, namely, the 
five ]iersons in whose names the land had 
boon puicliased from the Government, 
were entith'd to provide that the manage¬ 
ment should remain exclusively in the 
hands of their own section of the exHumu- 
nity. The learned trial Judge states their 
contentions in the following terms ;— 

It is urged that the original mosque was 
created by a Randheria; that the original 
grant was Revoked and the lands sold out¬ 
right to Rasdherias, tliat they thus became 
the creators of the trutt and were at libterty 
to make any lawful condition they fdeased 
as to the management of £he trust.’’ 

A&d his decision is fxpresged in these 
words ;— 

"The position in 1871, then, th»t the 
five vendees became the abisolote itndH ttn> 
tramineUed owners of .theM two 
eonld do with them as they ple|Uie3L t y I . 
They" hecaiae the owneW bt the 
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shops, And lands, and created a trust of 
them. It was undoubtedly open to them to- 
nonage the trust themselves or to lay dojya 
the manner in which it was to be managed, 
and this they did in Exhibit C.” 

He accordingly came to the conclusion 
that the Eandheria party were exclusively 
entitled to the management of the mosque. 

On appeal by the Eespondents in the 
first and second ap[)eals rosi)ectively, the 
learned Judges of the Chief Court, differ¬ 
ing from the Trial .Judge, held in substance 
that the lands which were purchased by 
or in the names of the five ])orsons in 1871 
were acquired by them as trustees for tlie 
pur|)ose8 of the- existing mosque and 
subject to the trust therefor; and that 
nothing that took place in 1871 or 18751 
had the effect of cancelling, or could in 
law caix*.el, the original ti;ust; and that 
us the origittal trust was for the benefit of 
all jjersons “professing tlio Sunni sect of 
the Mahommedan religiot),’* they thought 
that “ all Sunni Mahoinmedans were 
entitled to a voi#e and control of the J uma 
Masjid, of Kangoon,’’ 


a determinate body of individual, tlw 
Kuzi, whoso ])la(!e iii the British Ifidk-n 
system is taken by the Civil Court,’ has 
in carrying the trust into execution to 
give effect so far as jossiblc to the expres¬ 
sed wishes of the founder. With respect, 
however, to public ndigious or chamable . 
trusts, of which a public inos([ue is a 
coiumou and well-known example, the 
Eazi's discretion is very wide. He may '■ 
not depart from. th(*. iutendious of the 
founder or from any rule fixed by him as 
to the objects of the benofardion ; but as 
regards management which must bo 
governed by circiunstances he has coiufilele 
discretion. He may defer to tlu^ wishes 
of the founder so fur as they are comform- 
able to changed conditions and circum¬ 
stances, but his primary duly is to consider 
the interests of the general body of tlaj 
public for whose benefit the trust is 
created. He may in his judicial discretion 
vary any rule of management which be 
may find either not practicable or not in 
the best interests of the institution. 


The Plaintiffs and the trustee Defen¬ 
dants have appealed to His ]\lujeHty in 
Council, and the same contention that 
was put forward in the Courts beloNv, 
based on the document of 187'2, has l)cen 
urged on their behalf. It has further been 
contended that under the Mahommedan 
law the Court has no discretion in the 
matter and that it must give effect to the 
rule laid down by the founder in all 
matters relating to the appointment and 
succession of trustees or mutwallecs, 
(Thdlr X)Ofdshipa^, cannot help thinking** 
that the extreCdir proposition urged on 
bi^lf pi . the Appellants is based *op 
e ||i^ The Mussulman law 

: iik0.^ a wide distinc- 

private trusts- 

.of 'a tcalp/ 


Tllustrations of this rule arc to be found 
in almost every work on Mussulniaii law. 
And the authorities lay down that, “ were 
the tedkif (the foundcj’) to make a condi¬ 
tion that the King or Kazi should not 
interfere in the management of the 
tca/i'/, still the Kazi will have his supeiin- 
tondence -over it, for his supejxjsjDU js 
above everything.” 

Their Jjordships agree "ith the Chief 
Court that the transactions which took 
place in 1871 and 1872 hi no way affected 
^ t-b^ existing tjust, and that the trust 
deed of 1872 dhl not create a new 
dedication; the niosfjue remained, .tui 
heretofore a public mosque, dedir;^^ to 
the performance of worship;^? 
Mahoinmedans as 

In 'their Lordship’s^ 
point in. issue in. 
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to the nature of tlio pleadiugu, bus to some 
extent been missed by the Courts in India. 
It has been treated as a question involving 
the determination of conflicting rights 
rather than a consideration of the best 
method for fully and effectively canying 
out puriKJse for which the trust was 
created. The suit is brought under section 
639 of the C\*de, which vests a very witle 
discretion in the Court. It declares 
(omitting the parts not 'material to, this 
case) that— 

“ whenever the direction of the Court is 
deemed necessary for the administration of 
any express or constructive trust created 
fur public, charitable, or religious purposes, 
the Advocate-General, acting ex o^tiio, or 
two or more persons having a direct interest 
in the trust and having obtained the consent 
in writing of the Advocate-General, may 
institute a suit in the High Court, or the 
District Court within the local limits of 
whose civil jurisdiction the wliole or any 
part of the subject-matter of the trust is 
situate, to obtain a decree— 

“ (o) Appointing new trustees under the 
trust ; 

“ (c) Settling a scheme for its management; 
or granting such further or other relief as 
the nature of the case may require.” 

In giving effect to the provisions of the 
section and in appointing new trustees 
and settling a scheme, the Court is entitled 
to take into consideration not merely the 
wishes of the founder, so far as^they Ciin 
be ascertained, but also the past history 
of the institution, and the way in which 
the managhnaent ha.s been carried on 
heretofore, in- conjunction with other 
existing conditions that may have grow^n 
up since its foundhiion. ^ft has also the 
power of giving any directions and laying 
down any rules which might facilitate the 
work of management, and, if necessaiy, t\e 
appointment of trustees ilTthe future. . 

In the present case, 
although he was assisted by 


'M 

yU)ohhh Dawoou. ♦ 

compatriots in acquiring the land on which 
the bamboo mosque was built,, was to all 
intents and purfioses its original founder;, 
ill 1857, when the bamboo structure was 
burned down, he roplaced it with a plank 
bui'diug; he a/id his-Kandheria fellow'- 
townsmen held the mulwallecahip until 
1871. Since that date also the manage- 
iiicut has been carried on by jieople belong¬ 
ing to Randher. In 1862, the lands 
wore purchased with money supplied 
by them; and in 1871 the bulk of 
the money appears to have comp from the 
satne .source. It is not alleged that they 
have mismanaged the trust or committed 
any dereliction of duty, or tried to intro- 
duetTinnovations in the services, or other* 
wise interfered with the rights of tha 
general hotly of worshippers. In those 
circumstances it seems to theiit I'^ordships, 
in the exercise of the discrefion which the 
Mussulman law vests in the Kazi, that the 
Kandheria section of the worshippers, all 
other conditions being equ%l, are preferably 
(uititled to the viulwallccship of the 
mosque. With regard to the case of Ibia- 
hirn Ismail v. Abdul Karim K^ettnamode 
(1), w hich has been relied upon on behalf 
of the Kospoudents, their Ijordships deem 
it sufficient to say that the facts to which 
they have referred differentiate it widely 
from the present case. 

The present case, however, in theii^ 
Ijordships’ opinion, illustrates the mischief 
of leaving the jiow'cr of aji^iointing or, 
electing trustees in the hands of an in- 
deterimiiaie and necessarily fluctuating 
body of iieople, whether they ci|U them¬ 
selves punchayet or janiaet. Xh order to 
aveid so far as possible a recurrence of the 
trouble that has brought about tbia I<mg- 
drawn litigation, their Loifds^ipa think jit 
ilcshable, in the interests Of t^ inaiitutios 
which form' the primary l0r 

(t) t. R. SB I. A. mtuosj. ' V, 
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rideration, that the appointment of future 
trustees should be entrusted to a committee 
of the worshippers the composition of 
, which should be in the discretion of the 
Judge, with due regard to local conditions 
and needs, subject to the piovision that, 
so long as ciicumstances do not vaiy, a 
majority of such commitfieo sliould be 
Bandherias, and that in settling the 
scheme the Judge should lav down lu'es 
for their guidance in the distlunge of an\ 
supervisitonal functioiib that it nmj aji- 
£)oar necessary to oouMe to thcMii iiul loi 
filling up vacancies on then hod\ ^iih|tct 
to his control. , 

Their Lordshijis aic accoidinglv ol 
opinion that the oidns ol the t onits 
of India should ho disdiaigcd and 
that the case should be i emit ted with 
the following declaiation and diier- 
tions to tj^e Chicl C onit ot Ijowei 
Burma to deal firully with the nnllei 
That all othei e-onditions being tlie 

Bandhoiia section ot the woilnpjii aie 
preferably entitl^ to inanige .lud ut as 
trustees of the Dunni Jmna Musjid ol 
Bangoon; that the apjioinlnuut >1 tutuu 
trustees should be entiiistid to a c oinmittee 
of the worshippers, the coraj-Hisition of 
' which committee should be in Ih di^iie- 
tion of the Court, with due regard to 1 u.il 
needs and conditions, subject to the juov i- 
sion that, so long as circumstances do not 
vary, a majority cf such comuuttte should 
be Bandhenas; and that in settling the 
Bobeme the Court should hy down lule^ 
for the guidance of the coninuttec in the 
discharge of any supoivisitonal luiietions 
thgt it may appear necessary to confide 
to them, and for filling up vacimies mi 
their body subject to its control « 

Ae regards the costs in the Courts bel >w, 
the traelee^Bifendants will have their costs 
mtt of the ftthds of the institution, the 
Met (If the parties will beer their own costs. 


jMtooi:ii4, Bawood. 

The paities will bear their own costs of 
these appeals „ 

And their Lordhhij>s will humbly adFiso 
His Majesty accoidmgly 

Solicitors Messrs Bramall and Wkttt 
for the Ai>})( Hants 

Solicitors Missis ]rnohld S'onfor the 
Bespondents ^ 

B D A Pin ah all owed 

[OIVI(j REVISION AL JOBIBDIOTION ] 

III I K No 451 0* 191G. 

Flbiciikp, J. 1 

Teunon, J. ^ //I re Sarojb Basuini 

IfllG, j Dbbi, Petitioner, 

30, June. ' 

Suce»i wn cfi dfu, its —Grant to widow—Death ot 
V) dow—lrt»h (eiffiotte, application by daughter 
for—Co) Tt fue if must b$ paid again — Analogy 
of adminis ritioi do bon s non, •/ applies F seal 
Statute nterpii-tat on o — Siucrss'on Cirtifieate 
Act ( r//of J88)), iflc t>, -Court Fer* (T// of 
1870), ^e’l I, Ait I' 

WliciKVir a fnsh suttission cethfiiate 
IS iaktn, fidi Ihoutjh it is lo colUd ihbts 
for whuh a siiat <iswii oettifnalf has 
aluady bten taken out and the duty paid, 
the duty prestrtbtd by tlu Court has let 
muU be paid. 

R, the widow of a dcecasid Hindu, took 
out a succession ccrtificatt in respect of 
(ertain debts due to the deceased After 
her death, S, the danghtir of the (h ceased, 
applied for a succissum uritpuiit tn re¬ 
spect of the same chbl and unftd that 
stamp duty upon the dtbts having once 
been already paid by It, she teas not hemnd 
to pay duty again: 

Held—-That g was an airpfK'ation for a 
eerhfioate leifhtn the meaning of sec. X4 
of the Succa^ion Certificate Jet (WWl 
Court-fePwas payable on it 0* moh: 

One fiscal act cannot be cmtpmi 
another fiscal act. 
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This was a Buie granted on the 6th 
June 1916 against an order of A. M. 
Cuming, Esq., District Judge, 24- 
IVrganahs, dated the 8th May 1916, 
demanding stamp duty on the certificate 
in question. 

facts of tile case will appear from 
the order of the District Judge which was 
as follows :— 

‘ ‘ This is an application under Act VTT 
of 1889 by one Sm. Soroj Bashini Debi for 
a succession certificate in order to collect 
debts due to the estate of her late father 
Eedar Nath Banerjee who died on the 29th 
May 1913, at Barasot, and she further 
asked for certain reasons, which I will 
deal with presently, that this certificate 
should be granted without paying any 
stamp duty. The facts would appear to 
be these :—^Babu Kedar Nath Banerjee 
died on the 29th May 1911, leaving surviv¬ 
ing his widow" one Baksha Kali Debi and 
the ])rrKOiit jictitioner. Km. Tbiksba 
Kali Debi the widow took out a. successioti 
certificate from ihis Court in case. No. bV.) 
of 19JI to collect the debts due to the 
estate of the deceased Kedar Nath Baner¬ 
jee. Srn. Baksha Kali Debi the certi¬ 
ficate-holder died on the 28th April 191 .o 
at Bhawanipore and the present applica¬ 
tion for succession certificate is made by 
Sm. Soroj Bashini J^ebi the daughter 
of late Kedar Nath Banerjee. 

She contends that as stamp duty has 
already been paid when the first succession 
certificate was taken out she Is not liable 
to pay stamp duty. She first of all asked 
that the certificale might be grante.? by 
substituting her name fgr that of her 
mother. The Succession Certificate Act, 
as far as can be seen, makes no provision 
for amending a oertificate by substituting 
the name of a different perwn. Sec. l2 of 
the Succession Certificate Act, the (mly 
8(H3tion which deals with the ■iiqnestin^ of 


amendment, lays down the circumstances 
ill whidi a succession certificate can be 
amended. It does not provide for |he 
substitution of one certificate-holder for 
another. I was therefore compelled to 
i-eject the application for the amendment of 
the certificate by the insertion of the name 
of the present applicant in the place of the 
petitioner’s mother and to direct her to 
apply for a fresh certificate. 

“ There is no question that this certifi¬ 
cate should be issued to the present appli¬ 
cant. There is indeed no opposition on 
this point. The only question to be de¬ 
cided is whether this certificate should now 
be granted free of duty or whether stamp 
duty is necessary on the new succession 
certificate. 

‘ ‘ The learned pleader w'bo has appeared 
for the applicant has contended that the 
certificate should be granted free of duty 
under .see. 19 (c) of the Court Fees Act 
(Act VII of 1870). As far as I can see 
.sec. 19 O') far from assisting the ca e cf the 
applicant is distinctly against her. Sec. 
19 (c) provides that whenever *^a 

grant of probate or letters of adminis¬ 
tration has been or is made in respect 
of the whole of the property belong¬ 
ing to an estate, and the full fee chargeable 
under this Act has been or is paid therein, 
no fee shall be chargeab’e under the same 
Act when a like grant is made in respect 
of the whole or any part of the same pro- 
Ilerty belonging to the same estate. It will 
bo noted that sec. 19 (c) refers bnly to 
grants of letters of administration and 
probate and as far as I can see it deliber¬ 
ately omits the succession certificate, The 
rciTj^on is not difficult to see. A succession 
certificate is necessary only for the debts 
actually due to the estate and it.does not 
cover the whole of the estate. In many 
<^s the debts would pmlnibly be 
Ihd the whole estate mi^t be iwy 




Vot. XX.] tto CAljCtJ^S?5?A WiffifekLy NOTB^^ li27 


In bb Sabojb Bashini Dbbz. 

And it certainly would not be the policy of 
the Government to encourage the taking 
out of succession certificates in ca^es w here 
the proper course is to take out probate or 
letters of administration. aThc fact that 
the legislature has by express provision 
exempted a second grant of probat j or 
letters of administration from t)aying the 
full fee when the full fee has already been 
charged but has deliberately ma.le no men¬ 
tion of the certificate granted under the 
Succession Certificate Act leads me to the 
qpnclusion that the legislature did not in¬ 
tend to exempt such certificate from pay¬ 
ing proper Court-fee each time lhat a fresh 
succession certificate is taken out. It 
would seem to me to be immaterial that 
the certificate is taken out for the collection 
of debts due to the same estate or even 
for the same debts. Ijooking at sec. 19 
(c) of the Court Fees Act, I am of opinion 
that whenever a fresh succession certifi¬ 
cate is taken e#3n though it is to collect 
debts for which a succession certificate 
has already been taken out and the duty 
paid, the duty prescribed by the Court 
Fees Act must be paid. 

“ The succession certificate will there¬ 
fore be granted to the applicant on pay¬ 
ing the necessary stamp duty.” 

Babm Jatish Chunder Hazrah and 
Mohesh Chunder Banerjee for tha Pcti- 

B&bu Ham Churn Mitter lor tkc 
Government. 


. The JopoMENT OF THE C’oi'RT was as 

f<]iUiwe;^ 

; JT.-^This is a Rule calling on 

of Aiipore and the (iovcrn- 
ipeai show cause why, in the 

W. 'o*it in the petition, the 

the S4. 


'Sti^p duty ,on -"the 



tioner should not be set aside. The appli¬ 
cant applied to the learned District Judge 
for a certificate under the Siicccs.sion Certi¬ 
ficate Act in succession to lu'r mother w'ith 
respect to some (tovernment pr( missory 
notes. The mother ac<iiiiii*d those ^jro- 
missory notes from the fat her < I' the appli¬ 
cant and had taken out a certificate and 
paid the stamp duty \iadcr the ferjus of the 
Succession Certificate Act. The ai guni-uit 
that has been addressed to us m tliiK ('as;c 


does not turn upon the woiding of the 
statute imj,)osiug a duty in favour of the 
Grown but on a C/omparisoii of Ih ' duties 
payable under the Successi(jn t'trtiiicate 
Act and the duties payable on grants of 
probate or letters of adminiHtiation under 
the Court Foes Act. It is said that be¬ 
cause in this case a giant dc bon'm non 
to the daughter could have been made 
in rcs|a'ct of the pro[)erty remaining 
unadminislored by the mother if she hud 
obtained letters of adiuinistration to 
the estate of her deceased husband the 
Court should issue to the daughter a cer¬ 


tificate under the Succession Certificate 
Act free of duty. The short answer to 
that is that one fiscal act cannot be con¬ 
strued by another fiscal act. The second 
answer to that is that, under the 
Court Fees Act, in cases of grant of 
■probate or letters of adminislratiou, 
the Government receives from the 
app’icant a tax u])on iJie whole of 
the value of the estafe pas-ing en tJu’ death 
of the deceased and, iherelbre, fidl tax 
having once bccJi paid on the whole of the 
estate, the ifcfiue of a furtlisr grant in 
ix‘spect of the same jiroperty or a portion 
thereof is juude without charging any far¬ 
ther duty. In the ease of 
under the Succession 
duty is paid to 
of such debts as 
^ertificati? ^.-1^ 

,(]('■''I.I : .!r 
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payable to the Crown on the whole value 
of the estate but usually on the value of a 
small portion that cannot be got in without 
the assistance of the Court or without the 
production of .succession certificate; such 
as Government promissory notes, stocks 
in shares in joint stock companies, and 
similar things. Under the terms of 
14 of the Buccession Certiiicate Act, 
“ every ap])lication for u certificate or for 
the extension of a certificate nmsl b? ac¬ 
companied by a dejK)sit of a sum equal to 
the fee payable under thj first sebedut.' to 
the Court Fees Act, 1H70, in respect of the 
certificate or the extension applii'd lor." 
It cannot be doubted that Ih-’ present ap- 
}>lication comes under tho^e words exactly. 
It is an application for a certificate ai d, 
therefore, a further Court-fcje has to be 
]>aid. It may be, as the learno.l Ju Ige 
]x>inted out, that the legislature itc>gnis- 
ing that in cases eo rung under the Bue- 
cession Certificate Act, the Ciowu b,comes 
entitled to a duly on u \cry small j)ortiou 
of the estate, deJiherate'y drew a distinc¬ 
tion between the duties fni\abl-‘ on grants 
of probate or letter.; f)f :ulii ini.iliatioii at. I 
on grants und<‘r the Snecjssion Certificate 
Act. I agree with the view ad(jpled by the 
learned District 3udge. d'he p.n sent Ru'e 
must, therefore, be discharged v\ith cost.s. 
We assess the bearing fee at t.’.o gold 
mahurs. 

Tbunon, J.—I agree. 

N, Q-. liule discharged. 


[ORIMiNAL REVI310NAL jgaiSDIOtlOHr.I 


Rev. No. 5 f>i of 1910. 
Sandebson, C. J-I TheKing-Empebob 

c. 

Nanda Qopal Roy, 

23. dune. j Accused. 


Walmslky, j. 
1910, ' 


Criiii’nil Pfocelure Ooie {dot I' of tf‘98),teo.^ 
4-90 — I’leniencif Magutrttef ortler of di$eharg« hy 
— liex'is on Ihgh Coort. 


The High Court has power utider sec. 
43f) read with sec. 423 of the Criminal 
J^roeedurc Code lo revise an order of dis¬ 
charge passed hy a Presidency Magistrette 
(Did to direct a further enquiry if there are 
ijood reasons for doing so although no 
(lucslion of jurisdiction arises in the case. 

Where N, one (tf several accused pcroO:.s, 
was discharged by the J\lagistrate under 
see. 263, Gr. P. C., and the*High Court 
at the hearing of the appeal of the other 
accused persons who were convict, d by the 
Magislratc (lirceted that the evidenee of 
N should be recorded an^ in disposing of 
the appeal look into consideration the evi- 
denoc so ri’corded and being of opinion 
that that evidence could not in some re¬ 
spects be accepted, issued a rule to show 
cause why the order of discharge should 
nol be set aside: 

Hold’—T/iot the mere fact that N was 
called upon to give his evidence in the 
case did not corevert the order of discharge 
into one of acquittal and did not deprine 
the High Court of its revistonaV juris- 
diction. ^ 


That in the circumstances of the eetse 
the High Court should not set aside the 
order of discharge inasmuch as the evi¬ 
dence of N which was recorded und^ 
ow/cos- of the High Court and which Was 
used by that Court for the purpose o/ , 
coming to the conclusion as Ur the 
the other accused might afford 
the prosecution to support or 
chatMe t^gaintst N and Ui 
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5« oontrary to the traditions of justice in 
oriminal oases. 

This was a Eule issued on the 23rd 
May 1916 against an, orijer of discharge 
under sec. 263, Or. P. U., passed in the 
above case by the Presidency Magistrate 
of Calcutta, Northern Division, on the 
23rd November 1916. 

Mr. N. G. Boy and three other persons 
were summoned before the Northern Divi¬ 
sion Presidency Magistrate who discharged 
the former under sec. 263, Cr. P. C., a«id 
convicted the latter oi cheating and con¬ 
spiracy to cheat. The persons convicted 
appealed to the High Court. On the ap¬ 
peals coming on for hearing before Chitty 
and WaJmsley, JJ., their bordships being 
of opinion that the evidence of Mr. N. G. 
Eoy should be recorded, remanded the 
case to the trying Magistrate for the 
purpose. The evidence was duly record¬ 
ed by the Mag^trate and transmitted to 
the High Court. Their bordships Chitty , 
and Walmsley, JJ., took into considera¬ 
tion this evidence along with the other 
materials on the record and dismissed the 


appeals and passed the following order :— 
“ In connection with Appeals Nos. 1063 
of 1916 and 106 of 1910 disposed of by 
us to-day we have had to consider the 
part which Babu. Nunda Gopal Eoy is 
said to have taken. We fail to under¬ 
stand how the leaned Magistrate came to 
discharge him before framing charges in 
this case, and that without giving any 
reasons for so doing. He has now been 
examined on oath and has had an op- 
{wrtunity of stating his version of the Case 
in the ^tnesa-box; but much of his 
cannot possibly be accepted, 
l^nnds for suspecting 
to the wnspiracy to 
and we thi'nk that 



ingly issue a Eule upon Babu Nunda 
Gopal Eoy calling upon him to show 
cause why the order of discharge of 23rd 
November 1916, should not ho sot aside 
and further enquiry made iido tliHIcase 
against him.” 

The Eule came on fc»r hearing before 
Sir Lancelot Sanderson, C. J,, and ■ 
Walmsley, J. 

Preliminary objection was taken on l)c- 
half of Mr. N. G. Eoy as to the jurisdic¬ 
tion of the High Court. 

Babu Atulyu Gharan Bose for the - 
Crown. 

Mr. Chuckerhutty and Babus Mon- 
motha N. Mukherjee and Sailendra Nath 
Mukherjec ior the Accused. 


The Judgment oi'’ the Court ou the 
preliminary objection was as follows :— 
Sanderson, C. J. —The facts which 
are necessary to be stated in order to deal 
.with the point that the learned Counsel 
has raised are these : This is a Eule which 
was granted calling upon Mr. N. G. Eoy 
to show cause why the order of the 
Magistrate discharging him should not be 
set aside and a further inquiry held with 
regard to his alleged guilt. It apixiuvs 
that the charge originally made was 
against Mr. N. G. Eoy and. three others 
—^as I understand, the chazge was, 


amongst others, a conspiracy to cheat. 
After hearing the evidence the Magis¬ 
trate under sec. 253, Cr. C., discharged 


fr. N. G. Eoy. That section runs in 
lis way; upon taking all the 

tidouco referred to in sec. 262, and 
laking such examination (if tmy) cl ,tiiO 
reused as the Magistrate thinj^ ha^^ 
try, he finds that no 
jcused has been 
'^rebutted, 



:y: 



il30 a?MB CAL.OUl?l?A Wtefettit NOtljlBS. {Voi,. 

Tub 1£ing-Empkbob p. Namda GopaIi Boy. 


to prevent a Magistrate from discharg¬ 
ing the accused at any previous stage of 
the case if, for reasons to l)e recorded by 
such Magistrate, he considers the charge 
to ^e groundless.” The proceedings 
went on with regard to the other three 
accused and in due course they were con¬ 
victed. They then appealed to the 
High Court against their conviction, and 
during the course of the appeal apparently 
the learned Judges who beard it thought 
that it was desirable that the evidence of 
Mr. N. G. Boy should be taken; and, 
therefore, they remanded the case in ordei' 
that his evidence should be takcTi. That 
evidence was talcen and then the hearing 
of the appeal was continued in liic High 
Court. And, amongst the materials 
which were considered by the liigli (.'oinl, 
was the evidence of Mr. X. (i. Jvov ; and, 
upon considering the inaietials and ii:e 
evidence, the High Court dismissed the 
appeal of'th© three accused. I'Jien cxi i- 
cising the jurisdiction which had b.-eir 
exercised on previous occasions under sec. 
439 the learned Judges directed that a 
Buie should issue calling upon i\lr. isi. G. 
Boy to show cause wliy the order of dis¬ 
charge should not be set aside and the 
case against him should not be enquired 
into again. 

Now, those being the facts, it is urged 
by the learned Counsel Mr. Chuckerbutty, 
that this Court has no juiisdictiou to make 
the Buie absolute, which means that 
the Court has no jurisdiction under the 
circamfitances of this case to direct that 
the order of discharge should be set aside 
and that the case against Mr. N. G. Buy 
should be enquired into again. 

In our judgment the Court has juris¬ 
diction. We think that as soon as the 
Magwtrate discharged Mr. N. (Jr. Boy, he 
ceased to be an accuse^ prarsoh', |Oid he 
nevef!' wouM have been an aocused 


again until proceedings in some form or 
other had been taken against him. If 
ibis Buie were to be made absolute and 
wo were to direct that the order of dis¬ 
charge should ‘be set aside and the case 
should be inquired into again, then he 
would become an accused person again. 

11 was admitted, and it could not be denied ' 
in view of the decisions—that an older 
of discharge does not operate as an 
acquittal, and 1 do not understand how 
the mere fact of Mr. N. G. ®oy being 
called u£)on to give his evidence in this 
case can convert the order of dischaige 
into one of acquittal: and, for these 
reasons i am of opinion that the Court 
has not been deprived of the jurisdiction 
which it has under sec. 439 as interpreted 
by the <leci.sion in the caSe of Malik 
Pralai) Singh v. Khan sMahomed (1). That 
case decides that ” The High Court has 
i>o\vor, undei' sec. 439 read with sec. 423 
of the Criminal ProceduA Code, to revise 
an <jrder of discharge passed by a Presi¬ 
dency Magistrate and to direct a further 
enquiry, if there are good reasons for 
doing 80 , although no question of juris¬ 
diction arises in the case.” 

^Therefore, in my opinion, the jarelimi- , 
nary point which Mr .Chuckcrbutly has 
taken is not a good one. 

1 desire to add that his argument really 
amounted to one contention which was 
well summarised in the course of his 
argument^'^uts., that the calling of Mr. N. 

G. Boy as a witness amounted to giving 
him an assurance that no further pro¬ 
ceedings should be taken against him hx 
respect of the same charge. We shaH 
have to consider when we hear the case ' 
upon the merits whether that is t^ 
interpretation of what was done in ^is 
case and, 1 am of opinion, that 

' , , , ^'X ii'' 

(i> I. L. R. 8«c»u ffsti ■■irX.-if* 

...y .Vi ;v ■■ 
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which Mr. Ohuckerbutty has drawn our 
attention will be' one ol the materials 
w|iioh we shall haTO to cwisider upon the 
question whether we should in the exercise 
of our discretion make the Rule absolute. 

Walmslby, J.—argee. 

[After hearing both side's on the merits 
of the case their Lordships passed the 
following Judgment ;— 

Sanderson, C. J.—^In this case in my 
judgment the Rule should not be made 
absolute. 

I think this is a case of considerable 
importance, although it is not likely tlvit 
niany similar cases will arise in the 
future. We have already expressed our 
judgment that this Court would have juris¬ 
diction to make the rule absolute, if we 
thought right in our discretion to make it 
absolute. have given our reasons 

for that judgment. But under the cir¬ 
cumstances of this case, in my jdugnient, 
it will not be right in the exercise of onr 
diecretion to ryike the Rnl - ab.stdulo : 
and, the reasons for that conclusion may 
be shortly stated as follows : I do not 
think that Mr. Ohuckerbutty put it much 
too high, when he summarised the posi¬ 
tion by saying that in directing this evi¬ 
dence of Mr. N. G. Boy to be taken, in 
this Cfwe, the Court was to a certain extent 
impliedly infonning him that he would 
not be prosecuted in respect of the charge 
any further. It must be retnerabered 
thEt the object of the remand was as 
follows: Mr. N. G. Roy had made a 
statement before he was discharged by the 
Magistrate, giving a long account of tlu'se 
somewhat complicated' circumstances. 
Apj^rently, though I have not read«his 
ju^ment; the leafned Magistrate had 
to a laiige extent upon that statc- 
; to the conclusion that 

were guilty of 
lOEihad' Judges of the 


High Court thought that he wEs not en¬ 
titled to use that statement made by one 
who was an accuse<l person at that time 
against the other throe accused, and there¬ 
fore they directed the case to he reheard 
and the evidence of Mr, N. C. Roy to 
be taken on oath : and, if 1 remcjjnber 
rightly what was road by Mr. Hose as 
to the directions with regard to the 
remand, it was exi>res8ly stated ihut Afr. 
N. (i. Roy should be called as a witness, 
and then he could be cross-cxainiued by 
the accused or those represeiding iliein 
ui>on his statement in the witne.-s-l)o\, in 
order that the Court might lx; in full pos¬ 
session of the evidence! to enabl'* it to do 
justice in the case. It was not teinandeel 
in any sense wdiatsoevcr in order lo enable 
Mr. N. (J. Roy to try to exculpat * himself, 
because h<'. had already hccui discdiaiged by 
the ]\ragistrutc, and at that time tlieio 
was no charge liangitjg over lbs head at 
all. Now, nndor tJiosi' <-irenm-ta'ices 
wou'd it l'<! right for this Com-; to trakf' 
this Rule absolute? h’lrst of all, I have 
this fact in my hiind ibal wdn n Ih > liear- 
ing of the ajipo.il was coiitiimed the High 
Court was in possession of the midiuice 
which had been given by Mr. N. (1. Roy. 
I cannot disguise from myself the fact that 
in the judgment of the learned .Judges 
reference is made to the evidmwe of IVfr. 
N. Ci. Roy, and the conelusion i-. arrht'd 
at that the evidence which be had given 
conld not in some resytects he ;!ecej>ted. 
Further, at the time of granting the Rule 
it was stated that ‘ IMr. Jto,> had been 
examined on oath and had had an opjjor- 
timilv of .staling Jiis version of the ease in 
the witness-box*, but much of I.ds evidenco 
could not po,ssibly bo accey)ted. I think 
it would be hard for any learned Judge , 
to say whether the evidence givGU 
those circumstances and auqJi a vieyv, 
expressed about it 
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influence upon his mind when he direct¬ 
ed the Buie to issue. At all events, in 
view of the fact that the evidence was 
before the learned Judges when the Buie 
was issued, can T say that it is clear that 
the Eule would have been issued just the 
same if that evidence of Mr. N. G. Boy 
had ^not been before them. I am not 
satisfied that I can say so. Then there 
is what seems to me a. more important 
view of this case and that is this : al¬ 
though the evidence of Mr. N. G. Boy, 
given under the direction of the Court, 
could not be used against him if he were 
to be retried, there is no doubt whatever 
that the prosecution are in possession of 
the evidence which he gave. Th<\y know 
exactly what he said and it may well be 
that the evidence which he has given may 
be of considerable assistance to them in 
framing a case of ex:)mp1icity in the con- 
si'.iraey against him—T do not say it 
would ; 1 do not sav it would not ; it is 
sufficient for me to say that it may bi* 
of considerable assistance in framing 
their case against him. . Tliere is also 
the other iKu’nt that his evidence was used 
by the Division Bench of the High (iourl 
for the purpose of coming to the conclu¬ 
sion that a conspiracy had in fact 
taken place between the three accusal 
who were convicted. The learned coun¬ 
sel for Mr. N. G. Boy has argued that if 
further proceedings are directed against 
Mr. N. G. Boy the prosecution would 
start with this important fact in their 
favour that a conspiracy between the three 
convicted men had been e.stablished : and, 
when that fact has been established 
apparently to some extent fey thj evidence 
which Mr. N. G. Boy has himself given 
under the direction of the Court, I do not 
thipk that it would be right under those 
circumstances to make this Buie absolute. 

One further point which I desire to 


mention is that it is admitted that the 
statement which Mr. N. 0-. Boy made 
before he was discharged could be put 
in evidence against him, if he were to fee 
tried again, and it is possible, though 
again I do not say that it would follow 
as a necessar;;^ consequence that some 
of the answers which he has given in 
examination by the prosecution or cross- 
examination by the accused may have 
afforded material for the prosecution to 
s}u)W' that some part or parts of his state¬ 
ment made before he wae dischaiged wore 
unreliable; that is one instancy I had in 
jiiy mind when I said that the evidence 
may have afforded material for the prose- 
cut ion for aup}wrting or framing the 
charge against Mr. N. G. Boy. This, 
in my opinion, would be contrary to the 
traditions of justice in criminal cases. 

For these reasons I thitik tlyit this Buie 
sliould be discharged. 

Walmslrv, .1.—As 1 was one of the 
•ludges who issued the Buie, 1 should like 
to add a few remarks :^After thinking 
over the case I have come to the conclu¬ 
sion that I ought to agree with the learned 
< liief Justice in holding that the Eule 
should be discharged. Mr. Chucker- 
biilty’s main argument on behalf of 
N.mdo Gopal Boy, broadly stated, is that 
under the circumstances it would not .be 
fair to Nundo Gopal Boy for this Court, 
after having directed him to be examined 
as a witness, to order him to be prosecut¬ 
ed in the same matter, and it is not pos¬ 
sible for me to hold that there are no 
grounds for taking the yieW that it would 
be unfair to the accused, for the reasons 
which have been given by the learned 
(!h3if Justice; I do not wish to repeat 
them. One other remark I wish to add 
and that is that in issuing the Buie we 
had no intention of suggesting that the 
evidence given by Nundo Gopal. when he 
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was examined as a witness, was to be used 
in the proceedings that might be taken 
agVinst him ; and, I very much regret, that 
the learned -Vakil who appeared in su]ij>t)rt 
of the Kule should have argued as though 
he was under the impressiop that that was 
our intention. I agree that the Rule 
should be discharged. 

S. C. M. Ilulc dischnrtfvd. 


rOBIHINtLL REFERENCE ] 

Rbf. No. 73 of 1916. 


Mookerjei{, J. 
Sheepshanks, J. 
1916, 

24, May. 


Ratan Khan and anr. 

f 

i’. 

The KiNG-KsirEiioB. 


Criminal Pioetdure Cole (Act Vof 1808), tee. 
18S — Surety, enquiry into sufficiency of— WatU of 
tvffieient control over accuse i if good ground for 
rejicting twety-^Delegation of enquiry, if legal. 

The quesLiott whothrr a jmrticuhir 
person who is offered as a surely is or is 
not fit within the meaniny of sec. 

Cr. P. C., musybo decided by the Mayis- 
trate himself and his deeviion must be. 
bused upon evidence talien for Ihe purpose; 
sureties offered should not be refused 
except after judicial enquiry. 

Sureties should not be. rejeeled merely 
if they do not show that they hare suffi¬ 
cient control over the accused. That is 
not a valid ground for rejection of a surety. 

This was a Reference under sec. 438, 
Cr. R. C., by C. Tindell, Esq., Ses8ion.s 
Judge, Bankura, dated 13th May 1916, 
recommending that the order of Mr. 11. 
K. Mullick, Sub-divisional Magistrate, 
Bankura, dated 11th February 1916, in 
the above matter, be set aside and the case 
.remanded for judicial inquiry as to th(? fit¬ 
ness of the sureties offered. 


* The. JUDOMENT op THE CoVET Was aS 

, '' under sec. 110, Cr. F.' 


C., the Petitioners wore directed on the 
1st Bocember 1915 to e.Kccnte bonds for 
Rs. 200 with two sureties each, to be 
of go<id behaviour for one year in some 
cases, and for three years in oilier cases 
—^in default to undergo rigorous iniprison- 
ment for their respective i)ciiods. diis 
order was made by ^Ir. 11. K. TvJullick, 
Rub-divisional IMagislrate, Raiikiiiii. On 
the 24th and 26th .lanuary 1910, the 
]\'titioners ja-oduecd t\^o sunlit’-, eatli, 
who offered to stand as sureties and liletl 
documents of title relating to I heir 
properties. On the 28th January the 
Magistrate recorded tlic lollowiug order : 
*■ To I’olice for enf|uiry if the surely is 
fit; forward doeumeuts also." As the 
Police ditl not sulauit llte report on the 
day fixed, the ease was adjourned. The 
Sub-Inapc*ctor of Police suhsetpiently 
rejxjrted in the following leiius : " The 
proiKtsod sureties are nut fit. d’hoy 
have not suflicicut coJitrol over the accused 
and they have no sufficient (pnqierty.) to 
pay the amount in case of default; so 
under the circumstances, 1 cannot recom¬ 
mend this." The InsiHJctor of Police 
forwarded this report to the Magistrate 
with the note "not recommended.” The 
Magistrate thereupon recorded the follow¬ 
ing order on the llth February 3910. 
” Rejected. Ret them fiirnisli otlier 
gootl surety.” The result was that the 
Petitioners were all lodged in jaii. Tlie 
Sessions Judge has now foruank’d tJio 
records to this Court with the recommend¬ 
ation that the order of (he -Magistrate be 
set aside, on tlie ground that the suietiea 
w'cre rejected *vithout judicial enquiry by 
the ^Magistrate himself. 

It is well settled that the question 
wlu'ther a particular person who l6 
offered as a surety is or is not fit* within 
the meaning of sec. 122, Cr*,,P. C., piust 
be decided by the 
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utul Jiis dotdsion must be based ujKm 
evidence taken for the purpose; sureties 
offtu-ed should not be refused except after 
judicial entpiiry. This view is supported 
by a long line of cases in this Court which 
are binding upon us and our subordinate 
('(Uitts. [Sitrcfih Chandra v. Em-peror 
(1), In rc Ahdul Khan Akbar Ali v. 
King-Emperor (3), Kaht Mirza v. 
Emperor (4)|. In the case last mention¬ 
ed, Coxe, .7., doubted whether the enquiry 
might not be delegated to a Subordinate 
IMagisIrato. Kyves, .7,, however, follow¬ 
ed what has undoubtedly been the con¬ 
sensus of u])iuion in all the superior Courts 
in this country, namely, that the Magis¬ 
trate should himself hold th(^ cnquiiy into 
the litness of the proposed sureties and 
cannot call upon other i)ersons to exercise 
the functions which are entrusted by law 
to him alone. Amongst the cases in 
Allahabad, reference may be made to the 
decisions in Queen-Empress v. Prithi Pa! 
(5), Emperor v. Tota (0), Emperor v. 
(rhulam Mustafa (7), Emperor v. Balwanl 
(8) and Bhaharii v. King-Emperor (t),'. 
The same view has been a(lo]>led in the 
(’ourt of the Judicial Commissictner of 
Oudh. Emperor v. Parmeshur (10), 
lUnnanand v. Emperor (11) andJaggovind 
V. Emperor (Hi). A similar view ha.s bccji 
adopted by the Chief (,'ourt of the Punj ib 
[King-Emperor v. Kaim Khan (J:P] an<l 

(1) 3 C.*L. J. 575 (1004). 

(2) 10 G. W. N. 1027 (1006). 

(8) I. L. R. 42 Cal, 706: o. 19 0, W. N, 
220 (1014). 

(4) I. L, R 87 Cal. 91 : a c. 14 0. W. N. 49 
(1909:. 

(5) [1898] AH.1W. N. 164, 

(6) I. L. R. 26 All. 272 (19931. 

(7) I, L. R. 26 All. 871 (1(04). 

(8) I L. R, 27 AIL 898 (1904). 

(0) 12 AIL L. J. R. 1004. 

(10) 7 0. 0.118 ; I Or. L. J. 469. 

(11) 11 O. C. 267 ; 8 Cr. L. J. 844. 

(12, 16 0. C. 268 ; 18 Cr. L. J. 760. 

(18) (.1906J p. R. 18} 8 Pan. Cr. R. 99)0. 


also by the Court of the Judicial Commis¬ 
sioner of Sind [Emperor v. Mahro (14), 
Emperor v. Kamal (16), ft. v. Allahdmo 
(Ui), Emperor v. Haji Usman (17), Piru 
Abdullah v. Emperor (18) and Mahomed 
Ibrahim v. Emperor (19)]. We accord¬ 
ingly accept the recommendation of the 
Sessions Judge, set aside the order of the 
Magistrate dated the 11th February 191C,> 
and remand the case to him in order that 
he may enquire into the fitness of the 
sureties offered upon such evidence as may 
be adduced before him on behalf of the 
accused. It may be added that as there 
are several accused iiersons, each of whom 
has offered two sureties, the fitness of each 
j)er.son must lie sej)arately determined; a 
genital order without investigation of the 
circumstances of each of the suretie.s is 
obviously not contemplated l^y the law. 

As the question of fitness of each surety 
will be determined by the Magistrate 
after ouquirv, it is not necessary for us to 
s|K'cify the elements to b(^taken into con- 
skleration by him; but with reference to 
the observation in the Police report that 
.sureties should be rejected if they do not 
show that they have .sufficient control over 
(he aocustHi, we may draw the atten- 
IhiH of the Magistrate to the fact that 
according to the decisions of this (Jourt, 
this is not a valid ground for rejection of a 
surety [Kalu Mirza v. Emperor (4)]. 
The same view has been adopted by the 
Bombay High . Court in a recent case 
[Jivannthp v. Emperor (20)] though a 
somewhat different view is possibly in- 

(4) I. L, R. 87 ('4l. 91 (101) : c. 14 0. W. 

^ N. 49 (1909). 

(14) 2 8. L. R. 11 ; 10 Cr. L. J. 226 (1908). 

(16) 2 8. L.'.R. 15 ; 10 Cr. h. J. 280 (1908). 

(16) 6 S. L. B. 5; : 12 Cr. L. J. 410 (1911). 

(I7l 4 8. L R. 18 ; 11 Cr. L. J. 497 (1910). 

(18) 7 8. L.R 94; 16 Cr.L.J. 878(1918), * 

(19) 8 8. L. R. 178 : 18 Cr. I„ J. 100. 

(20) 18 Bom. L. R. 188; 16 Cr. L. 7.988 (1914). 
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dicated in Queen-Empress v. Rahim 
Bajcsh (21) and Zikri Emperor (2*2). 

Let the records be. returned. 

S. c. m‘. 


PATNA HIGH COURT. 

[OITII. APPELLATE JUBISDIOTION.] 

Appeal from Original Decree 
No. 401 OF 1913. 

Nawagarh Coal Com¬ 
pany, Limited, Plaintiff, 
Appellant, ^ 

V. 

Bbharilal Tbigdnait 
and ors., Defendants, 
Respondents, 

“Moguli” rent, menning of—Presumption of 
lost grant, in aheence of proof of legal title, on the 
basis of user esibreised and enjoyed—Surface rights 
and subsoil and mineral rights—Distinction between 
copyholders and tenants of freehold land in Eng~ 
land—Construction of the terms " Restrictions and 
conditions as to the exercise of the power ” tn minj^g 
lease — Limitation—mvetse possession. 

“ Moguli ” is a word of doubiful mean¬ 
ing and at the best imports no more than 
that the rent assessed represents a propor¬ 
tion of the Government revenue. 

Where a Court is asked to presume a 
grant in favour of a party in the nature 
of a lost grant, i.e., a lawful origin of a 
long and continuous user ar?d enjoyment 
of property in the absence of legal proof of 
title, it should presume a grant on 
the basis of the user exercised and enjoyed 
by that party. 

Where the mineral rights were never 
in contemplation of the parties when 
the lease was granted in 1830 ar/d 
the lessees never exercised any mineral 
rights whatsoever barring taking small 
yuaniiUes of coal from the outcrop for 
don^Uo purposes find burtung lime and 

IBI) I. L. B. so All. 306 ( 1838 ). 

. i. J. 786; 18 Or, L. J. 473 (1311). 


the zemindar by the le,(i.^e, granted a village 
containing 380 bighas al the abnormally 
low rent of Rs. 17 per anynnu, the pre¬ 
sumption made, in the absewr of the ori¬ 
ginal document, was that only Ike amfaec 
rights were conveyed to the grantr(s'} 

In such a case the mine,'< ami minerals 
and the prn 2 wriy in Ihc subsoil remained 
the properly and in Ihe jmssession of ihe 
zemindar. The snrfaee rights with fhrir 
incidents became rested in the grantees 
fl»? tenure-holders. 

Haki Karain SiN(iH Olio Dahadi r V. 
Sriram CHrcKRRju'TTv (1) and J)rR(iA 
I'RASAD Singh v. Braja Nath Bose (2) 
relied on. 

KrNJA Beuari Seal v. Di rga I’rvsvh 
Singh (4) referred to. 

If the mines are presumed to he vested 
in, and to be the property of, the zemindar, 
his rights must be just the same as those of 
a fee-simple freehold owner of land accord¬ 
ing to English T^aw, who makes a grant 
until an exfiress reservation of the mines to 
himself together leith the ineidents that 
follow therefrom. By reasoyi of that pre¬ 
sumption and by reason of the severance of 
the tenement and the reservation that must 
be deemed to arise in favour of the Raja, 
the latter has as incident to his right of 
1 >roperty and ownership in the mines the 
right by implication of law to -enter upon 
the surface of the tenure-holder’s mouzah 
for all reasonable and necessary purposes 
to enable him to work the mines and e,ref- 
cisc his mineral rights. 

The rase of J'lyNCE .ArAHoMi.n Bgktyar 
Shah v. Kani Diiajamoni (ly) in so far 

ll) L. R 37 I. A. J30! 8. o. I. L. B. 87 ■ 
C»l. 728 : 14 C. W. N. 748 (1910). 

(2) I. L. F. 39 Cal. 896 : 8. 0. 16 0. W* N. 
482 (1912). 

(4^ I. L. B. 42 GaL 846 .AO, 13 0. 308 

(1314). ; ' 

(6) 8 C. L. J. 20 (,1^01^4, , 


Atkinson, J. 
KlNGSFORn,**). 
1916, 
11, May. 
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a.v it decided that the owner of a limited 
estate in possession can prevent the grantor 
or his lessee to work and appropriate the 
mineral during the e.ristenee of such limit¬ 
ed estate unles.s the grantor had expresslij 
res^'rved the mineral right in his own 
favour, was wronglg decided by the mis¬ 
application of the English Law of copy¬ 
holds to the ease of owners and tenants 
of freehold land. 

The distinetion between freehold and 
copyhold law is that under the latter there 
is no division into strata and the tenant 
obtains possession of the entire surface 
and subsoil to the centre of the earth, so 
that the lord of the manor cannot work the 
mines unle.ss he proves a right or custom 
to that effect. It is only under the copy¬ 
hold law and ivhere there is no reservation 
of custom prored that a deadlock oceur-t 
and neither landlord or tenant can trork 
the mines. Under the law applicable to 
freehold land there can be no deadlock, 
for if the mines be c.rceplcd the grantor 
has an implied light to work them inci¬ 
dental to .ciicli e.iccptioii; if there be no 
exception then that right is with the 
grantee as owner of the surface and 
subsoil. 

IVhcre a tenement is severed the person 
in whose favour the reservation is made is 
the absolute owner of the subsoil and the 
rights of such a person are that he has by 
implication of law the power to go upon 
the surface and do all things reasonably 
necessary in order to exercise the enjoy¬ 
ment of his property. ^ 

Batten Pooll v. Kennedy (1) a/.rf Rvm- 
SAY V. Blair (8) referred to. 

Held, on the construction of a mining 
lease, that under cl. (3) of Part 11 of the 
lease, the lessees had merely power and h- 

0) 1190711 Ch. 258 (1908', 

(8) I* » 1 A. 0. 701 (1878),. 


berty to enter upon lands in direct posses¬ 
sion of the llaja himself in ordetm to 
exercise the mineral rights vested in 
them. The implied liberty to enter 
and work the mines subject to reason¬ 
able restrictions is not to he curtailed 
by the express conditions of the 
lease unless the intention is appa¬ 
rent. Part III of the lease headed 
“ Jleslrietions and conditions as to the 
exercise of the above liberties, powers and 
privileges ” must be eonUrtied as only 
seririeliug the liberties and privileges 
expressly conferred by Part II and not as 
any restriction upon the general right of 
access which is implied by law. 

Earl of Cardioax v . Armitaor (0) re¬ 
ferred to. 

Held also—That the Defendant acquir¬ 
ed no title by adverse possession to the. 
mines and minerals of the land in quostipn. 

ThiK was an a]>iX"al from the judgment 
atd tlecrce of Babu ^Vabha Chandra 
Singh, Additional Subordinate Judge of 
jVJanbhum, dated the 4th June 191J, dis¬ 
missing Ilie Plaintiff eompany’s suit with 
costs. 

1 ’he facts of the ca.se were as follows :— 

By a registered indenture of lease dated 
the -dnd October 180J, the Deputy Com¬ 
missioner of Manbhum as Manager, 
under the iirovisions of the ('hota Nagpur 
■Encuiiihered Estates Act, 1876, of the 
zemindari and estate of llaja Gunga 
Nariun" »Siiigh of Kalras demised to the 
Plaintiff comjiany the mines, beds, veins 
and seams of coal lying and being w’ithin 
and under (inter aiia) Mouza Kumarjurl. 
The material jwrtion of the said lease was 
as follows :—Rights and 'privileges to be 
exercised and enjoyed by the lese^es but 
subject to the restrictions and conditions 
next hereinafter mentioned ; 

(9) 2 B. 8( c. 197; 107 Bsg. B^p. 8i|| <1^ 
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1 . Liberty and power for the lessees at 
all times during the term hereby graniwl 
to work the said mines and to win and 
get from the said mines and pi-einises the 
produce thereof. 

2. Liberty and power to’dig, sink, drive, 

make, repair and use all such |>iis, shafts, 
drifts, levels, water-gates, water-courses, 
air-gates and other works as may be neces¬ 
sary or projier for searching for coal, work¬ 
ing and getting the said mines and pre¬ 
mises and for ventilatirtg an I draining the 
same. * 

3. Ijiberty and [KJWer to (Miter nixm 
and occupy siicli portion of any lands in 
the direct possession of the l(‘s-!or as may 
reasonably be n'quired for the due exer¬ 
cise of the rights convi'vod by this lease 
on payment for pMnianent occupation of 
20 times the annual valiu' of such lands, 
and for temporary occupation, of such 
annual value, year by yiMir, as may be 
determined b_^he J)e|)uly ('(uumissioncr ; 
provided that the lessees will be allowed to 
hold free of cost all lands lieing the khns 
pro[)erty of the le.sa(jr which were in pos¬ 
session of the late lessees (the Kalras 
Jherria Coal Company) for the purpose of 
pits and inclines, tlte boundaries of 'sueh 
lands in case of dispute to be determined 
by order of the Deputy Commissioner : 
Provided further that in case of any other 
lands being acquired by the le-isees from 
under-temirc-holders in the estate they 
shall be liable to the lessor for the rents 
ptiid to him in resjiect of such lauds at tlie 
date of these presents. 

4. Liberty and p(iWor to take, lead and 
carry away tbe coal to be gotten as afore¬ 
said, and the coke to be made and manu¬ 
factured. under the liberties and powers 
hereinaft^^' granted and to disiwse of the 
sain^ at will and pleasure and for the said 

to use any of the private roads 


of the lessor whether on the lands demised 
or otherwise. 

6 . Liberty and power to search for, dig, 
excavate and remove tire-clay with ]>ower 
to manulacture the same into bricks and 
with power to sell the same, whether 
manufactured or not an-d the lessoeiAshaH 
pay for sueh liro-clay a royally of 2 as. 
per ton. 

Restrictions and conditions as to the 
exercise of the above liberties, jiowcrs and 
privih'gos : 

No buildings or things shall be erect¬ 
ed or set up and no other surface ojicra- 
tions carried on by tbe lessees by virtue 
of the liberties and privileges above grant¬ 
ed in or uiHin atiy place of vvorshij), 
sacred grove, burial ground, limisc, village, 
site, public road and other place in res^x?ct 
of which on public ground it appears to 
the J^eputy Commissioner of ^ranbhum 
that objections exist to so doing, nor in 
such a. way as to injure and affect any 
building or other works, projierty or rights 
of private individuals, nor shall any land 
be taken oi‘ occupied for surface operations 
if the same is already in the occu|)atiun of. 
or use<l by, jiersons other than the lessor 
for other works, or purjKises not included 
in tbe present demise if any other lands 
not .so occupied and used are suitalde and 
convenient and equally available for sucfi 
surface (qH.‘ration. 

The Plaintiff coinjiany allegisl (bat upon 
the commencement of (he lease (be J’lam- 
tiff conniany oblained and bad since re¬ 
mained in possession of the premises com¬ 
prised in tJie said lease including IVfouza 
Kumarjuri, hut that on the 2J8t March 
when the J’laintiff company with a 
view to extend their coal mining opera¬ 
tions in Mouza Kumarjuri proceeded to 
make borings therein they were forcably 
and illegallyobatructed by the Befendanfe 
from w'orking 
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cising their right of access to their under 
gioiind rights. 'Upon these allegations 
the Plaintilf company asked for the follow¬ 
ing reliefs :— 

(1) That it may he declared that the 
riaintiff company is enl itled to the undor- 
grou?id coal and mineral rights in ]\lou/a 
Kumarjuri all in accordance ^\ith the said 
indenture of lease of the 2nd Octoher 

and that the Plaintiff company, its 
servants, agents, officers and contractors 
are entitled to enter upon tlie said niouza 
and to prospect for and work coal and do 
all things needful to ascertain the exist¬ 
ence and the limits of the coal under the 
said Monza Kumarjuri and work the same. 

(2) That the Defcmlants may be re¬ 
strained hy injunction from hindering or 
interfering with the J*laiiitiff company in 
entering on ^fon/a Kiiiuarjui i and in pros¬ 
pecting for coal under tlie said village 
and doing all things needful foi' awertain- 
ing the existence and limits of such coal 
and for working such coal on .such terms 
as this Court thinks fit. 

(3) Kor the costs of this suit. 

The Defendants hy (Jieir written stah*- 
ment denied that the J'Jaintiff' com)»any 
was ever in |io.ssession of the surface or the 
underground rights in i\louza Kumarjuri 
and submitted that their claim was barred 
by limitation. They claimed that the 
entire Mouza Kumai juri together with the 
surface and underground rights was an 
ancestral revenue-paying brahmoltar pro- 
[xjrty of the Defendants and they rested 
their claim on an alleged lease, dated the 
9th Choitra 3230 (21st March 3830) exe¬ 
cuted by Raja Godadhur Sin^h of Katras, 
a predecessor in title of the present liaja in 
favour of Ram Chunder Trigunait, the 
ancestor of the Defendants. They allege<l 
that by the said lease which was a moguli 
btohmoftnr grant of the entire Mousta 
Kumarjuri, .they became .perraunent 


tenure-holders and that all rights in the 
surface a.nd in the subsoil in this villajpfe 
were vested in them under and by virtue 
of that grant and that they had for all 
purposes in this mouza a permanent ami 
hereditary interest sul)ject to the payment 
of ii small quit-rent of Rs. 37 per annum, 
and that hy that grant they were entitled^ 
to exercise all inineial rights in the subsoil 
and that they were in fact owners of (he 
mines. They also .sirlmiitted that their 
underground rights in the mouza were at 
least not excluded by the said'lease and 
tb1\t even assuming that only the surface 
right was conveyed to the grantee even 
ihen the Jlaja of Katras had no right to 
limit the Defendant’s right of enjoyment 
of the surface. 

At the trial (tf the suit before the Suhor- 
dinate Judge the following issues were 
framed :— 

1 . Jlas (he Plaintiff any eause of action 
for this suit ? 

2 . Was the Plaintiff in jwssesdon of the 
nndcrgroimd rights in Monza Kumarjuri 
within 12 years from the .suit? 

2 tf. Is the Plaintiff’s claim for declar¬ 
ation of title and injunction barred by 
limitation? 

3. Ts the East India Coal C'o., Ijd., a 
iiecessary party to the suit? ('an the suit 
proceed in its absence? 

4. Is tho Receiver to the estate Behari 
Ijal Trigunait a necessary party and was 
the Plaintiff bound to obtain permission 
of the Court? 

6 . Is the suit maintainable in its pre¬ 
sent form, regard being had to the provi¬ 
sions of secs. 42 and 51 of the Specific 
Relief Act? 

6. Has the Plaintiff any right to the 
underground coal and other minerals of 
Mouza Kumarjuri ? 

Have the Defendants got any right to 
the disputed mouza? 
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7. Has the Plaintiff any right to enter 

uijon any portion of the Mouza Kumarjuri 
and make boring or other works in con¬ 
nexion with the prospecting for coal and 
other minerals without the pcjriiiission of 
the Defendants? ^ 

8. Is the Plaintiff entitled to any relief 
in this suit? 

9. Whether the Defendants or their 
predecessors had acquired any right or 
title to the underground minerals in the 
disputed mouza under the alleged grant or 
by adverse,possession. 

The Additional Subordinate Judge hertl 
that according to para. 3 of Part IT 
of the schedule attached to the lease the 
I’laiutiff company had liberty to enter 
u|X)n and occupy such ])ortion of the land 
as was in the direct ]H>sscssk)n of the 
lessor, but as there was no evidence to 
prove that the lessor was in j)os.se8sion of 
any portion of the niouza the Plaintiff 
company was not entitled to enter upon 
and occupy anyif)ortion of the monza to 
conduct their mining oj.)eratiou, thereby 
admitting by implication that othenvise 
they would be so entitled. 'J'uruing next 
to the question of title the Additional Sub¬ 
ordinate Judge refused to admit iu evi¬ 
dence the copy of the brahmottar pniia 
dated the 9th Choitra 1*236, inasmuch us 
the loss of the original had not been ac¬ 
counted for, but from the evidence of the 
user he came to the conclusion that the 
Defendants hud brahmottar rights to the 
surface only and not to the minerals. He 
further came to the conclusion that the 
Plaintiff company had acquired a title to 
the minerals in and by virtue of the lease 
in their favour, but not to the surface.* 

On an exapiination of all the circum¬ 
stances of the case the Additional Sub- 
ordinstfe Judge came to the following cou- 
^usioas, viz., that the minerals belong to 
oemindor and any person.w'ho derives 


his title from the zemindar under a lease 
or grant would not bo entitled to the 
minerals unless there, is an ex]>res8 demise 
of the mines, but in such cases if there is 
no special reservation in favour of the 
zemindar to the effect that llie minerals 
W'ould continue to be his or that lie w%uld 
be entitled to work tlie same, the zemindar 
though owner of the minerals cannot work 
the same. The result of this is lliat where 
there is an exjiress tran.sfer of the, 
minerals, the lessee or the grantee can 
work the same and where there is an ex¬ 
press reservation of the minerals or their 
working in favour of the zemindar he 
would be entitled to work the minerals, 
but W'here there is no such provision one 
way or the other, neither ot them would 
be entitled to work the luiuerals. It has 
become the settled law that in the absence 
of any contract or resenvation in the lease 
the ptrson who is entitled to the minerals 
would be entitled to v\ork the same only 
if he is the occupier of the surface and if 
the owner of the mine is different from the 
owner of the surface the former cannot 
w’ork the mines without the consent of 
the latter. In the present case the L’laiii- 
tifl's were the lessees of the zemindar and 
even if they are entitled to the minerals 
they could not work the mines without the 
consent of the Defendants wJio were in 
oocui>atioja of the surface of iJio monza 
under a grant from the same zemindar. 

It is settleil law that the miiienjls belong 
to the zemindars unless ex{)iessly demised 
to another by a grant. In tJie present cu.se 
there was no evidence of any such grant 
to the Defendaifts, so it followed that the 
property in the minerals continued with 
the zemindar and as the Plaintiffs, h^d 
acquired a lease from him they hod ac.- 
quiieil a right to the minerals. But 
if the Plaintiffs were entitled to. tl^ mdbxv 
ground minerals they 
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A\'ork them from the surface of the mouza 
in the occupation of the Defendants with¬ 
out their consent and therefore the suit 
must fail and the Plaintiffs would not he 
entitled to the relief jirayed for. The 
learned Additional Subordinate Judge also 
canfe to the conclusion that the Plaintiff 
company’s suit was barred b^ limitation. 
From this judgment the l^laintiff company 
api>ealed. 

Sir S. i\ Sinha (with Messrx. N. N. Sir- 
car, I*. It. J)ax, Durga Charan Bonc'rjcc, 
lJuia Charan Lnha and Panna Lai ChatU r- 
jee) for the Plaintiif-A]>f)ellants. 

Mr. N*. N. Sircar. —On the finding of tla* 
lower Court that the minerals belong to us, 
we have a right to win the minerals by 
working on the surface. No grant in favour 
of the Defendants has been proved and the 
lower Court had no jxjwer to presume a 
lost grant in their favour. If the Court 
goes out of its w'ay to presume a lost grant 
in favour of the Defendant.s, it ought to 
have ijrosumed a grant reasonable under 
the circumstances, that i.s to say, a giant of 
the surface only rvith a rc.servation in 
faAour of the grantor to enter upon the 
surface to work the minerals. 

Jt is conceded that if there was an ex¬ 
press reservation in favour of the grantor, 
he could have entered mwin the land to 
M’ork the minerals notwithstanding the 
fact that he.had granted the surface rights 
to the Defendants. If he had such a right 
he could haA’e transferred that right to the 
Plaintiff company. The lower Court says 
that the grant ih favour of the Defendants 
not having been proved, it cannot be said 
that the grantor expressly reserved the 
power to himself to enter u|)on the surface 
and work the mines. But it was not 
necessary to have an express reservation 
of this'nature because unless there W'ae an 
express grant, in favour of the Defendants, 
there is an implied rc*,ervation in favour of 


the grantor, Hari Narain Singh v. Sriram 
Chuckerbutty (1) and Durga Prasad v. 
Hraja Nath (2). If the mines belon|[ed 
to the grantor he had as incident to it the 
right to get the minerals. 

[.\'i’ivi.vsoN,„,1.—The difficulty is that 
t)»c grantor had jiartetl with the iwsses- 
siun of the mines. All that Hari Narain 
Singh v. Sriram Chuckerbutty (1) and 
Durga Prasad v. liraja Nath (-I) decide is 
that the minerals remain the property of 
the grantor, but it does not decide that the 
grantor has the right to got the minerals.] 
* Mr. N. N. Sircar. —But the Privy 
Council cases decide that there nee<l not 
he an express re.servation of the minerals. 
V\\‘ must take it as if there was a re¬ 
servation in favour of the grantor, for it 
would be an uimea’ssary formality to 
have an express reservation v.hen the law 
implies a reservation in my favour. 

[.Vtki.nson, J.—Heferre<l to Prince 
Mahomed Duktyar Shah v. liani iJhaja- 
moni {5K] % 

.Mr. L. P. N. Pugh (with him Mcs'irs. 
.1. Sen, K. P. Jayustcal, Lalit Kishorc 
Milra and Sisir Kumar Mitra) for the De- 
fendants-Kespondents. Th<‘ first ques¬ 
tion for decision is whether the Trigunaits 
had acquired the mineral rights either 
uiuler tlie grant or by adverse {xissession. 
The actual grant is not proved and there¬ 
fore has to be inferred from the state of 
things as existed. In the documents pro¬ 
duced on behalf of the Plaintiffs are 
jamabandi jwpers in which an entry is 
made that the brahmottar mokurari docu¬ 
ments having been seen it is admitted. 
The Trigunaits have been asserting since 
1880 that they have a {lermanent tenure 
and in India you can acquire by prescrip- 

(1) L. R. 87 1. A. 188 ; s. 0 , I. U B. 87 0»k 
728 ; 14 r. W. N. 748 <1010). 

i2) 1. L. R. 89 CM. 898; « 0. 40 C/ W. K. 
482(1912'. 

(8) 2 0, L. J. 20 0906). 
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tion or limitation a particular form of 
tenure against your landlord. The hold¬ 
ing is not a mere surface grant, for the 
Trigunaiis have built pucca houses, ex¬ 
cavated tanks and raised surface coal for 
fuel and lime-burning, and iiave also taken 
the trees. If it was a mere right to culti¬ 
vate the landlord would be entitled to the 
trees, he could object to the digging of 
tanks and building of liouses. As regards 
the trees Ga/nga Dei v. Badnm (10) re¬ 
ferred to. These considerations point to 
the filct that the tenure is not a mere 
surface grant and the present case is dis¬ 
tinguishable from the Privy Council cases 
referred to which decide that the minerals 
belong to the landlord as zemindar. Tf it 
be held that the mineral rights do not pass 
to the brahmottardar still he has un¬ 
doubtedly tlfe surface right and the zemin¬ 
dar has not the right to take, the minerals 
bnt only a right to prevent the tenant 
from taking it as in the Allaliabad ca.so. 
alreiuly referre<l^to with regard to trees. 
In none of the cases have the zemindars 
actively claimed the direct light to take 
the minerals by suing for possession of 
the mines. In every case except one t hey 
have merely sued for an injunction to pre¬ 
vent the tenants from working the mines 
and have never sued for ejectment. Tn 
one case only there was a decree for hliae 
possession of the mineral rights, which, 
I submit, means nothing more than I'stab- 
lishing their rights to the minerals, but 
does Qot mean possession of the mines 
with the mines in them. In Tiiuram v. 
Cohen (11) the person who had the main¬ 
tenance grant was recognised as having 
some right in the minerals and it is said he 
would have had a cause of action if he 





.CI0]| 1, L. a. so All. 404 {imi on Iipp. I. L. 

a to All. 184 (1908).. 

. lULt aW. NT. 1078; p. 3 0- L. J. m 


had sued for damages. If, as contended 
for by the rinintiffs, the grant to him 
conveyed nothing but a mere right to re¬ 
ceive rents from the surface tenants he 
could under no circumstances have a right 
of action. Tituram’s case (11) therefore 
is an authority for holding that a brah- 
mottardar has some interest in the 
minerals. The result of this position is 
that it is necessary before you work 
minerals that you settle both with the 
zemindar and the surface tenants. This 
is exactly the position in the case of a 
<;oy>yholder in England. Vide Lewis v. 
Bravth-Waitr. (12), The position is the 
same primA facie in the case of a tenanT 
under the Transfer of Property Act, sec. 
108. Some interest in the minerals must 
pass to the tenants for otherwise he could 
not work open mines. 

The suit itself does not claim ejectment. 
^IMie contention of the Plaintiffs being that 
the land is divided into a series of strata, 
the strata aliove the mines being in the 
tenants and the strata including the mines 
being in the landlord, the approjiriate 
remedy for the landlord is to sue in eject¬ 
ment for })Ossessiou of the mines, and 
under sec. 12 of the Specific Relief Act, 
you cannot, obtain a declaratory decree, 
when you could sue in ejectment bnt have 
failed to do so. By the terms of the 
grant from the zemindar to the Coal 
Company the right to enter upon land in 
the occupation of the tenant is excluded. 
If minerals are either granted or reserved 
there is an implied right to enter upon the 
surface oi‘ cut Hie surface for the puipose 
of getting the minerals. But there is no 
autiiority for the ya-oyiosition that, when 
the land is granted, the minerals do not 
yiass with the grant because nobody 


(11) y C. W. y. 1078 *. B. r. 2 Ct. L- 4f. 428 
(IPOS) 

(12) 2 Bare- & 


V 
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thought of it then; a right to enter upon 
the land for the purpose of getting 
jninerals which no one thought of can be 
implied. 

Sir S. P. Sinha in reply.—The case of 
Prit.ce Mahomed Buktyar Shah v. Rani 
Dhajamoni (5) has been wrongly decided. 
Mookerjee, J., in that case wholly mis¬ 
applied the English Law’ governing copy- 
holds to that applicable to freehold 
tenures in England. The case Eardlcy v. 
Granville (6) upon which Prince Mahomed 
Buktyar Shah v. Rani Dhajamoni I.*)! is 
based distinguishes clearly between (he 
+WO estates. In copyholds there is no 
division into strata and the tenant obtains 
possession of the entire surface and sub¬ 
soil to the centre of the earth, but in free¬ 
holds and leaseholds there is a severance 
and the grantee of the surface does not get 
l)ossession of the subsoil. Therefore pos¬ 
session of the subsoil always remained with 
the grantor, and as admittedly he is also 
the owner of the minerals, he has, as 
incident to his ownership, the right to go 
upon the surface to work the minerals. 

Next it has been argued that w^e cannot 
rely on our implied right to enter upon 
the surface to conduct our mining opera¬ 
tions because the lease expressly defines 
our rights in Part II, cl. 3. Now on this 
point the law’ is clear that if the lease gives 
me larger powers than I would have under 
the law, then the express liberties given to 
me cannot take awtyr the power 1 have 
under the law. . On the other hand if the 
express liberties curtail the liberty I ^n- 
joy under the law, thenjl can no longer 
claim my right under the law. It is also 
clear that under the law I have a \ery 
limited right to enter upon and occupy the 
surface and only for a limited jieriod. 
The express liberties given to me under 

ffi) a 0 . i.. jr. 20 (IMS). 

8 Oh. Dlv« B2S ,1876). 


Part II give me far larger powers than 
I would have under the law. Therefore 
these express liberties have not taken away 
my right under the law, viz., the right 
which the law gives me as incident to my 
ownership of the minerals. 

The Judgment of the Court was as- 
follows:— 

This is an action in which the Nawa- 
garh Coal Company, Limited, as Plain¬ 
tiffs, claim a declaration of their title in 
tbe underground mines and mineral rights 
in the Mouza of Eumarjuri, which right.s 
they allege became vested in them under 
a lease dated the 2nd of October 1899. 
Thi.s lease was granted to Plaintiffs by 
the Deputy Commissioner of Manbhura 
as Manager on behalf of ^.the Raja of 
Katras and it purports to demise to the 
Plaintiffs all the mines and the mineral 
rights in the subsoil of 22 mouzas which 
are .set forth in the leasi^itaelf, subject to 
the restrictions and conditions therein 
contained. The second part of the Plain¬ 
tiffs’ claim is conversant with a claim for 
a declaration that they should be entitled 
to enter upon the Mouza of Kumarjuri 
apd prospect for and work all such mines 
and minerals as may be found there; and 
that the Defendants may be restrained by, 
injunction from hindering or preventing 
them from exercising the legal rights 
which they claim to possess relative 
thereto.. The Raja of Katras is the 
zemindar or proprietor of parganna 
Katras and that fact is not disputed. At 
the time when this lease was granted, in 
18|)9, his property was being administered 
under the Encumbered Estates Act and 
the lease was granted by the Deputy 
Commissioner of Manbhum under the Act 
as the Manager on behalf of the, Ba|n. 
It was the duty of the Di^ty Commis¬ 
sioner to manage the ««tat(» untilj^iieh 
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time as the Baja himself was released 
from his disqualification, and became en- 
titfed to enjoy the rents and profits ul his 
property; and it appears that immediately 
after the Estate had been discharged from 
the operation of the Encumbered Estates 
Act, the Baja himself approved of and 
confirmed the lease of the 2nd of October 
1699 granted by the Manager in favour of 
the Plaintiffs. 

We have stated shortly what the I’lain- 
tiffs' case is, and we shall now set forth 
similarly Ihe various defences put iof- 
ward. The Defendants’ first claim is that 
they were granted by one of the llaja’s 
predecessors in title, by a document dated 
the 2l8t of March 18W, a inoyuli brah- 
mottar grant of the Mouzu Kumarjuri; 
and that by that grant they became 
permanent Ibenure-hoUhns; ami that all 
rights in the surface and in the subsoil 
of this village were vested in them under 
and by virtue o^hat grant; and that they 
had for all ^imposes in this mouza a 
permanent and hereditary interest, sub¬ 
ject to the payment of a small nioguH 
rent of Bs. 17 per annum; that by that 
grant .they were entitled to exercise all 
the mineral rights in the subsoil uu<l that 
they were in fact the owners of the mines. 
They also claim to be owners of Muuza 
C^iaitudih but as to this mouza \ve can 
find no document of title. U’hey claim 
that they have been in possession of 
Ohaitudih in the same way and under the 
same tenure as Kumarjuri. This will bo 
apparent in the first place from the 
statmnent in Ex. B, the paita of 1891 
made by the Trigunaits in favour of 
Dootm: ^se at line 6, page C91 of the 
paper>hoo|i, and in the second place from 
the depointioii of Bebari Trigunait at line 
IStf page However the significant 

ia with regard to Chaitudih 
the mineral rights; and 


for fifteen or sixteen years the Plaintiffs 
in this suit have been, as admitted by 
Behari, at line It), page 708 of his evi¬ 
dence, in possession of that village 
by working coal there without let or 
hindrance from the Defeiulauts. 

The Banad of 1880 upon which the De¬ 
fendants base their claim is not forth¬ 
coming. It appears from the jiKlgmcnt 
of the year 1890 by the Koad Cess Deputy 
Collector, Exhibit 0, at page 40, that the 
document was prodiice<l before liiin and 
that he disbelieved its genuineuess. His 
judgment was upheld by two Appellate 
Courts. The Trigunait w 
that this sanad ‘was mad 
agents of the East India Coal Co. in 1899 ; 
according to one witness it was made 
over to Messrs. Smith and Tnmhull: 
according to the other it was male over 
to Kapile.swar and Makhan. IS one of 
these four persons have been called to 
corroborate that evidence, and if it were 
true, the Assistant Manager of the East 
India Coal Co., who was a witness lor the 
Defendants, would undoubtedly have been 
in a ix)sition to produce the document. 
What he did jHoduce was the copy, 
Exhibit L, and it. is clear from his deposi¬ 
tion at x>age 749 that it was this eo}))' 
and not the original satiad which was 
made over to his company by the Defr?n- 
daiits. This copy was made in tlie year 
1891. 

The conclusion from tliesi* Jaeis is that 
the original document was suppressed by 
the Defendants. In any ca.se there, being 
no evidence df its lo.ss, the buboulinate 
Judge lightly refused to admit the copy as 
evidence, or to allow secondary evMence 
of its contents to be given. 

Now as to the nature of the mtiprest of 
the Defendants in Kuma^jvfpi if wa« con^- 
tended by the AppeUw^|bl«( vfl» 
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daats were merely tenants of the culti¬ 


vated land. 

There is however no auggestkui llirough- 
out the evidence, oral and documentary, 
to the effect that the Kaja was over in 
jKJSsession of any portion of the village 
during the last 80 years, with the excei>- 
tion of an obviously unreliable statement 
by the witness Darpau Lai at i>age 790. 
There can be no doubt whatever that 
throughout this j)eriod tlie Defendants 
and their predecessors have held the entire 
village as a tenure under the Kaja. The 
phais(Ua of 1835, Exhibit T- -1 at page 
206, the Raja’s Goshwara i>aper of 1813, 
at page 30, and the Kaja’s 
Road Cess^^feWms of 1808 and 1010 are 
conclusive upon this point. ^J’hc docu¬ 
ments indicate that sine(‘ the year lydO 
the Trigunaits have consistently elaimed 
the village as their hrahmotlar, v, heieas 
the Raja has variously described t he 
tenure as “ ijara ” and “ jhna ” and the 
village as “ mal ” or rcnt-i)aying in con¬ 
tradistinction to hTahmoitar. 

It appears clear that the lent has re¬ 
mained the same throughout the porioil of 
the Defendants’ occupation. 

There is no plea in the Defendants’ 
written statement of a lost grant; and wc 
are asked now by reason of their failure 
to establish legal proof of their title, to 
2 )reBume a gr^nt in their favour on the 
basis of a lost grant. They have never 
usked-that their written statement might 
be amended with reference to any such 
claim and the fact that the learned tiiub- 
ordinate Judge found a lost grant in favour 
of the Defendants was the work of 
his own fertile imagination rather than 
the wish and desire of the Defendants. 
However, if we are asked now, as we 
have been asked and pressed strongly by 
Mr. Pugh, to presume a grant in favour 
of the Defendants the nature of a jost 


grant, which means presuming a lawful 
original to support long and continuous 
user and enjoyment of property, we are 
of opinion that we should presume a grant 
on the basis of the user exercised and 
enjoyed by the .Defendants. The alleged 
user of the Defendants of certain mineral 
rights is hazy, uncertain and unsatisfac¬ 
tory. However, fortunately documents do 
not lie; and as we have been pressed to 
presume a grant in Defendants’ favour, 
\\c think we should presume the follow¬ 
ing grant; namely, a grant to the Defeu- 
dufits, as permanent tenure-holders, of the 
surface rights only of Mouza Kumarjuri. 
Whether they are brahmottardars or not 
is by no means certain. The papers, 
indicate that aliuosl continuously from 
1835 this claim has been strenuously con- 
lested, and, except for one efttry in the 
buoks of tJiu Kaja, there seems very little 
to show ihat they were brahmottardars. 
TJie jamabandi of l8i)0 has an entry in it 
ill which uientioii is made a brahmottar 
and, that it is admitted, and that seems 
to be the high water-mark of the strength 
uf the evidence upon which the Defendants 
can rely in supfwrt of their claim. W© 
siiall not determine whether they are 
brahmottardars or not. Mr. Pugh 
attaches great significance to the use of 
the work moyuH in some of the rent 
receipts. ” Moguli is a word of doubt¬ 
ful meaning and at the best imports no 
more tliau that the rent assessed upon 
the Defendants represented a proportioii 
of the Government revenue. 

The user which the Defendants have 
enjoyed is very accurately set fwth in 
their own statement at pp. 663 and 66U 
of the paper-book. This doemneht it 
dated the 12th June 1890 and hi ** the 
humble petition of Behari Lai Triguhait*'* 
one of the Defendants in thiy Xi 

was hied as an answer to the dlaim Abe 
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zemindar at that time to the underground 
ng^its in both Kumarjuri and C'haiiiulih; 
and in para. 2 the Defendants carefully 
defines what their user has been, and 
they say that there arc no coal mines in 
the said two mouzabs. “dhit it will be 
satisfactorily proved that the mouzas 
have all along been in our |>ossessiun by 
the use and occasional sale of the coal 
that is seen on the surface.” There is, 
however, no oral evidence of any sale. 
The Defendant liehari Trigunait while 
asserting that he takes coal for fuel 
admits at p. 703 of his evidesnee tluft 
the mouth of the pit has been closed. The 
evidence suggests at the most that the 
Defendants have taken, small quantities 
of coal from the out-crop lor domestic 
purposes and for burning lime alone; and 
for no othef purpose. That does not to 
our minds api>ear to convey the impres¬ 
sion that they over exercised the mineral 
rights in the m^za. On the other hand 
it is clear that tiro coal they used was that 
seen on the surface of the incline near the 
lUver. We are satisfied that the Defen¬ 
dants’ user of the mouza was merely 
confined to the enjoyment of the surface 
rights whether by cultivation of land or 
the building of houses or excavation of 
tanks. One other matter as to the user 
of the Defendants is of importance. On 
the 27th July 1890 a question arose as to 
who was liable to pay cess on the value 
of the minerals of this mouza, Kuniarjuri. 
The B^a contended that he was the 
owner and liable for the cess; the Defen¬ 
dants contended that they were the owners 
and liable for the cess; and they relied, 
then as now, upon this grant of the '/ist 
MAroh 1880. Mr. Pugh wants us to refer 
tq tjbk judgment only to see what had 
bm deeded and not for the purpose of 
e>anii|iiiig .tba groands and reasons for 
\ dedine to yield to' that 


contention and we consider we are en¬ 
titled to look at the conclusions and 
reasons upon which that judgment was 
based. It was *heUl by the Deputy 
Collector, twice aUirmed ou a.]ipoal, that 
the mineral rights of this M^uza 
Kumarjuri were not vested in the J^efen- 
dauts but that they wore vested in the 
Kaja, and that the Kaja ahmc uas liable 
fur cess. 

Defendants’ second contention is that 
even if they have not got the mineral 
rights vested in them but merely the sur¬ 
face rights, and even if the mines and the 
minerals are vested in the 
Kaja) cannot wis'k theuir^jj^g^HRims 
assignees work them—without the J.)efen- 
dants’ consent because they being llie 
tenure-holders of the surface liiixe the 
right to exclude any person who enters 
upon their land without tlieii" consent. 
We shall deal with this aspect of iho 
Defendants’ case at a later stage. 

The third defence put forth by the 
Defendants is that arising under the statute 
of limitation, but this has nut been ex¬ 
pressly pleaded. 

Now prior to and at the time of tlie 
grant Mouza Kumarjuri was vest el in tbo 
Kaja and his predecessors us zemiudar.s. 
If a grant is to be presumed in favour of 
the Defendants, it must be consistcjit with 
their user. The mineral lights ^\el•c 
never in contemplation of the partie.s in 
1.830 nor do we believe the Del<'ndant3 
ever e.xercisetl any mineral rights whatso¬ 
ever. Thus we have a grant by the 
zemijidar of tJui surface rights of a village 
containing 380 bighas at the abnormally 
low rent of Bs. 17 per amnmi and we 
must presume, in the absence of the origi¬ 
nal document, having regard to the 
evidence before us, that, paly tbe aurr 
face rights were , 

dauts as 
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that it has been conclusively held by^the 
Privy Council that in such a case the 
mines and minerals and the property in 
the subsoil remain, and must be presumed 
to remain, the property and in the posses¬ 
sion of the zemindar. At any rate prior 
to the date of the grant both the right of 
property and ownership in the surface and 
the right of propeiiiy and ownership in 
the subsoil w'ere vested in the zemindar. 

At the time of the grant there must be 
presumed to have been a severance of the 
surface rights, from the property in the 
subsoil. The surface rights with their 
incidents became vested in the 1 )efeudnnts 
a» ‘-ClT mines and 

minerals in as the owner of the 

subsoil. If there was any doubt as to 
the interpretation to be put u];)on the 
decision of the case of Hari Naruin, Shigh 
Deo Bahadur v. Sriram Cliuokcrbutty (i), 
as decided by the Privy Council it has 
been entirely removed by the decision of 
the Privy Council in the later case <d‘ 
Durga Prasad Singh v. Braja Nalh Bose 
(2), in which it was laid down finally and 
conclusively, in a case almost identical in 
its facts with the present one, that it 
must be presumed that the mines and 
mineral rights remain the proi)erty of the 
Itaja as zemindar thereof and that the 
same are thus vested in him as such, in 
thia connectipn it is of vital importance to 
notice that in the case of Sriram Ghucker- 
butty V. Hari Narain Singh Deo (3), the 
Subordinate Judge who tried the case 
made a declaration in favour of the Kaja 
declaring him entitled to the under¬ 
ground minerals, and awafRing him khas 
possession of the same. This was the 
order upheld on appeal by the Privy 

(D L. B. 87 I. A. 186 : 8, 0 . I. L. R. 87 Cal. 

728 ; U 0. W. N. 746 (1910). 

(2) J. L. a. 89 Cal. 686 ! B. 0 . 16 0- W. 

482 (1912). 

(81 I. L. Ha as OaI ka 


Council; and 1. think their Lordships 
clearly intended to decide that as the 
zemindar was entitled to the subsoil 
mineral rights he was also entitled to 
possession of the same. This is the law; 
and legal effec1>> can only be given to it by 
holding that at the date when the grant 
was made, or is presumed to have been 
made, there was a severance of the rights 
and property in the surface from the right 
and property in the subsoil, both of which 
had antecedently been vested as one entire 
tenement in the Baja and his predecessors 
as zemindars. Mr. Pugh sought to con¬ 
tend that on the facts of this case the 
character of the Defendants’ tenure is 
such that it could be distinguished from 
the cases of Hari Narain Singh v. Sriram 
Chuckerbutty (1) and Durga Prasad v. 
Braja Nath (2): but we thifik that the 
decision of Mr. Justice Fletcher in the 
case of Kunja Behari Seal v. Durga 
Prasad Singh (4), pre^nts him from 
taking advantage of an^'^uch argument 
and that in fact, having regard to the 
Privy Council cases to which I have 
referred, permanent tenure-holders, even 
if their estate be hereditary, do not enjoy 
the mineral rights vested in them. 
Therefore if there be a severance in the 
tenement, the tenure-holder taking the 
surface rights, the rights in the subsoil 
must be taken to remain in the zemindar 
as if there had been a reservation of the 
mines in ]^s favour, otherwise it would be 
impossible to give legal effect or meaning 
to the decision of the Privy Council. If 
the mines are presumed to be vested in, 
and to be the property of, the Kaja, his 
rigKts must be just the same as those of 

(1) L. R 87 1. A. 186: B. 0. 1 L. R. 87 Okl. 

728 ; 14 C. W. N. 746 (1810). 

(2) I. L. R. 39 Cal. 696: B. O, 18 0. W. ». 

482(1912). 

(4) I. L. R. 42 Oal. 846 : a. o. 0. W. IT* 

208 riflldi. . * 
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a fee-sdmple freehold owner of land aocord- 
ii^ to English law, who makes a grant 
with an express reservation of the mines 
to himself together with the incidents 
that follow therefrom. We hold that by 
reason of that presumptiod and by reason 
of the severance of the tenement and the 
reservation that must be deemed to arise 
in favour of the Baja; the latter had as 
incident to his right of property and 
ownership in the mines, the right by im¬ 
plication of law to enter upon the surface 
of the tbnure-holder’s mouza for ^11 
reasonable and necessary purposes to 
enable him to work the mines and exer¬ 
cise his mineral rights. Mr. Pugh 
argued that even though we may hold that 
the mineral rights remain in the Baja, 
nevertheless his clients, the Defendants, 
being in p^session of the surface, could 
prevent the landlord from working the 
mines without their (the Defendants’) 
consent; and ^ has relied very strongly 
on Mr. Justice Mookerjee’s judgment in 
Prince Md. Buktyar Shah v. Rani Dhaja- 
moni (5) in support of that argument; 
and certainly that judgment at first sight 
would give one the impression that he was 
right. But we feel satisfied that the 
learned Judge in some way misapplied 
the English law governing copyholds 
to that applicable to the case of owners 
and tenants of freehold land in England. 
A copyholder has certain rights in excess 
of the ordinary tenant of freehold land. 
The case referred to 'Eardley v. Granville 
(6), clearly distinguishes between the 
rights ol a copyholder and the rights of 
an ordinary lessee or tenant on a free¬ 
hold estate. A virtual severance having 
been effected— ^hy the exception of the 
minM, the lessee or grantee of the sur- 
Isee gets no possession of the subsoil. Tt 

(S|SO.n J.20(isos). 

♦= Wv. ssi tiw 


is therefor© the principles of freehold and 
not copyhold law which are to be applied, 
the distinction being that under the latter 
there is no division into strata and the 
tenant obtains possession of the entire 
surface and subsoil to the centre of the 
earth, so that the lord of the manor 
cannot work the mines unless he proves 
a right or custom to that effect. It is this ' 
distinction which appears to us to have 
been lost sight of by Mookerjee, J., iu the 
ruling under reference. Tt is only under 
the Copyhold Law and where there is 
no reservation or custom proved that a 
deadlock occurs and neither laiidlor^j^^ 
tenant can work the minea^iggB^^Tn<^^ 
law' applicable to IfSBffoi^land there can 
be no deadlock, for if the mines be 
excepted the grantor has an implied righ< 
to work them incidental to such excep¬ 
tion; if there be no exception then that 
right is with the grantee as the owner of 
the surface and subsoil. The case in 
Batten Pooll v. Kennedy (7) clearly shows 
that where a tenement is severed the per¬ 
son in whose favour the reservation is 
made is the absolute owner of the sub¬ 
soil; and in Ramsay v. Blair (8), the 
rights of such a person are clearly dealt 
with and laid down and it is there stattMl 
that he has by implication of law the 
power to go upon the surface and do all 
things reasonably necessary in order to 
exorcise the enjoyment of his property. 

Sir S. P. Sinha’s argument on the first 
aspect of the case has convinced us of its 

soundness and accuracy. 

The third (fefence put forward by the 
Defendants was one of adverse possession. 
They claim to have been in adverse pos¬ 
session so long that even if they ax© Aot 
entitled by gran* they have succeed^ in 
prescribing a title for themselve© as 

(7) rn>07liCh.ae»<i8W}ik >:: ' * 

(8) L. R. I 
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against the Baja as their landlord. How- 
(>\’er on the question of fact we have no 
difficulty in disposing of this issue. We 
think that the Defendants in December 
1891 in making a lease of the mineral 
rights of Kumarjuri to Dr. Walter Saise, 
were demising |>ro|)erty of which they 
were not the owners, and over which they 
had no control; and if his assignees, the 
East India ('oal Tompany, did enter and 
work the coal mines, as they apparently 
did in 1895, they dkl so as trespassers and 
not under a legal claim or title. Thus up 
to 1899 they were in possession as tres¬ 
passers and from 1899 onw'ards they were 
y of the mines or minei’als 
up to Marcm'fSWNn#}^ the acts were com¬ 
mitted giving rise to the cause of action 
in this suit. 

The Subordinate Judge has, v.(‘ think, 
dealt with the PlaintilTs' evi<lt>n<.* > of pos¬ 
session in a somewhat intem|)erate and 
unreasonable manner. The witnes.'^. 
Fleischer was no dmibt in some respects 
unreliable, but his evidehce regatding the 
possession of the Nowagarh Company of 
the Mouza Kumarjuri from lb99 to 190-1 
as corrohoi.ihid l)y the cash-books is of a 
inost convincing nature. These books 
are clearly genuine and tlicy exhibit a 
series of ptiyinent-s for excavation of in¬ 
clines, erection of huts and other puri>oscs 
indicative of occupation by the Plainillf 
compuTiy during that f^eriwl. There is 
documentary evidence showing that th.c 
Company vsjis p.ut into possession of the 
village under the orders of the Deputy 
Commissioner in March ^899, and tlie 
order of the High Court in April 1900 at 
])age 710 indmtes that the Company was 
at that time in possession. Subsequent 
to 1904 the Company do not appear to 
have exercised any posBessoxy rights 
upon the surface of the village, but they 
were extrac^mg th$ co^ la Kusuiirjuri 


from an incline 4ii the ne^bbooring 
village of Malkera. 

Under these circumstances imd ip view 
of the fact that there was no adverse 
jx>ssession by the Defendants, no cause 
of action arose until the Plaintiff was 
obstructed in March 1911. The Defen> 
dants can only succeed in establishing, 
adverse possession by the joint act of 
themselves and the East India Coal 
('ompany. Thus it will be seen that from 
March 1899 to March 1911 neither the 
Defendants nor the East India* Coal 
(Company worked or sought to work the 
coal or mineral rights in Kumarjuri. It 
appears to us therefore perfectly clear 
that the Defendants have acquired no 
title by adverse possession to the mines 
or minerals of Kumarjuri. 

Are the Plaintiffs entitled to succeed 
in this action? 

The Raja has the mineral rights as we 
have held, in the villa^* of Kumarjuri; 
lu‘ has, as inci<ient to th^right, the right 
to go in)on the land and take the minerals; 
and has by the lease of the 2nd of 
October 1899 assigned to the Plaintiffs 
all the rights which he himself possessed. 
That lease gives the Plaintiffs during the 
(erm to which it extends all the rights of 
the Raja to the niincs and minerals coupled 
with tho legal implication which should 
be attached to these rights, viz., a right 
(o enter on the surface of the mouza by 
a way of necessity to work the mines. It 
is contended for the Defendants that by 
the express terms of the lease itself there 
are certain restrictions and conditkaos 
imposed which prevent the Plaintiffs ll<Qia 
working the mines; and that thereColn 
they are not entitled to the dedaratkin 
sought in this action. 

The argument is that by d, 3, Part II. 
of the lease the Plaintiffs bayg 
power and liberty to ent^ tgaqii laodi^^ 
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Constitution of Benches. 

The constitution of the ('oiuts iiml (li.stribn- 
tion of business amongst them wJiich take 
effect liom Monday, the 7lh of August, anil 
until further onler are us follows :— 

Privi’ Council ^iu.AHTMKxr and Criminal 
Business.— The ^^I'ble the Chief Justice and 
the Hon’ble Mr. Justice Richardson. 

Group I and ail Appeals under Or. 41, r. 11, 
0. C. P. (except in Apjieals from Order of th(3 
Hon’ble Mr. Justice (.’uming).—Tbe Hon’ble 
^Tr. Justice Mookerjee and the Hon’ble Mr. 
Justice Cuming. 

Group II and Apjieals from Orders of 
the Hon’hie Mr. Justice Cuming and the 
Hon’ble Mr. Justice Sraither, and (Criminal) 
Defended Admitted Appeals.—The llon'ble Mr. 
Justice Fletcher and The Hon’ble Mr. Justice 
Newbould. 

Group III.—The Hon’ble Mr. Justice N. R. 
Ohatterjea and the Hon’ble Mr. Justice Sheep¬ 
shanks. 

Group IV.—^The Hon’ble Mr. Justice Teunon 
and tlie Hon’ble Mr. Justice Smitber. ^ 

Original Sidb.— The Hon’ble Mr. Justice 
Ohandhuii and (after Sessions) tbe Hon’ble Mr. 
Justice Ohitty. ^ 

■“' " ■ “ ‘ Ciiminal Sessions com- 

diter Mr. Justice Cbitty 



The Government of India Act (Amendment) 
Bill. 

Last week, the cjbles made tlie welcome 
announcement that the pro\ision in the Gov¬ 
ernment of India Amendment Bill relating to 
the right of the subject to sue the Crown has 
been withdrawn and the Hill p.a^svd through the. 
Committee of the House of lairds without djs 
cuRsion, the .Amendments oj 
miltec and those m<i 

fueTin a.ldition wires the 
signifiean^nformalion that the withdrawal of 
■■ e'. ‘J of the Bill [by which no doubt is meant 
the now notoiious cl. *2 (2), (d)] was in accord¬ 
ance with tlm tmnniinou'i ivcommendation of 
the Joint Committee after hearing the state- 
•ment of .Mr. ^fcLeod of the Kast India Section 
of the Lomlon Chamber of C’ommerce.” 


mrd Islington 


This indeed is in pleasing contrast with the 
frigid denial of all concession indic.ited in the 
reply of the Secretary of State for India and 
the laboured apologia fjora Simla. But 
the Burma Chamber of Commerce and 
other jiublic bodies, to wdiose efforts the 
present withdrawal of the obnoxious measure is 
mainly due, must not rashly assume that it is 
dead. For, Reuter wires that “further legisla¬ 
tion intended to remove udminislrative inconve¬ 
niences arising from the Moment decision must 
now wait till after the war.’’ It is further 
stated that “it is regarded as certain that 
Indian opinion will he considtcd before any 
such action is taken.’’ 


Gift by Hiifdu widow of fausbahd^f estate 
with consent of immediate reverslo^» 
validity of. 

What will lie the effect of the uf 


Privy Council in Chct^ri^ 
Hajd Indar Bikram 


of this is.siie upon 
Full Bench in 
17 C. W. N 
iinmedkite 
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widow does not facto convey to the 

purchaser an absolute title iu the property, 
but only raises a rebuttable presumption 
in his favour that it was lor legal neces¬ 
sity ? The judgment certainly holds that such 
a transferee in ],x)ssession is entitled to a declara¬ 
tion of his proprietary title as against a stranger. 
But it is unsettled princi|)le that a declaratory 
decree cannot he made unless the |>laintilf 
establishes a legal title, in other words, even 
in such a case a plaintiff succeeds on the stiength 
of his own title and not on the weakness of the 
defendant's. 


Kegard heiifg had to this prineijdi', llu- 
opinion expressed in the judgineni that the dis¬ 
cussion into which the dudieiul Coinniis-<ioners 
entered regarding the validity of the aliena- 
was an aeadeiuieal one It avos 
us in n)ucnifeite«i[iy|jjJU^ to the tine nilio of 
the decision. Lpor^!!Wl!li|!j^^ie authorities 
in India, at any rate, it is noreBJN:<* see how 
they could well have avoided it. The Full 
Bench decision however can be reconciled with 
the decision of the Privy (Jouneil, as the aliena¬ 
tion in the )>resent case appeared tti have heon 
of the whole estate in which ease the sjtocial 
rule laid down in Nabakishore v. Hnrinnih, 
I. L. Ti. 10 Cal. 11()‘2 based on the doc¬ 
trine of relinquishment, which the Full 
Bench refused to disturb, <would be ajrpli- 
cable to confer absolute title on the alienee. 
Bui so far from basing their decision u|x>n this 
special rule, the Privy C'ouueil du not ev. n 
allude to this or any other rule of Hindu f/ivv. 
They proceeded entirely u|»on their view of the 
pleadings, and so, it app<*ars. that the value of 
the decision as a precedent, apart from the 
weight it is bound to carry a-i a decision of the 
Judicial Committee, is not likely to be very 
great. 


Indian Deoision.s fOld Series) Vols. 12, 13 
and 14. Edited by the Lawyers' Companion 
Office, Trichinopoly and Madias. Vtihlinhed 
by the Law Printing Home, Madras. 1916. . 

The series to which the volumes under notice 
belong has been brought out with the object of 
fumbMng •lawyem with verbatim reprints of 
^.reports of cases decided by the late Supreme 
and the Sudder Devvany Adawhits in 
liKiia. As many of tlwi decisions of these DOW' 
;4enmct Courts contain imjxirtanfe jtidicisd pro- 
' nouncements which are constantly refeired to 


tvoLm. 


by the Courts to-day and as the old reports 
are not easily available uow-a-days, thi^ 
publishers of the^ reprints have done a distinct 
service to the profession by placing thojie re¬ 
ports within the easy reach of Legal Practi¬ 
tioners in the sha|)e of these attractive reprints. 
The present volumes contain reprints of Vols. 
8 to 11 and Vol. ,12, Part I (pages 1 to 490) of 
the Sudder Dewany Adawlut Reports, Bengal 
(18.52-56). Tlie volumes under review fully 
maintuin the standard of excellence attained by 
their juedecessors in re.six'ct of the accuracy of 
reprint and the neatnes.s of get-up. 


4lotes of (Easeo. 

, BNGLISH LAW COUtlTS: 

( DI RT OF AlM’FAL.^Before The Loan 
( Hiia-' di SUCK, Ijoju) Ji stice Warrington and 
.Mr. ,Ilstick Schitton. LeU-ton Gas Co., 
Ijd. V. Lcislon District Councit. 9th June 
1916. 

Contract, Us performance becoming impos¬ 
sible or illeffol— Effect of the J}('fence of the 
Itcalni Act. 


The T'laiutjff Oa.s (.’om])any entered into a- 
contract with the Defendants to provide gas 
idandiinis with Jautenis^ul burners and to 
supply ga.s to the standsuro and to keep the 
whole installation in repair, and the Defendants 
undertook to make an inclusive fiayment at a 
eertaiu rate per lamp [ler annum, for five years 
from .\ugust 1911. Subsequently the military 
aiitlKiritifs forha^le. the lighting of any lainfM^ 
whiitever. within the Defendant’s area, and the 
l.iinpK had accordingly remained unlighted from 
26th .January 1915. The Plaintiffs sued to re- 
c<»ver the price of gas, for the period, during 
which the order of the military authorities was 
in ujH'ration. Ijow, J., allowed the claim and 
the present ap^ieal was dismissed. 

The T.orp Chief Justice said :— 


Ther e IS no d<mbt that when a party contracts 
to iH'ifomi an act, lawful at the time of the 
Tiuikitig of the contract, which thereafter 
be<-oines iiiqiossihle of performance by reason of 
it change in the law, he is dischai^ged from the 
obligation under the contract, Bailu v. He Cres- 
Vigny fmo, L. R., 4 Q. B., 180). Again, the 
law i.s well settled that wJoMsr© the pernmnanoc 
of the contract becomes impossible by the 
cessation of the eicistence of.;t]^ tiling 
the subject-matter of the contract, the owiiract 
is to be construed as ** /i m .^j*^****^ ‘ 

condition that the parties fhaU Im 
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<ca>se« before breach, performance becumes im¬ 
possible from the fishing of the thing without 
4lefault of the contractor (per Blackburn, J., 
in Taylor V. Caldwell, 1863 3 B. and S,, 826, at 
pp. 8337 834). This i>rinciple ■ is not con- 
tined to the cessation of the existence of the 
aubject-matter of the contract, but ai>plies 
equally to the cases where the event which 
renders the contract incajmble of peit'onnance 
is the cessation or non-existence of an express 
<;ondition or state of things going to the root 
of the contract INioholl \ . Aston, ) 2 K. 
B., 126, and Krdl v. Henry (1903) 2 K. B., at 
p. 740j. 

The law on this subject was considered re¬ 
cently in the House of Lords iti llolock v. Beal 
(J916, A. Cf, 486), and was summarized at page 
■C26 by Lord Wrenbury, who said » 

Where a contract has becji entered into, and 
by a supervening cause beyond the control of 
either party its perforniance has become impossi¬ 
bly, I take the law to be as follows;-- If a party 
has expressly contracted to do a lawful act, come 
what will—if, in other words, he lias taken upon 
himself the risk of such a supervening cause--he is 
liable if it occurs, because by the very hypo¬ 
thesis he has oonfraeted to be liable. But if he 
has not expressly so contracted, and from the 
nature of the contract it appears that the jiarties 
from the first must have known that its fulfilment 
would become impossiUe if such a supervening 
cause occurred, the,! uMn sueh a cause occurring 
both parties are excit'd from performance. In 
that case a condition is implied that if performance 
becomes impossible the contract shall not remain 
binding. 

It is often difficult, when tipjjlying the i)rin- 
c^le above .stated, to determine on which side 
^ the line the particular case falls. The deci¬ 
sion in this case mtist depend on the true effect 
of the contract. Tinder the memorandum of 


agreement the Plaintiffs undertook to perform 
various services for the Defendants in return 
for an agreed rate of i>ayment to be made 
quarterly by the Defendants for every quarter 
in the five years’ duration of the contract. 
These services included the provision and 
erection and maintenance of the column lamps 
and other plant for the supply of gas as stipulat¬ 
ed, imd the Defendants agreed to make these 
payments extending over five years as the re- 
mtineration to the Plaintiffs, not only for supply¬ 
ing ai^ lighting the gas for the lamps, biit also 
foit j()ih>vidi,ng and erecting and maintaining the 

In t^^^ had performed the 

sc)tvipe4 tmder the contract for nearly 
yeorsi^ a^ before the event under 

The cedtiinn lamps remain 


their property under the contract, and the Di'fen- 
dants have had the advantage of them through¬ 
out the three years and a half. Th6y have used 
them even in the three quarters of 1915, not, 
indeed, to the full extent, as the lamps w’crc 
not lighted except for the 20 days of the first 
quarter, but to the extent tliat they remained 
there connected with tlip main and would be 
lighted immediately tlu; ])rohibitioa by the 
military authority was relaxed or withdrawii. 
On these facts I cannot hold that the perform¬ 
ance of the contract had become unlawful, or 
that the venture was frustrated by the- act of 
fhe Executive in forbidding the lighting of the 
lauips. L'ait of the performanee oi the* contract 
had become unlawful, but another part of the 
contract, which cannot be regarded as a trivial 
])art, was laAvful and could be performed. In 
the.se circumstances the Defendants are not 
justified- in 
or in refusi 
bv them. 

‘ The Dcf. 

of gas and the lighting of the lamps is a coiuli- 
tion precedent to tlie Plaintiffs‘ right to recover 
the quarterly i»ayments. TIk- answe.r to this 
contention depends upon the intention of the. 
parties to he collected from lh(‘ instrument and 
the eircumslances legally admissible in evi¬ 
dence. with reference to which it is to be con¬ 
strued (per Parke, B., in draws v. Lcyg, 9 
Ex., at p. 71(5, and q»ioted by Blackburn, J., in 
Ikitini V. dye. I. Q. B. 1). at p. 18<P. The 
observations I have already m.ide on the facts 
demonstrate that this alternative contention of 
the Defendants must fail. It wa.s not intended 
that the supply of gas should he a condition 
()rec(‘dent to the right to rtvover the <piarterly 
payments. Tender the agreement there is an 
inc'usivo |»iynient for all the .services, and the 
con.sideration cannot he aj»|)or(ion<'d. The 
parties might have agreed to tfie payment for 
each service, hut (hey ha\e prefcired to agree 
to quarterly ]):iymeiiis for the whole service ex- 


treating the contract as at an end 
ng to make the ^ 



s also contend that the suoo'v 


ending over five vears. 

T liold fliat the' agreement l»y the Plaintiffs 
o supi>ly the gas is to he regarded as an in- 
leiK'iuh'iit agrt-'cment and not as a condition 
ueci'dent. The Defendants have received, part 
f the (r.msideration, and if the Plaintiffs,had 
K'en in default the Defendants cottld have.re- 
)vered cojnoensntion for the fajlute to sp^piy 


Kfl * * t 

.fault, ^pd. 
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recover on a cross claim for damages, but as 
the supply of gas by the IMuintiffs was not a 
coiiditicju precedent to the right to recover, the 
J)cfcjulant 3 cannot justify their refusal to make 
(lie fpiarterly payments under the contract. 

Measrs. Hawke, l\. C. i^ud Poyscr for (lie 
.\j)pellant6. 

.\Je.urs. Mathews, K. C. and Goodard for tlie 
]{espon<Jents. 

B. J). Appeal dh^missed. 


CaCUTTA HIGH COURT. 

Recent deeleiona not yet reported. 

(The nuporUut ones to be fully repoi’to<i hercaf lev.) 

CiviIj Api’iiLL.\rii duKiSDJtrrio.N. Betore N. B. 
t'UATTKRJKA and SHKliPSHANKS, Ai'- 

rHALS I’HO-M OUKiLNAL J)JiCKKES AoS. •Jll, 

415 ANb 41G OF JOl-i. SATIS,H ('HA.\- 
Belemlant. Api^ellant r. 

.\NO OHS., PlainT)ns[^KS^je®fleJits. ‘iOth 

June lUlG. 

Lease, cunHruelion—Cesses whether payable 
entirely by lessee--iMipnlalion by latter to pay 
cesses " according to law," ij refers to lessee's 
share ovly under Cess .let —Lessor lonrerhny 
hitnselj into an annuitant. 

These appeals turned mxjn the construction 
of certain kabuliyats which were all in similar 
terms, and the only question was whether the 
Defendant was liable to pay the entire amount 
of cesses imposed on the land by (iovernment. 
The Defendant held a durputni lease at a fi.scd 
janut of Ks, gds. out of* which 

Ks. 2,331-4 as. were to be jMiid to the su]>erior 
landlord, the zemindar, and a sum of Ks. J.JGO 
odd to certain persons in respect of some other 
property not let out to the Defendant under this 
kabuUyat (a portion of which, however, was let 
out to the Defendant by another lease) and 
the J>efendant agreed to pay the balance, viz., 
Bs. 459-6 as. as the amount of profits to the 
lessee, the total beihg as stated above, viz., 
Rs. 3,950-12-32 gds., which was stated to be 
the fixed dotal jama. The kabuUyat in one of 
these appi'ials, dated 16tb Kartik 1312, proeeedetl 
to state : Over and above the fixed (hwl jama, 
1 shall sejMii'ately {>ay kist by kist, according to 
law, the Road and Public Works Cesses and 
Dak tax that are now prevalent and such cesses 
and taxes that may be imposed by Government 

of payment thereof I 

shall be held liable for interest and denadges . 

• • ■ • ^his property <rf yours is about 
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to be sold or is sold in execution of rent-decree 
owdng to default on my part to pay rent, etc., 
according to instalments and in such case if you 
preserve the property by paying in the money 
at the time of sale, 1 shall pay you the money.” 
'J'he Subordinate Judge of Dinajpnr had held 
that under the kabuUyat the Defendant-tenant 
was liable to jKiy the entire cesses payable for 
the pn4[)erty and decreed the suit. 

On apjieal, it wais argued tl) that all that the 
Defendant undertook to pay W'ore the cessM ac¬ 
cording to law, which meant the cesses whieJi 
the durpntnidar was liable to pay under the 
Cess .\et and not the cesses which were payable 
by the landlord, (2) that u|)on the construction 
adopted by the lower Court, tlie le.spee would be 
bound to pay the cesse.s in res{)ect of the amount 
tvhieh had to be paid for properties not let out 
to the Defendant under the lease. 

Held, as to (D, that there was nothing to 
prevent a durpntnidar from Coming to an agree¬ 
ment that he shoidd pay the cesses payable by 
him as well as the cesses [xiyable by the putni- 
dar : f,he words ‘‘according to law” signified the 
ces.-es payable according to*law’ by the lossoi- 
as \v<dl as by the Iess<*e : that the lessee had 
agreed to pay Dak tax although no portion of ii 
was payable by the durputnidar nor even by the 
putnidar except under^fe agreement, and that 
in construing the lease itmust be borne in mind 
that the lessor was virtually turning himself 
into an annuitant ii]K>n the land and assigning 
to the Defendant the land with nil the prospects 
of a future increase of the land. 

As to (2), held, that the I’laintiffs did mlHi 
olaiin and eould not claim cesses in respect of 
.any mouzah not covered by the lease, as he 
only agreed to pay the whole of the cesses pay¬ 
able for the land demised including the share 
})ayal)Ie by the landlord. 

liabus Brojolal Chakraburty and Ttamakanta 
TihaUacharjee for the A))pellant-. 

Fiahu‘- Joyesh Chandra Hay and Mukurul 
Nath Hay for the Respondents. 

N. G. 


•< 
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N^wagabh Coal Company, LimitbO v. Bbharilal Teigunait. 

direct possession of the Raja himself in property in the mines and minerals, and 
or4er to exercise the mineral rights vest- that if in the development of the mines 
ed in them;.and that accordingly by this and the extraction of the minerals they 
clause the Plaintiffs’ rights were strictly cause damage to fhe Defendants or others 
limited and by no means co-extensivc with by subsidence of the soil or injury to the 
those the Raja enjoyed. houses or tanks therein and thereon, i^iere 

The implied liberty to enter and work is ample power to injunct them to prevent 
the mines subject to reasonable restric- them from so doing. In our opinion 


tions is not to be curtailed by the express 
conditions of the lease unless the intention 
is apparent. That the intention was to 
enlarge and not to restrict is indicated by 
the fact tHat, if the lease were construed 
in the manner contended by ]Mr. Pugh, the 
lessees W'ould obtain thereunder no rights 
whatever in the village by nnisou of there 
being no land in the Raja’s hhns posses¬ 
sion. In our opinion cl, 3 of Part JI 
merely determines the compensation to be 
paid to the Ilaja in the event of the Plain- 


neither the Raja or the East India Coal 
Company are necessary to be joined as 
jjartics to entitle the Plaintiffs to main¬ 
tain this action. 

On the 21st of March 1911, therefore, 
the Defendants illegally obstructed the 
Plaintiffs in the exorcise of theuJawfuL 
rights and the Plaintiffsamg(jjijiii3!^^en^ 
titled to theJ5^*S^*'TI!II?8Bf^of^ which 
this action. We accordingly 
set aside the judgment of the Icarne;! Sub¬ 
ordinate Judge and decree the Plaintiffs’ 


tiffs’ acquiring land whether permanently suit in the form of prayer (1) in the written 


or temporarily in connection \\ilh their 
, mining operati^pf The clause therefore 
was inserted wnn a totally different object 
from that for which Mr. Pugh contends. 

Part III is headed “ Restrictions and 
conditions as to the exercise of tlie above 
liberties, powers and privileges.” Wo 
think that Part III must be construed, as 
only restricting the liberties and privileges 
conferred by I’art II and not as any re¬ 
striction upon the general right of access 
which is implied by law as between the 
Rdija and the Defendants, and which right, 
so far as the Raja is concerned, is now 
vested in the Plaintiffs- The case of Earl 
of Cardigan v. Armitage (9) is clearly in 
point. 


plaint and grant an injunction in tlie form 
of prayer (2), with costs of this action 
against the Defendants in both Courts. 

]>. N. S. Appeal allowed. 

A. K. R, 


CPEIVY OOUHOIL.] 

[Appral feom the Judicial Commis- 

SIONEE OF OUDII.] 

Lobd Atkinson. 

Loud Paiikfu of 
Waddington. 

Sir John Edge. 

Mr. Abiere Alt. 

1916, 

Hoard, 25 and 


Therefore we think that the Plairtfiffs judgment, 22, Juno, 
ere entitled to the mineral rights under 
the lease of the 2nd of October 1899 and 
that they are entitled to enter the Mouza 
ef iCumi^uri to hore and do all acts reasou- 
iscadelQt ibo the enjoyment of their 
9 *o. f lor lEsg. tt»p. 


Oiiandkika Bakhsh 
Singh, Appellant, 

V, 

Ra.ta ftinAK Bikium 
Singh, Ue.spondent| 






Hinda widow—Q,ft of property with cw$mt of 
rovenionarp heir expectant—Donee givw poeteteion 

_ ^u,t for declaration of projprietarg Irli* m, 

widoto'e li e-t nw ogainet 
be made apart fromptwfiof 

The mdow 
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ini partible estate, with the consent of the 
reversionary heir expectant on the death of 
the widow and his brother, made a gift 
of the estate to C. CXs application for 
mutation of names was successfully oppos¬ 
ed % I li, who claimed the estate under 
an alleged Will of V, and further denied 
that the persons who consented to the gift 
were related to P, and suggested two other 
persons as the fecersionary heirs, where¬ 
upon C sued I li for a declaration of his 
title as proprietor of the estate. The 
trial Court found that P had made, no Will 
as alleged, that the persons sH up by 1 B 
jas his reversionary heirs were fieiitiuus 

estate passed by the 
gift by consent of 

persons who were rclatcf^'^^tH^^nthe 
manner alleged by the Plaintiff ana ac¬ 
cordingly decreed the suit. 1 B on appeal 
did not challenge these findings, but urged 
that the deed of gift did not represent a 
genuine transaction, and that the. widow 
{who was a party to the suit and had died 
pending the appeal, the consenting rever¬ 
sionary heirs being subslituted in her place 
in the records) had remained in posses,sion 
and had no power to confer any valid lillc 
to C. 

Hold —Thai the suit not being a suit for 
ejectment of a Defendant who was in pos¬ 
session, but a suit for declaration of title 
by a Plaintiff who was in jjosscssion, it 
'Was not incumbent on the Plaintiff to 
prove a better title in himself to possession 
of the property than the title of the De¬ 
fendant. 

That on the findings l^B was a mere 
impertinent intervener in another^erson’s 
affair and had no right to contest the 
declaration of title which was obtained 
byC. 

Appeal from a judgment of the Court 
of the J udicial CommiaBloner of Oudh 
(Evans and Lindsay, J.,C.’sh dated 26th 
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May 1911, which reversed a judgment of 
the Subordinate Judge, Barabanki, ^ 

The facts of the case sufficiently appear 
from their Lordships’ judgment. Pirthi|xil 
Singh was the onner of the taluka in dis¬ 
pute. On tl»e"death of his son and soii’s 
wife, the tahiku devolved on, his widow 
]NJahardj Bani. In 1904, the said widow 
made a gift of the entire estate in favour 
of the Aj)f)ellant. At that time Mahabir 
Singh and Beehu Singh were the nearest 
reversioncr.s, and the Ap|)ellant was a re¬ 
versioner next after them. The gift was 
made and posses.sion thereunder was deli¬ 
vered uith the consent of the said jMahabir 
Singh and Beehu Singh who relinquished 
their rights in favour of the Ap[)ellant. 
U’he Appellant then applied for mutation 
or power to trar)sffr the proi)eiiv and 
alleging that i’irtJiipal Siugh*had execut¬ 
ed a Will in favour of the BesjKJiidents 
under whicli the estate wovdd go to the 
Bes|>ondent3 after thc1i||^ath of ^laharaj 
Bani. The I’luintiff innitnted the pre¬ 
sent suit for a declaration of his title. 
'I'he BesjKJiideiit dtuiied the Kaiii’s title 
of power to transfer the projierty and alleg¬ 
ed that ^rahabir Singh and Beehu Singh 
were not legitimate and that there existed 
t\vo reversioners, CJirdhara Singh and 
Jvalka Sing]), also jJeaded his own title 
under the said Will. The Sul)ordinate 
J udge found all tlie material issites against 
the Defendant, and therefore allowed the 
IdaintifiT’s claim. 

He held, firsl, that Musuiumat Malia- 
raj Bani was not the absolute owner 
of the j)ro[)erty but held a limited 
iutjpreBt in the estate like a Hindu 
widow. Secondly, that she duly exe¬ 
cuted the deed of transfer, dated the 
13th December 1904 and the transfer 
created a good and absolute title in favour 
of the Plaintiff-Bespondent. Thirdly, 
that Beehu Singh and Mahabir $iiigh«ivv^a 
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the nearest reversioners to Jadiinath 
Singh. Fourthly, that the Plaintiff-Ees- 
pondent had been put in actual jiosses- 
sion of the projjerty. Fiphly, that the Will 
of 18r>0 set np by the A)>pellunt was not 
prove<l. Sixthly, that it tVas not proved 
that any reversioners called Kalka and 
Girdhara were in existence. rfK)n these 
findings ho held that the Plaintifl'“lles|)on- 
dent was entitled to a <lecIara1ion that he 
is the absolute owner of tliis profierly and 
he made a declaration accordingly. 

Against this devision ajuieal was jua- 
ferretl by Raja Jndar Rikrain Singh, 
Talukdar of Jtaunja. 'J'he other Defen¬ 
dants did not appeal and it was conced¬ 
ed that they did not contest the 
decision of the lower (\)iirt. t’oun^ 
who appeaijpd on h(‘half 
pellant did not wish -^l<^*Tontest the 
dcxdsion of the lowe’y^fiurt as to the Will 
of 186(5 or as to th l^istenco of the alleg¬ 
ed reversioners ka and Girdhara. Nor 
did he contest the decision of the lower 
Gourt as to the actual execution of the 
deed of transfer dated the 1.3th December 
1004. He accepted the finding of the Court 
below that Alusaumiat Maharaj Rani had 
only a limited interest in the estate such 
as is held by a Hindu widow but he con¬ 
tested its decision on the followiny broad 
grounds:— 

, First, that there was no actual transfer 
of possession of the profierty to the Plain- 
tiff-ResiK)ndent and that jNfusammnt 
Maharaj Rani remained in actual pos.se.s- 
sion and the deed of tninsfer did not re¬ 
present any genuine transaction. 

Secondly, that the deed of transfer con¬ 
ferred no title on the Plaintiff-liesfiondent 
at oU and Mnsammat Maharaj Rani could 
hot this dociphent confer fwiy vaild title 
hlia. On these grounds alone it is 
Plainti'ff-Refijiondent was 


not entitled to the deci eo which he obtain¬ 
ed from the lower Clour!. 

W'hilst this apix'al was pending before 
the .fudicial Coinniissioiiers Musauimat 
Maharaj Rani died in June 1910. 
The learned Advocate tor the l%in- 
tiff-Res|xmdent contended that as the 
Appellant did not conlcst the finding 
of tlie lower Court as to the Will of 
180(5 which was the basis of his tilh*, he 
should not now he Jicard in suj)[K)rt of his 
apjH*al bocatise accoixiing to the finding 
of the lower Court ho had no title to the 
property at all and therefore had no status 
to intervene in a matter ^^hicl^ig|||d||^j||||p 
concern him in anyvjaiy^(|(|j^ 

I’".uinary point, the Judi- 
mmissioners held as follows :— 

We arc of opinion that the conten¬ 
tion has no force. 

“ The causes of action set up wore the 
adver.se orders of the Revenue Comls in the 
mutation proceedings dated the 5th De¬ 
cember 1905 and the 9th Jklarch 1908, and 
it is troncciled that these orders were issued 
in consequence of objections taken by the 
Appellant. The suit was instituted under 
the provisions of sec. 4*2 of the Specific 
Relief Act which reads as below : — 

“ ‘Any jierson entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
l>erson denying, or interested to <lcny. title 
to such character or right, and tluj Court 
may iu its discretion make therein » 
declaration that he is .so entitled. It is 
not disputed tha| the Appellant has denied 
and still continues to deny the validity of 
the title of the Plaintiff-Respondent td 
this property. The Plaintiff-Respon^ilt 
considered it advisable to institute thia suit 
in order to di-sperse the elotiid on hia tltb 
which had been crealedby ^ 
den ial. But. as tbe. J 
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otherwise when it was passed.' Similarly 
in this case we have only to consider the 
(juestion whether the decision of the lower 


certain findings of the lower Courts against 
him i>ersists in saying that the PlaintilT- 
l\cs]n)n(leiit has not a good title to the 
|)io|ierty, and as the litigation was started 
l)y the Plaintid-HeajjondenL the A[)|H!llaiit 
is irj onr judgment clearly entitled to he 
h(‘ard in support of his apjical although he 
does not ]H'etend at this stage to he able 
to establish any title in himself. 

“ It has been urgtvl on behalf of 

the Plaintifi’-llespondent that as Musam- 

luat Maharuj Rani has now died the 

succession has opened out and as his 

title is not contested by the inter- 

vening^reversioners, therefoie any deci- 

! vi.!f 1 state of affairs ^vhich 

existed at the ■ . • . , 

• „ , ^^'g ^rrJ.^w as nistitiii(‘d 

IS now useless. In reply 

we have been referred to a decisionoT'?!'.. 

Madras High Court in Govinda v. Pcruiti- 

devi (1). In that ease certain alienations 

had been made by a Hindu widow and the 

Plaintiff, a reversionary lioir, institute^! a 

suit fora declaration that the.Sv* alienations 

wore not binding on him. The suit was 

dismissed. I he I’laintift appealed but iii 

the meantime the widow died. Appan'ut- 

ly the Subordinate Judge held that tiiu 

reversionary right had become an estate 

vested in possession and made an order 

that the suit should abate. The learned 

Judges in considering sec. 4‘J, Act I of 

1877, remarked that the jiroviso to tliai 


Court is correct with reference to the 
stale of affairs w'hich existed when the 
suit was instituted, and we cannot con- 
siilcr what effect the death of Musamiuat 
Maharaj Rani which took place in Juno 
]i)l() will have on the title of the contend¬ 
ing parties.’* 

Idle learned Judicial Commissioners 
also held on the merits that the IMaintiff 
v. as not enlitled to the deelarafiou that he 
was the ah.solule owner of the ]>roperty in 
<|uestion. In the course of their judg- 
menf, the learned Judicial Cominissiuuers 
saiil as follows : — 

“Indeed it might he said that the Hindu 
or . . ^ 

i ' -'yognizos the validity of no aliena¬ 
tion by a whether for a ndigious 

or a worldly purpyj*- . th.wc is neces- 

si(v for the alienatidb2 Where the pur- 
))ose is religious or crm^^tahlc the neec.s- 
si(\ (outemplateil is j)ut of the 

oldigalioii to (listdiaige a pious duty by me 
conferment of sjnritual benefit. In such 
a <'ase the piuposc being clear the necessity 
is ]>rt’sutued there is no need to offer any 
(trooi of it—and an alienation of this 
nalure is valid whether the leversioners 
0 (^ 11 ,-lent or not. On flji* other band w'bere. 
the ttansicr is made for a W’orldly purpose 
no ])resian])tion of necessity mn be made 


section referred only to the i)o.sition of the ' y > wm us maai 

Plaintiff when he commenced the suit and nature of the purpose 

could not be treated as taking away a right ^ ^ 


of suit which had already accrued.. They 
further remarked :—* W^e do not consider 
that the proviso is applicalbJe to this case, 
for when the Court acquires jurisdiction it 
cannot be divested of it except under some 
provision of law. The Appellate Court 

u see as a Court of error that 

the decree under appeal was correct or 

IH 7> b, B, 19 100 (tSS0). 


Xeccss'’ V must be proved. It need not be 
firoved in any particular way but there 
must at least be evidence of circuhastan- 
cos .sufficient to raise a presumption that 
was a material necessity which could 
only be relieved by alienation. The con¬ 
sent of the reversioners obtained under 
certain conditions is held to be sufBcient 
to constitute a presumption of this kind 
and if unrebutted the result is that the 
transaction in favour of which it is |ai^ 
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is deemed to be one which is justified. In 
•ail cases the question to be unswcrt'd 
ill whether the transl'er in dispute is a fair 
one and one justifiable by the Hindu 1 ;avv. 

“Applying this lest to a case lilvc the pre¬ 
sent where the ulienatiori is made with¬ 
out consideration and for a purely worlilly 
[lurpose can it be said that such a transfer 
even if made with the consent of the 
nearest revo'sioners is one which satisfies 
the essential conditions? \\'c* think not. 
In the case of a gift for woildly [lurposes 
tliere can be no room for any notion of 
necessity and conscMpicntly no gioimd of 
justification under the Himiii liuw. We 
are supjfxirted in this view of the law by a 
recent decision of tlu! lionjl)ay High .Court 
Pilu V. Baboji t‘2) in which it was laid down 
that the princiiile by which a H-j 
widow is ullowi-d to ilii iM(|^ttiin iiiri I if 
with the con.sent of tj;'J j'^l^rsioner.j can¬ 
not be extended ‘‘•/ifoluntary transfers by 
way of gift. f‘/ 

“ hi Bajra^.Ji Siiiyh v. Mnuoliainika 
Buksh Singii (d) their Jjordships of 
the Ih'ivy Council remarked that they 
would be unwilling to extend the widow’s 
tiower of alienation beyond its pre¬ 
sent limits, and wo are of opinion tJiat 
the concession to the widow or to'any 
other Hindu female in iK>s»ession of a 
limited estate of a |)ower to give avvay 
absolutely a- portion (»f the estate with tho 
consent of the reversioners would consti¬ 
tute an enlargement of her power of aliena¬ 
tion far beyond the limits of such jKiwers 
as hitherto recognized in this province.” 

Hence this apfieal. 

Mr. L. DeGruyther, K. C., and G. G. 
0’Gorman for the Appellant submitted 
that-the Respondent had no locus standi 
..to maintain his appeal to the lower Api>el- 
Pourt as on the admissions he had no 
(«) U R, S4 Bom. 196 (4909). 

<9) la Q, W, TStf 7* J 0. 0 I. fc, B. SO AH. 1 
- (1*071. 


title whatever to the estate. It was un¬ 
necessary to discuss the merits of tho 
apiwal. 

Messrs. A. M. iHinnc and B. Dvbc 
ai)|)e:ire<l in suiqxirt of the Hespon- 
dent’.s case. Their Lordships (\\itiiout 
culling on counsel for the Ajipellunt for 
reply) intimated that they would allow the 
apjieal. 

Their Loudsuii's’ Jguomk.nt was deli¬ 
vered by 

yiu John Mdgk. —This is in appeal from 
a decree, dated the '2bth May 1911, of 
the t'ourt of the .Judicial Commissioner of 
(Judh, which reversed a 

3rd January yi|{|iii|- — i.i ^ • 

di»d g^njl >«**ii<?;!^nki and di.smis.sed the suit 
costs. 



The facts necessary for the decision of 
this upfKJal may be briefly stated. The 
dispute relates to the Appellant’s title to 
an Oudh taluka, known as Mahgawan, 
which was an inqiartible estate. The 
parties are Hindus, subject to the law of 
the IMitaksharu. On the 13th December 
1004, Bubuain Maharaj Rani, who held 
^Mahgawani for a Hindu widow’s interest, 
made, by a deed of gift, an absolute 
transfer of Mahguvvan to the Apiudlaiit, 
and he obtaiiicnl iKissession. To that 
transfer Mahabir Singh and his younger 
brothej', Bechu Singh, wtne con-sentiug 
l>artics. At the lime of the transfer 
Mahabir Singh v\ as tlie heir to Mahgavvan 
expectant on the death of Babuain ISfaha- 
raj Rani, and the Apj^ellant is his only 
son. Upon the tran.sfer to him the A|>- 
pellant ai)plied to the Revenue autEoTities 
for mutation of names in his favour. On 
the 0th January 1905, the ReBpohdant, 
w ho was not a member of tlie family whi^i ,, 
had held Mahgawan, AJed 
mutation of namea 

pellaut’s favouTi. 
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Mabaraj Rani had no power to transfer executed the deed of gift of 1904 in favour 
the estalc, and claiming title to it in him- of the Ap|iellant with the consent of 
self under an alleged Will of 18GG of Babu Mahabir Singh and Bechii Singh, W’ho 
JMrthipal Singh, who Jiad been the were, he found, legitimate; that the 
huKband of Babuain Mahoraj Rani. In laliika [uissed under that deed of gift to 
consequence of the Respondent’s objec- the Ajipellant; tljiit the Appellant was then 
tions, the Revenue authorities on appeal and had been since the date of the deed of 
rejected the Appellant’s application frr gift in proprietary possession of the taluka j 
mutation of names, and the Apjiellant, in that fliidhara Singh and Kalka Singh were 
order to clear his title and obtain mutation 
of names, was comi^elled to bring this 
suit. He brought this suit on the 31th 
neceml>er 19t)b', in the Court of the Sub¬ 
ordinate Judge of liarabauki, for a declara- 


lictitious persons; and that Bal)u Pirthipal 
Singh had not made the alleged Will of 
IHGG; and gave to the Appellant a declara¬ 
tion that he was (he absolute proprietor of 
the'properties delaih'd in Schedules A, .B 
tion of his title as pro|)rietor of Mahgawan. and (’ to the plaint, and W'ould continue to 

of 


■n. , • ,r--i-4Lit fhe Respondent, and 

Babiwin M^rnalfcj ^ j.,],a bir Singh, 

and Becdui Singh were 
By their written statements 
Maharaj Rani, Muhahir Singh, and Bechu 


he. such proprietor after the death 
Babuain Maharaj Rani. 

]^romtha( decree the Respondent on the 
!i^ch 1010 appealed to the Court of 
I he *.(,!<)iiiiiiissioner W Oudh, 



and. that they had on the 9(h Xovemher 
J908 executed deeds of relinquishment in 
favour of (he Appellant, who was in pro¬ 
prietary possession of the taluka. 

The Res]X)ndent in his written state- 


sjiect I \ ely .rtfeti ’pefi- 
tioiis and atlidavits in the appeal in the 
( oiirt ot the Judicial ('ommi.ssioner, in 
which they asserted that the deed of gift 
<•<■ the 3:1th December 1901 had been 
executed by Babuain Maharaj Jiani by 


ment denied the Appellant’s title, did not their advice and with their consent; that 
admit that Babuain Maharaj Rani hii<l the deed was valid, and that Babu Chan- 
executed the deed of gift of J904 ; denied drika Bakhsh Singh liad lieen put in pro- 
that she had any ]x)wer to transfer the ]>rietaiy po.ssession of the taluka at the 
estate to the Appellant; did not admit, lime of ^hc execution of the deed and 
that the Appellant was in proprietary iws- they pra n ed to be adiJed as Resiiondents to 
session; alleged that Mahabir Singh and the appeal. On the 24th March 1911 
Bechu Singh were not legitiniate; alleged Afahabir Singh and Bechu Singh were by 
that the nearest reversioners were persons order of the Court of the Judicial Com- 
whom he described as Girdhara Singh and missionei- added as Respondents to that 
Kalka Singh; and asserted title in himself appeal. 

^rough the alleged Will of 1866 of Babu When the appeal came on for hearinc 

Judicial CommiaaioiiOT 

lotind that Babuam Maharaj Ratii had counsel, informed the C^ourt that he 
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not contest the decision of llie Subordinate 
^udgc as to the alleged Will of 1866, or as 
to the non-existence of the alleged rever¬ 
sioners Girdhara Singli and Ealka Singli, 
or as to the execution of the deed of gift 
of the 13th December 190i, and his counsel 
confined his contentujii iti oi>|»08ition to 
the decree of the Subordinate Judge to an 
argument that tlie deed of gift did not 
represent any genuine transaction, and 
that Babuain Maharaj Raui had remained 
in possession and liad no jwwcr to confer 
any vali8 title upon Babii t’handr^ka 
Bakhsh Singh. 

The suit was not a suit fur the eject¬ 
ment of a Defendant who was in pos¬ 
session, in which the Plaintiff would have, 
to prove a better title in himself to 
|)ossession ^of the property cute 

of the Defendant. , it 

is a suit for a detdav'-^^on of title by a I’lain- 
tiff who w’as in |)ossession. The 

Subordinate J' ^ge had found that Raja 
Indar Bikraii/i Singh bad no title, and 
when the correctness of tint finding was 
not disputed in the Court of the Judicial 
Commissioner of Oudli, it should have 
been apparent to the Judges of that Court, 
who were hearing the a[)|)eal, fl\at as Tiaja 
Indar Bikram Singh had failed lo prove 
that he was, even remotely, concerned in 
the title to Mahgawun and in the right 
to the proprietary iHjssession of that talnka, 
he had no title to protect and no interest 
which ooutd give him a right to contest the 
declaration of title which Babu Chandrika 
Bttkhsh Singh had obtained, and that the 
ap))eal to that Court should be dismissed. 
Baja Indar Bikram Singh was a mere 
impertinent intervener in another }>erson's 
affair. The Judges who heard the appeal, 
however, instead of ^missing it, went into 
a tong and, under the circumstances, a 


and finally allowed the apjjeal and dis- 
mis-sed the suit with costs. 

Their Ijordships, at the conclusion of 
the argument, humbly advised His 
Majesty that this a])peal should be allow^- 
ed; that the decree of the (‘oUrt of 
the Judicial Commissiouer of Oudb should 
be set aside W’ith costs; and the decree of 
the Subordinate Judge of Barabanki 
restored. 

The Respondent was ordered to pay the 
co.sts of the appeal. 

Solicitors ; Mesfim. T. h, Wilson if Co. 
for the Aj)])ellant. 

Solicitors: Messrs. Baron 
Nevill for the R es]H>n cjjmj:.^f,€»<»*^** 

B. D. —allowed with costs. 

i 

[INSOLVENCY JURISDICTION.! 

No. 194 OF 1911. 

GllEAVES, J. 


In re KissORY Mohan 
Roy (Shaha), an In¬ 
solvent. 


1916, 

Heard, 23, June. 

Judgment, 

27, Jane. 

Prtti-t'ehci/ Towns Insolvency Act {III of 1909), 
see. S6 {!), applieation wider, if may be made ex 
parte —Calcutta Hiyk Court Insolvency Rules, 17, 
18, 19 and SO. 

A pfdications under see. SO (1) of the 
Prcsidenctf Towns Insolvcney Act for cj-a- 
mination of persons thereunder arc intend¬ 
ed to be made cx parte under the Hides 
framed, by the Calcutta Hiyh Court under 
sec. 112 of the .let. 

To such applications r. dO applies and 
not rr. 17, IS and 19, and this view is 
supported by t^ic English Bankruptcy Act 
(1914), 4 and 5, George V, Ch. 59 «nd; 
the rules thereunder. 

On the 26th April 1916, Bal ]l^88en 
Bagri, a creditor of the insolvent;,; 
ed from the Registrar 


purely academic disfi^ssion aa to the powerSj|{| under sec. 36 of the,, 
of widow to disnosA of {Hoporiy,!^ Insolvency Act £oil 
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Liiclimi Chand Karnowat. This applica- 
fion was made on behalf of Ijachmi Chand 
Karnowat on the ground that such orders 
could not be ma<le ex parte but must*be on 
notice. 

The facts will fully appear from Iho 
judgment. 

Mr. hanrfjord James (with Mr. B. A'. 
(ihose) for Lachmi Chand. 

This is an application to set aside the 
order made e.c jwrtc under sec. Mfi of the 
Insolvency Act. Refers to Insolvency 
rr. 17 and 18. 

iS'ur/vflr and N. C. Bose tor 

- It ha.s been sc'TTTWW^MSgs:^l^j,.o make 
this sort of order cx paiie7^*ft!mm^^. 
Insolvency r. 30. 

Mr. James in reply. 

The JrDC.MENT of thk (’orirr was as 
follows :— 

Greaves, J.—This is an application 
made on behalf of one Ijnclnni Chand 
Karnowat to set aside an order made on the 
‘2(>th April 1016 by the Registrar foj- his 
examination under sec. 36 of the 1’resi¬ 
dency Towns Insolvency Act. I’he older 
was obtained cx parte at the instance of 
one Ralkishen Bagri, a creditor of the 
Insolvent. It was made on the inditioii 
of Balkishen’Bagri filed on the 15th A|wil 
1916, and the |>etition alleges that Bal¬ 
kishen Bagri filed an affidavit in proof of 
his claim, and I understand from the peti¬ 
tion that the OflBcial Assignee aduiiittwl 
the proof by a letter, datej the 31st July 
1915 addressed to Balkishen’s attorney. 
The ground upon which the applicant 
seeks to set aside the order is, tljot it was 
made cx parte. 

bee. 36 (J) of the Presidency Towns 
Insolvency Act provides that the Court 
may, on the applic*ation of the Official As¬ 


signee or of any creditor who has proved 
his debt at any time after an order of ad¬ 
judication has been made, summon before 
it in such manner as may be prescribed, 
th(! insolvent or any |)erson known or 
sns|K'cted to have in his possession any 
property belonging to the insolvent or 
.'aipposed to be indebted to the insolvent 
or any person whom the Court may deem 
capable of giving information rospecting 
ihc insolvent, his dealings or property, and 
that the Coui’t may require any sue! 
]>ejrMon to jinKluce any dociunehts in hit 
custody or power relating to the insolvent 
his dealings or properly. 

R. 17 of the Rule.s made under the Aci 
pi-ovides that every application to th< 
Court (unless otherwise pnrvided by thes« 
1 i., ! m^ 1 u» Court shall in any purticula. 
<'ase ot) shall Ire made b’ 
motion supported'H^-dfidavit. 

R. IH provides th'S^^h^vhere any part’ 
other than the applicai^l^a*affected by th< 
motion, no order shall IwAi nrade unlesi 
u|M>n the consent of such jmrty (nt^nly yhowi 
to the Court or iqion proof that noii.i*»»i^e o 
the intended motion and a copy of VK'h' 
idlidavit in suppjrt thereof have U’en dttly 
M'rved ui)ori such party, but the rule con¬ 
tains a proviso that the (.'ourt may make an 
ex parte order if delay would entail serious 
mischief. 

Jl these rules govern a|ip]ication.s under 
see. 36 of the Act ilien the ex patte order 
was (•!(■ ■■ rly wrong uidess the Registrar 
thougJit vhut aMy<lclay would entail serious 
nuBchief. . 

But I was referred fo another rule by 
coupsel who o]}])ose(] the lipplication, thi»t 
is to say, to r. 30, which is as follow^'; 

“ Every application to the Court under 
sec. 36 of the Act shall be in wxitlng and 
shall state shortly the grounds upon whlidi 
the application is made.*' This rule to, 
my mind clearly contemplates a 



1157 



TH® CALCUTTA WEEKLY NOTEB. 


In T6 KissoBY Mohan Boy (Shaha). 


dura other than that laid down under rr. 
18 and 19 and it contains no provision for 
sera^ of the application upon the person 
sought to be examined such as is contained 
in r. 19. Under these circumstances the 
inference to my mind is irresistible, that 
applications under sec. 36 are intended to 
be made ex parte and that this is the 
manner prescribed by the Buies framed 
under sec. 112 of the Act. 

I am fortified in this view by a reference 
to the English Bankruptcy Act of 1914, 
4 and 6 of the King, Oh. 59. The section 
of that Act which corresponds to sec. 3f> 
is sec. 26, the wording is almost identical, 
except that the section of the English Act 
does not contain the words “in such 
manner as may be prescribed.’’ Rr. 2(5 
and 27 of the English Act are idcuitical 
with rr. 17 an^ 18 of the Presidency. 
Insolvency Act, and r. 74^#i*W!eTjnglish 
Act is identical withthat Act- 

Form 144 of under the 

English Act is a Jjj^m of summons under 
sec*. 25 of that see "William’s Bank¬ 
ruptcy Practice, 11th Ed., p. 045, to attend 
for examination and a perusal of that Form 
to m.y mind indicates that this is the first 
^notification to the person to be examined 
and that he has had no previous notice of 
motion served upon him at the time of 
the application for le%ve to examine him, 
and, tW is to say, that the order for his 
'exai^ination was made ex parte. The 
application is dismissed with costs. 

Babu JoUndra Nath Mitter, Attorney, 

for the Ap^icant. 

Babu Suhodh Chandra Mittcr, Attor- 
' ney, for ®al Eissen Bagri. 

. K. P/JC. 


COIVIL APPELLATE JTTEISDIOTIOir.] 

Appeals pboh Appellate Deobbes 
Nos. 1558 TO 1580 of 1911. 

^ Babu Krishna 

Holmwood, J. * Sahay and ors., De- 
Walmslbt, J. Eendants, Appellants, 

1915 * 

28, January. Palakdhari Roitt, 
Plaintiff, Respon¬ 
dent. 

Bengal Tenancy Act ( VJJI of 188S), aee. 88, 
cl. 1 (a )—Permanent deterioration, what U. 

The word “ permanent ’’ in sec. 38 of 
the Bengal Tenancy Act must in every 
case be cotistrued with reference to exist¬ 
ing conditions and when a piece of land 
gets covered with sand the.<say .^not¬ 
ation is permanc«to exist¬ 
ing cov4^^>^fim. 

„ -or«^RI Patra r. H. R. Rrtly (1) 
followed. 

This was an aji].>eal from a decision of 
Moulvi Ibrahim Ahmed, Subordinate 
Judg<> of Tatna, dated the ‘iJrd lleceraber 
1910, confirming a decision of Moulvi Syed 
Rohim, Alunsif of Patna, dated the 1‘ith 
September 1908. 

The material fat:ts will appear from the 
judgment. 

Dr. Rash Behary Ghose and Babus 
Lakshmi Narain Singh and Chandra 
Sekhar Prasad Singh for the Appellants. 

Babu Uniakali Mukherjec for the Res¬ 
pondent except in S. A. Nos.’ 1561 and 
1683. 

Babu Biraj Mohan Majumdar for the 
minor Resixmdent in No. 1559. 


The JuuGMENy op the Court was as 

follows:— , - 

Holmwood, J.—These second appeals 

raise the question whether or not the Bear 
pondents are entitled to abatement of rapt 
under sec. 38 of Bengal ^ 

(1) l.L. H. » 


. '• I ' •V'’' \ ,y. ■ ■; 
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a finding by the Courts below that the 
Bespondents will have to pay rent as fixed 
by the settlement for karary land if the 
land, reappears or gets covered with earth. 
There were two descriptions of land in 
suit, and it is admitted that as far as the 
laifd that has been washed away is con¬ 
cerned the abatement is permanent but it 
should have been made under sec. 62 and 
not under sec. 38. Still the fact remains 
that even this land, as the Subordinate 
Judge )X)ints out, may come back again. 
We are therefore met with the proposition 
that nothing in this world can be said to 
be permanent. 

A o.. -crards the (question of the sandy land 
which jb noini really argued before 
us it is contended i<u«. ‘"e ought to be 

a remand for a proper finding win < bp 

deterioration is jiermanent or not. But 
both the lower Courts have said and in 
our opinion oironeously said not as a ixiint 
of fact but as a matter of interpretation of 
the section that the deterioration is not 
jH'irmaneni inasmuch as they both say that 
when the jircvious state of things is restor¬ 
ed the rent will have to be restored also. 
To give effect to any siicb interpretation of 
the word permanent would be to do aAvay 
with the effect of sec. 38 altogether, and 
this was clearly ]X)inted out in the case of 
(rouri Patra v. H. R. Reily (1). The 
learned Judges say “ We think the Judge 
is wrong. He seems tci think that a dete¬ 
rioration ought not to he held to be perma¬ 
nent if by the application of capital and 
skill the cause .of deterioration might be 
removed. We are of opinion that a more 
liberal interpretation must be put on the 
word and it must be construed with refer¬ 
ence to existing conditions.” Now we 
think that this is a very sound legal propo¬ 
sition that the word permanent in sec. 38 
must in every case be construed with 
(t) I. L. R. 80 C*l. 07» ftfe p, M6 (ISSfl). 


reference to existing conditions; and 
-when a piece of land gets covered with 
sand the deterioration is perm^j^ent 
with reference to existing conditions, 
for no human being can tell when it 
may please a higher power to cause 
the river to 'wash away the sand again 
or to deposit fresh earth upon it, and 
the case of an absolutely vague and un¬ 
certain event like this is even stronger than 
the example given in Gouri Patra's case 
( .1) of the application of human capital and 
skill. The more uncertain the result is 
^the more it must be held to come within 
the meaning of the word " permanent ” 
as construed with reference to existing 
conditions. 

Both the Courts below have given the 
decree for abatement as asked for, and it 
'-^t necessary to vary the decree in any 
way, mti.' - because we consider that the 
passage in boti. the judgments stating 
w'hat will be the rt in some future con¬ 
tingency which has t arisen must be 
expunged. 

The result is that the appea’s are dis- 
n)i.ssed. But as the point waS<yae wl 
could fairly be raised, each party will bear 
his own costs in this Court. % 

Walmslby, J .—1 agree that the appeals 
should be dismissed. 

S. C. M. Appeals dismissed. 
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of Properijf Act (/K 188i^ 

Met. J, 5 (c), 54t lS8—Ea*$meitt, if 
r'wtnettaNt jxrttpvty^Oinural C^anMt ^o( (X of 
IS97),M0. '8, cl. {9S\—S/^fUtrat!on Act {X VI of 
1908), $00. 8 18)—Statute, interpretation of— 

Preamble, proper tue of. • 

The provisions of the Transfer of Pro¬ 
perty Act have no application to the crea¬ 
tion of easements. 

No writing was necessary for the imposi¬ 
tion of an easement before the Transfer of 
Property Act was passed; and secs. 54 and 
123 of‘ that Act were not intended to 
change and did not change the pre-exist¬ 
ing law regarding easements so as to re¬ 
quire a writing for their creation or imposi¬ 
tion . where no writing was previously 
necessary. 

Where a right of way is ercat ^>Akf ,\iL. 
writing, sec. % (6) of the Jif^vlifJirtrtion Act 
may require registrut,uflf(r'but not if the 
value of the right i^'^s than one hundred 
rupees. 

Held, therejd^, that the Courts below 
were right it^^crceing the Plaintiff's claim 
of a rigi/t^ way by grant upon parol evi¬ 
dence only. 

Bhagwan V. Narsingii ( 3) referred to. 

Though a right of way over other lands 
of the landlord cannot be acquired by pre¬ 
scription under sec. 26, Limitation Act, it 
can be created by grant. 

Madan Mohan v. Sabhi Bhuban ( 4) 
followed. 

It is extremely doubtful whether a 
tenant who uses a pathway by the mere 
leave and license of the landlord is invest¬ 
ed with anything in the nature of a right 
enforeible by suit. • 

Though the' preamble of an Act does 
not control any plain enactment which 
foUows it:, it fhay he a inost useful guide 
when a question of doubt arises upon the 
(iH. Lfl.ll AP. All 

, V)»» w. ir. ih 1314 (1316^ 

* 


construction of a particular provision and 
considerations relating to the scope of the 
Act are involved. • 

This was an appeal preferred on the 19th 
July 1915 aj^ainst the decree of B^bii 
Nagendra- Nath Cliattoijee, Siil;or<linate 
Judge of Zillab Tipix“rah, dated the ‘25th 
June 1915, modifying the decree of Babu 
Haripada Majuiiular, Munsif at Comillah, 
dated the 12th Nov(*inber lt)13. 

The facts of the case will appear from 
the judgment. 

Babu Jogesh Ghundcr Boy, Dr. Sarat 
Chunder Basalt and Babu Bepin Chundcr 
Boi'c for the Appellant. ,js.’ 

Babus Duuif rly and 
Tarak Ui/Herharlij for tlie KoK|K>n- 

The Judgment of the Corin’ wa:, as 
follows :— 

This second a|i|>eal arises out of a dis- 
j)ute as to a right of way. U’he i>artieB 
are the tenants of the sumo landlords, the 
Ujjir Babus, and the way claimed by the 
Plaintiff lies as to part of it between lands 
which they respectively occupy as lessees. 
The whole way takes the forui of a right 
angle as in the following rough plan :— 


Defend^nU' pnoalsea. 


C D E 


PiaiuLiffd’ pre- 
miaea B 


Defeiif] ants' 
premises. 

In this plan ‘the way claimed nin8 
south from the jKjint A to the point B 
and then turns east, terminating at tl^ 
point C. The portions A B and B C. 
have been seiwirately Jibsidered in the 
Courts below. The land i^ased to, tho 
Plaintiff extends on the; to the 

aoutlwn part 
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ure tenants of knd to the south 
of B 0 and more recently land to 
the north of B C and east of A B was 
also leased to them. The way B C there¬ 
fore runs between their older premises on 
■ the south and their newer premises on 
the north. Their premises on the south 
extend to the point C and the land between 
C and E is occupied by other tenants of the 
Ujjir Babiis. The defendants’ land on 
the north extends to a point opiKJsite the 
point D. The importance of this will 
appear later. 

It is conceded that from the joint A 
access qan be obtained by a road or path to a 
public higtiw?!«- the west. ]t is further 
conceded that from l^tc .. * (’ there is a 

Way to a joint E fiirthei* easl"a..* 
from the point E access can be obtained 
to a public highway nu the south. The 
Way C E is used by the J)efendant.s and. 
the tenants of the lands between i) and E. 
The riaintiff’s contention is that the "ay 
C E is merely a continnation of the way 
ABC and that the Defendants are ob¬ 
structing the way in order for their unii 
convenience to join up their land on tJu; 
north with their land on the south. The 
Defendants’ answer is that the .Plaintiff 
is trying to force a wa y through land leased 
to and occupied by them. It is apparent 
that the real bone of contention is the' 
portion B C. 

Another point may be mentioned. The 
land in the angle ABE including the 
Defendants’ land there, was reclaimeil 
from a larger area known as Ujjir’s tank. 
The reclamation was ca*rried out by the 
landlords in («• about the year 1904. The 
Defendants’ lease is dated Sravan 1315 
(1908) but they were in jK^session for a 
year or two befo# the lease was executed. 

As to the pleadings, in the pkint the 
Plaintiff claimed the way by 'grant, by 
user of right for more than twenty 


years, as a way of necessity, as a custom- • 
ary way and “ under a general right 
of way of all sorts of user.” The Defen¬ 
dants, apart from formal pleas with which 
we are not ngw concerned, denied the ex¬ 
istence of any way and assorted that A B 
and. B C were included in the reclaimed 
land leased to. them by the landlords. 

Both the Courts below agreed in 
thinking that the Plaintiff had failed to 
establish any right based on immemorial 
user or the Limitation Act jar npeessity 
•or custom. That conclusion is not open 
to review by us as it depends on the facts 
found and not upon considerations of law, 
and in saying that we do not suggest that 
any other conclusion was jwssible in the 
fircumstances. So far, therefore, as the 
founded on these^ grounds the 
Plaintiff fan.- .The trial C'-ourt, however, 
found that she h'av^^*' right by grant from 
the landlords to tlio^-iy A B while the 
l(jwer apjjellate Court^|iiiid that she had 
a right by grant Jiot ^|ly to the way 
A B but also to the way B • 

The difference of opinion bet^en the 
two CourtiS in regard to the way B 
arose chiefly out of the different views^^ 
which they took as to tho precise boun¬ 
daries of the reclaimed land leased to the 
Defendants. Both Courts held that the 
alleged way A B was excluded from the 
urea leased and this finding is not now 
disputed. As to the alleged, way B C the 
first Court held that the lease included • 
this land wiiife the lower Appellate Court 
cumo to the conclusion that this land was 
also excluded. The question turns on the 
■description of the southern boundaxy of 
the land in the schedule of the lease. The 
description runs “ Pathway on the old 
south bank of Ujjir Dighi and Sital 
Ohoudhury’s (t.e., the Defentol’a) old , 
hasha” The learned Subordinate Judge 
in the lower Appellate Court ooiH^deyed 
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this description in the light of the evidence 
ea the record and found that the pathway 
mentioned extended not only from the 
point D to the point C but also from the 
point G to the point B. Before us an 
attempt was made to argue the question 
whether the Subordinate Judge was right 
or not as a question of pure law relating to 
the construction of a document. It was 
said that the description was satisfied by 
confining the reference to a pathway to the 
admitted pathway C D and the remainder 
of the description to the Defendants’,old 
premises. That may be so. But the 
description is also capable of the meaning 
which the Subordinate Judge put upon it 
and the question is not a mere question 
of grammar or law. Evidence is always 
admissible^to show how the lan^i^^pn -' 

facts or to 
the document 
ing the words 
iway is a factor 
1 or left out of 
i Judge was en> 
the evidence on 
e said that the 
construction adopted by him according to 
which the whole way claimed is outside the 
area leased to the Defendants, is bad in 
law. 

But so to construe the lease is not suffi¬ 
cient to dispose of the case. The fact that 
the land was not leased to the Defendants 
does not prove that the Plaintiff has a right 
of way over it, though the fact that the 
land was used or described as a way at the 
time of the lease may be of some assistance 
to her. 

• 

That brings us to a question which was 
raised fexr the first time in this Court. As 
things stand, at any rate, the Plaintiff is 
not in any sense in possession of the right 
of w4^. in order to succeed she must 
her titie to it. The other grounds 

* 
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on which she put her case being found to 
be untenable, the title on which she relies 
is a grant from the landlords. She must 
therefore prove* a right by way of grant 
which she would be in a position to as¬ 
sert as against the latter. It is nc^ suffi¬ 
cient for her to show that she used the way 
by the leave and license of the landloids. 
That is not her case and it is at the least 
extremely doubtful whether the mere leave 
and license of the landlords would invest 
her with anything in the nature of a right 
which she could enforce by suit. She 
might have good reason for complaining 
to the landlords without herself having 
any further or legal remedies. It woidd 
then be for^ to take such 

as they might think lit. 

''' The Plaintiff then has to })rovc a grant. 
In finding a grant of a part oi- the whole 
.pf the way the Courts below have depended 
entirely on parol evidence. The alleged 
grant is not supported by any document 
on which the Plaintiff' can rely as a title- 
deed. The Defendants’ lca.se is plainly 
not such a document. The Courts 
below inferred the grant from the facts 
and circumstances of the case, includ¬ 
ing the terms of the Defendants' 
lease. The question is whether they 
were at liberty to do so or whether in 
the absence of a written and registered 
document creating a right* of way in the 
Plaintiff’s favour, the suit must fail. In 
other words, is the evidence legally suffi¬ 
cient for the purpose of proving a grant? 
The point is one o^>en to the Defendants, 
the Appellants before us, in second appeal, 
though it was not taken below and we, 
have to deal with it. 

The argument was to the {ql|owmg 
effect. A right of way is 
perty and the grant of a right of way ia a 
transaction 

■ , . '■'/'’I'’ , ''i ' 

''I . L’ ' - s' ' > '■ ' , • ^ , ■! ' ■ 
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sent case must have been either a sale or 
ii gift. If it was a sale, it was the sale of 
intaingible immoveable projKjrty, or of an 
intangible thing, within the meaning and 
sco[)e of sec. 54 of the Transfer of Property 
Act. C-If it was not a sale (ns the Plaintiff 
has never suggested that any considera¬ 
tion moved from her) it was a gift of 
immoveable property within the meaning 
of sec. 1*23. In either case a written and 
registered instrument was necessary irres¬ 
pective of the value of the right claimed. 
In reference to this argunie/it what the 
Plaiiitifl' founds ii|K>n seems to be a re¬ 
servation of the way by the landlords for 
the u.se of the ^i^itifi" and other tenants 
whose premises abiil oi--.fiji4iUj.The way 
being a private way and not a _ 

village way [Ghuiii Lai v. Rom K:shni 
(1)], the transacliim by which it was 
created may perhaps be plausibly represent¬ 
ed as |)ossessing the element.s of a gift. 

“ Dedication ” cannot be predicated of a 
private way. But before the argument is 
accepted a closer examination of it is 
necessary. 

In England, no doubt, a right of way is 
said to lie in deed and not in livery. The 
reasoning seems to be that iiK‘orjx)real or 
intangible rights require a deed to supjxirt 
them because it is difficult or impossible to 
deliver actual possession of such rights. 
The rule, that is to say, is one of evidence 
or archaic form rather than of substance or 
principle. What there may be of sub¬ 
stance in it is illustrated by the commonly 
accepted view that sec. 9 of the Specific 
Belief Act does not extend to incorporeal 
rights because they are not rights of which 

possession can be taken and delivered 
to a claimant ” [sec. 5 (a), Fadu Jhaia 
V. (four Mohan Jhaia (2)], However 

(1) i. L. R. 15 Cal. 4«0 (1888'. 

(2) 1. L R. l»OaJ. 544 (1882. 


that may be, what has to be consider¬ 
ed is the Indian Haw and not tlSe 
English Law. Before the Transfer of 
Property Act was passed no writing was 
necessary for tbe creation or grant of a 
right of way and it is not suggested that 
if a writing is not required by the Transfer 
of J^roperty Act, there is anything else in 
Indian Law which requires a writing. 
The question therefore is how the Transfer 
of Property Act deals with the matter. 

As to the term “ immoveable property,” 
thd definition in the General Glauses Act 
id 1897, which is identical with the defi¬ 
nition in the earlier Act of 1868, may be 
wide enough to include a right of way. 
But the case just cited shows that such a 
• always or necessarily included. 

The Dc,i j.>...i" ^pot defined in the Specific 
Jfeliel Act (187 ij the definition in the 
(icneral Clauses Act Vas' therefore primd 
jocic applicable to the as they are 

used in sec. 9 of that AcSIklt was held, 
nevertheless, that the contOTi^vas suffi¬ 
cient to take rights classified as iOTtoweal 
rights out of the operation of that seeftS^ 

In the interpretation section of the 
Transfer of Property Act, sec. 3, all that 
is said is that ” immoveable property ” 
does not include ‘‘ standing timber, grow¬ 
ing crops or grass.” That proposition is 
consistent with the term being used so as 
to include other things included by the 
General Clauses Act. It does not exclude, 
at any rate, it does not expressly exclude, 
rights of way. Assuming that rights of 
way are included, the argument for the 
Defendants proceeds on the lines indicated. 

Thh learned Pleader for the Plaintiff 
on the other hand referred to the case of 
Bhagwan v. Narsingh (3) and laid stress 
on cl. (c) of sec. 6 of the Transfer of Pro¬ 
perty Act. The clause lays dowa that 

(3) 1. L. R. 81 All 812 9), . . . • 
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*' an easement cannot be transferred apart 
from the dominant heritage.” It is said 
tJjBt the clause shows that an easement 
does not come within the scope of the Act 
until it is created and that the Act does not 
regard the creation of an easement as a 
transfer of property. * 

Now, no doubt, the right claimed by the 
Plaintiff is a right in the nature of an ease¬ 
ment. It is true that the right is claimed 
over other land of the landlords and it. may 
bo that such a right cannot be accpiired by 
prescription under sec. 26 of the Inmita- 
tion’Act Mohan y. Sa.slii Jihusau 

(4)]. It can however be created by grant. 

But has cl. (c) of sec. 6 the effect con¬ 
tended for? Does it do more than ex])ress 
the rule that there cannot be an casement 
in gross? The right which tlu' landlord 
assigns is not in his hands an 
because h^ cannot havej^^iriithncnl over 
his own proi)erty. right l)cc*ouic:s an 

easement in tluvfjyX^nds of th.* gninicc and 
the clause m^j,.y says that the grantee 
cannot tran^lw his easement apai-t from 
the dommwit heritage to which by (he 
natiy^^i the right it is attached. ^'Ii 'ie 
S|ilnrem!iins the qtiestion wliether the act 
of the landlord in creating (lit' eas^mient 
is governed by the Act. 

It is perhaps unnc*<,‘essavv to consider 
whether a right of way is included in the 
words “ in the case of a reversion or otliei’ 
intangible thing ” in sec. 54 of the Act, 
because on the materials on the record it 
would be impossible to say that th<' trans¬ 
action amounted to a sale. The real 
question is whether the transaction 
amounted to ” a gift of in\moveable pro¬ 
perty ” within the meaning of sec. 123 of 
the Act. What we are about to say, how^- 
ever, is as applicable to sec. 54 as to sec. 
123. 

In our opinion the provisions of the 
(4) 19 0, W. N. ISil 1214 (1916). 
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Transfer of Property Act have no applica¬ 
tion to the creation of eiisements for the 
simple reason that the Act was not in¬ 
tended to deal with that topic. 

In the first place the preamble of the 
-Act, which was passed as Act. IV of 1882, 
shows that the' Act was uot intende^ii to be 
exhaustive. Itsohjeet was “to detine and 
amend certain parts of the law relating to 
the transfer of property by act of parties.” 
No doubt t.lie preamhht does not <-.ontrol 
any plain eiiaedment which follows it hut 
it may be a mo.st useful guide when a 
question of doubt arises upon conslniclion 
of a particular iirovision and consi<lera.tions 
relating to the sewpe of the Act are in¬ 
volved. Now', not only is .the ])reamble of 
the I'ransff''-. A<;t in tlu* l.erms 

stiW.i^^tytjt the next Act passed by the 
rmliaii Legislature, was tlie Indian blase- 
ments Act (Act V of 1882) wiucii pur- 
|K)rts ‘‘ to define and ainciul the law re¬ 
lating to eascineiits and licenses ” or in 
other words to he a conqilelc and ,sclf-cou- 
lained Code on lho.-(! subjects. It is true 
that the Act was not applied to the wholi' 
ol India. It originally c'xtended to 
Mailras, the. Cenlral I’rovinces and Coorg. 
Jt iia,s since Ix'en apjffu'd to ol.her IMovin- 
ces hut uot to Pengal. 'PJie fact how- 
I'vcr that the lOasi'iocnts Act was not and 
is not universal in its operation does not 
affect the 8CO[X' of the TransiVr of I'ro- 
porty Act. It still reuia'ius that the 
Supreme Legislature dealt with some |iarts 
of the law relating to the transfer ol 
property in one Act, with casements 
in another Act and that there are Pro¬ 
vinces in whigli both Acts arc in force. In 
those Provinces to which the ICasements 
Act was not apjdied, the Courts were left 
to follow the course which they had pre¬ 
viously pursued of drawing upon B^liah 
sources for their substantive law,, on the 
principle that the 1|4W , the 
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subject is in uccurdauce with justice, 
equity and good conscience. Where legis¬ 
lation has stepped in, it has done so by 
express enactment. In Bengal, for in¬ 
stance, there were, and still are, in force 
the provisions relating to the acquisition of 
casen^ents by prescription in the Ijimita- 
tion Act, and strsiy legislative provisions 
regarding easements may also be found, 
elsewhere as in see. 6 of the Transfer of 
Property Act. 

These observations on the scope of the 
Transfer of Property Act and the I’elation 
of that Act to the law of easements may 
be somewhat general but their bearing on 
the particular question w'e have to decide 
is apparent. That (luestion is one of form 

1 « 1 . T T • i. T 


Imposition, Acquisition and Transfw of 
Easements.” The Allahabad High Court 
however has pointed out in the case above 
referred to citing Dr. Whitley Stokes’ 
Anglo-Indian Codes, Vol. I, p. 882, that 
the Easements Act does not require the 
imposition of an easement to be in writing. 
Tho language used in secs. 64 and 123 
of the Transfer of Property Act is Certainly 
not- such as to compel us to include the 
creation or imposition of easements with¬ 
in their scope. On the contrary the 
language is scarcely adapted for that 
purpose. The conclusion at which we 
arrive (in agreement so far as sec. 54 is 
concerned with the conclusion reached by 
the learned Judges of the Allahabad High 


only and as we have^^ J- indicated that those sections were not in- 

neithor the English law nor t^c'''dic-" *.a%j*^ded to change, and did not change, the 
of justice, equity and gocxl <x,nscience^”r^r!^law regarding easements 
can be of any assistance. The answer required 


depends in this Province at any rate en¬ 
tirely on llie provisions of the Transfer of 
Property Act and the efl’ect of those pro¬ 
visions on the law as it previously stood, 
^under which, it must be borne in mind, 
no writing was necessary for the creation 
or imposition of an easement. In our 
opinion, the course which legislation has 
taken, the existence of scattered provi¬ 
sions which directly and expressly refer to 
easements, the fact that the Transfer of 
Property Act was immediately follow'ed by 
the Easements Act, all indicate that great 
caution should be used before applying to 
easements general provisions such as those 
contained in secs. 64 and 123 of the 
Transfer of Property Act in which ease¬ 
ments are not expressly«referred to. 
There is the further consideration that if 
the Legislature ever contemplated making 
a writing necessary for the purpose of 
creating an easement, the natural place for 
such a provision would be in Chap. II of 
the Easements Act, which is headed "The 


'*mg for their creation or 
imposition where no"“’»'iting was previous¬ 
ly necessary. The Co^^*- below therefore 
wore at liberty to deterrfi® !e the question 
between the parties as a quS^if»n of fact on 
the materials on the record.^^S^ 

It may be added that sec. 2 (^^^the 
Itegistration Act which defines ” immS'^^^^ 
able property” for the purposes of that Act, 
expressly includes “ rights to ways.” 
Where, therefore, a right of way is created 
in writing, the writing may require regis¬ 
tration but not if the value of the right is 
less than one hundred rupees. 

In the result the objections taken before 
us to the decis^pn of the Court below all 
fail and the apj^al must be dismissed with 
costs. 

N. Q-. Appeal dtsmieeed. 
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Bulb No. 273 or 1916. 

GoJJR SUNDAII BBOW- 
MiK, Defondanty Ap¬ 
pellant, Petitioner, 

V. 

Kakhal Raj Bhow- 
MiK, Plaintiff, Res¬ 
pondent, Opposite 
Party. 

Civil Procedure po <’« {Act V of 1908), Or. ^7, 
r. 8—Decree of D- vision Bench oj High Court of 
two Judges found erroneous, giving PlainVff more 
than he claimed—Application for amendment 
before one of them—Jurisdiction of single Judge 
to ametCi decfee—Court in granting application /or 
review, if bound to re-hear whole oase—tte-heariltg 
of ease by single Judge without authority from 
Ch ef Justice—Jarisdietion. 

An application for anicndincnt of a 
decree made in facour of the Plaintiff by 
a Division Bench of the lliyh Court of 
two Judfjes^was moved by son^-‘-^if^(i\iv 
Defendants before on,e^^'^Thcni {the 
other Judge havi-'^y left the Court) 
and a Rule wa* ^J^ssued. on the Plain¬ 
tiff to show Jj^use why the decree 
should not bt^^ aside or amoided, or why 
such oUw^^rdcr should not be made as 
rmakf^eem fit, on the ground that the 
f^^ec purported to give 1‘lainliff a relief 
not claimed by him. The Judge made ihe 
Rule absolute, and then in terms of r.-S, 
Or. 47, C. P, C., proceeded to rehear the 
case with the result that the judgment 
and decree of the Division Bench were 
amended. The Plaintiff appealed against 
this last decision. 

Held —(Per Jenkins, C. J. and N. R. 
Chatterjea, J.)—That in the absence of 
an order by the Chief Justice authorising 
the learned Judge alone to sit for the 
hearing of the case, his decision was tffith- 
out jurisdiction. 

The case thereafter was heard before 
the Regular Bench, the Judges whereof 
refused to rehear the whole case, and con¬ 


SAlTbBRSON, 0. J. 
Mookbrjeb, j. 
1916, 

9, May. 


fining ‘themselves to the point of amend¬ 
ment only passed a decree amending the 
judgment and decree. Some of the De¬ 
fendants haring applied for review of this 
last decree, on the ground that the learn¬ 
ed Judges should have reheard the whole 
appeal, 

Held —Thai the decree of Ihe Division 
Bench stood amended, as soon as the ^lule 
to amend it was made absolule, and all 
subsequent proceedings were supcrfluo.us. 

That as the last decree of the High Court 
only affirmed that order, it was no! neces¬ 
sary to set it aside. 

Per Mookerjkk, J, — R. S of Or. 17 of 
the Civil Procedure Code clearly leaves 
if optional with the ('ourt to determine 
whether, when a review is granted, the 
ease should be reopened in pari, or in its 
enliretxtj,tJ.^i> 

" ’fhis Rule .irose out of iii\ a]>plioiitiou 
for review of the judgment j)f this Ctniil, 
dated the 2ith November 1015, passed by 
Holmwood and Mulliek, JJ., iu Second 
Apiieal No. 115 of 1909, ^^'hich had been 
pteferred against the decree of Babu 
Promotha Nath Chatter joe, Subordinate 
Judge of Zillah Nadia, dated the 23rd Sep¬ 
tember 1908, modifying the decree of Balm 
Lala Tarak Nath, Munsif of Kusliliu, 
dated the 4th January 1908. 

The facts of the case material to this 
re[H>rt were as folkiws :— 

The Second Appeal No. .115 nf 1909 
first came on for hearing before IJrelt and 
Rioliardson, JJ., who set aside (he judg¬ 
ment and decree of the Sul)orditia(e Judge 
and restored the decree <d (be .Munsil, by 
their judgment dated the I’Jtli ncccmher 
1912. In drawing up the deeree of this 
Court, however, the Plaintiff who before 
the Munsif ha<l only obtained a decj-eo 
for jK)ssession of certain lands but not of 
the building thereon (the Plaintiff hot 
having prayed for any such relief) waa 

148 
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a\\ iiided |H)ssession of the building also. 
Some of tlie Defendants thereupon applied 
for amendment of <he decree and obtained 
a Hu’.e from Bkdiardson, J.. Brett, J., 
having by this time leftdhe Coin-t. The 
liule was heard before Richardson, J., who 
graritjOd <lie apidication and having l eslorod 
Ihe aj»jK*al for rehearing, forthwith re¬ 
heard the ai)peal and ordered the decree, 
to be amended in terms which will appear 
from the judgment of Sanderson, C). J. 
An apj)eal under the l^etters Patent was 
j)referred against this judgment of Richard¬ 
son, J., and it was heard before Jenkins, 
J., and N. R. (Jiatterjea, J., who 
jjassed the following judgment :— 

Jexkins, C!. j. (X. R. Chattkrjea, d., 
agreeing).—We must set aside the decree 
of Mr. Justice Richardson as "fe iN^i n ^ ce n 
made without jurisdiction inasmuch as nit**' 
Chief Justice did not determine that ho 
should sit alone for the purpose of this 
case. The case must be restortd to tlie 
Appellate list to come before the Bench 
of the group in the usual w ay. 

We say nothing as to the scope of the re¬ 
hearing as that is a mattei- that does not 
arise before us at this stage. 

[In conse(pienco of this order, the ap¬ 
peal was heard in due course before Holm- 
w’ood and ^lulliek, JJ., who refused to 
hear on any matter other than oji tJio 
amendment aiid ])aHsed a deciee in terms 
identical with tlie decree of Richardson, 
J., whereuiHjn some of the J)efendantB ap¬ 
plied for and obtained tins present Rule for 
review of the judgment and decree of 
Holm wood and- Mitllick, JJ., on the ground 
that they should have re-ct)ened and re¬ 
heard the whole aj>peal.J 

JiAbu Asita iianjan Ghosh for the 
Betitiemers. 

Bahus Mohendra Nath Ray and Mon- 
mvtha Nath Hay for the Op|X)site Party. 


The Judgment of the Court was as 
follows:— 

S.ANDERSON, C. J.—The learned Vakil 
at the oi>ening of his remarks for the pur- 
])ose of showing cause stated that this was 
rather a i)eculiar matter. I entirely agree 
with him and I most sincerely hope that 
it is not only a |>eculiar matter, but also an 
cxce])tional matter, because the facts re¬ 
lating to the proceedings in this case are 
tridy amazing—there is no other word 
for them. Tlie action was brought in 
November 190H, very nearly ten years ago, 
by the Plaintiff for the recovery of certain 
land. The Court of firat instance gave 
the TMaintiff a decree. U’hen there was 
an ai)peal to the first Appellate Court. 
That Court varied the judgment of the 
first Court by declaring that the Plain!iff 
^'=k'li:‘'**'fJ^efendants are joint owners of the 
land. •’'•e.re was an appeal to the 

Higli Court, amVtRTfiJligh Court consist¬ 
ing of Mr. Jnstice B^t' cand Mr. Justice 
Richardsem allowed the^te'<^al and restored 
the judgment of the C'ourt cl^rst instance, 
and thereby declared that th^ljaintiff w'as 
entitled to the ])ossession of the'^iiimd in 
cpieslion. Cnfortunalely, by mistak^i^ 
has not been made plain to me how the 
mistake ai’ose—the decree gave the Pl'iin- 
tiff something more than he asked for, in¬ 
asmuch as if not only declared that the 
Plaintiff was entitled tej the i)osscsHion of 
the land but it also declared that he was 
entith'd to the possession of a building 
which was uj[x)n the land. That was a 
matter—w'hidb was obviously an error— 
and which, in my opinion, ought to have 
been set right as soon as the parties saw 
the decree. If that had been brought to 
the attention of the learned Judges before 
the decree was signed, it could have been 
set right in five minutes. Instead of that, 
in consequence of that mistake which was 
made in December 1912, proceedings have 
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been going on in this Court from Decera- 
1912 down to May 1916. I think I 
am justified in saying that the proceedings 
in this case are nothing short of amay.ing. 
What happened then is this : An applica¬ 
tion was made to Mr. Jusfice Richardson, 
the otlier learned Judge, Afr. Justice Brett, 
having by this time left the Coint. That 
was made in Ajnil 1913, and Mr. Justice 
Richardson granted a Rule limiting it to 
this particular point, and calling upon the 
0[>posite Paity to show cause why the 
jndgiliont*and decree of this Court, dated 
the 12th December 191-2, shoidd not l)e set 
aside or amended, or why such other order 
should not be made as to this Court might 
seem fit on the ground that in giving the 
I’laintifi a decree for the strnetine.s on the 
land this Court went beyond ' 

claimed in^he plaint. TCle 

was granted on thajtj^^-iie [x>int only. In 
June 1913 this was argued before 

Mr. Justice Ri<a-dson ; and, after argu¬ 
ment , he ma<l|^]e Rule absolute. 1 agree 
with wha^^eil from my learned brother 
Mr. Mookerjee during the course 

gHplKargument in the case, that there was 
•ftn end of the matter, as soon as the Rule 
was niiide absolute and in accordance with 
that Rule the decree would, as a matter 
of fact, have been amended in respect of 
the point which was mentioned in the 
Rule that was granted. For some reason 
or other Mr. Justice Richardson was i>er- 
suaded to rehear the case under Or. 
XLVII, r. 8, of the Coile of Civil Ihm-e- 
dure, and, after hearing the ca.se, he made 
the order, w-hich has been referred to and 
w'hich is to this effect :—“ The judgment 
will therefore be altered in this wajj^hat 
for the words ‘ with structures as may 
be standing on the land ’ the following 
will be substituted, that the Defendants 
do remove the structures from the land 
witj^in two months from the date of this 


order. In the event of their failing to do 
so the Plaintiff will be at liberty to remove 
them at the costs of the Defendants to be 
realised in oxeclilion of tlu* dtHn-ee. A 
corrcs|xmding alteratiou will lu^ made in 
the decree.” Then, lie went on t(% .say, 

” 1 make no order as to eosts. The 
mistak<> should have been brought to notice, 
before the decree was signed.” Widl. 
some ingenious person then thought of 
the ])oint that Mr. Justice Ri<“har.lson had 
no jurisdiction to rehear the cast; sitting 
by himself, and although he. had jurisdie- 
tioii to grant the Jtule and to make the 
Ktdc absolute and thereby to make an 
Older by which the judgment would be 
amended, still he had no jurisdiction to re¬ 
hear.,tJ/ii4Vi,.ise in tlie propi'r .sense of the 
..ord, as he by himself could not consti¬ 
tute a Division Jicneb. Therefore, this 
jioint was taken and. an apix^al from his 
dtH.-ision was instituted and it was heard 
in this Court bv the late Chief Justice 
and Mr. Justice M. R. (^hatterjea, and 
tlii-y decided that he had no jurisdiction to 
rehear the case, because he was not a 
Division Bench, and they directed that the 
apiical .should ho reheard. As a result of 
tliat, two other learned Judges were called 
uiiou to hear this api>eal, and Mr. Justice 
Holimvood and Mr. Justice Mullick luwi’d 
it on the 24th of November 191 •5, .some 
t wo years after the order wlrich wa.s made 
bv Mr. Justice Ricliard.son ami haring 
heard it tluw made an order identical in 
terms with the one that was made by Mr. 
Justice Richardson iji the month of June 
1913. The jiarties were not sati.slied even 
tlicn ; but .soi^c of the l)('f(‘n<la-Hts came 
here and obtained a Ride uixm the ground 
tliat Mr. Juslii-e Ilolmw^ood and Mr. 
Jusfice Mullick had not reheard the cade. 
If I ifxay say so with every respect to the 
learned Judges, 1 think they took a reason¬ 
able view- of th^ matter.; . What they did 
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was, they sjiiil that tlie whole of this 
iiiiitler arose fnmi an obvious ciTor, upon 
wJtich th«i T}.nle was ^jranted for review by 
Mr. .Ills!ire Kicbardson, ambthey confined 
tbeinselves <o that error and declined to go 
anyj^nrlber and said they had discretion in 
the DKitter. It is argued by the learned 
Vakil that tliey were wrong in so doing anti 
he wishes ns to make tlio Buie absolute, 
so that this case may bo reheard by tw»j 
other leai’iicd Judges of tl)is Court. 

All I cun say, 8j)eaking for myself, is 
this. As far as 1 can understand the pio- 
ct'edings, when Mr. Justice Hichard.son 
made that Buie absolute in June I91d, by 
reason of which the judgment and the 
decree would us a matter _^f course bt‘ 
amended in the way he interuteu 
be amende<l and in the way he inteiuieo 
them to be drawn up, from that moment 
every other i)roceeding was sujM'rfluous. 
If we were to make this Buie absolute, it 
would be a travesty of justice to which 
I will not be a party. 

Therefore, in my opinion, this Hide 
ought to he discharged with co.sts—bearing 
fee, tw'o gold mohurs. 

Mookerjbk, J.—1 agree that the ord,er 
wo are invited to review is substantially 
correct, notwithstanding the extraordin iry 
errors which have characterised the {uo- 
ceeding in its later stages. 

The suit w-as instituted so far back as the 
12th November 1900 foi- declaration of 
title to land and for recovery of possession 
thereof. It was decreed in the Court of 
first instance on the 4tJi January ]9()S. 
On appeal by the Defendants, the Sid)- 
ordinate Judge mo<lified this decree. Tlu- 
result was that the present appeal was 
lodged in this Court on the 6th February 
1909 by some of the Defendants. The 
Plaintiff thereuix)n presentetl a i)etition 
of cross-objection. The appeal was heard 
ill the first instance by Mr. Justice Brett 


and Mr. Jiistice Bichardson on the 12th 
1 >ecember 1912; they dismissed the apjveal 
and allowed the cross-objection, so that 
lh<' decree of the primary Court was re- 
sbired. The decree of this Court, how¬ 
ever, contained a ]irovision for possession 
of the structures on the land in a manner 
not contemplated by the ])laint. The De¬ 
fendants took advantage of this error, and 
jnesented an application for review of 
judgment to Mr. Justice Bichardson, on 
the 28th April 1913, after Mr. Justice 
Brc'tt had ceased to be a member of the 
Court. Thereupon, Mr. Justice Bichard¬ 
son issued a Buie calling ui>on the 
OpjKJsite I’arty to show cause why the 
jiK^ment and decree dated the 12th 
necember 1912 shou’d not be set aside 
■;,::pepded, or why such other order should 
not IrT^ai *^s might seem fit, on the 
ground that, In ’’giving the I’laintifl a 
decree for the structH bs on the land, the 
(kjurt had gone beyonu-^’ae reliefs claimed 
in the plaint. This Bu^»bwas heard by 
jMr, Justice Bichardson 5th June 

1913 us he was obviously compeNw^lo do, 
and was made absolute with the co., '• 
(juence that the judgment and decree stoblh 
amended in the manner stated in the 
order for issue of the Buie. Mr. Justice 
Bichardson, however, not only made the 
Rule absolute, hut proceeded to act under 
Buie 8 of Order XLVII of the Civil Pro¬ 
cedure Code. That Buie provides that 
“ when application for review is 
granted, a*" note thereof shall be made in 
the register and the Court may at once 
rehear the case or make such order in 
regard to the rehearing as it thinks fit. ’ 
Mr. Justice Richardson apparently thought 
that it was incumbent upon him to 
rehear the case under Rule 8‘ of Order 
XIjVII. The result of the rehearing 
was that the alteration already mentioned 
was made in the judgment and dhoree. 
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The substance of the matter was that the 
or^er made on the reheaiing of the case 
was identicat with the ord«*r whereby the 
Rule was made absolute. An appeal was 
then preferred under el. 15 of the Ijettei's 
Patent against the judt^ment of Mr. 
.Justice Richardson, and was Hoard l)y Sir 
Lawrence Jenkins, ('. .!., and Mr. Justice 
N. R. Chatterj('a. 1’hpy allowed the 
appeal on the ground that Mr. Justice 
Richardson hud no jurisdiction to rehear 
the case under Itulc S of Order \JjV 1I; 
but {hey*not only cancelled that ]H)rtmn 
of his 07-d»‘r, but proceerU'd to direct that 
the appeal should he relieard. At the 
rehedring which look placv heforo Mr. 
Justice Hohnwood and Mr. .lusfice 
Mullick, the (piestion v\as raised whether 
the ap[)eal was to be reheard in , 

or whethe * the ground ueloi e ^Ir. 

Justice Richardsoi\j|«fi' Huj>}K)it of the 
application for vv \Aas the otdy ground 
open for consignation. The t’oiut came 
to the conclu^n that the latter cotnvo 
should b^(|mrsncd. The result wa-j that 
Mr^Jil^ice Holmw’ood and Mr. .Justice 
./»^muck proceeded to make a decree 
i^^dentical with what tiad been mad(' by 

Mr. Justice Richardson when hi> male 

• 

the Rule for review absolute. We are now' 
invited to set aside on review the decree 
made by Mr. Justice Hohnwood ami Mr. 
Justice Mullick on the ground that it v\as 
incumbent uixni them to rehear the 
entire apj^al. In my opinion there is no 
foundation for this contention. 

In the first place it is indi.sputable that 
a review may be granted either as to the 
entirety of the order assailed or as a 
)K>rtk)n only thereof. This W'as laid down 
by the Judicial Committee so far back 
as 1867 in the case of Bhagwandeen 
Dohuy V. Myna Baee (1) where Sir James 
Colvile observed that “ the Judges who 

• (1) 11 H. I. A. 487 (498} (1870). 


might have made a final order, granting 
or rcjex'ting the a|)|iiieation in loto or in 
jwirt, were not incoinj)etent to make the 
ipialiliod order wliieh they did make, leav¬ 
ing in the Comt, which was to review the 
decision, a discretion as to the extfut to 
which the review shoii'd lie cairieJ.” This 
vi(*w had Ix'en adopted by this Court in 
twit in the ease of Hurra CiuoKlcr \. Jtuni 
hifihore ('2) and lias b(*en eonsisli'iitly 
followed ill a long series of decisions 
IHjfjnnth Sahai v. M’w.'iec/' Narandit Ct), 
Hkurouidhur Sen \. Agra BaiiL- (4), 
Thakur Prasad v. Puiluk Jinui (5), llur- 
btins Suinjc v. Thakur I'crshad (Gt and 
Phubaiirsu'tiri \. Ajodliga (?>]. Reliance 
lias been placed on bclialf of the 
Peiitionef on the obsinvatioii in the 
"Case of 'Sainal llatichhad v. Dullabh 
hviirka (H), that when a review of a 
decision has bee.ti admitted, the wliolc* case 
is (horehy reopened, an obser\ation (pioled 
with approval in the ease of Kmperor v. 
Saranaii ({)). I am not prepared to accept 
this comprehensive statement as an 
act'urate exfiositkm of the law. Rule H 
ol Drder XLAII, which reproduces sec. 
G'to of the Code ot clearly leaves it 

optional with the Court to determine 
whether, when a. review' is granted, 
the case should be loojiened in part or in 
its entirely. It is obvious that any other 
view might h'ad to grave iheonvenienee, 
it not injustice. Jt is conceivable that the 
different (loinls in a case may lx* so in¬ 
separably connected w'ith eacii other, tliat 
if the decision on one jxfini is set aside, 
it becomes essential in tJie interests of 

(3 [1864] W. K. 141. 

|8) 24 W. H. 4a7 (187/5). 

(4) I. L. R. 6 CaI. 86 (1879,. 

(6) 12 C. L. B. 64 (1883). 

(6) I. L. R. 9 041. 209 U88S). 

17 ) 111 . 0 . 103 ( 1911 ). 

|8) 10 Bon. H. C. 880 (1878\ 

(6> I. L. a 88 111 1130) (1007). 
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justice that the whole case should be re- whole case should be reopened. 


o})ened. On the other hand, cases are 
equally conceivable in which the different 
|)oint» may be so distinct, that reconsidera¬ 
tion of one of those jxnnts may not nc- 
cesaftate the re-examination of the other 
points. Consequently, the view cannot 
he aup]X)rted on princijde that whenever 
an application for review is granted, the 
entire case must of m^eessity he reofjenecl 
and reconsidenMl. I’his view is sup|xn'ted 
hy the decisions in Sadaruddin v. Kkrnm- 
uddiu (10), Jatitilci Nath Probhaftint 
(11), Vadilal v. VuU'lunid (1*2) and 
Copala Aiyur v. liamasami Safitriat (lO). 
These cases show that tlie Court may, 
in its discretion, direct that the whole 
case he reojiened, if it is necessary, 
in the inteiests of justice, that sW* 
a course should be adoptevT; hut they are 
not authorities lor the ])roiK)sition that 
whenever a review is grantol on a }>arti- 
cular |X)int, the whole ca.se must ho re¬ 
opened. The facts (jf the ease l>efore 
u.s afford a good illustration, why tlic con¬ 
tention of the petitioner should not he 
accepted. The |K)int wluueon the review 
was souglil and granted, was absolutely 
distinct from the otlier jxunts in the case. 
The question was whether the Plaintiff 
should he allowed a decree for |)<>sses8ion 
of the structures on the land or whether 
the Defendants should be reserved liberty 
to remove them. The determination of 
this question did not. in any way affect 
the other points in the case; it was also 
conceded that the erroneous order in the 
decree in this Irehalf had been made by 

, i 

an oversight. Clearly, it was not neces¬ 
sary in the interests of justice that if the 
decree were modified in this respect , the 

(10) 18 C, W. N 28 (1018) 

(11) 19 0. W. N. 1077 (1916). 

(12) I. L. R. 80 Bon. 60 (1906). 

(18) L L. R 8* ll*d. 49 (1907). 


But, I 

am also of opinion, that the case was con¬ 
cluded when Mr. .'Justice Richardson made 
the Rule absolute, and that there was 
nothing further to reconsider or rehear. 
Although, thert'fore, in this view the judg¬ 
ment, now under review, was pa.ssed by 
]\Ir. Justice Holmwood and Mr. .Tustice 
Mullick in an appeal which had been con¬ 
cluded by a final dwree made by Mr. 
.Justice Richardson, still it is not necessary 
tor us to interfere, as it merely repeats the 
deci.sion of Mr. .Justice RichaVdson. 
'f'his Rule must aworiliugly he discharged 
with costs. 

X. G. Huh’ discharged u'ilh ca'its. 


[CRIMINAL BBVISIONAL JUBISDIOTION.] 

Rbv. No. 643 of 1916. 

SON, Kshetba Mohon Gibi 

,nd ors., 2nd Party, 

*■, Petitioners, 


Sanderson 
Walmsley, J. 
1916, 

Heard, 20 anil 

21, .June, 
Judgment, 

21, June. 


DaBI'ANJ 
ors., 1st 


,A1N Gibi and 
Oppo- 


■■'"i 


site Party!!' 

Criminal Procedure Cole {Act o' 1898 
li89 — Reviaion— Time within ichich High Court 
mifst he tnoeed—Pr ictlce of Court. 

According to the practice of the High 
Court an application for revision in 
criminal cases must he made within sixty 
days from the date of the order complain¬ 
ed of, exclusive of the lime necessary for 
obtaining copies. This is not an in¬ 
flexible rule and in exceptional circum¬ 
stances the rule may be departed from. 

This was an application for revision of 
thfi order of Mr. A. H. Jackson, Sub- 
divisional Magistrate of Contai, dated the 
8th April 1916, declaring under sec. 145, 
Cr, P. C., the first party to be entitled to 
possession until evicted therefrom in d\i© 
course of law. 
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The application was filed in the High 
Court on the 19th June 1916. 

Qahu Sarada Charan Maiti for the 
Petitioner. 


The Order of the CoruT was as 
follows :— 

Since yesterday, T have caused en¬ 
quiries to be made with regard to the 
practice affecting thi.s matter, and I find 
that the well-known practute is that an 
application for revision must be made 
within sixty days from the date of the 
order eompluiued of. The C(nirt hifcs 
allowe<i an addition, to the si.xty days, 
of the time which is necessary for obtain¬ 
ing copies. This is not a question of 
limitation but a rule of the practice of 
the Court to the effect that an application 
for revision must be made within a reason¬ 
able time. It is not an inflexible rule, and 
in' exceptional circumstances the rule 
might be departed from. In this case the 
date of making^>ver the copy to the ap¬ 
plicant was tb^lst day of dune, so that 
there wa^^i^le time to make this motion 
oncHM^iOhe usual motion days, namely, 
d^^miy the ffth of June or Monday the 
^th of June. Vet, iJiis motion was not 
made until the J9th of June when it was 
out of time. In these circumstances, we 
are of opinion that this application should 
not be entertained. 

S. C. M. Applivaiion refused. 


[OEIMINAL RSFBBBNOE.] 

Ref. No. 61 of 1916. 


Mookerjbe, J. 
Sheepshanks, J. 
1916, 

7, Jane. 


Raimohan Kauma* 
KAB and another 

V. • 

Kinu-Ehpbbor. 


CrimineU Proc^w* Oodt (Act V of 1898), toe ISS 
—RoommabU opportunify to $Aow oauu—Ordor if 
Min be tnade on retult of fooal inepeetion — Ve^fue 
and indefinite order. 


A proceeding under see,. 138, Or. P. C., 
is in the first instance entirely ex parte 
and the report or the other information 
whereon the Magistrate, has taken action 
before making tlic eonditignal order is no 
evidence against, the opposite parLij. It is 
consequently desirable that rrasolfable 
opportunity should be given to the 
opposite party to show eau.se as eontem- 
plated by sec. l3o, el. (b), and to adduce, 
evidence a.s prescribed by see. l:i7 fl). 

.in order under see. 133 cannot even by 
consent of parties be based upon inform- 
ation gathered at a focal enquiry, 

li'/iea i}i a, proceeding under .see. J33, 
iihstitnied against a number of per.sons, it 
is alleged that carious unlawful obstriiH^ 
lions hove been caused uyon a public way, 
it is essenlial ilial. Ihe order should stale 
accurately, with legard to each person, the 
specific obstruction made by him, which 
he is required to remove, unless it is 
alleged that all the persons are jointly res¬ 
ponsible for all the obstructions mentioned. 

KaIJMOHAN V. X.AKAHr Chandka 
followed, 

. This was a Reference from M. Sinither, 
Esq., Ses-sions Judge, Dacca, dated 
‘25th May 1916, recommending that 
the order of Mr. S. Klingenslieu, Sub- 
divisional Officer, IMimshigunj, dalcd 2l(li 
INlarch 1916, making absolute the <‘oudi- 
tiuual order passed under sejj. I‘Jd, Cr. 
P. (■., directing the above accusetl to re¬ 
move certain obstruction, be set asi<Ie tor 
reasons set forth in liis referciice, whicJi 
was as follow's :— 

“What purp<jrt to be procccJijigs under 
sec. 133, Cr. C., w'ere taken against 
several j>ej’sons said to have obstructed a 
public way,—a “ halat.” On the date 
fixeil for the aj){>earaiice of the persons to 
show cause, one man appeared and oon- 
sented to an order. Two men did not ap^ 
(S) n 0. L. J. 114 X , 
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f)ear. An order was passed against all of 
<heni. Two more men, the IVlitioners, 
asked for time to show cause, but ilu' 
Magistrate said that this was merely to 
cause delay, and lie pas^ed an order 
against them also. Their names are Kai 
Mohan and (lopal. The order drawn ip) 
was against six men. It did not s[K-cify 
what each was to do. From the pa|)er 
l>reccding it on the record, it ajipears that 
]{ai Mohan was one t>f‘ ten men who had 
dug earth from the hahil, to improve their 
huris. It does not a|)p(‘ar what the other. 
Gopal, was said (<» have done. I’he order 
says that the obstruction has been caused 
“ by digging earth, excavating a pond, 
Itkt., or by extending your ploughed land." 
It does not say wlu(di of these things any 
particular man has done, or to what ex¬ 
tent. 

“Further, no copy even of this older was 
sent to the Fetitioners, but only a summons 
to ap[x;ar in proceedings under sec. b'id, 
Cr. P. The Magistrate has forwarded 
an explanation of the clerk, to tlie elfert 
that he had no suitable forms, and that 
the persons concerned could hu\e r<'ad the 
lieon's copy, although there were no copic.s 
for themselves. 

*T think the order should he set aside. 
It is |K)ssihle that the IVlitioners know 
what it is they are re(|uired to do : bill it 
is imjios.sihle to ascertain it from the 
n'cord, and*imiMissihle to hold that they 
have had a proi«'r oppjirtiinity to show 
cause. It may be noticed that even the. 
summons were served only on ‘21 si Jlarch 
and the order was p.assed on 24th. 

“I recommeml that the older he set 
aside.” 

No one appeared on tliis Reference. 

The Judgment of the Court was as 
follows :— 

This is a reference by the Sessions Judge 
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of Dacca, under sec. 438, Cr. P. C., in 
the matter of a proceeding under sec. 133. 

On the 21st February 1916, the Presi¬ 
dent Pnnehayet of the Hashara Union 
reported to the Suh-divisional Magis¬ 
trate of Munshigunge that the halat from 
the Hasliara Ua/ar to Teghoria had been 
destroye<l by several persons (six of W'hom 
were mentioned in liis list) “ who had 
(dthcr dug earth therefrom, or excavated 
a pond, or had pIoughe<l up the land and 
included it in their holding.” On the 
41 h March, the Magistrate directed pro- 
cccslings to be draw'n up agairist all the 
persons to show cause why they should 
not remove the obstructions mentioned; 
by the same order he fixed the 24th 
March for the hearing of the case. A 
proceeding was then drawn uji against the 
six ]>erson.s jointly requiring them to re¬ 
move the obstructions nientihnod within 
seven days or to show cause on the 24tli 
March why the order slioukl not be con¬ 
firmed. The order however in the form 
No. HJ, Schedule V of th,^Criminal Pro¬ 
cedure Code, was not drawn K;^yind signed 
till the 14th Alarch and was >«n;^made 
over to the peon till the 18th 
His return shows that the order was nw 
served till the 21st March. On the date 
fixed, one of the six persons mentioned in 
the notice ajipeareil and stated that he 
Jiad no objection to remove the obstruc¬ 
tion, aiwl the order was made absolute 
against him; three of the others were 
absent an^; the order was made ab:«ilute 
against them under sec. 136. The re¬ 
maining tw'o persons apfxjared and prayed 
for an adjournment to enable them to file 
a ^^written statement. The Magistrate 
refu.sed the application and made the 
order absolute against them also. Pur¬ 
suant to this order, a notice was issued 
upon them that they do remove the 
obstruction immediately on receipt of the 
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notice. The Sessions Judge has, upun 
the application of these two persons, who 
had appeared to show cause under 
sec. 196, recommended that the order be 
set aside on two grounds, namely, first, 
that the Petitioners had* not sufficient 
opportunity to show cause against tho 
order, and secondly, that the juotjcedings 
'were defective, because the initial as ^\ell 
as the final order was not sufficiently 
precise. We are of opinion that these 
objections are well founded. 

The initial order under sec. 133, 
though made on the 4th INlarcli, was ndt 
served till the 21st March. The reason 
for the delay has not been explained, but 
the result has been that the Petitioners 
had only two days to enable them to 
show cause. Their application for an 
adjournment was thus not unreasonable. 
It cannot bo overlooked that a proceed¬ 
ing under sec. 133 is, in the first instance, 
entirely ex parte, and, as jwinted out in 
Srinath v. Aitij^di (1), the report or the 
other infonna^lmn whereon the Magistrate 
has taku|^^ction before making the 
order is no evidence against 
opposite party. It is conseqiiently 
desirable that reasonable opportunity 
should be given to the opposite party to 
show cause as contemplated by sec. 
135, cl. (b) and to adduce evidence 
as prescribed by sec 137 (1). In the case 
before us, we agree with the Sessions 
Judge that the Petitioners had not such 
opportunity given to them. Wo may 
add that the Magistrate, in his explanation 
relies upon the result of an inspection he 
had made of the locality in the course 
of a tour long previous to the instifu- 
tion of the proceedings. It may be 
pointed out, as explained in Upendra 

U) I, L, & S4 I •. C. It. N, 217 

(iwr*. 


V. Rampal (2), that an order under sec. 
133 cannot, even by consent of parties, 
be based upon information gatliered at a 
local enquiry. , 

It is further plain tliat thci initial order 
is not sufficiently s}>ecific; when in a 
proceeding under* see. 133. instiftited 
against a number of persons, it is alleged 
that various unlawful obstructions have 
been caused ui)on a j)ublic way, it is 
essential that the oixler should state 
accurately, with regard to each person, 
the specific obstruction made by him, 
which he is required to remove, unless 
it is alleged that all the persons are 
jointly responsible for all the obstructions 
mentioned. No ^>ersou can be called 
ui)on, under sec. 133, to remove an 
obstruction not caused by himself. In 
the case before us, there is no allegation 
that the unlawful obstructions iinputt'd 
to the Opposite Party had been caused 
by all of them jointly; on tJie other hand, 
from the re|K>rt of the President Panchayet 
it seems that difleront persons had caused 
different obstructions. In these circum¬ 
stances, a joint initial order, which does 
not specify what obstruction each person 
called upon to show cause has made, 
followed by a joint order absolute, which 
does not 8i)ecify what each member of the 
Oi>po8ite Party is required thereby to do, 
cannot be supported. As was pointed 
out by Jenkins, C. .1., in KuUmohan v. 
Nalcari Chandra (3), an ord('r Issued under 
sec. 133 should not be vague and iridelinite 
or ambiguous, but must be such that the 
persons to whom it is directed may be able 
to learn from its terms what it is that 
they are to do for the purpose of com¬ 
plying with it. This is no trivial matter, 
for, under sec. 140, disobedience to the 
order renders the defaulter liable to seribus 

(2) 10 C. L. J. 402 (1002). 

(?; 11 0. h }, lU (IW#). V ' 

ua 
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penal consequences, namely, to a jirosecu- 
tion under sec. 18B, Indian I'enal Code, 
We accordingly accept the recommend¬ 
ation of the Sessions Judge and set aside 
the order of the Magistrate dated the ‘24th 

March 1916. 

( * 

S. C. M. Order set aside. 


PATNA HIGH COURT. 
[FOLL BENOH BEFERBRCE I* 

IN 

Appeal from Original Decree 
No. 380 OF 1913. 


ClIAMIER, C?. J. 

Shabfuddin, J. 
Atkinson, J. 
Kingsford, J. 
1916, 

26, June. 


Musamat Uibi 
Waiudunnisa, Defen¬ 
dant, Appellant, 


V. 

Babu Deep Nahain 
PuASAl), Plaintiff, 
ll«-spondent. 


Partition suit—Preliminary decree, apptal 
ngainet—Final tiecree patsed pen ing the appe >l 
agaimt prehm nary aen-ee — jVrt afijieoJ fi/e-lagarntt 
fiaal decree—Whether oppetl against prelim'nary 
decree can proceed. 


Where in a partition .suit a preliminary 
decree was passed on 29th May 1913 and 
an appeal was filed against it on 3rd July 
1918, hut a final decree was passed on 27th 
September 1913 de-spile the objection of 
the Appellant that the final decree should 
not be passed until the appeal had been 
disposed of, and no appeal was filed against 
the final decree, and the hearing of the 
appeal against the preliminary decree was 
objected to on the ground that the appeal 
could not proceed inasmuch as a final decree 
had been jiasscd in the case and no appeal 
had been preferred agaiUst that decree. 


* This Fu 1 Bench waa conHtrtilted under r* 11, 
Chap II, Part I, p. 9 of the Kulea of the High Court 
at Patna, which runs as followa 

“Hotwithataodidg anything to the contrary iu the 
rulei the Chief Justice may direct that any applica¬ 
tion, petition, ^uit, appeal or reference shall be heard 
by a IESiII Beooh.'* 


Held, on a review of authorities, UM,t 
the preliminary objection should he over¬ 
ruled. The appeal could he heard although 
a final decree had been passed in the case 
and no appeal had been filed against that 
decree. 

Kanhaiya Lal V. Tirbeni Sahai (1), 
Ram Nath Singh v. Basanta Nabain 
Singh (2), Nistartni Debi v. Rai Mohan 
Biswas (3), Abdul Jalil v. Amar Chand 
Paul (4), Atul Chandra Singha v. Kunja 
Bbhari Stnoha (5) and Lakshmi v. Maru 
Devi (6) followed. 

Khirodamoyi Dasi V. Adhar Chandra 
Chose (7), Sadhu Charan Dutta v. 
Hara Nath Dutta (8), Bulwant Singh 
Ram Chandra v. Saeharam Mancuaram 
(9) and Dattatraya Ramchandra Savale 
V. Ajmuddin Fakruddin (10) were distin¬ 
guishable, because in those cases the final 
decree had been passed before the appeal 
against the preliminary decree was filed. 

Per SiiARFi DDiN, J.\^l preliminary 
decree in a partition suit Hti,^existence in¬ 
dependent of the final deercy .find the 
final decree really is dependieril> ■^'iw 
and subordinate to the preliminary 
and instead of extinguishing a preliminary 
decree gives effect to it. 

Chamieb, C. j .—A Defendant cannot 
resist partition of a mehal on the ground 
that by an agreement the members of the 
family agreed to keep it ijmali when the 
Defendant,^ claimed partition of it in a pre- 

(1) I. L. B. 8« AIL 682 (1914V 

(2) 17 0.W. N. 848: a. 0 . 18 Q. L. J. 209 
11918). 

(8 18 0. L. 3. 214 (19181. 

(4) ISr. L. J. 228 41918). 

(6) 22 C. L. J. 90 (1916). 

(6) I. L. R. 87 Mad. 29 (1911). 

(7) 18 C. L. J. 821 (1912). 

(8) 27 I. 0. 186 (1914). 

(9) 88 7. a 187(1916). 

(10) 811. 0.140 (1916). 
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ifims suit and succeeded in effecting 
partition. 

This was a first appeal against a deci¬ 
sion of Moulvi Mohammad Abdtil Jabbur, 
Khan Bahadur, second Subordinate Judge 
of Monghyr, dated the 29th May 1913. 

The facts out of which this appeal arises 
are shortly as follows :— 

The Flaintiff-Bespondent purchased a 
fifteen and a quarter annas share out of a 
mehal in Mouza Bobil bearing tauzi 
No. 3841 from two ' persons named 
Kamaluddin Ahmad and Kafiqunnessa 
Bibi and he instituted this suit for parti¬ 
tion against the defendant who is the 
owner of the remaining nine pies share in 
the mehal. The defence inter alia was 
that on the 1st June 1888 when the differ¬ 
ent members of the family divide! up the 
family projierty they agreed allo.v Mouza 
Bobil to remain unpartitioned until cer¬ 
tain suits, which had been brought by 
third persons in respect of a village allotted 
to the Defon^^t, had been disposed of. 
She furthe^l^ged that the suits referred 
to intif/^ekrarnania were still pending. 

Court passed a preliminary decree 
,^£1^ 29th May 1913 and against the said 
decree the Defendant filed this appeal in 
the Calcutta High Court on 3rd July 1913. 
A final decree was made in the case on 
27th September 1913, despite the objection 
of the Defendant that the final decice 
should not be made until her appeal hud 
been disposed of. 

Messrs. Syed Mohammad Tahir and 
Multammad HusanJan for the A(>perants. 

Messrs. Kulwant Sahai and Itai Guru 
Saran Prosad for the Kespondents. 

The Judgment of the Court \va,s as 
follows:— 

Chamibb, C. J.—This is an api)eal by 
the Defendant in a suit for a i>artition 
ags^nst a preliminary decree passed on 


May 29th, 1913. The appeal was filed 
on July 3rd, 1913. A final decree was 
made in the case on September 27th, 1913, 
despite the objection of the Ajipellant, that 
the final decree should not be made until 
her api^eal had boon ^lisposod of. A pre¬ 
liminary objection has boon taken the 
hearing of this apt)eal to the effect that 
this appeal ciinuot proceed inasmuch as 
a final decree has now been [jussod in the 
case and no appeal has been fikul against 
that decree. In my opinion the predimi- 
nary objection should be overnded. 1 
adhere to the decision of the Pull Bench 
of the Allahabad High Court in Kanhaiya 
Lai V. Tirbeni Salmi (1) in which 1 took 
part. Further I consider that it has Ix en 
shown that there is a strong current of 
authority in the Calc'utta High Courl in 
favour of the view that an aitpcal (.f this 
kind can be heard although a final decree 
has been passed in the cas(', and no apiieal 
has been filed against that decree : T would 
refer to the decisions in Ram Nath Singh 
v. Basanta Narain Singh (2), Nistarini 
Debi V. Rai Mohan Biswas (3), Abdul 
Join V, Amar Cliand Paul (4) and .4 /m/ 
Chandra Singha v. Kunja Behari Singha 
(5). In all those cases the appeal against 
the preliminary decree was filed before the 
final decree had been made. They arc 
therefore on all fours with the presmit 
case. The view taken in those cases is in 
accordance with the view taken l>y tiie 
Allahahatl High Court iu the case cited 
above and with the \iew talceu by tJio 
Madras High Court in Lnh'.knii Mam 
Devi (6). Our attention has been drawn 
to the decisions in Khirodamoyi Dasi v. 

(I) I. r. Ft. All. 5 Ta( 19 U). 

f2) 17 0. w. N. 88S: s. c. H 0. h, J, 290 
(1013) 

t3) 18 O. L. J. 2U tl0l8). 

(4) 18 O. L. J. ?23 (10IR\ 

(6) 22 C. f. >1. 00 (iO'fi). 

(0) 1. L U.87 29 tlOU ’i 
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Adhar Chandra Ghose (7) and Sadhu 
Charan Dutta v. Hara Nath Dutia (B). 
In both those cases the linal decree had 
been passed before the appeal against tlie 
preliminary decree was filed. They are 
therefore distinguishable fioni the pre¬ 
sent case. Bor the same reason we 
may distinguish from the present case 
the cases of Bulwant Singh Ram Chan¬ 
dra V. Sakharam Mancharam (9l and 
Dattatraya Ramchandra Savalc v. Aj- 
muddin Fdkhruddin (10) decided by the 
Bombay High Court. On these grounds 
therefore 1 am of opinion that this preli¬ 
minary objection should bo overruled. 

Shabfuddin, J. —Under the Civil Tro- 
cedure Code a decree may he appealed 
against. It is therefore clear that so long 
as a decree retains its force as such it can 
be api>ealcd against. 1 understand that a 
))reliminary decree in a partition suit has 
existence independent of the final decree 
and the final decree really is dependent 
upon and subordinate to the preliminary 
decree. In my opinion a preliminary 
decree retains its force as such even after 
the passing of the final decree. A prc'li- 
minary deci*ee is not extinct after the 
passing of the final decree and the final 
decree instead of extinguishing a preli¬ 
minary decree gives effect to it. Agree¬ 
ing with the observations of His Liordship 
the Chief Justice 1 am also of opinion that 
the objection shoukl be overruled. 

Atkinson, J .—I entirely agree with I he 
views expressed by the Chief Justice. 

Kinqspobd, j.—I entirely agree with 
the views expressed by the Chief Justice. 

Judgment on the merits : -- 
Chamieb, C. j.—T he Kespondent claims 

(7) 18 C L. J. 821 (1912) 

(8) 27 1 0.185119141* 

(9) 88 I. 0. 137 (1916). 

(10) 88 I. 0.146 (1915). 


to be entitled by purchase from two per¬ 
sons nam^ Kamaluddin Ahmad and 
Bafiqunnessa to a annas share out df a 
rnehal in Mouza Bobil bearing tauei 
No. 3841. The Defendant-Appellant is 
the owner of -the remaining nine pies 
share in the mehal. She resisted this 
suit for partition of the mehal on the 
ground that on June 1st, 1688, when the 
different members of the family divided up • 
the family property they agreed to allow 
Mouza Bobil to r&main unpartitioned until 
certain suits which had been brought by 
third persons in respect of a village allotted 
to the present Appellant had been dispos¬ 
ed of. It appears however that notwith¬ 
standing the agreement contained in the 
chrarnama of June Ist, 1888, the present 
Appellant claimed partition of Mouza 
Bobil. Kamaluddin, one of the j:)erson8 
thnjugh Avhom the present Respondent 
claims, objected that the village should not 
be jjartitioned and he relied ujjon the 
chrarnama of June 1st, l^^^. His objec¬ 
tion was overruled and '^,^rlition was 
effected and two mehals werC's^ined in 
the village. The Appellant in her VKii^jfsn 
statement in the i>rescnt case alleged 
the suits referred to in the chrarnama were 
still pending. Whether this is so or not 
we think that she cannot resist the suit 
on that ground. She herself in conjunc¬ 
tion with her relative Azizunnessa claimed 
j)artition of this very village in 1894 and 
she cannofi now resist the claim of the pur¬ 
chaser from Kamaluddin. In ray opinion 
the partition to be effected in this case 
will not affect in any way any right which 
the Appellant may have under the ekrar- 
nahia of June 1st, 1888. I would dismiss 
this appeal with costs. 

Shabfuddin, J.—I agree. 

A. K. B. Appeal dismmedt 


O 
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[CIVIL APPSLLAT* JURISDICriON.] 
Appeal from Original Decree 
No. 354 OF 1912. 


Chapman, J. ^ 

Aieissok, J. 

and ^rs, rlaintiffs, 
HMrd, 22 ind Appell.nfa, 

23, March, 4 aud | . 

5 An il BaSDEO SinGH 

Judgment, ’ «i>i o«., Delendanto, 
10, April. J Hospondentr. 

Partitum suit—/ssus bsticeen eo-Defsndants — 
Prsvinu partition suit instituted bp tAird parties 
against ptesent Defendants and the vendor o/ RA* 
PlatntiJ^—Issue regarding the shwe of the Plain¬ 
tiff's vendor being subject to other Defendant^ 
mokurari raised but expunged-^Final decree in 
the previous partition suit pasud on the basis of 
the mokurari interest and allocation made there¬ 
under—Bar of tea judicata, to present suit — Expla. 
nation IV of gee. 12, Civil ProcedurejCode {Act V 
of 1908 ) 

In. a previous partition suit insUiuL- 
ed by Y against the present Plaintiff’s 
vendor T and^o present Defendants, an 
issue was raisM as to the share of T being 
subject^^/^mokuiaxi interest of the other 
' D ef fffftd^ts bid was expunged by the 
tf^i^er of the Court. But when the parti¬ 
tion was actually carried into effect the 
present Defendants were allotted posses¬ 
sion not only of their proprietory share 
but also the mokurari of the share which 
they claimed to hold under the daughter of 
T. In a subsequent partition suit insti¬ 
tuted by the vendees of T against the De¬ 
fendants for a declaration that T's share 
was not subject to any mokurari and for 
allotting to the Plaintiffs a separate takhta 
out of the takhta which was allotted to the 
Defendants in the pervious suit: • 

'ELeLd-'—That the question was not ex¬ 
pressly decided in the previous suit and it 
was impossible to hold that a decision might 
and ought to have been obtained in the 
previoue partition suit by T ^or the present 


Plaintiffs, and that the Defendants failed 
to make out that the Plaintiffs were 
barred by the rule of res judicata. 

This was a first appeal from the decision 
of Babu Sashibhusan fcJen, Kai Bahadur, 
2nd Subordinate Judge of Gya, dated 0th 
March 1911. 

The facts which led to the prcseift liti¬ 
gation are shortly as follows ;— 

The Plaintiffs allege that they, the De¬ 
fendants and others, are owners of Mouzah 
Bauipur Bara Mosharekat and Altaiugha, 
that the mouzah was partitioned under a 
Civil Court decree passed in partition suit 
No. 82 of 1898 aud each cu-sharcr gut a 
separate takhta for his share, that duj'iug 
the pendency of the suit tlie lUaintiff's ac¬ 
quired one anna share from Mussammat 
Tamizan, mother of Plainlill' No. 3, that 
this share was included in the takhta 
allotted to the Defendants. They further 
allege that they have been in possession 
of this share with the Defendants, that 
they could not got a separate iakida of this 
share on account of the fraudulent acts of 
the Defendants aud of their false allega¬ 
tion of a mokurari title, aud as thn Defen¬ 
dants were interfering with their peaceful 
possession, they had to bring this suit. 

The Defendants who arc members of 
the same joint family deny Plaintiff 's title 
and possession. They also pleaded, inter 
alia, res judicata. 

The Bubordinato Judge held that the 
Plaintiffs were not in possession of the 
takhta in suit and that the partition decree 
in suit No. 82 of 1892 also bars the suit 
aud so he dismissed the suit. The I’lain- 
tiffs thereupon preferred this appeal. 

Mr. Khursmd Hussain for the Appel¬ 
lants referred to Halini Kanta Lahiri v. 
Samamoyi Debya (1) and to a passage at 
p. 531 in Preeman's Co-tenancy to sBew 
the principle upon which an issue between 
co-Defendants b^mes res judibata. 

( 1 ) i» c. w. K. m a) (I9U). 
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Syed Latip Hussain c. Basuko Singh. 

Mr. Kulwant Sahai for the Respondents 
referred to Explanation IV of sec. 11, C. 
P. C., 1908, Ameer Ali and Woodroft'c’s 
Civil Procedure Code, f>. 125 and Dost 
Muhainmed Khan v. Said Begam (2). 

M^. Khurshad Hussain in rejjly, j eferrcd 
to Parsotani Rao v. Radha Bai (3) on tlie 
question of res judicata amongst co-Defen¬ 
dants. 

The Judgment op the Court was as 
follows:— 

Chapman, J.—This appeal arises out 
of a suit foi' a declaration that the Plai/i- 
tiffs hold one anna share in Mouzah Kain- 
pur, that the mokurari right which the 
Defendants claim to hold in this one anna 
share is not so held by them. The 
Plaintiffs asked for a partition. 

The Plaintiffs derived their title to the 
one anna share from one Mussauunat 
Tamizau. The Defendants claim to be 
the descendants of certain persons to 
whom the mokurari of one anna share was 
granted in the year 1859 by one Bibi 
Bukhshan. 

The grant of the mokurari by Bibi 
Bukhslian is not denied. The contest is 
on the question whether the one anna, 
the mokurari ot which was granted by Bibi 
Bukhshan, is the same one anna as that 
which was purchased by the present I’lain- 
tiffs. - The right of the Plaintiffs to one 
anna share in the estate is not now dis¬ 
puted. The question for determination 
therefore is whether the Defendants have 
been able to make out that their mokurari 
was attached to this one anna share. 

It appears, that the ^original entne 
sixteen annas belonged to one Dalib. He 
had two wives named Pati Begum and 
Bibi Bukhshan and a son by Bibi Bukh¬ 
shan named Shah Lai. Bibi Bukhshan 

Ci) I. L. R. 20 All. 81 (1S97>. 

(3) 1. L. H. 82 All. 469 (1910). 


had, as I have stated, granted a mokurari 
in 1859 of a one anna share to the pre¬ 
decessors of the Defendants. In 1862Ihe 
rights and interests of Mussammat Bibi 
Bukhshan and her son Shah Lai in seven 
annas were pu^ up to sale in execution of 
a decree and purchased by two persons 
named Pairan and.Sarifan. In the re¬ 
marks column of the sale certificate it is 
recited that an objection had been made 
by certain persons claiming under the 
mokurari granted by Bibi Bukhshan in 
the year 1859 which 1 have above referred 
t(9. There is then a conveyance by one 
Kabir the son of Pairan acting as attorney 
for Pairan and Sharifan of two annas 
share to Mahamdi Begum the wife of Shah 
Lai the son of Bukhshan. In this deed it 
is recited that the two vendors had pur¬ 
chased the seven annas at t.he execution 
sale in 1862 in equal shares. The sale-deed 
is dated the 16th January 1863. The deed 
makes reference to the fact stated in the 
sale certificate that the^^holders of the 
mokurari had objected. Oi.^he two annas 
conveyed by this deed one-n4]u£j^nna be¬ 
longed to Sharifan and half ahiky^ to 
Pairan. 

Thus after the sale three annas were 
left to Pairan and of these three annas, 
two annas devolved on Pairan’s son 
named Eabir and one anna on her daughter 
Latifan. The mokurari is said by the 
Respondents to have been distributed pro- 
})ortionatel3r and was thus held two-thirds 
under £abir and one-third under Latifan. 
Latifan sold half of her one anna share to 
one Mohur Singh under a conveyance of 
the year 1884. She recites Chat she 
sells 10 dams out of the ono anna inherited 
by her from her father—the Respondents 
had to say that the word “ father ” here is 
a mistake for mother.” I%e other ten 
dams were sold by Latifan to her daughter 
Amirul Fatima by a conveyance, of the 
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year 1688. This daughter sold the ten 
dams to her uncle Eabir by a conveyance 
of •the year 1890. Eabir had, as I have 
stated^ previously inherited two annas 
share. Eabir had thus two annas ten 
dams. In the conveyance*of the ten daiiiK 
to Eabir it is recited that the milkiot and 
mokurari of Amirul Fatima is transferred. 
The Bespondents had to say that the words 
“ mokurari right ” here do nol mean, as 
they usually do, the right to hold the 
mokurari, but mean the right to rec<‘ive 
the rent from the mokuraridar. Tlie ten 
dams which Latifan, Kabir’s sister. sohMo 
Mohur Singh were said to be free from the 
mokurari inasmuch as full price was paid. 
The remaining two annas ten dams in¬ 
herited by the brother and sister from 
their mother Pairan were now in the hands 
of the brother Eabir, and the contention 
is that the mokurari attached to ten dams 
out of this two annas ten dams was iield 
by Eabir. The other ten dams to wl'icli 
the mokurari ^ached passed, the Ttespon- 
dents say, tflj^hiirifan, who, it wi'l be re- 
membeMiipnrchased equal shares witli 
]gefi»j^i*under the sah; certificate ol' the 
l^il^ear 1863. Tamizan is the widow of 
Eabir and Eabir’s two annas ton dams 
were inherited by Tamizan and I y the 
children of Eabir. The Plaint id's have 
derived their title from these pei sons. 

The Bespondents contend that they 
have been able to show that ten dams of 
the one anna now held by the Plaintiffs 
were subject to the mokurari. As regards 
the other ten dams which the Bespondents 
say passed to Sharif an at the execution 
sale of 1863 subject to the mokurari, the 
Bespondents now admit that they Rave 
not been able to trace the passage of these 
ten dams from the possession of Sharifan 
to the poseession of Kakir. So far as these 
latter ten dams are concerned the Bes- 
admlt^dly were unable jto make 


out any case upon the facts. I am of 
opinion that in regard to the other ten 
dams the Bespondents also failed. In the 
first place there,is nothing to show* that 
the one anna share of Bukhshan which she 
had given in mokurari passed at tin: sale 
in 1863 to Pairan and Sharifan except the 
note in the sale certificate above referred 
to, t(> fhe effect that certain persons'had 
ohjeeted tp the sale on Hie ground that 
they held this mokurari, but even it the 
recital in the sale cerl.ificato were held to 
prove that a portion of the pi’ojierty sold 
was subject to this mokurari it would he 
impossi]>le to say what portion of the 
seven annas then sold was so subject, for 
it is not recited what poi’tion of the seven 
annas sold belonged to Bukhshan and 
what to Hhah IjoI- -tlu! joint jiroperties of 
both were sold. Jiukhshan had inlu'iit- 
ed from the previous owner (ialib pre- 
sumahly one-eighth of tJie entire estate and 
Sliah ]jahprobably seven-eiglitlis so that 
from tile commeneiMnent of the story 
there, is insuperable difficulty in tracing 
the one anna subject to Bukhsan’s moku¬ 
rari even as far as Pairan and Hharifan 
and there are other difficulties at later 
stages of the story. 

Moreover if we arc to base our judg¬ 
ment merely on surmises from recitals in 
documents, it is equally jirobable that tiic 
mokurari attached entirely tJu- share 
pmehased by Sharifan. ( See Kx. 'JO 

As against the Bcs|>ondcnt.s’ eoiitenfion 
there is the fact that Mussammat Tamizan 
was registered in respect ol' a feu dams 
share as absolute owner in 1878 (Ex. 3), 
that on the *14111 iMay 1884 she ob¬ 
tained a separate account in respect 
of the ten dams share, she paid revenue 
accordingly, and in 1888 sued in thia 
character successfully in ejectment (Exs. 
19 and 19A). All this is inconsisteut 
with the Bespon^Lrate'.. «»se. , 
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I am not satisfied with the evidence 
offered by the Eespondents to prove pos¬ 
session of the mokwrari. Having regard 
to their failure to adduce the evidence 
that might have been adduced I find that 
they have not been in possession of it. 

The Eespondents then say that the 
question of the existence of this mokurari 
has already been decided in the course of 
a partition suit to which they and the 
Plaintiffs vendors were ixiilies. This 
partition suit was filed by one i'akidi 
Hussain, one of the co-sharers of the 
Mauza, in September 1898. The Ecs|H>n- 
dents were co-sharer proprietors of the 
Mauza and Mussammat Tainizan was also 
a co-sharer proprietor. 

On the 5th of October 1898 a written 
statement purporting to have been filed 
in that case by Mussammat Tantizan 
stated that the extent of her proprietory 
share had been correctly stated in the 
[daint and that she too desired i)artition. 
Three months later^ in January 18.)9, the 
Defendants put in a written statement 
contesting the suit for jiartition upon 
various grounds and incidentally claiming 
that in addition to their proprietory share 
as stated in the plaint they had held a one 
anna mokurari right under Defendants fi 
and 10 the daughters of Mussammat 
Tamizan. There is nothing to show that 
this claim to. a mokurari was brought to 
the notice of Mussammat Tamizan who 
was not contesting the suit for partition. 
The contest was only between Yakub 
Hussain and the present Defendants. 
The Plaintiffs in the present suit say 
that an issue was framed i^ that partition 
suit between the contesting parties upon 
the subject of the mokurari claim of the 
Defendants who were the contesting 
Defendants in the partition suit and that 
on the 2nd March 1899 the Defendants 
^udulently caused a petition to be filed 


on behalf of Mussammat Tamizan and 
her two daughters admitting the Defen¬ 
dants’ claim to the mokurari^ that this peti¬ 
tion was merely filed and that no order 
was passed upon it. This petition has 
never been proved and if the Defendants 
seek to rely upon this admission of the 
Plaintiffs they can rely upon it only as 
a whole. Moreover the evidence to the 
effect that Mussammat Tamizan and her 
daughters were not in fact parties to this 
petition, whatever it was, has not been 
rebutted. No evidence has been offered 
that they were in fact parties to it and it 
is the fact that no order was passed on the 
petition by the Court. 

An issue was framed on the subject of 
the mokurari on the 7th of August 1901. 
Yakub Hussain, the Plaintiff in that suit 
who had himself purchased a' portion of 
the share held by Mussammat Tamizan, 
admitted, as it was to his interest to do, 
that the contesting Defendants did hold 
the mokurari they claimed^ the one anna 
retained by Mussammat T&^zan which 
had not passed to the Plaufti^ Yakub 
Hussain under his recent purchase^i^be 
order of the Court was that the issue 
garding the mokurari be expunged. 

Then followed the judgment of the 19th 
August 1901 directing the partition In 
the course of this judgment it is again 
stated that the issue regarding the one 
anna mokurari claimed by the contesting 
Defendants- has been expunged. The 
judgment notes that Mussammat Tamizan 
and her daughters together with the other 
Defendants in the case merely state their 
own share which means, 1 take it, that 
they made no ooifi>est. It appears how¬ 
ever that subsequently when the partition 
was actually carried into effect, the present 
Defendants were allotted possession not 
only of their ]^prietory share bttt also 
the! mokurari dt one onn» which they 
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after the outbivak of (lie present 
War, we di'seussed in these colnuiiis 
thedebateable (piestion as to (bo rifibl of a Coip- 
jiany eoJii['o.<ed chiefly of alien enemies but regis¬ 
tered in any part of the British Pjni]iire lo sue in 
the British’('oiirts. At that time the, decision of 


the House of Lords in the case of Jauson v. 
Driejontein Cou/ioUtJated Mincft (Ld.), fl9()‘2] 
A, C. 484 was regarded as the leading authority 
which had declared' the right of such (Com¬ 
panies to sue by reference to its British domicile 
irrespective of any other consideration. Wo 
ventured at the time to present a view of the 
question^ from certain standpoints which m 
our opinion had not been sufficiently considefed 
in that or any previous caee. We have there¬ 
fore great satiSfjiotion in noticing that in the 
recent House of Lords Appeal in Dalmier 
Company, Ld. v. ContimMal Tyre, and Rubber 
VtO. (Oreat Britain), Ld., Lords Packer, Mersey, 
‘Kinnear, Sumner and Lord Halsbury as well to 
Or ymit e;fteQt propounded a view of the . law 

V. 'u ' * - . .1 


which lends now an authoritative supiort to the 
view we have maintained in these columns. 


We exiiresse<I our independent view of the 
question in our issue of the 31st of August 1914 
(18 G. W. N.’ccxxix) at a time when, so far as 
we ufe aware, no case involving (his (jues- 
(ion had come up before the Courts for decision. 
But in the ConlinenUil Tyre Co.’s case, (19 C. 
W. JS’. xciii) which came before the C^ourt of 
Appeal in England and was decided by the 
Ijord Chief Justice of England, the Master of 
the Bolbs (I jOJ'd Cozens Hardy) and three other 
Law Jjords on the 19th of January 1915, their 
Jjordshij)s naturally took the same view as had 
been previously done by the House of Lords in 
the /InV/o/ffc/n ease. Only Lord Justice 
Buckley recorded a disservlicnt judgment. Wo 
had the temerity at the time to question 
whether (lie view of tlu! majority of the Court of 
Afipeal was not after all based on technicality 
and whether placing a Com^iany or a corpora¬ 
tion in the category of a “ person ” of British 
domicile in spite of its afiparent enemy 
cliaracter was not in fact disregai'ding the “sub¬ 
stance ’’ on whicih their Tjordships ])urported 
to base the judgment and adhering to a mere 
matb'r of “ form “ for which, Lord Justice 
Buckley, amongst other grounds, differed 
from their Lordships. We would invito 
attention to our remarks on this oonnec^ 
tion in onr issue of the 22nd of February 19 
(sec 19 C. W'. N. Ixxiii). But the opiiiion of 
so many eminent Judges having prevailed in 
the Court of Apjieal we did not venture to criti¬ 
cise the judgment although we adhered to our 
own opinion on the subject as exfilaineil 
much earlier a^d quite ind('jx'ndently of this 
or any other specific case. 


This is what we wrote on the subject on.the 
31.sfc of August 1914 (18 C. W. N. ccxhi). ■ 
According to Enelish Law aU trade iaten^wee 
between enemy subjects *' dividect! |by tb* Hae of 
war” is prohibitedMt U'ibt tdemo whkb 

ean grant a tr»d4 luNsitt'i of suit Let 

, • inf '' 
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US now apply this English doctrine to alien 
Companies registered in this country. It may be 
said that when a Company is registered in this 
country it has a trade domicile in this country. 
Further, that a company so registered is a ‘‘ juristic 
person ” in the eye of the Jaw and that in its 
cDri>orate capacity it is quite distinct from the 
members composing it w'ho may be all aliens, and 
by reason of its domicile it is entitled to sue. 
Theoretically and also as an abstract proposition of 
law this may ajjpear to be all right. But a Court 
of law will in every such case have to look 
beyond this and take into consideration the 
concrete facts, as they may be in each case. The 
mere fact of registration undcsr the Companies’ 
Act in this country cannot give the Court a 
jurisdiction, if the “ principal place of business 
and chief control of the business '' is in the 
enemy country. This has to be ascertained by 
entering into the facts of each case. According to 
the English view of Public International l-iaw th(^ 
residence or trade domicile of the Corporation has 
to be fixed by reference to its “ principal place of 
business and not by the fact of its doing business 
in another country even under a reigstcred name. 

Next, a Company is no doubt a “ juristic per¬ 
son,but one has got to see wIkj are the real 
persons in authority behind it and for whose bene¬ 
fit the business is being done. Jf it is a registered 
Company, it is surely the directors who have the 
control, management, capa(uty for contract, e^tc., 
behind this “ juristic person.’' The latter is but 
a name for purposes of suing or being sued as 
also for designating the concern in all its 
transactions for the sake of convenience. The 
directors have been described by th(' House of 
Lords to be the “ managing partners ” of the 
Cornpapy. They are under the provisions of the 
Company Law (?ntitled to bind the shareholders 
by all their acts which are not vltra vires. In this 
respect they may be said to wield larger authority 
than even managing partners of a firm. So far 
as the outside world is concerned, the directors 
are the dr fnrto Ctimpany. It naturally follows 
that if the directorate of a Company is comjwsed 
of enemy subjects, they wc^uld no more be entitled 
to sue or transact business than the managing 
partners of a partnership business composed of 
alien enemies and British subjects. In fact on 
the outbreak of • war alien enemy directors of 
Companies registered in this country according 
to the doctrines of English Law would become 
fv net 1(8 officio, 

A mixed directorate of a Company even with 
a British or Indian domicile is therefore incap¬ 
able of making anjr contract or of instituting 
any suit or transacting any business of the Com¬ 
pany without the license of the Crown. It is not 
necessary for such difectors to retire or resign 
because on the declaration of war they ipso facto 
become fuvetus officio as in the case of partnerships 
w'hich in the same way become dissolved. The 
shareholders must then proceed to elect directors 
in their places, and such of the shareholders as 
may be alien enemy subjects cannot exercise any 
right of shareholders at such election or any 
other business of the Company. A Court has to 
flcrutimze all these facts beforts it can allow any 


suit by a Comimny of alien’enemies, even when 
registered within jurisdiction, to proceed. The 
English Law makes no presumption as to right of 
an alien enemy subject to sue, contract or transact 
any business from the fact of residence or even 
trade domicile of a person bearing primd facie an 
enemy character. The presumption is always the 
other way and the onus is always on such persons 
to show that they do not have the enemy 
character. 


In the Conlinental Tyre and Rubber Coni- 
panic's case Lord Parker who on the 30th June 
last delivered a written judgment on his own 
and on behalf of three of his brother Lords, at 
the conclusion summarized the law laid down 
l)y them in the following propositions :— 

1. A company incorporated in „the United 
Kingdom is a legal entity, a creation of law with 
tlio status and capacity which the law confers. It 
is not a natural person with mind or conscience. 
To use the language of Buckley, U, J., “it can 
be neither loyal nor disloyal, it can be neither 
friend nor enemy.'' 

2. Such a company can only act through agents 
properly authorized, and so long as it is carrying on 
business in this country through agents so author¬ 
ized and residing in this or a friendly counti’y it 
is prlmd farir to be regarded as a friend, and all 
his Majesty’s lieges may deal with it as such. 

3. Such a company may, however, assume an 

enemy character. This will be the case if its agfmls 
or the persons in dr facto control of its affairs, 
wdicilicr autliorized or not, are resident in an 
enemy country, or, wherc\*'r resident, are adher¬ 
ing to the enemy or takingiinstructions from or 
acting under the control of en.'jrne.8. A person 
knowingly dealing with the conipany in such a 
ca.se is trading with the enemy. 'P' 

4. The character of individual shareholJteii..^ 5 ^»an- 
not f>f itself affc'.ct the character of the compfrrij' 
This is admittedly so in times of peace during which 
every shareholder is at liberty to exercise and en¬ 
joy such rights a.’si arc by law incident to his status 
as shareholder. It would be anomalous, if it were 
not so also in a time of war during which all such 
rights and privileges are in abeyance. The enemy 
character of individual shareholders and their con¬ 
duct may, however, be very material on the ques¬ 
tion whether the company’s agents, or the persons 
in dr fa^ /''^control of its affairs, are in fact adher¬ 
ing to, taking instructions from, or acting under 
the control of enemies. This materiality will vary 
v/ith the number of shareholders who are enemies 
and the value of their holdings. The fact, if it be 
the fact, that after eliminating the enemy share- 
holders the number of shareholders remaining is 
insufficient for the purpose of holding meetings of 
the company or appointing directors or other 
officers, may well raise a presumption in this re¬ 
spect. For example, in the present case, even if the 
secretary had been fully authorized to matiage the 
affairs of the company and to institute legal pro¬ 
ceedings on its behalf, the fact that he held one 
share only out of 25,000 shares, and vrM the only 
shareholder who was not an eoemy, might well 
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throw on the company the onus of proving that 
he was not acting under the control of, taking his 
instructions from, or adhering to the King’s 
cfhemies in such manner as to impose an enemy 
character t^n the company itself. It is an a. fortiori 
case wlicn th^ secretary is without authority and 
necessarily depends for iho validity of all he does 
on the subsequent ratification of enemy share¬ 
holders. The circumstances of the present case 
%verp, therefore, such as to require •close investiga¬ 
tion and preclude the propriety of giving leave to 
sign judginent under Ord. xiv., R. 1. , 

5. In a similar way a company registered in the 
United Kingdom but carrying on business in 
a neutral country through agents properly auth<»r- 
ized ajid re.sidpnt here or in the neutral country 
is prirnd fork to be regarded as a friend, but may, 
through its agents, or persons in </<■ fadu control of 
its affairs, assume an enemy character. 

6. A comiMiny registered in the United Kingdom 
but carrying on business in an enemy country is t* 
be regarded as an enemy. 

Jt will seem that the learned Lords have gone 
upon the question of dc fuclo control as deter¬ 
mining the enemy character of the CV»mj)any in 
spite of its apfwrent de jure domicile. 


Jjord Ifalsbury, who delivered a separate 
judgment, says tHe following about the Com¬ 
pany, its enemy directors and oiuany share¬ 
holders :— 

“ But this machinery, while perfectly lawful in 
pcatu'ful time, became absolutely unlawful when 
the fierman traders at war with this country. 
It seemed to him tiifn the question became very 
plain when one ^|!^icd the language of the law 
to the condition'of things when war was declared. 

* . * ♦ * * 

Tliet (Che Germans) could neither meet here, nor 
awn they authorise any agent to meet on any 
xTompany business. They could neither trade with 
the subjects of the country, nor could any Britisli 
subject trade with them. Nor could they comply 
with the provisions as to government of the Com¬ 
pany which they are bound by their incorporated 
character to observe. 

In^ these circumstances it became material to 
consider what was this thing which was described 
as a “ C/orporation.” It was, in fact, a partnership 
in all that constituted a partnership except the 
names, and in some respects the position of those, 
whom he would call the managing partners. No . 
one could doubt that the names and the incorpora¬ 
tion were^ but the machinery by which the pur¬ 
pose (giving moneys to the enemy) would be 
accomplished. The a.bsence of the authority ito 
issue a writ was only a part of the lar(jer question. 
No one had authority to issue a writ on behalf 
of an alien enemy because he had no right himself 
to sue^ in the Courts of a King with whom his 
Sovereign wgs at war.' No person, or any body 
of persons, to whom attached the disability of 
m such circumstfimees could have authority, 
Aad to attempt to shield the fact of giving tho 
epemy the money: due to them by the machinery 
invented tof a l|Mul purpose would be equivalent 
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to enclosing the gold and attempting to excuse it 
by alleging that the bag containing it was of 
English character.” 

Tho aiviilogy given by .11 is Lordship is very 
aj>|)o.sito in bringing onl the distinction between 
the ■' form ” and tho ” substance." W'© are 
glad to find that the poiiits'of view from which 
wo presented tiio legal position of British Com¬ 
panies chiefly c;omp)sod of alien eiusinies find 
suj>port from thi' highest jiiduial aulhority iu 
the Emj)ire. 


Sir James Sterling. 

Sir James Sterling whose death lias been re¬ 
cently announced had a remarkalile eaixer both 
in his early life and later on as a Judge of the 
Chancery division of the High Court in Eng¬ 
land and as a Ijord Justice of Appeal. He was 
born in .\bei'deen in IHbO. He was the sou of 
a minister of the United JVesb 3 ’terian Cdiurch. 
He received his early education in a Crammar 
School and at LIkj Aberdeen Cniversitv. Erom 
there he w ent to the Trinity ('oUege, Cambridge, 
with a scholarship. He ended his Cambridge 
caieer by becoming the Senior Wrangler and 
the Eirst Smith’s .Prizeman of his year—Ib’fiO. 
He could liavo easily secured a Cambridge 
Eellowshi[) and acquired further distinction as a 
mathematician or a scientist, but faith in his 
own Church, a disinclination to join the 
Church of England and a certain amount of 
hesitancy in his own mind as to w’hether he 
would lie welcome in such a stronghold of the 
Cliurch of England made him take to law as a 
career. He was called to the Bar at Lincoln’s 
Tim iu 1BG2. He began his career as a 
law reporter. He with certain otlier junior 
members of the Bar, who later on dis¬ 
tinguished themselves at tho Bar, on the 
Bench and in politics, first took to con¬ 
ducting the “ New Reporl.s.’’ Amongst his 
colIeague.s in law refiorting may be mentioned 
Lord ITerschell, Lord (^ourtney, Cord Havey, 
and others. After his independent yenturo in 
law reiHirtiug became a failure ho joined the 
Incorporated Socuidy of Tiaw j 

the English LavV Reports were first estabUshw* 
in 1865. While serving as a law re^vter ha 
secured a good junior ]>raclice at the Chancery 
Bar and in 1881 became Junior Counsel to the 
Treasury. In 1886 ho was appointed to the 
Bench when still practising as a member tbb 
Junior Bar and we need not wonder t]|i^ 

when we reraeraber that snch distinghishcd 
English Judges as ^Willesv i^ar^, Blaekbura, 
Haunen, 'Willdns,. A, L. Siaith, 
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Mathew, were all likewise promoted. Amongst 
the present occupants of the English Bench 
Lord J’arker, Mr. Justice Sargent, Mr. Justice 
Kowlatt were also elevated to the Bench from 
the junior Bar. Bnring I he fourteen years that 
the late Sir James Stei iing was a Judge of the 
Chancery Division he enjoyed the unbounded 
confidence of the litigants, lie was as remark¬ 
able foi^' his learning as for hi,s patience, 
courtesy and desire for dohig justice. All 
tJiesc virtues made him rather slow but his 
judgments were seldoju upset on ai)])eal. .As 
a IjurI Justice of Aj)])eal he onec withdrew a 
judgment out of defiTcnce to the opinion of his 
colleagues and the House of Lords eventually 
upheld the view from w'hich ho had rcjsiled. 
Lord iJalsbury is said to have once lemarkod 
that the greatest of judicial gifts was the power 
to listen and the late Sir James Sterling L'ad 
this great gift in addition to all his other judi¬ 
cial virtues. Inclination to defer to the opinion 
of his colleagues in the Court of Ajtpcal was 
regarded as a sign of weakness. 

Appearance of counsel before the Bar of 
another Court. 

The following, which wc take from the. Law 
Times of the 1st of July last, will be found inler- 
estiug in view of the right of counsel of one Bar 
to apjiear at the Bar of any other Court of 
Justice of His Majesty the King :— 

In one of the last prosecutions for high treason 
in Scotland, that of Andrew Hanbe in 1820, an 
interesting question was raised as to the right t)f 
a member of the English Bar to appear—a ques¬ 
tion which might have had an exact parallel in 
the Casement case if Serjeant Sullivan, the leading 
counsel for the defence, besides being a member 
of the Irish Bar, had not also been a member of 
the English Bar. In the Scottish case the Crown 
authorities brought down Serjeant Hulhx-k of the 
English Bar (afterwards Baron Ifullock) to assist 
in the prosecution. Jeffrey (afterwards Lord 
Jeffrey), who was leading counsel for the accused, 
strcnuou-sly objected to Hullock’s appearance, 
basing his objection on the ground that the court 
was a Scottish court where an English barrister 
had no right of audiencje. He presented an elabor¬ 
ate argument upon the point which is fully re¬ 
ported in State Trials, vol. 1, pi* 651 et aeq. The 
court declined to accede to Jenre,v’8 contention 
inasmuch as the commission under which they were 
sitting was issued under the Groat Seal of Great 
Britain, which thus created not a Scottish, but a 
British court. It appeared, moreover, that pre¬ 
cedents were against Jeffrey upon the point. On 
the trials of the rebels at York and Carlisle in 
1746 Severn! Scots advocates appeared for the 
pnsoners: it also appears from a note to the 
r^ort that in 1718 John “Willes (afterwards Chief 
•i^Mtice. of the Common Pleas) and Serjeant 
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Haubury conducted prosecutions for treason at 
Perth and other Scottish towns; and that in 1716 
the Sottish Solicitor-General and other Scottish 
advocates appeared at the trials for high treason 
at Carlisle. Referring to Jeffrey’s objeqpou to the 
Incus standi of Hullock, Lord Cockburn, in his 
memoir of Jeffrey, says that this was the only 
occasion on which he got on bad terms with a pro¬ 
fessional brother. 


■ CURRENT INDIAN CASES. 

(Civil.) 

Mislah-c by agent of Court in carrying out its 
directions. 

Ramciundra r. Krishn.ui, I. L. R. 40 
Bom, 118. 

The Court will not allow a mistake of one 
of its agents in <!arrying out its directions to 
'U'oik ponuanont injustice. 

Father’s debts, 

Ramcijandra t‘. Narayan, 1. L. R. 40 Bom. 
12G. 

A Hindu son cannot avoid the payment, of a 
debt contracted by his father in carrying on 
trade in conti-avention of (ievernment Servant 
Conduct Rules. 


Indian Company's .let, .secs. 68, 147. 

T.\ TUE M.ATTER OF THE IXDl.VN SPKCIE BaNK, 
I. L. K. 40 Bom. L‘14.Vr 

I’nder sec. 117 of the Treifpn Companies Act, 
1882, the ("ourt has )x)wer ^en settling the , 
list of contributories to rt'ctify the i*egister of 
members in all cases vvhej’o such rectification' 
is required in pursuance of sec. 58. 

If two parties are disputing as regards the*' 
o‘wncrshi[) of a share the Company would be 
justified in declining to do anything until the 
dispute was settled and in such a case the Courts 
may exercise their discretion in deciding the 
dispute in a summary way under sec. 68, But 
the more fact that a shareholder has made a, 
coritract with another party to sell his share 
cannot by itself bring about an omission by the 
Company without sufficient cause, as contem¬ 
plated by the section, to enter the purchaser’s 
tiaine on the register of shareholders. 

(Criminal.) 

Tried by jury. 

Emperor v. F.akira Appaya, I. L. R. 40 
Bora. 220. * 

Non-direction on a material point by a Jn^a 
in his charge to the jury is misdirection justify¬ 
ing the reversal by the High Court of the verdict 
of the jury. . ■ 
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BNaiilBH LAW COURTS. 

* COURT OF CRIMINAL APPEAL. ENO- 
JjANBefore Ridley, Avery and Atkin, 
JJ. li. V. Finch. Ith July J9J6. 

Non-direction to jury amount^ to misdirec¬ 
tion. 

The Appellant was convicted of larceny of 
various articles from different ijex'sons by 
trickery and was sentenced to six uionths’ im¬ 
prisonment witli hard labour. 

Aj)peal was [)referred on the ground that 
although the plea of alibi and want of proper 
identification by the witnesses were raised by 
the accused, no sufficient directions were given 
to the jury in* res[)ect of those points. 

Court held that as the trial judge did liot 
sufficiently direct the attentioji of the jury to 
these ijoints, such non-direction amounted to 
misdirection and the trial under the circum¬ 
stances wa.s unsatisfactory and the conviction 
must be set aside. 

Mr. Hugo Young, K. C. (with Mr. Arthur 
Ward) for the l^ppellants. 

Mr. A. D. L. Finucinorc for the Crown. 


COURT OP API’EAT.. —Before The 
Master ok the Ji)LLs, Lord .Tustice JTck- 
PORD and Mrj^’stic’E Neville. Heath's 
Garage, Ltdedges. 3rd June 191(5. 

The duty of the owner and occupier of land 
joining a highway. 

W^hile the IMainl ill's' motor car was being 
driven along a public highway, a niimbor of 
sheep jumi>ed in front of the car from the De¬ 
fendant's land with the result that the car was 
overturned and suffered damage. The sheep 
belonged to the Defendant. The J’laintiff 
claimed to recover damages from the JTefeudant 
because, he alleged, that the fence of tlie field 
had gaps in it and that the accident was a 
natural consequence of the sheep escaping 
through an inadequate fence. The County 
Court found for the I'lainliff but the Divisional 
Court dismissed it on appeal. The Master of 
the Rolls, in the course of his judgment dis¬ 
missing the appeal, said :— 

The first question to be considered was, what 
was the duty of the owner and occupier of land 
adj^tong a highway? Was he bound to main¬ 
tain a hedge or fence to prevent sheep from 
-strayipa on the highway? He put aside the 
case Wnere, either by the provisions of a local 
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Enclosure Act, or by prescription, or otherwise, 
a duty to fence was imposed and he treated the 
highway where the accident hapj.>ened as an 
ordinary highway. It was remarkable that 
there was no direct decision on the point, but 
there were dicta which had to be considered. 
In Goodwyn w.'ChevcU-y (i H. and N., 634) 
Mr. Baron BramwcU said " a person is not 
bou?id to fence his land;” and (,^ief Baron 
Pollock agreed. In Jonc.H v. Lee flOO L. T., 
123) IMr. Justice Bunkes said that at common 
law there was no duty on an ow'iier or occupier 
of land adjoining tlu' highway to )>revent 
iinimals from getting on the liigluvay, and it 
bad not been argued that any such duly cotdd 
he creat(^d under the Highway Act. lii Kllis 
V. lianiiard (10(5 Tj. T., 53) Lord Justice 
Buckley expres.sly sippi’oved of that doctrine; 
but LoihI .Ju.^tice Vaughan Williams dissented, 
at least if the sheep or cattle were so numerous 
as to obstruct the highw-ay. And the ('oiirt of 
ApjK'al in Higgins v. Scnrle (100 L. T., 280) 
indiciUed llieii" apjwoval of the d(X'trine laid 
down by Air. Justice Baiikes. lie was prepar¬ 
ed to hold that in ordinary cinuunstances there 
was no duty to prevent harmless animals like 
sheep from straying on the highway, and that 
it made no difference wdiethcr the action was 
sought to be ha.sed on negligence* or on a nuisance 
to the highway. An animal like a sheep, which 
was by nature harmless, would not fairly he 
regarded as likely to come into collision with a 
motor-car, and the owner of the sheep could 
not he held liable on that footing. The reason¬ 
ing of the f'ourt of Common Pleas in Co.r. v. 
liurbidge (13 C. B., N. S., 430) seemed to cover 
the present ease. 

11 was true that under the Highway Acta, 
1835 and 1864, certain penalties might be 
imjxised on anyone whose cattle were found 
straying on the road. That was a new remedy 
given for the protection of the public, but it dia 
not render a man liabltf to an action at law. The 
fine im^xised by the Just ices was the only 
remedy available. 

It was conceded by eoun.sel that there was no* 
trace that any duty had been established against 
the occupier of land adjacent to a highway to- 
Avards a member of the public, no indictment 
liad been found for nuisance by penmttitlfcg 
cattle to stray. 

Messr.s. Matthews, K. C. and Shadier t)ie 
Ajqjellants. 

Mr. Joy for the Respondent. 

B. .D. . ' ' 
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-KING’S BENCH DIVISION—Before Mh. 
Justice Atkin. Dickson d Co., Ld. v. 
Devitt. 31st May 1910. 

Liability of an Insurance Broker for not 
carrying out his clients' instructions. 

Dickson & Co., Plaintiffs, wore the agents 
of a Bubber ('Oinpany, which had pniv.hasc-d 
some inacliiner\. The I’laintiffs instructed the 
Defendant^ to insure Marine and War Bisks, 
the iiiachinerv for sliipinent per S. S. “ Hiiwa 
Maru ” and/or other steamers from Ijondon to 
JV>rt Dickson in Singa|)oie. The Defendant 
effected an insurance on the machinery 
against Marino Bisks per “Suwa Maru” and/or 
Hteamers from Jjondon to Port Dickson, but 
by some mistake only effected an insurance 
on the machinery against War Bisks per S. S. 
‘‘ Suwa Maru.” Tbe machinery was sent 
ultimately in the ” Yasaka Maru ” which was 
torpedoed by the enemy and lost. The Plain¬ 
tiff's sued the Defendant for hi.s negligent 
breiich of duty. The defence was that llie 
Idaintiffs had in their possession the policy of 
insurance from which they ought to have 
known that the policy did not cover a ship¬ 
ment by ” Yasaka Maru ” against W'ar Bisks. 
The learned Judge, in allowing the. claim, 
said : — 

The Plaintiff's said that tlie Defendant had 
committed a breach of his contract to carry 
out the instructions which they gave to him. 
There was no question th;it the Defendant had 
broken his undertaking to carry out the insur¬ 
ance, and there was IherefoK* a breach of con¬ 
tract on hi's i)art. If the undertaking by the 
Defendant was lo carry out his instructions with 
reasonable care, anil .skill there had been a want 
of reasonable care and skill on the part of tho 
Deferidant’s servant. The circumstances could 
easily be explained; but it was clear that thert^ 
was carelessness by the Defendant’s clerk in 
preparing the slip. The carelessness did not 
stop there, because the Slip after it had been 
signed by the underwriter n’as brought back, 
and the debit note was prejiared from it in the 
•Defendant’s office and w'as supposed' to be 
checked by the clerk, and on the f^ce of the two 
debit notes the difference appeared. 

He thought that there was a duty on a broker 
to see that the slip was prepared in accordance 
with his instructions, and the client was en¬ 
titled to rely on. the broker’s checking the 
policy. There had been a breach (rf contract 
by the Defendant both in not carrying out his 
instructions, and also in not carrying them out 
with reasonable care and skill. 


It W'as said, however, that even though there 
had been a want of care and skill by the Defen¬ 
dant, yet the loss w'as due to the negligence of„ 
the T?iaintiff8 themselves, because if they had 
looked; at the documents they would have seen 
that the goods were not covered while they were 
in the ” Yasaka Maru.” The question was 
w'hether the loss was the reasonable and natural 
consequence ol" the Defendant’s negligence. 
'I'hat que.stion de|Kmdcd on a consideration of 
the facts in each case. He thought that a. 
client was entitled to ivly on a broker’s carry¬ 
ing out his instructions to insure, and that the 
client was not, us between himself and the 
broker, hound to see whether those instructions 
had been carried out and to look at the docu- 
nienls himself. '’J'horefore he thought that it 
wa\^ the natural result of the Defendant’s hreacli 
of co)itract that the T’laintift's put the, godfls in 
the ” Ya.saka Maru.” If the ]X)licY had been 
in accordance, with their instructions the Plain¬ 


tiff’s would have boon cove.rod ; but as it was not 
in accordant* with tho.se instructions the}' were 
not covere<l, and therefore the loss must fall 
upon the Defendant. • 

Messrs. Bochc, K. C. and Wright for the 
I’laintiffs. 

Me.<!.srs. Ijcck, K. V. and Raeburn for the 
Defendant. 

B. D. 
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Recant deelalone not yet reported. 


(The Important onoR to bo folly ropg ted hereafter.) 

Timl Ai*PRr,L.\TR .luRiSDiOTioN. Before ('HiTTf 
and Walmsley, JJ. Appe.\l puom Ap- 
'PELL.\TE Decker No. 941 of 1914. 
BEWART CH. MUNSHT, Plaintiff, Ap¬ 
pellant V. MANIADDIN JOABDAR & 
OKS., Defendants, .Resjwndents. 17th 
March 1916. 

Civil Procedure Code {Act V of 1908) see. 
103—High .Court deciding question of fact on 
second appehl. 

One Prasannaraayi I.)asi possessed certain pro¬ 
perties. These she settled by a permanent 
lease wdth Abdul Gani Munshi and Mainaddin 
Joardar. She had two sons, Khudiram and 
Jliralal—Khudiram was in agreement with his 
mother, but Hiralal was at that time supposed 
to be settling up a title in himself to half 
of the properties and disputing his mother's 
right as owner under his father’s Will. The 
selami payable was a^eed! to be Bs. 400, of 
which Bs. 200 was paid in oash and fox^thf re¬ 
maining Rs. 200 the property Wf^^,,in6]rtgage4‘ 

- 
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An ekrarnama was executed that if Hiralal 
succeeded in establishing his right to these 
properties, the mortgage for Es. 200 would be 
‘invalid. The period for which w'as fixed for 
this ekmrnama to be operative was 13 years. 
By a kobala fiiralal i)urix)rted to sell eight annais 
of the properties to Hatem Joai'dar and others. 

Prasannamoyi transferred her interest in the 
mortgage to the present J’laintiff. Plaintilf 
brought this suit after the exjury of 13 yeajs 
and the Munsif gave him a. decree, holding 
that the kobala by Hiralal was merely a 
collusive transaction and the Defendants Ijave 
never been dispossesed. 

On apj:)eal tlio learned Subordinate Jtidge 
remarked, apparently contrary to the fact, that 
it was admitted by both the parties that though 
the Defendants JS'us. 1 and 2 got a patta ior 
the whole of the lands, they only got possession 
of half of the lands and not the whole. Pro¬ 
ceeding 0)1 that sup|x>sed admission the learned 
Subordinate dlulge omitted to decide that one 
im|)ortant question of fact about possession. 

Exercising the j)ower given under sec. 103, 
(1. P. C., thejy Lordships determined that 
question of fact iqxu) ])ornsal of the evidence 
and foumi that the decision of the lower Ap¬ 
pellate Court was wr(tng. The decree of the 
lower Aiqxdlate Court was therefore set aside 
and that of the first Couit restored and affirmed. 

Babiii Jadunj^ KanjiM and Bkudhar 
Haidar for tho^np}>ellant. 

Babu Hit dulin (for Babu Oour Ch. Pal) 
• for the Hesjwndenis. 


Civil Rkvisional JimisnicTiox. Before D. 
Chatthujku and ^viiwnoi'Ln, ,7,1. Civil 
EplhNo, J6601O9IO. BEPIN BEHARI 
HAIIA, PlaintilT, Petitioner v. ABDiyi, 
BARIK AND ORS., Defendants, Opposite 
Party, sot]) and 27th dune 1910. 

Civil Procedure Code (Act P of 1008), Or. 
9, r. 9, whether application for revival of an 
application lies under — Bee. 141, ,'tcopc and 
effect of—A Iternative remedy by way of Review 
ntider (tec. 114 or Or. 47, r. 1, whether avail¬ 
able—Conversioii of an application under the 
former section to one under the latter section if 
allowable—Provincial Small Cause Courts Act 
(Act JX of 1887), sec. 17. Proviso—What it 
actually requires. 

This was a Rule granted against an order 
of ,S. C. Ghosh, Esq., Munsif at Dacca, dated 
the 15tb Jmiitay 1916. The Petitioner brought 
a BmaU Cause Court suit against the Opposite 
Pjqrty, %hioh auiit^as dismissed for default 
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of the Plaintiff (Petitioner). Thereafter the 
^Plaintiff put in an application for the restora¬ 
tion of the suit, winch a])plication too wjis 
dismissed for Plaintiff’s default. Eventually 
the Plaintiff put in another a|)pIication under 
Or. 9, r. 9, for reviving llic latter application, 
but the Munsif, on 15lh January 1910, 
dismissed the application on the gromid that 
such an appliciition does not lie. On this 
latter date the Plaiutifl' had put another 
application for treating llu', aho\(? application 
as one under Or. 17. r. 1. But the Munsif 
rejected both the applications. 

Babu Jitendra Nath Roy for the l.\ tilioner.— 
An application for the rcsloiatio)) of a suit 
dismissed for Plaintiff’s default lies under Or. 

9, r. 9. See. Ill of the now Code makes 
the juoeediire for suits applicable, so far iw it 
can be, in all proceedings. Hence an applica¬ 
tion for the revival of an application lies 
under Or. 9, r. 9. The cases iu 12 C.' ]j. J. G 
and 19 C. \V. N. 758 are authorities on the 
fioiut. The history of the o'd sec. 017 in the 
coui’sc of its transformation into sec. 141 of 
the new Code only shows that Or. 9, does not 
a]>ply to execution pioceoding-, because the 
procedure for suits <-amiot couvenienlly ho 
made applicable to execution proceedings. 
The Privy Council decision in 17 All. 106 only 
says that “ proceedings " include original 
matters like proceedings in ju-obalc, etc., which 
means that among proceedings of other kinds, 
it includes original proceedings—it does Jiot say 
what it excludes, but what it includes. The 
>r)msif was wrong in refusing the Review ixiti- 
tion, saying there was no fraud as was in the 
case cited before him. Review was available 
for any “ sulfieient reason ”—it cannot be 
limited to fraud onlv, as he has done. Refers 
to 26 Cal. 598; LO'c. W. N. 013. After all 
(lie Court ought to have looked to <bc substance 
rather than to (he form of (be app'ication. 
Refers to JO All. 390. 

Rabn Monmotho Nath Roy for the OpfKisite 
Party.—Conversion of an apjJication under 
(,)r. 9, r. 9, to one for review under Or. 47, 
r. 1, cannol bo allowed. Refers to K) C. W; 

N'. (Not<-s) aftd 2 C. W. N. 318. The appli*. 
cation under Oi'. 9, r. 9, does not lie. Sec. 

141 does not make procedure for suijs ap^l- 
eable to all pr(K>e< dings. According to th»' 
JVivy Council decision in 17 All. 106, it 
onlv' to original proceedings. Sfeb,. 141 ni*t 
made any material chan^ in the law. Beifertl 
to 41 Cal. 1. As reg^s ^ Review peti^n, 
it cannot lie ae th®?® dopo^fr nnder sen. , 

!' ., ' 266 '''.,’/.::',-,'^ 
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17 (proviso) of the Provincial Small Cause 
Courts Act. Refers to 18 Oal. 83. 

Held, following the decision in 19 C. \V. N. 
758 that an application under Or. 9, r. 9, foi’ 
the revival of the previous application lies 
under the provisions of sec. 141 of the new 
Code, The Munsif ought to have considered 
also the application for review. Sec. 17 (pro¬ 
viso) of the I’mvincial Small Cause Courts Act 
requires df(posit security only in cases of aji- 
plications for setting aside an ex parte decree 
where a decree has been passed, or for review of 
judgment where a judgment has been passed. 

Their Ijordshi 2>8 made the Rule absolute and 
set aside the order complained of. 

J. R. 


Criminal Rrvisional .TuRismcTjox. Bcbjri; 
Sanderson, C. J. and Walmslky, ,7. Cri¬ 
minal Reference No. 1 LI of 1910. 
CHANDRA MANDAL and ors., Jnd 
party I’etitionors v. R.\M MANDAL and 
ORS., 1st party, Opjxisite J’arty. 1th 
August 1916. 

Criminal Procedure Code (Act F of 1808K 
sees. .733, 1S7 — ProvuUm.s of sec. VA7 inanda- 
f(fny — Wawe.r—A rbitrafion—Local enquiry — 
Order made without evidence, not validiatcd by 
coment —Bona fide claim — Juri.idictioii of 
Criminal Court. 

On tlie 2nd May 1910 the Sub-divisional 
Magistrate of Narail drew up a proceeding 
under sec. 133. (!r. P. C-.. against Chandra 
]\'fa.ndal and two others r)f Birgrain and ])assed 
a. conditional order on them to slu-w I’ausc why 
they should not remove three huts erected by 
them from a })athway Ittwfully used by the 
public. They ii\>peared and shewed cause and 
filed a written statement in which they denicMl 
the existence of any juiblic ])athway and .stated 
inter alia that the land in question was ))rivate 
property appertaining to their homoetead jama 
of Rs. 14 and they had been in possession of 
it for generations; that the public never had any 
right of pathway over this land, that out of 
enmity and grudge the 1st party at the insti¬ 
gation of their landlords Nalini Nath Mitter 
and others had been trying to 4iave a public 
l>athw'ay declared over the homestead of the 
Petitioners in order to compel them to leave 
their houses. On the 24th May 1916 the learn¬ 
ed Sub-divisional Magistrate w'ent to tluj 
locality for taking evidence but on that date 
both parties fded' a joint petition to him stating 
that they would not adduce any evidence and 
they,,^uld agree to abide by voliatever decision 


the learned Sub-divisional Magistrate would 
come to after local inspection and enquiry. 
The Bub-divisional Magistrate then visited the 
spot and questioned eome of the assembled" 
villagers and made the conditional order 
absolute and directed the removal of the huts. 
The following portion of the Magistrate’s order 
is material : “ I visit the s^xit and question the 
assembled villagers in the jaesenoe of the parties 
and their legal reprosentalives. I am satisfied 
from such local inspection and enquiry that 
the pathway in queston is a halat and that it 
has • been recently obstructed by Chandra 
]Maudal and others against whom the proceed¬ 
ing has been drawn iq). My oi'dcr of 2nd May 
1916 is therefore made absolute.” 

Against this oj’dei' of the, Subrdivisional 
M^igistrate the 2nd party moved the learnefl 
Sessions .Judge of Jessore w ho made a reference 
under sec. Cr. P. C., recommending that 
the order of the Sub-divisional Officer might 
be set aside. 

fiabu Hcmcndra Chandra Sen apjxiared for 
t he 2nd party in support of the reference : The 
grounds nix>n which the order of the Sidi- 
divisional Magistrate was asked to be set aside 
were that tlie 8uh-divisional Officer did not 
follow the procedure laid down in sec. 137, Cr. 
P. C., he should have recorded evidence in tlie 
matter of the complaint as in a summon.s case: 
sec. 137 is imperative andSjiandatory and the 
flub-divisional Officer acteim^gally in as¬ 
suming the role of an arbitrator as public ques¬ 
tions were involved in the matter. Consent of 
]iarties or waiver did not vest the Sub-di^L 
sional Officer with jurisdiction not authoriseo^ 
by law; the order was not baaed on any legal 
evidemce. In RiipT)OTt of the above view the 
cases in 10 C. Tj. J. 482 and 13 C. W. N. 2B3 
(notes), I. L. R. 24 Cal, 395 were relied' on; 
that there being a bond fide claim by the Peti¬ 
tioners the learned Sub-divisional Magistrate 
bad no jurisdiction to ])roceed under sec. 133. 
(^r. V. ( , and if any one had any grievances 
the matter was one for tlie Civil Court, that 
tlie Magistrate ought to have enquired al^nt 
this at the outset, that upon the facts and cir- 
ciiinstancos of the case the defence of the Peti- 
1 ionr.rs was entirely a bond fide one. In suppOTt 
of these contentions the cases in 18 C. W. N. 
1085, 7 C. W. N. 117, I. L. R. 17 Cal. 662 
W’cre relied on. 

Their Lordships accepted the reference and 
set aside the order of the Sub-divisionid 
M ii.fristrate. 

H. C. S. • 
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then claimed to hold under the daughters 
of Mussammat Tamizan. The present 
Plaihitiffs made their purchase during the 
pendency of this partition and they put 
in a petition before the Court asking to 
be made parties but so far us this went 
the partition had then proceeded too far. 
At any rate it is clear in the first place 
that the question as it now stands did 
not arise in its present form for the Defen¬ 
dants claimed in that partition suit to 
hold not under Mussammat Tamizan 
but under* her daughtefs, secondly, the 
question was not raised in that suit jft 
all exceyit between Yakub Hussain wdio 
was seeking partition in that suit and the 
present Defendants for the present Defen¬ 
dants did not put in their claim to the 
niokurari in that partition suit until throe 
months after Mussammat Tamizan and 
her daughters had put in tlioir written 
statement saying that tliey did not con¬ 
test (the Defendants have failal to make 
out that Mussammat Tamizan was aw’are 
of the claimj ^mokurari made in their 
Bubsequeni^^ritten statement), thirdly, 
the preliminary judgment of the Court in 
the })artition suit states expressly that the 
issue was expunged. No doubt the effetd 
of the final decree for the partition was fo 
give the Defendants ixisscssion of the one 
anna they claimed under the mokurari 
deed but the Defendants have in my 
opinion entirely failed to make out that 
Mussammat Tamizan or the present Plain¬ 
tiffs had any suitable opportunity of con¬ 
testing the point. They have; also faile>d 
to make out clearly that the final decree 
for partition did not in fact leave the ques¬ 
tion open. There is at least a suggcsti&n 
in the Clomiuissioner’s report upon which 
the final decree was based that the ques¬ 
tion was left open. One thiiig at any 
rate is clear: that the question was not 
eicpre|fil^ decided and in the circumstances 
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above set forth, it is, in my opinion, im- 
jwssible to hold that a dwision might and 
ought to have been obtained in the pre¬ 
vious partition suit by Mussammat Tami¬ 
zan or the present Plaintiffs. The result 
is that in my opinion the Defendant.^ ^iled 
to make out that the Plaintiffs wcic barred 
by the rule of res judical a. 1 have also 
no doubt that they have failed to prove 
that Mussammat Tamizan made ariy 
admission in that partition suit and they 
have also failed to prove on the facts that 
the mokurari granted by Bibi Bukhshaii 
attached to the Plaintiffs’ one anna 
share. 

1 have not made a reference to the 
judgment of the learned Subordinate 
Judge because that judgment is of an 
extremely unsatisfactory nature. The 
case was a difficult one and the judgment 
i.s perfunctory and ill-informed. In the 
first yjlaco he found that the Plaintiff's 
w'ero not in possession of their share but 
so far as ten dams are concerned there 
can bo no doubt about the Plaintiffs’ j)os- 
session, for they had been successful in a 
previous rent suit. That suit related to 
only ten dams it is true but in view of 
the Plaintiffs’ success in respect of the 
ten dams there can be no real doubt that 
the evidence that they are in possession 
of the remaining ten darns, is true. Upon 
the question of res judicata the loarncd 
Subordinate Judge has g(jne wiortg 
because ho has not given any ctiiisideralion 
to the facts. 

The result is tJiat the judgment and 
decree of the loariiod Subordinate Judge 
dismissing iJie suit lor partition is set aside 
and in lieu thereof 1 direct that it be 
declared that the Plaintiffs are proprietors 
holding possession of one anna> out of 
sixteen annas in the mauza mentioiied xfi 
the plaint; that the DefeH^n^ have not 
the mokurari right in. tliia qiie jattnja wbtcli 

■ • ' ’//"IS#:- - ■, 
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iliey claim; and that a separate takhta be 
allotted to PlaintitTw in contiguity to the 
iakJita allotted to them in the previous 
partition suit out of the iakhta which was 
allotted to the Defendants in that suit 
undcy a decree dated the 27th June 1007. 
The case will be remitted to the firsl. Court. 
The partition will be carried out by a Co>n- 
missioncr under his direction and the case 
disposed of accordingly. The Plainliffs 
are entitled to their costs in both Courls. 
Atkinson, J.—I agree. 

A. K. 11. Appeal allowed. 


[PRIVY COUNCIL.] 


[Appeal fbom Bombay.] 


Lobd Atkinson. 
Lobd Pabker of 

WAnDINOTON. 
Sir John Edge. 
Mr. Amerr All 

Heard, 20 and 

29, May. 

Judgment, 22, June. 


RamDAS VlTUALBAS 
Burbab, Appellant, 

r. 

S. Ameucuanu and 
Co., Respondents. 


Jndiun Contract Ait ilX of 1872), secs. 102, 
lUS, 108, 178-Transjer of I'roperty Aot t,IV of 
1882,, secs. 4,1S7—Railway receipt if ^'document of 
title ” ot document showing title” or *' instrument 
of title”—Right of tender of stoppage in transitu 
if determines on uuignment o, railway leieipt by 
way of pledge—Indian Contract Act, interpteta- 
tion of—Rravghtmunsh p. 

The Indian Contract /let is an amendituj 
as well as a consolidating Act, and beyond 
the reasonable interpretation of its provi¬ 
sions there is no means of determining 
whether any particular section is intended 
to consolidate or amend* the previously 
existing law. 

There is no improbability in the Indian 
Legislature taking the lead of the English 
in a legal reform, the call for legislative 
action in India being so much more 
numerous. 


Railway receipts issued to the con¬ 
signors of goods are documents showing 
title to goods within sees. 102 and 108 nnd 
documents of title to goods within sec. 178 
of the Indian Contract Act, and a second 
buyer .in good faith and (or consideration 
who obtains an assignment of such a re¬ 
ceipt obtains thereby constructive delivery 
of the goods represented by the bill, so 
that the vendor's right of stoppage ceases 
under see. 102 upon such assignment. 

The expression “ instrument of title ” 
in sec. 103 means the same thing as 
“ documents showing title ” in secs. 102 
and 108 and “ documents of title ” in 
see. 178 of the Contract Act; the use of 
different expressions to convey the same 
sense showing merely that the draughts¬ 
man of the Act was not very careful in the 
use of language. 

Where, therefore, a railwag receipt is 
assigned by way of pledge to secure an ad¬ 
vance made specifically upon it in good 
faith under see. 103 of ilk;^Contraet Act, 
the vendor cannot, except ()Vf<^aynient or 
lender to the pledgee of advance so made, 
stop the goods in transit. 

'J’hese wore two consolidated aj)peal8 
fthm a judgment and cfecrce of the 
High Court of Bombay (Sir Basil 
Scott, C. J. and (ihandavarkar, J.), 
dated the 31st March 191.3, reversing 
in tv\o separate appeals the judgments 
of Macleotl, J, and Beaman, J. The 
main question for determination was: 
Whether a railway retjoipt was an “ in¬ 
strument of title ” to goods within the 
meaning of sec. 103 of the Indian Con¬ 
tract Act. The Appellants, who were com¬ 
mission agents carrying on business at 
Baga'.kote, consigned some bales of cotton 
to their constituents Ohhaganlal Kalidass 
of Bombay. The cotton was carried by 
rail by the Madras and Southern Mahratta 
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Railway Company as far as^Marmagoa 
and thence by sea to Bombay by the 
Bombay Steam Kavigation Company. 
The Railway Company issued railway re¬ 
ceipts for the goods for the whole journey. 
The form of the railway receipt and condi¬ 
tions 3 and ‘J printed on the back of the 
receipt sutliciently a|)pear from the judg¬ 
ment of the High Court hereinafter quot¬ 
ed. The cunsignoes endorsed the railway 
receipts to secure an advance of money as 
follows : ‘ Deliver the goods mentioned in 
this* reoiiipt to AIt*ssrs. S. . Amerehand 
& Co.’ While the said goods were win 
transit, the A[)pellants alleging that the 
consignees luul become insolvervt gave 
notice to the Idombay Steam Navigation 
C'omi>any of their claim to stop the goods 
in transitu. The Respondents claimed 
the goods, from the said Company as 
holders of the receipts for valualile con¬ 
sideration. The Navigation Company 
thereupon instituted the present inter¬ 
pleader suits. Macleod, J., delivered 
judgment ia^the first suit on the lltli 
January^tfulti. lie found that the con¬ 
signees had become insolvent and that 
the Appellants had not bcetj jiaid for the 
goods, and that whether Ihe Appellants 
be regarded as factors or qua^i-vendors 
they were entitled to stop the goods in 
transitu. Ha concluded his judgment as 
follows:— 

” It will be noticed that this condition 
contemplates delivery only to tlic consignee 
or his endorsee as his agent if he is unable 
himself to attend to take delivery. It docs 
not even contemplate the sale of the con¬ 
signment of the railway receipt and 
endorsement of the railway receipt to the 
purchaser as the railway receipt did in the 
6r., I. P. Baflway Company v. Hanmaiuhs (1), 
so there can be no doubt that the railway 
receipts in suit are not instruments of title 
within the meaning of sec. 103 of the Con¬ 
tract Act, It was contended that railway 

(I) I. L. R. 14 Bom, 67 {1b89). 


receipts are now instruments of title by 
virtue of sec. I.*]? of the Transfer of Property 
Act which has been applied to Bombay 
since the decision in <1. I. P. Ifaihray Coni- 
1 >any v. Ilanmnmhx (1). The last chapter of 
the Transfer of Property Act deals with the 
transfer of actionable claims and after it is 
enacted how such claims are to be •trans¬ 
ferred sec. 137 says that Jiothing in the 
preceding section applies to stuck, shares, 
etc., or to any mercantile docninent of iiile, 
to goods. The explanation says ‘ the ex¬ 
pression mercantile dtjcunient of title to 
goods ’ include.s a bill of lading, railway 
receipt, etc. 

“ Railway receipts ar(‘ therefore excepted 
from the provisions of that chapter but it 
cannot be argued from that circumstance 
th.at the Legislature has definitely enacted 
that railway n'ceipts are instruments of 
title within the meaning of see. 103 of the 
Contract Act. 

“ If that was the case, Sargent, 0. J., would 
have said in the last paragraph of his judg¬ 
ment that all that was required to satisfy 
the wishes of the comniercml connnunity 
was to make the Transfer of Proiierty Act 
applicable to Bombay. 

“ But it was argued that by the custom of 
the trade the title to the goods covered by 
tlic railway receipts passed by endor.se- 
ments and delivering of the receipt for 
valuable consideration. 

‘‘ A custom was proved in G. I. P. Itihifu'ay 
('ompany v. Hnninaiulas (1) to prevail 
amongst merchants in Bombay engaged in 
the grain trade that railway recoijits en¬ 
dorsed by one holder to another were con¬ 
sidered as representing the goods and 
entitling the last eudtjrsce to delivery, sec* 
para. 13 of the case staled by tim Chief 
Judge of the Small Causes (Jourl, but the 
Appeal Court held that that did not affect 
the right of an unpaid vendor to stop the 
goods in transit. 

“ Assuming Tor tli(‘ jmrposca of my judg¬ 
ment that a custom has been proved that 
ill Bombay railway receipts do pass amongst 
merchants by endorsement and delivery and 
that railway receipts so endorsed arfi con¬ 
sidered as representing the good** J. 
bound by the decision in th^ nbove-tQ^Ditioned 
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t;ase to hold that the endorsement and 
■<lelivery of the railway receipts to Defen¬ 
dant 2 could not affect the right of Defen¬ 
dant 1 to stoi) the goods. 

“ A custom prevailing jdnongst buj’ors in 
llonib.ay cannot make a railway receii)t 
negotiable a.s against the vendors if it is not 
nego/iuble at l.vw. There seems to be a 
<-onsiderable confusion of thought involved 
ill such a contention. A relation of contract 
is established between the vendor and the 
purchaser, and the' terms of the contract 
depmid on what has bi'cn agreed upon 
between them and not on a custom which 
may prevail amongst purchasiws in g^’ueral 
and the persons with whom they deal. 

“ In the Mt'rchinif. Jinnlimj Compani/ <tf 
IjOihIui^ v. Phirin.e Bt ssfimrr Steel Compditi/ (2), 
it was proved that the vendors and pur¬ 
chasers in the iron trade had instructed 
Counsel to prepare a particular form of 
warrant which should be given to the pur¬ 
chaser by the vendor as representing the 
goods referred to therein. The warrant was 
in fact an order to deliver to bearer and the 
Court held that a vendor who jiarted with 
such a warrant must be takim to have .special 
notice and special knowledge that the 
warrant was intended to be used for the 
purpose of raising money on it. 

The facts of this case are very different. 
The first Defendants contracted with the 
Kailway Company to carry the goods to 
Bombay and delivered the railway receipt 
given to them by the Railway (’ompany to 
Defendants 3 and 4 to enable them or their 
agents to get delivery of the goods. The 
railway receipt was not an order for deli¬ 
very to bearer-and there is nothing whatever 
to show that the Ist Defendants intended to 
preclude themselves from stopping the goods 
in transit if Defendants 3 and 4 did not pay 
for them. Assuming that Ist Defendants 
were aware that railway receipts passed by 
endorsement and delivery amongst merchants 
in Bombay, that could not afffect their rights 
as against their purchasers unless they ex¬ 
pressly or impliedly agreed to forego such 
rights in the event of the railway receipt 
»o passing. It is not a question of custom 
but of contract. * 

“ It has not been suggested that vendors 
(ai L. R, 6 Ch. D. 206 (1877). 


and purchasers generally in the cotton trade 
have come to any agreement regarding the 
negotiability of railway receipts, it is jjliflS- 
cult to see how any such agreement could be 
arrived at except perhaps in individual 
cases. This subject is constantly appearing 
in one form or another in our Courts but as 
far as I can see, merchants who advance 
money on railway receipts have no remedy 
Hgaiust an unjiaid vendor so long as the 
Legislature does not eimct that railway 
rccei)>t'i are instruments of title.” 

On appp.al, the case was remanded for 
the deteruiinaiion of issues relating to the 
usage of trade affecling railway receipts. 
IMacleod, J., delivered judgment on the 
Olh December 191*2, and held that the 
consignor was not aware that it was the 
usual course of business for consignees to 
raise money by }>ledging railway receipts, 
and that the evidence did not show that 
there was an\' such usage of tvade as was 
])le}ided by the Resjiondents, and that if 
there \\as, it was in his opinion contrary 
to positive law. He ac<'ordingly gave 
judgment for the consignors. In the 
second suit, thi' parties agrk^jd that judg¬ 
ment should he given in acccmiLnce with 
the decision of Macleod, J., subject to ap- 
l>eal, and Beaman, d,, delivered judgment 
accordingly. The Appellate Court re¬ 
versed the decisions of the trial Judges, 
and in the course of their j-udginfent they 
said as follows :— 

“ The question common to both appeals 
remained to be dealt with. Are the rail¬ 
way receipts instruments of title within 
the meaning of sec. 103? 

“ The railway receipts are issued by the 
Madras and 8. M. Railway Co. in the 
following form :— 

' Receipt. 

" From Bagalkote to Bombay H. R. 
on B. S. N. Railway vid M. R. H. 

“ Sender’s name—Ramdas VithaldaB, 
To whom consigned—Chhaganlal Kali¬ 
dasa. 
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“ Then follows a tabular statement for 
particulars relating to the goods, below 
which it is stated ‘ These goods are ac¬ 
cepted for conveyance stibject to the condi¬ 
tions printed on the back herein.’ 

“ Condition 8 is a.s follows :—That the 
railway receipt given by the Railway Com¬ 
pany for the articles delivered for con¬ 
veyance must be given up at destination 
by the jKuisignee to the Railway C!om- 
]»any or the Railway Cuin]ainy may re¬ 
fuse to deliver and that the signature of 
the cwnsigpcc in the delivery hook at the 
destination shall he complete evidence (*f 
delivery. 

“ If the consignee docs not himself at- 
t(!nd to take delivery he must endorse on 
the receipt a request for delivery to the 
]>ers(}n to whom he wishes it to be made, 
and if the jroc*oipt is ]iot produced, the 
delivery of tlie goods may at the discretion 
of the Railway lV>mpauy he withheld until 
the Iverson entitled in its opinion to re¬ 
ceive them has given an indemnily to the 
satisfaction cj^he Railway ('ompany. 

“ The 8<l^*on<lition provides that the 
goods should he subject to the rules and- 
conditioiis priuloi in the Railway Com¬ 
pany’s (roods Tariff and to Ihe rules and 
regulations and wharfage and other 
charges in force on such railways and 
shipping lines over which they might be 
conveyed. 

“ The holders of the railway receipts 
in each case presented them not to the 
Railway Company which issued them hut 
to the Bombay Steam Navigation Com¬ 
pany which was the shipping line by which 
the goods were conveyed during the last 
part of the transit, i.e., from Marmagoa*to 
Bombay. The railway receipt was a 
document under which the goods were re¬ 
ceived for a mixed transit by land and sea. 
There can be no doubt that in‘America 
such a document would be treated as and 


probably called a hill of lading. See Iron 
Mountain liailway Company v. Knight 
(3), where the Court after stating the 
nature and eftect.of a hill of lading said 
the doctrine is aj)pli<.*ahle to transjxu't- 
ations made by Railway ('ompauies and 
other carriers by laud as well as caniers 
by sea. This j)oint was taken by IMr. 
Itoherlson in' the lower (’ourl bu( tl\e 
diidge said “ Ihe document is a. railway 
reeeij)t and cannot become a bill of lad- 
iiig because the Railway Company em- 
j>lo;ycMl the Ji. H. N. Co. to carry the goods 
tor part of the distance.” T understand 
that the learned Judge meant only that 
the document would not be a bill of lading 
within the meaning of sec. 103 of the 
Contract Act, so that its assignment to 
a ])le<igee would defeat the unpaid 
vendor's right of stojipage in tranffitu. 
But according to sec. lOIi it is not only a 
bill of lading but any other instrument of 
title to goods which may be assigned with 
the same ell'cct as re.sulls from the ussign- 
mcjit of a bill of lading and it is material 
to remember that the transit from Bagal- 
kote to Bombay rid JSfarmagoa is a transit 
identical in its nature for i>art of distance 
with the transit of goods shi2i];)ed by a 
consignor in Marmagoa under a hill of 
lading for delivery in Bombay; and I 
think that for this reason on the es])eci!il 
facts of these cases the railway receipt if 
assignable by endorsement would be an in¬ 
strument of title to the goods under sec. 
J03 of the Contract Act. It is Into that in 
(J, /. J*. Kailv'oy Company v. Jlanmandns 
(1) it has be<*n held that a railway recei 2 >t 
transferable by ^indorsement by the terms 
of the contract was not an instrument of 
title within the meaning of sec. 108. 
That was a case of conveyance by land 
from Bijapur to Bombay and in thit 

(1) I. L. F. 14 Bom. 67 (laSft); 

(3) 102 U. 8 . Bop. 
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resjject the element of voyage by sea 
under the combined receipt and contract 
issued by the carrier was absent. Tt is 
also imiwrtanl to note 4hat since the date 
of that decision tlu? chaider of the Trans¬ 
fer,of Property Act relating to the a'-sign- 
inent of contractual claims has been re¬ 
cast and is now ap])licable to the Bombay 
Presuhmey. By the PiTth see. it is 
provided that, “ Xothing in the foregoing 
section of this chapter applie.s to stt)clcs, 
shares of debentures, or to instruments 
which are for tlie time being, by law or 
custom, negotiable, or to any mercantile 
document of title to goods. 

“ ‘Explanalion .—The expression ‘mer¬ 
cantile document of title to goods’ in¬ 
cludes a bill of lading, dock-warrant, 
\varehoiise-kee|)er’s certificate, railway 
receipt, warrant or order for the <lelivi'ry 
of goods and any other docunniit used 
in the ordinary course of busiuc.ss as proof 
of the [jossession or control of goods, or 
authorising or pui'iiorting to authorise, 
either by «‘udorsement or by delivery, the 
possessor of the dts-ument to transfer or 
receive the goods thereby rcpri'sented.’ 

“ This is one of the si-etions of the 
Transfer of Pro|)erty Act relating to con¬ 
tracts which under sec. 4 is to be taken as 
part of tlie Indian t'ontraet Act. We 
have, therefore, an express statement by 
the Legislature that railway receipts 
shall be taken to be mercantile documents 
of title fulfilling one or other of Ibe two 
specified conditions, viz., proof in the ordi¬ 
nary course of business of the possession 
or control of goods, or authorising or pur¬ 
porting to authorise either by endorsement 
or by the delivering the possessor of the 
document to transfer or receive the goods 
thereby represented. Under the 3rd con¬ 
dition of the railway receipts in these 
cases it is clear that the documents fall 
under the latter class.^ The significance 


of the division into two classes of mercan¬ 
tile documents of title mentioned in sec. 
137 of the Transfer of Projierty* Act 
(which with the exception of its reference 
to railway receipts is taken verbatim 
from sec. 4 o6 the English Factors Act of 
184'.^ and roiiroduced in the Factors Act of 
1889, .sec*. 1 (4) and applied in the Sale of 
(i<)ods Act, 1893, sec. (W) is explained by 
the folloA\ing passage from Blackburn on 
Sale*, 2nd Ed., p. 41G : — 

“ ‘ There have been some attempts 
^nade to give the same effect tej the en¬ 
dorsement of dock-warrants, wharfingers’ 
receijits, dr-livery orders, and sim^gr docu- 
nu*nt.s, as is given to the endorsement of 
a bill of lading. 

“ ‘ Those documents are generally 
written contracts, by whieh,.the holder of 
the endorsed document is rendered the 
Iverson to whom the holder of the goods 
is to deliver thjeru, and in so far they great¬ 
ly resemble bills of lading; but they differ 
from them in this resj^i^t, that when 
goods are at sea the purch3S<r^ who takes 
the bill of lading has done all that is pos¬ 
sible in order to lake ]:K)S8ession of the 
goods, as there is a physk;al obstacle to his 
.seeking out the master of the ship and 
recpiiring him to attorn to his rights; but 
when the goods are on land, there is no 
reason why the person who receives a 
delivery order or dock-warranc should not 
at once lodge it w'ith the bailee, and so 
take iual or constructive possession ot 
the gcjuds. There is, therefore, a very 
sufficient reason why the custom of 
merchants should make the transfer of the 
bill of lading equivalent to an actual deli¬ 
very of possession, and yet not give such 
an effect to the transfer of documents of 
title to goods on shore.’ 

“ It was jjerhaps this distinction that 
the Court bad in mind in 6'. /. P. Railteap 
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Company v. Hanmandas (1) when declin¬ 
ing to apply as Mr. Justice Farren 
had* done, the English definition to 
' instrument of title ’ in 8('C. 103 of 
the Contract Act although admitting 
that it might be a})pli©cl to (he expres¬ 
sion ‘ document showing title ’ in sec. 108 
on the ground that dealings by factors 
entruste<l with documouts showing title 
were a different subject-matter to assign¬ 
ments of instruments of title by the buyer 
of goo<l8 in transit. It is clear that no dis- 
tincti 9 n can be drawn from tlic difference 
of wording as in sec. 102 which also re¬ 
lates to assignmeuLs by the buyer during 
transit, the expression used is ‘ document 
showing title.’ 

“ It seems to me that sec. 137 of the 
Transfer of Property Act puts an cud to 
the question. It recognises that since 
the jx»ssing of sec. 45 of the Hale of (loods 
Act, 1898, in England there is no force in 
the distinction drawn by Hir Charles 
Sargent in G. I. P. Railway Company v. 
Hanmandas It is to be noticed 

that secs^lro and 108 are the only 
sections of the Contract A^t which 
refer to assigninfint of documents of title 
and that sec. 187 of the Transfer of Pro¬ 
perty Act which must bo taken as i>urt^of 
the Contract Act occurs in the Chapter 
relating to the assignment of claims. 

“ I am of opinion therefore that the A[>- 
pcllants in each of these Appeals are en¬ 
titled to the benefit of sec. 108 of the Con¬ 
tract Act against the unpaid vendor. In 
Appeal No. 4 of 1912 the case was re- 
mande<l to the low'or Court for evidence 
upon certain issues of which Issue 9 was : 
Whether by the custom of the trade rail¬ 
way receipts are not treated as instru¬ 
ments of title to the goods covered by them 
within the meaning of sec. 103 of the Con- 
Act. 

. in 1. L. B. M Bom. (1689). 

' - I 


“ The evidence given rixiorded as it) the 
custom of merchants regarding railway 
receipts is very much to the same effect 
as that recorded in JethmnlL v. B. B. and 
C. I. Railway (4)*the effect of which was 
stated by Tyabji, J., as follows ‘ There 
is a great deal of evidence, to showgthat 
tlrcre is a general practice prevailing 
amongst merchants and commission 
agents in Bombay to treat railway re¬ 
ceipts as documents of title, ixipreseuting 
the goods mentioned therein ; upon which 
advances can be obtained to the extent of 
80 or 90 |>er cent, of the value, that these 
receipts arc usually endorsed in blank by 
Ibc consignee and that such endorsements 
are recogniseil by tlie Railway C’ora[iaiues 
in Bombay and delivery is given accord¬ 
ingly.’ Mr. .luatice McLeod thus states 
the result of the evidence taken on re¬ 
mand.—‘ The buyer’s name appears in 
the railway receipt and as a rule he ad¬ 
vances to the vendor 80 to 90 per cent, of 
the value of the cotton when ho gets the 
railway receipt.’ 

“ ‘ But some contracts, mostly those for 
Bengal cotton, are made on railw’ay terms 
by which it is meant that the buyer con¬ 
tracts to advance 90 per cent, as soon as 
ho gets the raiUvay receipt. Such re¬ 
ceipts pass from hand to hand by endorse¬ 
ment and the evidence shows that buyers 
consider that the railway receipt gives 
them a title to the goods •though as a 
matter of fact they take care to see that 
their endorsee (endorsor*?) is a icspectat)!*' 
I)er8on. 

“ ‘ Commission agents advance frtnn 80 
to 90 per qj^nt. on railway receijffs. 
Their constituent is eitiicr up-country, in 
which case no question of unpaid vendor 
arises or a holder of a railway receipt 
in Bombay who endorses it over to them. 
None of the 2nd Defendant’s wilpe«s:a lei]it 

(4) 8 Bam. h. B. 366 • 
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money on railway receipts merely to earn 
interest. This, as far as the evidence goes, 
is only done by the banks and they it)- 
^ariably require the cotton to be in the 
.Bank’s jetha or godown as security for 
the advance. It hjis then been proved as 
was'proved in 6'. 1. P. Railway ConiiMtHy 
V. Hamnandas (1) that amongst merchants 
and commission agents dealing in cotton 
in Bombay, railway receipts endorsed 
by one holder to another ai’© considered as 
representing the goods and entitling the 
last endorsee to delivery. But it do(=!s nejt 
follow from that that there is a usage that 
the last endorsee is entitled to delivery as 
against an unpaid vendor who stops the 
goods in transit.’ 

“ In connection with this last observ¬ 
ation we may refer to the judgment of 
Ashurst, J., in Lirliharroiv v. Mason 
(5). ‘ The assignee of a bill of lading 

trusts to the endorsement. The instru¬ 
ment is in its nature transferiible. In 
this respect thei'cfore this is siniilar to the 
case of a bill of exchange. If the con¬ 
signor had intended to restiairi the lu'go- 
tiabilily of it. he shoukl have confined the 
delivery of the goods to the vendor oidy; 
but he has made it an endorscable instru¬ 
ment. So it is like a bill of exchange in 
which case as between the drawer and the 
payee the consideration may be gone into 
yet it cannot between the drawer and an 
endorsee and the reason is because it 
woidd be enabling either of the original 
]>arties to assist in a frauds The rule is 
founded purely oq principles of law and 
not on the custom of merchants. The 
custom of merchants only establishes that 
such an instrument may be eudomed but 
the effect of that endorsement is a ques¬ 
tion of law.’ The learned J udge has over¬ 
looked the form of the issue remanded 

(1 1. L R. 14 Bjoa. 67 fl889). 

(6) a Twb B«p. 68, 71 (t787). 


which is, whether by the custom of the 
trade railw'ay receipts are not treated as 
in.stiiunent8 of title to the goods covered 
by them within the meaning of (i.c., in 
the sense in which that exjwession is used 
iji) see. 103 of the Contract Act. The re- 
sidt of the railway receipt being such an 
instriiinent of title as against the unpaid 
vendor docs not depend upon custom but 
i.s a matter of law which is stated in the 
section." 

idcncc the present ap 2 >ciils. 

Mrs.srs. L. DcGruythcr^ K. and E. 
K. Ilaiicc.s for the Appellant submitted that 
the railway receipt was not " instru¬ 
ment of title " to goods within sec. 103 
of the Indian Contracl Act. The receipt 
was not in form negotiable, (’onditiou 
3 of the recci 2 )t reiinircd tlu' consignee or 
his agent to sign Ihe receipt and to give it 
up at dc.'linatioii. Jt wa.s for the 2 >ro- 
ti'cliuji of tlie Railway ('om 2 )any and to 
ser\'c as evidence of complete de'ivery, and 
it did not contemplate an assignment of 
the rcct ijd or the goods. title could 
pass merely by the endoi'.s^ieut made 
thereon. *11' the receipt be lu’oduccd, at 
destination, by a person other than the 
consignee, that 2 )crson w’as the agent of 
the consignee, and not his assignee. The 
Rnglisli J’'actor’s Act, iHJ’i, was extended 
to India by sec. 4 of Act *20 of 1844 but 
that Act W'as ai)plicablo to an ‘‘ agent ’’ 
only. In England, the whole law was 
bnl)seqii( litly enacted in the Factor’s Act 
of 1877, but that Act has not been ex¬ 
tended to India. U’hc law ai)pUcable to 
India was contained in the Indian Con¬ 
tract Act of 1872. That Act was a con¬ 
solidating Act, and the English Law pre¬ 
valent at the time was embodied therein. 
It was difficult to believe that the legal 
reform w'hich was carried out in England 
in 1877 had already been carried out in 
India in 1872. Under sec. 148i I»^diian 
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Contract Act, there could be no bailment 
without delivery of goods, nor could there 
be 8^ pledge without such delivery under 
sec. 172. ■ Under sec. 102 the right of 
stoppage in transitu ceases if the buyer 
having obtained a bill of lading, or other 
document showing title to*the goods as¬ 
signs it to a second buyer. It moans that 
the assignment must he such as to pass 
title at once, as in the case of a bill of 
lading. 

[Lobd Pabkeb, —Does not sec. 108 in¬ 
dicate several kinds of documents show- 
ing title to which reference is made in secs. 
102 and 103?] * 

Mr. DeGruyther. —Sec. 103 uses the 
woixhs “ instruments of title ” whkdi 
were different from the words “ document 
showing title.” Sec. 108 reproduces sec. 
4 of Act 20 of 1844 which ai>plied to an 
agent only and did not interfere with the 
rights of the owner. By an instrument of 
title is meant ‘‘ a negotiable instrument 
similar to a bill of lading by (mdorsing 
which title jesses to the endorsee. 
Further, th((^ligh Court had erred in 
reading sec. 137 (as amended) of the 
Transfer of Property Act as a part of the 
Contract Act. That section was part of 
a chapter which related to transfers gf 
actionable claims. It was a saving clause 
in reference to provisions made in the i>re- 
ceding sections of that chapter and was 
not meant to lay down a statutory defini¬ 
tion of a " mercantile document of title ” 
for all purposes. That section was not in¬ 
tended to make negotiable by law what 
was not negotiable before. Reliance was 
placed on the following authorities :— 

G. /. P. Railway Company v. Hanmqfi- 
das (1) and Merchant Banking Company 
of London v. Phoenix Bessemer Steel 
Company (2). 

. . <1)1. L R. U Bom. fi7 (1888). 

CS) Lb R. 6 Ch, D. S08 (1877). 

* 


Sir Erie Richards, K. C., and Sir 
William Garth for the Respondent sub¬ 
mitted that there was no difference be¬ 
tween an ” instrument of title ” and ” a 
document of title or ” document show¬ 
ing title.” The evidence established 
that, by the usage of trade, a railway 
receipt was treated as proof of possession 
and control of goods and that, by its en¬ 
dorsement, the possessor of the receipt- 
was entitled to receive the goods they re¬ 
presented. There was no reason to limit 
the meaning of an ” instrument of title ” 
to those documents only under which 
complete title to property passed. The 
Indian Contract Act was not only a con¬ 
sol wlating Act but an amending Act as 
well. The rea.son why an exception was 
made in the case of a bill of lading, was 
because of the usage of trade. It was a 
recognition of the law merchant. It was 
not because title to property passed there¬ 
under. Blackburn himself did not put it 
on that ground. Ibiferenec was made to 
Benjamin on Sale, £>th Ed., pp. 847-851. 
(rower on Carriage by Sea, p. 684. Rail¬ 
way receipts were ” <locument8 showing 
title to goods ” wdthin the meaning of 
.secs. 102, 103, 108 and 178 of the Con¬ 
tract Act. There could be no difference 
between a buyer and a pledgee. Reliance 
was also placed on sec. 137 read with sec. 
4 of the Transfer of Property Act. 

Mr. DeGruyther in reply : said that he 
could not mention any other “ document 
of title ” exactly similar to a bill of lading 
but the possibility of such a document was 
suggested by Benjamin on Sale, p. 852. 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Parker of Waddington.—T h« 
question which arises on these appetiilit 
ia whether a railway receipt) jicIBRed 
to the consignor of goods, in the 

* . ■' '' ■ .'isi ' 
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peuring on i)p. 70 and 71 of the record 
is “ an instrument of title ” within tlie 
meaning of sec. 103 of the Indian Con¬ 
tract Act. 

Sec. 103 of this Act is one of a. group 
of sections relating to a seller’s right to 
st<jp goods while they are in transit to the 
buyer. Sec. 99 defines the right. See. 
100 provides that goods shall be deemed 
to be in transit while in course of trans¬ 
mission to and not yt*t come into the ]H)s- 
session of the buyer. Sec. 101 lays it 
down that the right does not, except in 
the cases thereinafter mentioned, ecase 
pn the buyers reselling the goods while 
in transit and receiving the price, but 
continues until the goods have been de¬ 
livered to the second buyer or to some 
one on his behalf. Sec. 102 provides thal 
the right of stoppage ceases if the buyer, 
having obtained a bill of lading or otlier 
“ document showing title " to the goods, 
assigns it, while the good.s are in tiansit, 
to a second buyer, who is a(ding in g )f;d 
faith and who gives valuable cousi kia- 
tion for them. 

The expression “ document showing 
Hitle ” is used again in sec. 108, which 
refers to a ‘ bill of lading, dock- 
warrant, warehouse-keeper’s certificate, 
wharfinger’s certificate or warrant or 
order for delivery, or other document 
showing title to goods.” The same enu¬ 
meration is found in sec. 178, except that 
in this section the expression ” document 
of tilile ” is substituted for ” df)cument 
showing title.” Secs. 108 and 178, 
though they very possibly extend, at least 
cover the same ground ja the juovisions 
M thei Indian Act No. 20 of 1814, which 
with certain modifications not material 
for the purposes of this api)eal made the 
provisions of the English Factors’ Act, 
1842, applicable to British India. Both 
last-meutioned Acts use the expres¬ 


sion document of title to goods, and de¬ 
fine it as including any bill of lading, dock- 
warrant, warehouse-keeper’s certificate, 
wharfinger’s certificate, warrant or order 
for the delivery of goods, and any other 
document used in the ordinary course of 
business as proof of the possession or con¬ 
trol of goods or authorising or purporting 
to aiithoi’isc, cither by endorsement or by 
delivery, the possessor of the document to 
transfer or receive tlie goods thereby re- 
])resenlt\l. In their Jjordships’ opinion 
the only pos.sible conclusion is that when- 
(‘ver any doubt arises as to whether a 
*pai‘ticular document is a ‘‘ document 
showing title ” or a ‘‘ document of title ” 
to goods for the purposes of the Indian 
Contract Act, the test is whether the 
document in question is used in the or¬ 
dinary course of business as )>roof of the 
posession or control of goodS, or authoris¬ 
ing or purporting to authorise, either by 
eudorsement or delivery, the possessor of 
the document to transfer or receive the 
goods thereby i'oprosenl(^d. In the pre¬ 
sent case it has been as a fact by 

both the Courts below, ancf'ls not, and 
indeed cannot, he disputed before this 
Board that the i ail way receipts in ques- i 
tion satisfy this t(‘st. It is therefore un¬ 
necessary to consider whether, apart from 
evidence as to the ordinary course of 
business, the effect of secs. 4 and 137 of 
the Transfer of Pro]verty Act No. 2 of 
1900 would bo conclusive on the point. 

It is clear that, even without the assist¬ 
ance of tho.se sections, the receijits in 
(piestion are documents showing title to 
goods within secs. 102 and 108 and docu- 
nients of title to goods within sec. 178 of 
the Indian Contract Act. 

Returning to sec. 102, its’effect may 
he stated as follows : First, so far as 
bills of lading are concerned, it enacts 
the rule of the common law by which a 
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second buyer who obtained an assign¬ 
ment, of the bill of lading oblainecl con¬ 
structive delivery of the goods represented 
by the bill, so that the vendor’s right of 
stoppage ceased. Secondly, so far a.s 
other documents of, or showing title to, the 
goods are concerned, it makes their 
assignment to a second buyer have the 
same effect as the assignment of a bill 
of lading. If, therefore, the liespon- 
dents in these appeals had been second 
buyers and not pledgees of I he goods re¬ 
presented by the receipts in (luostion, the. 
Appellant’s right of stoppage would have 
been displaced. 

Passing now to sec. 103, it will be found 
to provide that wheic a bill of lading or 
other “ instrument of title ” to any 
goods is assigned by the ))uyer of such 
goo<ls by way of pledge to secure an ad¬ 
vance made specifically u|X)n it in go^nl 
faith, the seller cannot, except on £)ay- 
ment or tender to the pledgee of tJie 
advance so mads^stop the goods in transit. 
If this secjiii^i had used the oxp}’essk)n 
“ document showing title ” or “ docu¬ 
ment of title ” instead of the expression 
“ instrument of title,” it is, in their 
Lordships’ opinion, quite clear that it 
would have applied to the receipts in 
question, and that the vendor could not 
have stopped the goods in transit without 
payment or tender to the res[>cctive Res¬ 
pondents of the amounts of their advances, 
which were admittedly made in good faith 
and specifically upon the security of I bo 
receipts in question. In other words, the 
section would have done, in the lasc- of 
assignments by way of pledge, pieciselj' 
what had been done in the previous sjctjon 
in the case of assignments upon a resale. 

Great stress was naturally laid hy the 
Appellants on this difference of expres¬ 
sion. They argued that ” instruments 
of titll^ ■’ were a particular species of the 


genus " documents of title,” and they 
attempted to define the species as consist¬ 
ing of documents which conferred title in 
the same manner and sense as title is con¬ 
ferred by a bill of lading. They sup¬ 
ported this argument by the following 
considerations: First, they contended 

that the Indian Contract Act was • 
primarily a consolidation Act, and there¬ 
fore ought, in default of a clear expression 
to the contrary, to be read as embodying 
the law as existing when it was passed. 
Secondly, they urged the improbability 
of the Indian legislature having taken the 
lead in a legal reform for which this 
country had to wait until the passing of 
the English Factors’ Act of 1877. Their 
Lordsliips cannot attach any weight to 
either consideration. The Indian Con¬ 
tract Act recites the exj[Midiericy of defin¬ 
ing and amentling certain parts of the law 
relating to contz-acts. It is therefore an 
a mending as well as u consolidating Act, 
and beyond the reasonable interpretation 
of its piovisions there is no means of 
determining whether any particular 
section is intended to consolidate or * 
amend the pre\iously existing law. 
Again, their Lordships do not see any im- 
]>robability in the Indian legislature having 
taken the lead in a legal reform. Such 
reform may have been long rec'ognised as 
(Icsii’uble without an op])ortunity occurring 
lor its ciubodiiiient in a legislative enaef- 
ment, and it may well be tlial tJ»c opi'or- 
tiinity occurred sooner in India than m 
this country, whoi'c the calls for legisla¬ 
tive action au' niiicli more numerous. 

It remaiiK fo consider the Appellant’s - 
arguniciit, e-o lar as it is based on the use 
of the exj[)rt'ssion ” instrument ” instead .. 
of ” document ” of title. In the first 
p>!ace it is In be observed that 
in both exiiiessions can reVjtte onJy to 
right to receive delivery of tlie goods to 
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which the instrument or document relates. 
It can have nothing to do with ownership. 
A bill of lading may in this sense be an 
instrument or document conferring title; 
but, if so, the same is true of all the other 
documents contained in the genus ‘ ‘ docu¬ 
ment of title.” The fact that a document 
confers title in this sense cannot therefore 
be used as the distinguishing mark of a 
particular species of the genus. The truth 
is that the only {K)iut in which a bill of 
lading differs from other ” documents of 
title ” is that its assignment, whether 
upon a resale or by way of pledge, operate,s 
us a constructive delivery of the gooJs to 
which it refers. The Appellaut's counsel 
was unable to mention, and their Jjord- 
ships are not aware of any other document 
with this i)eculiarity. in their I ,ordshii)i’ 
opinion the suggestion that the wools ” or 
other instrument of title ” were inserted 
per cautelatn in case tliere weiv any .s«ich 
instrument otJier than a hill of lading is 
far-fetched. Moreover, they cannot help 
thinking that the section, if intended to 
have the effect for which the Appellant 
contends, W’ould have been otlu’rwi..(‘ 
w’orded. Further, no reason can b' sug¬ 
gested why, if (as is cleaiiy tlie ease) the 
legislature intended by sec. Kid to aswi- 
milate other documents t)f title to bills ol 
lading for the pur|M)se of determining the 
right of stoppage in transit in favour of a 
bond fide purchaser for value, it shouhi 
not have by sec. 103 intended to do the 
same in favour of a bond fide pledgee for 
value. Under these circumstances iittle 
importance can be attached to the fact 
that one section employs tWh word ‘ ‘ docu¬ 
ment ” and the other the word ” instru¬ 
ment,” more especially as the tise of the 
two expressions ” document showing 
title ” and ” document of title,” in the 
same sense shows that the draughtsman 
was not very careful in his use of language. 


For the foregoing reasons their Lord- 
ships are of opinion that these appeals fail, 
and should be dismissed with costs, and 
they will humbly advise His Majesty 
accordingly. 

Solicitors : '^lessrs. Hughes d Sons for 
the Aj)pellant. 

Solicitors : Messrs. T. L. Wilson <£• Co. 
for the Resijondents. 

K. 1). Appeals dismissed with costs. 
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, Appeal from Obiginal Civil 
Jurisdiction. 

No. 40 OF 1916. 
Sanderson, C. J. 


J. IS. Itoss & Co., 
Defendants, 
Appellants, 

V. 

C. U. SemvEN and 
others, riiiiutiffs, 
Uespondonts. 


WOODROFFE, J. 

Mookeiltbe, j. 

1916, 

Heard, 7 and 

14, April. 

J udgment, 

19, April. 

Undefended cates, Plahitff to hit cate in 

— Code o' Civil Procedure {Act 1908), Or. 

\ni, r. r., Or. 17//, 7- S, Or. IX, r. C, Or. VI, 
r. 15, Or XIX, r. ./ (/), Or. XXXVII, r. t, 
sec. 107 {!), Or. 4$, S3 — Indvm Penal Cods (Act 
XLV of 1860), tecs. 191 <mi l9S~Plaint verified, 
H 'eeidcnce—Verification, object of— Damttget ««- 
liquidated, pleadings and proof as to — Ite}nand, 
power of High Court as to—Pleadings — Pr'setioe. 


Sanderson, C. J. —The fundamental 
principle of law is that the Plaintiff, when 
he conn's to Court, must prove his case, 
and he must prove it to the satisfaction of 
the Court. 


Under the Civil Procedure Code (Act 
V of 1008) such proof can he dispensed 
with and the allegations in the plaint con- 
sidered as admitted, only in undefended 
cases of bills of exchange, promissory 
notes and hundis as contemplated in Or. 
XXXVII, T. 2 of the Code. 

Or. VIII, r. 5 of the Code does not apply 
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to undefended cases. It is clear from the 
wording of that rule that it is only intend¬ 
ed %o apply to a case where a pleading has 
been put in by the Defendant. 

Per CuBiAM. — Or. Vlil, r. 5, does 
not apply where there is ru) written state¬ 
ment and it does not justify a decree with¬ 
out any evidence where no written state¬ 
ment has been filed. 

WooDBOFJ’B and Mookubjisi:, JJ. — Or. 
VIII, r. 6 is really a rule of construction of 
the Defendant's pleading. 

The provision in Or. IX, r. 0 for the 
Court to “ proceed ex parte ” in un¬ 
defended cases means “ proceed to take 
and determine on cindence.” 

Sandeeson, (J. ,1 .—Jt would be un¬ 
reasonable to conclude from sec. 101 of 
the Indian Penal Code that it was ever in¬ 
tended ihai a plaint which has got the 
usual verification by the Plaintiff, could 
•fte adopted by a Court of Justice as suffi¬ 
cient proof of the facts which are contained 
in the plaint. 

'WooDEoajjp and Mookerjee, JJ.— 
Because ^rfalse verification may be the ba'ds 
of a prosecution under sec. 101 of the 
Indian Penal Code, that is, it may conic 
within the definition of "False Evidence" 
for the purposes of the Indian Penal Cifdc, 
that does not make a verification evidence 
on which a decree can be founded in a 
civU suit whether the Defendant appears or 
not, 

WooDEOFFB, J .—Verification does not 
dispense with evidence. The object of 
verification of the plaint is to fix on the 
Plaintiff the responsibility for the state¬ 
ments which it contains and to afford a 
guarantee of his good faith. Verification 
of pleadings may be by persons other than 
those who have personal knowledge of facts 
and who rndy verify same, as in the present 
case, on information and belief of the facts 
homy 


Sandeeson, C. J. —A Court would not be 
justified in allowing the plaint to be put in 
as evidence of the facU on which the Plain¬ 
tiff wished to rely. 

In the present case, which teas one for 
breach of contract and unliqu^ated 
damages, the Defendants had taken no 
stops to defend and the trial Judge gave a 
decree for full amount claimed by the 
Plaintiffs without taking any evidence; 

Held on Appeal —That the Plaintiffs 
should be called upon to prove all the 
material facts which arc necessary for the 
proof of their case, i.e., not only the cause 
of action upon which they rely but also the 
actual amount of damages they have in fact 
sustained. 


Held albo —Thai in Lhis case where the 
claim is for unliquidated danuiges, it was 
not incumbent on the Defendant under Or. 
VIII, r. 3, to deny specifically the alle¬ 
gations of fact regarding damages and the 
Court should even then make some en¬ 
quiry to ascertain the damages to which 
the Plaintiff would be entitled. 

]Mookerjee, j. —The Defendant, mere¬ 
ly because he did not appear, cannot, in 
the present case, be in a worse position in 
this respect, than what he would have been 
in if he had appeared and filed a written 
statement. 

WooDBOFPE and Mookebjee, JJ.—■ 
Where a Plaintiff did not offer any evi¬ 
dence, strictly speaking, the suit should 
be dismissed. 

Per CuBiAM .—Having regard to the fact 
that a written statement was not filed 
under a bona?6de mistake and to the cir¬ 
cumstances of the case, it was renumded 
for rehearing with liberty to Defendant 
to put in a written statement and OddfiOd 
evidence. • . . , ^ 

MooKERJBB, J.— AUhtmghdh^c.kapfg *, 
vision in the V^e fof pertaiii 
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specified circumstances, it cannot legi¬ 
timately be contended that our powers 
arc restricted thereby and that we cannot 
make an order of remands if exigencies of 
the case demand that such an order should 
be mcide. 

This is an appeal from an cx parte 
decree made by Fletcher, J., sitting in the 
Original Side of the Calcutta High (Jt)urt 
against the Defendant-Appellant who had 
taken no steps to defend the suit, oji proof 
of the service of summons on the Defen¬ 
dant but without taking any ovideiiee. 

Mr. Langford James (with Mr. L>. C. 
Ghose) for the Appellants. 

Mr. P. L. Buckland for the Il<‘-spou- 
dents. 

Mr. James after stating the circum¬ 
stances under which the judgment was 
given in the Court below said that no 
decree in any suit could bo given uitli- 
out evidence e.xcept in a suit wliicli comes 
under Or. XXX VII of the Civil Proce¬ 
dure (Jode. In the case of a suit vvhicli 
comes under Or. XXXVIl, the summons 
which is served on the Defendant is differ¬ 
ent from the summons in otlier suits and 
referred to rule 22, Or. XXXV'^JI. Jte- 
liance will no doubt be placed by the other 
side on Or. VIll, r. 5, which says that 
“ every allegation of fact in the plaint, 
if not denied specifically or by necessary 
implication or ‘stated to be not admitted 
in the pleading of the Defendant, shall 
be taken to be admitted except as against 
a person under disability : Provided that 
the Court may in its discretion require 
any fact so a^itted to be proved other¬ 
wise than by such admission. But it is 
quite clear that this rule will only apply to 
a case where a written statement has been 
put in by the Defendant. The Civil Pro¬ 
cedure Code lays down a procedure to be 
followed by the Court in the case of a suit, 
where the Defendant does not appear and 
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it is proved that the summons was duly 
served upon him. That procedure is to^be 
found in Or. IX, r. 6. “ Proceeding ex 

parte ” has been interpreted to mean 
that the Court must see that the Plain¬ 
tiff’s case is at least primA facie proved. 
Jleferrcd to Amritanath v. Dhunpat (C). 

Mr. Buckland relied on two points, 
namely, (1) the principle of admission by 
non-traverse and (2) the principle that 
allegations in a plaint duly verified form 
legal evidence whereon a judgment may be 
based. With regard to his first point he 
relied on Or. VIII, r. 5 and with regard 
to his second point, he said that sec. 191 
of the Indian Penal Code shewed that the 
])laint itself, when properly verified accord¬ 
ing to the rules, was to be considered as 
evidence in a suit. Sec. 191 of the Indian 
I*cnal (.^kIo says “ Whoever . . . . 

being bound by law' to make a declaration 
u])ou any subject makes any statement 
which is false and which he either knows 
or believes to be false or dd^not believe 
to be true, is said to give fal8?*hiiidence ” 
and he argued from this that inasmuch as 
the Plaintiff, if he verified a statement in 
his idaint w hich he either knew or believed 
to be false, might be proceeded against 
because ho would have been taken to have 
given false evidence, his plaint ought to 
be considered as evidence in the case. He 
relied strongly upon the case of Queen- 
Bmpress y. Mehrban Singh (6). In 
support of his second point, ho also te- 
ferred to sec. 47 of the Indian Divorce Act 
which says that the shitements contained 
in a petition which is proijerly verified, 
may l?e referred to as evidence. 

The Judgment op the Court was as 
follows:— 

Sanderson, C. J.—This is an appeal 

(6} L L. R. 6 All. 626 (1884K 

(6) 8»B. L. R. «4 J 15 W. R. 608 (Wfll. 
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by the Defendants in this case, J. B. Boss 
& Co., against the judgment which was 
gi^en by the learned Judge in the Court' 
below in' favour of the Plaintiffs under 
these circumstances: The action was 
brought for unliquidated damages arising 
upon an alleged breach of contract which 
was made between the Plaint iff s and the 
Defendants. The damages claimed were 
based upon the ordinary rule, ri^., the 
difference between the contract price and 
the market price at the time the contract 
ought to have been performed. The 
summons was served, but the Defendants 
did not enter appearance within the time 
specified in the summons, nor did they 
put in a written, statement of defence 
within the time mentioned in the sum¬ 
mons. Thereupon, the cast' was put in>on 
the list of undefended cases, and it came 
before the*learno<l Judge in due course. 
Then an application was made to the 
learned Judge on behalf of the Deh'udanl.s 
for leave to appear and defend. The ap- 
.plication waf^ased upon the gronn 1 tliat 
the gentleuRn representing the Defen¬ 
dant firm had been away and that he had 
sent a telegram which was not drdivered to 
his attorney in the way it had been sent, 
and that through that mistake the attorney 
understood that he had no instructions to 
defend, whereas, as a matler of fact, the 
Defendant had given instructions to his 
attorney to apjiear; and, the result was 
that no steps were taken to defend the 
suit. The learned Judge having refused 
the Defendant leave to apjiear pr(K*eeded 
to give judgment for the Plaintiffs with¬ 
out hearing any evidence, for the full 
amount claimed; and, the question which 
has been raised in this appeal is whether 
the learned Judge was entitled so to do. 

Now, I am of opinion, in spite of the 
ingenious and able argument which has 
addressed to us by Mr. Buckland on 


WEEKLY NOTES. 


behalf of the Plaintiffs, that the learned 
Judge had no jurisdiction to make the 
decree which he in fact did. 

The fundamental principle is that the 
Plaintiff, when lie comes to Court, must 
prove his case, and he must prove it to 
the satisfaction of the Court. Thetc are 
certain rules, made under the powers of 
the Civil Procedure Code, expressly limit¬ 
ed to certain cases in which proof, in the 
ordinary sense of the word, by the Plain- 
tilf of his case is disfiensed with : and, 
those rules arc contained in Or. XXXVII, 
r. 2 of the Civil Procediue Code. That 
is a Kule which is limited to bills of ex¬ 
change, liundis or promissory notes, and 
it provides that “ All suits upon bills of 
exchange, hundis or promissory notes may, 
in case the Plaintitf desires to proceed 
hereunilcr, be instituted by pn'senting a 
j)laint in the form prescribed; but the 
summons shall be in Porm No. 4 in Ap¬ 
pendix B or in such other form as may 
l.'C from time to time jirescribcd.” Then 
if goes on h) provide in cl. (2) that “ In 
any case in which the plaint and summons 
are in such forms, respectively, the De¬ 
fendant shall not appear or defend the suit 
unless he obtains leave from a Judge as 
hereinafter provided so to appear and 
defend: and, in default of his obtaining 
such leave or of his appearance and 
defence in pursuance thereof, the allega¬ 
tions in the plaint shall be’deemed to be 
admitted, and the Plaintiff shall be en¬ 
titled to a decree for any sum not ex¬ 
ceeding the sum mentioned in the sum¬ 
mons ’ * and so on. Now this rule created 
an exception the ohlinary fundamental 
rule to which I have referred; and, in luy 
opinion, one of the rearSons why that ©X- 
ception w’as made was because of the 
special nature of the documents mentioned 
in that rule, namely, 
menta such as bills of 
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or promissory notes. It is a procedure 
which is somewhat analogous to the pro¬ 
cedure under Or. Ill, r. 6 of the rules 
which are applicable to England, but it 
is of a much more limiCed nature,: and, 
it is only in a case of that limited nature, 
Huchc as where the Plaintiff .sues n|)on 
bills of exchange, etc., and in respect of 
which he files bis verified plaint, and 
the Defendant asks for leave to ap|)car 
and defend, but fails to obtain it, that the 
allegations in the j)laint shall be deemed 
to be admitted. As far as I am aware, 
in the rules which are applicable to this 
Court, there is no other provision imder 
which proof by the Plaintiff, in the ordi¬ 
nary course, as wo understand it, in 
support of his claim can be dispen-sed 
with. 

Reliance was placed by the learned 
Counsel who argued this case for the 
Plaintiffs, upon two [xiinte : Ho said that 
there was evidence in this case and that 
the evidence consisted in th<‘ j)laiut which 
was verified in accordance with the nd(‘s 
of the Court, and he relied fir>t upon 
Order VIII, r. 5. 

In my judgment, Or. VIII, r. 5 ■does not 
apply to this case at all. That rule says, 
“ Every allegation of fact in the plaint, 
if not denied 8i>ecifically or by nec(!ssary 
implication, or stated to be not admitted 
in the pleading of the Defendant, shall 
be taken to be admitted except as against 
a person under disability : Provided that 
the Court may in its discretion require 
any fact to be proved othorw’ise than by 
such admission." 1 think it is cloar from 
the wording of that rule that it is only 
intended to apply to a case where a plead¬ 
ing has been put in by the Defendant: and 
I think the short answer to the learned 
Oounsel’s argument on that point is that 
the rule is not intended to apply to a case 
where the Defendant has not put in a 


written statement. It should be not€id 
that in this case where the claim is for 
unliquidated damages, even if a written 
statement had been put in, it would not 
have been necessary for the Defendants 
to deny specifically the damages: it 
would have been quite sufficient if they 
had pleaded generally to the damages, 
and in that case even though all other 
material facts wore admitted in the 
defence, there would still have been neces¬ 
sity for some enquiry to be made either 
by the Court which heard the case, or 
by the Official Referee or some other 
person to whom the Court might refer the 
enquiry, to ascertain the amount of 
damages to wbich the I’laintiffs would be 
entitled. 

The other point is that if the learned 
Counsel was not right in .relying on 
Or. VIII, r. 5, still there was some evi¬ 
dence in the case, because the plaint in 
itself constituted evidence, 'inasmuch as 
it had been verified in aecordance with 
the rules of the Court. 

Sjieaking for myself, I am nfft- prciiared 
to accede to that argument. Fh’st of all, 
1 think the rule is that the Plaintiff must 
give the best evidence he can; and if 
the Plaintiff were alive and could come 
to Court it w’ould be necessary for him to 
prove his case by producing evidence in 
the ordinary and well-rccognised way, and 
I should have thought that the Court 
would not be justified in allowing the 
plaint to be put in as evidence of the 
facts on which ho wished to rely. It is 
to Be pointed out that the plaint is not 
verified by an affidavit: it is simply veri¬ 
fied* either by the signature of the party 
or parties or by some person who is 
authorised to verify on his or theii; behalf. 

But it is said by Mr. Buckland that 
sec. 191 of the Indian Penal Code shows 
that the plaint ought to be considered SA 
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evidence in the case; and, there it wai 
that I think he showed considerable 
ingenuity in advancing the argument 
which he did, in favour of the PlaintilTs. 
I am bound however to say that I do not 
think that the argument is a good one, 
and for this reason : The ix)inl is. that 
tlie plaint is evidence because it is to be 
verified in accordance with the rules. If 
we look at sec. 191 of the Indian IVnal 
Code, wc find this “ \\’hoever . . . 

being bound by law to make a declaiation 
uj[K)n any subject, makes an}"^ statement 

which is fafse, and which he either knows 

• 

or believes to be false, or does not believe 
to be true, is said to give false evidence.” 
Therefore he argue.s that inasmuch as 
the Plaintiff, if he verified a statement in 
his plaint which he either knew or be¬ 
lieved to be false, might be proceeded 
against unde? sec. 193, because he would 
have been taken to have given fa'sc evi¬ 
dence, his ijiaint ought to be considered 
as evidence in the case. The answer to 
that is this ; I ^nk that the object of the 
Legislatureip^i^retty clear : I'ljst of all 
the object m the ride insisting upon the 
verification of the plaint is clear, namely, 
0 that it was thought desirable to insist 
upon some guarantee that a false or totally 
trivial claim shoidd not be [lut before the 
Court. There would be no such guarantee 
by simply requiring a man to make a 
verification of the claim, unless there was 
some sanction. Mr. Buckland says that 
the sanction is sec. 191. I think it is 
clear that sec. 191 was framed in the way 
in which it stands for this reason : It was 
the obvious intention of the Ijegislature 
to bring such a ca«e, namely, the verifica¬ 
tion of statements in the pleadings by 
a person who knew them to be untrue, 
within sec. 193. Sec. 193 deals with the 
case of a man intentionally giving false 
evidence; and, the method the Legisla- 


fure employed for biinging such case as 
I have referred to, within .sec. 193, was 
I ) say that if a man being bound by law 
to make a declaration upon any subject, 
makes any statement which is false to his 
knowledge he shall be deemed to give 
false evidence. The words are, “ ba is 
said to give false evidence,” and those 
words are employed simjdy for tlnj ]mr- 
ix)se of biinging the case within sec. 193, 
and for no other purixise. ^^’ith great 
deference to the learned Corinscl, I think 
it would be unreasonable to conclude from 
that section that it was ever intended tliat 
a plaint which ha.s got the usual verifica¬ 
tion by the Plaintiff could b(‘ adopted by 
a (Vnirt of Justice a-i sufficient jiroof of the 
facts which are contained in the plaint. 

'Therefore, I am of o]>inion that tlie two 
grounds upon which the learned (’ounsel 
has relied cannot be upheld. 

Before I conclude luy judgmenf, I uoulil 
like, to say one word, from tlie. general 
point of view. Of course, if we had found 
ill Ihc.'iules or in (ho statiilos any provi¬ 
sion giving the learned Judge a jurisdic-. 
tion 1o deal with the case in the way he 
has done, wc sliou’.d have been bound to 
follow it. But I cannot myself help say¬ 
ing that it Would be undesirable if a suit 
such as this wore adjudicated upon with¬ 
out any evhlence in the real sense of the 
word given by the Plaintiff, where the, 
claim is for unliquidated damages. The 
learned Counsel in the course of hi-; argu¬ 
ment, when 1 put the question to him, had 
to admit that in a very large nuiuher of 
cases w'here the claim is for unliquidated 
damages, the inflated. It 

may be that in some cases they are in¬ 
tentionally inflated, but in most cases they 
ore quite unintentionally inflated. The 
question of the proper measure df dragee 
is one of the most difficult th|fcl, 

a Court of Justice has 

I \ i’ ... ^ 
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niiiny cases of imliquidated damages, Rie 
iirnoTiiit wliich is in the statement of 
cliiiin is found to be wrong when the case 
comes to be investigated, and the amount 
of damages to w’hich the T’laintiff is ac¬ 
tually entitled is different from that which 
the*Plaintiff has inserted in his plaint. 
Therefore, it shows the desirability ami 
necessity in such cases, when the Jdefen¬ 
dant does not appear that the Plaintiff 
should be called upon to prove all the 
material facts which are necessary for the 
proof of his case, that is, not only the cause 
of action upon which he relies but also 
the actual amount of damages w’hich he 
has in fact sustained. I think that if 
this course is not pursued, injustice may 
be done. 

The appeal is, therefore, allowed. 

With regard to costs of the appeal I 
do not see any reason for interfering with 
the ordinary rule that costs should follow 
the event. Therefore, the appeal is allow¬ 
ed with costs. 

The facts upon which the Defendant 
rely have been verified by an affidavit, and 
the learned Counsel for the Plainliffs 
frankly admitted that he had no reason to 
supiK)se that they were not as stated in 
the affidavit. 

Therefore, I think that this case should 
he remanded for hearing and that the 
Defendants, should have leave to imt in 
a written statement of defence, and to call 
such evidence as they may think desir¬ 
able, in support of their case. With re¬ 
gard to the costs of the application for 
stay of execution, in my judgment each 
])arty should pay his ow» costs. 

WooDEOFFB, J.—^In my opinion, no 
decree can legally be given in any case 
without evidence except in cases of suits 
governed by the provisions of Or. 
XXXVII of Civil Procedure Code. 
^ According to r. 2, gub-r. 2 of that Order 


in default of obtaining leave to appear 
and defend or of appearance and defence 
in pursuance thereof, the allegations in 
the plaint shall be deemed to be admitted, 
aud the Plaintiff shall be entitled to a 
decree for any sum not exceeding the 
stun mentioned in the summons. This in 
my o]>inion is strong evidence of the inten¬ 
tion of the Ijegislature that it is only in 
such cases that the allegations in the plaint 
.should he deemed to be admitted and 
amount to ))roof on which a decree may 

he founded u'hen there is no written state- 

« * 

picnt and the Defendant docs not apj>ear. 

The proceilure in (his country is not that 
which prevails in England. In my ex¬ 
perience the practice sought to he upheld 
by the Respondents has not hitherto pre¬ 
vailed in this (Vmrt whore it has always 
been the practice in undefended cases to 
take evidence as <lefiiied in the Evidence 
Act, riz., oral statements of witnesses 
and documents proved before the (.V)urt. 
The cursuff curico may be looked at when 
interpreting the terms Ot^he Civil Pro¬ 
cedure. Code. There is, opinion, 

nothing in the decision in GaUtaun v. 
Hutchison (Ij to which-I was a party 
and in which judgment was also delivered 
by the late t'hief Justice, which justifies 
the contention which has been advanced 
by the Resj)ondcrits before us. In this 
ease the I’laintiff gave evidence and proved 
his claim biit a cpicstion of stamp arose. 
The Defendant entered appearance but 
did not file a written statement. The 
Code ho'v.iver is clear. The case does 
not fall under Or. XXXVII; for the suit 
was based uiKjn an alleged breach of con¬ 
tact claiming unliquidated damages. 

The decree has been sought to be 
justified by an application of r. S, Or. VIII 
of the Civil Procedure Code and by the 

(1) I. L. R 8» Cat. 78»; «, c. 16 C. W. H. 

946 (1912). 
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argument that verification of pleadings dis¬ 
penses with evidence. As all pleadings in 
this* Court are verified this latter conten¬ 
tion is simply restatenient of the argu¬ 
ment that a decree can be given on plead¬ 
ings without evidence in unllefended cases. 
This contention is a novel one. Verifica¬ 
tion does not, in luy opinion, dis]H'n<^e with 
evidence. But it is merely a form of 
giving authenticity to the pleadings. The 
r)bject of the verification of the plaint is 
to* fix on the J'laintiff the responsibility 
for the statements whicli it contains and 
to afford a guarantee of his good faitfi. 
See the case of liasdeo v. John Sniidt (2). 
Verification in my opinion is not evidence 
on which a suit can be decreed whether 
the adversary does or does not appear. 
Because a false verification may be the 
basis of a prosecution under sec. 191 of 
the Penal Code, that is, comes within the 
definition of “ Pulse Kvidence ” for the 
puqioseK of the Penal Code that does not 
make a verification t;vidence on which a 
decree can be^nnded in a civil .S'uit. 

MorooviSl^nder Or. XIX of the Code 
the Court may allow facts to be proved 
by affidavit, but the Code expressly stipu¬ 
lates that the affidavit must be confined 
to facts within the personal knowledge *of 
defrouent except in cases of interlocutory 
applications on which he is permitted to 
sji>eak to his own belief. This knowledge, 
by no means, always exists in the case 
of verification of pleadings; and the pre¬ 
sent case is an illustration in point—the 
plaint having been verified by the attorney 
of the Plaintiffs who states that the alle¬ 
gations in the plaint are based on inform¬ 
ation received by him and believed by Him 
to be true. 

It is then said that under Or. VIII, r. 
6, this proceduro can be justified. This 

ru^e, in toy opinion, has obviously no appli- 

■* , , , 

• <B| I. Ii It. 32 au. » f> 91 tl8»9>. 


cation. Or. VIIT is headed, as a^^pcars 
from the title of the chai)ler, “ written 
statement and set-off,” and the rule as¬ 
sumes existence of a pleading of the De¬ 
fendant; for it states ‘‘ that every allega¬ 
tion of fact in the plaint, if not denied 
specifically or by necessary iiuplicalion, or 
stated to bo not admitted in thi; plead¬ 
ing of the Defendant, shall he taken to 
he admitted except as against a i)erson 
under disability.” Tliis seetirm is n.ally 
a rule of construction of the J>efendunt’.s 
jdeading. It cannot be said that a. fact 
is admitted until one looks at the written 
statement. This rule does not apply 
where there is no written statement at 
all. The law says, as a rule of construe- 
lion, that if there is a written statement 
and the fact as alleged in the plaint is not 
denied then the written statement jmi.st 
be so construed as to be taken to have 
admitted such allegation. The rule does 
not, in my o^uniou, justify the passing of 
a decree on no evidence w here there is no 
WTitten .statement. 

I'mler Or. IX, r. C, where the Plaintiff 
a]>i>ear8 and the Defemdunt does not ap¬ 
pear when the suit is called on for hear¬ 
ing then if it is proved that the summons 
was duly served the Court may proceed 
ex ijarte. ‘‘ J’roceed ex lyarte ” means 
” proceed to talte and determine on evi¬ 
dence ” and this is what the* summons in 
the suit says. The summons does not say 
that on failure to appear the Plaintiff is 
entitled to a judgment by defuuh, but on 
the Defendant’s failure to appear the case 
will be heard ^and determined ex parfe, 
that is, in his absence by the taking of 
evidence. 

In my opinion, tlie decree having been 
made without evidence cannot b© sup¬ 
ported. As the Plaintiffs did not teuidtof 
any evidence, strictly speaking, sbit 
should be dismi^d. 
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.Tames who appears on behalf of the Ap- 
pellant.s does not insist on this or contend 
that wo have no poorer to romnnd. 8o J 
need not discuss this question. 

The decree will therefore he .set aside 
and^^the case wdll bo remanded in order to 
be reheard after giving the Defendants an 
opjwrtunity of filing written statement 
and of addu<*ing evidences. Tlic cireiini- 
stances on which reliance is placed as en¬ 
titling the Defendants to defend the siiit 
are not contested. 

Tn my opinion the Appellant is entitle 1 
to his costs of this appeal. 

Mookehjbh, J.—I am clearly of o])inioii 
that there has been no trial of this suit 
in confornuty with the procedure ])rescrih- 
ed by the legislature, and that the deciee 
in favour of the Plaintiffs cannot jx)s,sihly 
be supixjrted. Mr. Buckland, who has 
made a strenuous endeavour to su])potT the 
decision under appeal, has conceded that 
the procedure adopted for the trial of this 
suit is novel; but he has argued that 
novelty did not necessarily indicate de|Kir- 
ture from law. This may he conceited. 
But when recour.se is had to a novel pro¬ 
cedure, which has escajwd the attention 
of generations of Judge.s, if the legality 
of the procedure is called in question, the 
matter undoubtedly deserves careful 
scrutiny. 

The very brief history of this litigation 
which involves a snm of over Hs. 17,000 
may be stated in a few words. On the 
24th January 1916, the Plaintiffs lodged 
the plaint in this Court for recovery of 
Bs. 17,.578-13-8 from the Defendants as 
liquidated damages for breach of a 
contract alleged to have been made on the 
21st December 1914. Summons is said 
to have been served upon one of the 
partners of the Defendant firm on the 10th 
February 1916. The suit came on for 
trial on the 13th March 1916. Up to 


that stage, the Defendants had not 
entered appearance or filed a written 
statement; but Mr. Gregory appeared on 
that day on their behalf and asked for 
leave to defend. Leave was peremptorily 
refused. Thef Plaintiffs, however, did not 
adduce any evidence; and the following 
order was therciqion recaudwl :—“ Judg¬ 
ment for the amount claimed, 6 per cent, 
on decree, (’osts on Beale No. 1.” We 
arc now invited to set aside this decree 
as not founded on any legal evidence. 

It is an elementary i)rinc*iple, Which 
forms the, liasis of all legal pr<x*edure, that 
no litigant is entitled to obtain relief from 
a Court of .lustice unless he establishes to 
the satisfaction of the Court that his claim 
is well-founded. Tested in the light of 
tins ))riueiple., how does the claim of the 
I’laintilTs .stand? They eJ.amine.1 no 
witnesses; how did they then profess to 
have established their claim to the satis¬ 
faction of the trial .fudge? The judg¬ 
ment itself does not throw any light on 
this point : But Mr. Bu^dand has in¬ 
voked the assitance of tw'o defines ; viz., 
fir-st, the principle of admission by non- 
traverse, and, sreondhj, the principle that 
allegations in a [daint duly verified form 
lc7jal evidence, w'hereou a judgment may 
properly be based. 

As regards the first branch of this con¬ 
tention, the princi])le invoked is embodied 
in r, 5 of Or. VJTI of the Code O'f Civil 
J’rixiedure, and is expressed in these 
terms—“ ilvery allegation of fact in the 
plaint, if not denied si)ecificaUy or by 
necessary iinijlication or stated to be not 
admitted in the jileading of the Defendant, 
shall be taken to be admitted, except as 
against a person under disability; provid¬ 
ed that the Court may in its discretion re¬ 
quire any fact so admitted to be proved 
otherwise than by such admission.” The 
plain reading of the rule, which is re^ijly a 
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rule of construction of pleadings, is that it 
is limited in its application to cases where 
there is in fact a pleading of the Defen¬ 
dant. ^Tr. Buekland conleiuhnl that it 
was not logical to distinguish between 
cases where there is a ]rfea(ling by the 
Defondnut and cases whcMc there is no 
pleading by the Defendant. Wc are not 
concerned, however, with the question 
whether the jirinciple einbodie-d in r. 
which, T may observe par<;n1hetically, was 
for the tinst time inti-oduc-ed into the Code 
of this ccRintry in lOOH f A v. 

Shet'b Chundcr (3)] can or cannot b(i 
defended on logical grounds; we have to 
ap})ly it as we find it trained by the legis¬ 
lature, and in my ojnnion, its very 
phraseology shows that it has no api)li- 
cution to the present case. Ajiart fioiu 
this, the DIaintiffs have to overcome an 
additional difTiculty, because, r. .‘1 lays 
down that “ It shall not be .suflicient for a. 
Defendant in his written stalmuent to 
deny generally the grounds alleged by the 
Plaintiff, bu^^be. Defendant must deal 
specifical}jf\vith each allegation of fact 
of which lie does not admit the truth, ex¬ 
cept damagcfi." This rule is baswl on 
Or. XIX, r. 17 of the rules of the Supremo 
Court of England. That rule must *be 
read with Or. XXI, r. 4, which is in these 
terms : “ No denial or defence shall he 
necessary as to damages claimed or their 
amount; but they shall be deemed to be 
put in issue in all cases, unless express¬ 
ly admitted.” Although there is no pro¬ 
vision in our Code corresponding to Or. 
XXI, r. 4 of the rules of the Supreme 
Court of England, I think we can legi¬ 
timately put the same sonstruction i^’on 
Or, VIII, r. 3, as has been put in England 
upon Or. XIX, r. 17. That interpreta¬ 
tion will be found explained by Mr. Justice 
Hawkins in the case of Wood v. The Earl 

# llti 9M. 1. A. Sfii (806) (1882^ 


of Durham (4). It is plain that in the 
present case even if the Defendants had 
entered appearance and filed a written 
statement it would not have been obliga¬ 
tory upon them to plead si>t‘citically as to 
the amount of damages; and merely be¬ 
cause they did not apjiear, they cannot 
he in a worse iMisition than what they 
woidd have o<*cupied if they had appeared 
and filed a written statenumt. 1 may add 
that if the contention of the Respoiidents 
were to prevail, the pi’ovisions of Or. 
XXXVIT, which are applicable to si)ecial 
classes of negotiable instruments, would 
be entirely superfluous. If what is con¬ 
tended by the Resiiondonts is well-found¬ 
ed and can he legitimately done in all 
classes of eases, why should the legisla¬ 
ture ijrovide a special inocedure in Or. 
XXX VTl? 1 therefore hold without hesi¬ 
tation that the Plaintiffs are not entitled 
to succeed on the ba.sis of impliefl admis¬ 
sion of their claim by the Defendants. 

As I'egards the second branch of the 
contention, it has been argued that as the 
jdaint was duly verified, all the allegations 
tlierein must be de(;iued to be evidence in 
favour of the inuintifl's against the De¬ 
fendants and should be treated as material 
for the basis of the judgment of the C-ourt. 
In support of this contention, reliance has 
been placed upon the decision of the 
Allahabad High Court in the case of Queen- 
Empress V. Mehrban Singh (5). In my 
opinion, that argument rests on no solid 
foundation. A comparison of the terms 
of secs. 191 and 193 of the Indian Penal 
Code show's that a person who makes a 
false affidavit Is deemed to give false evi¬ 
dence, in order that he may be pimished 
under sec, 193 of the Indian Penal Code. 
Indeed, the inference may be legitimate¬ 
ly drawn from the language used in sec, 

(4) 21 Q B. Oiv. 801,608 (USI).: 

(6) 1. L. R. ^ AU «2t (lMiK 
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191 read with sec. 193 that a verified state¬ 
ment would not be “ evidence ” but for 
the special provision of sec. 191 which ha.s 
been enacted for a spcaial purpose. 

In this connection, reference may use¬ 
fully be made to the procedure ]irescrib- 
ed b*^' the legislature for the trial of a suit 
in which the defendant dot*s not ap]ieiir. 
Or. TX, r. (J, lays down that where 
the Plaintiff ay>i>ears and the Defendant 
does not apj)ear when the suit is called on 
for hearing, then, if it is jwoved that the 
summons was duly served, the Court may 
proceed rx parte." The next stage is de¬ 
scribed in Or. XVni, r. t2, which lays 
down that “ on the day fixed for the hear¬ 
ing of the suit or on any other day to which 
the hearing is adjourned, the party having 
the right to begin shall slate his case and 
pix>duce his evidence in supjioit of the 
issues which he is bound to provti.” If 
the contention of the ResyMindents were 
well-founded, the legislature wouhl no 
doubt have stated that whtn-e the J )efend- 
ant has not appeared, the case may be 
decreed on the basis of the allegations 
made in the verified plaint. Reft-reuet* 
has been made in the course of argiinient 
to the decision of the Allahabad High 
Court in Bandeo v. John Smult {-2) v\hich 
explains the value and object of \erifica- 
tion. That certainly docs not .support 
the contentipn of the Resyiondcnts. A 
verification is required witli a view to dis¬ 
courage, if not to prevent, the institution 
of false suits; the legislature never contem¬ 
plated that verified statements should be 
treated as evidence on behalf of the Plain¬ 
tiff against the Defendant.* This view is 
confirmed on an examination of the pro¬ 
visions of the Code as to the use of affida¬ 
vits in evidence- Or. XIX defines the 
circumstances in which affidavits may be 
used as evidence and specifies the limita- 

12) I. L. R. 22 AU. 55 iit,p. 81 


tions subject to which this is permissible. 
If the contention of the Respondents were 
lo jirevail, the provisions of Or. XIX would 
be superfluous. It is worthy of note that 
sec. 9G, sub-soc. 2 of the Code of Civil 
Procedure allows an appeal from an 
original decree passed ex parte ; it is diffi¬ 
cult lo conceive how such an appeal can 
h(' of any assistance to the Defendant, if 
there is no evidence on the record. 

Reference has also been made to sec. 47 
of the Divorce Act, which I should have 
thought, was against the view' put forward 
K’ the Kesyiondonts. If a verified plaint 
could always be treated as evidence, it 
was suyierffuous lo make a sjxxjial provi¬ 
sion in the Divorce Act. 

In iny judgment, lliero is no possible 
esca)>e from the conclusion that there is 
no legal evidence on the record on whicli 
Ihe decree made in favour of the Plain¬ 
tiffs may he supptirted. 

The quest ion next arises, what course 
.should now be pursued. ^Ir. Langford 
James, in my o|>inion, wml^Miave been 
perfectly justified if he hao'^ seriously 
juessed his contention that as the Plain¬ 
tiffs are not shown to have offered .or, in- 

(b ed, to have been even ready w'ith any 

^ * * 
fo’idence in the trial Court, the appeal 

should be allowed and the suit should stand 

dismisse^t. I am reluctant, however, to 

adojit this course, on the present occasion, 

for I feel doubtful how far the conduct of 

the Plaintiffs might or might not have 

been affet ted by the novel procedure, 

which, we were informed in the course of 

the argument, was adopted in the trial 

Court. That we are entitled to remand 

the case for trial, is, I think, obvious. 

Sec. 664 of the Civil Procedure Code of 

1882 which provided that the Appellate 

Court shall not remand a case for a second 

decision except as provided in sec. 6Q2 does 

not reapi>ear in the Code of 1908,. <J!on- 
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sequently, although there is a provision in 
the Code for remand in certain specified 
circpmstances, it cannot legitimately be 
contended that our powers are restricted 
thereby and that we cannot make an order , 
of remand if the exigencies of the case 
demand that such an order should be 
made. I am also of opinion that on re¬ 
mand' the Defendants should have an oi>- 
portunity to file a written statement; no 
useful pmqKjse will be gained if this matter 
is left open. 

I ^desire to add, finally, that great 
caution should be exercised when suit s are 
heard ex parte. This observation is, in 
my opinion, of universal application 
[Amritannth v. D}\un\Hit (G)]. But it 
applies with special foi’ce to eases of the 
description now before us, where unlicpii- 
dated damages are claimed on the allega¬ 
tion that there has been a breach of con¬ 
tract. I entirely agree with the Chief 
J ustice in the weighty observations he lias 
made as to the exaggerated claims usually 
put forward in^*ases of this character, and 
the neces^^jiy for careful scrutiny into all 
such claims, before a decree is made in 
favour of the .Plaintiff. 

On these grounds 1 concur in the view' 
that this appeal must be allowed \sith 
costs, the decree made by Mr. .1 ustice 
Fletcher reversed, and the case remanded 
for trial. 

Messrs, Pugh <(; Co., Attorneys, for the 
Appellants. 

Mr. J. N. Taylor, Attorney, for the 
Eespondents. 

D. C. Ci. Appeal allowed. 

(6) 8 n. L R 44 (48) : B c. 16 W. R. 60i 
(U71). , 


[OIVIL SEVISIONAL JUBI8DIOTXOH.) 

Rules Nos. 1083 and 1084 or 1915. 

Bhuban Behart Nag 
Mazumuar, Auction- 
purchaser, Petitioner, 

V. 

Dhibkndba NaJh 
Banbrji and others, 

J udgment-debtors, 
Opposite Party. 

Civil Procedure Code {Act V of 1908), Or. 9, r. 
9, Or. 48, r 1, el (c) —Application hy judgment- 
debtor under Or. 81, r. 90 to tet aside sale — Dis¬ 
missal for default—Application jor restoration, 
rejection o;—Order if appealable—Apflioation to 
set.aside sale if “ suit ” 

Or. IX, r. 9 of the Civil Procedure Code 
is applicable to applications for setting 
aside salc-n which have been dismissed for 
default. 

Delj.an Kichh.\ Biuee v. Hemam'a 
Kum.vr Kay (1) and Saedar Ali v. Kishun 
Lal (2) relied on. 

An applicalion to set aside a sale is a 
proceeding which may terminate in an 
adjudication such as is referred to in sec. 2 
of the Civil Procedure Code, and if the 
question had been res inlegra, the Court 
would have held that it was a suit within 
the meaning of Or. XLIII, r. 1, cl. (c). 

(.‘haku Chandra Ghosh v. Chandi 
Chakan Kay CuowDHriiY (B) referred to. 

These were Kulos issued on the 27t)i 
November 1915 against the orders of 
Babu Jnanendra Nath Mukherjee, Sub¬ 
ordinate Judge of Khulna, dated the ‘J2nd 
July 1915, setting aside the orders of S. P . 
Majumdar, Esq., Munsif of Khulna, dated 
the 25th July*1914 and the 15th January 
1915 resi^ectively. 

The two Kules arose out of the same 
procoe<lings. The Opiwsite Party applied 
a) IB c. W. N. 768 (1»16). 

(2) 12 C. L. <7.8 (1910), 

(8) 10 0. W. N.» aOii); 


Tbunon, j. 
Nbwbould, j. 

1916, 

Heard, 

27, March. 
J udginent, 

28, March. 


§ 
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for setting aside an execution sale under 
sec. 47, and Or. XXI, r. 90 of the 
Civil Pracedure Code. On the day 
of bearing (25th July 1914) both 
parties applied for tiiAe. The lover 
Court rejected the prayer of both parties 
and tfee Petitioner having taken no further 
steps rejected the application on the same 
date, 25th July 1914. On 28th July 1914 
the Petitioner applied for a review of the 
order rejecting his apj^lication for setting 
aside the sale. This application too was 
rejected on 15th January 1915. The Op|K>- 
site Party ai)pealed against both these, 
orders. 

The Subordinate Judge on aj)peal treat¬ 
ed the petition for review as in substance, 
one for restoration under Or. TX, r. 9, 
C. P. C., and held on the authority of 
Deljan Nichha Bibce v. llcmanta Kumar 
Ray (1), in which Safdar Ali\. Kinhuii Lai 
(2) V’es distinguished, that an apjioal 
against the oruler rejecting that ap¬ 
plication did lie. 

On the merits, the learned 8ul)onlinale 
Judge held as follows :— 

“ The Petitioner did all in his i>owcr to 
produce his \vitne.s.scs. It is not true that 
the warrant vva.s not is.sued at the I’eti- 
tioner’s default. It seems that he paid 
all necessary co.st.s, yet there \va.s deday in 
issuing the i>rocc.ss. That the Petitioner 
is a minor and the property sold is of some 
value are important consideration in the 
cases. Having regard to all the circum¬ 
stances I think the lower Court should 
have allowed time to the Petitioner to pro¬ 
duce hie witnesvses and granted the re¬ 
hearing applied for.” • 

In the above view, the Subordinate 
Judge decreed the a 2 »|>eals and din^cted the 
trial Court to try the application for 

H) 19 c. W. ». 768 (1916), 

(2) 12 0. L. J. 6 (1910). 


setting aside the sale after recording evi¬ 
dence adduced by parties. 

The auction-purchaser thereupon mqved 
the High Court and obtained these rules. 

Babu Jadunath Kaujilal, in support of 
the ndc, contended that no appeal lay 
against the on?er of the Mnnsif refusing 
th(^ application for review. As to the 
other appeal, llie application having been 
(lisniisseil for default of both imrties, no 
appeal lay. Civil Procedure CoJe, Or. IX, 
rr. 4 and 9. Charu Chandra Ghofih v. 
Chandi (Jharan Uay Chvwdhunj (J). ^ 
ITrunon, J.—Kefers to Deljan Nichha 
Bibec V. Hemanta Kumar Ray (1).J 
Baba Sarat Chandra Roy Chaudhry 
(with Babm Bimala Charon Deb and 
Jatindranalh Ray Chaudhry) for the 
Op|)osite Party No. 1 eontendod that the 
dismissal of the petition was in effect 
under Or. .XXJ, r. 92. That being so an 
!i[>peal lay against the order under Or. 
XIjIIJ, r. 1 (y). Besides the High Court 
could inlcrJ'ere having regard t(.) the merits 
of (he ease. Oj>jx),site J’arfc No. I was a 
minor. There was no lachel^i his i)art 
ijtasniucli as he liad <leposited the costs of 
tlic warrant, but the warrant was not 
issued ow ing to negligence on the part of 
the. Court officer. Purther, one-sixth of 
the jnoperty in question had been sold for 
Bs. 800, and in this auction sale the whole 
had been sold for Bs. 900 only. 

[On 24th March 1916, the rule was 
mentioned in Court by Teunon, J., who 
said that even if no appeal lay, the High 
Court couiil interfere in its Bevi.sional 
Jurisdiction, and informed the \akil8, if 
they wanted to submit anything further on 
the point that their ijordships would give 
them a further hearing. Accordingly the 
matter w’as set down for further hearing 
on 27th March 1916 when Babu Jadunath 

Cl) 19 0. W. N. 788 (1916). 

(8) 19 C. W. N. 26 (1911). 
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Kanjilal was heard on the points raised by 
Teunon, J.] 

« 

The Judgment of the Coubt was as 
follows:— 

These two applications arise out of pro¬ 
ceedings for the setting aside of a certain 
Court sale. 

The sale was held on the 22nd April 
1912, and was confirmed on the 23rd of 
May of that year. 

Sometime towards the close of 1913 the 
judgment-debtor applied under Or. XXT, 
r. 90 to have the sale set aside. ^ 

This application came on for hearing 
on the 25th July 1914 when both parties, 
i.e., the judgment-debtor and the auction- 
purchaser applied for time. Both appli¬ 
cations were rejected, and the Petitioner 
taking no further steps his application was 
dismissed for default. 

On the 28th July, the Petitioner ap¬ 
plied that the order should be reviewed and 
his application for setting aside the sale 
restored. Thi^^ipplication for review or 
restoration dismissed or rejected on 
the 16th January 1915. 

Against both orders of rejection or dis¬ 
missal appeals were preferre<lto the Subor¬ 
dinate Judge. Both appeals were (lecreed 
on the 25th July 1915. 

The auction-purchaser has now obtained 
the present rule calling upon the Opposite 
Parties to show cause why the Subcjrdinate 
Judge’s order should not be set aside on 
the ground that in neither case did an 
appeal lie. 

In support of the rule, it is first con¬ 
tended that the order dismissing the ap¬ 
plication to set aside the sale was made ih 
the absence of both parties. If so, and if 
the provisions of Or. IX apply, the order 
was one under Or. IX, r. 3, and the ap- 
pUca^n to have it set aside was one under 
Pr. XX, r. 4. Against an order rejecting 


an application under Or. IX, r. 4, Or. 
XLIII provides no appeal. 

^ W^e are unable to accede to this conten¬ 
tion. No doubt in. the first Court’s order 
of the 28th July dismissing the application 
for setting aside the sale, it is stated that 
both parties had been in default. But*by 
part of the same order an application made 
by the Opposite Party (the auction-pur¬ 
chaser) is rejected. The inference is that 
he was present. No suggestion to the 
contrary appears to have been made in the 
Court of Appeal and on what after all is 
a question of fact we do not think that 
we should differ from the Subordinate 
Judge. 

It follows that if the provisions of Or. 
IX apply to applications for setting aside 
sales, the application in the present case 
was dismissed under Or. IX, r. 8 and the 
application to have that dismissal set aside 
was made and rejected under Or. IX, r. 9. 

The question in the Kule then is whether 
by virtue of the provisions of Or. IX, r. 9 
and of (.)r. XLIII, r. 1, cl. (c), an appeal 
lies against an order refusing to restore 
an application made under Or. XXI, r. 
00, and dismissed for deafult. 

We can see no reason in principle why 
Or. IX, r. 9, should not be held applicable 
to applications for setting aside sales and 
in support of the view that the rule does 
apply in such cases we have direct author¬ 
ity in Deljan Nichha Bibee v. Hemanta 
Kumar Ray (1) and in Safdar Alt v. Kishun 
Lai (2). We therefore hold Or. IX, r. 
9, to be applicable. 

The next question is whether Or. 
XLin, r. 1, cl. fc). confers a right of ap¬ 
peal against an order made under Or. IX, 
r. 9, refusing to restore an applicatkm for 
the setting aside of a sale. In other words 
the question is whether for the purpose of 

( 1 ) 10 0. w. N. 7U 

(2) 12C. L. J. 
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Or. XLI, r. 1 (c), an application for the 
setting aside of a sale is a suit. 

There can be no doubt we think that an 
application to set aside 4 sale is a proceed¬ 
ing which may terminate in an adjudica¬ 
tion such as is referred to in sec. 2 of the 
Co^, and if the question haxl been res 
integra we should have been prepared to 
hold that it was a suit within the mean¬ 
ing of Or. XLin, r. 1 , cl. (c). 

But in a series of cases of which the 
latest is Charu Chandra Ghosh v. Ghandi 
Gharan Ray Chowdhury (3), the contrary 
view has been taken, and, in the present 
case, as it is ox>en to us to interfere under 
sec. 116 of the Code, we are not disix)sed 
to make a reference to the Full Bench. 

From the order of the District Judge it 
is clear that in dismissing and again in 
refusing to restore the application the 
Munsif erred in attributing to tlie Apjjli- 
cant a default or laches which was in fact 
the default or laches of the Court and ils 
officers. 

Proceeding, therefore, in our revi-sional 
jurisdiction we adopt as our own the order 
made by the Subordinate Judge on the 
22nd July 1915, in so far as it sets aside 
the orders made by the Munsif on the 25th 
July 1914 and 15th January 1915 and 
direct that the Munsif do now proceed to 
hear the application for setting aside the 
sale, and determine the same on the 
merits. Costs in all Courts will abide the 
result. We assess the hearing fee in this 
Court at two gold mohurs. 

N. a. 

S. C. Q, 


[ORIMUTAIi RBVISIONAL JHRISDIOTION ] 

Bev. No. 514 or 1916. 


,Sanderson, C. J.’ 
Walmslby, J. 
1916, 

30, June. « , 


Mahomed Nazi aVid 
ors.. Petitioners, 

V, 

The King-Emperob. 


Opium Act (/ of 1878), $tc. 9 (,c)—Illicit pouet- 
non of opium—Pouestion of aubatance unfit for 
use aa opium and containing only ttaeea of opium. 


The accused were convicted under sec, 9 
(c) oj the Opium Act for being in illicit pos¬ 
session of two and a half seers of opium. 
The substance seized from th» possession 
6f the accused was on chemical analysis 
found to contain traces of opium amounting 
to less than one per cent, and to be unfit for 
use as opium. There was no evidence as 
to whether the traces of opium could be 
extracted from the mass and used as 
opium: « 

Held —That the conciction eould not be 
sustained. 


This was a Kulo granted on the 15th 
INlay 1910 against an o^kr of Mr. 1j. 
Burrows, Sub-divisional ^^^ ag istrate of 
Cox'.s Baiiar, dated the 27th iVrarch 1910, 
convicting Petitioners under sec. 9 (c) of 
the Opium Act and sentencing them each 
to pay a fine of K.s. 100 , an appeal from 
which order was dismissed by Mr. J. C. 
Twidell, Sessions Judge of Chittagong, on 
the 15th April 1916. 

The material facts will appear from the 
judgment. 

Mr. F, R. Das and Babu Chandra 
Sclchar ,''cn for the Petitioner. 

Mr. Camell for the Crown. 


(8) 1«,C. W. N. 26 (19lf). 


•The Judgment op the Court was as 
follows:— 

Sanderson, C. J.— ^We think in this 
case that the conviction ought not to Stand 
by reason of the first ground which was 
raised by the learned Counsel for the 
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tioners. The charge against the three 
accused was that they illegally iwssessed 
and*sold opium, contrary to the provisions 
of the Opium Act of 1878. It a 2 >pears 
that there were three pieces of black sub¬ 
stance which weighed soreolhing like 
seers, and the prosecution was lodged uj^on 
the assumption that the whole of this sub¬ 
stance was opium. The case aj)parently 
proceeded upon that assiuii 2 )tiun, and the 
taking of the evidence was concluded; and, 
my learned brother has di’awn rny atten¬ 
tion to the fact that it was at the end of 
the case that the accused 2 >crsous ask^d 
that this black substance should be ana¬ 
lysed ; and, upon analysis being niade, the 
analyst reiiorted that in the luin]is, traces 
of opium were detected but the substance 
was* unlit for use as ojjiuin. Then a 
telegram was received ou the folloAsing 
day, about which the learned ]Magi.strute 
had some doubt as to whether it was ad¬ 
missible in evidence or not—but, at all 
events, he did admit it—which telegram 
said that the^mn^is contained less than one 
per cent#HM opium. Assuming that the 
learned Magistrate had the riglit to acco]>t 
that telegram as evidence, the matter 
stands thus : the lumps containcil traces 
of opium and those traces amounted' to 
less than one per cent. Now, can it bo 
said —1 lay emphasis upon this 2 >art of 
my judgment—that that evidence su 2 ) 2 )ort- 
ed the charge which the prosecution had 
made against the accused? The case was 
based upon evidence to the effect that these 
accused persons were in possession of 
something like 2 ^ seers of opium. Jn our 
judgment, such evidence is not sufficient 
to sustain the charge against the accased. 
Eurther than that, supixwing we are to 
look at it from a narrower point of view', 
ibah it be said that an accused person is 
In possession of opium or-selling opium 
*w||en he is presenting a mass which is 


obviously not opium and which only con¬ 
tains, ujwn analysis, less than one per 
cent., or, in other words, traces of it; and 
especially when* the question whether 
those traces of 02 >ium can be separated 
from the larger mass is entirely left in 
doubt. The prosecution have not ^iven 
any evidence as to whether the traces of 
opium could be extracted from the luass 
and used as opium. Inasmuch as in a 
criminal jirosecution the prosecution have 
to prove their case, which was that the 
accused W'as in i^ssession of 2^ seers 
ojuuij), and it turns out that the seers 
were not opium, but siiufily contained 
traces of o^uum and there is no evidence 
that such traces caii be extnicted from the 
larger mass, I think under the circum¬ 
stances the 2 )rosccution fails and the con¬ 
viction should be set aside. In this view, 
it is not nece.ssary for us to exju-ess any 
ojunmn iqxm the question of law which 
Mr. Das has raised. 

The fines in respect of this convictiott 
that have boon ijaid will be refimded. 

WAiiHSLUi', J.—J agree. 

S. (J. M. Rule made absolute. 

PATNA HIGH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal fbom Appellate Deobbb 

No. 2445 OF 1915. 

• 

Shaikh Safa it Ho8AIN> 
SiiAiiFunmN, J. Plaintiff, Appellant, 
Rob, j. V . 

1916, I Shaikh Waizuddin 

21, June. and anr.. Defendants,. 

* Respondents. 

Bengal Tenaneg Act (Vlllof I88S)t tnO. ISS-^ 
Second appeaf, whether liet—Tenant mafi, 

a» joth reSyxt—Mexning* of jeffi wiyat <ynii malt 

Where in a rent suit valued at less than 
Us. 100, the tenant claimed Rs. 3-4 ajS. 
as mail on the whole, on tbe gfound 
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that he teas a jeth raiyat and the District 
Judge allowed the mafi and the landlord 
preferred a second appeal. 

Held, that no second, appeal lies under 
sec, 163 of the Bengal Tenancy Act, as it 
does not involve a question of the amount 
of r^nt annually payable by the tenant. 

Jeth raiyats have to perform certain 
duties under the landlord, as for example, 
calling tenants for the collection of rent a)id 
such similar duties and for that they arc 
allowed by the Uindlurd, by way of wages 
and instead of payment in cash, a iduTi 
from the total rent instead of payment 
in cash. Mafi is not rent because it 
is a sum of tnoncy payable by the land¬ 
lord to the tenant, whereas rent is money 
payable by the tenant to the landlord and 
mafi is a set-off against the rent. 

This is a second appeal ag.iiiist th.' deei- 
sionof A. E. Scroope, Esq., J^istiicl 
of Mozufferpur, dated 31st July lyi.j, re¬ 
versing the decree of Babii Charu Chandra 
Mitra, Munsif, 1st Court, Mozufferpur, 
dated 26th April 1.915. 

The facts which led to this contnjver.-^y 
in appeal arc as follows :— 

The Plaiutill instituted this suit for re¬ 
covery of arrears of i-ent amoiintiiif^ to 
Bs. 96 and odd annas for the y.';ar 13-20 
and 12 as. kist of 1321 E. S. Th.- defence 
amongst others was that the llefcndant 
was entitled .to a mafi of Its. 3-5 annas as 
entered in the khatian on account of his 
being a jeth raiyat, whose duty it is to 
help the malik in collecting his rent. The 
first Court disallowed this mafi on the 
ground that on his own showirig he ceased 
collecting the rent on act^unl of takrar 
with the malik and he therefore could not 
claim it. On appeal by the Defendant, 
the learned District Judge held as follows : 

“ Obviously a malik can always create 
what the Munsif calls takrar with a jeth 
raiyat by refusing to allow- him to collect 


or refusing the remission entered in the 
khatian ” and he allowed the mafi as 
claimed by the Defendant. The Plaintiff 
thereupon preferred this second appeal. 

Mr. Atul Krishna Ray, appearing for 
the llesjwndent, raised a preliminary ob¬ 
jection that the second appeal does not lie 
under sec. 103 of the Bengal Tenancy 
Act, as the amount claimed in the suit 
does not exceed Ks. 100 and as the decree 
has not decided a question of the amount 
of rent annually payable by the* tenant. 
Here the tenant wants a mafi or roufission 
iK rent on account of his being a jeth raiyat. 
Ho dties not dispute the annua] jama pay¬ 
able hut claims this mafi as a set-off'. 

Mr. Baidyanath Narayan Sinha, ap- 
j».-aiing for the Apiiellant, conti-ntle-d that 
the eiaim of mafi amounts to a dispute of 
the amount of the annual lent payable 
and so sec. 153 of the Bengal Tenancy Act 
is no bar to the second ap]K‘aI. 

The JuDGMiiNT OF THE t'ouKT was as 
follows ;— 

SiiAitFiiDDiN, J.—A prclmiinaiy ob¬ 
jection has been made by the Bespondeat 
ill tins apjxial, namely, that under sec. 153 
of the Bengal Tenancy Act no apijeal lies 
inasmuch as the amount claimed in the 
.suit is within Bs. 100 and that the decree 
ajipealcd against is a decree by a 

District Judge and there has been no 
decision' arrived at as to the amount of 
rent annually payable by a tenant. On 
behalf <rf ihe Apxrellant by way of reply 
it was contended that the order amounts 
to one that would naturally go to affect the 
amount of rent payable by tenant. The 
faefs of the case are, that a rent suit was 
instituted by the landlord against the 
Defendant Bespondent. A question arose 
in that suit, how much was mafi in favour 
of the Defendant of that suit who was 
jeth raiyat. The first Court gave a decree 
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and in appeal to the District Judge that 
learned Officer held that the mafi was 
E^. 6-3 on the whole rent. The 

Defendant who is a Bespondent in the 
present appeal was a jcth raiyat, and jeth 
raiyats have to perform* certain duties 
under the landlord, as for example, calling 
tenants for the collection of rent and such 
similar duties, and for that they are 
allowed by the landlord, by way of wages 
and instead of payment in cash, a map, 
from the total rent. This map is not 
rent'because it is a sum of money payable 
by the landlord to the tenant. Rent*is 
money which is payable by the tenant 
to the landlord, and the map is a set-off 
against the rent. It is also important to 
note that in the suit itself there was no 
dispute as to the annual rent ixiyablo by 
the tenant.*The dispute was as tt) whether 
a tenant is or is not entitled to claim this 
map as a set-off, and for the above teasons 
we hold that under sec. 153 of the Bengal 
Tenancy Act no appeal lies to this Court. 

The appeaJfdJlierefore must be dismissed 
with costs^f^ 

Rob, J.—agree. 

A. K. R. Appeal dismissed. 

PATN4 HIGH COURT. 
[OBIHINAL REVISIONAL JUBISDIOTION] 

Hbv. No. 119 OF 1916. 

Roe, J. 1 Batak Ali and ors, 

Jw ALA Prasad, J. Accused, Petitioners, 
1916, t). 

2, June. J Eino-Emferor. 

Criminal JProetdurt Code (Act V of t8d8), see*. 
9Ji8,8^5 — Wrongful oonpnement ease — Petit'on fded 
hg the eomplennant praying that tJte ease may be 
struei of wAAotU fmaring—Suoh petition, whether 
eompsvmiee or withdrawal—Procedure in warrant 
ecMt /or withdrawod—Meaning of compromise and 
wlMraioal 

* * Xiimprtmiie is a word which in itself 


contemplates an arrangement to which 
there are two parties. “ Withdrawal ” 
has no such meaning. A case is compro¬ 
mised if with the consent of the accused 
it is withdrawn. A case is withdrawn 
under sec. 248, Cr. P. C., without the 
consent of the accused. * 

When a petition is pled by the com¬ 
plainant praying for striking off the case, 
it is clearly open to the Magistrate to 
satisfy himself under what section the 
petition is before him. Where the 
answers of the complainant clearly indi¬ 
cate that the case had not been com¬ 
promised but was being withdrawn with¬ 
out the consent of the accused and the 5 ub- 
sequent action of the accused shows that 
he had never consented to the compromise 
of the case: 

Held —That the petition was not a peti¬ 
tion made under sec. 845, Or. P. C., and 
that the subsequent proceedings resulting 
in the trial and conviction of the accused 
were in order. 

Murray v. QuEJiN-EMFRBss (1), Abdool 
Biswas v. Khatbr Mondal (2) and In re 
Ganbsh Narayan Sathe (3) referred to. 

This w as a revision case against the order 
of R. Sheepshanks, Esq., Sessions Judge 
of Mozufferpur, dated 18th April 1916, 
affirming that of W. H. Boyce, Esq., 
Sub-divisional Magistrate ’of- Bettiah, 
dated 28th March 1916. 

The facts and arguments appear clearly 
from the judgment. 

Mr. R. A. Baxter (with Messrs. Sarat 
Kumar Banerfee and Bankitn Ghander 
Dey) for the Petitioners. 

Mr. Fakhruddin for the Crown. 

(1) I. L. B. 21 0*1.108 0808). 

(2) 8 r. W. N. 882 (ISMJi 

|8) I. L. R. 18 Bom. (100 (1280). ' 
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Bayan Ali t>. King-Emperob. 

The Judgment op the Court was as 
follows:— 

The facts of this case are as follows :— 
On the 30th of January 1916 at 6 a.m. 
the complainant Baghunaek Misser le- 
pori^d at the Bagaha Police Station that 
one hour before sun-set on the previous 
day his brother Nakut Nath Misser ha<l 
been wrongfully confined by the accus¬ 
ed Bayal Ali, a Sazawal of the Betliah Paj,’ 
with the help of the Patwari and the 
peons of that Baj. 

The Police investigated this information 
and submtited a charge-sheet against tlie 
accused fixing the 10th of February 1910 
for trial and recording that they had 
directed the complainant and his witnesses 
to appear at the Bettiah Court on that 
day. 

On the 10th of February 1916 the pro¬ 
secution witnesses and the accused a])- 
peared before the Sub-divisional Ofiicer 
and a petition was filed by the complain¬ 
ant Baghunaek Misser, which has beeji 
translated thus :—“As this case is between 
the amlas of the Baj on one side and your 
Petitioner, the raiyat of the Baj, on the 
other, therefore by the intervention of 
arbitrators it has been compromised. 
Hence the Petitioner does not want to 
proceed with the case and to get his wit¬ 
nesses examined, so this petition is filed 
and it is» prayed that the case may be 
struck off without hearing.’’ 

Upon this the Sub-divisional Magistrate 
wrote—“ l^his may be forwarded to S, P. 
Complainant states to me that his case is 
true but he wishes to withdraw it because 
he is a Baj asami and accused are Baj 
servants. This, however, scarcely seems 
sufficient reason.” 

Upon this the Court Sub-Inspector 
wrote to the Superintendent of Police :— 

'* I humbly beg to state that in the 
marginally noted case jthe complainant 


has filed a petition of withdrawal which 
has been forwarded by the S. D. 0. to 
your honour. I therefore beg to send 
herewith the judicial record of the case 
along with case diaries and the petition of 
withdrawal fifed by the comidainant for 
your honour’s perusal and orders. The 
next day fixed for this case is 17tb 
February 1916.’’ 

ITj)on this the Superintendent of Police 
w rote—“ I am not willing to withdraw 
the case but have no objection to the case 
being compi’omised.” ' 

^ On the 17th of February the prosecution 
witnesses were examined and the accused 
exaniine<.l and a charge framed, and the 
case was adjourned to the 28th for cross- 
examination. 

On the 28th of February the Mukhtear 
a|)])earing for the accused a|fplied for an 
udjourrnncnt in order that the accused 
might obtain the assistance of the Baj in 
his defence, and the case was thereon 
adjourned to the 13th of-March. There 
is on the record a lettelVwhich runs, 

‘ ‘ correspondence between tn^ Collector 
and the estate to defend the case at 
Buj ex|X)nse is going on but no sanction 
has yet been received.’’ There is also 
on the file a letter from Mr. Hudson, 
Assistant Manager of the Baj, saying that 
the Pleader engaged in the case on behalf 
of the Baj was unable to appear and 
asking for an adjournment. The case was 
continued and ended in the conviction of 
the accused, and u}X)n appeal to the 
District Judge the findings of facts of the 
Sub-divisional Court were confirmed and 
th^ sentences confirmed. 

The application comes before us . in 
revision on two grounds. Firstly, that 
the petition of the 10th of February - 
was in fact a petition of compromise and# 
secondly, the sentence of three months^ 
imprisonment is excessive. 
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Bayan Am V . King-Empbrob. 

The first pcwt for consideration in this 
case is—^Was the petition of the 10th of 
Fehmary clearly a petition of compromise? 
The Sub-diyisional Magistrate and the 
Superintendent of Police did not regard 
it as such. The actual words used are 
“ sulah ho gaya No mention is made 
of the section under which tlie petition 
was filed. The first half of it might be 
taken as a petition of com]>romise ; the 
second half of it as a jietition of v\ith- 
drawal. The words which have been 
translated “ without hearing ” aro “ bila 
tajwiz file baJdan se kharij farma'^a 
jawe." “ Compromise *’ is a woivl vs hich 
in itself contemplates an arrangement to 
which there are two paities. With¬ 
drawal " has no such meaning. A case 
is compromised if with the consent of 
the accused it is withdrawn, A case is 
withdrawn under sec. *248 without the 
consent of the accused. It was clearly 
open to the Sub-divisional Magisttuto to 
satisfy himself under what section this 
petition was before him. In onlor to 
satisfy him^m it was o|>en to him to ques¬ 
tion the c^plainant. The answ ers of tJie 
complainant clearly indicate tiiat the ease 
had not been compromised but was being 

withdrawn without the consent of the 

« 

accused. The subsequent action of the 
accused shows clearly that he bud never 
consented to the compromise of the case. 
The fact that the European officers of tiie 
Raj were personally interesting them¬ 
selves in the matter indicates that thruugii 
them the accused must have been aware 
that the police were willing that the case 
would be compromised and unwilling that 
it should be withdrawn. If in fact, the 
case'had been compromised there was no 
reason why the accused should^ not have 
drawn the attention of the Magistrate to 
the fact. Not only did he not do so in the 
Sntf-divisloiud Court but nowwhere in his 

A 4 


grounds of appeal or in the argument in 
appeal has he suggested to the Sessions 
Judge that the case had with his consent 
been compromised. 

On behalf of fhe Crown our attention 
has been drawn to the decisions in Murray 
v. Queen-Empress (1) and on l'#half 
of the Appellant to the case of Ahdool 
Biswas v. Khatrr Moudal (2). That case 
is authority only for the proiiosition 
that where a Magistrate has satisfied him¬ 
self that the complainant understood his 
petition and really desired to compound 
the case, the ca-se must be compromised. 
Even this decision contemplates a ques¬ 
tion of the complainant in order that the 
Magistrate may be satisfied that the appli¬ 
cation is in fact one for composition and 
not for withdrawal. 

On this point Mr. Baxter further urges 
that inasmuch as the case was a warrant 
case it could not lie withdrawn and there¬ 
fore the {lotition could not have been one 
under sec. *248. In this connection we 
may refer to the case of Ganesh (3). 
“ The" Magistrate had no authority to 
allow the complaint to be withdrawn and 
he ought' to have informed the complainant 
thereof.” It appears to us that this is 
prc'cisely the course which the Magistrate 
took. He was willing that the police 
should enter a nolle prosequi but he was 
not willing that the complainant should 
withdraw the case and informefl him that 
he would not allow him to do so. 

The Superintendent of Police went 
further and said’ “ apart from the pro¬ 
visions of sec. 345 the complaint shall not 
be withdrawn*” Wo are of opinion that 
the trial did not come to an end upon the 
petition of the lOth of Februa^ 1916; 
that that petition was not a petition made 

(') I L. R 21 Cal. 103(189$K 

(i) 8 c. w. jr, m 

1, L. B, M J, 
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under sec. 345; and that the subsequent 
proceeding were in order and that no 
error of law exists upon which we can 
interfere under sec. 439. 

c 

With regard to the sentence of three 
months’ imprisonment, we are in agree- 
ment'with the remarks of the learned Ses¬ 
sions Judge and of the Sub-divisional 
Magistrate in respect to the serious nature 
of the Applicant’s interference with the 
liberty of Makuth. At the same time it 
is difficult to lose sight of the remaiks 
made by the Sub-divisional Magistrate in 
the course of his judgment “ that tlic 
occurrence could not be considered by the 
submissive and backward people living to 
the north of his sub-division, a very ab¬ 
normal one or one that they should get 
wildly excited about. The surprising 
thing is that it has come to Court at all. ’ 


fine imposed upon him for the reason that 
although the Eaj hae done all it could in 
giving him the best legal advice available, 
it will not overlook such unwarrantable 
abuse of power. We direct that the sen¬ 
tence of imprisqnment be remitted. The 
Applicant is released from his bail. 

With the conviction and the sentence of 
fine imposed upon him and his co-accu.^ed 
llio ]>eons, Sheopujan Singh, Sarup Kai 
an<l Timal Main, we do not see any reason 
to interfere. 

There is no finding of fact .that. the 
Pa/.wari Jaleswar Lai did anything, to faci¬ 
litate the commission of thjs offence. TJie 
conviction of, and sentence uj)on, .Taleswar 
Lai are set aside. 

A. K. E. 


The actual facts of the case are that 
Makuth Nath was tied to a post by a grass 
rope and was given a nhawl in which to 
wrap himself and on his release was so 
little indignant at the treutment he hud re¬ 
ceived that he sat down cheerfully and 
listened to the leciiation of psalms in the 
house in which he had been tied up. It 
is clear that the people were unconscio\is 
of any offence involving grave criminality 
and that the Applicant did not realise that 
he was doing anything heinous. The 
Applicant has been only three days in jail 
but has been taken to jail twice; once upon 
the completion of the trial in the Sub- 
divisional Court and once on his surrender¬ 
ing to his bail on the 9th of May. He 
was released by the Sessions Judge on the 
day after his conviction and*by ourselves 
one day after his surrender. Neverthe¬ 
less we think that the punishment in¬ 
dicted is sufficiently deterrent to his offend¬ 
ing in this manner again, and justice does 
not require that we' should send bim back 
to jail. We do not propose to increase tile 
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CflAMIEr, C. J. 

Sharfuddin, J. 
1916, 

3 & 4, May. 


Sheim Haboo, 
Petitibu^, 

V. 

Sheikh Karihak, 
Opposite Party. 

Indian Penal Code (Aei XLV of 1860), aee. S79 
— Value—Magittraide jurisdiction to try the eoM 
summarily—Criminal Procedure Code {Aet V of 
1898), leeo. S60, cl, (I), (d )—Bengal Tenancy Ae( 
O'fill C., oj 1885), see, 71—Paddy cut and 
carried away by landlord from tenant's land, value 
o ,/or summary trial jor theft. 


Since a /< nant is entitled to the exclu¬ 
sive possession of the whole produce until 
it is divided wnder sec. 71 of the Bengal 
Tenancy Act, his complaint against,land¬ 
lord for theft for having cut and carried 
away paddy worth Rs. 88 of which the 
latter was only entitled to one-hMf, cannot 
he summarily tried by a Magistrate as the 
value of the property in this case must he 
regarded as Rs. 88 and not Rs. 44 only. 
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' Cmtentf. 

voTia. 

Hk.ii Court Notification .. .. ... lcv 

JflDirottiAU Notbs— 

Articleh— 

Lcgitiuiacy of a Mosloin Child, bom wllhm two years after 
(iittHolutiou of iiiarriago .. .. .. . c.vi 

Current Ixidlau Cases .. .. ecvill 

Rkviuws .. .. .. ecviii 

^HCPORTtf (iM Index). 


^igli (Eourt 

'Thi' Uillowin^ rules ;iu<l aiueiidiiuiUs in the 
lilies ale ina<lt' by the lliyh Coiirl in exercise 
til' the |)o\\ers vested in it under clause .‘17 ol' 
till Ijetters Patent, iH'lin eJl aiul •in Viet., e, 
JOl) 

J. liiNcrl the hillnwing alter tlie second 
Itrovisu to Jtule J, ('ha|iter II, Part I. |iaf,n 7 
of the Rules ol the Jiigh Court. Caleiitta, Aj»- 
pellate Side, lyi l 

"(d) Provided further tliat it shall he eoin- 
peli ut lor the .Ref^strar to deal with all inatteis 
eoniinf> under Uv head ol I.awaziina or ri'ports 
hv th(' I)epai(*Jr Registrar as speeiJied in clause 
(i)* of the subjoined schedule. 

Jt shall al.so be eoinpeteiit to the Registrar 
* to deal with— 

(a) Applications to disjtense with copy of 
judgment un<ler Order 11, Rule I (It,'Civil 
Procedure. Code, and Chapter Vlll, Rule 111, 
of the Rules of Court. 

(hi A])])!iealious in Appeals from Ajipidlatc 
Decrees to receive copies of judgment and dciTCe 
of the first Court after the expiry of the time 
prescribed for the institution of the ajiiieal. 

(c) Requisitions by Subordinate Courts for 
documents and records. 

Nothing in these Rules will he deemed to 
authorise the Registrar to make an order of 
dismissal of an apjical for default or to entertain 


• These »ro 

(a) SerTim of procMset*. 

(h) Bubttittttion of psrties. 

(e) Appointmtot ol Mst friwd. uid gasrdiaDs ad 
tUmot minon. 

(df PropsTStioD of pap«r«booki. 

(<) Botuni of doeuDmti. * 

. 


aiiplieatioiis for rovi\al or abateineifl of appeals 
(alter the expiry of the period ot limitation 
prescribed therefor), or to didermiue dispiitetl 
questions of representation under Order ‘i'i, 
Rule 0, Civil Procedure Code, or to pass filial 
orders ou contested a])]dieatious for ajipoint- 
iiu'ut or removal ot next Iriends and guardians 
(id lift III." 

11. d'he above rules and aiiuMiduu nts lu the 
iLile.s shall take etl'eet Iroiii the Ifith August 
I'JIG. 

Bv order of the High Ckairt, 

11. i\. Vkitch. 

Hcijistrnr. 

llU'.H CoCKT, 

The Util AiKjust lifia. 


The late Mr. T. J. Waite. 

The sudden death of .Mr. T. .1. Waite, the 
Deputy Registrar ou the Ajipellate Side, of the. 

('all iitta High Court, uhieh sad event took place 
oil Sunday last (he Pith iu.stant, was a 
great sIiiH-k to all eoiiueeted with the High 
Court. Mr. Waite had served as the Private 
Secret a rv t<» three Chief -liistiees of the 
Caleiitta, High Court—Sir Comer Petheram, 
Sir h'raneis Miielean and Sir Lawrence 
.leukius. In this eaiiaeify he had come 
to know intimately the members of the legal 
profession and the officers ot the Court. It 
is no exaggeration to say that theie was no 
officer of the ('ourl who was more uiiivensallv 
]iopular. Being naturally ol a 'Ci> genial 
1em|H‘i’am.out he made Irieiul.'^ viilh e\'ei_vbo<ly. 
In his ofiicial eapaeitv he was as l ivil and cour- 
leons as he was aflahl.- an.l g(«)d-natured in his 
private life. It had hecome a matter of habit 
with bill! tifcoine and .see bis old acquaintances 
amongst the members of the legal profession 
almost daily both in the Bar Library and in the 
Attorni'vs’'Library. His jovial nature, good 
Inimour. jxiwer of appreciation of jokes and 
<u neral power of conversation made him a most 
welcome visitor to these places and afforded to 
many a very enjoyable relaxation to talk and 
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with him, iinti this is ull the Tfiori* 
I’oiison why ho is hoiiif^ missod so iiiuoh. lii 
Jiis Oiridal' cii|iaoity as J )t*j>u(y Jvoj'istrar ho 
intuh' hiniacll' lujimliy pujuilur w ith thr nirnihers 
<)/ t/u! Viihil l>ni. hi tiociiiJ lUr he hud jiinnv 
ucconiplishinrnls. As ji. pianisl, an orfiatiisi aii<( 
a af ooiiiio sonj^s, ho mot with miioli ii[)- 

)>ri‘oiatiori with all lovofs uf ftmsio. No loss 
j'otnarkahlo was Jiis oosuiopolitaii spiiil. Jlo 
lijui a .loop and <4011111110 lovo for India and 
almost ovmf«ytliiny Jndian. Uis liordship iho 
(diiof rliist'ioo on last ^londay monlionod from 
tho. Honoh in \ory ap|irooiativo tonus the ^roai 
loss tliat/ rlio Hif'h Court has sustaini'd from Iho 
(loath of such an oxjiorioncod and |M)pnlar ollioor. 
Missudd(Mi (loath has oomt' u))on tlio nu‘inh''rs 
of th(‘. profos'^ioii as a porsoual bort*a\enionl and 
wo c’onviiy to Airs. \Vailt“ and to hor son aim 
daufthtor our most hoart-lVlt ooiulolonoo. 

hK(a'lJI\J.\(A' OF A MOSJ.KAr ( HILO. 
HOltN WITHIN' TWO VKAHS AFTFU 
DtSSOIA TlON OF AIAHKIAOK 

'riiC' spooial riih‘ of AlahoiiKulaii Law that 
lo“itimis('~ a child horn of a MosU'in woman 
within l,w\< years from tlm dissolution of her 
marria^o, oitlier hy divorcy or tho (loath of hor 
hmshaii'l, has Ix'on the suhjoct of miioh discus¬ 
sion ainou'^ tho modi'in toxl-wrilors. 'I'ho 
authoriiio-, arc divided in their ojmiion as to iho 
stiuiulin;s,-. ol this rule as v\oll as its aj)pli(*al)ilily 
in niodojM liUK's. In an old case Asiirujj \ 
.'l/r;or 11871 1 ih W. I!. 'JIU), tho. ('aloulta 

ilioh t'./urt i'i‘fu.S(*d to aoo((pl (ho valiilitv of 
tins rii o ('f Mahoiiii'dan Iaiw 'J’lio hsirned 
dud^<.'s 111 'hi,-, case thus oh.servi'd ;—'■ Notwith- 
sti.'iiidin^ VlahoiiKshin laiw, a Court of .lii.''tioo 
eaniiof pionounco a child to he the loj;itimat(' 
offspring of a particular individual wIk'm '•uch a 
conchision would ho coutrary to tho course of 
nature tnd iiiijiossihlc." ConsoijuoniK it was 
held in this case that iiotwithstaiidiri}; Maho- 
n 1 eda .11 fidw. a child horn HI mouths after the 
divorce of its iiioth(.ir hy her former hushaml 
was nut the legitimate oH’sfiriiiy; of that hiishand 
This ca.se was decided iu l^tTl. Siiict then 
various Acts have from time to tiim' hoeii 
passed ri'garding the adrninistratio*i of Malio- 
niedan fiaw hy the Biiti.sh Indian Couiis, such 
as the. Madras Civil Courts Act fill of ]873), 
the Oudh Laws Act (XVIII of Irt7G), the 
Hengal, N.-\V. IVovinces and Assam Civil 
Courts Act (Xn of 1887) and so forth. In order 
to detonmu" how far ATahomedan Tiaw, pure 
and simple, will still he apjdicable in this coun- 


trv, Me must turn to th<.\se enactments. Now, 
see. 37 of Bengal, N.-W. .I’rovinoos and Assam 
Civil Courts Act declai't's that iti matters ot siic- 
cessivn, inlmitnnce, iiitiniagc, etc., AJa/iomcdan 
Jjiiw IS lo he tippUed w hen the putties m e Muho- 
medaiis, except in .so iar as it has, hy leftislativc 
enactment, hoon altorod or aholislu'd. Consu- 
(piontly, unless we can .say that the aforesaid 
rule of Aliihonu'diiji Jiaw Juis hocii superscdiul 
l»\ some ciiactiifi'iit or other, tlic same must 
.-till coiiliriiie to be good law. AJj'- Mulla is of 
opinion that th(' aforesaid Islamic rule of h'gi- 
liinaoy has hooii ahrogatod hy tlio provisions of 
M'o. I i I of tho Indian Mvidonoo .Act, which lays 
down ihul " the Court may jiivsiimo the 
oxistouoo of au\ fact which it thinks likely to 
liavo hajipoiiod rigaid being had to the common 
cours(' of natural c\cnts. ’ 'riieii'f'iro'. accord- 
iiig*lo Mr. Mull.'i, a child horn after •JSI) da>s 
from the dissoliitioii of marriage hy (Fath or 
divorce, cannot now ho the logitimalo ollspiing 
of its parents. Now, if Mr. Miilla's theory of 
the abrogation of .Mahomodaii Law hv the. Kvi- 
donei' -Act ho oorroot, then it will ad'ocl only 
Longal and tho other proviuco.s whore the ap¬ 
plication of Mahonuslan Law hi‘^ Ix'on recoin- 
moiidod e.rcrpl ni sn ptr as suvh ](nr has, hi/ 
Iniislat ire enact meat, been attend nr abotish- 
etl. It is woitli our while to iiotioo lhat 
Madras Ci\il Courts ,\ot (Ad III of 1873) and 
I>. Coiirl.s Acts which are of 1 itor dates than 
tlio Fiidoiioe .\ol, roooininoii(V^io application of 
Maliomcdan Law, pure and simj»4i," !>*id do not 
ii'stiict its applicahilil\ to its so-calh'd iin- 
rop ail'd portion. So Mr. Alulla's vi(wv, if it is 
ooncci, conics to this lhat in certain provinci's 
the I'A idcricc Act has altorod Alahomedaii Liuvv 
and in certain other provincc.s it has not. Mr. 
lii-licc 'Pvahji has of course handled the (pies- 
liiiii hut ha.s practicallv left it iiiiaiisworcd. 
Ill 'iiu^ placi' tlic said learned author |H)inls out 
sec. -J of the Kvidimcc Act ami sci'iiis to coii- 
clud(' that tli(' above, rule of Maliomcdan Law 
Ids hc('ii saved from the operation of the .Art hy 
reason of tl<>‘ saAing clinisi' of that si'ction, 
which niris thus. “ Xotliiiig hendn (*oulained 
shaM he dcoiiu'd to uffecl any provision of anv 
Statute, Act or B(‘guliition in force in any jiart 
of British India, and not hereby repealed.” 
Blit ]\fehomc(lnn Law being neither a Silatuie, 
nor an Act or Itef/ulation, we fail to see liow it 
ronmins unafTeeled hy the Indian Evidence Act. 
B(.!sides, it is woi-th our while to notice that 
sec. 2 of the. Act has repealed ” all rules of 
Evidence not containefl in any Statute. Act or 
Regiiiation in force in any” jvart of British 

206 
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Jndia.” Cunsoqnchtly, it will nocessaiily lol- 
lovv that if the aforesaid rule ol' leyitiiiniw of 
Mahomedan Jjaw he really a jul(‘ ol ('Nirlejiee, 
llwn it jijnst have broii superseded hy the 
fiidian Kyidonre Act fsve see. l\ cl. 1 ). So 
Air. Mulla's tlieory (d' e\|av,.>s jc'jjeal of Maho- 
iiiedan Jaiw by the Evideiieo Art ran he suj)- 
IKirtod only on tlie supposition I hat ilie said 
Moslem rule is a rule ol evijema*. It a|>- 
j)ea.rs, however, that tla' old Islamic* juris- 
prud(uu'(' did not j'eeojjnise th(‘ mnderii jui’istie 
ilistinetion bed ween substantive and ad j(‘(*livi' 
laws. Idle inod(‘ in wliieli the questions of 
Ir'/^dtimacN have lieeii dealt with h\ th(‘ Islaniir 
jurists leads us lo I hi' eonrlusion that the rule 
under diseiission was rather looked u|X)n as a 
hi*aneh of siihstantivi* law tlian ol adjirlixi' law. 
Sir \{. \\ . \\’ilson was tlu‘ fir.-^t w liter if) point 
out this radical distinetion I'elwei'ii suhsta.nti\o 
and adjeeti\(' laws, and on that basis lo nf*piti\i' 
thi'tlu'oiA of abrogation of Mahoini' lan Law' 1 )\ 
tlu‘ Indian Kxidf'iua' Art. Mr. Mulla, however, 
n'l'usc's to eonsJilei these niei tii's; hi' sums up 
bis vif'ws b\ a swee))inj^ obseivation that 
wlirther the ruk' ol the K\idenee Art be a 
luU' of substantive law or of adjt‘eti\ ' law, tlu‘ 
fart stands that the rule iinds its place in an 
enactment whieli applies to all i'’asses ol pri¬ 
sons in Lrilish India : there is tluavfore no valid 
riaison why it should not Ix' applied to Malm- 
mi'dans." b'rom a^elerencf' to ni'c. 1 of the 
.\<*l, however, it^in he foimil that it does not 
contain th<‘ wonffs all rlas‘SiM of /a /^o/rv ' as 
Mr. Mulla contends. This stadion simplv savs 
that it (»\t('nds to thi' wlioli* of liritish India 
i^fl ‘ipplii's to all judicial proccednufs in o/- 
before anil Court." It seems, therefore, 
that the application of the Ai't to all jui)i- 
erd proeerdiiuis and no( to all classes of peivims 
is a <*lear indication of its nondntefen'nn with 
thf' substantive rights of the pi'ople. More- 
'‘V('r, it is worthy of notice that soini' of 
thi' enaidnumts that prescribe the application of 
Maliomi'dan 7 jaw are |>osterior in date to tlu' 
hAidenct' Act ; thei’i'fore, when lli(‘'-.e ( na<-t- 
tnents do not coniine its ap|)licability to its so- 
eallod unrepealed portion, they ought tri |)r(‘vail 
in case of direct conflict with tlu' latter. 

The status of legitimacy is a serious inatjer 
ntid should therefore on no ac(*oimt b * trifled 
with by academic discussions. All laws relating 
to the subject of Icgitirnacvjfihonld invariablv b.^ 
^'onstrned rather liberally and to the full'ad¬ 
vantage of the affectr'd parties so a^s to save them 
from the stigma of bastardy. Mr. Fadd, in his 
work on t];ie law of evidence (p. 5/>2), has strong¬ 


ly criticised the above rule of Mahomedan Law’ 
as absurd. If thi' men' absurdity of a rule of 
law’ can ailed its legality tJien sec. 1.12, w’Jii(‘h is 
jio less absurd iluni Die nibivsaid rule of 3/aho- 
medan Law, ought to la* ex/amg^erl from the 
L\ idenc(‘ Act ; beCfUi^e iindi r this si'ction a. child, 
though born imni('ilialcl\ alter its mother's 
marriage, can Ix' aflilialt'd to her Imsliand not¬ 
withstanding the possibilil\ of iis l.eing 1h(‘ 
result ol an uncertain int(‘ieourse. fjilo'Wisi', 
the Heoteh Law, whii'h Ii'gilimises w la-t inl b\ 
^.ulJSt (|iient marriage helwei'n its parents, is 
absuifl. It has repeatedlx bf*en |M)iMled out l)y 
f)ur Courls as wfll as thi' (‘ourts in England that 
law is seldom logical, d'he aforesaid Moslem 
rule for legitimising a cliild of doubtful palernilx 
is real'y a beni'lit eonferri'd hy law on a rare 
of imTorlunate enatures who havi' no control 
over their own liirth, 1 )V means of a legal fi<*tion, 
irrespi'dive of an\ eonsideralion for the logi- 
ei!it\ thereof t( was onl\ out of si'Uti- 
ment'* of Immauity that tlie Mosli'in jurists 
exli'ndi'd | hi' pi'riod of gestation lo two yi'.ars 
after the dissolution of her inolhia's marriage. 
Of course, ignoranei' of thi ph\siologieal enn- 
dilions iu the I'arlv tiini's might have eoiiduix'd 
to the unusual prolongation of the period. Ad¬ 
mitting it (o be illogii'al and imseiimtifle it 
Would not be (jiiifi* reasonabli' on Die part of 
anv law Court lo ri'fii.se to follow' tliis I'xpri'ss 
rule of Alabomedan Law on sueli aix'omU , wlien 
a Immlri'd other ilbniical oi* absurd propositions 
of law are being givi'n eountenanee to by the 
Courts of diistii'e lii'i’i' as wi'll as abroad. 

Cnfortunalely I'liougli, wi' ba\(‘ no judicial 
(ipinion on Ibis subject : Mr. Justiei' Mabmoixl 
tirst pointed out this disagreement between the 
Mahomedan Law and the Evidence Act in tlie 
(*ase of Muhannnad \ 1 lahad v. ^fh)nd. Ismail. 
10 .Ml. 2S;): 1 ml to Dll' great misfortune of the 
profession tlii' eiri'iimslanees. ol lhat ease did 

not call for an\ decision on the fxiiiit, eonse- 
nuently the said leariuxl dndge refrained from 
expri'ssing his opinion thereon. We have Dins 
most regri'ttablv missed the va!ual)lc of)inion of 
so high an aulhoiity as that eminent Judge 
whose o])inion, we feel sur’i\ would liave stifled 
all controversy «)n the subject. 

A. C. flnosK, M.A., B.fj., 

Vakil. 
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CUI^KENT INDIAN CASES. 

(Civil.) 

Ciril Procidun ('ndr—IVujht of mit. 

\VASAI’r\ lilN 'I’ICMAI’I'A, 1. \j. 1C •!(! JiolU. 
L'OO. 

'I’lio PlilinliiT’s lioiisc was searclu'd 1)\ tliv 
politr and ii-rtain |)i-o|u>iti(^s were sei/.t‘d. 'J'lu- 
.\la‘(istnrf!’(‘ In a proclaniatinn is-;ned und(>r sec. 
•VJd iJl, Cr. 1’. |■(‘(|nil•('d aii_\ person havin;^ 

a claini In the nrnanjents In appear and estab¬ 
lish his claim. 'I’lie IMaintiff's claim was dis¬ 
allowed and tht' Maj^isliate made an onh'i' under 
see. n-JI, Cr. I'. ('.. I'or sale ni the properties 
an<l the sale-proci'cils were e\enlnally credited 
to (lovernmenl. 'I’lu* I’laintifl then hion^hi a 
suit alletiiiifi that iIk- properties were his and 
W('re illegally attaeht'd and praual that the 
ainoimt realised h\ the sale mieht he award¬ 
ed to him. 

//<7d, that the pr<‘setit suit had nothing to do 
with lights created b\ statute, tor the enloree- 
ment of which a special remedy was ;ii\en and 
the I'laintitT was not deprived of his ri‘;hl 
of suit. 

'['nr; I.ndi.vn Co.MinMi’.s Aci (\II ol 
Ihj l\ L. Ilurldaitd, />. I.. liar.-iil-Ldir, 
Advncatr, ('(ilciilln lli;ih Cniitl. SfCaiid Edt- 
l.iou, Uno. Pubhsltris—Tlidrhcr, Si>nili d’ Co., 
('alcuild. 

'I’hib new edition published within three yea it, 
of its (irst publication lestilies to the jipju'eeia- 
lioJi tluil the work has met. In this (>dition the 
amondmenls made in the provisions of (he .\ct 
.since llu* publication ol the first eilition ha\e 
huMi embodied. .The most important of these 
is the one relatiiif; to tlu' Directors and .\eents 
of Compani(>s .and the annotations have beim 
adapted to tlu' ehan{»eH made. But tlu 
most impoitant additions to the present 
edition are th(> Statutory Mules passed 
by the (loverninent of India and the It ides 
framed hy the llifih Couits of (’aleutta 
and Hombav and the Chief Court of diunnah. 
'I'he other High Courts have not so far framed 
any new Mules and the Bnnjah Chief Court 
has adapted the o'd rules to the new 
Act. This new edition by embodying the 
Miih.s and lornis iu (‘.rlrnfio has incre.ased 
its usefulness. 


Thk I’Kovixci.tL Small Cause Coukts Act. 
lUf Mian Muhammad Shafi, liar.-ut-Law. 
Scroiid Edition. By Mian Muhammad Itafi, 
/Cl. (D.re»), Bar.-at-LdU', Advooaic of the 
Chief Court, Punjab. 1916. 

'J’his is an annotated edition of the d’rovineial 
Small Cause Courts .\ct (IX of ISb?) as amended 
by Act \'J of MM4. The hook beaus ain[)le evi¬ 
dence of iht' iiwhistry, insight and thoroughne-is 
whudi the author has brought to hi-ar on his 
woik. 'I'he notes on the .sections are copious 
ami the references to decided cases fairly ex- 
hausti\e. Then* are several .\ppendices at the 
end of th(‘ vo'nine containing the slatemcnt of 
objects and liaisons, the reports of the Select 
Coimniltci', abstracts from I’rocee lings in 
('(ameil, a lull text of .Vet ol IHlii) and 
other useful matters. For facility of reference 
iTie hare text of th(‘ Act has also been separate¬ 
ly printed at tlu* beginning. The hook wi'havii 
no doubt woil'd jirove useful to l(>gal practi¬ 
tioners. 

S\\.ii\\ Mow's Ai.ij-lxiui Diokst- —Criminal 

bSMb-MMb. Vol. 1], SeiAnid Falition. By 
P. Hanidiidtlid Iyer, P.A., B.Ij., and /’. Ilari 
Pdo, I).A., Pt.l,., Hiyh Court I'uAi/.v, Madras. 
Publi.'ilud by the hair Printiny Ilotoie, Madra.'i. 
PHI,. 

'i’he seeoiiil xoluiiK'of (1^ Digi'st under notict' 
has been due for some tin>^the first, volume 
haling appeared towards (he rTt/.se of last year. 
'I'he jirc'^ent edition runs on the lines of the 
pieiioiis edition which wa.s so well recidvod 
the profession. The Digest embodies casT^ 
fiom all leports, oflieial and non-ollicial, in India 
ami Murina. and the pre.siuit edition includes 
eases up to the end of the year 1915, the cases 
ileeidi'd in MMti during the preparation of the 
work being giion in tho shajie of a supplement. 
\\> have no doubt the jircsi'nt edition will 
prove as useful as its jiredecessor. 


I.xniAN Dkiu.sion.s (X(>w Series), High Court 
lieports, Bengal, V<il. IJ. Edited by lh> 
Lmryer.'i Com/ianion Office. Published by the 
Ewr Printiny House, Madras. 1916. 

The biHik under notice contains a yerbatim 
rejirint of the Bengal Law Refxirts, Vok 3 and 
4 (1809-70) and is characterised hy the usual 
neatness and accuracy we have Icamt to asso¬ 
ciate with similar previous publications issued 
by the T^aw Printing House. 
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SllHIKlI PTaboo V. Sjibikii Kahimax. 

This revision case arose out of the jutlt<- 
niout and order of Babu Nas^ndranath 
]\litra/Deputy ^Magistrate of Bliagalpiir. 

Tlie. facts out of which this case arose 
are sJiortly as follows :— 

Sheikh Kariiuan made a complaint that 
tlui I’etitioner cut and carrii'd away ]>addy 
from his field and he tallied the paddy 
remove! at Bs. SS oid_\. !’he Deput y 
Magi.strate who heani and tiii'd the cas(’ 
was posscss('d of first class powers and he 
tried the case summarily undci' stc. -JCiO 
of the CVimiital Procedure Co Ic as he was 
specifically empowered in this Ix'ha'f l y 
lh(i fjocal (loverument and convicfe<l the 
PetilioiKM’ under sc<‘. d7‘.), I. P. (*., and 
seriUmced him to [>ay a fine, of Us. oO or 
in default to sufl'er rigorous imprisonment 
for one month. Tlu' Petitioner thereupon 
moved the I>oii'hle High (.'ourt and 
obtained this rule. 

Mr. hhursed Hosscin for the Petitioner. 

Mr. Ahhitri for tin* D))po-'ite Party. 

The Jt no.MKN'V^oi*' TJiK ( lU Ki' was as 
follows;— 40^ 

The .\pplieant was convkded by a 
Magistrate of the first ehi'S of having cut 
and carri<'d away some pa Idy the propej-ty 
of one Knriman and was sentenced under * 
see. 371) of the Indian Penal Code to pay 
a fine of Rs. fit) or in default to suffer 
rigorous imprisonment for one month, 
'i'he ease was tried summarily and the fiist 
point taken in rcvi.sion is that the Magis¬ 
trate had no jurisdiction to try the case 
summarily inasmuch as the charge was 
one of theft of pro|)erfy exceeding Rs. oO 
in value. The complainant's case was 
that he was tenant of the land and entitled* 
to share the firoduce with the landlord. 
In his conijduint he valued the jiaddy that 
was carried away at R.s. 88. 1’hia valua¬ 
tion is not disputed but it is contended on 
behalf of the complainant by W'ay of sup¬ 


porting the conviction that the case was 
really one of theft of Rs. 11 v\orth of 
paddy inasmiuh as tluj landlord and the 
tenant were each e^ditlo;! lo half of the 
crop, 'riie answer to this is lhal muk'r 
sec. 71 of the Bengal 'renancy Act a 
tenant is cntilled to the exclusive posse*- 
,sion of the whole produce until it is divid¬ 
ed. Jt seems to us that the Applicant was 
(diarged with having sfolcui properly worth 
Its. K8 and therefore the Magistrate had 
no jurisdiction to try the ca.se summarily. 
\\’o set aside the conviction and .sentence 
•and diieet that the case he retried accord¬ 
ing to law by some' other ^Fagistrate to 
he nominated by the District ^lagistratt'. 
The fine if paid will he refunded. 

\. I\. R. llxilc made absolute. 


[PRIVY COUNCIL.] 


[Appeal fuom Allahabad.] 
liOBD Atkin.son. 

Lobd Pabkek of 
AV’^adpinoton 
Sir John Edge. 

Mu. Ameer All 
1916, 

2, June. 


Musammat Maobul 
Fatima and ors., 
Appellants, 

V. 

Amir Hasan Khan 
and ors, llespondent.s. 


foreiffn Court, suit in, on cause of action tried, 
and determined between the parttes tn a British 
Indian Court—Latter Court if may issue perpetual 
injunction to restrain pro. ceding in Foreign Court 
—Ues judicAta —Civil Procedure Code (Act V of 
1908), secs. 11, IS—Specific Relief Act ij of 1877', 
sec. SO (0). 


/I ,1, u Mahouu'daii, died leai'iutj eslnfe't 
silualc (lartlij irithiu llritisli India and. 
fiartlfi icilliin Ike ceded disiriet <d Hi'' 
Veudalonj Stale of Hainpiir, and leanmj 
him siircirintj a tcidon', a daiujhier and 
her children. The dautfhicr and her 
children allcijint/ that .1 .1 tras a Shin and 
that Lhereforc the daiKjhter e..veluded the 
residnanj heirs from inheritance insUiuled 
a .i'uit aijainst the latter in a British Indian 
Court, (viz., the Court of the Subordinate 
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Ju(l(/r at J-iarcilln), where their elaini 
ofijiosed bij the re/fidwirieft, and fnuillji 
obtained an ex parte decree nitholdiinj 
their eluini, the Defendants having failed 
tu obtain an adjournment which Ihetj ‘‘aid 
necessary to enable them Lu call iri'- 
nesscs. This decree was affirmed by tin 
High Court at Allahabad. Mennwhile the 
rcsiduaries instituted against the dauglihr 
and her children a suit in a Court of Ihi 
ilampur Slate for i>ossession of a nionlji 
of the estate of .1 .1 situate in the eedtd 
district of Hampnr State, claiming, as ihctj 
had done in their defence in the idlicr sin!, 
that .1 /I was a Sunni. The daughh r and 
her ehildien thereupon instituted another 
suit in the Court of the Subonlinate rludiic 
at liareittij praying for a declaration that 
the prci'ious dci ree oj that Court wui bind¬ 
ing between the parties and operated as 
res jnilicativ and that the Defendant- ilhr 
rcsiduaries) he restrained by a jnipeliiat 
injunction from coniinuing llicir suit m 
the Court of the llanijnir Stale. The 
Subordinate Judge us icrll av I he Jhgh 
Court at Mtahabad on appeal haring held 
that llieij had no juri.sdielion to grant the 
injunelioii and di'iinissed the .sinl. the 
I'riry Council on the appeal of the J’lain- 
tiffs aipnned tinil decision and dismissed 
their appeal. 

.Maqri I, I’\Ti.\i\ r. Amir JIakax Khan 
I ]» atfinn-ed. 

Aj>jK’al Ironi a jiidgincnl of llie Allaliii- 
bad Hip(li ('(Miit. fSir Jfonrv .Kicdiards, 
C. d. and Tiidball, J.i, w liicli is lepoitf'd 
in I. 1j. |{. d7 All., |>. I. I'lie question 
raised was whether a Jh'itish C(Hirl 
ought to restrain a .British wuhjoet 
residing witlnn the jurisdictiori of that 
Court from jaoceeding with a sidt in a 
Coiut in (he Hainpur State. The facts 
were as follows :—NaMab Altaf Ali 
Ivhiin diel leavijig considerable estate 
(Ij I L. R. 37 AJI. I (19I4J. 


situate juirtly in the District of .Bareilly, 
and partly in the Kanipur State.. He 
left him surviving a widow, And a 
daiightei", and her children. The daughter 
and her children claimed that the deceas- 
t'd .Navval)» was a. Shia and that the 
daughter excluded the residuary heirs 
(.Vshubas) from irdicritance. The .\ssabas 
on the other hand alleged that the Navxab 
was a Sunni at the time of his death and 
that thf‘V were entitled to share in th(> iii- 
bi'iitanee. d'he daughter and her (hildren, 
namely, !Ma(jbul b’atima and others, pre- 

• sent .\pp('llants. in.stiluted a suit against 
the ■■ Assabas that is, the J{es|K)n- 
deiits—in the Court of (he Snbordinatrs 
Judge of Bareilly, loj- a declaration that 
the J^laiiitjlfs weic the e.sclusive owners 
of tiu' propertie.s left by the said Xawab 
and which were parllv silurite in (he ili-^- 
tiict of Bareilly. The I’laiidilfs asserted 
that the N’awab died a Shia, an<l also re¬ 
lied upon an awaid. 'I’hc Defendants 
denied the award and al!eg<al that 
(be .\awab was a i^ini. d’he Sub- 
or.linate Judge of Bareill;^^ij;Jivered jiulg- 
ment on the 211(1 hebruaiy 1011, after 
ti\ing the cas(^ e.r parte against the De-^ 
(('iidants. (It was tried e.r parte, because 

* the Suboidiiiate Judge refused to grant an 
adjournitu'id to the Defendants, in order 
to eiiabk' them to c;dl wilnessC".). He 
li( Id that the Nawah died a Shia, and that 
lh (3 award wa.s good and \alid and that 
the J'>efendants had no right of inherit¬ 
ance ! 1 th(‘ Nawub's estate, and accord¬ 
ingly made a decrev' allowing the Bhiin- 
tilfs' claim. On the Defendants’ appeal, 
llic said deerer' of the Siihordinate Judge 
^\•as airirmed by the High Court, on the hlh 

November 1012. After the decision of 
the suit by the said Subordinate Judg<', 
but before appealing to the High Court, 
Iho Defendants inwtituted a suit in the 
Court of the District Judge of the Ihnu- 
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])iir Slate against the Plaintiffs fui- pos- 
Res.sion of a moiety of the estate of the 
deceased Nawab, situate itt the ceded dis¬ 
trict of Rampuc. Tlu'y elaiined on th(' 
same grounds on which they defended 
the previous suit in the ('tuirl of the 
Subordinate .Judge of iJaVeilly. d'lie 
Plaintiffs tliereupon instituted the present 
suit in .fune Idl:}, in tlie roiirt of the 
Subordinate .Judge of Uareillv, and 
prayed for the following I'e’iefs : in) \ 
declaialioti that the ju-evious tli'erc'e 
tlated iJiid lA'bruary Idl I was binding 
between* the* parties anil operated as res 
jiulieafd again.sl the Oefeiid.nils in all 
subseipient proceedings iwen in tlu' 
Jiainpur Court, (6) 'I'liat Ihi' DetVn- 
dants be restrained by a |M‘r|telnal injunc¬ 
tion from continuing their suit in the 
Court of the |)islriet .Judge ol Itampur. 
'I’Ik' Defeiidaifts impugned the jurisdic¬ 
tion of the liritish Coiiit to mtecli re 
with the proceedings ol a l'’oreign Court. 
'J’he Suboj'dinate .Judge held that, in 
vii'W of sec. Iti oMhe Code of Civil I'rece- 
diue, and seij^ (J^) of the Specific 

Rebel .Kct.JfMiad no jiiri.sdiction to grant 
the injiiUL-tioii, and therefon di.-missed 
the suit. 'I’he High Couit also dismissed 
thc! apiK'al and in the course ol its ju Ig- 
jui'nt observed ao follows : — 

The issues in the suit in Rampur are 
said to be, and probably are identii'al, with 
the issues in thc suit that was tried in 
Jiareilly; but the Sidiordinate .Judge in 
Bareilly was not compelimt to try the 
suit; in respect of the propmty which is 
situated in Rampur. It semns, therefore, 
that so far as sec. 1 I of the Code 
of (dvil Pr(.>cedure is concerned, J.he judg¬ 
ment of tlio Sidiordinate .Tudge of li.treilly 
does not operate as res judicata in Rampur. 

ft is contended that if in the Itaui- 
pur Court the judgment of IJie leiiined 
Subordinate Judge of Bareilly waw f)ro- 


duced, that ('ourt would be at once bound 
to pronounce judgment against the 
l.)efendant.s in the Rampur State, and in 
favotir of tJie Defendants ]\v reason of the 
language of sec. 1*J. If this argument 
be sound, thi' result would be somewhat 
startling. A Court in Itampur, whi^h 
wa-s only competent to tr\ suits where the 
value of the property was very small, 
might give judgment in favour of a parly 
and in a suit subserpiently brought in 
British India belween the same partus 
in respect of dilfeient property woith 
many lahhs, if the: judgment of the 
Jbimpur Court was produi-ed nothing moiv 
could be said, and the Court in BritisJi 
India (no matter how high its jurisdic¬ 
tion) would bi' absolulelv bound. 'I'his 
would mean that it was the intention of 
the legislature to give greater etfeet to 
judgments of a Foreign ('ouit, no matCr 
how jietty, than to judgments of high 
or possibly highir Couit-i in British 
Jndia. In British India it is onl\ wh *n Ihe 
lirst Court is competeni to Itv the second 
suit that the matter is res judicata. Such a 
result, we ihinb, woulil be almost absurd. 

Jt is contended that no matter hovv 
absurd the result, the words of sec. Id 
are ipiite plain. A ‘ iMireign judgment 
is defined in our Code of Civil Procedure 
to be the judgment of a ' b’oieign Couit,' 
and Ji ' J^’oreign Court ' is detiiu'd to be a 
t^ourt which has no authority in British 
Jndia, and is not established or continued 
by the (lOViMiior-Cieneral. .\ ‘ J•oreign 
judgment ’ has no force or aiithoiily as 
such in British Indi.i. It is of course 
true that a Foreign judgnitud may give a 
cause of action and a suit may be brought 
based upon it to olUain the same rihef 
as was given by the Foreign judgment. 
If we read the words oJ see. Id as mean¬ 
ing that tlie J'’oreign judgment shall 
conclusive as to any matters thereby 
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directly adjudicated upon in any proceed¬ 
ings based iH)on such judgment, the 
meaning of the section becomes jK'rfect- 
Jy clear. In our judgment it is only in 
proceedings based ujton ‘ Foreign judg¬ 
ments,’ that the question of the eflVct 
o^ the Foreign judgment can properly 
arise. We may heie point out that if th.* 
(!ode printed in Rainpur is siiii|>ly a 
copy of our Code and contains the -am.’ 
definition of ' Foreign judgment ’ and 
‘ Foreign Court,’ it is diflicult to see liow 
sec. 13 api)ears at all. We would be 
inclined if such be the case to infer Ihal 
the Code was only printed as a guide to 
judicial officers in Rainpur while dealing 
with cases in the ‘ xlnqn.' For these 
reasons we are of opinion that the Clain- 
tiffs are not entitled to the declaration 
they ask for. If they are not, they 
clearly are not entitled to the injunction 
claimed.” 

Hence this appeal, which was heard 
c.r parte. 

Sir liohcrt Fiuhvj, K. C. (with him 
Mr. E. li. liaikcs for the Apiiellant) 
sul>niitt(id that the Court.s below ought 
to have granted an injiinclion to rest lain 
the J.)efcndant.s from }>ro.secuting ve.\a- 
tioiis proceedings in the Rainpur Court, 
(The learned (.'ounsel conceded that, in 
view of the decision in Lachini Naraijan 
V. Ilaja Prataj) Sintfh (d), the ceded 
districts of the Rainpur Btate ceased to 
be part of British India and that the 
Rampur Court was a Foreign ('onrC. The 
two lilies on .which the Defendants 
claimed title to the proiierty in Rampur 
are the same which VK^re finally heard 
and decided against the Def/endants- by 
iibe British Courts. It ws.s against 
good conscience to allow the Defendants 
to harass the Appellant.s by litigating the 
«aine questions over again in a Foreign 
(S) 1. L.R. 2AII..I (I878f. 


Court. The Code of Civil Procedure in 
force in British India was mntatis 
mutandis the same as in Rampur, The 
judgment of the Bareilly Court was res 
judicata and conclusive in the Rampur 
Court under secs. 11 and 13 of Civil 
Procedure Code. 1908. 

[Ijokd Parker. —But the Subordinate 
Judge of Bareilly had no jurisdiction to 
try a suit relating to property in 
Ram pur.J 

Sir Pohert Finlay. —That was so, 
nevertheless, the Subordinate Judge of 
Bareilly had jurisdiction to decide the 
issiK's on which the title of the parties 
depended. The High Court vias wrong 
in holding that sec. 13 of the Code of Civil 
Procedure applied only to a case where a 
suit was brought on a Foreign judgment, 
ITider that section, which was in force 
in Rampur as well, the jifdgment of the 
Bareilly Court was conclusive in the 
Ramjnir Court. 

f SiR John Edge. —The Rampur Court 
might say that in its opmion the judgment 
of the Bareilly Court wb^not given on 
the merits of the caseiitecause the 
Defendants had no opportunity to prcdiuce 
evidence.] 

Sir R. Finlay. —That could not be 
n'asonably held because the judgment of 
the British (.'ourts were well considered 
and proceeded on the merits of the case. 
In any case, the Defendants ought to be 
restrained in equity from carrying on 
voxatioiuK proceedings. Reference was 
made lo the following authorities :—■ 

Booth v, Leyverder (3), Fletcher v. 
Rodgers (4), Cnrron Iron Works Company 
v^. McLajen (5), Buvbury v. Bunbury (6) 
and Hope v. Carnegie (7). 

(8) 1 Keen 679 (1887*. 

(«) 27 W. R. 97 11878). 

(6) 6 H. L 0 «16 (1866). 

<6) 1 Beav. 818 (1889). 

(7) L. R 1 Ch. Apf. 820 (1806). 
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Their Lordships intimated that they 
would humbly advise His Majesty to 
dismiss the appeal. 


Their Lordships’ Jodoiviknt was deli¬ 
vered by 

. IjORD Atkixson. —Thtir T.ordships do 
not SCO their way to reverse the deeision 
ai)pealed from, and will humbly aclvif^e 
His Majesty to disjiiiss the appeal. As 
the Respondents have not appeared, there 
will be no order as to costs. 

B. D. Appeal (U'iaiifffted. 


LOIVIL APPELL&TE JURISDIOTION.] 
L. P. App. No. 79 of 1913. 


Sanderson, C. J. 
Mookerjrk, d. 
191G, 

Heard, 9 and 

10, May. 
Judgment, 

10, May. 


Meajan Matabob, 
Plaintiff, Appellant, 

V. 

Aumuddik Mean and 
ors., Defendants, 
Respondent!!. 


Indian Evidence Act (/ oj 1872), tecs, 18, S3 — 
Contertation bfftoeen one of several Erjendanls and 
the J’lain^'s p coder about compromise of suit, 
\f admiinme in evidence—Admission of one De end- 
ant wJien evioence against others. 


The Vlaiuliff med the Defendants for 
reeovery of arrears of rent due on a lease 
executed in favour of their father. ’ The 
substantial defence teas a plea of paynteni 
which was overruled by the. Courts below. 
The- material evidenee in the case was 
that of the Plaintiff's pleader with whom 
one of the Defendants had two interviews, 
once about a month before the institu¬ 
tion of the suit, when a form of settle¬ 
ment was suggested, namely, diminution 
of interest, and again on the day the suit 
was instituted, when the lAvader was 
asked to make a compromise. 

Held —That as there was admittedly no 
express eondifion that the evidenee of the 
interviews should not be given, and it 


eonki not be inferred from the circum¬ 
stances that the parties had agreed that the 
evidence should not be given, the evidence 
could not be excluded under see. flS of the 
Dvidenre A el. • 

That the evidenee of the Plaintiff's 
pleader a.<i to what had pa'tsed between 
him and the Defendants who inteTriewvd 
him for the settlement of the ease teas 
admissible and could, be used even against' 
the Defendants edhe.r than the Defendant 
who made the admission, all.of than being 
jointly liable to the Plaint'iff as the repre¬ 
sentatives in inlere.st of their father. 

Per Sanderson, C. J. —That .so far as 
the first interview was coneerned the mere 
fact that it was contemplated between the 
parlies that the suit was about to be insti¬ 
tuted did not prevent the conversation 
as regards a settlement of the claim from 
being given in evidence. 

That the second conrersaiiou was a 
natural conseguence of the first conversa¬ 
tion and was nut privileged. 

That the gueslion whether the evidence 
of the interviews could be given against 
the Defendants other than the Defendant 
who made the admission depended upon 
see. 18 of the Indian Evidence Act. which 
enacted the principle, that for making 
statemenls with reference to the joint 
concern or common subject of interest 
one partner or co-contractor is considered 
to be the agent of the otlurr. 

Per MooKiiRjRE, J. —In the absence of 
any e.rprcss or strongly implied restriction 
as to confidence an offer of compromise is 
clearly admissible and may be material as 
some evidence of liability although it may 
not be proper to cngtiiro into the exact 
terms offered. 

That under see. 18 of the Eviderice Act . 
an admission by one Defendant in 
certain circumstances be ddnUesiMfl^ -w 
evidence as against aNotAcy 
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The principle is that when several persons 
are jointly interested in the subject-matter 
of the suit, an admission by any one of 
these persons is receivable not only ayainst 
himself but also ayainst flee other Defen¬ 
dants whether they be all jointly suing or 
sued, provided that the admission relates to 
the suUjcet-niaiter in dispute and be made 
by the. declarant in his eharacler of a 
person jointly interested iciih the party 
against whom the evidence, is tendered. 

This was an appi'al under see. 15 of the 
Ijetlors J’atent preferred on llie ‘ilth .June 
1913 against the judgment of Mr. Jiisthe 
Chapman, dated 1 Ith ^laich 1913. in 
Second Appeal No. 3375 of 1911, which 
had been preforre.l on the *iOth February 
1911 against the decree of Mr. (i. N. Hay, 
District dudgo of Zillah Dacca, dat(‘d the 
29th July 1910, aflirinirig a decree of 
Babii Kuinud Kant a Sen, Munsif at 
Munshigiinj, dated the 19th March 1910. 

The Judgment of Cha])inan, J. was as 
follows ; — 

Chapm.an, J.—The question in tins case 
was whether the rent sued lor had been 
paid or not. The h'iirtH'd l)islri..-t Judge 
says the detcrniijung fact in this case is 
the evidence of the IMaintilT's pleader, and 
that evidence was tf) the cflVct that one of 
the Defe.tulaJtls had approiched him at 
the time when the .suit was tiled and sub- 
.stiquently for the purpose oi compromi.se. 
Nowa the Court!# below have not considered 
the application of sec. 23 of the hlvidence 
Act. It seems to me (|uite clear, having 
regard to the time w'hen this oiler of com¬ 
promise was made, that it was made on the 
understanding ^hat evidence of it wotdd 
not be given iti the case, 'l^he evidence 
was inadmissible. Moreover the evidence 
r»'ferred to only f)roved an admission by 
Defendant No. 2 and his admission is no 
e.vidtmce against the other Defendants in 
the case. 


The judgment and decree of the learned 
District Judge is set aside and the case is 
remanded for decision upon the evidence 
after leaving out of consideration the 
e\idence given by the Plaintiff’s pleader. 

1’hc c()sts will abide the result. 

Hahns Joyesh ('handra Ray and Prokash 
(’/».. Majumdar for the A|>])el!ant. 

Habii Rajendra C'h. Guha for the Rea- 
])on<lenls. 

The JrDCMKXT op tup. Cot’RT was as 
follows :— 

I « 

Sasokrson, C. j. —This is an appeal 
from the judgment of Mr. Justice (.'ha]i- 
man by which he set aside the judgment of 
tlu' Ofticialiiig .Vdditional District Judge 
of Dacca, whereby lie alliriued the judg¬ 
ment t)f the learncil Munsif. 

The action was brought for rent by the 
Plaintiff, and th<* defence was* that the 
rent bad in fact been [laid. The learm J 
Munsif found that if had not been paid. 

The learned Officiating Distiict Judge 
mvc.stigated the facts and caq^ to the eon- 
elusion, as the learned Munsif^lid, that 
the rent had not in fact been pail!ihi.^ind 
he saitl in his judgment, The harited 
Munsif hiis disbelieved the witnesses to 
payment for cogent reasons am.l tlic.-^e have 
not Wen met." Then after making a 
few other observations he goes on to say, 
"the determining factor in the case is the 
evidence of the Plaintiff’s pleader. He 
dejwscs that Defendant No. 2 came to him 
before the suit, and asked him to make u 
settlement ’’—and, on reference to the 
evidence, it appears that the interview to 
which the learned District Judge was iv- 
, ferring W'as about a month before the 
suit was instituted. " The form of settle¬ 
ment was suggested, viz., diminution of 
interest: on the day the suit was filed De¬ 
fendant No. 3 agaui came with a relation 
and asked the j>lea'.ler not to file the deficit 


i 
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Court-fee etaiuj^s but to uiakc a com¬ 
promise.” Now, the learned Judge, who 
hlls allowed the appeal from the District 
Judge, came to the conclusion that this 
evidence of the Plaintiff’s ]>leader ought 
not to have been admitt<i!l; and the learn¬ 
ed Vakil for the Defcndanls has supi)ort- 
od his judgiuenl upon this ground. He 
says, that referetice must l)e made to sec. 

of the Indian Kvidence Act, which runs 
in this way, ” In civil cases no admission 
is relevant, if it is made either upon an 
oxpress»condition that evidence of it is not 
to be given, or under circumstances trom 
which the Court can infer that the ])aitics 
agreed together that evidence of it .should 
not be given.” Now, it is admitted by 
the. learned Vakil for the Defendants that 
this case does not come within the first 
branch oft that section; or, in other words, 
he agree'.s that there was no (wpri ss con¬ 
dition that the evidence of this conversa¬ 
tion or interview shotdd not be given. 
But he says that it does conic with in tlie 
second brawWi of it, because, he argues, 
that t^fiP^ were circumslances fioui wliicb 
^^^Jourt could infer that the parties 
^Ipl^eed together that the evidence of it 
i^should not be given. The learned Judge, 
Mr. Justice Chapman, has taken, that 
view^ and he says, ” That evidence was 
to the effect that one of the Defendants 
had approached him at the time wlam llie 
suit was filed and subsequently for the 
jmrpose of com£>romi«e.” It is to he 
pointed out, first of all, that the lcarnt;d 
Judge has somewhat misuuderst(X)d the 
evidence in the case, because the first in¬ 
terview between the Defendant No. 2 and 
the Plaintiff’s pleader was at least a»month* 
before the suit was instituted, and was 
not at the time when the suit was filed, 
as the learned Judge says, it was. We have 
to see, whether there are any circumstances 
in this case from which we can infer that 
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there was an understanding between the 
Plaintiff’s pleader and the Defendant 
No. 2, that the coinersalion which they 
had about the tysttlerneiii of ibis suit shou’d 
Jiot be given in evidence against the De¬ 
fendants. 1 did not see those circum¬ 
stances, and I asked the learnei^ Vakil 
yesterday what they weie : and, so fai- as 
1 can make out from his argument, they 
were (hat, inasmuch as there was a suit 
about to be inslituted, and inai-nnicl) a-5 
this conversation was about a compiomise 
of the claim, it must be inferred .that it 
was intended by the parlies that that con¬ 
versation should be a privileged conv<Tsa- 
lion or .should be a conversation without 
])rejudice. 1 <h) not think that the mere 
fact that it was contemplated between the 
parlies that the suit was about to be in-.sti- 
liited prevents ihe conversalion as regards 
a .settlement of the claim from being givefi 
in evidence. 

Afy opini(jn is .siip£)orted by the ease to 
which my attention was drawn by my 
learned brother Mi’. Ju Jii e .Mixjkerje.*, and 
which was decided so long ago as 18150 by 
('hj(*f Justice Lor.! Tenterdeu, in Wallace 
v. Sniait (1). Ther<' ‘‘the action was 
upon an assumpsit on a charter party. 
There was some ditlieulty in ti.xing the 
Defendant with the contract. It appear¬ 
ed, however, that after the action was 
brought ”—I draw attention to tbnl 
because the conver.sation* in the jx'e'-ent 
case was at lea.st a month before the ac¬ 
tion was brought, while in thit ease 
[IVallace v. Small (D] it was after the 
action had been brought— ” an offer of 
a s]>otnfic had been made?; an-I evi¬ 

dence w-as given on the part of the Idaiu- 
tiffs that a friend of theirs in con«equence 
w'ent to the J)efendants and advised them 
to increase their offer, and that the Defen¬ 
dants refused to do so, paying, ” we shall 

il) 1 Moody Slid Mstkfa’ii Bsf>. *46 (1880). 
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I()S('. enough hy the charter party as it 
U’he witness stated that nothing was said 
about that cominuiiication bi'ing without 
piejiidice. The Attorney-General for llie 
Itefendanls argued that the ('vidence was 
iuudniissibl(‘. And he saitl that “ from 
the vefy nature of the transaction it ap- 
|)f‘ars to have been a ru'gotiatkm lor a coui- 
proniise,"—tlie very argument which the 
learned Vakil put forward in this ease— 
“ and if so, it must be understood to be 
without ])rejudice, althougli nothing is 
said on that subject at the time; nor does 
it, even if admitte;], amount to any proof 
of liability.” 'rhere the learned Chief 
.lustice said that tin* evidence ought to be 
admitted ; and he aUo said lie thoiiglil it 
good priiiitt jaciv evkh nee of liability. 
He said ’‘it is not said to be without pre¬ 
judice, ami an offer to compromise may b(' 
very well made, without any restriction 
as to confidence.” 'J'hat is entirely in ac- 
coi(la.nce with my judgment, and not oidy 
that but with my experience, th* mere 
fact of the conversation faking place wlien 
the parties were contemplating that a suit 
might be iurftitulod, is not in itself siitfi- 
cient to ]>iev('nt tin* eonver.sati(Ui from 
being put in evideiaa*. d'haf really dis¬ 
poses of iJic first con\er.sati(»n. I ought 
to mention in connection with that, that 
when the case, was being tiied in the (Jourf. 
of first instance, no objection wa^ taken 
by those wdio were appearing on behalf of 
the J-hdendants to llu' conversation wliich 
took jilace a month bid'ort^ the institution 
of tile suit, being gi\eM in evidence. That 
of course is not conclusive, but it is 
some, evidence at least that •the parties 
tlipnisf'hes did not regard that con¬ 
versation as being a ]irivileg(?d con¬ 
versation. 

Then it is said that the second conversa¬ 
tion which took place about the time of 
the filing of the suit is privileged. Tt is 


(juite true that objection was taken to 
that being given in evidence in the first 
t'ourt. But it seems to me that the 
second conversation wa.s a natural consc- 
(piciice of the lirst conversation which took 
place a month hefore. .\s I understand, it 
only amounted to tJiis, that the Defendant 
must have obtained information that the 
suit was filed and that the defieit Court- 
fee had not yet been paid, and lie and a 
relation went to the. Plainliff's ph'ader, 
ami in fact asked for time in order to see 
wlietber the suit might not he compvo- 
rnisrd. I laving l‘(ll•m('d the opinion a.s I 
have said before, tlial tlu* sc'coml eoiiver- 
sation followed as a. natural eons'.’ipuMurc 
of the (ir.'t ami that the I’list ronversatioii 
was not privileged, 1 do not think that 
any difference can be drawn between the 
fiift and (he sei-ond eonversatitfii, as to 
their being admis.sible in ev'ideriee. 

\ subsidiary point was taken by the 
learned Vakil on beli.ilf of the Defendants 
that the learned District dndge had riiis- 
understoofl the effect of the ^widencv* as 
to the second conversation, nanmlPjl^that 
the learned Distriid .Judge said tlTidN(i^ 
was the Defendant No. 2 who look pal, 
in till' eonvei.-iation on the second oceasioii 
—wliM-ea.-i, as a matter of fact, it was the 
relation who went willi him who made the 
offer of compromise. I ri’ully think that 
it is too small a point to reipiirc any 
serious consideration, lieeaiise that was a 
eoiivcTsation whicdi took plaee in the pre¬ 
sence of Deiendant No. '2 and it must he 
taken to have been made with his 
authority. 

The other point ujKin whkdi the learned 
Vakil relied wa-« tint even if the conver¬ 
sation was rightly admitted, it ought to 
have been admitted only as against the 1 )e- 
fendant No, ‘2, who is supfxised to have 
made the admission. 1 think that the 
learned Judge did take it as being an ad- 
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mission against all the Defendants, and 
therefore it is necessary to consider 
whether the admission made by tlie De¬ 
fendant No. 2 can be taken in tvidenre 
{gainst all the Defendants. In my jiulg- 
,.ment, it can. The question depends u|)on 
sec,- 18 of the Indian Evidence Act which 
runs in these terms, “ Statements made 
by a party to the proceeding, or by an 
agent to any such party whom the ('lonrt 
regards, under the circumstances of iho 
case, as expressly or impliedly authorised 
by him to make them, are admis-sions.” 
Here, again, there itf no expre.-<s authorisj^- 
tion of the Defendant No. 2 to make these 
admissions. If these admission.^ are to be 
taken a>gainBt all the Pefendants, tlit y iniisi 
come within the implied authority by thf> 
other Defendants to him. Mow it was 
pointed out by Sir RichartI (larlh, when 
lie was the t'hief Jnslicc of this (’oiirl, in 
the case of Kaustilhih i*iun(ltiri Dani v. 
MuJetasundari Dasi (;1), that this sect ion, 
which I liavo first read, is a coiicisv' - 
ment of the 1^ which was, 1 think, t or 
rcctly lait^^wn in Mr, Taylor’s )>ook on 
EviduMM^fbecause the learned Clhief J lotice 
e^Kt p. 690 “ where there are s'overal 
jfl^ontractors or persons engaged in ont' 
common business or dealing, a statement 
made by one of them with reference to any 
transaction which forms part of their joint 
business has always been held adiuis- 
-sible as evidence as against the others." 
Then he refers to the passage in Taylor on 
Evjulence. Vol. 1, 1st Ed., p. 489, sec. 525 
(whi<di is now sec. 643):—" When several 
penous are. jointly interested in the 
anbiect-matter of the suit, the general rule 
la that the admiesiona of any one of tj^ose 
peraqna are receivable against himself and 
' they be all jointly suing 

relates to 
and be made 



by the declarant in his character, of a 
person jointly interested with the party 
against whom the evidence, is tendered." 
Then ho further says, “ q,'ho principle of 
this rule is, that lor thu pur [lose of making 
those statements with reference to the 
joint concern or common subject of inlgrest 
one partner or co-contractor is considered 
to be the agent of the othoi-s, and this 
rule, as I take it, is enacted, though in a 
somewhat concise form, in sec. 18 of the 
Indian Evidence Act." In my judgment 
the Defendants in this case can be looked 
iqTon as co-contractors as they were 
joint tenants of the Plaintiff. In one 
senses they may be looked upon as 
partners. Wlien one of those con- 
Iraetor.s or purinors comes to tlie Plain¬ 
tiff’s pleader for the purpose of seeing 
Whether he cannot settle tlio action 
which was brought by I he Plaintiff against 
all the. 1 Kfendunts, it .stsems to me that 
he must l>e imnlit'd to have authority to 
act on behalf of all the Defendants. For 
these rea (im;, I think the evidence was 
rigidly athnitte l lutt only as again.st the ‘ 
J.)pfen<lant No. 2 but as against all the 
Defi'tulants : and conseqiientlj'^ that evi¬ 
dence having been rigidly admitted, I 
think the learned Judge, Mr. Ju.stice Chap¬ 
man, was wrong and that this appt^al ought 
to be allowed. The result of that is that 
the judgment of the District Judge i.s 
restored. The Defendants will have the 
costs both in this ap]>eal and the appeal 
before Mr. Justice Chapman. 

Mookerjbe, J.—I am of opinion that 
upon each of tho two que.stions of law in¬ 
volved in thia,ap|x?al, the rule has-been 
too broadly formulated by-Mr. Jus^Ce 
Chapman, and that if the.principles B^v, V,; 
cable are duly qiialifted. Jus judg^i^.<i^jjg 
not possibly be sustained.. ^ * - 

Tlie Plaintiff 
the D 0 fetidauti|^f#;i’«ii" 
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r^nt due under a lease executed in favour 
of their father on the 3rd February 1897. 
The substantial defence was a plea of pay¬ 
ment. This plea waa overruled con¬ 
currently by both the CJourts below. Upon 
appeal to this Court Mr. Justice Chapman 
has ^teversed the decision of the District 
Judge and has remanded the case for re¬ 
consideration on the ground that the deci¬ 
sion of the District Judge was based on 
evidence inadmissible in law. 

The evidence to which exception is 
taken is that of the pleader for the Plain¬ 
tiff, who deposed that the second Defen¬ 
dant had come to him before the institu¬ 
tion of the euit and had asked him to 
arrange for a settlement by way of remis¬ 
sion of interest. The District Judge held 
that this request for remission of interest 
was an indirect admission that the whole 
of the amount claimed was due; in other 
words, that the plea of payment was un¬ 
true. On behalf of the J')efendants, it w s 
argued before Mr. Justice Cliaf)nian, firs-t, 
that evidence was not admi-ssible to piove 
that the Defendant had projxjsed a st;tt'c- 
ment and had thereby indirectly admitted 
the claim'T and, secondly, that even if the 
admission was held admissible as against 
the second Defendant, it cannot be used 
as against the other Defendants. Mr. 
Justice Chapman has given effect to both 
these contentions. 

As regturds the first objection Mr. 
Justice Chapman observed that the Courts 
below did not. consider the application of 
sec. 23 of the Indian Evidence Act and 
that it was quite clear that having regard 
to the time when the offer of compromise 
was made, it was made on the understand¬ 
ing that evidence of it would not be given 
in the case. Now, sec. 23 provides that 
** In civil cases no admission is relevant, 
if it is made either upon an express condi¬ 
tion that evide^.<ff it is not to be given 


or under circumstances from which the 
Court can infer that the parties agreed 
together that evidence of it should* not 
be given.” 

It is not disputed that in the case before 
us, there was,no such express condition. 
Consequently, the Defendants can rely 
only on that portion of sec. 23 which pro¬ 
vides for the exclusion of an admission 
made under circumstances from which the 
Court can infer that the parties agreed 
together that evidence of it should not be 
given. The judgment of Ik^r. Justice 
(Shapraan does not specify the circum¬ 
stances from which, in the present case, 
this inference could be drawn. Apparently 
he assumed that because an offer of com¬ 
promise was made, there was necessarily 
an implied understanding that evidence of 
it would not be given in thq case. This 
view is 8upi>orted, to some extent, by the 
observation of Mr. Justice I'hear in the 
case of Mohabecr Singh v. Dhujjoo Singh 
(3) where the following statement will be 
found : “ It is a rule vvlii^h all Courts of 
Justice find it right to obsal^^ that no¬ 
thing which passes between the^fiii^ieB to 
a suit in any attempt at arbitration *n- 
promise, should be allowed to effect't.. 
slightest prejudice to the merits of their 
case as it eventually comes to be tried 
before the Court; unless this were so, the 
only thing which could be prudently re- 
conimended to suitors would be never to 
listen for qne moment to any proposal to 
settle the ^natter, or to compromise it, 
after it had come into the Civil Court.” 
This proposition was enunciated in respect 
of a case not governed by the proviffloas 
of«the Indian Evidence Act, 1872. It is 
consequently not necessary for me to edn- 
sider whether the statement was a ooxrect 
exposition of the law as it stood before 
1872. But, in my o|^ioa, the rule enui^ 

itt 80 w. R. m (isrsi : 
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dated in the judgment mentioned is ex¬ 
pressed too broadly, in view of the pro¬ 
visions of seo. 23 of the Indian Evidence 
Act. An offer of compromise, the essence 
whereof is that the party making it is 
willing to submit to a sacrifice of to make 
a concession, is rejected, tho\igh nothing 
was expressly said at the time res|iecting 
its confidential character, only if it clearly 
appears to have keen made on the faith of 
a pending treaty into which the party was 
led by the confidence of an arrangement 
being'effeCted. In the absence, however, 
of any express or strongly im^ilied rodrk*- 
tion as to confidence, an offer of compro¬ 
mise is clearly admissible and may be 
material as some evidence of liability, 
although, as has l>con said, it may n<it be 
proper to enquire into the e\act terms 
offered, as sAch an offer might h ivt 1 oen 
made for the sake of purchasing })caec and 
without any intention to admit liability to 
the extent of the claim. That this is the 
trufe rule is obvious from thi' decisions in 
WaUaoe v. SntSll (1), Watts V. Latrson 
(1) a,i^^0ltolson V. Smith (5). The rule 
is fMF^ll illustrated by the decisiou in 
JiMnng v. Jones (0) where the fact that 
*e drawer of a bill, whose signature was 
in issue, bad proxioscd a bettlcmciit wAs 
used against him us an admission. 
Beferenoe may in this connection be also 
made to the observations of Loid Ht. 
Leonards in Jorden v. Money (7), with re¬ 
ference to negotiations between an alt on ey 
on one side and the Opjx>sitc Party: 
“ when an attorney goes to an adveise 
party with a view to a comproaii'-e or to 
an action, you must always look with very 
great care at bis evidence of what tlfon 
occurred. ,There must be such a disposi- 

0) 1 Mfwdy Mill K^lkin'i Bap 44S 18S0). 

i«l ttvdr aat Halkin 4i7a 0880) 

• StMrli 188 (1888). 

(81 I TfrwhBtand Qrangar 186 (t'85), 

47M B* L C. 188* 846 (1864). 
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tion in an attorney, who has brought an 
action, to maintain it, that it is always 
very desirable that the attudiiey should 
abstain as much as possible fiom talking 
to a person, when he moans aftciwards to 
swear to the conversation and u|X)n Jhat 
conversation to found a right which 
otherwise might not be found to exist.” 
These observations would have been 
obviously superfluous, if, as has been con¬ 
tended by the Bespomleiit in this case, 
all negotiations for settlement between the 
attorney on one side and the Opixwite 
Party had been, by reason of a rigid and 
inflexible rule, always inadmissible in 
evidence. I hold accordingly that the evi¬ 
dence of the fileader for the Plaintiff as to 
wliat had passed between him and the 
second Defendant for the settlement of 
the case was adinis.sibIo in evi lence. Th’s 
view is strengthened by the ciicimistaiice 
that no objection was taken in the trial 
Coiii-t to the reception of a jxirtion at any 
rate of the statement made by the pleader. 

As regards the second objection Mr. 
Justice Chapman has held that the evi¬ 
dence of the pleader only proved an ad¬ 
mission by the second Defendant and that 
such admission is no evidence against the 
other Defendants. In support of this 
view, reference has been made on behalf 
of the Bespondents to the decision in KaH 
Ki<iore Chowdhnry v. Gopi Mohan Roy 
(H). Tn my ojiinion, the contention that 
an admission by one Defendant is not 
receivable in evidence a-, against another 
Defendant is too broadly forliniJatcd. 
The cases to which retcrence hfis been 
made on behaff ot the Appt'Jlunt, cw., 
KausuUiih Sundan v. Muhti sundari (^) 
and Chalho Simjh v. Jharo Sin^h (9>, 
show that under sec. 10 Of the IndUB 

(81 1 I. R. n OftM**!* . 

«S} 8C. w. N. I<l« pw. 
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Evidence Act, an admission by one De¬ 
fendant may, in certain circumstances, 
be admissil)le in evidence as against 
another Defendant. The principle is that 
when several j>ersons arc jointly interest¬ 
ed fti the Hubjcet-inatter of the suit, an 
admission by any one of these persons is 
receivable not only against himself but also 
against the other .Defendants, whellur 
they be all jointly suing or sued, ])rovi(l- 
ed that the admission relates to the sub¬ 
ject-matter in dispute and be made by 
the declarant in his character of a person 
jointly interested with the party against 
whom the evidence is tendered. Now, in 
the case before n.s the Defendants have 
been jointly sued as the representatives in 
interest of the original ton.anl. As v a;. 
explained in Ahinsa Uihi v. Abdul K(td< r 
Saheb (10), in cases of ettntnuds wheii' 
ono of the contracting jjarti(‘s dies, (he 
right or obligati(>ji under the cunt tat t 
passes to his rej>resent.ative.s as oiir i iitiiv 
juristic person. .In the ca.se hefoie ns, 
the Defendants arc jointly iialde to the 
Plaintiff as tlte repre.sonlntivvs in inter; st 
of their father, who was the original 
tenant and obtained tJje base. We can- 
hot coJisequenfly bold tliat tlte evidenet' i.5 
admissible as against tlic second l>ol'en(lanf 
and not admissible, as agiiinst the others. 
The result .of the accejttauco of the con¬ 
trary view 'would be that as against tbu 
second Defendant the ('onrt would have to 
hold that the plea of jiayment was untrue 
and that the Plaintiff was entitled to a 
decree for the entire sura; while, as 
against the other Defen(^mt.s, the Court, 
would be driven to the conclusion that the 
plea of payment was established, and that; 
so far as they were concerned, the Plain¬ 
tiff was not entitled to a decree for the 
whole sum. But it is perfectly clear that 
the only possible decree which* can be 

(10 1 . 2f.Maa 2(1(1 fi0l‘. ■ '* 
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made in the suit is a joint decree for the 
entire sum found payable by all tho^ De¬ 
fendants jointly as representatives of the 
original tenant. In my opinion, it is 
])lain, upon principle as also upon the 
authorities, that the admission was rightly 
usi'd by the District Judge not merely 
against the second Defendant but ' also 
against the other Defendants. On these 
grounds, I agree that the decree made by 
l\lr. Justice Chapman must be reversed 
and that of the’District Judge restored 
^ith costs. '' 

S. C. M. Appeal allowed. 
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Pliiintiffs who were fariahs used to pur¬ 
chase loose jute from dealers Cbeparis) 
and sell i%em to, amongst others, Defen¬ 
dants' firm at Chandpur. The jute 
brought by the fariahs used to be stared 
in a godown called the “fariahs’ 
godown,” and according to the usage pf 
trade at Chandpur sale was not complete 
until the jute had been examined, fleeted 
and weighed by the purohasinp 0rm^ The 
goods were, however, kept mbje^ io , 
firm's lien for advances to the fariali, 
it appeared that, opee :ihe 
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stored in the godown, the fariahs were not 
allowed to remove or sell them to other 
persons. Some jute which was stored by 
Plaintiffs in Defendants' godown, and 
was insured by the latter as belonging to 
the, firm, caught fire before it had been 
tested, selected and weighed and was 
burnt: 

Held —That title in the jute had not 
passed to the Defendants, and the loss fell 
on the Plaintiffs. 

That the contract being one for the sale 
of unasc^tained goods, what remained to 
be done by the buyer to the goods appro¬ 
priated to the contract by the seller was 
not merely for the purpose of ascertaining 
the price but was also for the purpose of 
placing the buyers in a 2 >osition to say 
whether and to what extent they would 
for their pdrt accept the goods offered to 
them. 



That the fact that the seller could not 
remove or sell the goods from the godown 
did not show^that the property in the 
jute had j^sed to the firm. 

the Defendants who had an 
est in the goods, were justified in 
,ring them to protect that interest, 
and were entitled to receive the whole 
amount of the policies of insurance to in- 
. damnify themselves against their loss and 
were not hound to apply any portion of it 
to the Plaintiffs* benefit. 

When nothing remains to be done to 
the goods by the seller for the pur¬ 
pose of ascertaining the price, then 
primi facie the property in them passes 
alth^iugh they have not been weighed by 
the buyer. H would be otherwise inJUng- 
iemd if the parties intended that property 
inpi^gpo^ efiouid not pass until the goods 

f is the!sam,e and the pro- 

the gues- 


tion of intention which is laid down in the 
English cases as the determining factor. 

These were appeals against a decree of 
Babu Satkari Haidar, Hnbordinatc Judge 
of Zillah Tipperah, dated the 19th Febru¬ 
ary 1912. 

The material facts are set out in the^dg- 
ment. 

Babus Gopal Chandra. Das, Bipin 
Chunder Bose and Jatindra Mohan Chose 
for the Appellants. 

Babus Joges Chandra Hoy and Akshoy 
Kumar Banerjee for the Respondents. 


The Judgment of the Court was as 
follows:— 

R. A. No. 160 of 1912. 

This appeal arises out of a suit for 
recovery of the price of jute supplied by 
the Plaintiffs to the Defendants. The 
jute, while it was in the custody of the 
Defendants in their godowns, caught fire 
and was burnt, and the question is 
whether the Plaintiffs or the Defendsmts 
are to bear the loss. The determination 
of that question depends lupon whether or 
not property in the goods had passed to 
the Defendants before they were destroy¬ 
ed by fire. 

The Plaintiffs and the Defendants 
carried on business in jute at Chandpur, 
where there are many big firms who deal 
in jute. The Plaintiffs w,ho are called 
“ fariahs ’* in the locality, used to pur¬ 
chase loose jute from dealers (beparis) 
and supply it to the Defendants’ firm. 

The Plaintiffs in their plaint set up an 
express contract with the Defendants, 
the terms w4iereof are stated to. be as 


follows 

That the Plaintiffs would 
loose,jute for the Defendahts 
jute season, and tbat;|]^(,|i 



take the said 


well 
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the same according to the market rate. 
The Defendants would advance money 
from time to time for purchase of jute, 
and would pay the pneebof jute after the 
close of the karbar after deducting the 
amounts so advanced. The Plaintiffs 
wouK buy jute and stwe the same in the 
godowns of the Defendants and under their 
care, and report to the Defendants the 
goods stored on the very day they are 
stored. The Plaintiffs would have no 
right to the goods so stored, nor would 
they be entitled to remove them from Iho 
godowns of the Defendants, and that 
having once stored the goods in the go- 
downs of the Defendants, the Plaintiffs 
would retain no other rights or interest 
in them than the right to receive the price', 
of the said goods, and that the owner¬ 
ship in the goods would pass to the 
Defendants. 

It is further stated in the plaint that 
this has been the local usage and practice 
observed at Chaudpur, and the business 
of the Defendants’ firm ever since the 
establishment of their jute office at Chand- 
pur had been carried on in accordance with 
the usage. 

The Plaintiffs state that the price of 
jute supplied by them to the Defendants 
was Bs. 84,747-7 including that of the jute 
burnt, and deducting the amount ad¬ 
vanced (Bs.. 68,408-5-6) they claim 
Bs. 18,585-8-0, being the balance due 
t(^ether with interrat thereon. 

The Defendants denied that there was 
aay express oontract and also denied the 
usage set up in the plaint. They stated 
that the Plaintiffs purchaiftd jute after 
taldng advances from the Defendants, 
and havir^ no godown of their own, 
stesred it in idte Defendants’ godowns at 
their own risk, that alter the goods had 
been selected and weighed ^bey were sold 
to the Dffendanhi and thh |rice set bff 
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against the advance taken, and the goods 
which were rejected by the Defendants 
were removed and sold by the Plaintiffs 
to other persons. That according to the 
usage and practice observed in the deal¬ 
ings with the Plaintiffs, the ownership in 
the jute which had not been selected and 
weighed, had not passed to the Defen- " 
dants, and the Plaintiffs must therefore 
bear the loss of their own goods, destroyed 
by fire. 

The Court below held that ownership 
of the goods did not para to the Defendants 
add accordingly dismissed the suit. The 
Plaintiffs have appealed to this Court. 

As to the contract alleged by the Plain¬ 
tiffs, the Court below has held that it has 
not been satisfactorily proved. The only 
evidence on the point is that of the Plain¬ 
tiff Abdul Aziz and Mokuudk. On the 
other hand, the Defendant No. 1, Sarat, 
swore that there was no contract, and the 
Defendant No. 2, Bamani Mohon, who 
was examined after reman^by this Court, 
also denied it. We have considered the 
I' evidence on the point, and agre^^^d^ the 
Court below in bolding that the^(|^'?. 
ment set up by the Plaintiffs has not bb...' 
satisfactorily proved. 

'The transactions between the parties 
should therefore be held to be governed 
by the local usage of trade which prevails 
at Ohandpur. 

The Pl^untiffs have examined a number 
of witnessef, some of whom are very 
respectable, and the Court b^ow has set 
out the material portions of the d^xrsi- 
iions of some of the witnesses in its jud^- 
mrart. 

T& mode of ^dealing between the 
'* fariohs ” and the Jute Companies at 
Chandpur, appears from the evideiaoe. dC • 
Mir. Mi^kertich (the Mimager of Idefsm. 
Landaie and Olaik) t6 be as folld^e p 
The " fariohs ” pathl^raMat 
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ride and store it in the import godowns 
of the Companies (sometimes called the 
farioha' godown), wheare all sorts of jute 
goods, bad and indifferent, are mingled 
together, out of which the Company piakes 
its selection for purchase.^ The faridhs 
report only the quantity, but not the 
quality, and they are accustomed to over¬ 
report the quantity in order to get larger 
advances from the firms. On measure¬ 
ment the-quantity is generally found to 
be short. Before the Company purchases 
the ,jute^ from the import godowns 
(fariahs’ godowns) they select, ai)pro^e 
and then weigh the goods. If there be 
moist goods, they are dried and sometimes 


this weighment the Company beedtoes 
their owner. Before the weighment the 
goods are under their Ciiro only and on 
their trust,” and Jogadish Chandra 
Ganguli, a Sub-Agent of Messrs. Jardine 
Skipner & Co., says—” If any loss takes 
place after the goods are stored »and 
before they are purchased by the Com¬ 
panies, the loss is borne by fariahs." 

The Plaintiff Abdul Aziz himself says 
that at Chandpur it is the rule of sale of 
goods that the bundles of jute are first 
counted, then weighed and then the price 
is settled per maund. Pie however says^ 
” Our transactions with the Defendants 
were not in accordance with this rule. 


sold to the Company, who has the option Qm- mode of trapsaction is noted in the 
to reject moist jute, and bad and rotten plaint.” But the contract or usage set up 
stuffs. The Company does not pay for plaint has not, as we have seen, 

rejected goods and the fariahs have been proved, and the evidence of the Plain- 
a right to sell, and do sell reject- witnesses establish the fact that 


ed goods to other firms. Fiorn the 
import godown the goods are taken alier 
weighment to the selecting godo ^ n ■, c. he. e 
they are assojj^. The price is settled 
after weighment, and the Company’s pur- 
chas^ui^plete after the price is settled, 
may be done a week after. After 
iP^^eighment in the import godown it is 
taken that the goods are sold to the Com¬ 
pany. The Company does not pay for the 
quantity found to be short, and the fariahs 
suffer the loss if any portion of the goods 
before weighment be stolen from the 
import godown. ” The Company has got 
a lien on the fariahs' goods so long as their 
advances are not paid off, and the proi)erly 
in the goods remains with the fariahs so 
long as the wei^ment is not made by the 
Ckunpany.” ^ ^ 

'Blamtiffs' witneai No. 7, JEailash Chan- 
dhk Ohodh, Book 4 ceeper of Messrs. 
01 <?.It Ooi, in his examii^tion-in- 
tlSwi sto weighed 


according to the usage of trade at Chand¬ 
pur the sale is not complete until the goods 
are examined, selected and weighed by the 
C’ompany. 

The provisions of the Indian Contract 
Act relating to sale of goods which have 
any bearing on the case, are secs. 79 to 81 
and also secs. 82 and 83. Sec. 79 says 
that where there is a contract for the sale 
of a thing which has yet to be ascertained, 
the ownership of the thing is not trans¬ 
ferred to the buyer until it is ascertained. 
Sec. 80 provides that where by a contract 
for the sale of goods, the seller is to do 
anything to them for the purpose of put¬ 
ting them into a state in which the biiyer 
is to take them, the sale is not complete . 
until such thipg has been done, and sec. 
81 lays down that where anything remi^ ^ 
to be done to the goods by the sel^/^ 
the purpose of ascert^aiiiiug'. 
the price^ wle 
this has been 
betwgeu a 
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somBtfaing to the goods, and a case 
where nothing remains to be done by 
the seller is pointed out in the two 
illustrations to the section. In illustra¬ 
tion (a), which is taken from tho case of 
Simmons v. Swift (1), the stack of bark 
is tE> be weighed and delivered by the 
seller, part of it is weighed and delivered 
to the buyer : the ownership of the residue 
is not transferred to the buyer until it has 
been weighed pursuant to' the contract. 
In illustration (b), which is taken from the*, 
case of Turley v. Bates (2), the contract is 
to sell a heap of clay (as a whole) at a cer¬ 
tain price per Ion, the seller is to load the 
clay in his own carts and to weigh each 
load at a certain weighing machine. Himc 
nothing remains to be done by the seller, 
the sale is complete and the ownership of 
the heap of clay is transferred at once. 
Referring to the cases on the point, awl 
to the rule that property does not pass 
where anything remains to be done lo tl:e 
goods for the x)urpose of ascertaining the 
price, Channel, B., observed in Turley v. 
Bates (2): “ From a consideratioji of these 
cases it appears that the priifciple involved 
in the rule above quoted is that something 
remains to be done by the seller. It is 
therefore very doubtful whether the pre¬ 
sent case comes within the principle of the 
rule. But however that may be, it is clear 
thoil this rule does not apply if the parties 
have made it sufficiently clear whether or 
not they intend that the property shall pass 
at once, and that this intention must be 
looked at in every case.” 

Similarly id the case of Soshi Mohon 
Pal Choudhury v. Nobohr^to Poddar (3), 
there was a contract for the sale of 975 
maunds of rice being the contents of a cer¬ 
tain golo) at a certain rate, the buyer to 

(U s A * p. ssroaas). 

m 8jB.li O. S0^ I1968). 


remove the whole of the rice aft^ weigh* 
ing on or before a certain date. The as¬ 
signee from the buyer took deli very «ut a 
lx>rtion, but refused to take delivery of the 
residue on the ground that it was of inferior 
quality. The gola was accidentally btumt 
and the rice destroyed. It was held that 
the sale was complete and the ownet^^hip 
with the risk of loss in the rice sold passed 
to the buyer. With reference to the conten¬ 
tion that the sale was not complete, 
because the rice remained to be weighed, 
Ihe loarnod Judges observed that, far 
the vendor was concerned, nothing re¬ 
mained to be done on his part tt> the rice 
-sold, “ for the purpose of ascertaining the 
amount of the price,” and that the rice , 
was to be weighed for the satisfaction of 
the purchaser. 

Tt will he seen that in both the cases 
cited above, Turley v. Bates ^2) and Soshi 
Mohon V. Nobohristo (3), the contract- was ■ 
for tho .sale of the whole of tho goods, in 
the first case for the entire hoap of clay, 
and in the second for thi^^entire contents 
of tho gola; the rate was fii^^ and the 
buyer was to weigh the [imid iillj 

for his own satisfaction. Nothing^^ke- 
foro remained to be done by the Boiler^kfe, 
the i>arties obviously intended that the 
ownership of the goods should pass 
forthwith. 

In the case of Martineau v. Kitching (4), 
Cockbum, C. J., observed;—” I take it 
now to be perfectly clear especially after 
the case of !vT«rley v. Bates (2), that the 
real question in all these cases, is whether ‘ 
the parties did intend that 
should pass.” The learned Ohief Juetibe 
funther observed as followsWe toe 
dealk^ with the case of a chtotel. 

I agree to sell to a man a :thhpk^(^ 

P) 2 H. *|C. 200<f«^K 

(8) lOiilOttlftfiS}. ^ 

• (4) L. B. 7 ^ & 4M‘ v>' 
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say a stack of hay or a stack of coni : T 
agree to sell him that specific thing and he 
agreed to buy it, the price undoubtedly re¬ 
mains an element of the contract, but we 
agree, instead of fixing uijou a pi’eci.se 
sum, that the sum shall be ascertained by a 
subsequent mcasuremeni. What is there 
to prevent the parties from agreeing that 
the proj[.)erty shall pass from one to the 
other, although the price is afterwards to 
be ascertained by measurenient ? T take it 
that is the broad substantial distinction. 
If with a vh?w to the a]) 2 >ropriation of the 
thing, the measurement is to be made as» 
well as the price as<*ertaine<l, tli«' iiassiug 
of the projierty being a ipie.-ition ot inten¬ 
tion betw’cen the jiarties, it did not )>ass 
because the parties did not intend it to 
pass. Hut if you can gather from the 
whole circums|.anc:'.s of (he transaction that 
they inti'ndwl that the jirojierty should 
j»ass, and the price should afterwards be 
ascertuitu'd what is there in principle, what 
is there in common sense, or practical <*on- 
venierice which i'i^uld iirevcnl that inten¬ 
tion from haj^ng effect?” 

Se<j,^(rfff)^ilackburu on Sales, drd Ed., 
iqtae hr to 180. 

is clear therefore that when nothing 
remains to be done to the goods by the 
seller for the [lu^wse of ascertaining the 
])rice, then primd facie the jiriqH'rty in 
them i>asscs although they have not been 
weighed by the buyer. 

It would be otherwise however in 
England if the parties intended that iiro- 
party in the goods should not [lass until 
the goods had been weighed. 

In our opinion the Indian Law is the 
same and the provisions of sec. 81 do ntA 
exclude the question of intention which is 
laid down in the English cases as the 
determining factor. 

We are also of opinion that the contract 
in the present case being in the first 


instance a contract for the sale of unascer¬ 
tained goods whal remained to be done 
by the buyer to the goods appro))! iate<l to 
the eoniraet by the sellei- was not merely 
for the j)iirj)OKe of aseortaiuing the price 
but was also for the [niipose of |)laeiug the 
buyers in a |>osition to say whether an<f tti 
what exU'iif they would lor llieir |>arl ae- 
eopt the g<K)dK offered to them. The 
following observations are relevant in 
either view of the ease so far as they show 
on the one hand the actual intention of 
the jiarties and on IIk' other the firecise 
po.Hition ot the buyer after the jute was 
))laeed in the fariah.s' godowns. 

As we have already said the Hlaintilf’s 
own witnesses [)rove tliul according to the 
usage of trade at Chandpur owuershi|> of 
the jute does not pa.ss to the buyer until 
it is e.Kamini'd, tested and weighed, and 
the transactions of the j)artic.-i having been 
carried on in accordance with that ii.'-agc, 
it is clear tha( when the contract with 
which we have to deal was made, the 
j)arties did not intimd tluit the )>roj)erty in 
(he jute should |)ass until it had been 
tested and weighi'd. 

lTj)oii (he question of weighment, it was 
contended that tlie weighment was only for 
the satisfaction of the buyer and that tlie 
latter could not by dtday in weighing the 
goods j)revent the transfer of ownership 
to him, and as the evidence shows that (ho 
('ompany is hound to accept a'l ” pass¬ 
able ” goods stored in the iin[)ort godowns, 
it is urged that the ownershij) glasses (o tbi* 
buyer subject only to his right to reject 
had goods. 

It appears hovfever from the plaint it¬ 
self, that the Defendants were to take the 
jute from the Plaintiffs ” ufxjn weigh¬ 
ment,” and the evidence shows that the 
fariahs and the Company have both got 
” Tally Books ” both enter the weights 
in their respective books when the goods 

156 
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are \A-eighe(l, and it is after tTi»: wci^h- 
jiK'iit that tJie (.'ompany removes the goodt- 
from ihc store godowii to another goclown. 
It is Jiot therefore altof^ether eU'ar althoujih 
tliis particular point need not he piessed, 
that the seller had riothing to do in con¬ 
nection with the weighing of the jiile. 

Then, again, there is the question of 
sileetion. The evidence shows that jnte, 
good and bad, is stored in the inqiort go- 
down, and the ('oni})jiny selects good jute, 
and has the option of rejecting bad jitl.c'. 
Some stress was laid on behalf of the Aj>- 
pellants, njxm the fact that the. (^>nlpauv ih 
boinid to ])nrehase all “ pas,sable " goods 
stored in the import godown, and although 
they have the right to reject wet jute, tlu'ic 
is stiine evidence to show that they arc 
bound to purchase such jute when driisl. 
J3ut it is clear that the (V)in]ianv lias tiu' 
option to reject bad jute altogether, and 
e\en if the Ootupany is bound to ijiireha'-e 
wet jut<‘ when dried, the fniiahn have (o 
dry it. The selli-r, therefore, in .MieJi a 
ease has to do something to tin* gocjd.s to 
make them usarketablo. 

Then the fael tint the janulls aie not 
entitled to remove the goods nor to -.ell tlic 
same to oilier persons, onec the goods ari- 
stored in the imj)urt godowtrs, i,s lelied on. 
It is contended that the fact that th<* Com- 
jiany has a lien because they make ad¬ 
vances for juirc-hasing jut<‘, cannot prevent 
the f(t rial IS' from selling it to otlier person.^ 
subjeet to the lien, and the fact that lh(j,\ 
cannot sell the jiile to others shows that 
ownership passes to the Company. If, 
however, the usage of the trade is that the 
fariahs are not entitled to ^ell the go<Kls 
to |X'rsons other than the ('omjiany who 
advance monies for jnirchasing or re¬ 
move the goods from the godowns, tho fact 
that the fariahs are not entitled to sell 
them to others, under those circumstances, 
does not show that the property in the 


IUy. 

jute passes to the (’um})any. The |x>silion 
seems to be that the buyer has a right to 
I he custody of the jute as seeiirity for his 
advance's, and that in addition while the 
selk'r has no right to sell to others, the 
buyer is under v. corresponding obligation 
lo buy as miieb of the jiitt* as is of the le- 
<|uisite standard. 

It may further be (;bseived tlial the 
Plaintiff Abdul Aziz refers to the store 
godown as “ my godown ” and the godown 
to wbieb tlie goods are removt'd after 
i\rigbment as the “ Defendantsf own* g <- 
d(»«l\n,'' although bnth godouns belong to 
Ibe Deb'lidaiils. Mnkiinda Saha, the 
Plaintiff in tlai analogous ease, says with 
reference' to entries of goods sold (bihri^ in 
hit! hooks of aeeouni that, the “ goods not 
wt'ighcd and goods llu* |)iic(; of \\hi<‘h w-is 
not-settled, weri' not entered a^ “ bihri." 
d'liis shows that tin* PlaintitVs themsi'Kes 
recognised that the sale was not conqdetj 
until the goods had been tiste.l and weigh¬ 
ed and the |>riee settled. 

J^astly till' fact tJiat the jTKc was iii-urtid 



suranee lo the ext'cnt of Us. 10,01)0, but 
the afiplieation arrived late at the insuianea 
oflice, the jute having Ix'cn burnt in the 
meantinu'. The ajijdieufion for insiiraneo 
and the )». dcii's were not produced. The 
letter written by the Defendant No. .‘3, who 
was tile, agi'ut of the Insurance Company, 
for eth'cting the third ijisnrance, however, 
spcifks of the jnte as “ belonging to the 
Defendants,” and under the circum¬ 
stances it may be taken that the first two 
insurances were also effected on the jnte as 
belonging to the Defendants. • But the 
Defendants had an interest in the goods, 
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and the insurance ai>j)ears to liave been 
intended for protection of llK.'ir own in¬ 
terest in the jute, not for tlic prolection of 
tho seller’s .interest \\hk'h Ihey were nol 
hound to insure. The insurance did not 
cover the entire quantity of the jute which 
was hurnt. * 

The Defendants, therefore, were en¬ 
titled to apjrly the wliole of the amount 
v\hieh they re(;eived under the policies of 
insnrauce to indemnify lliemselves against 
the loss whiel) they themselv.'s had ac- 
(uajly sustained, and wen* nol hound to 
apply any j)ortion of it to (h(> henetit ot the 
Plaintiffs. 

It ajipi'ars from the oviionee. that 
several jute lirms at t'handpiir hoiv the 
lo.ss when jule was destroyed hy lire, hut 
Mr. Mackortich says, “ tiiere is no one 
system or one ruk' at (.'handpiir hy which 
a!] the ('(fliqtanies shouhl hear the loss in 
ease the goods .stored in the /‘ard/Z/v’ go- 
downs are burnt. JOaeli linn has got its 
own system." 


It appearf^thal in most of the' cases 
spoken to hy the witnesses, the jute was 
fulK^jt^irod. It eaJtnot he said therefore 
any usage* had he(>n estahlished to 
that the loss is borne l»\ the t’ompaiiv 
in ca.ses where the jute is not insured to 
the full e.vtent. 

We are of opinion that the decree of the* 
(\)urt below is eorn'ct, and tiie apjieal 
should he dismissed with costs. 


Appeals Nos. 171 and lt<3. 

These tw'O ap])eals arise out of two cross- 
suits—one by the Plaintiff Mokimda 
(-’handra Saha (a fariah); and the other 
by the firm of Jogendra. Krishna Bov and 
Sarat Ch. Shome. The claim the 
fonner is analogous to that of tlu* .Plain¬ 
tiffs in the above case, and the claim of 
the latter'is for recovery of the balanc(.> of 
the advances made by the latter to the 
former. The questions involved in thorn 


are similar to those in the abov'e case, and 
our judgment in the above case will govern 
tlioso apfreals also. These apjreals there¬ 
fore should also be dismissed with costs. 
We allow one. 'pleadt'r's fee for both the 
a])peala. 

.N. (t. a pprals' distni^ed. 


[CIVIL APPELLATE JUEISDICTICN ] 

Appeal from Appellate Decree 
No. 902 OF 19ia. 


Mookerjee, J. 

. Richardson, J, 
19ir>, 

Heard, 2 and 

3, March. 
Judgment, 

3, March. 


Abiiuuam SiL and 
others, Plaintiffs, 
Appellants 

V. 

Kara Chandra Das 
and or.s.. Defendants, 
Respondents. 


Estoppel—Mortgage, tu!t for redemption o '— 
Mortgagee if can deny mot tgagof’a title. 


.1 ntorhjacjec caiinut resist a claim fo' 
redempiion on the ground that the mort¬ 
gagor had tio title to the- property ineludcd 
in Ihe inorigafp' although he may establish 
that the iillr of the mortgagor has expir¬ 
ed since Ihe ereation ol the mnriguge, it 
not being open to him to proiu’ that the 
mortgagor lost his rights before the morl- 
gage u'us exeeiilrd. 

'I'his v\as an appeal piefeiTod on the bth 
Mareli 1913 from a deei.sion of Babu 
.Vnnada Kumar Son, Sid»ordinate Judge, 
Zillali Mymensingb, dated dSth of N\)vem- 
hcr 1912, eonfirming that of Bahu liepin 
B(*liary Mukorjee, Munsif, kswargunj, 
♦lated l’2lh September J9[t. 

The fads of the ea.se will appear from 
the judgment. 

liabu lUrendra Kumar De for the' Ap- 


[X'lluilt. • 

liabu Kali Kumar Chakravarty for the 
Kes|)ondent. 


O'he JrurjMENT of the Court was as 
follows 

This is an appeal by the Plaintiffs in a 
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suit for redemption t>f a mortgage by 
way of conditional sale. The mortgage 
was granted on the 14th October IhHO 
by the predecessor in interest of tlie Plain¬ 
tiffs, to u lady iiaiueJ Anandamayee, now 
represented by the Defendants, '^rir 
nuy^tgagee entered into posse-ision under 
the terms of the contract which entitles 
her to apply the profits ])a.rtly in payment 
of th(‘ dues of the sii})erior landlord and 
partly in satisfaction tif the interest on 
the mortgage. The mortgage detd 
further provided that tlie mortgagor 
would be entitled to redeem the security- 
on payment of the principal sum of Ks. tio 
at any time. The |)resent suit was com¬ 
menced on the "ioth June 'I’lie 

Defendants have sucaessfu'ly resisted the 
claim of the Plaintiffs on the ground that 
the mortgagor had no right in the piijpeity 
mortgaged by her. In our oi)ini:)n, it was 
not competent to the Defendants to urge 
that the mortgagor had no title to the pio- 
p('rly given by v\ay of secinity, and the 
view taken by the Cnui-ts behnv is 
erroneous. 

There is no room for confrover.sy that 
a. mortgagee eannot be permitted to resi.sl 
a claim for redemptiem on tlie ground 
that the mortgagor }>ad no title to the 
pro/x^rly included in the tnortgage. 
Cottcnliam, Jj. ('., enunciate 1 this prin¬ 
ciple in T((s-kar v. Sinall (I) in these 
terms : ‘‘A moidgagee can never refuse 

to restore to his mortgagor oi‘ those who 
claim under him, upon jiayrncnt of what 
is due upon the mortgage, the estate wb.icli 
became vested in him as mortgagee. To 
him it is immaterial, u|xm repayment of 
the money, whether the nfljrtgagor's title 
was good or bad. He is not at liberty to 
dispute it, any .more than a tenant is at 
liberty to dispute his landlord’s title.” 
The Lord (’hancellor reiterated the same 

(1) 8 Hyl. It Cr. 68, 70', 44 R R. 818 <1887’. 


# 

principle in Wroc v. Clayton ('2) affirming 
the decision in IProc v. Clayton (2) : 

“ The mortgager', after admitting the 
title of the mortgagor, by taking the mort¬ 
gage, was pr'ecludod from raising any ob- 
jt'<-tion to the mortgagor’s right of redemp¬ 
tion on the *'groimd that his title • was 
defeetivt'.” [ ltobrrt.<< Cilayton (S)], The 
pr inciple has been apiilied in this country 
in the case rrf Ahdool liuzzak v. Sadik 
Mi fl). It carrnot be disputed, howevt'r, 
tliat the mortgagee may establish that 
the title of the mortgagor has expired 
siucr' the creation of the mortgage; in 
other wolds that the e{|uitY of redeni])- 
tion is no longer vested in him so as to 
entitle him to redeem the mortgage. This 
is illustrated bv the cases of Nakchedi 
llhayat v, Nakchrdi Misr (5) and Aniniu 
V. llama Kinhna (fi). Con.sequently in 
the ease before us, it was nof open to the' 
representatives of the mortgagee to jirove 
that the mortgagor had lost all right to 
the holding, the subject-matter of the mort¬ 
gage transaction, bv ab.imlonment befofe 
the mortgage was grant^. It ha-i been 
found that on the lUh 
kabuhjal was executed on behalf^%hc 
mortgagor and her co-sharcrs by Rat*. 
war in favour of the su]ior*ior landlord, and '^' 
tliat after Rameswar bad hit the village, 
the. landlord made a settlement with 
Durga Charan on the 22nd June 1883. 

It is plain that Durga Charan has dis- 
apix'ared from the scene, but, under what 
circumstapees, has not been explained in 
this case. The fact is incontestable tliat 
on the 14th flctoher 1880, when the mort¬ 
gage in suit was executed, the mortgagor 

• (8) 8 L. J. S.) Ch. 866 : aEBroied on app. 

6 L. J Ch. 107 (1889). 

(8) 8 Anatruther 716 (1816). 

(4) 3 Agra H. O. R. 148 (1868). 

(6)1. L. R. 18 All. 889(1896); [18C8] All. 

W. N. 90. 

(6) I. L. R. 8 Mad. 826 (1679). 
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was in possession and traiistorre.l jh)k- 
session of the mortgaged property to her 
mqftgagee. It is cousecpiently not open 
to the mortgagee to prove that at the 
eommeneement of the mortgage transac¬ 
tion under wdiich she obtained possession 
of - the premises, the niol'tgagor had no 
title to the ])ro)>ertv, though it is open to 
her to show that the title of the mortgagor 
has terminated since, the <‘reation of the 
mortgag<\ This has not been establi hed ; 
all that has been proved is that on the Itli 
May ItSUo the mortgagee, while it« jm)s- 
.session as mortgagee, attorned to the 
sui)orior landlord in derogation of tlie 
rights of her mortgagor. This clearly can 
not, on the ])nnciple ('X])lained iti 
v. lircivc (7), affect the title 
• of the mortgagor as between the mort¬ 
gagor and mortgagee. We are not here 
concerned t\ith tin* rights of the hiiHlIoid 
who is not a ))arly to this litigation : bat 
as between the moitgagor and moiigaget', 
it is ]>lain that the attornment b> the 
latter to the smaaior landlord cannot in 
any way prejii^*e the rights tvf the lorim r. 

Th^^^^ult is that this ajipeal is 
ajl*'’^^^d, the decree of the ('omt below 
♦'’^5*r^side and the suit decreed with costs 
in all the Courts. A redemption d(!cr(‘e 
will be drawn up in accordance with i\ 7 
of Or. 34 of the Code of Civil Procedure 
and the Plaintiffs will he allowed three 
months from the date w'hen the decree is 
actually <lrawn up to deposit in this Court 
the amount due. 

S. C. M. A luteal allou'cd. 

(7) a P. Wina. 610 (173n|. 


9 


COBDiNABY ORIGINAL CRIMINAL 
JURISDICTION.] 

Chaudhuui, J. ] T « 

191 G i **' matter of 

ort T I ,|CiiAHu Cn. Majumdar. 

20, July. J 

CriviiTial Procedure Code {Act Y of 189S), tee. 
491 — iJirections of the nature of a liabena C4j^ns— 
Application to be made to Judge on the Original 
Side o' the High Court — Sec. 54, scope o —Cir¬ 
cumstances justifying arrest —“ Credible informa¬ 
tion ” and “ reasonable suspicion,” meaning of. 

.!/; ai))tUcaiion undrr .sec. 401, Cr. V. 
in io be nitule la the High ('<mri iti il-n 
Ordinary Oriyitial (’riiniiial Jurisdiciion. 

The Petitioner who wa.s the manaijinq 
agent oj a certain Provident (’omitany of 
Calcutta wan arrested by the ('aleulla 
Police under sec. b4, Cr. P. C., on receipt 
oJ a letter written by an Inspector of 
Police in a certain district in the Bombay 
Pre-sideney to the Commissioner of Polhe, 
Calcutta, in which it was stated that on 
enquiries into complaints against the 
Company and their local agent in Bombay 
it appeared, there being prima facie evi¬ 
dence to that effect, that the managing 
agent and the local agent enminitted 
offences under sees. 4C0, 420, I. P. C. 
The letter eonlained a request io cause the 
arre.st of the. Petitioner and was forwarded 
by the District Magistrate with a note that 
the Petitioner might be arrested under .see. 
54, Cr. P. C., and sent to the Magistrate, 
hst class, of the District, to be, tried by him. 
It was admitted that the officer effecting 
the arrest in Calcutta relied solely on the 
afore.said letter and had no per.soiial 
knowledge of the facts of Ihe ease: 

IhAd—That the arre.st of the Petitioner 
under see. r,4, Vr. P. was not proper. 

That see. 54, Cr. P. C., gipe.s wide 
powers to a poliee-offieer to make, <in of rest 
without an order from a Magistrate ami 
without a warrant only in certain circum¬ 
stances limited by the provisions contain- 
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r<l in the fleet ion, und it is necessary in 
exereisiny sm h large powers to be cautions 
amt eireuwspeet. 

The section gires a poli< e-offieer personal 
authority amt invohws personal respon¬ 
sibility, ami the " reasonable suspicion 
at^ “ credible information " must be 
based upon definite facts which the police- 
officer must consider for himself before he 
acts under the section. He cannot delc- 
gate his discretion or take shelter under 
the belief or judgment of another police- 
officer. 

In the circumstances oj the case the 
High Court under sec. H)l, Cr. 1\ C., 
directed the release oj the I'ctitioner. 

This was a Jiiile in tlu^ nalucc oi a 
habeas corpus issiual h\ Samh'rson, ('. <1., 
iitidor see, J'Jl ot the Code ot‘ Criminal 
Procedure on an application In the Peti¬ 
tioner alK)ve named. 

I’ho facts as stated in the i>etition of llie 
applicant were as follows 

Cha.i u (‘handra uas a jnemh, r of the tirm 
of IMessr.,. C. ('. Mazumdar and S(»ns, 
liaving its place of hu.sine.ss at ifhonani- 
jx>re. 'I'his tirm weic the Managing 
Agents of the nharat Imxmi 1‘rovidcnt 
Co., I.cl., Iia\in^ its ffead Oflice at 
Xo. Si, Ciiv<' Sliect. On the ‘iOth of dime 
last, while the Petitioner nas at the Head 
Odicc*. (no memhcjs of the Calcutta .Police 
foico tiMjk him to the IaiI Bazai’ Police 
Otiice, where he was informed tliat he was 
under arrest on charges under secs. 4'it) 
(cheating and dishonestly inducing deli¬ 
very of jn(ij)erty) and 40'd (criminal brearch 
of trust) of the Indian Penal Code as the 
.Managing Agent of th^ Hharat Lii.xmi 
Provident Co., Ld., under instructions 
from tlie Di.strict Huperinfctjdent of J*olice 
at a place calh*d Karwar in the J’resideiuw 
of Bombay. The petition stated that 
tlierci was no warrant against the Peti¬ 
tioner and ttiat he was arrested in pursu¬ 


ance of a letter from some lioinbay Police 
Otlicers to the Corninissioner of Police, 
('aleutta. The Petitioner had moved the 
Deputy Commissioner of Police for bail, 
but the ap[)licatiou was rejected on the 
ground that the Police had instructions to 
'.end the Pi'rttioner to Bombay that even¬ 
ing. The Chief I’residency ^^agistr{ltc of 
Calcutta was then moved but with no 
en'e«*t. d'he Petitioner ni'xt moved the 
High Court under secs. 101 (for issue, of 
directions in the nature of a habeas corpus) 

and Itlti (for admission to bail) of llie 

« • 

( riininal Prf>c('(linv (‘ode, wluMViipon the 
pivsent Pule was Issued and the Petitioner 
was admitted to bail, and pending the hear¬ 
ing of the Pule tile Petitioner was ordered 
not to be removed to Bombay. On the, 
above llule. coming uj> for hearing before 
Sandeison, C. and Walmshw, d.. who 
were then sitting on tiu' (^riminal Pevi- 
sional and ApjX'I'ate B« iieh 

The .'Idrocute-Ccneral {Sir S. /*. Sinha) 
aj)pea.red for the Ciown and drew their 
Iiordshijis’ attention temtlK* fact that in 
order to preserve the unanirn^^of pjaetiee 
in the Court it was neces.sary*l^^ ^ nsider 
whether the rule should be hiaud ll|^ %heir 
Lordships, or one of the .lodge•; oT'v^^ 
Original Civil Side or hy the h arned Judge 
exiM'cising the Original Criminal .lurisdie- 
tion. It was a very scuious matt.-v and if 
the ride came on for hearing on the Ori¬ 
ginal Side and if the apjdicutiun was re¬ 
fused, there veas a light of appeal. If a 
Dvision.d .Bmich heard the application the 
Petitioner would lose his right of appeal. 
From 1870 dowiiwaids the uniform 
practice was, with the (‘.\(x*ption of one 
e^ise. that if it was a criminal case, to make 
the a|)plieation before the .Judge exercis¬ 
ing the Original Criminal Jurisdiction, if 
it was a civil ease, to make the application 
before the Judge exercising the Original 
Civil .furisdictiou. Sec. 491 of the Criini- 
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mil Pr(K*<‘t1itre Code-* ni!i(l(> it •[iiito clear 
tlmt the iijiplioation should be ma le before 
the Jrtdge exercising the (.liiginal Ciiininal 
Jurisdiction. Tf your Lordships would 
constitute yourselves in(o a Bench exercis¬ 
ing the Original duri.H'liction^in this Court 
the Rule might be beard before you but 
that would mean that theie would be no 
liglit of apiical in that case. 

[8andurson, ('. J. This of course is 
a cjisc within the Original .1 iirisdiclion of 
this Court.] 

M r.’ ivcttwin who aj>jM‘aied with .1/r. C. 
It. Das iuh\ Mr. It. K. MitU r. —That is so* 

Tiikju IjOunsuH's then ordoreil that tlu' 
liulo would be heard bi'foie Air. Justice 
(Jiaiulluiri sitting on the Original Sid(‘. 

On the Rule <*oming on before Mr. 
Justice (Jinudluiri for hearing : — 

Mr, C. lt.*Das and .Ur. It. MiUcr, ap¬ 
peared for the L’etitioner, Charu Chandra 
Alazumdar. Mr. Arrtoom ri“pre.s('nted 
Hharat .Luxini I’rovident Company. 

Sir S. P. Siulitn^^^i'ocatc-Gruvral. and 
Mr. B. C. Mittrr, Siatuiiur) Counsel, ap- 
peargjj^Pr the Commissioner of I'olice. 

}r.\drocal('-Gcni'ral {Sir S. P. Sinlia) 
'ii-Sttld tliat before Mr. Das began, he «)ught 
to mention Imw this matte.i' came before 
his fjorddhip. It was desirable that the 
procedure to be adopted shou'il be .settled 
delinitely once for all. The apjilieation 
was made, because tJie matter was urgent 
and there was no other Judge available, by 
Mr. Avetoom, before the (Jiicf Justice who 
granted a Rule, although the rule was 
issued as a mile on the. Crown side of this 
Court. When the matter came on for 
hearing before the Chief Justice and 
Mr. Justice Walmsley he (Sir S. P. 
Sinha) mentioned that the practice of this 
Court was that all these matters should 
be heard by a Judge on the Original Side. 
He being the Judge who exercised the Ori¬ 


ginal (iiminal Jurisdiction of this Court, 
it would be for his Ijordship to lay down 
definitely the practice of the (.!oiirt in this 
resjiect. , 

Mr. Das .said that he eiidoiscd what hail 
fallen from the learned Advocalc-Cencral. 
Ho stated that Charu Chandra Mazunftar 
was the Managing Agent in Calcutta of the 
IMiarat Ltixmi lnsuranct%'ompan\. There 
were certain procei'dings,*tli(‘ exact iiaturi' 
of which the I’efitioner was not aware of, 
against a man named Soman, who W'as an 
.\gent of th(' Company at Ixarwar, a place 
about 'JOO miles from Bombay. Certtiin 
charges wiae. being investigated by the 
I’oliee at Karwar. What the foundation 
of the allegation against tlu> IVtiiioiier 
was he did not hnow hut a letter was se.nt 
by the Jfistriet Suiierinteiuh'iit of Police, 
Karwar, to (he Commissiom'r of Police hert‘ 
requesting the latter t.o arri'.st the Peti¬ 
tioner. That lellt'r was coimtersigiU'd by 
the Distrii't Alagistrate who i‘\pres.sed the 
opinion that the Petitioner might he 
arrested on suspicion under see. 51 of the 
Criminal Procedure Codii. On receiving 
that h'ttcr the Calcutta J’olicc arrested the 
Petitioner on June ‘iCth in liis office. He 
was kept in custody the whole of that day 
and that night, and the next day the Peti¬ 
tioner had information that lie wou'd be 
sent to Karwar. On that, at lialf past five 
in till' evening, the Chief Jiistieo was 
moved and this rulci obtained. 

Counsel then read the letter. If was to 
the <*fl'ect that fixmi enquiries made into 
the complaint against the Bharat Luxnii 
Provident Company and their Agent,, 
Soman, it was^l’oiind that the Managing 
Agent, Charu Chandra Mazimidar of Cal¬ 
cutta. had committed offences under secs. 
409 (criminal breach of trust) and 420 
(cheating) and there was primA facie evi¬ 
dence to that effect. The Commissioner 
of Police here was requested to arrest 
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(’haru C'hiindia jMaziuudar and wend him 
to Karwar for trial. His contention was 
t])at it was not a warrant of any Court. 
The question was whetl^r uptm this in¬ 
formation the arrest under sec. 54 was a 
lefjal arrest and a projicr am^st. Sec. 51 
of th#^Criininal .1’nx-eduie Code, no doubt, 
gave very large poAvers, at the same lime 
the larger the |)oyvb*s so conferred the 
greater ought to bel*.bc caution. 

[Mk. Justice Chaudijuri. —What do 
you contend, is it in excess of their 
authority? I 

Mr. D<i>i .—I contend, , that it is in 
excess of the jHjwers conferred by sec. 51, 
and, If croud, that in any event it is an 
iinproj>er arrest. 

[Mr. Justice Chaudhuri. — Wee. 51 is 
rather wide.] 

Mr. Das. —Vi's. 1 contend that sec. 51 
must be interpreted to mean that su8j>:eion 
or information—whatever it is - must be 
based on facts. What was done imme¬ 
diately after this rule was granted was that 
we sent a ti'li'grairi to the I’olice at fvarwar 
for information. The I’olice at Karwar 
said ill leply they had no information to 
give and that wc had better aiqily to the 
C. 1. D. at ]*oona. M e did so by telegram 
and were referred back to Karwar. On 
the ()lh in.slant we sent a telegram to the 
District ^Magistrate at Karwar and on the 
9th we received a reply that a complaint 
was being recordod not against the Peti¬ 
tioner but against Sowan. 

Mr. Das then iwintcd out that all these 
Companies were regulated by the .Provjr 
dent Insurance Companies Act, in w'hich 
elaborate provisions were u^ade for the 
investigation of charges against a C'oni- 
pany. 

The Advucaie-Gcneral (.Sir S. P. Sinha) 
said that the only i>oint was whether see. 
54 of the Criminal Procedure Code gave 
authority to the officer here entrusted with 


the duty of arresting the IVtilioner, to 
arrest him. It was quite clear that whc'H 
the officer in (piestion effected the airfest, 
all he had before him Avas this letter dated 
the ‘i'dad April of the Police Officer at 
Kiinvar. This .letter Avas followed hv a. 
number of reminders. The question \vas 
\\ Jiether the police Avere justified on leccipt 
of the information contained in this letli'r 
of the 2‘ind April in arresting the Peti¬ 
tioner Avithoul an order from a Magistrate 
and Avilliout a warrant? Although this 
letter was signed by the ]Magi.stra/e, it.Avas 
iioj a warrant. Jf this arrest was to l.e 
justified, it eoti'd imlv be justified under the 
first clause of sec. 51 Avhich stated that 
theie must he a “ reasonal)te complaint 
or “ credible information ” or “ reason¬ 
able sirspii'inn." He did not think that 
the other side Avould contemj that the 
police had not acted bond fide, 

[I\fu. Jl STICK CUAl I>Hl RI.— A pCISOII is 

entitled at the time of his arrest to know 
Avhat he is arrested for.] 

The .DIv(>caic-(ieneral.-^'ho letter in 


(piestion from the Police Jn.s|lWi||or aa’us 
(uimtersigned by the District Su]>cttB|^*>- 
dent of Police and the District Magistrm, 
The signatures of these tAvo superior 
ofificT'rs eould have no force or effect beyond 
this that they made the information in 
the letter of the d'ind April more credible 
and more worthy to be acted u|x)n than it 
AAOuld blherwise have been. 


[iSlR. Jr.'>T^cri Chaudiiuri.— Could the 
Commissioner of Police delegate his |)ower 
ti> arrest?] 

The Advocate-General .—The arrest was 
actuqjly made by laying hands but the 
officer w ho really arrested was the Commis¬ 
sioner of Police. 


There was no case exactly on the point 
though the question was a very important 
point. 
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Mr. Dm in reply cited Queen v. Behary 
Sing (1). 

• 

The Judgment of the Court was as 
follows;— 

Chaudhubi, J.—^This is an application 
under sec. 491 of the Criminal Procedure 
Code for the production of one Charu 
Chandra Majumdar who was arrested 
under sec. 54 by the Calcutta Police. A 
rule was issued by the Chief Justice and 
Mr. Justice Walmsley constituting the 
Criminal Bench; but a question having 
been raised as to what the proper proce¬ 
dure is, in a case of this character, as to 
whether such applications ought not to be 
made to the J udge exercising the Ordinary 
Criminal Jurisdiction of this Court, the 
matter has been sent to me for disposal. 
For a great number of years all these ap¬ 
plications ha^e been made as a rule to the 
Original Side of this Court.. With the 
exception of one case, namely, that of 
Rudolf Stallmann, T do not remember 
any single case ijj^uihich that practice was 
departed from. An application was made 
in that^affto a single Jiidge of this Court, 
but. ^^Trule was evidently heard by three 
* forming a Special Bench oonstitut- 

s^^'ed by the Chief Justice. Having regard 
to the practically uniform procedxire of this 
Court, and the rules framed by the Court 
under sec. 491 (2), Cr. P. C., I hold that 
the Original Side in its Criminal Jurisdic¬ 
tion is the proper Court to deaPwith these 
applications. I find that the same is the 
procedure in Bombay—applications being 
made on its Crown side. I apprehend 
the application was made in Stallmann’s 
case following the practice obtaining 
England, where such an application may 
be made to any Judge of the Supreme 
Court, but such a procedure, so far as I 
know, has no sanction, so far. as we are 
(1) 7 W. B. (Or.i 8 <18«7). 

# 

* 

% 
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concerned. I have made the above 
observations as I have been asked by both 
sides to deal with the question of procedure 
in my judgment ip this matter. It is to 
be noticed that an order made by me in 
the exercise of my Original Criminal J uris- 
diction, is appealable under our rftes, 
whereas an order made by the (.'riminal 
Bench is not appealabX 

Now coming to the mAter of the appli¬ 
cation, sec. 54, Cr. P. C., authorises arrest 
without an order from a Magistrate, and 
without a warrant only in certain circum¬ 
stances, limited' by the provisions therein 
contained. I need not deal with any other 
proviso except the first. In this case there 
was no complaint before the police-officer 
who arrested the applicant, and the ques¬ 
tion is as to whether he had received 
“ credible information,” or whether it can 
be said that “ reasonable suspicion ” 
existed that the applicant was concerned 
in a cognizable offence. There was no in¬ 
formation before the officer except the 
following letter ;— 

No. 267 of 1916. 

Kanrnr, SSnd April 1916. 

To 

The Commissioner of Police, 

Calcutta. 

Sir, 

Be: enquiry into the affairs 
of the Bharat Loxmi Provi¬ 
dent Company of Calcutta. 

1 respectfully beg to state that on enquiry 
made into the complaints against the above- 
named Bharat Luxmi Provident, Ld., 81, 
Clive Street, Calcutta, and their Agent, D. B. 
Soman of Khanapur, Bombay Presidency, it 
is found out that the Managing Ag^nt, Charu 
Chandra Majumdar, of Calcutta, and Agrat, 
D. R. Soman, of Bombay, have committed 
offences under secs. 409—420, I. P. C., aa 
there is primA facie evidence to that dtect. ■ 
I therefore request that you wiU^ kittilly 
arrange to have the said Cham Ohaitdta - 
Majumdar, the Managing Agent of tiw Oona*,; 
pany, 81, GUve Street, 

• . " ■ "’isi 
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sent to the District Magistrate, Eanara, 
Karwar, for trial. 

I beg to remain, 

Sib, 

Your most cobedient servant, 
(Sd.) R. V. Kowshik, 
Police Inspector, 0. I. D., 
Poona, on special duty, iii 
Kanara District, Bombay 
.x'residency. 

Respectfully for^^j irded through the District 
Superintendent o'l • Police, and the District 
Magistrate, Kanara. 

No. 1391 of 1916. 

No rs-ifl. 

Karwar, S9th .4/>/v7 1910. 

23-4-lG. 

Forwarded with compliments. 

(Sd.) Daniel Donald, 

JK S., roller, Koiiaru. 


Karwar, Srd May 1910. 
Forwarded with compliments. 

The person i'.i questi<j)i may be cause'd to h.* 
arrested under sec. 54 of the Crimifial Pr<K’e- 
diire Code and forwarded to tlie Magistrate. 
1st class, Karwar, by whom the ca.se will be 
heard. 

Signature illegible, 

Dinl. Maijie., KaiiarOf. 

Below No. ,3416, dated .3rd May 1916, from 
District Magistrate, Kanara. 

No. 1466 of 1916. 

Karwar, ith May 1910. 

Forwarded with compliments to the Com¬ 
missioner of Police, Calcutta, for whom 
this is intended. 

(Sd.) Daniel Donald, 

J). S., Volicr, Kanara. 

The letter, it will he noticc'd, contains no 
particulars. The note made by the Magis¬ 
trate i.s merely a recommfindation, which 
may be neglected. It is not suggested by 
the Crown that it may be read as warrant 
or that it should be considered as of any 
value. If the Magistrate had materials 
bef<^ him, he was the proper officer to 
issue a warrant, but if he did not feel oom- 
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petent to exercise his power, his recom¬ 
mendation is worth nothing. 

A statement of an indefinite character 
is all that was before the police-officer who 
acted u|>on the letter, and apparently he 
did so being /requently applied to by the 
police-officer at Kanara. It seems clear 
to me that the information upon which a 
police-officer may act under this section, 
must be such as enables him to conclude 
that it is credible, there must be facts 
before him to base his judgment upon. I do 
not think it can Ivc said that a police-officer 
has credible information, merely because 
a brother ]X)lice-officer in some remote 
part of the coiinfry writes a letter that he 
has information upon which he thinks that 
there is '* prhnd facAe evidence,” and that 
action ought to be taken under this sec¬ 
tion. The discretion which ip given to the 
officer who has to arrest, must mean dis¬ 
cretion exercised by him iifX)!! considera¬ 
tion of the materials jdaced l)efor€ him, 
no! merely on intimation thut some other- 
jKtIice-offieer thinkf^*tl!!it some olfenco 
nr other has been cominitb'd^^Yhat the 
precise nature of the offence is\nli^ J ^tter 
*locs not stale. A* ixilice-offieer 
under t his section has to act on his persOT^,^ 
responsibility. If he could act on a re- ' 
presentation made to him as in this ease by 
a brother police-offic/er that he had some 
information, the responsibility could be 
shifted frojn person to |)erson, and 
the provisions of sec. 220, I. P. C., 
entirely nullified. Sec. 64 gives him 
personal authority and must involve per¬ 
sonal responsibility. He has to bo satis¬ 
fied that he has credible information, and 
hp*has to show it. 

I have next to consider the proviso about 
“ reasonable suspicion.” It may be 
argued that a police-officer is justified in 
thinking that " reasonable suspicion ” 
exists when he is informed by a brother 
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polioe^f&cer holding a responsible ixjsi- 
tion, that the latter has information u[>ou 
vvhif^ he thinks a cognizable offence has 
been committed. 1 do not think the sec¬ 
tion can mean such suspicioii. If it be so 
construed, it may be carried f,o this extent, 
that' any officer may write to any other 
officer, that he suspects a man of having 
committed a cognizable offence and cause 
his arrest. The section gives wide po\^•el■s 
and ought to bo rigorously construed. It 
is not mere suspicion, but the suspicion 
must ‘be • reasonable ”—^leasonable ac¬ 
cording to the opinion and in the judgment 
of the officer called upon to arrest. I <lo 
not think the argument cun bo accepted 
that suspicion entertained by another 
officer, however rosixjnsible the office he 
may hold, is sufficient for the arresting 
officer to acl|Upon, or that it is reasonultic 
for him to entertain a suspicion because 
some one else suspects, as thoreby l)c 
]>ractically consigns bis reason to aiiothcr 
IMiTson, and gets rid of his i>orsoual i es^wu- 
• sibility. 1 thiiJPltflirt “ reasonable suspi¬ 
cion *' mgans reasonable suspicion based 
upoa,,€acts which have boon brought to 
lihe knowledge or cognizance of the officer 
.Called upon to arrest—not suspicion which 
may he aroused in his mind by a comuumi- 
cation from a brother officer witliout parti¬ 
culars. 1 am strengthened in my opinion 
by the case of Queen v. Behary Sing U) 
where Markby, J., says, “.The widest 
power is that confeiTed by para, ‘i of 
sec. 100 (the then con’espondiug section) 
which provides that a |)oliee-officer may 
arrest without orders from a Magistrate 
and without warrant any [.hjisoii against 
whom a reasonable complaint has been 
made or a reasonable suspicion exists of 
his having been concerned in any offence 
specified in the schedule to the Act as 
offences for which jxjlice-dfficers may 

U) 7 W. R. cOr.) 8 (1887;. 


arrest without a warrant,” in other words 
” cognizable offences ” in the words of 
the present Code. ‘‘ What is reasonable 
complaint or suspicion must depend on the 
circumstances of each particular case; but 
it must be at least founded on some defi¬ 
nite facts tending to throw susi»icioi#on 
the person arrested ani^ot on mere vague 
surmise or iuformationV This case has 
been cited in later casJ^ both here and 
in Bombay, and boon tacitly followed. 
The Deputy Commissioner of Police, in bis 
affidavit in answer to the apiilication, says 
that he had no information about the case 
except what was contained in the letter 
above quoted. He had no iiersonal know¬ 
ledge of the facts, liut he tliought that U£K)n 
the letter it was a fit and proper case in 
which he could exercise the [wiw'ers con¬ 
ferred ujxm him by see. 54. He does not 
tell ns whether he acted because lie thougbt 
there was reasonable suspicion entertained 
by him or whether he thought he had 
credible information. A Magistrate s 
ixiw'cr to take cognizance of an offence 
under sec. 190 (J>, (c), Cr. P. C., is guard¬ 
ed by the words ‘ ‘ uiion his own knowledge 
or suspicion,” and I do not think that 
larger ])owers were intended to be given to 
a iKilice-officer. It is necessary in exer¬ 
cising such large [lowers to be cautious 
and cireumspect, and I hold that “ treason¬ 
able sus])icion ” and “ credible inform¬ 
ation ” in sec. 51 must be based u{x)n 
definite facts which the police-officer must 
consider for himself before he acts under 
the section. He cannot delegate his dis¬ 
cretion, or take shelter under unotrier 
fierson’s bolief*or judgment. Any other 
interpretation would tend to diminish the 
sense of re.sf)on»ibMity of the officers con¬ 
cerned, ami make the exercise of the 
power dangerous, jxissibilities which ought 
to be guarded against. The Crown haa 
placed this matter before me in the fairest 
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maoner possible, and has not desired that 
my decision should be based upon further 
materials which have come to the posses¬ 
sion of the police-offices since the arrest 
was effected. The applicant has also 
placed certain facts he has since ascer¬ 
tained, but under the circumstances I am 
not called upon to c^sider them, or discuss 
their relevancy. Wmake the rule absolute 
and direct that 4he accused be set at 
liberty. 

Babu S. C. Mukerjee, Attorney, for the 
Petitioner. 

Mr. J. T. Hume, Public Prosecutor, 
for the Crown. 

S. C. M. Rule made absolute. 

PATNA HIGH CO RT. 
rCIVIL APPELLATB JURISDICTION.] 

Appeal from Appellate Dbokbe 
No. 3835 or 1912. 

Bishon Nabain Dash 
P uuoAK and ors., Prin¬ 
cipal Defendants 1—6, 
Appellants, 

V. 

Ohandba Kanta Nair, 
Plaintiff, Respondent. 

Act X of 1S59, $oe. 89—Status ot undor-raiyat 
Vfhtrc raiyut evicted from occupaney-huddiug or 
non-payment of rent in Chota Nagpur—In'erest of 
under-raiyat, void or void ‘Ue—Distinct nn between 
ptoeeedings with respect to n tenurC’Aofdtr and a 
raiya/t—Right yf under-raiyat to contest the voUid/ty 
of decree against he lessor. 

Where a holding of an occupancy raiyat 
is sold, the interest of an undrr-raiyat is 
not void but voidable. 

But when the occupancy holding has 
been destroyed by eviction bf the raiyat for 
non-payment of rent, sec. 82 of Act X of 
1859 provides that the decree-holder shall 
he put in physical possession, of the land. 

There is a clear distinction between pro¬ 
ceedings in regard to a tenure-holder and 
proceedings in regard to a raiyat. Where 


the proceeding has been with regard to a 
tenure-holder or under-tenant the decree is 
to take the form of an order to all ratyats 
to pay rent to the decree-holder, and the. 
decree-holder cannot be put into actual 
physical possession of the land. 

An under-raiyat cannot contest the valid¬ 
ity of the decree against his lessor as a 
defence to a suit in which it is sought to 
declare him a trespasser. 

This was a Second Appeal against the 
decree of T. S. Maepherson, Esq., Dis¬ 
trict Judge of Manbhum, dated 2nd‘Sep- 
tfimber 1912, confirming the decree i»as8ed 
by Babu Prabha Chandra Singh, Subor¬ 
dinate Judge of Manbhum, dated 19tii 
April 1912. 

The facts which led ux) to this a})|.eal 
are as follows :— 

The Plaintiff’s case was lhart. the disx>iit- 
ed pro]>erties comprised the bolding of 
llaj Chandra Chowdhury and others under 
the pro forma Defendants, the Equitable 
Coal Company, tha t their rent fell into 
arreai’s and the CoalTSSpany sued them 
and got a dtercee for ejectmenl^under sec. 

78 of Act X of 1859 and in execution of 
that decree took possession of the property 
through the Court on 9th June 1908, amf''* 
on* the 4th Sraban 1316 they settled the 
land with the Plaintiff; that after the pro 
forma Defendants had got possession of 
the property on the 17th June 1908, the 
old tenants applied' for revival of the case 
by setting apide the decree, but that a|>pli- 
cation was rejected; that later on they 
brought a regular suit No. 603 of 1909 in 
the Munsif’s Court, Baghunathpur, for 
setting aside that decree, but on the 11th 
December 1909 tJiey were allowed to 
withdraw the case Vith leave to bring a 
fresh suit on condition that they paid' up 
the Defendants’ costs within two months, 
but they had neither paid up these costs 
nor instituted any fresh suit, so that the 


Shabfuduin, J. 
Roe, j. 

1916, 

14, June. 
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decree for ejectment became final. That 
the Defendants in this suit claimed to hold 
the* land as sub-tenants under these 
Ghowdhuries and had wrongfully kept the 
PlaintifE out of possession of the land, 
though they had no right tg hold the land, 
as even if they were sub-tenants under the 
Ghowdhuries, their tenancy had beeji deter¬ 
mined when the Ghowdhuries had been 
ejected. The PlaintilT further gave them 
a notice to vacate the land. The Plaintiff 
therefore brought this suit for declara¬ 
tion'of his title to and recovery of i)os- 
session of the disputed pro[>erty by ou**!- 
ing the principal Defendants and they 
further claimed mesne profits. 

The Defendants Nos. 1 to 0 filed a 
written statement and the pro forma J.)(- 
fendants filed another. 

The pro fmma Defendants supix>i ted the 
Plaintiff’s case; the ]>rinci|)sil Dofendu.nls 
contested it and averreil inter alia that they 
and their ancestors held as tenants from 
before the Decennial Settlement ).Kiying 
rent to the RajTBF I’achete, then to his 
ijardars, then to the broUmutlardars, Sri- 
charan Goswami and others, then to the 
Ghowdhuries who purchased in lb82 the 
interests of the Goswamis in a sale in 
execution of a rent-decree under sec. 405 
of Act X of 1869, and that the subsequent 
decree of ejectment of the Ghowdhuries 
under sec. 78 of that Act was invalid. 

The first Court held that the Defen¬ 
dants had no occupancy right to the land 
and Wffle not khudkasht raiyats from before 
the Permanent Settlement, the story to 
that effect and of payment of rent to ijara- 
dars and to brohmuttardars being wholly 
untrue, and that there never was *any 
brohmuttar grant to%he Goswamis, who 
like the Ghowdhuries had only an ordinary 
holding, as even the Plaintiff’s own docu¬ 
ments showed. That Court further held 
that the Defendants failed to prove the 


Kanta Naik. 

transferability of the holding, and thaibjthe 
Defendants had a korfa tenancy at the 
highest which was determined with that 
of the Chowdhupes. The Plaintiff’s suit 
was therefore decreed with mesne profits. 
The i)rinci£)al Defendants £q>pealed to the 
District Judge, who also dismisse# the 
appeal. Thereupon ^they preferred this 
second apjieal. \ 

Mr. Naresh Chandrti^inha for the Ap¬ 
pellants. 

Mr. Lai Mohan Gangtih for the Res¬ 
pondent. 

The Judgment of the Coubt was as 
follows :— 

Roe. J.—In this case the Appellant is 
a cultivator of the District of Manbhum, 
who, prior to the passing of the Ghota 
Nagpur Tenancy Act, was an undcr- 
raiyat in an occupancy holding from which 
the occupancy raiyat had been evicted for 
failure to pay rent. He retained posses¬ 
sion after the decree against the occupancy 
raiyat and also after the execution of that 
decree by delivery of possession to the 
decree-holder. That decree was obtained 
on the 6th April 1908 and possession was 
delivered on the 8th June 1908 and the 
present suit instituted ion the 3nl July 
1911. The Ghota Nagpur Tenancy Act 
Was extended to the locality in which this 
holding is situate in the year 1909. The 
proceedings before us, therefore, £>rior to 
the present suit, were under the Rent Act, 
X of 1859, and tho present suit itself is 
to be considered in the light of the Ghota 
Nagpur Tenancy Act. 

The Plaintiff claims to evict the Defen¬ 
dant as a trespasser. To be on the safe sldei 
he also issued a notice upon him to quit, 
but as he states in his plaint he is confident 
that any such notice was unne«»8si^. 
The Defendant puts up three defences. 

First, that he is a tenant and that there- 
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fore under the Chota Nagpur Tenancy Act 
be is not liable to eviction by any Civil 
Court save that of the Deputy Commis¬ 
sioner of Manbhum. Senundly, that he is 
an under-raiyat and that the interest of 
an under-raiyat is an incumbrance upon 
the l:^ding not void but only voidable and 
that his under-tena‘*icy has never been 
avoided in the mwiner contemplated by 
the Bent Act, thirdly, if he is to be 
regarded as a trespasser, he has a right to 
enter into a contest upon the validity of 
the decree made against the occupancy 
raiyat for ejectment for failure to pay 
rent. Practically, therefore, we have to 
consider only one question in this ease and 
that is whether the Defendant was a tios- 
passer or a tenant. If his interest was an 
incumbrance obviously he was a tenant. 
If he was a tenant no suit agaiust hint 
w'ould lie; if be is a trespasser action may 
be iafran agaiust him in the ordinary 
Civil Court. 

The lower Courts have concurred lu 
finding that be is a trespasser. .Mter lull 
consideration of this question we feel 
that we must agree with the conclusions 
arrived at by the lower Courts. We liave 
searched the Weekly Beporter for any 
expression of opinion in res})ect to the 
status of an under-raiyat in the case of an 
occupancy bolding from which a raiyat has 
been evicted - for non-payment of rent. 
There is ample justification lor the pro¬ 
position that where a holding of an occu¬ 
pancy raiyat is sold, the interest of an 
under-raiyat is not void but voidable. But 
thero is no case of an under-raiyat’s status 
being recognised in a case ^n which the 
occupancy holding is entirely destroyed 
under the old Bent Law. Sec. 82 seems 
to us to completely decide the question by 
its direction that when a decree is for evic¬ 
tion the decree-holder shall t>e put in actual 
physical ixissessiou of the land.. There 
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is a clear distinction between proceedings 
in regard to a tenure-holder and proceed¬ 
ings in regard to a raiyat. Where *the 
])roceeding has been with regard to a 
tenure-holder and undertenant the decree 
is to take the*, form of an order to all 
raiyats to pay rent to the decree-holder, 
and it seems to us that it Is impossible to 
say that the decree-holder can be put into 
actual physical possession of the land 
unless, indeed, it be conceded that the 
under-raiyat is completely ignored and 
treated as having no locus standk 

*rho remaining point for decision is 
whether the under-raiyat can, in the pro¬ 
ceedings now before us, contest the 
validity of the decree against his lessoj’. 
His lessor was Bajeudra Chowdhuiy and 
he obtained the holding by a alo for 
arrears of rent. It is elearly*set out in 
Act X of 185U that a sale foi' arrears of 
j’ent can uidy take place in the case of an 
interest which is transferable. It is 
clearly laid down tha^i^^j^cree for eject¬ 
ment can only be made in a case in which 
the holding is not transferable. There¬ 
fore Mr. Noresh Ch. Sinha argues that 
the two decrees are contradictory in terms; 
one or other- of them must be wrong, and , 
lie contends that it was open to his client 
to come forward and contest the second 
decree. Here, again, it is clear that the 
under-raiyat could not contest the vali¬ 
dity of that decree in this suit as Defen¬ 
dant unless he had a locus standi to con¬ 
test the validity thereof in a separate suit 
in which he would have been the Plain¬ 
tiff. We can find nothing whatever in 
any part of Act X of 1859 which could 
give an under-raiyat a locus standi to 
institute such a suit or proceeding as 
Plaintiff. He might jrerhaps have main¬ 
tained a suit for a declaration that the 
decree was fraudulently obtained and 
therefore a nullity. But he had no locus 
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standi to have it declared that it was con¬ 
trary to law. Therefor© he cannot put 
forward the illegality of that decree as a 
defence to a lauit in which it is sought to 
declare him a trespasser. 

In these circumstances we feel the deci¬ 
sion of the lower Court is correct and that, 
the appeal must be dismissed with costs. 

A. K. R. Appeal dismissed. 


PATNA HIGH COURT. 

[OlVIL APPELLATEIJUBISDIOTION.] 

Appeal fkqu Appellate Okdi<r 
• No. 4 OF 1916. 

Nilmon! Coswami, * 
Defendant, Appellant, 

V. 

Roban Majhi, 
Plaintiff, Respondent. 

Mortgage~dactee—Execution e>i/e - I'ur'hnte bg 
de ree-holJtr -fAppliontion by judgnit-nt-dehlor to 
set aside fode — L>mita(ion A't {tX of J90H), &i/i /, 
Art JG6, or sec. SSI, Chota Nufjpnr Tenancy A<t 
( V/, B. C., t-f 190S), applicable. 


Sharfuddin, J. 
Roe, J. 

1916, 

19, June. 


In execution of a morttjiuje-dccrec, Ihr 
mortgaged pr^sfu^sday was sold on 21st 
December 1912 and was purchased by the 
decree-holder and the sale was eon firmed 
on the 15th February 1912. On 28th 
August 1914, the judgment-debtor applied 
*t.o set aside the sale on Ihc ground t/wt 
under see. 47 of Chota Nagpur Tenancy 
A ct, the sale was null and void: 

Held —That the application was barred 
by limitation, if not under Art. 166 of the 
Limitation Act, atony rate under sec. 2S1 
of the Chota Nagpur Tenancy Act. 

This was an appeal against the order of 
S. B. Dhable, Esq., Officiating District 
Judge of Manbhum, dated 29th July 1915, 
reversing the order of Babu Siuresh 
Chandra Sen, Munsif$ Purulia, dated 30th 
January 1916. 

The facts out of which this appeal arose 
were briefly as follows :— 

Thq Plfkintiff-Betj^ndent instituted a 


suit No. 1048 of 1911 in the Court of the 
Munsif at Purulia on a mortgage-bond 
executed by the Defendant-Appellant in 
Jaista 1312 (B. S.) corresiwnding to June 
1905 and obtained a preliminary decree 
on the 12th January 1912. In the original 
suit an objection was taken as the 
saleability of the holding on the ground 
that it w’as a raiyati I^lding and could not 
be sold under sec. 47 cAthe Chota Nagpur 
Tenancy Act. The objection was, how¬ 
ever, not decided at the trial and the 
reasons for the omission were not apparent 
from the judgment. The decree was made 
absolute on 15th June 1912 and thi' mort¬ 
gaged property w'as sold on 21st December 
1012 and was purchased by the decree- 
holder. The sale was confirmed on the 
loth February 1913 on partial satisfaction 
of the decree. On the 30th June 1914, the 
decree-holder applied under Or. 34, r. 6. 
for realisation of the balance of the 
decretal amount. On the 18th July 1914 
the judgment-debtor put in an objec¬ 
tion to th(' same. On 28th August 
191 i an ai»pIication was filed by the judg¬ 
ment-debtor to set aside the sale on the 
ground that the Court had no jurisdiction 
to hold the sale under sec. 47 of the Chota 
Nagpur Tenancy Act, the property being a 
raiyati holding. The Munsif held' that 
as the ai>plication was not made within 
30 days from the date of sale or from the 
date of his so-called knowledge of the sale, 
which was sufficiently evidenced by his 
jietition of o’bjection filed on th(‘ 18th July 
1914 and as there was no allegation oi 
fraud in the application, it w'as barred 
under Art. 16G of the Limitation Act. 
The Defendant judgment-debtor there- 
uyxm preferred an ap})oal to the District 
Judge of Manbhum who, although he held 
that Art. 181 of the Limitation Act was 
not applicable but Art. 166 of the LimitQr- 
tion Act was, yet held thRt as the was 
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a nullity, it could be set aside under the 
authority of Lakshmi Bibi v. Atul Behari 
(2) and so set aside the sale. Thereupon 
the Plaintiff decree-holder preferred this 
Second Appeal. * 

Mr. Abanibhusan Mukerjee for the Ajv 
pellaCt. 

Mr. Sitrendra MoJmh Das for the Ees- 
pondent. M 

The Judgment of the Court was as 
follows:— 

Sharfuddin, J.—This miscellanooiis 
appeal has been preferred by the decree- 
holder. It appears that the decree-holder 
obtained a decree on a mortgage bond 
executed by the present Petitioner and in 
execution of that decree the holding in 
question was sold and purchased by the 
mortgage decree-holder. The sale tiM)k 
place on the 21st December 1912 and waw 
confirmed on the 15th February 1918. 
The application to set aside the sale was 
made by the judgment-debtor on the 2btl) 
August 1914. The learned Mun.sif held 
that Art. 100 of the Ijimitation Act 
applied to the application and hence it 
was barred by limitation, because the 
judgment-debtw* had put in the applica¬ 
tion to set aside the sale more than thirty 
days after the date of the sale. On this 
there was an appeal to the District Judge 
by the judgment-debtor who allowed the 
appeal and directed the sale to be sot 
aside. But that learned Officer also held 
that it was Art. 166 that applied to the 
application. Thereupon the decree-holder 
preferred the present appeal. 

' It seems to us that the |pplication of 
the judgment-debtor to set aside the sale 
is barred by limitation. In the Chota 
Nagpur Tenancy Act, there is a special 
provision for limitation as re^rds suits and 
applications and sec. 231 of that Act clearly 
|<l I. L. B. 40 Oftt. 584 CISlBjr. 


provides that if there is no provision of 
limitation in that Act for any suit or 
application, the limitation provided iswone 
yeai' and under the provisions of this 
special provision of the Chota Nagpur 
Tenancy Act, the jiudgment-debtor should 
have applied tb have the sale set aside 
within one year from the date of the sale. 
His application is after a year and some 
months from the date of the sale. On 
behalf of the judgment-debtor it was con¬ 
tended that the holding, which was sold 
in execution of the mortgage decree, was a 
ralyati holding and under sec. 47 of the 
cfiota Nagpur Tenancy Act such a holding 
could not be sold in execution of a decree 
and hence it is contended that the sa|e. 
was null and void. In this conntectioif' 
we have been referred • to the case of 
Samamidan v. Maliavdi (1) whrein we 
find in the head-notes menfioued that 
when the sale is a nullity, Art. 166 has no 
application. The head-notes of that 
tiding are misleading. We do not find 
in that retx)rt any suclj^tyjjiyjosition of la\v. 
Even if see. JG6 has no application in the 
cast* of a sale which is a nullity, the sjiecial 
jtrovision of the Chota Nagpur Tenancy 
Act has laid down that sec. 231 may be 
applicable. As already observed even ♦ 
under that section the judgment-debtor’s 
application to set aside the same is barred 
by limitation, and we do not propose to 
discuss the question as to whether by 
reason of sec. 47 of the Chota Nagpur 
Tenancy Act the sale was null and void. 
The appeal is therefore decreed. 

Roe, J.—I agree. The application to 
set aside the sale was clearly barred by 
limitj^tioD, and tlie District Court had! no 
jurisdiction to set aside the sale of its own 
motion. 

A. K. B. Appecd aUoioed. 

(1) 23 I. 0. 261 iMlIh 

• . . 
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ORIGINAL SIDE. 


The High Original 8idi\ will be closed 

for t.hf‘ Annual Vacation (including Mahalaya, 
Diirga, Jjakshini anti Kali Pujahs, hbuz-zuha and 
Bhratridwitia, Mohurrum and Jagaddhalri Pujah) 
on and from Monday, the 4th September, to 
Tuesday, the 14th November, IDlb, both days 
inclusive, and also on Wednesday, the 15th Nuvem 
ber, 1P1(3, on acc(ifBft*^W Kartik Pujah, and will 
resume its sittings on Thursday, the ICth Novem¬ 
ber, 191(1 

The offices of the Court, Original Sid(\ will bc' 
closed for general business for the* Annual Vaca^ 
tion on and from Saturday, the IGth September, 
to Saturday, the 11th November, 1916, both days 
inclusive. 

One Judge will remain in town for ui*gent 
business and arrangements will be made for the 
attendance of such superior and .subordinate 
officers as may be required for the disposal of 
urgent business. 

By order, 

J. H. Hechlk, 

lletjititmr. 

High Court, O. 8., 

The 22nil 1910. 




APPELLATE SIDE. 

It is hereby notified that the High Court, Ap¬ 
pellate Side, will be closed for the annual vacation 
from Monday, the 4th September,’ to Tuesday, the 
14th Novemoer 1916, both days inclusive. 

The Hon’ble Mr. Justice Chaudhuri and the 
Hon*t>|e Mr. Justice Newbould will sit as the 

t 


Vacation Judges, t^ept during the following 
Court and Ciazetted i^xclusive) holidays, viz.\ — 
Gazetted holiday on accent | Tuesday, the 25th Soptem- 


of Mohalaya. 

Gazetted holiday on account 
of Durga and Lakshmi 
Piijas including Court 
holiday for £d-uz-zoha. 

Gazetted holiday on account 
of Kali Puja. 


I ber 1916. 

Saturday, the 30th Sep¬ 
tember, to Wednesday, 
the 11th October 1916. 

Thursday and Friday, the 
26th and 27th October 
1916. 

C^urt holiday on account of Saturday, the 28th October 
Bhatriditia. J 1916. 

Gazetted holiday on account ^ Saturday and Sunday, the 


of Jagadbatri Puia. 


y 4th and 5th November 
J 1916. 

Court holiday on account of \ Sunday, the 5th November, 


Mohurrum. 


to Tuesday, the 7th Nov» 
ember 1916. 


Notice an to the days on wdiich the Vacation 
Bench will sit for the hearing of motions and'cases 
in wdiieli vakils are engaged and as to the distri¬ 
bution of busint'ss, will be given from time to 
time. 

The oflice of the Appellate Side will be clos'^d 
for the vacation from Tuesday, the 26th Septem¬ 
ber, to Saturday, the 28th October 1916, both days 
ineiusivc. 

Such Translators, Examiners, Copyists and 
Assistants of the Becord Depilrtment as may bo 
required, will attend throughout the vacation, 
except <m the Court’s sanctioned holidays and the 
Oazelted holidays above specified. 

The 2iih Auquat 1916. 

H. M. VEITCH, 

]feqi.sfntr. 


Government of India Amending Act. 

The (lovenmient of India Bill which |)ro|>ased 
to confeu’ [)ower.s on the Indian Legislature to 
restrict the right of tho subject to sue the Secre¬ 
tary of State for Jn(fia. has now passed, 
thiough ht^di Hou.sos but tho objectionable 
clause, regarding which there was protest from 
all |>arts of India, wa.s omitted from the Bill 
on the reootnmendsition of a Joint Committee 
of both Houses which had been appointed for 
considering the Bill. It is said that Lord 
Loreburn’s Committee after perusal of the re¬ 
presentations frpm ladia refused to retain it 
in any form «nd liord IsUngton, who was ex- 

. . 209 
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pected to flupjwrt the ease of the Goverimu^nt 
of India, made a very feebh* defence. The pro¬ 
vision sought to he ijitroduced in the Jiill 
authorising the (iovernur-tiejjeral in Council to 
nominate “ sleejnng partivTs ” in business 
firms to he members of (lu Ijxeentive Council 
of the Governor-deneral or a l*l••vin(•ii^.l Gover¬ 
nor was likewise rejected by th(>. Committee. 
It will be remembered that we had |>(»inted out 
in these coljj'mns that there was no |Kjwer in 
the Government of India to Jiiake olliciating 
appointments to the ofHdp of the Advocate- 
General of Ttengal. Madra^)r Itombay, and pro¬ 
vision has been mad'.* in“n(‘ amending Act to 
remove this defect. Provision has also been 
made for the atnendments of the Letters 
I’atetits establishing High (\)urts in lixlia by 
further Letters Patents of TIis Alujestv. 


Refusal to renew certificate of pleader pend¬ 
ing criminal proceedings. 

Th(* decision ol the .Mlahabad High Comt 
in ]}i the matter of a pleader, I. L. K. HK All. 
182, is Worth noticing. It sometimes ba[»|)ens 
that a professional man practising in a Cotirl of 
I.aw has to ap)a‘ar before it as a litigaid. In 
such a eas(' it is surely hanl on him if he is 
placed in any worse |M)silion than that of an 
oi'ditmry individual only bt'causc besides being 
sid)ject to th(‘ general law ndating lo oHViu—s 
the pleader is also subject lo the jurisdiction of 
the Court under th<' Legal Practitiitncjs' Act. 
In the case under notice a corlam pleader insti¬ 
tuted t.wo suits v\hich weic decii'cd by the 
M'Unsif but the cas(‘s coming on in appeal bid'ore 
the District du<lgc the suits were dismissed and 
the Court ordered the pro.secutiou of the Plain- 
till’ under sec. 2(-l), T. P. C. Appeals were filed 
in lh{‘ High Court against tla; (leeisions of the 
District Judgt! and |Kmding the hearing of the 
ap|)cals the eriminar fn-oceedings wcie stayed. 
Thenaifter when the ]>leader ai)i)lied to the Dis- 
rict Judge for the renc'wal of his certificate, his 
application was refused (tn the- groimd that he 
w’as not a proper |)erson to whom a. renewal of 
license should be granted. Their Tjordshi]>s 
held that the action of the District Judge was 
inconsistent. Two courses wore o])en to him— 
«'ither to direct a i>rosecution or to proceed 
under sec. 14 of the Legal Practitioners’ Act— 
and having directed a proseent.ion the District 
Judge- should have waited until the determina¬ 
tion of the criminal prosecution before- he took 
any other step which would have the effect 
of susjM-nding or dismissing the, ]>leader from 


y)i’a.etice and in refusing to renew the certificate 
th(' District Judge in effect found the pleader 
guilty before he was tried. 


CURRENT INDIAN CASES., 

(Civil.) 

Suit for damuf/es against Seeretarg of State 
for India in Council 

'I’liK Sl'X'KKT.\ll^ ol*' St.\th i-’oit India in 
(’.Ol NciL r. A. CoeKcmAFi , 1. L. H. 39 Mad. 
351. 

’Pile Plaintiff’s carriage was capsizt-tl hy one 
of its wheels running over a heap of grav(‘l 
stacked on the road hv a contraetor under tin- 
Public Works De|Kirlmejit of the Govermueiil 
of Madras. 'J’he road was a military toad lead- 
iug to the ItarrtK'ks w hr-re soldiers afee quar tered. 
The* Plaintiff strslaitted injrtries; hr- sued thr- 
Seeretirrw of Statr- for India in Council for 
(hrmages on the ground that thr- aeeideiit to him 
was entirely drre to the gross rtegligertct- rrrrd 
catele.ssnesH (lisjr'ayed by fire serwants of Gov- 
t-rnrrri-nt. 

Held —Tliat tire mairtterrarree of roarls is otte 
ol lire firnetions of Govr-rnnretrt rgid tlu- liability 
of tire Secretary rrf State for Jndirr being stnrilar 
totbrrt of the Mast Indiit Company wlrieli eoirld 
rrot Ik- nradr* lirtble for the negligence of its 
suvants iit tire eorrrse of their em]>Ioyment in 
respect of rrets done b y the <-ompany in thr- 
exervise of its soven-igl’^flW^ers the Plaintiff 
bird rtr> earrse of rretion. 


hnniiatiun Act— \rt. 8tt. 

VK.\K.mt'IIALAM CUI5TTI r. N'A1U% A\A.M 

('HKTa’Y, 1. L. fi. 39 Mad. 370. 

Money is moveable projrertv within the meart- 
ing of Art. 89 of the Linritation Act. That 
Artielt! afiplies to srrits by a jrrinc-ipal agaiirst an 
agent for moveable pr()|>crly received by the 
hrttr-r artd not aecormted for and time begins to 
rnrr when tin aeeorrrrt is, drtring the coritinuant-e 
of tb(- agemy, demanded and refused or when 
rtrr sttch rlemand is ttrade w-hen the rtgency 
terminates. The agr-ucy is deh-rmintvl when 
thr- agent <*eases trr repre.sent the principal 
thougli his iiahiiity in resjYcct of acts done by 
him a* agi-nt may continue. 


Civil I'rocedure Code—Right to sue—Legal 
representative. 

GaNDJ Ham.'VSWAMI V, PURAMSKTTI PrDA- 
Mi'NAYYA, T. L. R. 39 Mad. 382. 

A daughter brought a suit to recover j^osses- 
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ion of certain properties which belonged to her 
ather; she dii'd during the j)endoncv of the 
uit and the grandsons of her father’s brother 
:ere brought on the record as heirs of her father : 

Held —That the substituted I’laintifl's were, 
ightly brought on the record as legal represtui- 
atives to w'hom the right to sue snrvivtul. 

Appeal, hearing of- -Death of oije oj the l-’en- 
trondents’. 

VlLLAYAN CHKrT\ r. .Iothi Mahambimv 
\IYA11, I. L, Jf. .‘19 Mad. 

Two days before an ap]ieal caiiu* on for hear- 
ng one of two lies|X)ndents to the appeal died, 
s'cither the .\ppellant’s vakil nor I he vakil who 
iled a vakalatnamu on Ijchalf of tin* deceased 
Icspondent wag aware of this. 'IMie apjteal 
vas heard and judgment delivt'red dismiss- 
iig it. • 

Held (on an application l)y the ApiAellaid for 
■ehearing)— 

That under (he Code of Civil I’roeedure tiu' 
leath of one of the Defendants or Ih's^amdents 
loea not abate a suit and in tlie intm’ests of 
iisticc it is not desirable to give a right to an 
uusuccessful litigant to argue his ease more ♦ban 
Hiee merely on the ground that one of the other 
)art,ies to the proeee<ling was dead at the time 
)f the hearing. 

, Hindu Late — Main ^najj re of junior member 
)/ the fnmilij of the holder of an impartible 
reniindari. 

Sni U.v.i.\ Ttow Vf,nk-vt.\ Maiiiiwi'ii^ p. Sur 
Ra.)A Vli.NK.Vr.\ ItUMAN M MUPATHY, I. h. K. .‘19 
Mad. 89fi. 

A junior member of the family of tlu' holder 
>f an impartilde zemindari is entitled to main- 
auiance only as in a Dayahhaga family on ae- 
•ount of his relationship and not on account of 
^ny interest in the property. 


4tote0 of 

ENGLISH LAW COURTS. 

CHANCERY DIVISION.—Ilefore Mu. 
fusTiCK PuTEKSON. MaekercLli and anr. v. 
Wigan Coal and Iron Co., Ld. 17th Mav 
1916. 

Whether a company in hound fo reeognifr a 
Wust brought to itn notice — Compant/fi lien o)t 
diares. 

A testator ap|)ointed his son hlodgson, and 
^he Plaintiff, and others - his executors and 
trustees, and devised the residue of his estate 
in certain trustees. 

• ■, 

% 


At the datt' of his death, the. testator was a 
registered holder of some shares of Defendant 
Company. The trustees deposited probate with 
the company. Subsequently the company re- 
lused to j)-:y the dividend on the shares to the 
trustees a id claimed a lien in respect of the 
alleged indebtedni'ss of Hodgson in his personal 
capacity to the company, and sold the shares. 

Artie'e 9 of the Articles of Association of 
the Defendant company provided that^— 

No person shall be recognized by the company 
as holding any shareV upon any trust, and 
the company shall not t\ bound by or rc-cogniz'e 
any equitable, contingc^, future, or partial 
interest in any .share . T . or any other right 
in respect of any share except an absoluti- right to 
the entirety thereof in the registered liolder 
ther.''of. 

'J’he I'laintid’s sued the company Tor damages, 
idc. 'I’he learned .Imlge held that tlu* act of 
the eompaJiy was wrongftil. He said :— 

'Pile ipustion was whether the company had 
acted wrongfully in retaining the dividends ami 
.selling •iGo shares and apjanjiriatiiig the nionev 
so received to .lames Hodgson's indehteilness. 
'Phe answer to that question depended on two 
(|ue.-ilions; one, whidhcr the company had 
notice that the shares were ludd in trust, and 
if so Ci) what was the effect of sec. ‘27 of the 
Companies Act, I90S, and els. 9 and VI of the 
A nicies t)f Association. There was not any evi- 
(li-nce that (he. eomjiany, Itel'oie .'\pril 191*2. 
when .lames Hodgson gave a chargi' to the 
company on his iiderest in his father's estate, 
had knowledge or notice who wei’e ttie [x-rsons 
heneliciallv interested in the shares. (See 
(irundg v." Driggs [1910] i Cli., 449). It had, 
howi'ver, complete information that the shares 
wi're in the first instance held by the Plaintiffs, 
.Iiinu's Hodgson and the testator's widow, as 
executors of the testator; and it had notice in 
.lamiarv 1910, that the shares were held by the 
PliiiidilTs and .Tames Hodgsoir as trustees of the 
testator's Will. The companv therefore had 
notice (hat thc.se shares were held by those 
thri'e gentlemen as trustees for the [htsoiis wlin 
were interi'sti'd in them under the testator s 
Will, and, if (hat was material, there, was no 
e\idenee that ^thal fact had in 191*2, when 
.Tames Hodgson's liability was incurred, escaped 
the memory of the company’s officers. 

Tf a f)riviite person w ho ha^l received a notice 
of this description took a charge on a trust estate 
from the trusti^e as security for a debt of the 
trustee, he would take notice of a breach of 
trust, and could not set up the charge against 
the beneficiaries. But the question was 

211 
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‘ whether the coiujwiiy. having regard to sec. 
27 ot the t'oiiipaiiies Act, 1908, and the 9lli 
and i2th Arts, ol the Articles of Association, 
was in a better position, so that it cotihi suy lliaf. 
notwithstanding the notice tliat the shares weic 
in fact held in trust, it was able to assert against 
the beneficiaries a lien or cl*argo on the shares 
for the private debt of one of the trustee.s 
Sec. 27 of the Act was ;— 

“ No^p-otice of any trust, expressed, iuiplieil. 
or constructive, shall be entered on the register, 
or he receivable by thcw'ogistrar, in the case ul 
companies registeredEngland or Ireland.” 

'I’he precise point deteFUiiiUHl in favour 

of the pcr.son.s beneficially entitled and against 
the company claiming in livarticH v. J*rtivincial 
Hank of Ireland [ (1H9()) 1 Ir. l-l., |). .')32j , in tin* 
first instance by the .Master of the llolls and 
finally by the Court of .Appeal. That decision 
was not, of course, binding on this Court, and 
he had to form his own opinion, based on other 
decisions by Courts in this country, and assisted 
ill arriving at a conclusion by the reasoning of 
the h*arned Judges in the Irish ('ourts. 

For the eom|»jiny it was argued that under 
sec. 27 of the .\ct of 1908, and the Aiticb's of 
Association, no notice ol any equitable interest 
or trust could affect the company in any way: 
an<l that as the notice of the trust in the present 
ease whieh the company in tact l•ecei^e(l must, he 
treated as non-existent, or at least inellVeliial, 
the lien which was conferred by the articles waa 
ofierative. The argiimeni led far, for it would 
follow that if a tiiistei' of shares in a company 
informed the company that he held the shares 
for the benefit of other jiersons, and that he had 
not as again.st bis cestui qui fru'il any power of 
mortgaging them for his own benefit, he could 
yet effectually cliarge them to the com]>ariv as 
si'ciirity for money lent to him by the company. 
Tt was urged that cl. 9 of the Articles of Asso¬ 
ciation was wid('r*in its .scope than sec. 27 of the 
.Act of 1908. Now, it w'as fKiinted out by Lord 
Justice Fry in tlv' lhadford Banking Company 
v. Briggs fa I Ch. Piv., 19, at page 28) that that 
“cction implied and involved that the company 
was not to he alfc'-ted with notice of any trust; 
and he (his fiordshir)) agreed ^’ith the opinion 
of Chief Barost Pallas in Bearden v. Provin- 
eiai Rank of Ireland (supra) and the present. 
Art. 9 in effect amounted to a provision that 
no notici* of any trust should be recognised by 
or should bind the company. That being so, 
decisions relating to the effect of sec. 27 of the 
Act had a material bearing on the question 
what were the scope and effect of Art. 9. 


Lu several cases it had been stated in broa 
terms that a commny need not take notice i 
any way of trusts [see Lord Esher in the Sovie] 
(lenerale. de Paris v. Tramways Conipan 
{Limited) —1-4 Q. B. P., 424], o{ that an 
notice was absolutely inoperative to affect 
company with any iiotici* (.see Lord Selborne i 
till! same case in tin? House of Lords—IL A. C 
20, at page 00). Those ob.^ervations had, hov 
ever, reforemv to the obligation of the com})ai' 
to register tiansfevs of shares. If the passagi 
ill the judgments n ferred (o were intended 1 
la- (li universal aj)|ilicatsun they were not i 
aec’ordaiice with the judgments of the House i 
Lords in Bradford Banking Compang \. Brigi 
(12 -A. ('., 29). There the Res|K)ndent coiu})ai 
claimed that by virtue of sec. 30 yf the (’on 
panics .\ct, 1802, it could, urufer an article co 
Ves|)onding to .\rt. 12 in the present case, asse 
iis against the Ap|>ellanl bank a lien for nioiu\ 
which became due to the company from one « 
ils shareholders alter the company had receivi 
notice from tlit' hank that the certificates l'< 
the sliares, on which the lien was asserted, ha 
been deposited with the hank by the shan 
bolder as seenniv lor sums dKC to the l)anl\, an 
lliat llopkinson \ . Bolt (9 JJ. L. ('as., oi l) ba 
Tint, ill the circumstances, any operation. 'Di 
effect of tJiis decision was briefly stated by Tior 
Justice Stilling in Bainford v. James Keith an 
lilfiekimin CompanyJd^ited) [(1905) 2 Ch. 
I I7. at page 1(51] in these words :— 

" Where the company in which the share 
are held sees fil to d(*al with the shares for il 
own benefit, then that company is liable to I) 
alfected witli notici' of the intcre.st of a thifi 
party."’ 

*He was therefore of opinion that sec. 27 o 
the Acl of 1908, and Art. 9 of the Articles <> 
.Association did not protect the comp<iny which 
in the face of notice that the shareholder w-a 
not the beneficial owner of the shares, madi 
advances, or gave credit to the shareholder, an< 
that the Jefision in Bearden v. Provineial BanI 
of Ireland was right. 

Messrs. Tomlin, K.C. and Holden for thi 
Plaintiffs. 

Messrs. Hughes and Hildyard for the Com 
panv. 

a p. 
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[Appeal from Benoal.] 

\ Mahaua.u Ski Ram 

OUANDRA BhANJ DEO, 
since deceased (now 
represented by Miiha- 
r.aja Puma ('handra 
Bhaii] Deo), Appel¬ 
lant, 

V, 

The Sf.cr tary of 
State for India in 


Lord Atkinson. 
Lord Parker of 
Waddington. 
Sir John Edge. 
Mr. Ameer All 
1916, 

22, June. 


! Council and ors , 

, I Respondents. 

CiV.l l^roeedare Code {Act XIVoj IStt'Jt,, tec. 

—&«:oni appeal—High Court, if twy temt cute 
for re-heurmg on » new e^ite not ratted in the 
pleadtngt, when decree at made coriect on the 
tetuet raited and decided—I’locedure, >/ competent, 
to be adopted tn exceptional cutei—ifurpriee, die- 
0/ erg of new factt—Cvttt, party at xchote tn- 
t:4Hce mw iteue raited to pay costt—Huit to eject 
Path” from tenure held for *e/wc«—Chowkidaii 
cli..ki'au—/'o^tVw duUie performed under taper- 
vaion of Qotemmeal—Control o, Qovtrnment over 
private cUakrau, if exult. 


In 1801, the predecessor of the Plaintiff 
executed a kabuTya't ™in favour of (Jovern- 
ment in respect of a newly-settled Per- 
(juunah, under which the proprietor of the 
Per<juny.ah was bound “ to niaintain and 
keep the same Sardars and Paiks who had 
all along existed in the Pergunnah und’to 
carry out whatever order might he passed 
by the Magistrate on the Paiks, and was 
precluded from dismissing the Sardars or 
Paiks and bound to depute the Paiks to 
watch and take care of the boundaries of 
the Pergunnah, and see that no theft or 
dacoity and no riot occurred anywhere." 
The Plaintiff’s suit to eject a Paik was 
opposed by Government, which relying 
only on the kabulyat urged that the Paik 
in question was one whose tenure services 
included the performance of police duties, 
whilst the Plaintiff urged that he held on 
tenure services personal to himself and 


having no connection with the local police. 
The Subordinate Judge, the District Judge 
and the High Court all agreed in upholding 
this contention, but whikst the two former 
upon that finding decreed the suit, the 
High Court in second appeal permitted the 
Government to raise a fresh issue, viz., 
whether the lands comprised in the jaghir 
in question were ('howkidari ChiUtran 
lands, that is lands w'lfjwh at or before the 
settlement had been i^rropriated or as¬ 
signed for the maintenmicc of the police, 
force, and by reason of such appropriation 
excluded from the Zemindari a.sse-^isment 
(vide Regs. 7 of 1798 and Kill of ISOtj), 
discharged the decree of the District Judge 
and remitted the action for rehearing — 
ordering at the same time, that all the cos's 
already incurred would abide the result of 
the rehearing: 

Held —Thai the Government ought not 
to have been allowed to raise a new issue 
not raised in the pleadings, although they 
appeared lo have had full knowledge of it 
when they preferred their defence; and 
that therefore the order of the High Court 
should be discharged and the decree of the. 
District Judge. re,sfored. 

That even if it was competent to the 
High Court lo remit a case for hearing 
on an issue not raised by the Defendant 
in the pleadings or suggested in the lower 
Courts, this might be done only in exeep- 
lional eases for good cause shown and on 
payment of all costs thrown away. 

That in this ease the Goeernment had 
shown no ground whatever for the indul¬ 
gence they claimed, as they did not suggest 
that they had been in any way taken by 
surprise or had discovered fresh facts of 
which they wfre unaware when the case 
was before the lower Courts. 

That the order that all costs already in¬ 
curred should abide the result of the re¬ 
hearing was bad inasmuch as the Plaintiff, 
if he had failed on a new case raised by the 

X58 
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DefcniJants for the first time in second ap- 
pcal, would hate to pay the whole costs of 
the issues on which he had succeeded in 
the two Courts below. 

This was an appeal from a judgment of 
the Calcutta High Court (Brett and 
Sh#fuddin, JJ.) setting aside decrees 
made by the Distw^t Judge of Midnapur 
and the Siibordii^e Judge of Midnapur. 
The Appellant, Kaharaja of ^rourbhanj, 
instituted the present suit against the heirs 
of one Suba Nuek, dec^'ased, and the Secre¬ 
tary of State for India in Council. The 
Plaintiff’s case was that the lands in dis- 
]>ute situate within his zemindari were held 
by the said Suba Naek in lieu of wages for 
j>er8onaI service, that he had dismissed 
Suba Naek who had since died, and that 
the Defendants unlawfully refused to give 
l)os8es.sion of the lands to the Plaintiff. 
The Secretary of State pleaded in defence 
that Suba Naek was not a private servant 
of the Plaintiff, but that he did ]x>licc 
duties, and that under the. terras of a 
kahulyat, the Plaintiff was bound to main¬ 
tain “ Paiks and Sardars ” and to obey 
the orders of the Magistrate and that th(! 
Plaintiff had no right or title to the lands 
in dispute. The kabuhjat, dated January 
1801, contained the following clause :— 

“ I shall maintain and keej> on the same 
Sardars and Paiks who have all along 
existed in the said Pergunnah. I shall 
carry out whatever order may be passed by 
the Magistrate on the Paiks. 1 have no 
power to dismiss the Sardars and I’aiks. 

I shall, year by year, file a list of the 
names of the individual Sardars and Paiks 
before the Magistrate an^ one such list 
before the Collector. I shall depute the 
Paiks to keep watch and take care of the 
boundaries of the said Pergunnah and sec 
that no theft and dacoity and any riot may 
take place anywhere. I shall constantly 
be engaged for the good of the Govern- 


[VoL. XX- 

Secretary of State for India. 

m(;nt. I shall carry out any order that 
may be passed by Government, as best as 
I can. 1 shall not neglect in any way to 
]iay the Government revenue and to com¬ 
ply with the several provisions. If I do 
not ])ay the above Government revenue ac¬ 
cording to the^instalments or if I act con¬ 
trary to any order that may be passed at 
any time in rcspix:t of the Paiks and (tom) 
as mentioned above, then the Members 
of the Bijard and of the Council shall be 
competent to eject me forthwith from tho 
zemindari of the said Pergunnah and re¬ 
sume the zemindari of the said I’ergunnph 
and grant the zemindari of the said X’er- 
gunnah to anybody they like (torn).” 

The Kubordjnate Judge fixed the follow¬ 
ing issues for trial ;— 

1. —\A'hether tho Plaintiff has any cause 
of action for this suit? 

« 

2. —Whether the Plaintiff’s )?uit is barred 
by limitation? 

8.—Js the suit in its present form main¬ 
tainable? _ 

4. —Has the PlainCJI^ny right to the 
land in suit? Is he entitled to its [ws- 
session ? 

5. —Whether there are in estate Naya- 
basan two (Jassos of Paiks as stated in the 
plaint? If so, is Government bound to 
recognise the division? 

G.—Arc Defendants Nos. 1 and 2 Dal- 
paiks? Are they mere servants of the 
estate ? 

7. —Can I’laintiff question an order of 
the Magistrate regarding a Paik of the 
Nayabasan estate? Is the order of the 
District Magistrate, dated the 16th Decem¬ 
ber; 1899, ultra vires? 

8. —^Is Plaintiff entitled to mesne i>ro- 
fits. If so, what amount? 

9. —What other relief, if any, is the 
Plaintiff entitled to? 

The Subordinate Judge held that in 



1247 


Vofc. XX.] THE CALCUTTA WEEKLY NOTES, 

MahAbAja Sbi Eam Chandra Bhanj Peg ». The Secretary of State for India. 


Pergunnah Nayabasan there existed two 
clasEjps of Paiks, (1) Chowkidars who per¬ 
formed police ’duties, and (2) Dal-paiks, 
who performed only private services of the 
Zemindar; that Suba Naek ])erformed 
private services for the PlaiViliff, and that 
Suba Naek possessed the disputed lands in 
lieu of such services. The Subordinate 
Judge therefore allowed the Plaintiff’s 
claim for jK')ssession. The Secretary of 
State ap|>ealed to the District Judge who 
affirmed the findings of fact at which the 
Subonlinafe Judge had arrived, and dis- 
niissed the appeal. The Secretary of 
State filed a second ap]'>eal. The High 
Court set aside the decisions of the lower 
Courts and remanded the cause? for trial. 
The High Court concluded its judgment 
in the following words :— 

“ The finding of (he lower Appellate 
f’ourt on this point is not expressed in 
direct terms but it seems to amount to 
this that all Sardars and Paiks discharging 
police or jiublic c 4 jit 3 efl»and holding (’hakran 
lands as remuneration for their services, 
come under the terms of the hibulyat of 
180], which we have quoted. In our 
o))inion that is the oidy construction of the 
document, wdiich can i)os8ibly be aecepttjd 
as correct. 

“ That being the correct construction 
of the terms of the lease, it is argued that 
the question which the lower Courts had 
to decide were (1) whether the lands held 
by Suba Naek were lands included in those 
which were excepted from assessment of 
Government revenue because they w’ere at 
that time appropriated for the maintenance 
of the police force, and (’2) if so, whetlier 
the Plaintiff had any right to tesume those 
lands or to discharge Suba Naek whether 
he was employed on zemindari work or 
in' the discharge of police duties. The 
first question is a question of fact material 
for the disposal of the suit and it is argued 


that the lower Appellate Court has not 
gone into it and has not deedded it. The 
Second, question is a mixed question 
of fact and law and the case of 
Luchmeshwar Sin^h v. Manowar 
Hossein (2) is relied on as autbyity 
for the Imposition, that a second 
appeal lies when the '^cation is really a 
mixed question of law a^l fact, depending 
on the proi)or legal conclusion to be drawn 
from the findings on single facts. 

“ In our opinion if this contention be 
maintained it affords a sufficient answer 
to the case set up for the Resptindent, and 
a sufficient reason for our interference in 
second apj;>eal. 

“ It has been argued for the Respondent 
that the findings of the lower Court suffi¬ 
ciently answer the first question in dealing 
with the documents. Ex. IG («), a parwana 
dated the 3rd November 1831, and Ex. 
G, a report dated the 23rd August 1858. 
Let us consider then the findings of the 

District Judge on these documents. 

* » 

“ In fact, all the findings that the 
learned Judge a]>pear8 to have arrived at 
on the evidence and on Mr. Reily's 
rejiort ar<! (1) that except Chowkidars and 
Digwars the other sei’vice-landholders by 
whatever name called, have not had any 
special iKilice duties for years and (2) that 
from 1810 onwards there has been a dis¬ 
tinction made between Paiks now known 
as Chowkidars and Digw'ars who are with¬ 
in the terms of the kahuhjat of 1801 and 
Paiks now called Dal-piiks, Pal-sardars, 
Bullokes and pal-beliaras who do not 
come under that knbulyat. He adds (3) 
that on the evidence I find Suba Naek 
comes within the latter class. 

‘ • Now', the findings 1 and 2 do not touch 
the question whether the lands held by 

(3) L. B. 10 I. A. 48 at p. 88 : a t. L. 

C»1.2fi8(tB«l}. 


« 
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covered by the kabulyat, and no referen(;o 
is made to the evidence on which the 3rd 
findiijg is arrived. A mere expression of 
opinion not supixirted by reasons or any 
refaience to the evidence on which it is 
based, cannot be regarded in law as a 
sufficient finding m' the fact. 

“ There is, nm’eovor, the further and 
imiK>rtant question on which the deter¬ 
mination of the present suit must depend 
and that is this :—If it be found that Stiba 
Naek was exclusively employed on zamin- 
dari work and did not discharge any {lolico 
duties and if at the same time it be found 
that the lands held by him as service- 
lands formed a part of the lands which 
originally were appropriated for public 
purposes at the time of the settlement in 
J801, would the act of the landlord of 
appropriating a portion of the lands for 
the remuneration of his private servants, 
or the act of employing oxcltisively on bis 
private w^ork persons for whose employ¬ 
ment on 2 »ublic and ]>oljce duties the lands 
were api^roiuiated, have the legal result of 
withdrawing those lands from the O 2 >oratit)u 
of the clause in the knbnhjat so as to give 
to the landlord power to resume them and 
to discharge and ap|>oint at his 0|)tion the 
holder of such lands. 

“ In our . 02 >itiion the judgment of the 
lower Aiqjcllate Court fails to deal with 
these three jxjints which were material 
for the disposal of the suit, and this omis¬ 
sion affoi'ds a good and sufficient ground 
for our interference in second aj)peal. The 
first question is one of f(fl*t but the two 
others are mixed questions of law land 
fact. The last one has not been dealt with 
ut all. The second question has been 
disposed of imperfectly and inconelusively, 

“ We accordingly set aside the judg¬ 
ment and decree of the low'er Appellate 


Court, and direct that the appeal be re¬ 
manded for retrial after disposal of^ the 
three (xjints mentioned in this judgment.” 

Hence this appeal. 

Messrs. L. DeGruyther, K.C., and E. 
n. Haikes lot fhe Apiiellant submitted 
that the findings of fact at which the Dis¬ 
trict J udge had arrived were final and con¬ 
clusive irj favour of the Appellant. The 
High ('ourt was not competent to interfere 
with or set aside the findings of fact on 
second aj>|>eal. $ec. 584, C. J*. C., 

Gurrja Chowtlhrain v. Jawahir*'Singh (3;. 
* There was no allegation or firoof‘in the 
lower Courts that the lands in suit were 
(.'hou'kidari Chuki’an lands. The nature 
of the lands was jiroj^erly ascertained by 
the nature of the services rendered by the 
holders thereof. The case on which both 
])artie8 went to trial was whether tlie lands 
were held by Suba Naek as a jirivate 
servant or a (mblic 2 X)liccinan. The case 
suggested in the High Court was entirely 
new. In any event^heonus of jH’oving 
his title was iq)on th^I^spondent and ho 
liad failed to discharge it. 

Reference! was made to Secretary of 
State for India v. Kirtibas Bhupati Hari- 
chandan Mahapatra (1). 

*6'ir Erie Richards, K.C. and Mr. A. M. 
Dunne for the Respondent submitted 
that the Resjwndent’s case was covered l)y 
Issue No. 4. 

[IjORD Parser. —The onus is upon you 
to show t.h|,t the land is yours?] 

Yes, but that point has not been tried by 
the lower Courts. Those Courts applied 
a wrong test, in determining the real issue 
between the parties which was : what was 
th? character or tenure of the land at the 
Decennial Settlement? Was the land in 
disj)ute cxemj)ted from assessment in 1793 

(1) L. R. 42 1. A. 80 : 8 0. 19 0. W. N. 68 
(I9U). 

(8) L. R. 17 1. A. 182127 (1890) 


/ 
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or not? The mere fact that there were 
two classes of Paiks did not necessarily 
prove the Plaintiff’s case. Private Paiks 
sometimes performed j)olice functions. 
Joykishcn v. Colleclor of East liurd'iU'an 
(4). The lower Courts iipt a wrong con¬ 
struction on the terms of the kabvlyat and 
the High Court was conijietc'nt to inter¬ 
fere with the finding based on inferences 
drawn from the construction of the docu¬ 
ment. Moom (ioolaat A riff v. Ebrnhim 
Goolam Ariff (5). 

Was Suba Naek a ” Sardar and Paik 
within the meaning of those words in Ihe 
knbulyat? The High Court had rightly 
exercised its discretion to have the real 
issue between the parties tried, and the 
Board ought not to interfere with it. 

Their Jjordshijis reserved judgment with¬ 
out hearing counsel for the liespondeut. 

Their Lordships' Jodoment was ileli- 
vered by 

TjOrd Parker of WADDiNCiTON.—This 
was an action m which the Ap^icllant, as 
Plaintiff, sought to recover |.o3session from 
the first and second Defcmlanls of a 
jaghir containing about ‘20 bighas of land 
situate within the tenitorial limits of the 
Pergunnah Nayabasan in the district of 
Midnapur, of which the Appel'ant was 
the proprietor. The Secretary of State, 
who alone has appeared as a Respondent 
in this appeal, and is hereafter referred 
to as the Resiwndent, was added as a third 
Defendant because the Government of 
India disputed the right which the Ai>- 
liellant was asserting in the action. The 
Appellant's case was that in 1898 one Suba 
Naek was in his ]jersonal service anti held 
the jaghir on service tenure determinable 
when his employment ceased; that he had 

(4) 10 M. t A. 18, S8-46 (fSOI). 

(6) L. R 89 (. A. S87 : s o. 16 C. W. H. 987 


duly determined the employment of Suba 
Naek and given his notice to quit his 
jaghir; that Suba Naek had refused to 
deliver up i)os.sgssion of the jaghir, and 
had obtained from the Magistrale an order 
which precluded the Appc'Pant from 
obtaining jiOHsession thereof witbo(l» civil 
suit; that Suba Naek had since died, and 
that the first aiKp^ecotul JlefendarUs 
wrongfully claimed teWetain |K)s,-ie,ssioM as 
his heirs. 

The Pergunnah Nayabasan was settled 
in 1801 with Rani Sumitra Bhanj (the 
Api)cllant’.s predtxjessor in title)> who in 
.January of that year executed a kabulyat 
in favour of the Government. Under this 
kabulyat th(‘ projirietor i>f the I’ergunnah 
was hound to maintain and lo'ep the same 
'■ S'lrdura and Paiks ” w’ho had all along 
existed in the Pergunnah, and to carry 
out whatever order might be passed by 
the Magistrate on the Paiks. He w^is also 
ju’ccluded from dismis.sing the Sardars or 
Paiks, and hound to depute the Paiks to 
watch and take care of the boundaries of 
the Pergunnah, and see that no theft er 
dacoity and no riot occurred anywhere. 

The Ajipellant has throughout contend¬ 
ed that the Sardars and Paiks referred to 
in this kabulyat are Sardars and Paiks 
employed on ^lolico duly, and that the 
document has no reference to Paiks wdio 
hold on tenure services personal to him¬ 
self, and having no connection with the 
local jKilice. This contention has been 
upheld, and in their Lordships' opinion 
rightly upheld, by all the Courts h.^low. 
On the other hand, it has been throughout 
contended Vfy the Rcsjxmdent that the 
provision.s of the kabulyat preclude the 
Apiiellant not only from dismissing Paiks 
whose tenure services include the perform¬ 
ance of police duties, but from resuming 
their jaghir lands, even though, be might 
provide for their remuoemtHiR in smne 
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wjiy. The At)pellant having accept¬ 
ed this contention, tludr Lordships will 
nsHunie, as was assunied in all the Courts 
below, that it is correct. • 

On reference to the written statement of 
the Respondent by way of defence to the 
uctior^ it will be found that, so far as 
inat<'rial for tlie punt-o.ses of the ])resenl 
appeal, he rclu'd entp-ely on the i>r(Jvision.s 
of the hohuhjni. m order to'succeed, he 
liad, therefore, to prove that Suba Naek 
held by service t'enurc involving the })ei- 
f'oriuance of jxilice duties. Curiously 
enough, the tinst two Defendants put in a 
statement, by way of defence, rejmdiating 
tliis. Their case w’as that they were in 
|K>.ssf‘Ssiori by hereditary right on a service 
ttnure which did Tiot involve the per¬ 
formance of any |)oUce duty, but (hat the 
Ai>i)ellant had no right to dismiss theiti if 
they were rc'ady and willing, as they in 
fact were, to perform their jnoper services. 
They subsetpiently applied for leave* to 
withdraw this statement and .substitute 
another. This ai)pIication was rctused, 
but they ap|H‘ar to have given evidence 
at the trial in support of the ResjKiudent’s 
case. 

TJie Subordinate Judge found tii.st that 
llh’fc had always been two classes oH Paiks 
within Ihe I’ergunnah : (J) I'aiks who hold 
their jaghirs in consideration of the )ier- 
formance of |xilice duties, and t*2) J’aiks 
whose tenure .services were personal to the 
i’Cemindar. He also found that Huba 
Naek belonged to the latter clas.s. On 
these findings of fact he held, and in their 
Jjordshipa’ opinion rigidly hidd, that th© 
defence of the Respondent faited, and gave 
judgment in favour of the Appellant. 

The first and second Defendants were 
content with this decision, but the Res- 
iKindent appealed to the District Judge, 
who came to the same conclusions both 
of fact and law as had been come to by the 
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Subordinate Judge, and dismissed the ap- 
]x*al with costs. , 

The Rcs[X)nde.nt thereupon presented 
an appeal to the High Court. By sec, 
001 of the Civil Procedure Code then in 
force the High ‘(’■ourt as second Court of 
App(*ul was bound by the findings of fact 
of the District Judge. In their Lordship.s’ 
o[>inion the High Courl was not at liberty 
to di.sregiird the finding that Suba Naek 
belonged to the class of Paiks having no 
)H)!ice duties, on the ground that jthe f^is- 
trict Judge gave no reasons for coming to 
this finding. The reasons of the District 
Judge are clear. Ide had considered the 
evidence and saw no rt'ason for differing 
from the coiicluisions at which the Subor¬ 
dinate Jiidg«^ had arrived. The High 
Court therefore could only allow the ap{x>al 
on grounds of law, and as they agrecxl with 
the Court below on the construction of the 
litibuJijal, it is not obvious what other ques¬ 
tions of law arose. The Resjxmdent, 
however, urged upon tl^^jl^^h Court that 
th(' Courts below had entirely niLconceived 
the issue they had to try. This issue was, 
he contended, whether the laivds compris¬ 
ed in the jaghir in qiu?sti<)n were (’howkl- 
dari CJiakran lands, that is, lands which at 
or before the setllement had been appro- 
ja’iated or assign<‘d for the maintenance of 
lhf‘ jiolice force, and by rea.son of such ai>- 
)iroj)rialion excluded from the zemindari 
assessment. It is in tlu'ir Lordships’ 
ofanion quite 61oar that no such issue was 
raisr^d by the pleadings. Had this been 
the issue raised by the jileadings the que.s- 
tion whether Suha Naek was a Paik with 
yu)lice duties would have been of little 
inqjortance if not quite immaterial. The 
Ap|)ellant would be prechided by Regula¬ 
tions I of 1793 and XIII of 3805 from 
utilising Chowkidari Chakran lands for 
remunerating jiersons w’ho were his 
personal servants and performed no poli<*.q, 
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(lutios, but as appears IVoiii llie ease of 
The Secretary of State for India v. Kirtihas 
Diiiipali Hariehandan Mahapatra (1), the 
onus of proving that the lands in question 
were so appropriated or assigned would lie 
on the l{eK[K>udent. The kabulyat con¬ 
tains no ri'forenoo whatefer to any such 
lands. 

It was a<linittcd before theii' Jjordships 
that this contention was put forward for 
the first time hefon* llie High Court. 
Such admission could liardly be avoided. 
Tht^ real question upon the |)leailing8 was 
whether the Apj)ellant could rightly 
terminate SuLa Naek’s tenancy. The 
new issue suggested raises tlie (juestion 
not whether Suba Naek's tenancy could 
be detcrmiruHl, but whetlu'r it ought not 
to be determined and the jaghir utilised 
for maintaining some indice ollicer ap- 
jiointed by the Government. Neverthe¬ 
less, the High Court held that this was 
the real issue, and, as it hail not been 
tried, discharged the order of the District 
Judge and rciiii^fcsi the action for rehear¬ 
ing. It not only did this, but it ordered 
all the costs already incurred to abide the 
result of the rehearing. In other words, 
if the Api>ellant failed on a new case set 
up for the first time on the second appeal, 
he would have to jiay whole costs of the 
issues on which he had succeeded in the 
two Courts below. 

In their Lordships’ opinion, ev(;n if it 
be com^ietent to the High Court to remit 
a case for rehearing on an issue not raised 
in the pleadings or even suggested in the 
Courts below, this ought only to be done 
in exceptional cases for good cause shown 
and on payment of all costs thrown ajvay. 
In the present case the Respondent showed 
no gixiund whatever for the indulgence he 


claimed. He did not suggest that he had 
been in any way taken by surprise or had 
discovered fresh facts of which he was 
unaware when the case was before the 
lower Courts. The ixissihility of the lands 
in question being Chowkidari Chakran 
lands, which could not, according.^ the 
Regulations, be resumed, must have been 
jircsent to the mind.4\f his advisirs wdieu 
his statement by way^^J defence was filed. 
It had bi'en suggestcxl by the INlagistrate# 
whose order necessitated the action. Idle 
action of the Hesjamdent’s advisei's in not 
raising the ]X)int must have been deli¬ 
berate. With knoAvledgc of it, he elected 
to fight th(! action on tlu* ipicstion whether 
Suba N’ai'k cxn Id rightfully be dispossessctl 
of his jaghir lather than on the question 
whether he ought not to bo dispossessed 
and the jaghir utilised for jHilice pur|«)ses. 
The record contains little or no evidence 
pointing to there being any Chowkidari 
Cdiakran lands which could not be resumed 
within the I’ergunnah. On thi' contrary, 
the Huholiari in i’ersian, the genuineness 
of which was accepted by the District 
Judge, |K)ints the other way. The Res¬ 
pondent does not suggest that he has any 
further iwidence. 

I’heir Lordships are therefore of opinion 
that this apjieal should be allowed with 
costs here and below, an<l that the order 
of the District Judge should be restored, 
and they will humbly advise Ilis Majesty 
accordingly. 

Solicitors : Messrs. T. L. Wilson Co. 
for the Apiicllant. 

The Solicitor, India OffU-e for the Res¬ 
pondent. 

11. D. *\ppcal allowed with costs. 


tl) L. B. 42 L A. 80: 8 0 79 0. W. K. 00 
(1014), 
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Sandbbson, C. J. 
Mookerjeb^ J. 
Chaudhori, j. 
1916, 

14, June. 


In the matter o£ Lino¬ 
type & Maohinert, 
Ld., of London and 
Calcutta and the 
Windsor Press of 
Calcutta. 


Indun Stamp Aet {JI of 1899^, Art, S, el. { 0 ), 
jS h. I—Agreement to hire with option of purvhau, 
etamp duty on. A 

An instrument Mcas executed hetween 
if^the Linotype and Machinery, Ltd., and 
the Windsor Press U'hcreby a machine was 
hired by the latter for a period on condi¬ 
tion that the hirer would pay a fixed 
amount on ex-ccution of the deed and 
another fixed amount by equal monthly 
instalment with interest and that on pay¬ 
ment of the full sum with interest the 
machine would become the property of the 
hirer but that until such payment was 
made the machinery would continue to be 
on hire: 


Held (on a reference by the Board of 
Revenue under sec. f>7 of the Stamp Aet). 
—That the document in question was an 
agreement within the meaning of Art. 5, 
cl. (e) of Sch. I to the Indian Stamp Act 
and was therefore liable to a stamp duty of 
eight annas. 

This was a reference by the Board of 
Revenue under sec. 57 of tlie Indian 
Stainj> Act (II of 1891)). 

The Reference was as follows :— 

i. On the 8th June 1914, Lino- 

tyi>e and Machinery, Ltd., of Ijondon 
and Calcutta, and Windsor Press of 

Calcutta, executed an instrument which 
is described as a Hire-l^urchase Agree¬ 
ment whereby one di 4 £>lex double¬ 
letter linotype machine was hired by 
the latter fOr ‘27 months uf>on terms 

and conditions set forth in the docu¬ 

ment. The principal conditions agreed to 
are that the hirers shall pay £135 on the 
execution of the deed and thereafter £640 


by 27 equal monthly instalments, together 
with interest, and that, upon payment of 
the full sum with the interest in the 
manner specified in the document, the 
hired machinery shall become the protierty 
of the hirers, but that until such payment 
is made the machinery shall continue to 
be on hire. • 

2, This document was submitted to 
(ho Collector of 8tamp Revenue, 
Calcutta, by the Solicitors of Linotyias and 
^Machinery, Ltd., for the puriKise of 
having it duly staiiiiied. The Collector 
of Stamp Revenue, Calcutta, has raised 
the (piestion whether a hird-purclhase 
a^ieeiuout is to be stamped as an agree¬ 
ment or as a conveyance. The applicants 
l>roix>sed to stamp it as an agreement and 
urged that in England such a document is 
chargeable as an agreement under sec. 7 
of the Pinance Act, 1907. They contend 
that even if the agreement is takefi to he a 
conditional sale, it comes under cl. (a) of 
the exemptions mentioned in Ai't. 5, Sch. 
J, of the Indian Stamp Act, 1899. They 
point out that there ij^jij^bligatiou that 
the machine should be purchased, and state 
that, in a number of cases, the Lnaebiue 
is returned to the owners after it has been 
])ircd for a certain period. The Collector 
l>oints out that the provisions of sec. 7 
of the English Act cannot be followed here, 
and that it is necessary to consider bow 
such an instrument should be dealt with 
under the Indian Stamp Act, as there is 
no s|)ecial |a:uvision for the stamping of a 
“ hire-puJchase ” instrument in Sch. I 
thereof. He bolds that the instrument 
comes within the term “ conveyance ” as 
defined in see. 2 (10) of the Indian Stamp 
Act^ and is liable to be stamped as such. 

3. Tile Legal Remembrancer, who was 
consulted, considers that there are good 
grounds for bolding that the instrument 
under consideration comes within the 
definition of conveyance and should be 
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stamped in the manner suggested by the 
Colleotpr. The Board concurs with the 
opinion of the Legal Bemembrancer, but 
considers that the question how a hire- 
purchase agreement should be stamped 
is of such importance as to render it neces¬ 
sary that a reference should be made to 
the Hon’ble High Court for an authorita¬ 
tive decision under sec. 57 of the Act. 

4. Printed copies of the document in 
question, of the Collector’s letter of the 
‘28th Japuary 1916 and of the Solicitors’ 
letter of the 6th January 1916, are sub¬ 
mitted herewiUi. 

No. 6 B. S., dated Calcutta, the 28th 
January 1916. 

From— Rai J. LI. Das Rahadqk, Collector 
of Calcutta, 

To—The Commissioner of the Presidency 
* Division. 

Under the provisions of see. 5G (2) of the 
Indian Stamp Act II of 1899, I have the 
lionour to submit the accompanying instru¬ 
ment with a view to obtain a deciskm of the 
Chief Controlling RfU'enue Authority as to 
the correct amount of stamp duty which the 
same attracts. 

2. The document on which no stamp duty 
> was paid at the time of execution was pro¬ 
duced for validation under the Stamp Act 
on payment of annas 8 which was suggested * 
by the applicants, Messrs. Watkins & Co., 
as the proper duty leviable thereon. The 
instrument which is described as a hire- 
purchase contract, was entered into on the 
8th June 1914, between the Linotype and 
Machinery, Limited, of London and Calcutta, 
called the “ Company ” of the one part and 
the “ Windsor Press,” of Calcutta, called 
the Hirers ” of the other part. The parties 
agree to let and to hire a machine for a terra 
of 27 months, upon terms and conditions set 
forth in the document and for the purpose 
of the agreement the hired machinery is 
valued at £675 or Be. 10,125. It is agreed 
that the hirers shall pay the Company as 
hire the sum of £676 and interest by 27 equal 
monthly instalments and that upon payment 
of the ftsd] Boin the said hiring shall cease and 


determine and the hired machine ehall 
thenceforth be the property of the hirers. 

3. In their letter dated the 6th January 
1916, the applicants hgve given their reasons 
for holding that a duty of annas 8 only is 
payable on the instrument. They say that 
in England a hire-purchase agreement --y 
chargeable as an agreement with a stamp 
duty of under sec. 7 eXthe Finance Act 
of 1907. They state that me agreement is 
not a conditional sale and they contend that 
if it is taken to be a conditional sale it must 
be held that it conies under clause («) of the 
exemptions mentioned in Art. 6 of Sch. I to 
the Stamp Act. The principal question for 
consideration they say is whether the owner¬ 
ship of the machine is transferred from 
one party to another. They express the 
opinion that the instrument in question falls 
short even of an agreement to convey, one 
party giving the other only an option to pur¬ 
chase the machinery at a certain price. It 
is said that thgre is no obligation on the 
other party to purchase tlie machine and that 
in a number of cases the machine is returned 
to the owiicr after the same has been hired 
for a certain period. 

4. The contention that under sec. 7 of the 
English Finance Act of 1907 such an instru¬ 
ment is chargeable as an agreement with a 
stamp duty of only Gii. does not seem to be 
correct. An extract of sec. 7 is given 
below: — 

“ Para. 7.—Any agreement for or relating 
to the supply of goods on hire whereby the 
goods in consideration of periodical pay¬ 
ments will or may become the property of 
the person to whom they are supjdied, shall 
be charged with stamp duty as an agreement, 
or, if 'Under seal (or in Scotland with a 
clause of registration), as a deed, as Uie 
case requires, and the exemption numbered 
(3) under the heading ‘ Agreement or ^y 
Memorandiun of an Agreement,’ in the First 
Schedule to the Stamp Act, 1891 {which- 
exempts agreements for the sale of goods), 
shall not apply in the case of any Btukri 
instrument.” ’ ‘ 

It will be seen that a hire-purchase agr^ • 
ment is chargeable as an agreement j| 
hand only and as a deed ii omleir ' 

instrument in question is a 
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seal and as such is liable to be charged as a 
deed. The distinction between an instrn- 
ment lundcr seal and an instrument uiid(M- 
hand only is not recognized by the Indian 
Stamp Act. This is clear from the different 
definitions of the terms Executed u.kI 
‘^Execution ** in the two Acts which ai(‘ 
given in parallel columns beh)w: - 

Definition in M^e Imiian S^famp Act, 
Executed ami Execution used with 
reference to instrument mean Signed and 

Signature.” 

]>cfinit>\on hi the KvijUm/i Stomp Act. 

The expression Executed ” and “ Execu 
tion ” with reference to instruments oof miA/r 
seal mean Signed ” and Signature.” 

A deed under^.seal being not distinguished 
in the Indian Stamp Act from a deed under 
hand only, the provisions of sec. 7 of the 
English Stamp Act cannot he followed here. 
It is necessary, therefore, to consider how 
such an instravment should be dealt with imd(. r 
the Indian Stamp Act. The nature su(*h 
an instrument is viuy clearly describeil in 
sec. 7 of the Finance Act quoted above. It 
is an “ agreement for or relating io tht' ; upply 
of goods on hire whereby tlie in 

deration of periodical payments will or m.iy 
become the property of the p(‘rsou to wliom 
they are Riii)plied.” Thire is clearly a 
transfer in such a transactioji within the 
meaning of sec. 5 of the Transfer of Propei iy 
Act. The interest acquired by the trans 
feree is of the nature of a contingmit interchl 
as defined in sec. 21 of the Trarjsfer of 
Property Act. It seems that an instrument 
creating such a right comes within the scope* 
of the term conveyance which, as defined in 
sec. 2 (10) of the Indian Stamp Act, includes 
not only a conveyance on sale, but eveiry 
instrument by which property, wdicther 
moveable or immoveable, is iransfcuTcd hitir 
vivos and which is not otherwise specifically 
provided for ia Sch. 1. A '' hire-purchase 
agreement is not specificalSly provided for in 
Sph, I, A hiring agreement is so provided 
for, but a hire-purchase'' agreement is 
something more than a mere hiring agree¬ 
ment. It would seem, therefore, that the 
instrument in question is chargeable as a 
conveyance under the Indian Stamp Act. 

6. As regards the contention that if the 
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instrument be treated as a conveyance, it 
should be exempted from stamp duty al¬ 
together under cl. (n) of the excnai)tions 
under Art. 5 of Sch. I to the Stamp Act, 
r beg to state that sec. 7 of the English 
Finance Act specifically provides that the 
e.Nornption isfuot applicable to a ‘^hire-pur¬ 
chase ” agreement. It does not appear that 
there is anything in the Indian Stamp Act 
favouring a contrary conclusion. 

(j. It wdll be seen from the letter of the 
applicants rc*fprred to above that hire-pur¬ 
chase* agreements are executed in large 
iiiunhers in this country. The question as 
to the proper stamp duty payable t>n such 
« (iociinients is, therefore, one of considerable 
importanc:\ In Fmglarid it has bet‘n neces¬ 
sary to make special provision for .such docu¬ 
ments. It i.s desirable, therefore, that there 
should be an authoritative ruling on the point 
here. 

■X- -K- * 

Dated (’aleiiffa, the (Ith Januiiry 191G. 

Demi-official f] oin- -jM^ssas, Watkins & 

Co., Solicitors, 

To The Si!j)eMnteu(h*nt ( f Rtan>[:s, t^al- 

eutta Colb^ci orate. 

He: hivi-jivrrho.'ie torrmicof. 

Your letter of the 4th instant. The agree¬ 
ment in question is in a burn in coniinon use 
ill C^alcutta and India and great numbers of 
these agreements, to our knowh'dge, are 
used by the vendors of machinery, motor- 
ears, ty])ewriters afid idiier engineering 
goods. During the j)ast 15 years all such 
agreements that have passed through our 
hands, totalling sojne hundreds, have been 
stamped annas H each, and no question has 
ever be(*n raised before as to the sufficiency 
of the ^tamp. In ICnglaud, a hire-purchase 
agreemmi is charg('able with stamp duty as 
an agreement (i.r.) (k/. (see sec. 7 of the 
Finance Act, 19Q7). 

The agreement is specially drawn so as to 
prevent any title in the goods passing and 

fail to uindcrstand the Controller’s con¬ 
tention that the agreement is a conditional 
sale. Even were his contention correct, it 
appears to us that the agreement would then 
fall under exemption (a) to Art. 6 of the 
Stamp Act, as being an agreement for or 
relating to the sale of goods of mer^^handi^s^ 
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oxchmvely in which case it is not liable to 
duty at all/' 

The ^hole question really is as to whether 
the ownership of ‘the machine is transferred 
from one party to the other. The deed it¬ 
self cleai'ly says that the property is hired 
and there is an option lo the .Jih er to buy 
the property at a fixed price should he so 
desire. The matter is one of great im¬ 
portance to the mercantile coiniinmity, 
as one of the main objects of a hire-purchase 
agreement is to iireveiit the maehinery vest¬ 
ing in the Official Assigmu* in the event of 
the hirer becoming insolvent. 

Lord Esher iias clearly laid down that the 
duty on a conveyance only attaches when 
the i)arties proceed ti.) tJiat conveyance and 
an agreement to convey is not i)i itself a 
conveyance (see (^oftnHis'^fone rs v. .] injus (2). 

lu our opinion tin' picseiit instrument 
falls short even of an agreement lo e{)fivt‘y 
as, as already ])ointed out, one prnty gives 
the other ♦an option to piirciiase the 
ma(?hinery at a certain price. Tln're is no 
obligation whatever on the other party to 
purchase and in a number of cases they du 
nut do so and the machine is returned to the 
owners after the same has been hired foi* a 
certain period. 


Af/tremenf for Ihe /thr of macJiinrri/ 

^ (Aocuvtfnt), 

H. P. O. (India.) 

An Agreement made tin*, eighth day of 
June 1014 between Linotype and Machinery 
Limited of 188 and 189 Fleet Street in the 
City of London and of Calcutta (hereijuiFter 
called '^the Company'") of the one part 
and the Windsor Press of U British Indian 
Street, Calcutta (hereinafter called the 
Hirers") of the other part. 

Whereby it is agreed as follows: — 

1. The Company hereby agree to l<‘t 
to the Hirers and the Hirers hereby 
agree to hire for the purpose of carrying 
on the Hirers' business of printing, 
one duplex double letter Linotype Machine 
(hereinafter referred to as the hired 
machinery'’) for tlic term of 27 months 
from the date of delivery of the niachiuery 
i2) L. R. 28 Q B. D, 594 at p. 696 (1889) 
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Upon the terms and conditions herein con¬ 
tained and for the purposes of this agree¬ 
ment the hired machinerj^ is hereby admitted 
and agreed to be of the value of £675 or 
Rs. 10,125 f.o.b. English port. 

2. The hired machinery shall be erected 
by the Company, upon the premises of 
Hirers at 11, British Indian Street, C^^alcutta, 
as soon as the Company a\ reasonably able 
to deliver the same but the Hirers shall 
not have any right or power to cancel or 
rescind this agreement in case of any delay 
in dclivc'ry of the hired machinery or any 
part theicof arising through strikes, combi¬ 
nations of workmen, lockout of workmen, 
.•or any other cause whatever beyond the 
control of the CVunpany nor shall the Com¬ 
pany under any circumstances be under any 
liability to ihe Hirers for any damage < r 
loss directly or indirectly auKcd by or 
attributable to delay in df*liv(Ty of the 
Hired Machinery (»r any [lart iherci»f arising 
from any cause whatever. The Company 
will supply fjee of charge the services of a 
skilled mechanic for the erection of the hired 
machinery, any other labour employed 
in erecting the hir(‘d machinery shall be at 
the cost of the Hirers. 

.'L The IHiers shall pay ihe Company 
as hire the sum of £675 or Rs. 10,125 and 
interest as follows;—£135 or Rs. 2,025 to be 
paid on the execution of this agreement and 
the sum of £540 or Rs. 8,100 by 27 equal 
monthly instalments of £20 or Rs. 300 each 
* the first of such monthly instalments to be 
paid one month after erection of the 
machinery and the remaining instalments on 
the corresponding day of every first, calendar 
month thrreafti:r and also together with each 
such inoiithly instalments interest for that 
month upt*n that instalment and all the re¬ 
maining future instalments at the rate 
of six per (fcnt. t)er annum, such interest in 
the case of the first of such monthly instal¬ 
ments being calculated from the date of 
y erection of the hired machinery. All charges 
for packing, fredght, marine insuraRcej 
landing, clearing, &c., shall be paid by the 
Hirers to tlie Company on delivery of the 
niachiinny. If the Hirers shall fail to .pay 
any smii iustalmcnt and interest or any 
part thereof on the due date ttiereof the 
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amount so in arrear shall bear interest until 
payment at the rate of seven and one-half 
per cent, per annum. The Hirers shall on 
the execution of this agreement hand to the 
Company customary fradc bills for the re¬ 
spective amounts of the said instalments of 
hire and interest payable under this agrec- 
^lent and such bills shall respectively be 
made payable ojf the dates on which such 
instalments aiw interest are respectively 
payable under this agreement and shall bear 
interest at the rate of seven and one-half per 
cent, per annum after due date. The said 
bills shall be a collateral security for 
the payment of the said instalments and 
interest and the giving thereof shall not 
S'Ufipend or affect any of the remedies of tlit' 
Company hereunder. 

4. The Hirers shall not during the con¬ 
tinuance of this agreement in any way sell, 
assign, sub-let or otherwise >3art with the 
possession of the hired machinery or any part 
or parts thereof or assume the ownership 
thereof or remove from the said premises 
or from one building to another the hired 
machinery or any part or parts thereof or 
attempt so to do or part with possession 
of their interest in the said premises where 
the hired machinery is kept without first in¬ 
forming the Secretary of the Company of 
such intended removal and receiving his con¬ 
sent in writing to do so. The hired 
machinery shall at all times be at the risk of 
the Hirers who shall bear any loss arising 
from the destruction or loss thereof of 
damage thereto, however caused and shall 
take all reasonable care thereof during the 
hiring period and shall permit the Company 
Qt its Agents at all reasonable times to 
inspect the same and if at any such inspec¬ 
tion any part or parts of the hired machinery 
shall be found broken, damaged or destroyed 
the Hirers shall forthwith at their own ex¬ 
pense and to the satisfaction of the Engineer 
of the Company replace and repair the parts 
so broken, damaged or destroyed. The^ 
Hirers shall not at any time during the 
hiring purchase any parts or matrices 
as may be required to be used with or in 
connection with the hired machinery except 
from the Company who shall from time to 
time supply the same at their ordinary 


prices current in India at the respective dates 
when such parts or matrices are ordered. 

5. The Hirers shall punctually pay all rent, 
rates and taxes payable in respect of the 
premises where the hired machinery or any 
part thereof is kept and shall upon demand 
produce to the Company or its Agents the 
current receipts for the said rent, rates and 
taxes, and in the event of the same being in 
arrear the Company is hereby empowered ttj 
pay the same and any expenses attendant 
thereon and the Hirers shall on demand 
repay to the Company any sum so paid. 

(5. The Hirers shall at all times during the 
lujing keep affixed in a conspicuous position 
or positions on the hired machinery such 
plate or plates as the Company may provide 
for denoting that- the hired machinery is 
the projierty of the Company and the Hirers 
shall not at any time during the hiring re¬ 
move or obliterate any of such plates or 
allow the same to be removed or obliterated. 

7. The Chunpany shall insure the hired 

machinery against fire in a recognized Traiff 
l^'ire Insurance Office in the sum of £690 or 
Rs. and the Hirers shall on demand 

repay to the Company the premiums paid. 
The Company shall if requested produce to 
the Hirers the policy^! insurance and the 
receipts for the current premiums payable 
for such insurance. 

8. If any of the said instalments of hire or 
any part thereof shall be in arrear and um 
paid for one calendar month after the same 
shall have become due or if the Hirers shall 
at any time fail or nc^ect to perform or 
observe any of the agreements or provi 
sions herein contained and on their part ir 
be performed and observed or if a distress 
or execution shall be levied or issued upon oi 
against^ any of the chattels or property o 
the Hirers or if an order shall be made or ai 
effective resolution passed for the winding 
up of the Hirers or if a Receiver shall b< 
appointed of the undertaking of the Hirer 
or any of their assets, then and in any sue) 
case the (Company may without notice to th' 
Hirers terminate the hiring and may by it 
servants or Agents without any preyiou 
notice to the Hirers enter upon and into an. 
premises or buildings where the hire* 
machinery or any part or parts thereof ma 
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be and seize, retake poBsessiun uf and remove 
the same to such place as the Company may 
think fit notwithstanding any payments pre¬ 
viously made by the Uirors. 

9. If the hiring shall be determined under 
cl. 8 hereof no person shall have anyf claim 
or demand against the Company in reHi)ect 
of any payments pn’viously made by the 
Hirers all of which shall in every such case 
as aforesaid be absolutely forfeited and the 
Company shall be eniitlc-d to recover from 
the Hirers or their estate all instalments of 
hire then in arrear (if any) with interest 
thereon as afose.said and a pro])ortionate 
pari of the current instalment and interest 
up lo the date of the determination of the 
hiring and in addition such sum (iPany) as 
shall be required with the money so to be 
paid for hire (exclusive of interest) and thc 
suin previously paid for hire (cx<dusive 
of interest) to make up a sum equal to (K) 
per cent, of the amount of JU(i75 or Rs. 10,12."^ 
payable as hire under cl. 3 hereof and the 
Company shall also be entitled to recover 
from the Hirers or their estate all costs and 
expenses including levy inourred in or about 
the entry, seizure and removal under this 
agreement and the Hirers shall not nor shall 
any person claiming through them commence 
or maintain any action, counterclaim or 
proceeding against the CumiMiny its servants 
or Agents by reason of the Company taking 
possession of the hire<l machiney or by 
reason of the temporary possession by the 
Company t)f the premises where the hired 
machinery or any part thereof may be for 
such time as may be reasonably occupied in 
its removal. 

10. The Hirers may determine the hiring 
on any of the montlily days hereinbefore 
appointed for payment upon giving to the 
Company three calendar months’ iirevious 
notice in writing of their intention so to do 
specifying the date on which the hiring is to 
terminate and upon delivering up the hired 
machinery to the Company on or before that 
date carriage paid and in good reihiir as pro¬ 
vided by cl. 4 hereof at such place in India 
as the Company may appoint and at the same 
time paying to the Company all monies pay¬ 
able hereunder up to that date and in addi¬ 
tion such sum (if any) as with the sums then 


and previously paid for hire (exclusive of 
interest) shall be required to make up 
a sum equal to (>0 per cent, of the total 
amount of dU675 <»r Rs. 10,125 payable as hire 
■under ol. S hereof. 

11. If the* hiring lu'rehy constituted shall 
be determined under cl. 8 or cl. 10 the Com¬ 
pany shall upon payment of all sums payable 
under cl. 9 or cl. 10 hereof as t’^ case may 
be return to thryllirers duly cancelled such 
of the bills ment'Aned in cl. 3 hertof iia shall 
not at the time of such payment have fallen 
due. 

12. Upon payment by the Hirers to the 
t!t)mi>any of the full sum of £675 or Rs. 10,125 
an interest payable hereunder before or on 
ilu' days and in manner aforesaid the hiring 
shall cease and determine and the hired 
machinery shall theiiceforlb be the property 
of the Hir«'rs hut until such full payment the 
lull'd nuK'hineiy shall remain the sole and 
absoliile property of the Company, and is 
only lot on hire to the Hirers. 

» 

In witness whoroof the Hirers have caused 
their common seal to be hereunto aflix(?d the 
day and year first above written. 

The common seal of the Windsor Press was 
hereunto aflixed-* 

(I. F. PuiDoK, ]*mitrivfur., 

In the presence of 

R. Rowland, Manatjer- 
A. N. WakdlFjY, Mxinatfvt\ 

LivofijiK Machirurt/, Llunied, 
\Thc (h)npani/\% representatives are not 
authorized to consent to any altera- 
t'ion of this Ayreemnit.} 

MEMORANDUM FOR LANDLORD. 

To Linotype and Machinbey, Limited. 

In consideration of your supplying to the 
within-named Hirers the within-rnentioned 
machinery upon the terms of the within 

agreement I, the undersigned. 

of.being the landlord of 

the premises withiji mentioned at which the 
said machinery is to bo placed hereby agree 
with you* that 1 will not at any time here¬ 
after during the continuance of the caid 
agreement distrain or take tjie said machi** 
ncry or any part thereof for rent ia arrear 
or otherwise, and that I will at any tiiue or 
times allow the same to be remov^ by you 
or the said Hirers Iroto tba jiaid premises 
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In the matter of Linotype Machinery, 

without notice -and without any charge 
whatever." 

The Advocate-General (Sir S. P. Sinhu) 
for the Board of Revenue submitted that 
he csould not support the vicnv taken by the 

Board. 

Mr. P^L. Bttcklaud appeared for the 
Company. 

The Judgment of the Court was a.s 

followB:— 

Sanderson, C. J.—In this case 1 am of 
opinion that the document in question is 
an agremeent and not a conveyauce. 

The document in question has l)een 
somewhat loosely described in the ri'fer- 
ence to us as a hire-purchase agreemejit. 
In order to ascertain what the real cireei 
of the document is, wc must of cour.se 
look at the terms of the document : and, 1 
am bound to say that when I heard llie 
document read by the learjied Advocate- 
General, the thought that camt* to my 
mind was that the [wiiit wus not ingiiahle. 
Therefore I was not at all siujaiscd to Jiear 
the learned Advocate-General .say, as one 
would expect him to say umter sucJi cir¬ 
cumstances, that in his opijiion the [X)int 
was not arguable. Even apart from the 
decision in Helby v. Mathetea (1) which 
has been cited to us, it is obvious upon the 
face of the document in question that it is 
an agreement and nothing more than an 
agreement. Eurtjjier than that it is not 
even an agreement to purchase but simply 
an agreement to hire the machinery in 
question with an option on the part of the 
hirer to purchase. 

Under those circumstances in my judg¬ 
ment the answer which must be given to 
this r^erence is that the document in ques¬ 
tion is an agreement within the meaning 
of Art. 6, cl. (c) of Sch. I to the Indian 
Btamp Act and is therefore liable to a 
stamp duty of eight annas. 

(l; [1895] L. R App Om. 471. 


[Voh. M. 

Ld. and Windsor Press of Calcutta. 

Mookerjee, J.—I agree. 

CiiAUDHi^Ri, J.—I agree. 

The Government Solicitor for the Board « 
of Revenue. 

Messrs. Watkinson it (U)., Solicitors, 
for the Company. 

S. C. M. Reference di.<ichargcd. 

[OIVIL APPELLATE JUBISDIOTION.l 

J* P. Apr. No. 59 of 1914. 

Baku Narenuha Bnu- 

Sandekson, C. j. 

Mookkimee, j. Defendants, Appellants,' 

fOlG, [ *’• 

31 Mav. Babu Jogbndra Nath 

Roy and ors,, Plaintiffs, 
Respondents. 

Cu-oivuers—Suit to recover joint potteeeion, when 
liee—Ouelvr hjf other co-sharer, what amounts to — 
Claim and e.rtrjise of exclusive t‘tle untier a leise 
/tom a stranqer — When co skater in possession 
may i tep exclusive possession—Change of case tn 
sscond appeal — Remand, prayer for. 

The i>/Olhs owners of an estate A sued, ■ 
the reniainnnj 1/Oth owners for j^eoyeru of 
joint jxissession with the latter of certain 
lands within the estate. The latter in 
defence stated the lands in suit were part 
of estate R, which the owners of that estate 
had given them in lease. This having 
been found against in the Court of first ap¬ 
peal, the Defendants in second appeal 
prayed to be allowed to set up the defence 
that they had been in ueeupation oj the 
lands as co-sharers and were cultivating the 
same as such u dfi the consent of the Plain¬ 
tiffs. The prayer was disallowed, and 

Hold —That this was a ease of exclusion 
of co-sharers by other co-sharers and the 
Plaintiffs were entitled to a decree for 
joint possession. 

Watson & Co. o . Ram Chund Dutt 
(1), Lachmeswar Singh v. Manowaii 

( 1 ) L. B. 17 I A. tIO: 8 . G I. L. R. 18 Oftt 
10 ( 1890 ;. 
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Hossein (2) and Mohesh Naeain v. 
Nawbut Pathak (3) distinguished. 

* Mookebjee, J .—The rule laid down in 
Watson & Co. v. Ram Chund Dutt (1), 
is a rule of justice, equity and good con¬ 
science and must he a-pplied with reference 
to the circumstances of the individual case 
before the Court. 

PrimSp facie co-owners are entitled to 
hold joint possesfiion of joint properly, and 
consequently, if one co-sharer seeks to 
defeat the claim of another co-sharer to 
joint >possession, special rireumstanccs 
must be alleged and cMiO/blished to justify 
exclusive occupation by one of them. 

The principle dedueiblc front the cases if 
th-at a co-sharer who has been ousted front 
joint property is entitled It) rceorer joint 
possession. 

To constitute ouster a physical eviction 
is ttoi essential; if a eo-owncr is itt jiosses- 
sion on behalf of or under ait advcr,se elaini- 
ant under such eiiennistanees as to evi¬ 
dence a claim of exclusive nglt> and lille 
and a deniwi of the rights <jj the other 
eo-owners, there is an ouster in lair. 

When one co-owner accepts a deed of 
the wltole property from one who has no 
title and claims and exert iscs the rights 
of sole ownership under a denial Of any 
other person s right in the premises, he is 
in adverse possession to the exclusion of 
his co-sharers. 

This was an appeal under sec. 15 of the 
Letters Patent from a d(u;isioii (d the 
Mulliok, J., dated the 19th May 1914, 
in S. A. No. 1468 of 1908, which had 
been preferred from a decision of Babu 
S. N. Mitra, Subordinate Judge of Farid- 
pur, dated the Slst March 1908, modify-* 

(1) L. R. 17 T. A. 110: 8 c I. L. R. 18 Cal 
10 (1800 i. 

(2) L. B. 18 I. A. 48: 8 c I. L, R 10 Cal 
28S (1808. 

<8) 1. L. R. 82 Oal. 887: a. o. 1 C. I. J. 487 
^I006> 


ing a decision of Babu Birendra Kumar 
Butta, Munsif, Bhanga, dated the 16th 
June 1907. 

The judgriient of Mullick, J., was as 
follows :— 

Mullick, J. —The land irj| dispute 
consists of three plots measuring four 
bighas. For th«^ sake of convenience 
I will di'scribo them as plots (a), (b) 
and (c) corresponding respectively to 
plots ka, kha and ga. The Plaintiffs 
claim this land as part of their 
c.state No. 6557, in which they were co- 
sliarers to the (;xtcnt of 13 annas 4 pies, 
iin<l the Defendants Nos. 18 and 19 
to the extent of 2 annas 8 pies. The 
Plaintilfs allege that these Defendants 
tf)getbeT* with other Defendants have dis- 
)K)s.sesse<l them. The Defendants Nos. 20 
and 21 cliiim the lands as appertaining to 
their ^louza I Vol)hakardhi, estate No. 2.540. 
They allege (hal plot (fd is debutter land 
iti ihe posst'Ksion of (heir tenants and that 
pints Of) and (b) together with the rest of 
the monza have been leased by them in 
pafiii to the Defendants Nos. 18 and 19. 
The Defendants Nos. 18 and 19 supptjrt 
this case and claim to be in possession of 
I dots («) and (b) through their tenants for 
over 40 years. The remaining Defendants 
are tenants. 

The Munsif found that the lands in suit 
were not included within the Plaintiffs’ 
vioihza. He also found that the suit was 
l)arrcd by limitation, and was bad for mis¬ 
joinder of causes of action. On appeal, 
the Subordinate Judge found that the land 
was situated within the Plaintiffs’ mouza 
and he has decreed the suit giving the 
I’laintiffs joint (wssession with the Defen¬ 
dants Nos. 18 and 19 with mesne profits 
to be ascertained in the execution depart¬ 
ment. The Defendants Nos. 18 and 19 
prefer this present second, appeal. 

A preUminip7 ob]eotjk»i is taken to the 



1260 


THE CALCUTTA WEEKLY NOTES. ‘ 


[Voji. XX. 


% 


Babu Nahendea Bhusan Roy v. Babu Jooendra Nath Roy. 


effect that substitution l^as not been made 
in due time of the heirs of the Plaintiff 
Jogendra Nath Ray and th^ Defendant 
J)ebendra Nath Ray who died respective¬ 
ly on the 15th October 15)09 and 27th 
Novemboff 1909. Substilulion subject to 
objection Avas allowed t^be made by the 
Bench in which the appeal was tiled. T 
have now heard the parties and their 
objection to substitution after the propi'r 
lime and am satislied that tluu’c w’us sufli- 
ciont ground foi- (he delay. That ground 
is that owing to the death of an iiuportaid 
servant of the A])i>ellant, it was not known 
that Jogendra Nath Ray and Debendra 
Nath Ray have died. It is exfdained that 
there was great confusion among the 
|>apers of the deceased servant. 'I'lio 
delay under the ciivunistances is jusiifiabli'. 

I next proceed iu discuss (he nu rits i)f 
the apiteal. 

The first question is wliethei' a decre'^ 
for joint possession can at all i>i’ sii.siaiti’ :l 
in this case, or nlietliei the [»ropt't icui.'dv 
for the Plaintiffs i.s to sue for ])ai(ition. 

Prirnd faciv, it would appcsir iJiat the 
case of Walson it Co. v. Ham Chund 
Dutt (1) is a bar to the I’laintiffs’ prayer 
for joint i)oa.ses8ion. But that case is 
distinguished on the ground tiuit in order 
that a co-sharer Defendant may avail hiin- 
self of the principle laid down m that ease, 
he must show that he has been engaged in 
a proper course of cultivation. In the 
present suit the co-sharer Defendants 
having set up a title adverse to that of 
the Plaintiffs and inconsistent with the 
plea of joint ownership, it canj.ot be said 
that they are carrying on a proper course 
of cultivation. I think that there is no 
substance in the distinction sought to be 
made. 

In the case of LachmeswaT Singh v. 

(J) L. R. 17 1 . A, no : s. 0 . I. L. R 1 $ OhU 
10 (1890). 


Manowar Ilossein (2) their Lordships 
observed as follows :—“ But then they , 
ask to have it declared that the river and 
the ferry are within Monza Baigra and 
that the Defendants may be restrained 
fi'om offering ojrposition to their posses¬ 
sion. If the Defendants had not denied 
that title, it W'ould clearly not havi* been 
proper to give them any such relief. 
Should it make any difference in this 
t<‘'pcci that when asked to account for 
iln* profits of lb<’ terry, the Defendant has^ 
soiigJi^ to j)rotect^iimsclf by setting up a 
title in himself to the ])rofits of the ferry 
and to the landing places'? With some 
doubt tlieir Ijiirdsliips think not.” 

l’|K»n the authority of the above case it 
would apfwar that oven if the Defendants 
at the trial set up the plea that the lands 
\\(‘ie not .situated witliin the numza jointly 
held by them with the T’Jaintiffs, that ]>lea 
utaild not he suffieiint to tleprivo them of 
ll>e benefits of the equitable jn’ineiples laid 
down in ll''at.s‘ou’.v ease (1). ^'besc ju'in- 
eiples have been further di.scusscd in 
\f(>!u‘sh Narayan v. Nawbu Pathnk (3) 
and Iht^ conclusion at w'hich the Court 
arrived was that when the Defendant has 
not received more than his just share he 
is under no liability to account to his other 
CO- sharers. 

In the case before us there is no evi¬ 
dence that the profits made by tlio Ap¬ 
pellants from t^c four bighas in suit are 
more than thdr just share. Therefore 
they are not liable to account to the Plain¬ 
tiffs. 

It is also to be noticed that there is no 
findingvthat there has been any exclusion 

( 1 ) L. B. 17 1. A. no : 8. o, 1 L. R. 18 Cal, 

10 (1800). 

(2) L.|R. 19 J. A. 4S: 8 c. 1. L. R. 19 Oal 
268 (1898). 

(8) I. L. R. 82 Cal. 887 : 8. «. 1 0. L J. 487 
(1906). 


A 
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of -the Plaintiffs from enjoyment of the 
common property. The pica at the trial 
that the land was not i>art of the Plaintiffs’ 
mouza does not in my opinion amount to 
exclusion. 

In this view of the case the Plaintiffs 
are n’ot entitled to a decree for joint |) 08 - 
session. 

It is not necessary therefore to consider 
the question whether mesne profits should 
or should not be allowed and wliether the 
.suit is bad for misjoinder. 

The ap|)e^l succeeds. The decree of the 
lower Appellate Court is discharged and in 
its place there will be a decree merely 
declaring that the land in suit a]>[)crtain 
to the Plaintiffs’ mouza. 

The A]>pellant8 will get thefr costs 
throughout. 

Babu Surendra CJwndra Sett for the 
Appellants. 

Dr. Dwarka Nath Mitter (for Babu 
Provas Chandra Mitter) for the Respon¬ 
dents. 

m 

The Judgment of the Court was as 
follows :— 

Sanderson, C. J.—In this case, in rny 
judgment, this api>eal should be allowed. 

The action was brought by the I’lain-* 
tiffs claiming a declaration of their title to 
5/6ths share in a certain projwty, and 
also claiming that on the declaration of 
that title the Plaintiffs should be admitted 
to joint possession with their co-sharers 
and they also claimed mesne profits. 

In the first Court the suit was dismissed 
altogether. In the second Court, the 
Plaintiffs obtained a decree for a declara¬ 
tion of their title and for joint possessioil 
with tJbieir co-sharers who are Defendants 
Ups. 18 and 19. Defendants Nos. 18 and 
19 appealed. 

Mr, Justice Muliick upheld the decree 
so far m it concerned the title, but held 


were tuot entitles! to 
with their co-sharers, 
case were : “ Pirst— 

Is the suit barred |)y limitatioji? 

Second—Is tho suit bad fur defect of 
parties ? 

Third—I.s tho suit bad for miKjoiiidojiXjf 
parties and causes of airfion? 

Fourth—Does tho laud in suit apper¬ 
tain to jMouza ^Nluksudpur and zeiuindari 
No. 55.57 

Fifth—What relief, if any, are the 
Plaintiffs entitled to*/ 

Sixth—Have thi‘ Plaintiffs their alleged 
right to the lands in suit? 

In the Court of first instance, one of the 
material ixjints in /di*^pGtu between the 
f>arties was as to whether the land in 
dispute belonged to zeniindai'i No. 5557, 
or to estate No. '254.0, the Defendants 
alleging that they admitted that the I’lain- 
tiffs were entith'd to 5/6ths share in 
zemiiidari No. 5557, and that they, the 
Defendants, wore entitled to l/tith share 
in that zenundari : But they also alleged 
that the land in question did not belong to 
No. 5557 at all, but belonged to No. 2540. 
Their case was that the owner of estate 
No. 2-540 granted to these Defendants, 
Nos. 18 and 19, a lease, by reason of 
which they settled the land with the 
tenants in the year 1890, so that the De¬ 
fendants were alleging that the Plaintiffs 
had no interest whatsoever in the land 
in question; but that on the contrary 
tho land belonged to the ownex* of 
estate No. 2640, and that they were 
tenants of the land. 

The question 'stated by the learned 
Judge of the first Court ot appeal were 
in substance the same as what they were 
in tho first Court, but they were 
stated rather differently. The first issue 
was whether the PlaintfiEEs* claim was 
barred by limitation. ' Tbe ' second was 

w.;- 


that the Plaintiffs 
joint ixxssession 
The issues in the 
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wliether the disputed land was within tlu* 
Plaintiffs’ zemindari in Mouza Muksiid- 
pur and whether the Defendants had the 
alleged right. That (ight is one which I 
have just now referred to, namely, the 
right of lessees under the owner of 
Iro. 2540. The third issue was wheth(‘r 
the Plaintiffs wire entitled to got Wias 
})ossession and toasilat. 

Now, the learned Judge of the first 
appellate Court hold that the land in ques¬ 
tion was ])art of estate No. 55.57, as the 
IMaintiffs alleged, and thereby decided 
that |>oint against the Defendants. He 
also held that the case was not barre<l 
by limitation. 

Then when the case came to the High 
Court, the Defendants Nos. 18 and 10 
shifted their ground : They realised that 
they must now approach the ease from the 
point of view that the land in question 
was part of No. 5557, although all along 
they, the Defendants, had as.'-erlcd that 
it belonged to No. 2540, and they urged 
that inasmuch as they, the Defendants 
Nos. 18 and 19, were co-sharers with the 
Plaintiffs in that estate. No. 5557, and 
they had been in occupation thereof, they 
could not be deprived of [joHsession, 
placing reliance upon the cases which have 
been referred to in the course of Mr. .liistice 
Munich’s judgment. The first of these 
cases wa^ Watson »f' (U). V. U<nn Churid 
Duitt (1), the second was Lachmeswar 
Singh v. Manotcar Hossein (2) and the 
third was Mohesh Narain v. Natebut 
Pathak (3), in which Mr. Justice 
Harington and my learned brother Mr. 
Justice Mookerjee gave*the decision. In 

(1) L. B. 17 I. A. 110: a. o. I. L. B. 18 Cal. 

10 (1800). 

(8) L. R. 10 L A. 48: a. 0.1. L. R. 10 Cal 
S88 (1803). 

(8) I. L. B. 88 CU. 887: a. 0. 1 0. L. J. 
487 (1003). 


WEEKLY NOTES. fVoL. XX. 

C 

Jogendra Nath Roy. 

my judgment, none of those cases covers 
this case. The Defendants Nos. 18 and 
19 asserted all along that their right to 
the land in question depended u|)on the 
title of a third person, namely, the owner 
of estate No. 2540, and that they wore 
in jX)ssessioh of the land under that per¬ 
son. They disputed the Plaintiffs’ allega¬ 
tion that this land was part of the 
zemindari of which the Plaintiffs and the 
Defendants were co-sharers ; and, conse¬ 
quently, this case does not come within the 
decision in Watson d Co.’s egse (1), 
• which is the basis of all these cases for 
this reason : In that case the land was 
held by two i)ersons in common, one of 
whom W'Us in actual occupation of a part 
cultivating it as if it had been his separate 
property ; the other co-sharer attempted 
to enter on the land : the co-sharer in 
occupation resisted and it was held that 
as the resistance was made for the object 
of protecting himself in the ])rofilab’c use 
of the land in good husbanding and not 
in denial of the other’s title such resistance 
was no ground for proceedings on the j)art 
of the other to obtain a decree for joint 
possession. In this ease Defendjints 
Nos. 18 and 19, although, us a matter of 
.fact it turns out now that they wt'rc co- 
sharers of the land in question, had in fact 
all along been setting up the interest of a 
third party and were denying the title of 
the Plaintiffs. For this reason I think 
that t^is case in no way comes within the 
decision in Watson d Co.’s case (1). The' 
passage in the subsequent case [Laehmes- 
war Singh v. Manowar Hossein (2)} 
which was read at my request by Dr. 
Dwarka Nath Mitter shows that that deci¬ 
sion was based upon the reason that al- 

(I) L. B.17 I. A. 110 : •. o. 1. L. R. 18 qjO. 

10 (1880'. 

(8) L. R. 10 L A. 48 ! «, o. 1. L. R. 18 Oti, 

838 (1888,*. 
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though the co-sharer had set up the ferry 
and at one time had disinited the right 
of his‘co-sharerti to have anything what¬ 
ever to do with it, it was held that although 
he hiid. taken up that position, he did not 
interfere with the Plaintiffs’co-sharers’, 
possession of the river and he in fact did 
not exclude any tjo-sharers. In the 
present case,- the J^efendants did exclude 
the co-sharcrs : Through their servants, 
they occuined the land not as co-sharers 
but, as already pointed out, setting up the 
title of* a, third party and denying the 
-Plaintiffs’ title and by so doing they ex- 
clude<l the co-sharers, the. Plaintiffs. For 
these i‘eas<.)ns the cases to which T have 
referred do not cover this case. Tlie 
learned Judge, I think with great respiH't 
to him, was misled when ho thought there 
was any similarity between the facts of 
this case and those of the above-mentioned 
cases. 

With regard to the last j)oint which was 
urged by Dr. Dwaika ]S’ath M it ter, namely, 
that this case shdidd bo remitted to the 
Ck>urt of first instance, in order that an 
issue should be tried between the. I’lain- 
• tiffs* and the J^efendants, treating them 
both as co-sharers, and in order that the 
Defendants might be allowed to set up* 
the defence that they had been in occupa¬ 
tion of the land in question as co-sharers 
and were cultivating the land as co-share) s 
with the consent of the Plaintiffs, 
although personally I am always most 
anxious that the real issues between the 
l^arties should be investigated, especially 
if that cun be done by making proper 
provision as regards costs, I do not think 
that this is a case in which wc should do* 
that. It has been jiointed out by my 
learned brother Mr. Justice Mookerjee 
that this litigation has been going on for 
the last ten years and it was not until the 
last momeint when the case came before 


Mr. Justice Mullick in the High Court 
that this point apparently was ever thought 
of. Besides it was quite inconsistent with 
the case set up in* the Courts below. I 
do not think we woiild be doing jiisliee to 
the Plaintiffs in this case if we were to 
accede to this argximent of the leaned 
Vakil. 

For those reasons I think this ajipeal 
should be allowed, the judgment of Mr. 
Justice !Mullick set aside and that of the 
first Appellate Court restored. The 
Plaintiff's are (‘iititled to their costs of this 
• appeal and the ap{)eal before Mr. Justice 
Mullick. 

Mookerjkb, J.—1 agree that the judg¬ 
ment of Mr. Justice Mullick cannot be 
supported. 

The Plaintiffs instituted this suit on the 
23rd February 19UG, for recovery of |)o8ses- 
sion of a parcel of land iqxm declaration 
of title. Their case, shortly stated, was 
that the disputed land was ctmprised. in 
estate No. 5557 on the revenue rolls of 
the Collector of Faridpur, that they, along 
with the eighteenth and nineteenth De¬ 
fendants, were proprietors of that estate 
in the {)roportion of five to one; and that 
on the 18th February 1897 their co-sharers 
an-d the other Defendants had unlawfully 
taken exclusive possession of the land. 
They prayed accordingly for recovery of 
joint ix)SHe8sion on declaration of the 
aforesaid title to a 5/6th share of the land 
in suit. The defence in substance was 
that the disputed land was not comprised 
in estate No. 5557, that it did not consti¬ 
tute the joint pr8j>erty of the Plaintiffs 
and their co-sharer Defendants, that it wa-s 
the property of two other Defendants who 
Were proprietors of another estate N-o. 2540 
on the revenue rolls of the Collector of 
Faridjuir, and that the Defendants wqre 
lawfully in possession as leases'under the 
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proprietors of that estate. The J>efen- 
(lants further jileaded that the suit was 
barrixl by limitation, inasm^ich as neither 
the Plaintiffs nor the defendants as their 
co-sharers had been in occu 2 )ation of land 
as included in estate No. 5657 "v^ithin VI 
y^rs antecedent to the institution of tlu* 
siiit. The Pouryof fir.st instance found 
upon the questions of title and limitation 
against the JMaintili’s and dismissed the 
suit. Upon ap 2 )eal the Subordinate .fudge 
came to the conclusion, first, that th(‘ land 
was included in estate No. 5557 as allc'ged 
by the Plaintifl’s and not in estate 
No. 2540 as asserted by the Defendants, 
and, secondly, that the Plaintiffs had been 
in |x>8session within 12 years of the insti¬ 
tution of the suit. The Subordinate dudi^c 
accordingly made a decree in favour of tite 
Plaintiffs, which entitled them to recover 
posse.ssion to the extent of their o/Oth 
share jointly with the co-sharer Dtden- 
dar\ts. 

On appeal to this Court, the decree of 
the Suborilinatc .fudge was assailed prin¬ 
cipally on two grounds, niimcdy, first, that 
tile* decision uas erioneous in resjiect of 
the question of title; and, si'comlly, that 
even if tin* (piestion of title was deemed 
eoneluded by the decisioti of the Suhoi- 
dinate Judge tin* Plaintiffs were not en¬ 
titled to a decree for joint |x)ssessioii of 
the land.. ^Ir. Justice Muiliek has held 
that the Plaintiff's are not entitled to joint 
jiossession, and he has placed reliance ujion 
two decisions of the Judicial Committee, 
namely, Watson <£• Co. v. Ham Chund 
Dutt (1) and' Lachmeswar Sintjh Mono¬ 
war Hossein (2). • 

This decision has now been assailed on 
behalf of the Apjiellants ujxin two grounds, 

(1) L. R. 17 I. A. 110: B. c. I. L. R 18 CkI. 

10 {1800). 

{2) L. R. 10 I. A. 48 t B c. I. L. R. 19 Oal. 

268 ( 1893 :. « 


namely, first, that the Defendants should 
not be allowed, at this stage of the case, 
to fall back upon their position fis co¬ 
sharers and to defeat the claim for joint 
fiossession of the land on the ground that 
they were entitled as co-sharers to take 
exclusive ixissession of the disputed land : 
and, secondly, that even if the Defendants 
he 2 >ermitted to rely upon their status as' 
co-sharers, the decisions mentioned are of 
no assistance lo them. Jn my oiunion. 
these contentions are W'ell-founded. 

It is jilain that the Defendants, ^‘ven in 
• their aj>f)eal to this Court, sought to 
maint'iin the jiosition that they had 
entered njion the land as lessees under the 
jiroprietors of the estate No. 2540. It was 
not until after they had failed u])on ihut 
poinl, that they turned round and relied 
upon their jiosition as co-shurers of the 
Plaintiff's in respect of estate No. 5557. 

Now, the rule laid down by the Judielil 
Committee in Watson d- Co. v. Ham Chund 
Dutt (1), which is a rule of justice, 
eijuity and good conscff^nce must he ap¬ 
plied with reference to the circumstances 
of the individual case before the Court. 
Hrimd facie, co-owners are entitled to iiold 
joint po.ssession of joint ]iroi>erty. (’onse- 
•quently, if one co-sharer seeks to defeat 
the claim of another co-sharer to joint 
jxiHsession of joint i)roi>erty, sxiecial cir¬ 
cumstances must bo alleged and establish¬ 
ed, so as to justify exclusive occiqxition of 
(he of ffio co-owners. 

No foundation for such a case has been 
laid in the jileadings, in the issues or in 
the evidence. The Court cannot now’ 
.after the matter has been fought for over 
ten years, upon entirely different lines, 
allow the Defendants to make a new case 
wholly inconsistent with what they had 

(1) L. R. 17 I. A. l:0: B. 0 I. L R. 18 0$i. 

10 (1890)* 
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made before, and to have a remand and 
retrial. Besides, it is perfectly plain upon 
the admit^ied facts of this case that the 
Defendants cannot possibly resist the 
claim for joint possession. The principle 
d<'ducil)le from the cases is that a co¬ 
sharer who has been ousted from joint 
pro|>erty is entitled to recover joint ijossea- 
sion [Mohesh v. Nairbnt (H), Lokeuoth v. 
Dhakestcar (4)]. Tn the (nesent case, 
there is no room for doubt that the Plain¬ 
tiffs w’ere ousted by the J-)ef<*ndants. Mo 
other fffect can possibly be attiabiited to 
the acceptance by the contestinfi Djffen- 
dants of a lease of the disputed land from 
aji a<lverse claimant and to their entry 
upon the land in assertion of tlu' title so 
derived from the atlveise claimant. 
\_BiseswoT v. Bhayubati (5,i. decided by 
Mr. Justice Hoc. and myselfj. Be- 
liancc has been placed however upon 
a passage from the judgment cf 
the Judicial Committee in Lachnies- 
war Sinyh v. Manuwar flossiiu 
to show Uiat the mere fact that a 
co-owner has .set up an adverse title in 
himself does not disentitle him to the 
benefit of his position as a co-sharer. That 
case is clearly distinguishable on the 
ground that there the* co-ewncr had not 
been excluded from the enjoynicint of the 
joint property. In the case before us, on 
the other hand, the Plaintiffs have been 
excluded from the enjoyment of the joint 
projwrty by the Defendants in as.sertion 
of a hostile title. To constitute ouster, a 
jdiysicul eviction is not essential; if a 
co-owner is in possession on behalf of or 


(8) L. R. 19 I. A. 43: « 0 I L. R..19 0*1. 
S5S <18981. 

(8^ 1. L. a 92 C«1 837 : s. o. 1 0. L. J. 487 
<1906). 

(4) 31 O. L. 3. 268 (1914). 

(5J a A. No. 8914 of 1913. Dsoidod : ISUi 
Voy 1916 


under an adverse claimant under such cir¬ 
cumstances as to evidence a claim of 
exclusive right and title and a denial of the 
rights of the pther co-owners, there is an 
on.ster in law. When a co-owner accepts, 
as here, a deed of the whole property from 
one who has no title, and claims :^d exer¬ 
cises the rights of-^ole ownershiji under a 
denial of any other ])orson’s right in the 
promises, lie is obviously in advei.se po,;-se-> 
sion to the exclusion of his co-sharers. 
Tn these circumstances, the IMaintiffs are 
<'Iearly entitled to a decree for joint )x).sses- 
sion. 

In my o))inion, the judgment of Mr. 
Justice Mnllick is erroneous and cannot 
be supivji'ted; his decree must accordingly 
be reversed and that of the Subordinate 
Judge restored with costs. 

M. G. Appeal allowed. 


[3BI1IINAL BEFBBENOE.] 

Rbf. No. 78 of 1916. 


Mookbrjee, J. 
Srebpshanks, j. 
1916, 

31, May. 


' Tayab Ullah, 
(Complainant, 

V. 


J King-Ehfbaor. 


Criminal Procedure Code (Aet V of 1898), tecs, 
195, Ji76—Information he ore police reported under 
MC. 17S, Cr. P. C., tQ the Magie'.rate to be falte — 
No application bp complainant challenging police 
report- Order by Magietrate after t >king evidence 
directing prosecution of eompla hant under see 811, 
I. P. C. 


A first informatiou of theft, lodged with 
the police was reported to the Magistrate 
under sec. 173, Cr. P. C., to be false. The 
complainant did not apply to the Magis¬ 
trate for a*judicial inve-diyation into the 
matter but the Magistrate on receipt of 
the police report directed the complainant 
ta prove his ease and after examining wit¬ 
nesses produced by the complainant and 
the police sanctioned the ptc^ution of. 
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the cumidainnnt on a charge under sec. 
fUJ, I. P. C. : 

Held— Thai the complainant not having 
applied to the Magistrate for a judicial 
investigation as to the truth of his in¬ 
formation after it mas reported by the 
police t§' be false and the report of the 
police not being under iffe. 157, Cr. P. C., 
so as to entitle the Magistrate to proceed 
under sec. J59, Cr. P. there mas no 
judicial proceeding before the Magistrate, 
and the. order for prosecution mhether 
treated as a sanction under sec. 195, Cr. 
P. C., or as one passed under see. 47(}, mas 
illegal. 

That no sanction under sec. 195, Cr. P. 
('., is necessary mhen a false charge has 
been made to the police and has not been 
followed by a judicial investigation, nor can 
an order under sec. 476, Cr. P. C., be made 
when the alleged offence under sec. 211 
has been committed, not in Court, but in 
relation to a police investigation. 

This was a Reference from Air. .1. H. A. 
Street, Additional Sessions Judge, Sylhet, 
dated 17th Afay 19IG, recommending 
lhat the order of Afoulavi Tajamniul Ali, 
Extra Assistant Commissioner, Alaulvi 
Hazar, datt-d 5th April 1916, granting sanc¬ 
tion for the prosecution of the accused in 
the above matter under sec. 211,1. P. C., 
may be set aside*. 

The facts of the case appear siiflicieritly 
from the judgment. 

The Judgment of the Court wps as 
follows :— • 

This is a Keference under sec. 4.38, Cr. 
P. C., by the Additional Sessions Judge 
of Sylhet. On the 17th January 1916 
the Petitioner laid a first information, 
under sec. 154, Cr. P. C., at the Maulvi 
Bazar Police Station against Karain 


Sheikh and others and alleged that they 
had stolen his paddy and had thereby 
committed a cognizable offence under* 
sec. 379,1. P. C. The police investigated 
into the matter and on the Slst January 
subniittetl a final re{)ort under sec. 173, to 
the effect that the case appeared to be 
false and that there was no evidence for 
false proset'ution. The Sub-divisional 
Officer, on rer’eipt of this report, passed an 
order on the 12th February in the follow¬ 
ing terms: “Complainant to prove his 
case.’’ It will be obsr'rved that the com^ 
plainjnt had not applied to the Magistrate 
to investigate into the matter. On the 
18th March the ATagistrate examined four 
witnesses and ordered the |X)lice “ to 
adduce evidence on the 5th April to prove 
lhat the case was malicious.’’ On the 
day fixed, six more witnesses were exaniin- 
(v.l. The Alagistrate then recorded the 
following order : “ It is evident from their 
de|)ositions that there is a party feeling 
in the village, but the witnesses examined 
by the comjdainant had siff)pressed it. 
The conv 2 >lainant has totally failed to 
prove his case. T declare the case to be 
maliciously false and dismiss it under 
sec. 203. T sanction the prosecution of 
the complainant Tayabulla under sec. 211, 
1. P. G.’’ The Sessions .Judge has on the 
application of TayabuUah recommended 
that the order be set aside. It is plain 
that the order for sanction cannot be 
supported. 

No sanction wa.s required in this case 
under sec. 195 (1) (b). A sanction ia 
requisite in res)>eet of an offence under 
sec, 211, I. P. C., only when such offence 
has be(?n committed in, or in relation to, 
any proceeding in any Court; no sanction 
is necessary when a false charge has been 
made to the )M)lice and has not been 
follow'ed by a judicial investigation thereof 
l;y a Court [Karim Buksh v. King- 
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Emperor (1), Bhitnaraja v. Moove (2) and 
Emperor v. Ahamed (3)]. The iwsition 
k different where, upon the police report 
as to the falsity of the eomjilaint, the 
complainant insists ujion a judicial investi¬ 
gation ; if he does so, he is deemod to have 
•preferred a complaint to the Magistrate; 
if the Magistrate finds his case to be false, 
a sanction would be requisite under 
sec. 195 (1) (5) as the offence may be said 
to have been committed in a proceeding 
in a Court. Queen v. Sijanilal (4), 
jpgendranath v. Emperor (5) and Queen- 
Empress v. Beari (6). In the case before 
us, the Petitioner never applied to the 
Magistrate for investigation; he did not 
impugn the correctness of the ]xjlice rc'iwrt 
nor did ho pray that the jK^rson accused 
by him might be brought to trial. He 
was never exaniined on oath by the ^lagis- 
trate; he cannot by any stretch of lan¬ 
guage be deemed to have made a “ com- 
])laint ” under sec. 4 (h), and it ’’s 

difficult to understand what the Magistrate 
meant whe%he dismisscnl th(‘ case under 
sec. 203. It is thus clear that the order 
for sanction to |>rosecute is bird, if it l>e 
deemed to have been granted under 
sec. 195. The order is equally bad, if we 
hold that the Magistrate has inaccnratcly 
expressed himself and that what he 
really intended was to make an order 

under sec. 476 (J). In the first place, 

as pointed out in Dharamdtis v. King- 

Emperor (7) and Jodunandan v. King- 
Emperor (8), sec. 476 must be read with 

a> [1906] P. L. R. 74 ; a Cr, f-. J. 66 ; [1006] 
p. R. la. 

(2) 18 Cr. L. J. 480 tl912). 

(8) ISOr.L. J. 678 (1911*. 

(4) L L. R. 14 0»1. 707 (1887). • 

(6) I. L. R. 82 CU. 1: s. o. 2 0. L. J. 228 
(1905). 

(6) L Ii. R. 10 Had. 282 (1888). 

(7) 7 0 . L. J. 878 (1908). . 

(8) 14 0. W. N. 880: ft. 0. 10 C. L. J. 664 

(1009). * 


sec. 195 and is consecpiently restricted by 
the limitations contained in cl. (b) of that 
section. An order for prosecution under 
sec. 476 cannot thus be niiido where the 
alleged offence under sec. “211 has been 
committed, not in Court hut in relation 
to a police investigation. In tlS^ second 
place, a Court is c|pi)etent to take action 
under see. 476, only when the alleged 
offence has been committed before it or 
brought under its notice in the course of 
a judicial proceeding. Hero the alleged 
offence was not committed in Court; nor 
was it brought to the notice of the Magis¬ 
trate in the course of a judicial i>rocee<l- 
ing. The report by the jKilice was not 
under see. 157 so as to entitle the Magis¬ 
trate to procc. d under sec. 159—the pro¬ 
cedure lie adopted is not contemplatoff by 
the Code [Mauli Durzi v. Nmrangilal 
(9)j. There was thus no judicial jiroceed- 
ing before him, and he could not conse¬ 
quently have taken action under sec. 470. 
It follows accordingly that his order 
cannot be sustained, either under sec. 195 
or under sec. 476. We must therefore 
accept the recommendation of the Sessiens 
Judge and set aside the order of the 5th 
April 1916. 

S. C. M. ConvieLion set aside. 


[OaiMINAL APPELLATE JURISDICTION] 
App. No. 361 of 1916. 
Sanderson, 0. J.' 

Walmsley, j. Abdul Kadir, Accused, 

Appellant, 

Heard, 29 and • 

30, June, jua King-EmpEKOb. 
Judgment, • 

30, June.j 

Indian Pwal Cods {Act A-LV oj 1880 ), mc , ^36 
—Arton—Evidenc* of prmions fires, vnoormeeted 
with tho eharg* undsr enquirg— Conviction on in¬ 
admissible evidence. 

(9) 4 a W. N. 861 (19QP)^ 
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The (Ucmed wan convicted of arson. 
During the trial the Sessions Judge ad¬ 
mitted the evidence of previous fires in the 
locality with which, however, there was no¬ 
thing to connect the accused and relying 
amongst others on that evidence concicted 
the acMsed: 

Held —That the Sessions Judge was 
wrong in admitting the evidence in ques¬ 
tion. 

The High Court set aside the conviction 
and sentence. 

This was an appeal prel’ciTed on the 2*2n(i 
May 1916 against an order of Mr. t'. 
Tindall, Sessions Judge, Bankura, dated 
‘2nd May 1916, convicting Appellant in the 
alternative under secs. 436, 436/1.14, T. 1’. 
C., and sentencing him to live years’ 
rigorous imprisonment. 

The case for the pmsecution was as 
follows :— 

There was a school in a certain village 
which w'as erected by the efforts of the 
villagers in general and speciall y Ijy the 
efforts of the father of tlic accused accord¬ 
ing to his evidence. 

The school was condutded by a Head 
Pandit assisted by a Second I’andit. On 
a vacancy occurring in the ix>st of the 
Second Pandit the school committee on 
the Head Pandit’s recommendation decid¬ 
ed the claims of tw'o candidates, of w'hom 
the accused was one and this decision was 
against the accused. After the upiK)int- 
ment of the new Second Pandit some 
articles belonging to the school were 
stolen. The Permanent HeaS Pandit w'as 
at the time on tour as Inspecting Pandit 
and on his return the accused came to him 
and said that he would secure the return 
of the missing ai'ticles if he was appointed 
Second Pandit. With the concurrence of 
the father bf the complaiiuint, who was 


a Ij(K:al Board member, the accused was 
ap|K)intcd Second I’andit, but under in¬ 
structions from the Sub-Inspector <#f 
Schools the Hoad Pandit lodged inform¬ 
al ion of the theft with the ^jolice and tlie 
accused was renv^ved from his post. 

Witliiji a few days the stack of straw 
belonging to the father of Chandi Biswas, 
\>lio officiated as Head Pandit during the 
absence on tour of the Permanent Head 
I'andit, was burnt down and with it a 
porlion of a neighbouring house. ^ 

T^iree or four days after this the Hoad 
Pandit’s house was burnt down ; this was 
followed by the burning of the school 
itself. M'ithin a few* days the house of 
the eoiuplainant, who is the son of the 
member of the Jiocal Board referred to 
above and who belj^ed the jxjlice in their 
investigation, was set fire to. The Sessions 
Judge admitted! and relied on the evidence 
ol th(! previous fires and disagreeing Avith 
the asses,sors convicted the accused and 
.sentenetnl him as stated abtJ^e. 

Babus Dusarathi Sanyal and Debendra 
Xarain Bhuttacharjee for the Appellant. 

Mr. Cainell for the Crown. 

• 

Tlie Judgment of the Court was as 
follows :— 

S.iNDERBOK, C. J.—In this case we 
think that this appeal should be 
allowed. Tliis is a case which has 
given us much cause for consideration. 
Jt is a serious case, one in Avhich the ac¬ 
cused was charged with the offence of 
arson, for which he has received a very 
considerable sentence, one which, in my 
opinion, is not too severe for an offence of 
this kind, if it were clearly proved that 
he was guilty of it. 

Now, the learned J^dge has given a 
very careful and elaborate judgment in 
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this case : and, unwilling as I am ever to 
interfere with the decision of a learned 
Judge who has had the opportunity of 
seeing and hearing the witnesses in the 
trial Court, in this case I think there are 
certain matters which lead us to think that 
it would not be safe to allow that judgment 
to stand. First of all, the learned Judge 
in summing up his conclusion says, “ On 
these facts I believe the evidence of the 
Sub-Registrar ” (that is the complainant) 
“ and his servant Asdu supported as it 
is by*the previous chain of events and the 
last link 'in that chain at Rohim Ali’i^ 
house.” Now, we have come to the con¬ 
clusion that even assuming that the learn¬ 
ed Judge was entitled to admit evidence 
of those events to which he has referred— 
as to which I will say a word in a minute— 
it is clear that he has laid a very consider- 
nbli^ stress upon that chain, and it is 
doubtful whether he would have come to 
the conclusion at which he arrived, but 
for (he chain of events to which he has 
referred. Novi» what is that chain of 
events? Stating it quite shortly, it is 
this : Apparently this boy wanted the jrost 
of the Second Pandit in a school but he 
did not obtain it—am not going into 
details—and consequently the learqed 
Judge comes to the conclusion, that the 
boy and perhaps more f>articularly the 
boy’s father had got a grudge against those 
who were connected with the school. 
The school itself was burnt (iown and the 
first Pandit’s stack had been set on fire, 
and the evidence was that the Pandit had 
great difficulty in getting accommodation 
because the people were afraid that if they 
gave him accommodation, their property 
might suffer from fire in the same manner. 
Then the learned Judge refers to two 
cases. He refers first to Makin v. 
Attorney-General (i) in which some people 
(1) It, B. ri8»4] a! o. 67. 


WEEKLY NOTES. 

were charged with the murder of a baby 
and on a part of their premises the bodies 
of other dead babies were found. Then 
he refers to the C9,se of King v. Smith (2), 
where a man was charged with the murder 
of his wife by drowning her in her bath, 
and the evidence relating to the deatfc of 
two of his previous |^ives had been ad¬ 
mitted : And, upon the strength of those 
two cases, he admitted the evidence relat¬ 
ing to the dispute about the school and 
the previous fires. With great deference 
to the learned Judge, I do not think that 
those two cases to which he referred had 
any bearing upon this case : In both the 
cases, it is obvious that the previous facts 
of which the prosecution wanted to give 
evidence related in a direct manner to the 
actions of the accused persons; but in this 
case, although there is some evidence that 
the accused boy had mixed himself up in 
some way with regard to the theft of some 
articles from the school by saying ho 
could give a clue sind would secure the 
return of the missing articles if he were 
appointed to the post of the Second 
I’aiidit, there is nothing whatever to 
connect that boy in any shape or form 
with the previous fires which occurred in 
the village. Therefore, I do not see what 
the evidence of the previous fires in the 
village has got to do with the present case 
at all: and, that being so, it seems to me 
that it would not be safe to Ibave the case 
as it stands, because we are unable to say 
that the evidence, as to what the learned 
Judge calls ” the previous chain of 
events ” may not have had an important 
effect on his mind. 

Further than that, there are one or two 
facts with reganl to the other part of the 
case, namely, the question of identification 
and also the question of the evidenc#^; <»£ 
the complainant and his servant. 

(2' CriinioAl Appmt Report! lAia 

lei 
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are the points that I mentioned in the 
course of Mr. Sanyal’s argument, which 
struck me as important. 

Now, the evidence ol the complainant 
was that he did not ascertain that there 
was any fire at all until he was close to 
it. ^He says that he was at the south¬ 
east corner of his (ympound when he saw 
the fire. Now, to reach that jwint he 
had to walk a considerable distance from 
the entrance of his <‘om|K)und carrying a 
lighted lantern in his hand; and, it is 
almost impossible to believe tluit the t wo 
people who were alleged to have set fire 
to his ban at the*sf)uth-east corner of the 
compound should have remained close to 
it and not have noticed the man walking 
down to the point with a lighted lanterr* 
in his hand and with nothing to interrupt 
their view of him and allowed him to come 
within a conple of yards without their at¬ 
tention being attracted to his presence. 

Further than that, there is the fact that 
his servant was also carrying a lightc 1 
lantern and ho had to come from the 
other side of the tank which was close to 
the spot, and, it is highly }>robable, that 
his lighted lantern at 2 o’clock on a dark 
morning would have thrown light <m the 
atmosphere in such a way that anybody 
especially those who w'ere about such a 
nefarious scheme as setting fire to a house, 
would have seen. This leads me to doubt 
^whether the*evidence of the complainant 
and his servant can be accepted in toto 
when the complainant says that he came 
right upon the two accused within a couple 
of yards before they discovered his pre¬ 
sence. • 

Now, the other ixjint, which has a])pcal- 
ed to ns, is the evidence of the servant, and 
that is this : According to his evidence, 
he said that he was at the north-western 
comer of the tank when he first heard the 
shout of his master, and bis master must 

• # 


then have been at the south-eastern comer 
of the compound. The men who arc sup- 
jK^sed to have set fire to the bari \vere 
then nmning away in a southerly direction, 
yet the servant was able to run back and 
come up to rapet one of these men almost 
face to face. We have some doubts 
whether that story, when looked at from a ' 
physical tKiint of view, can be accejited in 
its entirety. 

h’or these reasons I think that it would 
not bo safe to allow this conviction to 
stand. W<‘ therefore allow this ap]>eal, 
ifet aside tlu? conviction and sentence and 
direct that the Apixdlant be s(%t at liberty. 

W.^LMSLEY, J. — T agree. 

S. (’. M. Appeal allowed. 


iCRlMIN^L BE VISIONAL JURISDICTION.] 

Rev. No. 86 of 1916. 
Mookeiuee, J. 


Sheeps vnks. J. 
1916, 
10 , June. 


A KEAN Al.I 


V. 


Kino-Empekok. 


Mian Penal Code {Art XL V of I860), >ee. 379 
— Theft—Elementt necejsari/ to vouslUnte offetice 
—Removal of pro, rn'ty oesert on of boii& fide 
claim of right. 


To sustain a conviction under sec. 379 it 
is necessary to prorc a dishonest intention 
to take property out of the possession of 
another person. Consequently ichcn pro¬ 
perty is removed in the assertion of a bond, 
fide claim of right the removal docs not con¬ 
stitute the ft. The claim of right must be 
an honest one though it may be unfounded 
in law or in fact. If the claim is not 
made in good faith but is a mere colourable 
preievre to obtain or to keep possession, it 
is iff no avail as a defence. 

This was a Keforence under sec. 488, Or. 
P. C., by H. 0. Liddell, Esq., Sessions • 
dudge, Sylhet, dated 30th May 1916, 
recommending that the order of Rai 
Sukmay Chaudhuri Baha4ur, Honorary 


4 
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Magistrate, Sylhet, dated 15th Ai)ril 1910, 
convicting accused amder secs. 079 and 
447,*1. P. O.*- and sentencing him (o paty 
a fine of Es. 5 and Es. 3 re8]>ectivcly^ be 
set aside for the reasons set fortli in the 
letter of Eeference. « 

The reference was in the following 
terms :— 

“ The complainant charged the accnsod 
with theft of eight bamboos from the land 
of patta No. 12 and with filling in a ditch 
in the laud of patta No. 15. l iic defence 
case Was that the land of patta No. 12 was 
held by the accused and that the land of 
patta No. 15 was not held or owned by the 
complainant but by one Abdul hjobhan. 
The Magistrate found the acciisc'd guilty of 
offences under secs. 379 and Id7, 3. 1*. , 

and sentenced him to a fine of Es. 5 and 
Es. 3 respectively, in default ti\o days' 
rigoriouB imprisonment under each section. 

“ It is clearly admitted by tlie wit nesses 
for the complainant that the accused is a 
mialik of patta No. 12 : his title to the laml 
is substantiated infinitely better than that 
of the complainant himself fur we lind that 
the complainant’s name is not in (dther 
patta, he admits the absence of his name, 
he does not know the area of the land in 
patta No. 12, and he admits that the name 
of the accused has been entered recently 
in the survey. As to title and poss<'8sion, 
therefore, the accused has a good ca.sor 
Witnesses, as is admitted by the 
Magistrate, are largely f>artisan wit¬ 
nesses. The complainant’s witnesses do 
not hesitate to allege against the 
documents that the complainant is a 
malik in plot No. 12 and they say that 
the complainant pays revenue through 
his couBiu (which the complainant does not 
flay): some of them try to make out that 
there has been a sort of amicable {lartition 
between the co-sharers but of this the evi¬ 
dence is extremely unconvincing and no 


Hit 


such partition will bring in a person who 
is not a vialik, tho complainant himself 
says nothing about any such amicoible 
partition—P. W.* 4, who is a co-sharer, 
never saw any such partition : P. W; 
3, wlio also is a co-sharer, says,.||Do- 
thing about any partition: there is 
absolutely no evideA;e of any such 
jiartition : except the statement of 
co-sharer P. W. 2 “ our shares are all 
marked.” 

” As to the land of patta No. 15 the evi¬ 
dence is even w’orse : the title of the com¬ 
plainant is hinted at ir^ defiance of the 
documents, hut a.s to his possession there 
is no evidence whatever. 

“ Tho only witnesses in the case are (i) 
3 co-sharers who come to try to establish 
c()nj]>lainant’s title to the land of patta 
No. 12 and fail to show his iKjssession, {«) 
the complainant himself and iiii) his son, 
P. W. 5. 

“ There are thus flaws fatal to both 
charges. In the theft charge we have (t) 
no proof of title, (ii) no proof of possession 
by the complainant, (Hi) title proved with 
the accused ars co-sharer, (iv) no evidence 
to establish any sort of possession adverse 
to his, (v) comidete want of any indication 
of dishonest intention. 

‘ ‘ In the trespass charge we have (i) ab- 
solutc'ly no evidence that the property in 
question was in the possession of the com¬ 
plainant. The weight of evidence is in 
fact against the claim of the complainant. 

‘‘ I therefore refer the case to the 
Hon’ble High (’oiirt with the recom¬ 
mendation that*both convictions be set 
aside. 

Tho Judgment of the Coubt was as 
follows :— 

The complainant Suraj AU cuad the 
accuscMl Arphan Ali are On the. 

17th March 1916, ^uraj AU a oom- 

.'■•I 
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plaint against Arphan Ali that the latter, 
along with two others, had, on the 14th 
INIarch, cut away eight bamboos from his 
11 am land and had also filled in a pit made 
by his sons on another plot of land with 
a vyw to catch fish, Suraj Ali was placed 
on his trial before sui Honorary Magistrate 
and was charged* with offences undei- 
secs. 379 and 447, T. V. (1., namely, first, 
that he had dishonestly cut and removed 
eight bajnboos from land in patta .No, 12 
in the possession of Suraj Ali, and, 
scc-ondly, that he had committed criminal 
trespass on complainant’s land in patta 
No. 16 with intent to fill in a pit matle 
by his sous. The defence in sul).stanci‘ 
was that the land of [>atta No. 12 bclongc'd 
to the accused and was in bis pos.s( ssion 
and that he had lawfully taken his own 
bamboos. Ho further denied that he had 
filled in any pit and stated that the land 
in patta No. 16 was the iwoperly of his 
cousin Abdul Sobhan who v\fi,s in posses¬ 
sion thereof. The Honorary IMagistratc 
has convicted the accused and has 
sentenced him to pay a fine of Hs. 5 and 
Rs. 3 under secs. 379 arid 4t7 lespective'y, 
in default to suffer rigorous imprisonment 
for five days under each section. The 
Sessions Judge has recommended that the 
conviction and sentence be set aside, as 
the elements necessary for a conviction for 
theft and criminal trespass have not been 
established. We are of opinion that tlie 
view taken by the Sessions Judge is 
correct. 

To sustain a conviction under sec. 379, 

i it is necessary to prove a,dishonest inttui¬ 
tion to take property out of the possession 
[of another person. Consequently, where 
property is removed in the assertion of a 
bond fide claim of right, the removal does 
not constitute theft. The claim of riglit 
must be an honest one, though it may be 
unfounded in law or in fact. If the claim 


tis not made in good faith, but is a mere 
icolourable pretence to obtain or to keep 
possession, it avails not as a. defence. In 
the present case, the accused admits that 
he did cut the bamboos, but he maintains 
j that the bamboo clump is his property and 
l is in his possession. Now, even the wit- 
1 ^nesses for the complainant admit that the 
accused is proprietor of the land in patta 
No. 12. The name of the accused is in 
the patta, while the name of the corniilaiti- 
ant is not to bo found there. No reason is 
assigned tor the absence of 'his fiame, 
should ho really be a co-sharer. He 
admits that h(i does not know the area 
of the land included in patta No. .12. His 
witnesses seek to establish that he j>ays 
revenue through his cousin the accused, 
but be himself does not venture to assert 
this. Then, again, while some of the wit¬ 
nesses seek to make out an amicable [xirti- 
tion between the co-sharers, tbe complain¬ 
ant docs not make any such allegation. 
The evidence of exclusive possession by 
the complainant of the bUmboo clumj>, is, 
as the Sessions Judge rightly observes, 
extremely unconvincing, while the proof 
of his alleged title is even more shadowy. 
qaUS^iqueatly, eveu^jf. we .djQL mt hohl that 
the accused has establiaijod his title 
l)d8§l|isstbn, there is .toefin fo]r"ooi!ffl^ 
versy 'that this is a, case of bo'nd fide oiipute 
as to title pQssest^ion. an d the accused 
canno'if D^^eld to have msBbnestly cut and 
removed the bamboos. The principle 
applicable in circumstances like these is 
w'ell settled and is stated in works of high 
authority. Sir Mathew Hale in his Pleas 
of the Crown (Vol. I, pp. 606, 509) observes 
in his quaint style, “it is the mind that 
makes the taking of another’s goods to be 
a felony or a bare trespass only, but 
because the intention and mind are secret, 
the intention must be judged by the cir> 
cumstances of the fact, and though these 
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circumstances are various and may some¬ 
times deceive, yet regularly and ordinarily 
these circumstances following direct in this 
case. If A, thinking he hath a title to the 
horse of B, soizeth it as his own, or 
supposing that B holds of him, distrains 
tlic horse of B, without cause, this regular¬ 
ly makes it no felony, but a tresjiass, 
because there is a pretence of title; but 
yet this may be but a trick to colour a 
felony, and the ordinary discovery of a 
felonious intent is, if tlu; j)arty doth it 
secretly, or being clmrgc'd with the goods 
denies it.” To the same clleci is. Sir 
Edward Hyde Kiist in his Pleas of the 
Crown (Vol. 11, p. ” lu any case, 

if there be any fair prt'tence ol jiropcriiy 
. or right in the prisoucj-, or if it Ijc l)rought 
into doubt at all, tlie Court will direct an 
acquittiil; for it is not lit that such dis- 
])utos should be settled in a niannej’ lu 
bring men's lives into jeopardy.” Haw¬ 
kins puts the matter in much the same 
w’ay in his Pleas of the Crown tV’ol. 1, 
Book 1, CIiaIU, sec. 1*2). See also Ji. v. 
Hall (1), It. V. Wade (2), U. v. dcniicr (31, 
It. V. Leppard (<1). The same principle 
has been recognised aaid applied in a. 
long line of cases in Indian Courts 
\_KhetcT Nath v. Indro Jclia {5),^Hari 
V, Emperor (0) and AUjara Sicatni v. 
Emperor (7)], which show that a 
conviction for theft cannot be sustained 
if there is a bond fide assertion of a claim 
of right, but a mere assertion of a claim 
does not oust the jurisdiction of the Crimi¬ 
nal Court; whether the claim is honest 
must be decided by the Court from all the 
circumstances of .the case, and, as has been 

(1) 8 C. a P. 401> (1828'. * 

(8) II Cox C. O. 649. 

(8) 7 L. J iO. S.) M. C. 79. 

(4) 4 F. It F. 61 11864}. 

(6) 16 W. a Cr. 78 (1871). 

(6) 9 O. W. N. 974 (1906), 

(7) I. L. R. 88 Mad. 804 ( 904). 


said, it should not convict unless it is in a 
ix>sition to say that the claim is a mere 
pretence [Naftsib Choudhry v. Nanoo 
Choudhry (8), Itunno tShiyh v. Kali Chum 
(9), Hurts V.* Bolai (10), Lie Madhab 
Hari v. I^Jtnprcss (11), Ihmditu v. Itadhi- 
mullah (12), Empress of India Budh 
SiiKjh (13) and S<j^al Sang v. Emperor 
(M)]. In the case before us, we agree 
with the Sessions Judge that there 
is ii complete absence of any indica¬ 
tion of <lishonest intention and that, conse- 
(piently, the conviction under sec. 379 
cannot be supported. 

As I'egards the convietion under sec. 447, 
there is really no evidence that the com¬ 
plainant is in possession'of the lands of 
j)atta No. lo, while the evidence as to Bis 
title is still more illusory than in the case 
of putta No. 12. On tlie other hand, 
there is reliabkj evidence that Abdul 
8 obh{(u holds jjossossion of the land of 
patta N'o. 15 and jiays revenue lor it. In 
these circumstances, it is im^xjssible to hold 
that the accused entered into any land in 
the possession of the complainant with in¬ 
tent to commit an offence or to annoy the 
person in jwssession thereof [Boot/i Singh 
V. Queen (13) and lie Shislidhar Purni 
(15)]. The conviction under sec. 447 
cannot accordingly be sustained. 

W^o accept the recommendation of the 
Sessions .fudge, set aside the conviction 
and sentence and direct that the fine, if 
paid, be refunded. 

S. C. M. Conviction set aside. 


18) l.*; W. K. Or. 47 (1871J. 

(9) 16*W. B. Or. IS (1871). 

(10) 16 W. 11. Cr. 66 (1871). 

(11) I. L. B. 16 Cal. 890 (n) (1887). 

^I)j) J. L. B. 27 Oal. 6017 tt. c. 4 0. W. N. 480 
(1900). 

(18) L L, B. 2 All. 101 (1879). 

(14) 4 Bom. L. R. 986 (1902). 

(16. 9 B. L. B. App. 19 
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PATNA HIGH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Order 
No. 14C8 OF 1D15. 

Sahdeo Lal Bhagat 
and or^., Plaintiffs, 
Appellants, 
r. 

KeSHO blOHAN THARQR 
axil ors.. Defendants, 
llespondents. 


Chamier, C. J. 
Sharfuddin, J. 
iri6, 

28, June. 


Plaintif’B tit'e and prev out poM>ision, suit to 
tttabliah, whether suit for mere declaration—Main¬ 
tainability — Whether catching fish in a atre imlet 
amounts to dispossession. 


Where the Plaintiffs in a suit establish 
their title to a oillayc and also that they 
have been in possession of if and of 
a streamlet which lies within it, but tha! 
the Plaintiffs' possession has been d.s- 
turbed inasmuch as the Defendants' pre-pfe 
have caught fish in it, 


Held -—That under such. cirChinslaiiccs 
the Plaintiffs' suit for a more decldralion 
is maintainable. 


Even if the Defendants are found to 
have granted the right to catch fish in the 
streamlet to other persons not parlies to 
the suit, that act would not amount even 
to disturbance of possession still less to 
dispossession nor would the fact that some- 
persons have at times caught f'lsh in the 
strea/mlet shew that the Plaintiffs have 
been dispossessed. At most the catching 
of fish in the streamlet would be a disturb¬ 
ance of possession. 

This was a second appeal against the 
decision of Maulvie Mirza Bedar Bukht, 
Additional Subordinate Judge of Bhagal- 
pur, dated the 23rd March 191^, affirming 
the decision of Babu £awla Prasad, 
Mui^ of Banka, dated 20tb August 
1914. 

The facts out of which this appeal arose 
Were shortly as follows :— 

Between two villages, named Parana 


and Kasha flowed a small streamlet called 
tho Kalia. The Plaintiffs were the pro- 
pric'tors of the village Parana and the De¬ 
fendants, 2nd party, the i)roprietors of 
Kiinba. Thi! object of the Plaintiffs’ suit 
was to obtain a declaration that so much 
of ihe streamlet as lay on the eastern 
boundary of Pamria was within and 
fonued part of that village. They further 
alleged that the Defendants were claiming 
that the streamlet *lay within the 
boundaries of the village Kasha and that 
tho streamlet had been erroneously shewn 
in the survey map as lying within tjje 
village Kasha. The Defendants alleged 
that* the dis})uted portion of the streamlet 
lay entirely within the village Kasha and 
that the proprietors of Parana had not 
been in possession of it within 12 years of 
the suit. The primary Court found that 
the portion of the streamlet in dispxite 
lay within Parana but that the possession 
of the 1‘laintift‘s had been disturbed 
because some ixorsons acting under or on 
behalf of the Defendants had taken fish 
from the streamlet. That Co^rt dismissed 
the suit on the ground that the Plaintiffs 
were not entitled to mere declaratiojx but 
fhat they should have claimed further 
relief. The lower Appellate Court on 
appeal dismissed the Plaintiffs’ appeal. 
Thfjreupon the Plaintiffs preferred this 
second appeal. 

Mr. Noresh Chandra Sinha for tho 
Appellants. 

Mr. Lal Mo^an Ganguli for the Bes- 
pondents. 

The Judgment of the Court was as 
follows :— 

Chamier, C. J.—The Plaintiffs and 
J3efendants, second party, ore the pro¬ 
prietors of a village called Pararia. De¬ 
fendants second party are the proprietors 
of a village called Kasha. Between these 
two villages there ff.ows a small streamlet 
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which is called the Kalia. The object of 
tl^is suit was to obtain a declaration that 
so much of the streamlet as lies on the 
eastern boundary of Parana is within and 
forms part of that village. The Plaintiffs 
■ alleged that the lands of Parana have 
always been irrigated with water obtained 
from the Kalia. They further alleged 
that in or about 1380 Faail the Defendants 
first party wished to take water from the 
streamlet but the Appellants refused to 
allow them to do so. At that time Defen¬ 
dants fifst party allegetl that the stream¬ 
let lay within the boundaries of the 
village Kasba and the Plaintiffs then dis¬ 
covered that the streamlet had been 
shown in the survey map as lying within 
*the village of Kasba. Defendants first 
party denied all the material allegations 
of the Plaintiffs. They said that the iwr- 
tion of the streamlet in dispute lay entirely 
within the village Kasba an 1 that the pro¬ 
prietors of Parana had not been in pos¬ 
session of it within I‘2 years of (he suit. 
They also denied that th(' water oi that 
portion of the streamlet had oxor been 
used for irrigating the lands of Pararia. 
The Munsif struck nine issues. On the 
7 th issue he found that tlie disputed j>or- 
tion of the streamlet lay withfti Pararia but 
he also found that the ^wssession of the 
Plaintiffs had been disturbed because some 
* persons acting under or on behalf of some 
of the Defendants had taken fish from the 
streamlet. He dismissed the suit on the 
ground that the Plaintiffs might and ought 
to have claimed further relief and were 
not entitled to a mere declaration. On 
appeal the Additional Subordinate .Tydge 
dismissed the suit on the ground that the 
Plaintiffs* possession had been disturbed in 
the manner above mentioned, therefore 
they could not sue for a declaration only. 
He did not even record a finding that the 


Plaintiffs had established their possession 
or their title. He apparently assumed 
these two points in their favour but dis¬ 
missed the suit on the ground that a claim 
for mere declaration was not maintainable 
even if the Palintiffs had establisLEl title 
and previous possesion. Wc must dis- 
]X)se of this case on the as8uini>tion that 
Plaintiffs have proved their title to Pararia 
and also that they were previously in pos- 
se.ssion of Pararia and of the streamlet. 
The question is whether the proved fact 
that some i>crsons have taken fish from 
the streamlet shews that the Plaintiffs 
have been disjTossessed and arc therefore 
not entitled to sue for a mere declaration 
of title. All that the Additional Subor¬ 
dinate Judge says on the question of dis- 
}K)8session is ‘ ‘ There can be no doubt that 
the Plaintiffs’ possession has been dis¬ 
turbed, that is to say the Defendants’ 
people have caught fish in the disputed 
portion of the river.” The Munsif W'ent 
into the matter somewhat more fully and 
it would appear from his judgment that 
fh(‘ Defendants first party on two occa¬ 
sions granted the right to catch fish in 
the streamlet to other persons not parties 
to the suit. Defendants first party may 
have attempted to confer on other persons 
the right to catch fish in the streamlet. 
Such an act would not amount even to dis¬ 
turbance of ix)ssession stili less to dis¬ 
possession, nor in my opinion docs the fact 
that some persons have at times caught 
fish in the streamlet shew that the Plain¬ 
tiffs have been dispossessed. At most 
the catching of fish in the streamlet would 
be a disturbance of fwssession. From the 
findings it would appear that the dis¬ 
turbance was only temporary. In my 
opinion the Courts below were wrong in 
finding that a suit for declaration could not 
be maintained merely bcioi^ some pw- 
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sons not before the Court had caught fish 
in the streamlet. I would allow this ap- 
jjeal, set aside the decree of tlie low’er 
Appellate Court and remand the case to 
that Court to be restored to the )vonding 
file a|;4 disposed of in accordance with 
law. The costs of this appeal will he costs 
in the cause. * 

Sharfudutn, J. — I concur. 

A. K. R. Ajipra] allnu'crL 


Or. VI, r. 17, enables the Court to 
allow either party to alter or amend his 
pleadings at any stage on such terms as 
may be just. Sec. 163, C. P. C., 
empowers the Court to make itself cdl 
necessary amendments for the purpose -o/ 
determining the real questions or issues 
raised in the action. This power is 
vested both in the original as well as in 
the appellate Court. 


PATNA HIGH COURT. 
rCIVIL APPELLATE JURISDICTION.] 

Appeal from (Original Decree 
No. 4G9 OF 1914. 

\ Ml'KUnda Lal (Jiiakra- 


Atkinson, J. 
Jwala Prasad, <1. 
1916, 

14, June. 


VARTI, IMaintifT, Ap¬ 
pellant, 

V. 

JoGEsu Chandra 
Chakra VARTI and ors,, 
Defendants, Respon¬ 


dents, 


Parl-tion tuU — 0/i>>gg{ott hi; Phnauff to put in 
some ftroperliet in the i.et of jonit f ropert'CS n the 
plaint—Dumiatal of »uit—Power of amendment 
of plaint by the tint Court on also by the Appellate 
Court—Civil Procedure Code {Act Vo: 1008), sec. 
IBS, Or. 6, r. 17. 


Per Jwala Prasad, . 1 . —In a suit for 
partition of joint family property by a 
Hindu all the projwrtics must he included 
in the action, and the reason for this- -pro¬ 
position is to,savc the partie.ft from multi¬ 
plicity of proceedings. If by inadvertence, 
misteike or fraud of any of the parties, soma 
of the joint properties are not partitioned 
in the original suit] there will be no bar 
After the partition to have the properties, 
excluded at the first parfiiion, divided 
when the mistake or fraud is discovered. 

JoGBNDRA Nath Mukhetwi v. Juoo- 
bundhu MukHERJi (1) and Jooendra 
Nath v. Baladeo Das (2) referred to. 

(1) 1. L. B. 14 Oal. 122(1886). 

(2) I. L. B. 86 Cal. 961 : s 0. 12 0. W. N. 

137 (1907). 


SrTMOHAN THATCUR V. l\fAC(JRK(;OR (3) 

approved. ^ , 

Per Atkinson, J. —To avoid multi- 
plieily of suits the law has endowed all 
Courts in all countries with just and most 
ample powers of amendment. The widest 
power of amendment is given not only to> 
the primary Court but to the High Court, 
which enables the Court io try all matter-'r 
properly in dispule between the parties. 

This was a first ap})eal against the decree 
of J^abu Satish ('haiulra. Mitra., Addi¬ 
tional Subordinate Judge ^f Manblinni, - 
dated the 27th July 1914. 

3’he facts and arguments apiiear suffi¬ 
ciently from the jiidgjncnt of tlie Hon’hie 
Mr. Justice Jwala Prasad. 

if/r. Lal Mohan CanguH for tho Ap- 
jM'llant. 

Mcs.srs. Naresh Chandra- Sinha and 
dour Chandra Pal for the Respopdents. * 

The Judgment of the Court was as 
follows :— - 

Jwala Prasad, J.—This appeal arises 
out of a suit for partition of movable and 
imriovable property alleged to belong 
jointly to the Plaintiff and the Defen¬ 
dants. The Plaintiff is the uncle of the 
Defendants. The property sought to be 
partitioned consists of a number of mov- 

(8) L L. R. 28 Oal. 769 (1901), 
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ORIGINAL SIDE. 

Thp undermentioned principal officerR will be 
on (l>ity during the Long Vacation. 

Such urgent (Chamber applications as can be 
disposed of by the Registrar or Master will be 
heard by the Master on the following specified 
days in September, l i:.: •Monday the 4th, 
Wednesday the 6th, Friday the 8th, Monday the 
l.lth, Wednesday the 13th, and Friday the 15th, 
‘after which urgent-4lhamber applications will be 
4taken by special appointment only,— 
r (n) by the Registrar between 16th September 
and 31 st October, and 

(h) by the Registrar in Insolvency between 1st 
I November and 14th November. 

The Hon’ble Mr. Justice Chaudhuri will hear 
applications of a specially urgent nature on liton- 
day the 4th September at 11 o’clock, otherwise 
His I^Rirdship will sit only by appointment, appli¬ 
cations for which should be made in writing to the 
offioBr on duty. No other applications will be 
taken. 

The officers on duty are as follows:— 

fMH. 0. Ryi>xr, 93, Park 
Street; him failing, Mr. 
S. N. Roy, 140, t'omwallis 
Street; him failing, Mr. 

N. ’C. Mukeijee, P. 0. 

fMR. 8. C. Mmsii, Hurrish' 

Cbunder Mukerjee Road ; 
him failing, Mr. 8. N. 
Boy; him wiling, Mr. N. 

O. MukeHee. 


From 4tb September 
84tfa: September. 


to 


From Sbtb September to) 
80th September. 


V.. 4 * 1 . fM»- 8. N. Rot, him- failing 

® let and 12th Oo- 

»o*ember. ^ [ tober, Mr, N. C, Mukeijee. 

From 0th MoTmher to i Mb. 0. 0. Das, IS, Duff 
I4tb l^ovember. V Soeet. 

Miob Oovbt; 0 . S., (Sd.) ICacbioi Bbiubt, 

Themb 1919, for no^tfw. 


Admission of women to practise law. 

The .Calcutta H^li Court has decided the 
application of Mifss licyim Guha> to be admitted, 
as a pleader in a, mofussil C'Vlipur) Court in the 
same way as the .) udges of the High Court and 
the Appeal Court in England did in the case 
of Miss Marjorie BcOb, wJio applied for a<lmi8- 
sion it»to the jnofession of (Solicitors in England 
(18 C. W. N. xliii). In the present instance it 
was contended as in the Bebb case that the 
term '* person ” included women and further 
tliat according to the General Clauses Act the 
terms “ he ” and “ she ” are interchangeable 
in the interj)retation of statutes unless there was 
anything repugnant in the subject or context. 
In order to test the soundness of the argument, 
as the Court of x\])])0al in England said, “ all 
that the Court had to consider was whether 
at the date of the Act women were under a 
disability ” (18 C. W. N. xlivL 


The learned Chief Justice (Sir Lancelot 
(Sanderson) in delivering the judgment review- 
<*d the earlier Eegulations providing for the 
enrolment of pleaders and vakils and the scope 
of Act XX of 1.805 by which they were finally 
repealed and came to the conclusion that the 
Legislature contemjilafcd the admission of male 
persons only as ])leaders. The Legal Practi¬ 
tioners Act was passed in 1879 and it repealed 
Act XX of 1805. But it .did not puffwil: to 
make any departure in this resjiect. The dis¬ 
ability that existed before so far as women are 
concerned was continued. 'I'be other Judges 
constituting the Hiiecial Bench before whi^ the 
matter was argued agreed with his Jjordship the 
(’hief Justice, Mookerjee and C;hitty,,|I,l,, deli¬ 
vering separate judgments. The Judges in 
England had said that if any such departure was 
intended, it should be done by exiMress legis¬ 
lation. 


Casement Trlal--Rfght of third cnansnl to 
loHow. 

There were some i^uestions of praoMee raised 
in,the trial q{ Csisemmtt lor Imsoh belote tfao 
. ‘ eia 
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High Court of Justice in England which are 
of interest to the profession. Mr. Sergeant 
Sullivan. E. C., of the Irish Bar appeared as 
the leading counsel for the accused. Mr. 
Sullivan is also an English Barrister and 
no question arose as to his right to appear. We 
presume he appeared in his stulf gown and not 
in silk. Mr. Artimiis Jones and I’rof. J. H. 
Morgan also apjx’ared with him as his juniors. 
Mr. W. Prboyle, a member of the Bar in the 
United States, who camefover to England to 
assist counsel for Casement, attended all through 
the trial but was given a seat at the solicitors’ 
table. Mr. Sullivan in the course of his address 
which was as remarkable for its learning as for 
its eloquence and fearlessness broke down before 
he had finished it. The Judges congratidated 
him for having delivered an address which was 
according to the best traditions of the Bar and 
particularly for his independence in saying all 
that could possibly be said for his client. An 
interesting point of practice arose when 'Mr. 
Sullivan on the day following his break-down 
could not continue his address and asked the 
leave of the Court to allow Prof. Morgan to 
continue the legal argunrent. The IjokI Chu'f 
Justice theren])on said that, as ISfr. Morgan was 
third counsel, it seemed that he could only be 
heard as amicus curia;. The ('ourt, however, 
reserved the question whether he had the right 
to address them and for the time being allowed 
him to follow and heard him as amicus curite. 

Civil Court Commissioners for survey. 

We published some letters itj these columns 
sometime ago on the proposal of the fjocal 
Government to replace the Pleader Commis¬ 
sioners for survey work in connection with civil 
suits in the mofussil by Sub-Deputy C’ollectors 
specially trained for the f’nrpose. The scheme 
as projwsed by Government is as given below. 
-So far as we are aware, nothing definite has 
• been done yet, and before the scheme can be 
put into operation, it will have to be sanctioned 
by the High Court. 

“ iThfiiiquestion of the improvement of the 
existing system of executing sur\«ying commis¬ 
sions has recently engaged the attention of Gov¬ 
ernment. The High Court, who have been con¬ 
sulted in the matter, recognise the ineflSciency 
of the present agency of Pleader-Commis- 
rsioners, and have recommended the creation of 
A service of men specially trained, in Survey-, 
ring whose time should chiefly be devoted to the 
j;,work in Civil Courts. The Governor in Coun¬ 


cil agrees in this view. It is accordingly pro- 
j)Osc(l .to draw up a scheme for the approval 
of the High Court, entrusting the work to a 
staff of Sub-Deputy Collectors who have receiv¬ 
ed a training in surveying. One or more Sub- 
Deputy Collectors would be attached to each 
Judgeship or to a group of Judgeships, if the 
work in a single Judgeship was not sufficient. 
The Civil Courts would send survey commis¬ 
sions to the Collector for execution in the same 
way as they send enquiries regarding the pre¬ 
vailing rates of rent under sec; 31 of the Bengal 
Tenancy Act. The Collector would then make 
over the commission to the Sub-Deputy 
Collector, who would either carry out the survey 
himself, or have it earned out by a subordinate 
staff under his supervision. In either case, the 
Sub-Deputy Collector would be held responsi¬ 
ble for the work. The Sub-Deputy Collectors, 
in their 8|>are time, if any, would do ordinary 
revenue W'ork. 


“ Before proceeding further with the scheme, 
it is necessary to have an estimate of the estab- 
lishnumt that will be required. It has been 
calculated that a Sul>-Deputy Collector could 
carry out in a year fmm 50 to 75 commissions 
involving considerable areas, and a larger 
number if the areas concerned were small; but 
this estimate is very rough and needs to be 
tested with reference to lo*al conditions. For 
instance, there are considerable areas in CfeiA* 
T'residency where no survey work can he done in' 
th(' rains. 1 am now to request than an estimate 
of the number of Sub-Deputy (Collectors with, 
subordinate staff that woidd be necessary in 
voiw district for the working of the scheme may 
tie pre])arcd and submitted for the information 
of (lovermnent. If the w'ork in your district 
woidd not he sufficient to occupy a Sub-Deputy 
Collector for a considerable part of the year, 
you should cpnimunicate with the Judges of 
neighbouring ,^istricts and consider whether a 
joint establishment for two or more Judgeships 
would he advisable.” 


CURRENT INDIAN CASES. 

(Cbiminal.) 

Indian Penal Code, sec. 498—Criminal Pro¬ 
cedure Code, complaint. 

Emperor c. Bhawani Dat, I. L. Ri. 88 All. 
27f). . .. V * 

In a ‘case under sec. 866, I. P. C., the 
husband was not the complainant but appe^<l 
as a witness w'hile the case was |»oceedUig- 
In the interim he had asked that tb^ prbceed- 
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ing under sec. 366, should be drojn)ed but when 
examined by the Magistrate he ex[)lained that 
his action was due to deception and that he 
wished to prosecute the accused. 

Heid—<rhat the statement of the husband in 
the deposition was a complaint within the 
meaning of sec. 4 (h), Cr. P. and a convic¬ 
tion under ’sec. 498 on such statement was 
legal-. . ^ 

Indian Penal Code, sec. 228—Intentional 
insult to Court. 

fiuPEROR t. Mi:rm Dhar, 1 . Ij, R. 38 All. 
i>84. 

An accused in a case under sec. 107, Cr. P. 
(!., filed a {letition before a Magistrate apply¬ 
ing for adjouanraent to enable him to get a 
transfer of the case on the ground that the 
persons who had caused the proceedings to 
instituted w'as intimate with the Magistrate. 
For this he was convicted under sec. ‘2*28, I. 
P. C. 

Held —That the conviction was not sustain¬ 
able. 


Criminal Procedure Code, see. 239—Trial of 
thief and receiver. 

Emperor v. Rhima, I. L. R, §8 All. 311. 
Unless the act of guilty receipt is clearly 
81 ‘parated from the act of theft the receiver 
and the thief may jointly tried. 


(Civil.) 

Civil Procedure Code. 

I Nihal Sinoh V. Khushhl Sino, 1. L. R. 
38 All. 297. 

Under Or. XLITI, r. 1, cl. (d). C. P.. C., an 
appeal lies against an order rejecting an appli¬ 
cation for an order to set aside a decree passed 
ex jMirte in a case open to appeal. 

Trust. 

Dwarkadas Damodar r. Dw.arkadas 
Shawoji, I. L. R. 40 Bom. 341. 

Under sec. 83 of the Indian Trusts Act where 
a trust is incapable of being executed or where 
the trust is completely executed without ex¬ 
hausting the trust property the trustee in the 
absence of a direction to the contrary must hold 
the trust property or so much thereof as j.8 un¬ 
exhausted for the benefit of the author of the 
trust or his legal representative. In the case 
cl ^ estate of a deceased intestate for w’bich 
'.ijib administration has been granted the term 
reppeentative ” in sec. 88 of the Trusts 
Act must in such a case include the person or. 
peitoi^s beneficially entitled who represent the 


interests of the deceased by virtue of inherit- * 
ance, i.e., the heirs are the legal representatives 
and they represent the estate of the deceased 
for the j)urjK>8e of interests established by w'ay 
of a resulting trust just as would the executor 
or administrator. 

The representative by inheritance is to be 
found according to law at the moment of the 
death of the deceased. 


Hindu Law. 

(lANOAnAl PrRABH^ V. Bandi', I. L. R. 40 
Bom. 369. 

AmotJgst Sudras as between an illegitimate 
son and a legitimate daughter, the son takes 
one-third of the father’s estate and the daughter 
two-thirds. 


iioleB of (EftBeo. 

ENGLISH LAW COURTS. 
PBIV7 GOUNOIL. 


[Appeal prom JirniciAL Commissioner 
OF OUDH ] 


The Lord Chancellor. 
Lord Haldane. 

Lord Shaw, 

Lord Atkinson. 

Lord Parmook. 

1916, 

2ti, J Illy'. 


Ranee Subhadra 
Kuab 

r. 

Shambhu Prasad 
and another. 


Special leave, application for, in a case below 
appealable value—Affecting property riot in 
suit—Question of principle. 

This was an ap]>lication for special leave to 
ai>t>eal from a decree dated 13th April, 191.5, 
of the Court of the Judicial Commissioner of 
Oudh. In 1864, the predecessor in title of the 
Respondents sued the [n’edecessor in title of the 
Appellant, and that litigation was decided by 
their Ijordships of the Privy Council in 1873 
(vide Supp. I. A., p. 2‘20 and 4 1. A., p. 198). 
Their Jjordships decreed to the under-proprietor 
against the taluqdar a one-third share of the 
profits in seven villages, including Sessendi; 
such share to be ascertained and |>aid w'hen the 
annual accounts ar'e made up and that the 
under-proprietor was further entitljlDi’ to have 
a sub-settlement on the terms of i)aying the 
(government demand or revenue plus 10 per 
cent. In 1808, the (Government made a 
permanent settlement with the said taluqdar 
by way of reward for his loyal services and the 
aiuount of |)e^anent revenue War filled at tbe 
settlement jamq, less 10 per . At the 

settlement, the revmJhe iof , bad bean 
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* assessed at lis. ii,300. During the currency of 
the first scdtlernent the accounting which took 
place between the Appellant and the Respoji- 
(lent was made in this way, riz., that out of 
the profits ascertained after deducting the 
l>ei'manent revenue from the gross rental, Rs. 
2.‘10 were allowed to the Api>ellant taluqdar 
and the balance w'as divided in the proiK)rtion 
of one-third and tw'o-thirds amongst them. At 
th(*, recen^Tsettlement the revenue for Bessendi 
was assessed at Rs. 3,100. The Resfiondents 
(daimed their share of tJ?e profits of Sessendi 
allowing to the taluqdar a deduction of Rs. 
only as. before. 'I'he Api)ellant on the othm- 
hand contended that she was entitled to deduct 
from the gross income a further sum of Rs. 800. 
The Assistant Collector, the District Judge, and 
the Court of the Judicial Commissioner all held 
against the Appellant. The Ap])ellant then 
applied to the Judicial (!ommissioners for leave 
to appeal hut that was refused on the ground 
lhat the value of the proposed appeal was con¬ 
siderably below’ Rs. 1(),000, and that it did not 
satisfy the requirements of the law. Deuce 
tins petition. 

Messrs. L. DedrmjihcT, l\. C. and Hhuijiran- 
(lin Dube for the Petitioner submitted that a 
substantial ((uestion of [M’inciple was raised on 
the appeal, and that the ap|«'al affeeted a 
mnnber of other villages of the taluqdar.. 'I’he 
a[>|)cal indirectly alTeeted pro})erty <tf the 
value of more than Ks. 1 (),()()() and rais(?d a 
(piestion of general fnd)lic imix)rtauc<‘ in the 
province of Oudh. The benefit of’the perma¬ 
nent settlement was bestowed ujion the laUuplar 
alone and the Kesiamdents were no! entitled to 
get a share in that' J’ewnrd which tlnw did on 
fire princijJes of accounting declared by the 
('ourts below'. Their Lordships rejected the 
jietition. 

Messrs. T. L. Wilson d- Co., Solicit-as, for 
the Petitioner. 

B. D. 

Leave ref-used. 


CALCUTTAJIGH COUBT. 

imipnit daetolM W ne t yet reported. 

(The Important onei to be fully reported hereafter.) 

Civrti RBVisiONiVL JcRiSDiCTio.N, Before 
Plbtcher and Teunon, JJ. Civil Kolb 
Mo. 398 OF 1916. BABURAM ROY and 
oRS., Petitioners v. SAD AY GAOCHAT 
AND ORS., Opposite Party. 14th July 1916. 
Provineidl Small Cause Courts Amending 
Act ^VI of 1014)-~CI. <2), Art. 35 of the 


Second Schedule—Suit for recovery of money 
due as compensation for cutting and removal 
of crops, if cognizable by Provincial Small 
Cause Courts. 

On the 6th December 1915, one Hridoy 
]\Iaiti (a witness on behalf of the Plaintiffs, 
op|>oKite party, in this Rule) brought a complaint 
against the tirst two of the petitioners ^fore 
the learned Suj^)-divi8ional Officer of Ohatal for 
cutting away jraddy from u plot of land and 
forcibly removing it on the 5th December 1916. 
'The learned Sub-divisional Magistrate dis¬ 
missed the complaint under sec. ‘203, Cr? P. 
C.. holding that the |>addy was not grown by 
the above complainant and further held “ the 
circumstaiices go to shew that this so-calIe<l 
tenant was out of jx)88es8ion all tht time." 
Suhsccpiently on the 17th February 1916 the 
Plaintiffs Hridoy (Jhochat and Saday Oliochat, 
tvso brothers and near relations and neighbours 
(d the above-mentioned Comjdainant Hridoy 
Miiity, brought a suit before the Munsif of 
(lhatal, exercising Small Cause Court powers, 
foi’ recoA’ery of Rs. 37-12 annas duo as corapen 
sation for the |)addy cut and taken aw'ay by the 
Defcndunts-lNditioners. 'J'hc learned Small 
Cause Court Judge held tliat " the Defendants 
withoiil any right eut and took away the dis¬ 
puted crops. The Defendants are liable to 
eonipensate the Plaintiff Mo. 1 for taking away 
the crops grown by Plaintiff Mo. 1 ” and the 
suit of Plaintiff No. I was decreed for Rs. 37-r3“ 
annas. * 

.Vgainst the decision of the learned Small 
Cause Court Judge the Defendants moved the* 
High Court and obtained the present Rule on 
the ground ‘‘ that suits of the nature as brought 
by t^ Plaintiffs had been excluded from the 
cctgnizsince of the (kjurt of Small Causes by the 
Amending Act (Act VI of 1914) and by Art. 35, 
cl. (ii), of the Second Schedule of the Provin- 
<-ial Small (!ause Courts Act, and the Court 
l)e]ow' had no jurisdiction to try the suit." 

Held, that the Small Cause Court Judge had 
no jurisdiction to try the suit as suits of this 
nature had been excluded from the cognizance 
of the ('ourt of Small Causes. 

Their Lordships made the Rule absolute and 
set a^ide the decree of the Small Cause Court 
Judge. 

Habu Hit Lai Guha for th® .Petitioners. 

Babu .Amarendra Nath Bose for the Opposfte 
Party. 

C. S. Pule made absolute. 

e • 
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able and immovable properties, the de¬ 
tails of which are set forth in the 
sc];iedules attached to the plaint. The 
Defendants in their written statement 
took objection to the suit being main¬ 
tained in the present form, inasmuch as 
all the joint properties of *the family were 
not included in the schedule attached to 
the plaint. The Defendants at that 
stage did not disclose the names or the 
nature of the proi)erties said to have been 
omitted by the Plaintiff. Apart from 
this objection the Defendants also claim 
that most of the properties included in 
the schedule to the plaint were the s^lf- 
acquired properties of their father, and 
that the Plaintiff had no right to have the 
said properties partitioned. The learned 
Subordinate Judge in the Court below 
upon the pleadings of the x^artiea framed 
the following issues for its determina¬ 
tion :— 

No. 1.—Is the suit maintainable in its 
present form? 

No. 2.—Did the Plaintiff and the De¬ 
fendants live in joint mess, and are the 
properties described in the plaint joint 
properties of the parties? 

No. 3.—To what relief, if any, is the 
Plaintiff entitled? 

After evidence was given by the pafties, 
the Court, by its judgment dated the 27th 
July 1914, dismissed the suit, solely upon 
the ground that the Plaintiff had- omitted 
five properties, two of which were im¬ 
movable and three movable, from the list 
of joint properties attached to the plaint 
for partition. The learned Additional 
Subordinate Judge did not, however, try 
the other issues. Nos. 2 and 3. The 
Plaintiff has appealed and seeks to* have 
the order qf the Subordinate Judge re¬ 
versed and also asks to be permitted to 
amend his plmnt in such a manner as to 
include the properties that were omitted 


from the plaint originally, and which were 
found by the learned Subordinate Judge 
to be the joint j)roperty of the family, and 
to allow the original suit to proceed to 
final determination. 

The learned Subordinate Judge was of 
opinion that the action brought by the 
Plaintiff was not maintainable by Tcason 
of the omission of tfte specified properties 
from the suit and that as a consequence 
the suit must necessarily be dismissed; 
and that the Plaintiff must institute a 
fresh suit including all the joint family 
property, if he desires to proceed and en¬ 
force a partition of the joint property. 
The learned Subordinate J udge relied 
upon the rulings quoted in the cases of 
Jogendra Nath Mukherji v. Jugobundhu 
Mukherji (1) and Jogendra Nath v. Bala- 
deo Das (2), in support of his decision. 
It is true that in a suit for partition of 
joint family property by a Hindu, all the 
properties must be included in the action, 
and the reason for this proposition is, to 
save the parties from multiplicity of pro¬ 
ceedings. On the other hand, if by 
inadvertence, mistake or fraud of any of 
the parties, some of the joint properties 
are not partitioned by the institution of 
the original suit, there will be no bar 
after the partition to have the properties, 
excluded at the first partition, divided 
when the mistake or fraud is discovered. 
All that is required in a suit for partition 
is that all the proj)erties that arc known 
to be joint family iwoperties at the time 
the suit for partition is instituted, must 
be included in the action for partition. 
But the cjue.stion here is, whether ^ not 
the suit .sluRild have been dismissed, or 
the Court should have allowed the amend¬ 
ment of the plaint, suo motu or at the 

(D-T. L. R. 14 Oal. 128 (188«). 

(8) I. L. R. S$ Cal. 961,: a o. 12 C. W. K. 

127 (1807). 


162 
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inslancf' of (he parties, so that the parti¬ 
tion iTii{?ht be effected in this action; and 
that the I’laintilf should not be forced 
unnecessarily to bring another action for 
the same relief, and thiftj to cause the 
same evidence, if not more, to bo given at 
the s^jpnd hearing, and delay the separate 
enjoyment of the properties by the parties 
according to their shares. In a case like 
the present one it was, I think, the 
obvious duty of the Court to have allowed 
the amendment of the plaint and as 
amended to allow the action to proceed, 
including all the properties that were 
found to be joint family properties. 
Such power of amendment is vested in 
the Court by the provisions of sec. 153 
of the Code of Civil Procedure, coupled 
with Or. VI, r. 17. The latter rule 
enables the Court to allow either party to 
alter or amend his pleadings, at any stage, 
on such terms as may be just, whereas 
sec. 153 empowers the Court to make 
itsedf all necessary amendments for the 
])urpose of didermining the real questions 
or issues raised in the action. This power 
is vested both in the original as well as 
'in the appellate Court. This view was 
taken in the case of Srimohan Thahnr v. 
MacGregor (3). I entirely concur with 
the view iakem in that case, and 1 
think that the learned Subordinate dudge 
should have allowed the amendment and 
jiroccodcd to try the other issues in the 
ease. It is not denied by the learned 
Vakil for the Kesi)ondent that the Court 
had power to amend the plaint and that 
it w’ould not hate been imi^roper to have 
done so in this case. Ilis only objection 
to the amendment of the p'ftint is, that 
the Eespondent will be very much pre¬ 
judiced at this stage, when all the evi¬ 
dence has been given. Wherea^, if the 
suit is dismissed and a fresh suit is 
(S) 1. L. B. 28 Cal. 769 (1901). 


Chandra C!hakravarti. 

brought, he would be in a better position, 
for then he would be able to adduce fresh 
or additional evidence. I do not thyik 
that there is any substance in the conten- 
Uon of the learned Vakil for the Resixm- 
dent, or in the grievance that he com¬ 
plains of. The lower Court has only 
tritMl issue No. f, and has dismissed the 
suit on the preliminary ground. The 
trial of the other issues on the case being 
remanded will proceed and the Defen¬ 
dants will certainly bo able to make any 
submission as regards those issues that 
they consider })ro[)er. We think*, thcre- 
forb, that the decree of the Subordinate 
Judge, as it stands, must be set aside 
and the case remanded to the lower Court 
to try the issue.s that were left by it 
undetermined, and to eoimnence the* 
inquiry at the stage at which it terminated 
by the order of the ‘27lh of July 1914 on 
the plaint as amended, by the inclusion 
of the; five denominations of properties 
that have been found by the learned 
(ourt below to be joint family properties. 

Now, it remains to consider the terms 
upon whieli this order of remand must bo 
made. It was entirely the fault of the 
I’laintitf not having included all the pro¬ 
perties in the suit for partition. Tho 
Defendant-Respondent was put to great 
cx(>ense and inconvenience in the lower 
Court in having to prove that tho pro¬ 
perties omitted from the plaint were joint 
proj>erties, and, I think, that he is entitled 
to costs for alf tho trouble and expense 
he had to incur on account of his having 
to prove that the properties were joint. 
We assess these costs in the lower Court 
at a ^um of Ils. 100. He is further en¬ 
titled to the costs of this appeal, which 
again will be assessed at another Es. 100. 
The order of the Subordinate Judge is 
set aside, and the case remanded, on 
condition that the Plaintiff-Appellant 
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pays to the Defendant-Respondent the 
sura of Rs. 200 as costs, both in the lower 
Odurt and of this appeal. 

Atkinson, J .— 1 agree in the main 
with the views expressed by my learned 
brother. I only want to pay one word on 
the legal asfiect of the case. The learned 
dudge decided this case on the basis, that 
if a. Plaintiff in an action for partition of 
joint Hindu properties omits to include 
any item of the joint properly in his list 
or in his schedule to his plaint, that then, 
perse, tJie action must be disniissed, and 
that no right of amendment exists, enthor 
in the primary Court or in this Court, 
which would enable the error to be correct¬ 
ed and the action j^roceeded with iu the 
•ordiniiry way, and he relies upon the case 
reported in Jogendra Nath Muhhr.rji v. 
Jugobuudhu Mukherji (1), in BU])port of 
that view. In my opinion the widest 
power of amendment is given not only to 
the primary Court but to this Court, which 
enables the Court to try all matit'rs i^ro- 
j)erly in dispute between the parties. I 
think it would be a manifest injustice if 
the jxjwer of amendment did not exist 
in a case such as the pre.sent one. INo 
doubt, the Plaintiff must make compensa¬ 
tion for the error. To avoid mu'tiplilrity 
of suits the law has endowed all Courts 
in all countries wdth just and most ample 
flowers of amendment, and in my opinion 
this case is one in which the ]>owor of 
amendment should have been exercised 
by the learned Judge. In this view we 
are fortified by the decisions which have 
been cited, and by the admission made 
by the learned Vakil for the Respondent 
on appeal, to the effect that he divP not 
dispute that the right of amendment 
existed, not only in the lower Co'urt, but 
also in this Court. 

Accordingly we shall remit this case, 

U) I. L. B. 14 Cal. 122 (1886). 


subject to the amendment that the Plain¬ 
tiff be allowed to include in his scliediile 
to the plaint of the joint properties the 
five denominatfona of properties omitted 
therefrom, a.s found by the Judge. The 
case will bo remanded and will woceod 
biifore the learned Judge us if he h* ])ro- 
ooeded with the triat on the 27th of July. 
I agree with my learned brother as to the 
question of costs. 

Should any other properly be discover¬ 
ed to be joint, the Court will bo at liberty 
to include it in the plaint for partition. 

A. K. R. Aj)p(‘al allowed. 


[PBIVT COUNCIL.] 

[Affeal from Allauabad.] 


The Lord Chancellor. 
Lord Atkinson. 

Sir John Edge. 


Musammat 
Radua Kunwar, 
Appellant, 

V. 


19IG, 
2G, June. 


Thakur Reoti 
Singh, Respon¬ 
dent. 


Morlgnge-su't—Joinder of party claitnhig ad¬ 
versely to mortgngor, irregular—Claim of person 
so joined, dismissed—Appeal hy claimant to 
1*1 iv^ Council — Subject-matter of appeal, if mort¬ 
gage-debt or froperty claimed—Appealable value 
— Civil Procedure Code {Act V of 1908), ten. JJO. 

In a unit by a mortgagee to enforec his 
mortgage, it is irregular to join as parties 
persons V'ho set up fidverse.claims lo the 
mortgaged properly. 

Where in a mortgage suit a person who 
claimed a certain share in the mortgaged 
property as against the mortgagor under 
a title adverse to his, u'a.s made- a parly 
Defendant, afid her elaini was allowed in 
part by the trial (Umrt, but wholly .dis¬ 
allowed by the. High Court, and she sought 
to appeal from that decree to llis Majesty 
in Council: 


Ueld—That the subject-matter of the 
appeal was the^ property iiokich she was 
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claiming and its value was the value of 
tJntf property and not the value of the 
mortgage debt. 

This was an ap|>eal fAm a jnrlgraenl 
and decree, dated the l'2th March 1012, 
of ttyk-High C'ourt of Judicature for the 
Nortn-Western Provinces (Griffin and 
Chamier, JJ.), Allafiabad, w’hich partly 
affirmed and partly reversed a jndgimmt 
and decree, dated the 8tb June 1910, of 
the Subordinate Judge of Aligarh. 

The fact.M of the case shortly stated were 
as follows :— 

On the*7th July 3884, one Musaminat 
Mahtab JCunwar executed a mortgage in 
favour of the Plaintiff’s mother, iNlusam- 
inat Boblia Kunwar, since deceased, 
hypothecating therein a to.n-biswa and odd 
share in mauza Mubnrakpur. 

On the 20th Moveinber 1909, the prest'iit 
suit for sale of the mortgaged property 
was instituted in the Court of the Subor¬ 
dinate dudge of Aligarh. In his idaint the 
Plaintiff stated that the said Hukuin Singh 
had executed a bond tJlst tJanuary 1898) 
in favour of the })re8ent A])jHdlant, 
hy|>othecating a portion of the mortgaged 
proj[>erty to her without any right or title 
to that jirojwty. 

The said mortgagor, Alusammat Mahtab 
Kunwar, and the said Hukmn Singh and 
the pre.sent A]>|>fdlant, among other 
persons, W’ere made Defendants to the 
suit, but the jwesent Apjiellant and 
Hukum Singh alone contested the suit and 
filed separate written statements. Th.? 
only plea,**now material, raised in defence 
was that Hukum Singh and not the mort¬ 
gagor was owner of a four-f^iswa share of 
the village. 

The said Subordinate Judge delivered 
judgment on the 8th June 1910. He 
found that the said mortgagor, Mtisam- 
mat Mahtali Kunwar, executed the mort- 
gngp in suit, for consideration and for legal 


necessity. He also held that the said 
mortgagor absolutely owned and possessed 
five biswas odd share in the said village, 
but he held that a moiety of the remain¬ 
ing mortgaged property, viz., four-biswa 
Olid share did npt belong to the mortgagor 
or her husband, Bhim Singh. In his 
o|)iuion it belonged to Durjan Singh, the 
father of Hukum Singh aforesaid. 

The result was that the said Subor¬ 
dinate dudge allowed the Plaintiff’s claim 
with costs, and made a decree direfting 
the sale of the mortgaged property, (>.xcBpt- 
inft’ “ one-half of four biswas and eighteen 
and odd biswansis.” 

Against th(' said decree both parties a(i- 
pealed to the High Court. .Both appeals 
were heard together and the said High 
(’ourt delivered one judgment on the 12th 
March 1912. The learned Judges of the 
High Court dismissed the Defendant’s 
appeal and allowed that of the Plaintiff. 

In the result the sajd High Court made 
a decree allowing the Plaintiff’s claim, 
and directing that the %'hole of the 
mortgaged pro)rerty should be sold in 
satisfaction thereof. The Apisdlant, 
who was a transferee from Hukum 
Singh, applied to the High Court for 
the* usual certificate in order to appeal 
to His Majesty in Council, and that ('ourt 
(Sir Henry Richards, C. J., and Banerji, 
J.), granted it by an order in terms 
follow’ing;— 

“ This all application for leave to ap- 
fieal to His Majesty in Council. The 
value of the subject-matter of the suit in 
the Court below exceeds Rs. 10,0G0. This 
Court reversed the decision of the lower 
Apjiellate Court; and therefore if the value 
of the subject-matter of the proposed ap¬ 
peal exceeds Rs. 30,(X)0, the case is one 
which fulfils the requirements of sec. 110 
of the Code of Civil Procedure. It is, 
however, urged that the value of the 
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subject-matter of the proposed appeal to 
His Majesty does not exceed Rs, 10,000, 
and this contention is based on the follow¬ 
ing facts. The suit was one to recover 
Rs. 38,000 and odd by enforcement of a 
mortgage. A part of the proiiert,y com¬ 
prised in the mortgage was Exempted from 
liability under the mortgage by the Court 
below. An api)eal was preferred to this 
Court, and it was held that the whole of 
the mortgaged property was liable to sale 
in en£orc<*ment of the mortgage. It is in 
respect of, this part of the decree of this 
Court that the Aj)plicant seeks to appeal 
to His Majesty in Council. It is alleged 
that the value of the pro])erly, which by 
the projwsed appeal is sought to be exempt¬ 
ed from liability under the mortgage and 
decree passesl on it, is Rs. 2,000 odd, and 
this amount must be reganled as the value 
of the subject-matter of the aj^jieal to His 
Majesty, We do not agree with this con¬ 
tention. The decree imposes on the i>ro- 
perty a liability for Rs, 38,000 and odd. 
Therefore the ijialue of the subject-matter 
of the appeal to His Majesty is a sum ex¬ 
ceeding Rs. 10,0(X), and the case fulfils 
the requirements of sec. 110. We so 
certify.” 

The Re.spondent took the preliminary 
objection that the api)eal was not main¬ 
tainable inasmuch as the value of the ap- 
})eal wa« less than Rs. 10,000. 

Sir William Garth for the Api>ellant sub¬ 
mitted that the value of the subject- 
matter of the appeal was above Rs. 10,000. 
The High Court had granted the necessary 
certificate, notwithstanding Respondent’s 
objections. The suit was to recover 
Rs. 38,000 and odd, and every bit of.,the 
mortgaged property w'as liable for that 
amount. There was no evidence upon the 
record of the value of the property dis¬ 
puted in this appeal, but that was not 
through any fault of the Appellant. The 


High Court did not enter into the question 
of value. The Resixmdent valued it at 
Rs. 2,000 odd, but there was nothing to 
show that that estimate was correct, or 
that the High Court had accepted it. The 
High (’ourt's decision as eral)odied in the 
certificate, ought to be held final as t%the 
value of the appeal. ^ In any case, the 
Hoard ought to give to the App(‘llant an 
opf)ortunity of ])roving that the value of 
tJie land in dispute was over Rs. 10,000. 

Mcssru. L. DcGruythcr, K. C., and 
lihugwandin Dube for the Resjwndent, 
submitted that the value of the subject- 
matter of the appeal wa.s Rs. 2,()(X) 
only. The amount of the mortgage 
had no relevance to the subject-matter 
of the af)peal. The Appellant, under 
no conceivable circumstance, was liable 
to pay Rs. 38,000. The subject-matter 
of the at>|R‘al was simply the pro¬ 
perty which the Api>ellant tdaimed, that 
is, two biswas. It was apparently not dis¬ 
puted before the High Court, that the 
value of two biswas was Rs. 2,000, but 
the reason why the High Court granted 
the certificate, was that it held (it was 
submitted erroneously), that the decree 
im|)OHod u])on the proi>erty a liability for 
Rs. 38,000, A certificate which on the 
face of it, ]>roceedH on a wrong principle, 
is not conclusive. It must comply with 
the requirements of the section. Fianarxi 
PerxJiad v. Kaxhi Krishna Nctraiu (I). 

Sir William Garth replied : 

Their Lordsuips’ JenoMEXT^was deli¬ 
vered by 

The Lord CuAXOEWiOR.—It is always 
to be regretted when an appeal is disposed 
of on a preliminary |K)int, and the parties 
are conii>elled, after having incurred con¬ 
siderable expense, to leave this Board 
without a determination of the real merits 
(1) L. R. as I. A. 11 (im) 
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(ff tlieir (lis|>utc. But in this case their 
Lordships feel that they have ift) choice 
in the matter, and that they are bound to 
advise His Majesty thaj the preliminary 
|x)int raised must j>revail. 

The facts of this case are these ; Jn IS-tJ 
a. i^ortgage was executed of certain i)ro- 
perty for a sum of tts. 2,000, with interest 
at 12 per cent. On the tlOth Xoveinber 
1900, the ]HUsons who were ('iititled to the 
benefit of that mortgage took proceedings 
in order to have it enforced. They claim¬ 
ed that the amount due upon the mort¬ 
gage was lbs. tl8,494, and they asked for 
an order for piyment of that sum against 
the Defendants, and a sale of tlie pro- 
pe*rty. They made, as ])aities to that suit, 
not nu'rely the peoi>lc who claimed ut\der 
the mortgagors, but also certain ])eapb 
who had set up adverse claims to the 
mortgaged property, among whom the 
ApiKl'ant was one. Their Ijorlships 
think that this joinder of tlu^se jairties was 
irr(^gular, and that it could only tend to 
c(jnfusion. 

What followt'd vt'as this : The present 
Ai)pel!ant, who claimed through a ])erson 
named liukum Singh, said that she \\as 
entitled to four biswas of the pnjperty. 
That dispute was entirely inde]).'ndent of 
the mortgage transaction of 18K4. What¬ 
ever the amount of that mortgage might 
be, in no circumstances could the Apial- 
lant have been made res|Kmsib!e for it. If 
it had been held that her claim was good, 
the mortgagor would have completely 
failed, so far as her share of the estate 
was concerned : if it had been held that 
her claim was bad, she couikl have had no 
right whatever to redeem the mortgage. 
The cause, however, j)roceeded without 
any objection being taken, and, in the end, 
on the 8th June 1909, a decree was made 
by the Subordinate Judge, in which he 
declared that the Api>ellant was entitled 


to ohc-half of the four biswas which had 
l)('en set up as her original claim. From 
that decree an a])peal was taken td the 
IJigh Court, and on the 14th November 
1910, the High Court decided that the Aj)- 
judlant had no title at all. The result was 
that as to one-half there were concurrent 
tindings both of the Subordinate Judg(‘ 
and of the High Court that the Appellant 
had no claim, and as to onc-half there were 
differing judgments. The Appellant ac¬ 
cordingly sought to obtain leave to a])j)eal 
to His Majesty in Council from the-judg- 
yient of the High Court, and for that 
purpose it was essential that she should 
satisfy the condition of sec. lit) of tlic 
Civil Procedure Code of 1908. That sec¬ 
tion ])rovidcs that an ai>pcal can only be 
allowed in ceilain cases where the amount 
or value of the subject-matter of the suit 
in the (k)urt of P'irst Instance was 
Rh. 10,000, or u})vva.r(ls, “ and the amount 
or value of the subject-matt<‘r in disf)Ute 
on ui)i)(‘al to His Majesty in (’ouncil must 
be tlie same sum or upwajids.” 

Upon the Ap|x*llant’s a])plicalion for 
a certificate that the value of the subjed- 
iiiatter ('xceeded the Rs. 10,000 there ap¬ 
pears tf) have b(?eu argument before the 
High Court, and a certificate lias b(*en 
given in her favour. But it is objected 
that that eerlifieato, on the. face of it, pro¬ 
ceeds upon a wrong principle, and that 
this Boaid ought not to regard it as con¬ 
clusive of tte Appellant's right to a]>j)eal. 

Their Lordships think that the Rea])on- 
dent’s contention in tJris respect is 
correct. The certificate is prefaced by an 
order in which the High (burt state what 
theveasons were that led them to the con¬ 
clusion that the subject-matter was above 
the prescribed limit, and it is quite plain, „ 
on an examination of that order, that they 
were deciding as between two rival con¬ 
tentions. The one that was put forward 
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on behalf of the. Respondent was tha’t in 
f)oint of fact the ajipeal related only to the 
valiKk of the two biswas, while the Ap¬ 
pellant asserted that it related to the whole 
subject-matter of the suit, which was 
Rs. 38,000. This latter argument was 
enforced by suggesting thaT if the Ap¬ 
pellant’s case failed, the inorlgag(i would 
ojx'rato over the whole of the property, 
and there woidd bo a right left in the 
niortgagc(> to sell and dispose of this ]uece 
of the estate for the total value of the 
mortgiige ilebt; that as the inortgagc debt 
afleet('(l {'qually every part of the ]>rope.rty^ 
subject to the original mortgage, it alfecled 
the whole of those two biswas, and the 
subject-matter of the disputes therefore 
was R.S. 38,000. This contention jrrevail- 
ed before the High Court, and they state 
in terms that the decree, which was the 
subject of appeal, had imf)osed on the firo- 
])erty a lialulity for Rs. 38,000, and that, 
in consc(|ucnce, the value of the subjerd- 
luatter of the aj){)eal exceeded the neces¬ 
sary [a'CHcribed fjpm. 

Their Lordships think that this was an 
entire mistake. As bi!tween tlu' Res- 
jiondent, who was sc^cking to enforce bis 
mortgage, and the Appellant, the subject- 
matter of the suit was not Rs. 38,000. The 
subject-matter f)f the disfrute was simply 
the value of the projrcrty which the Appel¬ 
lant claimed, and it was quite immaterial 
for that puriwso what the value of the 
mortgage might bo. As has already been 
|X)inted out, the Appellant could under no 
circumstances have been made rcs|)onsil)le 
for the amount of the mortgage, nor could 
its extent in any way whatever have in 
the least degree varied her rights. I« 
truth the confusion has arisen because the 
cause of action against the Appellant, that 
is to say, the right to obtain a declaration 
of title against her adverse claims, has been 
joined with another, which was quite dis¬ 


tinct, the enforcement of rights under a 
mortgage. 

T hiiii Loidships think that tlu' subject- 
matter of this appeal is iiothiug hut tbe 
two biswas to which t.h<‘ Kuboidiiiate 
Judge fouiul thi'it. the Aj>j)ellaut was, »u- 
titled. • 

Then Sir ^\illiani (jrtirth urges that, in 
these cireuinstances, as tliis question of 
the value has never been determined by 
the High Court, the matter ought to go 
down for the purpose of seeing whether 
those two bi,sv\'iis would suj)p(»rt the value 
ol Its. I0,()(K), and tlius enable an ap])eal 
to be maintained. After considering all 
the arguments ujam this point, tlu'ir Lord- 
ships think that, out of eon.sidoration for 
the parties themselves, no such direction 
ought to he given. Had it been possible, 
when the original certificate was apjdied 
for, to have established that the value, of 
those two biswas exceeded the Rs. ]0,000 

a perfectly simple and slr.aightforward 
thing to do—a,II this dilficult ■y as between 
the value of the estate and the value of 
the mortgage would at oiic(‘ have, vanished, 
hut it seems iiiquissihle to read the judg¬ 
ment of the High C’ourt without seeing 
that there werci two eontimtions, and only 
two, before them. IJjKjn the one con- 
tc'ution the Appellant would have failed, 
an<l that w’as that the subject-matter of 
the suit related to the two hiswras, and on 
the other contention she would hiive suc¬ 
ceeded, and that was that the suliject- 
matter of the suit w’as affected by the 
value of the mortgage debt. It was the 
latter contention which the High Court 
wrongly adopted* 

Their Lordshi|>s will therefore humbly 
advise His Majesty that this objection 
must succeed, and that this appeal should 
be dismissed wih costs. 

Solicitor: Mr. Douglas Grant for the 
Appellant. 
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Solk'itora : Messrs. Barrow, Rogers and 
Ncvill for the Respondent. # 

B. D. * Appeal dismissed with costs. 

i 

[CIVIL REVISIONAL JURISDICTION.] 

Rev. No. 11 of 1916. 

Mookerjee, J. 

Coming, J. ' In the matter of 

1916, Rasik Lal Nao, 

Heard, 27, June. a Haktear. 

Judgment, 4, Jnly. . 

Legal Practitiontrs Jet (JlVIII of 1879), teat, 
13 and H—Muktear abating Coun’t officer, if 
liable to dieC’plinarg action—Contempt—Object of 
punithetent—Subordinate Court if mag start en- 
quirg under tee, lb in cates other than under dt. 
(a) and {b) to see. IS—High Coutt if mag adopt 
' a report made bg subordinate Court in a proceeding 
wronglg initiated but properlg conducted, 

Sec. 14 of the Legal Practitioners Act 
invests a Subordinate Court with author¬ 
ity to inquire into any case of misconduct 
alleged against a pleader or muklcar prac¬ 
tising before it, covered 'jby sec. Id of 
the Act as amended by Act XI of ISOd, 
and not merely cases covered by els. (a) 
and (b) of see. 13. 

In THli MATTER OF Boi TUEKAL KUISTINA 
Rao (’2) e.rplain(d. 

In be Rubna Chandra I’al (1) com¬ 
mented on. 

Whether an enquiry is made by or 
under the orders of the High Court under 
sec. 13 or is instituted by the Subordinate 
Court of its own motion the final order 
can be passed only by the High Court. 

The law docs not require an inquiry 
ordered under sec. 13 to be conducted 
directly by the High G^urt. Therefore, 
even if it were incompetent for a Sub¬ 
ordinate Court to initiate an inquiry into 

(1) 1. L. B. 37 Cal. 1028 ; s. 0. 4 0. W. N. 

880(1899^. 

(2) L. R. 14 I. A. 164: 8. 0 .1. L. B. 16 Cal. 

162(1887). 


certain kinds of charges of misconduct, if 
such an inquiry has been properly held 
after notice, there is nothing to prevevt the 
High Court from adopting it as one which 
could be directed under sec. 13. 

The Coint, at least when in session, is 
present in e*very part of the place set 
apart for its own use and for the use of 
its officers, jurors and witnesses, and dis¬ 
orderly conduct anywhere in such place 
amounts to a contempt of Court. 

The power of suspension or removal is 
distinct from the power to ,punish for 
vcontempt, but a contempt may be of such 
a character ns to warrant the exercise of 
the disciplinary powers of the Court. 

When the Court takes notice of a mis¬ 
conduct which Consists in the obstruction 
of, or an interference with, one of its 
officers, the object of the discipline en¬ 
forced is not so much to vindicate the 
dignity of the Court or the person of the 
officer, as to prevent undue interfer¬ 
ence with the administration of justice. 

Where a mukhtar in the course of an 
altercation with the Court's accountant 
in the latter's office used abusive language 
which was heard by the Munsif from his 
Court: 

9 

Held —That for such conduct the Court 
Could take disciplinary action against the 
mukhtar. 

This was a reference under sec. 14 of 
the Practitioners Act, dated 26th 

February 1916, by Babu Kuraudnath Ray, 
Munsif, Ivusteu, through Mr. J. C. H. 
MacNair, District Judge, Nadia. 

While forwarding the letter of the 
Munsif, the District Judge stated his 
opinion as follows :— 

The Munsif has, I consider, gone into the 
question very carefully and his finding as to 
the facts is 1 think obviously correct. The sum 
of fifteen rupees four annas (Rs. 16 aus. 4) 

c 
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was lying in the Sub-Treasury at Kustea in 
this district for payment jointly to 3 persons, 
one of whom, Rasiklal Nag, happens to be 
a muktear. In_ December 1915 a pleader 
named Bhuban Bandhu Mazumdar (C.'W. 
7) on behalf of the 3 payees filed a payment 
Order form in the office of the Munsif, Ist 
‘Court, Kustea, and this was* passed by the 
Saristadar on 18th December and by the 
accountant, whose name is Kishorilal 
Chatterjee, on 22nd December, and it was the 
duty of Babu Bhuban Bandhu Mazumdar to 
come to the office and receive it and present 
it at the Sub-Treasury for payment within 10 
days^of 22nd December. Bhuban Babu admits 
that between l£ith December and 7th Janu¬ 
ary he never came to the office to ask for 
delivery of the payment order to him. On 
7th January Rasiklal Nag and his clerk 
Moti and Bhuban Babu pleader all came 
together to the office in connection with the 
cheque. There is therefore no reason to 
suppose that Bhuban Babu would try to 
blacken the case against Rasiklal Nag nor 
has that ever been suggested, and therefore 
Bhuban Babu’s evidence is particularly re¬ 
liable. 

The Saristadar Babu Nilmoni Roy Chow- 
dhuri (C. W. 2) bears an excellent re¬ 
putation and hft evidence is therefore valu¬ 
able. 

The evidence of these two gentlemen 
leaves no doubt as to the details of the com¬ 
motion which occurred in the office of 
the Munsif, 1st Court, Kustea, on the after¬ 
noon of 7th January 1916. The particulars 
are as follows: Bhuban Babu on that day 
went and asked for the payment order and 
received it, endorsed it to Rasiklal Nag’s 
clerk Moti and sent Moti with it to the Sub- 
Treasury. As it was then more than 10 days 
after 22nd December the Sub-Treasury 
refused to cash it and said it must first be 
renewed. In order to renew it Bhuban Babu 
ought to have filed an application bearing 
an 8 annas court-fee stamp in the office or 
Court room of the Munsif and had hejdone 
BO it would have been renewed in the ordi¬ 
nary course without any difficulty and this 
was well known both to Bhuban Babu and to 
Bank Babu. Instead of this, Bhuban Babu, 
Basik Babu and Moti all went together to 
the Baristadar with the paymmt order, and 


asked him why the cheque had lapsed 
(C. W. 7. P. 31/74). Bhuban Babu does not 
say what further talk there was with the 
Saristadar, but the Saristadar says that 
Rasik Babu asked Jiim who was going to pay 
for the 8 annas stamp for renewal, and that 
the Saristadar replied that the fault, if any, 
seemed to be with Rasik Babu himseU or 
his pleader, as no attempt had been made 
to take delivery of the payment order on 
23rd December or 3rd January after it was 
passed and before it lapsed (P. 26/57). 
Rasik Babu then wished to speak to the 
accountant Kishori Babu about it and was 
permitted to do so (P. 31/74, 26/51). Going 
up to where the accountant sat Rasik said 
something to the effect * See this payment 
order. You have gone and caused it to 
lapse. Do you want me to lodge an appli¬ 
cation against you or swear an affidavit 
against you tt> that effect?’ (P. 31/74,- 

26/51). The accountant replied ‘ You can 
do what you choose. Please do not lose your 
temper.’ (P. 31/75, 26/51). Bhuban. Babu 
says he did not notice what reply, if any, 
Rasik Babu made (P. 31/75) and the Saris¬ 
tadar says that Rasik Babu’s reply was ' I am 
going to swear an affidavit saying that you 
asked me to pay you a bribe for passing my 
cheque and that because I did not comply 
you intentionally made my cheque lapse ’ (P. 
26/52). The accountant next said to Rasik 
Babu ‘ Keep a civil tongue in your head 
(Mukh Samle Kotha Boliben)’ (P. 31/75, 
26/52), and Rasik Babu replied ‘ Haram- 
jada, I am not Jagabandhu Sarkar to be 
ordered about by you ’ (P. 31/76, 26/52). 
This refers to the fact, admitted by the ac¬ 
countant, that he once upon a time (whether 
for good reason or not) gave a blow to a 
pleader's clerk named Jagabandhu Sarkar. 
Rasik Babu repeated the word Haramjada 
more than once (P. 31/76) while standing 
close to the accountant, whom he also called 
‘ Paji ’ and other names (P. 26/53), Sarista¬ 
dar then asked Rasik Babu to leave the 
room and told ^he office peon to put him out 
(P. 26/63) and Rasik Babu imurohed out <rf 
his own accord (P. 31/76) and stood in the 
verandah and there shouted out the wovd 
Haramjada many times (P. 31 / 78 ), end 
threatened the accountant vnth a idioa* 
beating <P. 228 / 64 >, and even ike M 


f 



: THE CAIjCUTTA 

In the matter of Rasik Eal Nag. 

sittiiig on the Bench heard the word 
Haramjada being shouted though he /was 
not! then aware who the shoiiter was 
(Order-sheet, V, 1/1). 

4.8 soon as Rasik Babii hj\d gone away the 
accountant sat down and wrote out what is 
a perfectly true and fair account of the inci¬ 
dent 2/2) in the form of a report to the 
Munsn ending with the prayer. 

* I most earnestly s^ek the protection of 
your Honour and pray that your Honour 
would be kind enough to hold an enquiry into 
the matter and to institute a legal proceed- 
ing against Rasik Babu or to do the need¬ 
ful, under the circumstances which your 
Honour thinks best/ I do not see what 
other course the accountant could possibly 
haye taken with greater propriety than this 
course. 

^Thc Muiisif proceeded to appoint a date 
under sec. 14, Legal Practitioners Act, and 
to serve a copy of the accountant’s report 
upon Rasik Babu. I do not see what other 
course the Munsif could with greater pruj)rie- 
ty . have taken. 

Kasik Babu contested the case tooth and 
n<i.ii from first to lar.t- He adiuitkd no¬ 
thing. Ho pray'.'d for, ami ulitiiinwl. s^'w^ral 
adjournments on various groui-ds, 1K‘ 
objected that th ‘ accounta.it was not at 
the time busy and therefore w as not intc‘T rii|)t 
ed..'iHe objected that the copy of ilu 
accountant’s rex)ort serveal on him was nut a 
full copy. Both these objections were 
entirely frivolous and obstructive. He next 
objected that ho himself at the time was not 
acting as a muktear and that therefore the 
Munsif had no jurisdiction to hold the cyi- 
quiry. This objection was accepted by the 
Munsif, who thereupon discontinued the 
enquiry but at the same time in his letter 
No. 140, dated 26th February 191G, requested 
me to move the High Court to deal with Rasik 
Babu under sec. 13 of the Legal Practitioners 
Act. As muktears, pleaders, and pleader’s 
clerks are in the habit of apjiroaching ac¬ 
countants and other clerks on business, and 
are authorised to do so, whereas persons not 
belonging to those clasBes rarely if ever ap¬ 
proach office clerks in person, it seemed to 
me that it was relying on Hie fact that he is 
a muktear that Rasik Babu went and address- 
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ed the* accountant on the occasion, and that 
accordingly sec. 14 gives the Munsif jurisdic¬ 
tion to enquire into the matter. I therefore 
directed the Munsif l<j complete the enquiry 
on that assumption, adding that there seemed 
airiple ground for bringing the matter to the 
notice of the Fligh Court and that it would 
be open to me on completion of the enquiry, 
if 1 then thought tit, to invite the High Court 
to deal Avith the matter either under sec. 
lo of the Legal Practitioners Aet or if 
deemed more proper then under sec, 13 (/*). 
The enquiry has accordingly been completed. 
After the enquiry was completed I pointed 
nut to the Munsif that at Sadar nobody who 
is not a muktear, pleader or pleade^*’s clerk, 
ihkiks of approaching tb(‘ clerks in person 
but always does so through a muktear, 
pleadei* or pleader’s clerk, and asked whether 
anyone 1 Iher than muktears, pleaders and 
pleader’s /^‘lerks was in the habit of enter¬ 
ing the e.ielosed space wheie Rasik stood 
when cre£:}iiig the disturbance. From the 
Munsif's j jily it appears that in some cases 
other persuns used to enter the enclosed 
s]>ace to nake cTiquiries direct from the 
cKrks. 1 m not uunvinc^’d Ih.xt Rasik Babu 
AvtJiikl on this e(*easion have e.iitered that 
s}>ac*e exerpt b)r liu' fact tljal hr* knew that 
iv< a muktear he was entitlecf'to do so, but 
b(‘ tlmt as it may, it seems to me that as 
p<niited o!it by the Munsif in his judgment 
(L. 40/11."), 40/ll(:»> the High Court has juris¬ 
diction to deal w'ith Rasik Babu and I feel 
very strongly convinced that this is a case 
which (‘alls for fiction against Rasik Babu 
on the pari of the High (Jourt. I entirely 
concur with the last paragraph but one of 
Munsif's judgment, “ If officers .... 
dignity entirely gone' ” (P. 40/116). 

It is of couT^se for the High Court alone to 
decide in wlutfr way if any it should deal 
with Rasik Rabu’s conduct. The Munsif 
has recommended that he should be 
^ suspended from practice for a short period 
or simply warned as may seem proper 
to the High Court.’ I would respectfully 
submit that a mere apology would not bo 
sufficient amends for all the trouble he has 
caused, and that if he expresses penitence 
now he ought rather to have done so on the 
8th of January and not after the Munsif has 
been compelled owing mainly to tbe obstmq^^ 
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tion persistently indulged in by Easik Babii 
to swell the bulk of those proceedings into a 
record of 116 pages mostly ia his own hand¬ 
writing, to the detriment of his other work. 
At the commencement of the ]>roceedings the 
accountant asked that he might be legally 
assisted by the (government, and the Dis¬ 
trict Magistrate was pleased to sanction the 
engagement of a pleader on Es. 8 per diem 
at the expense of Ooveriinumt. 1 have 
calculatc^d that this gmitlemairs bill 
to Government owing tc* the frivolous 
and obstructive objections indulged in by 
Easik Rabii, is likc'ly to amount to 
about Es. 75, and in iulditiori to this the 
matter has occu])ied considerable time of the 
Munsif and myself which could have been 
otherwise employed and tln^rcliy indirectly 
has caused loss to Government. 1 would 
therefore respectfully suggest that punish¬ 
ment of an exemplary characten* would be 
veiy salutary asul very well deserved. 

As regards the atteinyit of Hasik Babu to 
introduce evidence that the accountant asked 
him for a bribe, 1 entirely agree with ttn* 
Munsif’s remarks iii his judgment. I have 
never heard that the aocouiitant makes de¬ 
mands of that sort, and 1 think it quite ch'nr 
that he had not madt^ any such demand from 
Easik Babu rfhd that Easik Babu would have 
stated it prominently in his written statement 
if such a demand had been made. , 

It may be that in this case the acts of 
Rasik Babu amounted to the criminal offence 
of defamation or of insult likely lo lead to 
a breach of the peace. But the iTni>ro1[iricty 
of his conduct does not turn on the qiiesi-iori 
whether he went the length of infringing the 
criminal law or whether- he stopjx’d short of 
that, it lies in the fact that he wc*nt up to a 
clerk who was sitting at his work and ad¬ 
dressed hinj in an outrageously noi^y, rude 
and unseemly way, and it seems to me that 
it would be very prejudicial to the prestige 
and dignity of the Courts if in the circum¬ 
stances the clerk were merely told to have re¬ 
course to the criminal Courts whore^ Easik 
would be immune, however outrageous and 
unseemly his conduct might be proved 
to have been, provided that that conduct had 
just fallen short of amounting to a criminal 
offence. The Legal Practitioners Act seems 
to me to invest the High Court with jurisdic- 
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tion to deal with outrageous and onsi^l^ly 
conduct. As such it Bee,mB to me that -it is 
to that A<;t and not to the Indian Ptmal Code 
that a clerk in tljc position oT Babu Kisori- 
lal Chatterjeo is entitled to look for protec* 
tion. * 

JJubu Dehendro, Noth Jioychi (with him 
Bobus Bamvashibasi Mulcvrji and Mohini 
Muhon Chatter ji) for the Miil^ar.— 
'I’liis reference shoufii be discharged on two 
grounds, (1) because it is incompetent, 
and ("2) because it is not a tit case on the 
merits to come under the purview of sec. 
Id if) of the Legal Practitioners Act. 

First, the reference is inconjjietent 
tmder the authority of a decision of this 
llon’hle Court lit the matter of Puma 
('liotuira Pal, Mukhtcar (1), whioh U’aa 
lollosvod in another decision of this 
Jlon’ble Court in Tn re Badha Charon 
Chakrorerti ij (7). The question was 
raisiul again in In the matter of Kali Pra- 
sonna Chaudhury (1), hut was not gone 
into as unnecessary for the purposes of that 
case. The decision of Mr. .1 ustice. Hill in 
Puma Cluindra Pol's case (1), was based 
u[x)n a decision of the Privy Council in 
In the iHotler of Southekal Krishna Rao 
i'l), and this has all through been follow¬ 
ed In the niaftcr of Wojid Hossain (3). 
Iqion the. authorities and having re¬ 
gard to the language of secs. 13 and 
11 of th(5 Legal Practitioners . Act, 
till' lower Courts were not competent to 
hold the enquiry or make tlie reference. 
It was only this Hon’hie Court that could 
take action and hold the enipiii'y under sec. 
Id of the Jjegal Prjictitioiu'rs Act. The 
reference is therefore, without jurisdiction 

(1) I. ij. n. 27 Cal. 1023 : a. o. 4 C. W. K. 880 
( 1809 ). 

(2) L. B. 14 I. A. 164 : a. 0 I. L. R.' 16' Oal 
162 (188:). 

(S) I. L. R. 28 Oal. 800: a. c. 6 0. W. 866 
(ll!02). 

(4) 11 C. L. J. 164 (1010). , . 

(7) 4 Q. L. J. 820 (1007)^ 
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and should be discharged on this preli¬ 
minary point. 

[Mookkbjee, .7.—What do you ^ay 
with regard to the decision of Mr. J iisticc 
Knox in In re Muhammad Abdul Hai (0), 
as noticed in In the matter of Kali Pra- 
Chaudhury (4)’? What about the 
changes introduced Vy Act XI of 18U6 into 
the Legal Practitioners Act XVIll of 
1879?] 

That judgment is no authority against 
those decisions of this Hon’ble Court. 
The changes introduced by Act XI of 1896 
did not affect cl. (/) of the section at all. 
The original section in Act XV71I of 
1879 was groujjed under clauses in Act 
XI of 1896 with the introduction of els. 
(c), (d) and (c) only as new. “ Any 
other reasonable cause ” was there all the 
same and was only grouped as cl. (/). Ko 
there was no change by the Amending 
Act of 1896, so far as cl. (/) wa.-i con¬ 
cerned, under which only the })resent case 
comes. Mr. Justice Knox failed lo notice 
this and erred in his decision in holding 
that sec. 14 would be applicable to all 
the clauses including cl. if) of sec. IB. The 
Privy Council decision, uiwn which the 
decision of Mr. Justice Hill vnsh based, 
held that “ any such misconduct *’ in 
sec. 14 referred only to “ misconduct in 
the discharge of professional duties,” 
which led Mp. Justice Hill to hold, that 
sec. 14 referred only to els. («) and (6) of 
sec. (13). Because of the changes, as 
pointed out by Mr. Justice Knox, il may 
be conceded that sec. 14 is applicable even 
to els. (c), id) and (e), although that is 
also not free from difficult^, but surely 
not to cl. (/), which was there all the 
time and was excluded from the oi^eration 
of sec. 14 according to the said decision 

.(«) 11 O. L. J f«4{l910 

\ 9 ) 1. U B«8» All. St (liOS. 
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of the Privy Council. Having regard to 
one of the well-known principles of inter¬ 
pretation of statutes, it is to be noticed 
that the Legislature, while amending the 
Legal Practitioners Act in 1896, did not 
in any way alter the language of sec. 14, 
although the Above decision of the Privy 
Council was there, and it must, therefore, 
be taken that the Legislature did not in¬ 
tend to include cl. (/) of sec. 13, at any 
rate, wdthin the purview of sec. 14 of the 
Act. 

[Mookerjee, j.—I t would be very in- 
'cenvenienl if we are to hold the enquiry 
ourselves in every such case.] 

The members of the Bar should not lose 
this privilege if they can help it. 

[Mooker-ike, j.—B ut the ultimate dcci• 
sion rests with us.] 

Yes. 

But the enquiry itself may he sufii- 
ciently compromising to a Legal Practi¬ 
tioner though held to be wdthtjut sudi- 
cient cause. The lower f'ourts are not 
likely to be free from prejudice, and why 
should a Legal Practitioner bi? subject to 
the ignominy of an enquiry at the caprice 
of a lower Court, where on a simple state- 
meiit of the case the High Court may not 
be disposed to hold an enquiry. 

The evidence shows that the account¬ 
ant himself was the aggressor—^where- 
tqx>n he wa|i abused by the muktear. 
The young accountant was in the habit of 
striking people—he struck ^leople twice 
before, and when he rose up from his 
chair, closed up his sleeves, and was about 
to strike the old muktear he was abused. 
The incident was unfortunate and to 
be regretted; it was, however, not a 
deliberate act, but if anybody was to 
blame, it was the accountant and not the 
muktear. The act did not in any case 
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reflect on his character. Befers to In the 
matter of Wajid Hossain (3). 

Babu Ram Charan Mitter, Senior 
Government Pleader for the (irown.—As 
regards the first point 1 agree that sec. 14 
is not applicable, at any rate, to cl. (/) 
of sec. 13, and that the lower Courts were 
not competent to hold the enquiiy and 
make the reference. But this Court can 
hold the enquiry and can treat the evidence 
taken as evidence in the case, and decide 
accordingly. 

On th© merits, I shoukl say that the 
matter ought not to have come up beftyft 
your Lordships at all—the lower Courts 
ought to have put an end to it with an 
admonition or simple warning to both 
parties and your Lordships also can d(j 
that now. 

Babu Debendra Nath Ba<j< hi in rei)ly.— 
The warning should more appropriately 
be given to the accountant. 

[Mooeebjbe, J.—We have no jurisdic¬ 
tion in so far as the accountant is con¬ 
cerned.] • 

The Judgment of the Court was as 
follows :— 

This is a rejwrt, made under sec. 14 
of the Legal Practitioners Act, by the 
Munsif of Kustea, through the District 
Judge of Nadia. The Munsif has recom¬ 
mended disciplinary action against Basik- 
lal Nag, a Muktear, practising in his 
Court, and, the District Judge ha-s in his 
opinion endorsed the views of the Munsif. 
The circumstances which led the Munsif 
to take action under sec. 14 may be briefly 
stated. 

On the 7th January 1916, Kisori Lal 
Chatterjee, Accountant, in the office of 
the Munsif of Kustea, reported that while 
he was busy with his work in his office 

(t) 1. L. R. as Oftl. 980 : S. o. 6 a W. N. 066 

«w.). 
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room, the Muktear, Basiklal Nag, inter¬ 
rupted him, seriously threatened him, 
and, when asked to keep quiet, vilely 
abused him. IJhe Munsif, who held his 
court in an adjoining room, had himself 
hoard the altercation. He, accordingly, 
issued a notice on the Muktear •Wilder 
sec. 14, which set out the substance of 
the charge and called upon him to show 
cause why disciplinary action should not 
be taken against him for grossly improper 
conduct towards an ollicer of the Court. 
The Muktear entered appearance and 
contested the allegations of the Account¬ 
ant. The result was an elaborate enquiry 
by the Munsif, which led him to the con¬ 
clusion that the conduct of the Muktear 
had been highly improper and merited 
severe condemnation. It appears that 
the Muktear, along with two other per¬ 
sons, was a litigant in a case in that very 
Court. A sum of lis. 15-4-0 deposited in 
the Sub-Treasury at Kustea w^as jointly 
payable to them. The payment-order 
form was passed by the Accountant on the 
'22nd December 1915, and under the 
Buies of Court, was to remain in force for 
a period of 10 days. The pleader employ¬ 
ed by the parties did not, however, with¬ 
draw the money within the prescribed 
time. The result was that when, on the 
7th January 1916, the Muktear, accom¬ 
panied by his pleader and clerk, went to 
receive payment, they were informed that 
the payment order had lapsed, and that 
it would be necessary to apply for its 
renewal. This appears to have annoyed 
the Muktear, and an altercation ensued 
between him #nd the Accountant. The 
evidence recorded in these proceedings 
shows that the Muktear abused the Ac¬ 
countant, and the latter, not unnaturally, 
retaliated. It is extremely difficult, if 
not practically impossible, to allooRte the 
blame predsely betwe^! ^ two con- 
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testaJits; but the Munsif, whose opinion 
is accepted by the District Judge, holds 
that the Muktear was the aggressor. It 
is plain, however, that the Accountant 
had not much of a reputation for civility 
of manners, and, on one occasion, had 
strfbk a blow to the clerk of a pleadei', 
which incident had not been forgottc'U. 
His attitude towards the Muktear, so fai- 
as one can gather from the evidence, was, 
in view of his antecedents, not very 
reassuring. The parties on this occasion 
did not however actually come to blows ; 
there was abundance of mutual abuse and 
recrimination, and when the Sharistiular 
threatened to call in the office peon to 
put the Muktear out, the latter, iu the 
words of the Munsif, “ inarched out of his 
own accord.” In these circuinstatices, 
the Munsif, as also the Dislrict diidge, 
recommend that ” punishment of an 
exemplary character would be verv salu¬ 
tary and very well deserved.” 

On behalf of the Muktear, a prehininaiy 
objection has been taken to the validity 
of the reference on the ground that the 
Munsif was not competent to take action 
under sec. 14, as the latter section is 
limited in its application to cases covertnl 
by sec. 13, els. (a) and (6). In support of 
this view, reference has been made to the 
dictum of Hill, J., in In the matter of 
Puma Chandra Pal (1). In that case, 
Hill, J., relied upon the judgment of Lord 
TTannATi in In the matter of SoiUhcha! 
Krishna liao (2), where sec. 14 was read 
by the Judicial Committee along with 
sec. 13, and it was ruled that the exiires- 
aion “ charged with aijy such miscon¬ 
duct ” in sec. 14 referred back to the 
preceding section and was consequently 
limited to “ misconduct in the discharge 

(1) I. L. R. 27 Oftl. 1028 ; 8. o. 4 C. W. N. 889 

(1899). 

(2) L. R. 14 I. A. 164 : 8 . c. 1. L. R* 16 Cal. 

168(1687). 


of professional duty.” Hill, J., however, 
ovi'rlooked that sec. 13 had been amended 
after the decision of the Judicial Com¬ 
mittee an<l, that, whereas in J883 (the 
date of the order under review by the Judi¬ 
cial ('ominittee), see. 13 comprised a 
paragraph vvllich corresponds to what is 
now included in els. (a) and (b), before 
1899 (the date of the order under review 
hy Hill, J.) I hat is by sec. 2 of Act XI of 
J896, a new and extended sec. 13, which 
comprises els, (e), (d) and (cj not included 
in the original sec. 13, had beei\,intrc«luced 
J)y the Jjegislature into the Hegal Practi¬ 
tioners Act, in supersession of the section 
in its ju’imary form. C^onsequently, the 
(pK'slion now before us, namely, whether 
the expre.ssion ‘‘ such misconduct as 
aloresaid ” in sec. 14 is restrictI'd to 
fraudulent or grossly impropt^r conduct 
in the discharge of his professional duty,” 
or is cijrnprehensive enough to cover all 
eases of misconduct whether tiiey he in¬ 
cluded in el. (b) or in one or more of the 
other els. (e), (d), (e) anti (/), never arostj 
before the Judicial Committee. (3n the 
other baud, the judgment of the Pull Pencil 
in In the matter of Wajid Hossain (3), 
shows that conduct comprised in the 
(Jauscs other than els. (a) and (b) may also 
be properly described as misconduct; in¬ 
deed. it was suggested by Rampini and 
Gupta, JJ., in the order of reference that 
the expression ” any other reasonable 
cause ” iUj sec. 13 (/) may be paraphrased 
as ” any kind of misconduct other than 
the professional misconduct s|jec*ifio.d in 
the preceding clauses.” We are of opi¬ 
nion that the question cannot be treated 
a« concluded either by the observation of 
Jjord Hannen in In the nvatter of 
Southekal Krishna liao (2) or by the 

(9) L. R. 14 T. A. 164 : b. o. T. L. R, 16 (Tall 
162 (18S7). 

(3) 1. L. R. 29 890; 8. o. 0 C. W. N. 668 

(1902). 
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dictum of Hill, J., In the matter of 
Puma Chandra Pal (1). We also find 
that‘the dictum of Hill, J., has been 
doubted in In the matter of Kali Prasanna 
Ghaudhury (4) and In the moiter of two 
Second Grade Pleaders (5). We further 

t >• 

find that Sir George Knox, J., dissentiul 
from the view of Hill, J, , in the case of 
In re Muhammad Abdul IJai (0) and h(')(l 
that the words “ any such rniscondiict as 
aforesaid ” as used in sec. 14, relate to 
all the cases set out in sec. 1.‘5, in other 
word.**, a Subordinate Court is competent 
to enquire into a matter falling within th«* 
jMirview of any of the clauses of s€ic. 13, 
when the Pleader or Muktear whoso con¬ 
duct is called in question practises in such 
Court. This view is not opimsed to the 
decision in In re Radha Charan C/iakra- 
vertty (7), where although the dictum of 
Hill, J., wa.s quoted, the only question for 
determination M'as the competency of one 
Subonlinatc Court to investigate a charge 
of misconduct comriiittc!! iii another 
Sulx)rdinate Cowrt, sf>eciiirv during the 
pendency of procce<lings under sec. I I 
in the latter Court; a cartfid scrutiny of 
the judgment shows that it tloes not deal 
with the question in controversy before 
us. Nor can the decision in In the )notte<r 
of Golap Khan (8), which turned ui)on the 
construction of secs. 16 and 16 of Act 
XX of 1865, be treated as binding author¬ 
ity on the question of the true scoik' of 
secs. 13 and 14 of Act XVITT of 1871) as 
amended by Act XI of 1806. That ques¬ 
tion was recently considered by a Full 
Bench of the Madras High Couit in the 
case of District Judge of Kistna v. 

(1) I. L. R. 27 Cal. 1023 ; 8. c. 4 C. W. N. 8?9 
(1890). 

(4) 11 C. L. J. 164 (19 0) 

• (S) I. L. R. 84 Had. 29 -St) \1910 . 

(6) I. L. R. 20 All. 61 1006). 

(7) 4 C. L, J. 220 (1906). 

(8) 7 B. L. B. 170 (1871). 


Hanumanulu (9), and the construction 
was adopted that sec. 14 covers all the 
clauses of sec. 13, so that a Subordinate 
Gourt is com]>et(#nt to take proceeilings 
against a legal practitioner for misconduct 
alleged to come within cl. (/) of sec^l3. 
Wo agree with Sir John Wallis, C. J., 
that there is no good teason why charg»‘s 
under clausc.s other than els. (a) and (6) 
of sec. 13, should not be investigated in 
the first instance* by the Subordinate 
Court, and it would be very inconvenient 
if they ctjul<l not. The introduction of 
c's. (c), id) and tc) into sec. 13, without 
any amendment of sec. 14, goes rather to 
show, as observed by Ghoso, J., in In the 
matter of Puma Chandra Pal (1), that 
sec. 14, as it stood, was deemed wide 
enough to cover them. The Court would 
be slow to presume that the Legislature 
had overlooked the jx)int and had through 
oversight left a lacuma which must lead 
to serious practical inconvenience. .Tf 
the narrow coustruciion indicated by 
Hill, J., be ado])ted, the result follows 
that while in cases of misconduct com- 
]>rised in els. (a) and (b) of sec. 13, the 
Subordinate Coui’t may lorthwith insti¬ 
tute an enquiry under sec. 14, and may, 
if iK'cessary, (*xercise the power of sua- 
p<‘usion at the appropriate stage [/n the 
matter of Bajramji Sahay (10) |, the Sub¬ 
ordinate Court may be helpless in cases 
of a much graver character, for instance, 
where a practitioner is guilty of extremely 
contumacious conduct in Coin*t. Secs. 13 
and 14 w'ere intended, in our opinion, 
to cover the same ground, in so far as the 
character of the^^misconduct is concerned. 
If the misconduct is brought or comes to 
the notice of the High Court without the 

(I) I. L. It. 27 Cal )023: ■ o 4 C. W. N. 888 

(18 O’. 

(9, 18 Mad L.T. £49(1916 ; [10161 Had.W. 

N. 1060 

(10) 16 0. W. ^r. 269 (lOllJ. . 
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intervention of the Subordinate Court, 
the High Court is competent to take 
direct action under sec. 13 : if sec. 14 had 
stood by itself, the result would have 
been that the High Court would be power¬ 
less^ take disciplinary action, where the 
Subordinate Court had, by reason of 
weakness, ignorancef or like cause, faik^d 
to take notice of the misconduct and to 
report the matter to the High (kiurt 
under sec. 14. A good illustration is 
afforded by the decision of the Full J?ench 
in In the matter of an Advocate, a Vakil, 
a Pleader and a Muktear (11), where the 
misconduct committed in the Court below 
and ignored by that Court, was noticed 
by this Court in the course of the lu aring 
of an Appeal from Original Order. Sec. 
14, on the other hand, invests the Sub¬ 
ordinate Court with authority to institute 
an enquiry, if, in its opinion, such mis¬ 
conduct has been committed as deserves 
investigation by that Court. From this 
tx)int of view, the two sections supple¬ 
ment each other, but the cardinal tact 
remains that w’hetlier the enquiry is mad:' 
by or under the orders of the High CUnirt 
under sec. 13 or is instituted by ’the Sub¬ 
ordinate Court of its own motion, the 
final order can be passed only by the 
High Court. In fact, secs. 12 to ir» 
show that the final determination in all 
these cases rests with the High Court and 
the High Court alone. We hold accord¬ 
ingly that the decisions in the case of In 
re Muhammad A bdul Hai (6) and District 
Judge of Kistna v. Hanumanulu (9), take 
a correct view of the intention of the 
Legislature and that sec. ^4 covers cases 
of misconduct under all the clauses of 
sec. 13. In this view, the objection that 
the Munsif had no jurisdiction to take 
8 1.1.. R. an All. 61 UfiOdl. 

(ft) ISMii'l. L. T. 64ft (ID 16); [1916] |Mad. 

W. N. }0e0. 

(ti) 4 a L. j. asa (iftoi). 


proceedings against the practitioner in 
respect of misconduct alleged to come 
within cl. (/) of sec. 13 must be over¬ 
ruled. We desire lo add, however, that 
even if we had felt constrained to adopt 
the restricted view taken by Hill, J., the 
Muktear would not have been benefited 
in the least degree. It cannot be dis¬ 
puted that this Court is competent to 
take action under sec. 13, cl. (/), after 
such enquiry as it thinks fit. The section 
does not require that the enquiry should 
l)p conducted directly by the High Court; 
tke enquiry may well be made by a Sub¬ 
ordinate Court under the direction of the 
High Court. The only essential is, as 
pointed out by the Full Bench in In the 
matter of Ganapati Sastri (12), that 
notice must be given to the legal practi¬ 
tioner concerned to show cause against 
suspension or dismissal, and the notice 
must formulate the charges, with great 
particularity and precision, so as to 
enable the practitioner to know the 
cliarges he is called u[X)n«to meet. That 
condition has been amply fulfl||||d in this 
case. There is, thus, no reason why the 
enquiry by the Munsif, though not con¬ 
ducted under the orders of this Court, 
should not be adopted for the purpose of 
a proceeding under sec. 13, if we took 
the view that this Court could proceed 
only under sec. 13 and not on a report 
by the Subordinate Court under sec. 14. 
We must iponsequently examine the case 
on the marits. 

The misconduct imputed to the Muk¬ 
tear technically amounted to a contempt 
of Court. It is well settled that miscon- 
duet in the presence of the Court which 
shows disrespect of its authority or which 
obstructs or has a tendency to interfere 
with the due administratimi of justice, is* 
contempt. On this ground, disorderly 

(IS) 19 MmI. L. j. 604 (1909). 





VoL. XX.j THE CALCUTTA 

In thr matter of Basik Tjal Nao. 

conduct in the Court room is treated as 
contempt of Court. This ]irincijjU.> is not 
limited to misconduct in tlie actual pre¬ 
sence of the Judge; the Court is deeuK'-d 
present in every part of the place set 
apart for its use and for the use of its 
officers, jurors and witnetfses, and, there¬ 
fore, misbehaviour in such places is mis¬ 
conduct in the presence of the Ctmrt. Sir 
William MacMahon, M. Jl., in French v. 
French (18), observed that as a Tribunal 
administering laws, without authority to 
pro^tect its proceedings from outiuge or 
disturbance, presents to the mind the idea 
of an institution which must l)e impo¬ 
tent, dejiendcnt and frequently useless, 
the Court will exercise its jurisdiction for 
outrages committed or insults offered in 
the face of the Court; he then added that 
the same jurisdiction will be extended to 
all the departments and offices of the 
Court, a proposition which results directly 
from the cases mentioned [Khiy v. Carroll 
(14), Roach v. Hall (1,0), Anon (10), Kx 
Burrows (17) and Fx Jones (IB)]. The 
same urmcipTe was recognised in the 
decisiomln Rc Johnson fit)), Fx Wilton- 
(20), Kirby v. IKchb (21) and Charllon's 
Case (22). A similar doctrine has been 
adopted and repeatedly api)lied in cases 
of high authority in the Courts of* the 
1,’nited States ^Fisher v. Mae. Daniel 
(23), U. S. V. Carter (24), V. 8. v. 
F me I son (25) and State v. Wood fin (20)]. 

(13) [1824] I Hogan 138. 

(14) 1 Wilaon 76 (1744). 

(16) 2 Atk. 469 ; 2 Dick 794 (174?). 

(16) 2 Vo«, 620 (1796). 

(17) a Vm. 686 (18081. 

(18) 18 V«B. 287 (1806). 

(19) 20 Q. B. D. 68 (1887). 

(20) I Dowling. N. S. 806 (1842). « 

(2() 8T. L R. 763 1857-. 

(22> 2 My. A Cr. 816 ( 887 . 

(38) 9 Wyo. 467: 87 Am. St. Rep. 97). 

(34) 8 Onneh. 0. G. 428 ; 26 Fed. Oaa. 818. 

(36) 4 I'nneli. 0. 0.188 ; 26 Fed. Cm. 1012. 

(28i 6 Ind, (N C.) 199; 42 Am. Dm. 161. 
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No useful purpose would be served by 
minute comparison of the facts of the 
different cases; what we an* concerned 
with is the asctu'tainmcnt of the general 
])rineiple, and that [)rincij)le is accurate¬ 
ly foimulated in the language used by 
Harlan, ,1., in delivering the unau^iious 
opinion of the Supreuu! Court in Fx parte 
Savin (27). “ The‘Court, at least when 

in session, is [M’osent in every part <jf the 
{)lace set apart for its own use and for 
the use of its officers, jurors and witue.s.ses, 
and misbehaviour anywhere in such 
j)laee is misbehaviour in tin* presence of 
the Court.” In the case before us, there, 
is no room for doubt that the practitioner 
misbehaved in the [irescnce of the Court 
within the meaning of this rule ; in fact, 
the abusive language used by him was 
heard hv the presiding Judge himself, 
who was holding his Court in the room 
adjoining the office where the incident 
tooJf plac('. ]n these ciirumstanees, it 
is iuc<uitrovertible that this Court may 
lake disciplinary action against the Muk- 
tear. No doubt the jiower of suspen¬ 
sion or removal is distinct from the power 
to [xinish for contempt [N.r parte Robin¬ 
son (28)] ; hut a contem]>l may be of 
such a character as to warrant the exercise 
of the disciplinary [wwers of the Court. 
At the same time, we must not overlook 
that, as pointed out by Bowen, H. J., in 
llchnore v. Smith. WJ), when the Court 
takes notice of a misconduct W'hieh con¬ 
sists in the obslniolion of or an inlerier- 
ence with one of its officers, the object ot 
the discipline enforced is not .so much to 
vindicate the dignity of the Court or the 
person of thS officer, as to [prevent undue 
interferenetj w'itJi th(* jkI ministration of 
justice; from this point of view, the pre- 

(27) 131 U- S. 267. 

(28) 19 W»Um« 606. 

(39) 86 Ch. D. 449 (456) (1650^ 

. 164 
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^ent case is not of much gravity; there 
was obviously no intentional disrespect 
towards the Court; the Muktear was 
rather moved by a sudden impulse. In 
view of these extenuating circumstances, 
and also of his long-standing and position 
in thf^i-profession, we are of opinion tha-t 
it will be sufficient to warn him as a mark 
of our disapproval o*i his conduct. We 
direct accordingly that he be warned. 

N. G. Muktear warned. 


rORIMINAL BBVISIONAL JUMBDIOTION.] 

Rbv. No. 515 or 1916. 


Sanderson, C. J.' 
Walmslby, J. 
1916, 

Heard, 30, June. 
Judgment, 

25, July. , 


Mahomed Kazi and 
ors.. Accused, 
Petitioners, 

V, 

The Eing-Empbror, 
Opposite Party. 


Indian P«nal Code (Act XL V of 1860/)^ tee. 8S4 
—Eeoape from euetody after arreat on charge tub- 
eequentty not proved if of ewe— Opium dot (I of 
1878\ tect. 9, 15. 


The first petitioner wa.^t arrested under 
sec. 15 of the Opium Act for being in- 
illicit possession of opium and while in 
such custody he was rescued by the other 
petitioners. The first petitioner was con¬ 
victed under sec. 224, I. P. €., and the 
others under sec. 225, I. P. G. The first 
petitioner was also separately prosecuted 
and convicted Aindr^r sec. 9 of the Opium 
Act, but the High Court in revision set 
aside that conviction on the ground that 
the substance seized from him was not 
opium within the meaning of the Act. 

Held— That under sec. 224, I. P. C., it 
would be an offence for a person to escape 
from custody after he had been lawfully 
arrested on a charge of having committed 
an offence although he may not be con¬ 
victed of such latter offence. 

That the arrest of the first petitioner 


under-sec. 15 of the Opium Act was legal 
and at the time of the rescue he was in 
lawful custody. * 

I* 

This was a Rule granted on the 15th 
May 1916 against an order of Mr. L. 
Barrows, Sub-divisional Magistrate of 
Cox’s Bazar, ddted the 27th March 1916, 
convicting jHJtitioner No. 1 under sec. 224, 
I. P. C., and sentencing him to rigorous 
imprisonment for one year and convictmg 
the remaining petitioners under secs. 147 
and 225, I. P. C., and sentencing them 
each under sec. 147, I. P. C.,^only, to 
un^lergo rigorous imprisonment for one 
yc^ar; an ap|>eal from which order was dis¬ 
missed by J. C. Twidell, Esq., Sessions 
.ludge of Chittagong, on the 15th April 
1916. 

The material facts will appear from the 
judgment. 

Mr. S. R. Das and Babu Chandra 
Sekhar Sen for the Petitioners. 

Mr. Camell (Deputy Legal Remem¬ 
brancer) for the Crown. 

The Judgment of the Coui^was as 
follows :— 

Sanderson, C. J.—In this case the first 
accused Mohammed Kazi was charged 
\vitl\ an offence under sec. 224 of the 
Indian Penal Code, that is to say, with 
intentionally offering resistance or illegal 
obstruction to the lawful apprehension of 
himself for any offence with which he is 
charged or from any custody in 

which he is lawfully detained for any such 
offence; and the other accused were 
charged with an offence under sec. 225, 
that is to say, with intentionally offering 
resisf^nce or illegal obstruction to the 
lawful apprehension of any other person 
for an offence, or rescuing any other per¬ 
son from any custody in which that per¬ 
son is lawfully detained for an offence. 
All of them were also charged under 
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sec. 147 of the Indian Penal Code, the 
common object alleged being to rescue 
* Mt>hammed IJazi from lawful custody. 

Now, the facts of the case may shortly 
be recapitulated as follows :—The accused 
. Mohammed Kazi was suspected of being 
in possession of opium contrary to the 
Opium Act; and certain persons were put 
forward by the Excise Officer as apparent 
purcha^rs of opium from the accused 
No. 1, Mohammed Kazi, and in pursuance 
of such apparent inirchase, certain balls 
of black substance changed hands. Thcre- 
ujxjn, the first accused, Mohammed Kazi, 
was arrested by the Excise Officer. On 
the way to the place where the Safumn 
was moored, the Excise Officer and the 
•others who W'ere with him were attacked 
by a body of men who were carrying 
lathis ; and that body of men included the 
accused other than Mohammed Kazi. 
The result was that the accused No. 1 was 
rescued by force. 

A case was then made against the first 
accused MohaRnraed Kazi under sec. 9 of 
the OpiahQ Act alleging that he was un- 
law’fully in possession of opium. Ho was 
convicted. On revision by this Court, 
that conviction was set aside* on the 
ground that the substance which Moliam- 
med Kazi purported to sell to those |M'r- 
Bons who were put forward by the Excise 
Officer was not in fact opium; the black 
substance which was sold did contain a 
very small percentage of opium; but we 
came to the conclusion that what he had 
sold, and had been in )X)ssession of, was not 
in fact opium within the meaning of the 
Act; and consequently the conviction 
against Mohammed Kazi under sec.*9 of 
the Act was set aside. 

What he had really been doing, as far 
ae I can understand the facta, was that he 

* fJttdgmMt nlp«rted: SO 0. W. H. 1306.} J 


was attempting to pass off this black 
substance as opium purporting to sell it 
to the persons who were put forward by 
the Excise Officer as the apparent pur¬ 
chasers. 

Then the present charge came to be 
investigated. The charge against first 
accused was under,sec. 2*24 and against 
the other accused under sec. 2*25, and 
against all of them under sec. 147. 

A point was then taken that Moham¬ 
med Kazi not having committed any 
offence under sec. 9 of the Opium Act was 
not in lawful custody at the time of his 
rescue. 

Now, the Excise Officer was acting 
under sec. 15 of the Opium Act, That 
section provides first of all that any officer 
of the said dejiartment “ may seize, in 
any oiX3n place or in transit, any opium 
or other thing which he has reason to 
believe to be liable to confiscation under 
sec. 11 or any other law for the time being 
in force, relating to opium," and, “ detain 
and search any person whom he has 
reason to believe to be guilty of any 
offence against this or any other such law, 
and, if such person has opium in his 
}X)ssesaion, arrest him and any oth(*r per¬ 
sons in his company.” It w'as the latter 
iwrtion of the section iinder which the 
Excise Officer acted, namely, ” if such 
tHjrson has opium in his possession arrest 
him and any other persons in his com- 
j)any.” Mohammed Kazi had piirj orted <o 
sell what he alleged was opium : and, con¬ 
sequently, the Excise Officer arroste.! him 
acting under sec. 15 of the Opium Act. 
If the substa^ice had in fact been opium, 
Mohammed Kazi would have been guilty 
of an offence under see. 9 of the Act; 
and there could be no doubt whatsoever 
about the legality of the Excise Officer’s 
act in arresting him. How then can 
Mohammed Kazi being biinself respon- 
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sil)lc for his arrest by alloging that the 
Mibstariee which he was selling was 
ojiiurn, turn round and say that his arrest 
was illegal, alleging that what he was 
selling was not o})iuin although at the 
time he made the salt' lie passed it off as 
opiuiC' To give effect to such an argu¬ 
ment would lead to conclusion which is 
ridiculous. Consequently we are of 
ofiinion that the arrest was legal and that 
Mohammeil Kazi was in lawful custody 
at the time of the rescue. 

In supjKjrt of this conclu.sion I may 
refer to the case of Dt'o Sahny Lai v. 
Ouerv-Empress (I), where Mr. Justice 
Pratt and Mr. Jiustice Brett, said, “ having 
regard to the cont<‘xt ” (they were dealing 
with sec. 2'J4), “ we think that the words 
‘ for any such offence ’ must mean ‘ for 
any offence with which he is ehargetl in’ 
of which he has been convicted,’ so 
that it would be an offence for a man to 
escape from custody after h(*. had been 
lawfully arrested on a charge of liuving 
committed an offence, although he may 
not he convicted of sucli latter offence.” 

For the.se reasons 1 am ol opinion lhat 
the first accused wa.s in lawful custody, 
he was lawfully detained and when he 
effected his escape !»' committed an offenc,^ 
under sec. '224. 

It follows from this that the other 
accused who re.scued the first accused 
from the above-mentioned lawful custody 
were guilty of an offence under sec. 

The learned Judge in concluding hi.s judg¬ 
ment said this : ‘‘ The evidence shows 

that Mohammed Kazi, after escaping 
from the hold of two excise peons, joined 
in beating the excise men? The other 
Appellants were members of an unlawful 
assembly with the common object of re.^- 
cuing Mohammed Kazi from law’ful cus- 

0) I L. R. 28 Oal. 258 at p. 266 ; 8. c 6 C. 

W. N 2B9 (1830.<. 
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tody and joinetl in inflicting injuries on 
members of the excise party in order to 
(‘ffect and to safeguard his escape. The 
convictions are therefore within the scope 
of sf'cs. *224, 225 and 147 of the Indian 
Penal Code. The attack was of a dan- 
gi'i'ous nature and shows that the per¬ 
petrators have little regard for law and 
{»rder. The sentences are not too severe.” 
I entirely agree with this summary of the 
learned Judge. 

For tlu'se masons I think that this Rule 
sliould be discharged. . 

^^’AIiMSl.Ey, J.—1 agree. 

K. C. ISI. Eule d'lHcharycd. 


[0RIMU7AL REVISION4L JURISDICTION 1 

Rev. No. 559 of 1916. 


Sanderson, C. 
Walmsley, J. 
1916, 

14, July. 


J.1 


AniNDUA Rajbdnshi and 
ors.. Petitioners, 


V. 


Tub KiNG-EMPBBOit, 
Opposite Party. 


Criminal Piocedure Code (Act F of 189S), sect. 
S67, 4^^—Appellate judgment, lohxt thould be. 


The Eeiitiouerfi ware convicted all under 
.sees. 147 and 342, I. P. C., and some also 
under sec. 3:‘>4 and some under sec. 46S, 1. 
P. ('.; the convictions were affirmed in 
Offpeat by the Sessions Judye: 

Held— That there ouyht to be sufficient 
materials in the appellate jndyment itself 
to enable the High Court to form a con¬ 
clusion as /</ the propriety of the conviction 
of each of the. accused having regard to the 
varifjus offences with which he was charged, 
and to enable it to come to a conclusion as 
to the correctness of the sentence which has 
been^ pn-ued upon each of the accused 
having regard to the nature of the offence 
with which each of the accused was 
charged. 

The High Court directed a rehearing of 
the appeal by the same Sessions Judge. 
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.This was a Rule granted on the ■_9th'May 
1916 against an order of J. J. Graham, 
Esq», Seasionfct Judge of the Assam 
V’^alley Districts, dated the Ist April 1916, 
passed on api)eal from an order of Babii 
C’. (r. Chatterjee, Sub-divisional Magis¬ 
trate of (loalpara, dated the 6th March 
1916, convicting l\‘titioners under secs. 
147, 342 and 353,1. P. C'., and sentencing 
them to various terms of imprisomnent. 

The judgment of the Sessions Judge was 
as folIoAvs :— 

'‘There,are 24 nf>[)eilants in this case? and 
they have been convicted, all of them, 
under set*. Id7, Indian I’enal Code and 
some of them also under secs. 342, 353 and 
458, Indian Penal Code, in connection with 
SI. riot which is said to hsive taken place on 
the 7th November last at Abhoyapuri in 
the Goalpsira district. The. common object 
as stated in the charge was to assmdt the 
Police, who. it appears, were making a 
gambling raid, it being the day after the 
Dewali. 

The facts of,the case have bei'n stated 
in detail in the full and careful judgment 
of the low(*r Court, and it is not necessary 
to recaj)itulate thent. The points which 
aiise for determination are :— 

1. Did the riot take place substantiiUly 
in the nmnner and circumstance.^ alleged 
by the prosecution, and with the common 
object alleged? 

2. If so, did the ap|)el!ants take j>art in 
it? Has their identification been satis¬ 
factorily established? 

Now with regard to the first point it 
has not been seriously argued that some¬ 
thing of the kind did not take place, but 
it has been contended that the incident 
has been much exaggerated. In any case, 
however, the evidence is overwhelming, 
and goes to show that it was no ordinary 
disturbance but a riot of very serious pro¬ 
portions. Apart from the prosecution 


evidence as to the factum of the riot, we 
have the evidence of two defence witnesses. 
Nos. 6 and 7, on the {xunt. These two 
men were, deputed by the Sujierintendent 
of th<‘ Bijni Raj 7p. W. 11) in answer to a 
written report received from the Sub- 
Inspector of Police for assistance,;;^ D. 
W. 6 says he heard^a great row in the 
bazar, and, instead of carrying out the 
orders which ho had received, he admits 
he turru d b'ick from a certain liridge with¬ 
out going to the bazar, because he was 
afraid to go there on account of the golmal 
which, to u.se his own words, " vvas being 
evidi'ntly d(;nc by a large number of 
people.” 

D. \V. 7 says he came with the 

last-named witness as far as the biidge 
luit no farther, as there was much hulht 
and he saw about ‘iOO or 300 men near 
Kureu Thakur’s shoj) and on the road. 
He beard shouts of ‘Daroga maro,’ ‘ Bund 
Karde.’ 

These witnesses, therefore, fully bear 
out the cas(' for the prosecution, and there 
is also in this connection the evidence of 
the. Superintendent of the Bijni estate, 
Jnanendra Mohan Das (P. W. 11), who 
appears to have considered di.scretion the 
better part of valour and to have been 
content to send two Raj orderlies to the 
help of the P<)li<;e rather than go himself 
to try and put an end to the disturbance. 
The chit (Exbil.'it I) sent to‘the Superin¬ 
tendent by the Police Sub-Inspector was 
in those terms :— 

Please come at arice in the bazar 
with guns and your men to l•eleast^ me 
from confinement. ” The action taken on 
receipt of this urgent application for help 
was somewhat curious. The Superinten- 
dont admits he received it about 2-30 to 
2-45 A.M. and he took it into his bedroom 
and read it. He then sent an orderly to 
call the Assistant Superintendent, but the 
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orderly returned and reported that the 
Assistant Superintendent waj^ fast asleep 
and could not be roused. How he could 
be asleep in spite of all the noise that was 
going on is a mystery. It would apjiear 
that he was lying ‘ daggo ’ to use a 
slaii^ expression. However that may be, 
the next inspiration which came to the 
Hnperintendent was to send for the D?wan 
Miikhtar Babu though the work in hand 
would a]>pear to have been somewhat out¬ 
side the province of that officer. Beyond 
this the Superintendent appears to have 
done nothing. He says he did not come 
out or attempt to speak to the bearer of 
the letter. In fact he w'ent back to bed 
as if it were an everyday affair. He got 
no further information during the lesl of 
the night, but he makes the damaging 
admission that he “ had received informa¬ 
tion about 11-30 P.M., about a rioting in 
the bazar.” It is clear no sort of action 
was taken by him, at that time. Indeed 
he makes even more damaging admission, 
for he says he had been told that thc're 
had been rioting in the bazar and that a 
Sub-Insixjctor and other J^olicemen of 
North Salmara had been attacked by a 
mob of 300 or 400 persons and assaulted, 
and that the Sub-1 nsjx'ctor had taken 
refuge in the shop of Surendra Bhattachar- 
jya. In spite of all this, not only did 
he take no action at 11-30, when he first 
heard of the*affair, but at 2-30 a.m., i.e., 
three hours later, when he received the 
Sub-Inspector’s urgent application for help, 
instead of personally taking any steps to 
quell the riot, he was content to send a 
man to rouse the Assistant Superinten¬ 
dent and when that failecf, sent another 
man to inform the Raj mukhtar. 

From all the above facts it is abundant¬ 
ly clear that a riot did take place on the 
night in question in the Abhaypur bazar 
and what is more that it was a very serious 


affair in which a large number of persons 
were concerned, the common object of the 
mob being plainly to assault the Police. 
If the shop-keeper Surendra Bhattachar- 
jya (P. W. 13) had not given shelter 
to the Police, the results would, in all pro¬ 
bability, have been even more serious. ‘ As 
it was, violence was caused in prosecution 
of the common object, both the Sub- 
Inspector and Head Constable Ram 
{’handra Chaudhury having sustained in¬ 
juries. The Sub-Inspector had no less 
than eleven. It is true all of, these are 
(Jescribed as slight, but the seriousness of 
an affair of this kind lies not so much in 
the grave nature of the injuries inflicted 
as in the deliberate resistance offered to 
the Police as representing law and order. 
It has been urged before me that some of 
the moneys belonging to cerlain persons 
engaged in gambling were seized by the 
police-officers but they had a perfect right 
to do so, and indeed it is usual in such 
cases to seize not only the instruments of 
gambling but the stakes ys well. These 
form part of the evidence in such cases. 
In any event it is clear that the gamblers 
luul no right wliatever to resent the con¬ 
duct of the Police and to take the law into 

their own hands. 

• 

I now come to the second point 
and this is the main j)oint in the case, 
viz,, whether it has been proved beyond 
reasonable doubt that each and every 
one of IhiB Appellants took part in 
the riot. The learned Magistrate, as I 
have said above, has written a most care¬ 
ful judgment and has dealt separately with 
the case of each accused. Where the 
evidence has given rise to any doubt, he 
has given the benefit of that doubt to the 
accused. The learned pleader for the ap- 
]xdlants has urged that in the case of some 
of the accused the evidence amounts to 
nothing more than this that they were 
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present among the crowd, and he' has 
argued, that this is consistent with their 
having been mere sjxictators in the 
large crowd which collected. If it were 
the case that any of the appellants had 
been convicted u})on such evidence, I 
should certainly have held tliat it was not 
sufficient, but the learned pleawler for the 
ap^iellants has not been able to show me 
that a single accused has been convicted 
uixjn such evidence. In every instance 
evidence has been given of specific acts 
plainly shewing that the appellants were 
not mere siiectators, but that they took a^ 
active part in the riot. I do not think it 
necessary to restate the case against each 
accused, as this has been done by the 
learned Magistrate in his judgment, and 
I do not think I can improve upon what 
he said. Where any doubt has arisen 
effect has been given to it, and four of the 
accused have been acquitted on this 
ground. In the case of only one of the 
appellants I am inclined to differ from 
the lower Court and to hold that the 
benefit of the doubt might be extended to 
him as it was to others. I refer to the 
Appellant No. 11, Budharu Eajbongshi, in 
his case the evidence is sornewliat meagre 
and may be said to siiggest a doubt. The 
Sub-Inspector (P. W. 1) says he was one 
of the men who attacked him outside the 
shop, but it is a sweeping statement, com¬ 
prising a number of persons and he might 
have been mistaken. The only other 
evidence against this particular accu^d is 
given by the two constables who say they 
saw him in the mob at Suren Thakiir’s 
shop. Thus the evidence against Budharu 
is not |}articnlarly strong and I think Jie 
may be given the benefit of the doubt. 
The remaining Appellants have, however, 
•in my opinion been rightly convicted, and 
acts have been clearly proved which 
warrant their conviction under the various 


sections specified at the commencement 
of my judgment. 

In the result the appeal is dismissed in 
respect of all the Appellants, save and ex¬ 
cept the Appellant No. 11, Budharu, and 
the convictions and sentences, so far as 
they are concerned, are affirmed, '^^he 
api)eal of Budharu is, allowed and he is 
acquitted. 

liabti Monmatha Nath Muherjee for the 
Petitioners. 

Mr. Cami'll for the Crown. 

The Judgment of the Court was as 
follows;— 

Sanderson, C. J.—In this case we are 
of oi>inion that the Rule should be made 
absolute and that the appeal should be re¬ 
heard, and we think it should be re-heard 
by the same learned Judge. 

Si^eaking for my.self I should like to 
make it clear that I make uu suggestion 
that the learned. Judge has not heard this 
appeal in a proixir manner; on the con¬ 
trary, I am convinced that he gave the 
hearing of the appeal liis full considera¬ 
tion : and, I think, as far as I can see from 
his judgment, that he must have taken 
very considerable care with regard to the 
case made against each of the accused. 
His judgment, however, is one that is sub¬ 
ject to review by this Court, and we do not 
think he.has given us sufficient materials 
to enable us to come to a decision iqHjn 
the points which arise in the case. 

Therefore, the case must be sent back to 
him for the pur|) 08 e of the appeal being 
re-heard and his giving further judgment 
on it. « 

I do not suggest for a moment that he 
should repeat the evidence or the con¬ 
clusions as regards the evidence at which 
the Court of first instance has arrived: 
still less that he should restate m different 
words the judgment at which 1^ of 
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first instance has arrived. But, this is a 
case where there were no less than 13 Ap¬ 
pellants, all of whom have been convicted 
under sec. 147 and sec. ^42—which deals 
with wrongful confinement—and. some of 
whom have been convicted under sec. 352, 
wh^ is a section dealing with assault on 
a public servant, arid six of whom have 
been convicted under sec. 458 w’hich deals 
with house-breaking by night; and, we 
ought to have sufficient materials in the 
appellate judgment itself to enable us to 
form a conclusion as to the |)roj)riety of 
the conviction of each of tht; accu.scd, 
having regard to the various offences with 
which he is charged : and, we ought also 
to have sufficient materials in the appellate 
judgment itself to enable us to come to a 
conclusion as to the correctness of the sen¬ 
tence which has been fia-ssed uixin each 
of the accused, having regard to the 
nature of the offence with which each of 
the accused is charged. 

The Ap|)ellate Court’s judgment is 
therefore set aside and the appeal is direct¬ 
ed to be re-heard as soon as ^xissible. 

Walmsley, J. —T agree. 

S. C. M. 


rOBlMINAL BEFERENOE.] 

Keys. Nos. 61 and 62 of 1916. 


Mookbrjee, J 
Sheepshank's, J. 
1916, 

12 , May. 


Bejoy Gopal Ghosh, 
Complainant, 

V. 

Kahal Mandal and 
another, Acensed, 


Criminal Proetdure Code (Aei V of 1898), mo. 85 
{l)—Sonfe$teM whan may bo ordorod to run oon- 
currently. , 

Sec. 35 (1), Criminal Procedure Code, 
authorises a Court to direct that several 
punishments passed on an accused for two 
or more distinct offences do run concurrent’ 
ly only when such sentences have been 
passed on him at one trial. It is not corn- 


peteht to a Court to give such a direction 
when the .sentences have been passed in 
different trials. • 

These were lleferences under sec 4c.8 
(/), Cr. P. C'., by H. t'. Hamilton, Esq., 
District Magistrate of Jessore, dated the 
15th April 1916, recommending tliat the 
Older of Babii S. N. Mukerjee, Sub- 
Dejuity Magistrate of Marail, dated the 3rd 
damiary 1916, be modified or fresh trial 
ordered for tlu* reasons set forth in the 
Ri'ferencc. 

The Reference w'as. in the. following 
terms ;— 

“ On tlu' night of 10th October last a 
burglary with theft was committed in the 
house of Bijoy Dal Ghosh of Haigram and 
several articles were stolen. The local 
jHilice investigated into the case but failed 
to discover any of the property stolen and 
submitted a final report stating the case to 
be true, 

“ On the night of I2th December last, 
i.e., about two months after, another burg¬ 
lary was committed into the house of Bijoy 
Gopal Rai of the same village and several 
articles were stolen. 

“ While investigating into the 2nd ease, 
the police not only discovered the articles 
of Bijoy Go]>al Rai but those of Bijoy Lai 
Ghosh also from the huts and from under¬ 
neath the heap of straw in the courtyard 
of the accused Kamal Mandal and his son 
the accused Puma Mandal. Thus there 
were twi^^ separate cases. 

“ The accused persons were tried, con¬ 
victed and sentence<l by the Sub-Deputy 
Magistrate of Narail, Babu S. N. 
Mukherji, with second class powers in two 
separate cases and with two separate judg¬ 
ments, to undergo rigorous imprisonment 
for six months each. But he ordered that, 
the sentences in the two cases would run 
concurrently. 

“ Under r. 526 (explanation I) of the 
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Jail Code, the two sentences are to run con> 
secutively, the order of the Siib-Deptity 
• Magistrate was .therefore illegal and cannot 
stand. The Sub-Deputy Magistrate’s in¬ 
tention was, as I have now elicited, that 
each accused should in all undergo six 
months” rigorons imprisonment (taking 
together the sentences of both the cases). 
He directed the sentences to run ‘ con¬ 
currently ’ by inadvertence. I would re¬ 
commend that the sentence in each case 
be reduced to three months’ rigorous im]>ri- 
sonnlent aftid ordered to run consecutively, 
or a fresh trial may be ordered.” • 

No one appeared on this Keference. 

The Judgment of the Court was as 
follows :— 

These arc references under sec. 438 (I), 
Criminal Procedure Code, made by the 
District Magistrate of Je.ssorc. The facts 
are not in dispute and may be bric'fly 
stated. On the night of the 10th October 
191 i3, a burglary with theft was committed 
in the house ot one Bijay Ijal Ohosh of 
Kaigram. On the 12th December 19J.5, 

. another burglary with theft was committed 
in the house of one Bijay Oopal Bai of the 
same village. In the course of the inves¬ 
tigation in the second case, the Police dis¬ 
covered the stolen articles of Bijay Lai 
Ghosh as also those of Bijay Gopal Bai, 
from the huts and from underneath a heap 
of straw in the courtyard of the two 
accused, Kamal Mandal and his son Puma 
Mandal. Two separate cases were there¬ 
upon instituted against both the accused, 
one in respect of each incident. The 
trials were separately held and separate 
judgments were delivered. The 9ub- 
Deputy Magistrate sentenced each 
accused to undergo rigorous imprisonment 
for six months in each case, t^nd he ordered 
that the sentences in the two cases should 

Pin concmreiitly. Appels were prefer' 

• ■ 
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red to the District Magistrate as the 
had been held by a Sub-Deputy Magistrate 
of the second class. The appeals were 
summarily rejected. It was subsequently 
brought to the notice of the District 
Magistrate that the order that the 
sentences in the two cases should runv^on- 
currently was irregular under Jail Code, 
r. 526, Exp. I. An explanation was called 
for from the Sub-Deputy Magistrate, who 
stated that his intention was that each 
accused should in all undergo rigorous 
imprisonment for six months, taking 
together the sentences in both the cases. 
The District Magistrate has now referred 
the case to this Court with the recommend¬ 
ation that the sentence in each case be 
reduced to rigorous imprisonment for 
three months and the two sentences be 
ordered to run consecutively, or that a fresh 
trial be directed. 

It is obvious that the order of the Sub- 
r)e])uty Magistrate that the sentences in 
the tw’o cases do run concurrently is 
illegal. Sec. 35 (f), Criminal Procedure 
Code, authorises a Court to direct that 
several punishments passed on an accused 
for two or more distinct offences do run 
concurrently, only when such sentences 
have been passed on him at one trial. It 
is not competent to a Court to give such 
a direction when the sentences have been 
passed in different trials. (Sec. 397, Cr. 
P. C.) [^Empress v. Bhagabandas (1), 
Emperor v. 2'uka Ham (2) and Oirdharilal 
V. Emperor (3)]. It may be pointed out 
that under sec. 46 of Act XXV of IdSl 
such a direction could have been given 
when the accused was convic«)e<l of more 
than one offence at one time; in see. S14 
of Act X of 1872 the phrase " at <me 
trial ” was substituted for “ at one time ” 

(1) 2 Bom. L. 11 HI 900\ 

(2) 4 Bom. L. K. bie (19^ • ' 

(S) (2 0r. 
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and any possible ambiguity in the seclieii 
due to the use of the latter phrase was 
thus removed I^Queen v. Puban (4)]. We 
accordingly accept the recommendation of 
the District Magistrate, reduce the 
sentence uixjn each accused in each case 
to ^Eli^orous imprisonment for three 
months, and direct^that the senteni*cs in 
the two cases do run consecutively. 

S. C. M. 

[OBIMINAL' BEFEBBNOE.] 

Rbf. No. 102 OF 1916. 

Radha Kanta 
Guik, Complainant, 

V, 

Kaktik Guin, 
Accused. 

Order regarding potaeaion of immoveable pro¬ 
perty following acquittal in ease under mcs. 447 
and 4X6 of the Penal Code (Act XLVof 1860), 
propriety of. 

The accused were tried for offeneen under 
secs. 447 and 420, 1. P. C., for hanntj cut 
and removed some bamboos from a bamboo 
clump alleged by the complainant to be 
his. The trying Magistrate acquitted the 
accused hut directed that the complainant 
teas to retain possession of the bamboo 
clump until ousted by the Civil Court. 

The High Court set aside the order so 
far as it contained the direction about the 
bamboo clump. 

This was a Reference under sec. 438, 
Cr. P. C.f by Mr. M. Yusuf, Sessions 
Judge of Murshidabad, dated the 24tli 
Januazy 1916, recommending that the 
order of Mr. E. W. Von*Morde, Deputy 
Magistrate of Berhampur, dated 9th May 
1916, directing complainant to retain pos¬ 
session of a bamboo clump in dispute until 
ousted by the Civil Court may be set aside. 

The judgment of the trying Magistrate 

Ul 7 W. B. Cr. 1 (I8a7j. 


Sandbrson, C. J. 
Walhslby, J. 
1916, 

14, July. 


so far as is material for the report, is set 
out below :— 

“ The complainant’s story is that hfe cut . 
16 bamboos from his bamboo clump, the 
accused took them away. . . . The 

complainant admits that there was a disr 
pute re this \)amboo clump and- later a 
criminal case, in which he was ordered to 
.s<.;cl\ redress in the Civil Court. He, 
however, states the clump in question is 
his and he pays rent for the land on which 
it stands. 

“ The j>artics were ordered to seek re¬ 
dress in the C^ivil Coiirt but instead of 
doing so the complainant took the law into 
bis own hands and cut bainbcK)s from the 
elurnp in question. 

« « * • . » 

“ As there is a. disi)ute which may result 
in a mistake of fact and the intention of 
the accused does not appear criminal ot* 
miselucvous, 1 acquit under sec. '24b, Cr. 
F. C. The complainant will, Ilow'cver, re¬ 
tain iK)sse.ssion of the bamboo clump in 
(pieslion until ousted by tTie Civil Court.” 

The ti-\'ing .Magistrate in his explanation 
to the Sessions Judge submitto<l that it 
w'as desirable to pass the order in view of 
the existence of a disptite beween the 
pftrties with respect to the ownership of 
the bamboo clum]> which might lead to a 
breach of the peace. The Sessions Judge in 
his letter of reference to the High Court 
submitted that the order contained in the 
direction abdJut the bamboo clump was not 
supported by any provision of law and 
recommended that it should be set aside. 

liahus Hemcndra Nath Sen and 
Dhirendra Nath Sen for the Complainant. 

BahuJt Santosh Kumar Bose and Bimal 
Chandra Saricar for the Accused. 

( 

The Judgment of the Cotw was as 
follows :— 

We accept this reference and we think 


t 
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that the order should be set aside in so far 
as it directed that complainant was to 
• retain possession of the cluiox> until ousted 
by the Civil Court. 

8. C. M. 


PATNA HIGH COURT. 

[CIVIL APPELLATE JUBISDIOTION.] 

L. P. App. No. 48 OF 1916. 

Dbbi Coauan Lal and 
ors., Appellants, 

V. 

SiiEiK Mehdi Hussain 
and anr., Respondents! 


Chamier, C. J. 
Sharfuddin, J. 
• 1916, 

7, July. 


Limitation — Sec. 5, Limitation Act {IX of 1908) 
—Sufficient cause — Interference^ hy High Courl in 
second appeal—Sec 12^ Limitation Act-~The time 
requisite for obtaining a copy of the decree^ what is 
—Letters Patent^ cL 10—Point not argued he ore 
single Judge if may be urged in appeal. 

It is now sdtlcd hij a lout) slriiuj of 
authorities that where a Court after con¬ 
sidering all the cirvu'insLanccs of the rase 
has come to the conclusion that snfficicut 
cause has or *has not been established 
within the meaning of sec. o of the Limit¬ 
ation Act for not filing an appeal leithin 
time, the High Court will not interfere in 
second appeal. 

Where a judgment was passed on 27th 
September 1918 and the decree was pre¬ 
pared and signed on the same day and the 
annual vacation began on the ftdlowing 
day and the Court reopened on l-^L Noven'- 
ber and the Appellants applied for a copy 
of the judgment on Srd November and for 
a copy of the decree on 18th November 
and both copies were ready and were deli¬ 
vered on 21st November and the appeal 
was filed on 28th November in the Ivwer 
Appellate Court: 

Held —That the whole of the time which 
elapsed from the delivery of the judgment 
to the reopening of the Court on Novem¬ 
ber let. 1913. was part of the time requi¬ 


site for obtaining copies of the judgment 
and decree, and that this must be so 
whether the Appellant applied for copies 
on the day on which the Court reopened or 
on some later date. 

The words of sec. 12, Limitation /let, do 
not appear to lay down any rule thdvthe 
time requisite for obtaining a copy must 
be continuous. 

The conduct of a case before a single 
Judge of High Court must not he re¬ 
garded as a preliminary canter in 
which the parties and their legal advisers 
are not called upon to exert themselves. 
Ordinarily a point which had not been 
taken before a .single Judge would not he 
allowed to be taken in appeal under cl. 10 
of the Letters Patent. 

Saminatifa Ay VAR t . Venkatasuba 
A^var (1) and Km u (.'hano v. Harmukh 
Rai (6) referred to. 

The Tanjore Palace Estate v. Andi 
Ranniaji (‘J) dissented from. 

Bani Madhab V. Matungini (3) and 
Bechi V. Ahsanullah Khan (4) referred 
to. 

That was a Letters Patent Appeal 
against the decision of the Hon’ble Mr. 
Justice Mullick sitting singly in Second 
Appeal No. 2667 of 1914, dated the 4th 
.A[ay 1916. 

Tile facts out of which thef api>eal arises 
are briefly as follows :— 

Sheik Mehdi Hussain and another got 
a decree in their favour in the ('ourt of 
th(i Mnnsif on 27th September 1913 against 
Debi Cbaran Bal and other’s. On that 
vei"y day, the decree of the Court was pre¬ 
pared and signed by the Munsif. The 

( 1 ) r. L. R. 27 ma. ai (laos). 

(21 11 I 0.330 <1011>. 

|3) I. L. K. 18 Oal. 104 (18831. 

(4) 1. L.R«iaAll.48l (1890). 

(5) I.L.B.84AlU4l(mi), 
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Courts closed for the annual Dusserah decree in the Court of a Munsif. Strange* 
Vacation on the next day and reopened on ly enough, the decree of the Court was 
1st November. Debi Charan Lal then prepared and signed on the same *day. 
applied for a copy of the, judgment on 8rd The annual vacation began on the follow- 
November and on 13th November he also ing morning and the Court reopened on 
applied for a copy of the decree. Both the November 1st. The Appellants applied 
copl6i} of the judgment and the decree were for a copy of %he judgment on Noverdber 
ready on 21st November 1913, and they 3jd and for a copy of the decree on 
were delive-red on the same day. Debi November 13th. Both copies were ready 
Charan Lal and others thereupon filed the and were delivered on November 2rst. 
appeal before the District Judge on 281h An appeal was filed by the Appellants on 
November 1913. The ap|>eal was trans- November 28th. The Subordinate Judge 
ferred to the Subordinate Judge for dis- to whom the appeal was tran^erred for 
posal and he dismissed it on the ground that <ijsposal dismissed it on the ground that 
it was filed beyond time and that the Af.>- it had been filed beyond time, and that the 
pellants had failed to shew sufficient cause Ajjpellants had failed to shew sufficient 
within the meaning of sec. 5 of the Limit- caiise within the meaning of see. 5 of the 
ation Act for not filing the api>eal within Limitation Act for not preferring the 
time. Thereupon Debi Charan ])refc‘ri’ed api)eal within time. Tin; Apijollants filed 
a second appeal to the High Court. The a second apj^al in this Court. A 
appeal came on for hearing l)efi)re tlie learned Judge of this CJourt dismissed the 
Hon’ble Mr. Justice INlullick who by hi.s appeal holding that as the Subordinate 
judgment held that as the Subordinate Judge had considered all the circum.stances 
Judge htul con-sidered all the circumstances of the case and had in the exercise of his 
of the case and had in tlie exercise of his discretion come to the eonylusion that the 
discretion come to the conclusion that the Appellants had not established suffi- 
Appellants had not establi.shed sufficient cient cause within the meaning of sec. 5 
cause within the meaning of sec. 5 of the of the Limitation Act, this Court could 
Limitation Act, the High Court could not not interfere. It is now settled by a long 
interfere in second api)eal. Thereupon strjng of authorities that where a Cloiirt 
the Appellants preferred this apjreal under after considering all the circumstances of 
cl. 10 of the Letters Patent. the case has come to the conclusion that 

Mt. S. Sinha (with Mr. Abanibhusan sufficient cause has or has not been estab- 
Mukerjee) iot the Appellants. lished for not filing an appeal within time, 

Messrs. Mahomed Mustafa Khan and High (;n|irt in second appeal will not 
Rai Guru Saran Prasad for the Kespon- interfere. In my opinion the learned 
jents. Judge was right in following those author¬ 

ities. 

The Judgment of the €/0Ubt was as But it is contended before us that the 
follows time during which the Court was closed 

Chamieb, C. J.—The question for deci- should be treated as part of “ the time 
sion in this appeal is whether the Appel- requisite for obtaining a copy of the 
lants’ appeal to the lower Appellate Court decree '* within the meaning of sec. 12 
was within Umitatiou. On September of the Limitation Act. This point was 
27tb» 1913, the Bespondents obtained a not taken either before the Subordinate 
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Judge or before the learned Judge of this 
Court but I think that we ought to con¬ 
sider it. The Appellants roly ufion the 
decision of the Madras High Court in 
Saminatka Ayyar v. Vrnkataauha Ayyar 
(1). In that case the facts were practi¬ 
cally the same as in the"* present case <ix- 
cept that the Appellant applied for a copy 
of the decree on the day on which the 
Court reopened after the vacation. It 
was held that the time during which the 
Court was closed was part of the time 
requisite for obtaining a copy of ihe judg¬ 
ment. The lies})ondents rtdy upon ,the 
case of The Tanjorc Palace listalc v. Aridi 
Jtanniah (2), in which two other Judges 
of the same Court declined to hold that 
. the vacation was ptut of the time requisite 
for obtaining a a)py of the judgment 
delivered five days after the (.!ourt closed 
for the vacation, as the Appellant had not 
applied for a copy till 17 days after the 
reopening of the Court. They referred 
to the case of Saininaiha Ayyar v. V'e*/- 
katasuba Ayyar (1), with apjuoval as I 
read the judgment, but distinguished it 
from the case before them on the ground 
that the Appellant had not applie<l for the 
copy till 17 days after the reopening of 
the 'Court. They concluded their j^udg- 
ment with the observation that they couhl 
see no reason for excluding the |>eriod 
during which the Court was closed except 
upon grounds which would entitle an 
Appellant to demand the exclusion of 
every holiday which occurred during the 
period allowed for the presentation of his 
appeal. 

Different High Courts have laid down 
different general rules for determinii^ the 
aiuount of time requisite for obtaining 
copies. example, a Full Bench of the 
Calcutta High Court held in Bant Madhnb 

(1> I. h, 9. 27 SI (lOOS). 

<3) 11 r. 0, m (1911). 


V. Matungini (3), that the time which 
elapses between the dolivory of the judg¬ 
ment and the signing of the decree is part 
of the time requisite for obtaining a copy 
of the decree whether or not the Appel¬ 
lant applies for the copy before the decree 
is signed, while a Fiill Bench"‘^f the 
Allahabad High Court held in Bechi v. 
Ahsanullah Khan (4) that the time re¬ 
quisite for obtaining a copy does not begin 
till an application for the copy is made. 

These and a few other decisions of 
general ajjpliuation have settled the prac¬ 
tice on important points for the piX)- 
•vinces subject to (hose (\mrts and they 
sufiieo lor the great majority of cases. 
I3ut BO far as I am aware no High Court 
has attemj)t(Kl to lay down any hard and 
fast rule which shall determine exactly 
i'()r all classes of cases the amount of time 
requisite for obtaining a copy. 

Subject to any general rules which may 
have been laid down, it appears to me that 
the question in each ease is what was in 
fact the time requisite for obtaining the 
copy? The decision in Saminatha Ayyar 
v. Venkatasuba Ayyar (1), rests avowedly 
on the special circumstances of the case. 
8o also does that in Khub Chand v. Har- 
miikh Uai (5). I therefore ask myself the 
question what was the time requisite for 
obtaining the copy of the decree in this 
ease? The day on which the judgment 
was pronounced and the decree signed in 
this case must admittedly be excluded. 
So far as I know it is the universal i>rac- 
tice to exclude the day on wliicb the case 
was decided for all purposes connected 
with the calculation ol limitation for an 
appeal. It is common ground that fropa 
September 28th to October Slst (both 

(1) 1. I* B. 27 Mad. 21 <1008). 

(81 I. L. B. 18 Oal. 144 (1880). 

t4) I. L. B. la AU. 401,(11100). 

(5) I. L. R. 84 Att. 41 tiail). 
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days included) the Appellants could not 
have even applied for a copy cither of the 
judgment or of the decree. That being so, 
it appears to me to follow that the whole 
of the time which elapsed from the deli¬ 
very q^the judgment and the reopening 
of the Court on November 1st, 1013, was 
port of the time requisite for obtaining 
copies of the judgment and decree, and 
that this must be so whether the Appellant 
applied for copies on the day on which 
the Court reopened or on some latc-r date. 
In fact it appears to me that the <iate on 
which the application for copies was ma<le 
has in this case no bearing on the (piestion 
whether or not the i)eriod of the vacation 
should be deducted. In this respect I am 
unable to accept the decision in The 
Tanjore Palace Estate v. Aiidi Jia»niah 
(2). It was suggested that the time re¬ 
quisite for obtaining a copy nmsl la' 
continuous. But the words of tlie scctiun 
do not appear to lay down any such rule. 
In the United Provinces it is the practice 
to disallow the days which the applicant 
has wrongly allowed to elajise between the 
notification of the number of staiiqyed 
sheets required and the deposit of those 
sheets. The effect of this is to allow tv\o 
different periods as time requisitt; for 
obtaining the copy. 

On the facts of this case I am of opinion 
that the period of the vacation was part of 
the time requisite for obtaining the neces¬ 
sary copies. I would therefore allow this 
appeal and set aside the judgment of 
the learned Judge of this Court and that of 
the SubcM:dinate Judge 1 would remand 
this case to the Court of thS Subordinate 
Ju<%e to be disposed of according to law. 

1 agree with the learned Judge of this 
Court in thinking that the decision of the 
Subordinate Judge with reference to 

11 i. 0. 839 (1911). 


sec. 5 of the Limitation Act was clearly 
wrong. ^ 

As observed above, the point on which 
Ibis ai))H^al has been allowed was not 
taken before the single Judge of this 
C’oiirt. In this*connection I take this 

•W 

opjKu tunity of pointing out that the" con¬ 
duct of a case before a single Judge of this 
Coni't must not be regarded as a prelimi¬ 
nary canter in which the parties and 
their legal advisers are not calleil upon to 
exert themselves. Ordinarily 1 would 
not allow a point to be taken iif appeal 
uiuTer cl. 10 of the Letters Patent which 
liad not been taken before the single 
Judge. In (he j)re8ent case I felt bound 
to allow a new point to be taken in order 
to renunly wbat appeared to mo to be a ' 
serious fiiihire of justice. 

1 would make the costa of the hearing 
before the single Judge costs in the caus(! 
blit would leave the parties to fiay their 
ow n costs of this appeal. 

SiiAi{i''t’DUiN, J.—I agree. 

A. K. R. Apjfkal allowed. 


PATNA HIGH COURT. 

(CIVIL APPELLATE JURISDICTION.] 

Appeal fron Original Decree 
No. 470 OF 1913. 


Chamier, 0. J. 

SlIARFUDDIN, J. 

1916, 

17, July. 


Lalit Kishorb Mitra , 
Plaintiff, Appellant, 

V. 

Thakcb Girdhari 
S iNOH and ors., Defen- 
, dants, Respondents. 


Partition, suit for, ij maintainable by a lessee of 
mining rights for a term against lessot ’• eo-ovmers— 
Partition of underground mines and minerals, if 
possilfte — See. $, Partition Act {JV of 189S). 

According to the English authorities, it 
is clear that a lessee for a term of years 
may maintain a claim for partition. There 
is no reason for holding that a different 
rule prevails in India, 
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Laut KlsbOBif Mi^ba t>. Thakur Girdhabi Sjroh, 


The authority of '^Mukunda Lal I’al 
Chaudhubi c. Lehubadx (1) has been 
much shaken by the decision of the Full 
Bench in Hemadri Nath Khan t>. Eamani 
Kanta Eoy (2). 

. Heaton c. Dkabdbn, ( ti ), Bhaowat 
Sahai V . Bipin Behabi IVliTTiiB (5) and 
Barinq t?. Nash (4) Teferrcd to . 

There may be no special difficulty in 
effecting a partition, of the underground 
mines and minerals, but in case any such 
difficulty arises, the power to order a sale 
under sec. 2 of the Partition Act of 180S 
may be exercised. * 

This was a first appeal against the ded- 
sion of Babu Atul Chandra Ghosh, llai 
Bahadur, Subordinate Judge of Manbliuiri, 
dated the 14th July 1913. 

The Plaintiff’s allegations were as 
follows :— 

“ That Mauzah ShirnatatKl is situate in 
Pergimnah Nawagarh anti apfx'rtains to 
Hie revenue-paying estate of the prindjial 
Defendant rNo. J, Thakur Girdhari 
Singh and the pro forvnl Defendants 
Rajkumar Thakur, Ranjit Narayan Singh 
and Srimati Paban Kumari, widow 
of late Thakur Bhola Prosad Singh, 
and that they are entitletl to the ^sarae 
in equal shares. That the pro formd 
Defendant No. 3, Keshu Mahato, has 
been in possession of the. surface right 
of some of the cultivated lands in the 
village under the pro formd Defen¬ 
dants Nos. 4 and 6 by virtue of a 
lease dated 23rd September 1879. That 
by a registered lease dated the 21st Janu¬ 
ary 1908, the Plaintiff obtained from the 
said pro formd Defendants Nos. 4 aiad 6, a 

(1) 1.B. 20 0»l. 870 (1899). 

(2) 1. L. B. 24 0al. 67fi at p. 581; a. 0 . |1 O. 
W. K. 406 (1897). 

(8) 16 Bmv. 147 (1862).. 

(4) 1 V. & B. 661 (1818 . 

(6) I. L B. 87 Ca). 918 ; a. c. 14 C. W. N. 962 
fl910). 


settlement of the underground coal mi n in g 
rights of half of the said mauzah apper¬ 
taining to the share of the said pro formd 
Defendants and has since been in posses¬ 
sion of the same. The Plaintiff further 
states that Defendant No. 2 (Tho^engal 
Goal Conqjany, T^d.) claims to be'entitled 
to the underground coal mining rights in 
relation to the other half share of the 
mauzah owned by Defendant No. 1, whom 
the Plaintiff' believes to be the real owner 
of the said rights. He asks for a partition 
of the underground coal mining rights of 
tlu! mauzah as without a partition it 
would be inconvenient to carry on mining 
operations or enjoy possession of the 
rights. There is an alternative prayer that 
in the event of a partition being found to 
be inconvenient, a decree may be passed 
for the sale of the coal mining rights and 
division of the proceeds between the parties 
in |)roj>ortion to their re.s(>ectivc shares.” 

Defoudaiit No. 1 in his written state¬ 
ment iilli'ged that he was the owner of one- 
half of the IMauzah Smn>ataud which form¬ 
ed part of his zomindari; that Defendant 
No. 3 was a tenant under him only of the 
surface lauds of his said half share, the 
subsoil rights being in his own khas pos¬ 
session ; that Defendants Nos. 2 and 3 bad 
no right to the subsoil of the mauzah 
which belonged in equal shares to himself 
and the pro formd Defendants Nos. 4 and 
6; and that he had no objection to a parti¬ 
tion of the subsoil, but a sale of the subsoil 
would cause much inconvenience. 

Defendants Nos. 4 and 6 in their written 
statement supjxirted the Plaintiff s case, 
denying thd title of Defendant No. 2. 
J)(ffenflant No. 3 did not enter appearance. 

Defendant No. 2 (Bengal Coal Co. , Ld.), 
who really contested the suit, alleged that 
Defendant No. 3 acquired both the surface 
and the underground rights in a moiety of 
the mauzah by virtue of & l^Skse dated 2drd 
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September 1879 granted by the pro formA 
Defendants (Nos. 4 and • 5) and subse¬ 
quently leased out the underground rights 
which had become vestfld in Defen¬ 
dant No. 2 and the latter was in pos¬ 
sessing: that the other moiety of the 
mauzah belonged to Defendant No. 1 
and was transferred* by him under a 
mokurari pattah, dated the lllh Assin 
128() (B. S.) to one Raghunath Mahato, 
who remained in exclusive posse-ssioii, 
and that the underground rights in 
the said moiety had by several leases 
and assignments now bectune vested in 
Defendant No. 2, who wa.s in po.ssessioii of 
the same. Defendant No. 2 denied 1'lain¬ 
tiff’s title hi the underground righls and 
to possession of the same and hi.s right to 
atik for partition. It was also contended 
that the ]>raycr for sale of the urulergroiind 
rights was not maintainable. 

The lower C^ourt found that lJu- riain- 
tiff had obtained a coal mining lea^e in 
respect of oiu'-Jialf of lh(' inauzali lor a 
term of 990 years, lie theiebm' Ji.dd tha( 
as the lea.se was not a perpelual lease, Ihe 
Plaintiff was not the pix'sent owner of all 
the coal in one-half of Ihe mauzah and so 
he disinis.sed the suit on I hat ground alone 
without deciding the other issues raised in 
the case. The Plaintiff thereupon pre¬ 
ferred this first appeal. 

Messrs, Pugh, Jayaswal, Naresh Ch. 
Sirtha and Sishir Kumar Mitra for the 
Appellants. 

Messrs. P. R. Das and Sailendra Noth 
Palit for the Respondents. 

The Judgment op the Coi’Rt was as 
follows:— 

Chamier, C. J.—This was a suit for 
partition of underground mines and 
minerals in a village of which an eight 
annas share belongs to the first Defendant 
and the remaining eight annas share is 


the property of Defendants Nos. 4 and 6. 
The only dealings with the property whijh 
need be noticed are; (e) a niakurari of an 
eight annas share granted on September 
2(Hh, 1878, by the predeoessor-in-title of 
the first Dofendasit to one Raghunath; (b) 
a lease of four muris of land and other 
rights granted by the predecessor-in-title 
t)f the fourth and fifth Defendants on 
Sepl ember '23rd, 1879, to Keshu, the son of 
Jfaglumath; and (c) a lease for 999 years 
of the underground initios and minerals in 
half the village granted on Januifry Sl'st, 
JOdfe, to the riahitiffs by the fourth and 
fifth Defendants. The rights of Raghu¬ 
nath and Keshu under leases (a) and (b) 
have, by reason of various assignments, 
vcsksl in the second Defendant, the’ 
Bengal Coal Co., Ijd. 

In vieAv of certain well-known decisions 
of their Dordshifts of the Privy Council it 
i.s prolmblii that lease Ui) did not affect the 
Itwor’s right to the underground mines and 
minerals in his .share of the village but tife 
(piostion need not be decided in this ease. 
It is clear, and indued it is conceded by 
Counsel for the Bengal Coal (Company, 
that lease (6) did not confer on the lessee 
any right to underground mines and 
luiimrals. The Plaintiff is therefore en¬ 
titled to the rights which lease (c) pur- 
jxirtH to confer uj^jon him. The question 
for decision is whether that lease en- 
title.s him to maintain a suit for partition. 
The fourth and fifth Defen’dants support 
his claim to partition. The first Defen¬ 
dant also is willing to have the under¬ 
ground mines and minerals partitioned. 
His case is that the second and third De¬ 
fendants have no rights whatever to the 
minerals in his share of the village. 

The Subordinate Judge dismissed the 
suit on the ground that the Plaintiff as a 
lessee for a term only was not joint owner 
of thQ minerals with any other |)erBon( 
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Prisoner, if may address Court after verdict. 

In the treason trial of {'aseinent another j)oiiu 
ol practice ami procedure voi'thy t»l‘ note is that 
the prisoner was asked to make a statement 
after tlie evidence had been closed and before 
his counsel addressed the jury. ('as(*uient there¬ 
upon made a statement which somewhat corres- 
iwnds to the written stati'iuents which are 
usually put in on behalf of the defence in this 
country. Then, again, alter the addresses of 
counsel on behalftof the defence and the Crown 
* and after the jury had • leturned a verdict of 
guilty, the iiOrd (’hief .Justice asked Casement 
whether he had anything to say. ('aseinent 
.Ihereujxin ma<le a speech which he exprt'ssly 
said w'as addressed not merely to the .Judges 
hut to the public at large. The trial -Judges did 
not interfere but allowed him to deliver the 
speech which he had written in the course of his 
trial. This has 'given rise to a controversy in 
Kngland as to the propriety of the course. Sir 
Harry Poland, K. 0., is of opinion that the 
indidgence given to the prisoner is contrai’y' to 
practice in treason trials. Ho maintains that 
after the.return of vetdict, th<‘ -Judges i.uay, ii«) 
doubt, ask the prisoner wdiy judgment should 
not be passed on him according to law, hut the 
prisoner is only entitled to move on some |HUut 
of law in arrest of judgment. In a. treason 
trial a prisoner is usually asked after the address 
of bis counsel whether he has anything to add. 

This was the course adopted in FroH's (rase (4 
St. Tr. N. S., 86) and in Smith O'Brien's case 
(7 St. Tr. N. S,, 276). Sir Harry Poland main¬ 
tain* that since Casement was allowed to make 


a .stalement and itddressed the jury before his 
counsel addre.ssed them, he was not entitled to 
a second addie.-s after verdict. He says that 
this is o|a*Ji to ubjection on the ground that since 
file counsel for the Crown cannot reply to this 
address by the prisoner alt(rr verdict, it is obji^c- 
tionable and pliices tlm prosecution at a dis¬ 
advantage. It may be said, however, that as 
(he address after verdict is meant for the judge, 
it is not likely to jirejudice tlie prosecidion. 
Sir Homewood Crawford referring to Sir Har»y 
I’olaud'.s views lefers to Wninicrujht’s *iial 
before Sir Alexander (’ockburn in .187-5 where 
after verdict the prisoner v\as asked why (ne 
Coiiri should not proceed to pronouncje*sentence 
of death and Wainwright who was an (‘loijuent 
s[KMiker ciumneuced his address, hut the Jjord 
(’hief -Ju.stico interfered and said, “ J cannot 
allow you to make a sja'ccli. The only question 
put t«i you is whether you have anything to say 
why sentence should not be passed on you.” 
Mr. Swift Macneill, K. (.'., says that the course 
followed in Casement’s trial cannot, be regarded 
as a lU'w departure. He refers to Mrs. Miiy- 
hrick's trial where the prisoner was allow'ed, just 
as in Casement’s trial, to put in a long written 
.statement after the evidence was closed and was 
further allowed by Sir -lames Fitzames Stephen 
io make a further .statement after verdict as to 
why sentencf* should not be nas.sed on her. 


Journal of the Society of Comparative Legis¬ 
lation—July 1916. 

As W’c were going to press wo received 
the .July number of the .Journal of the Society 
of Comparative riegi.slation for the current year 
whicJi coutHins a number of very interesting 
notes and articles. Amongst these an article 
on llu' ” Zniuoni " judgment (chi which w© 
have alre-ady commented in these columns), The 
Public Trustee in India, England a^d some qI 
the (Minnies, contribated amongst otWs by Sir 
-John Trevelyan, The Oase.Method Tie^hing 
r^ew, The Corwtiitttkm of India and Canada, 
will speeially, intsrei^ the^ Indian readers, hot 
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lliere are many oUicrs which are of exceptional 
interest to all who take interest in the scientific 
study of law. Owing to shortness of space and 
pressure of time we arc unable to reviesv this 
particularly inl(>resting issue of the Journal but 
hope to do so after tlie Long V^acation. 


DELKOATION OF POWERS AND THE 
g*’ ATi ORDl NAN C ES. 

The power to promulgate, Ortlinances was 
conferred on the Ooveiiiol-Oeueral by the 
Indian Councils Act, 18(51. sec. "28; The Oo\ern- 
ment of India Act, 1915 (st'c. 72) which repeals 
the Act of 18(51 cottiers on the tloveinor-Oeneral 
the same power. Such Ordinances are to be 
]>assed in cases of emergency, for the peace and 
gtx)tl government of British India or any part 
thereol and any Ordinance so made shall, for 
the sptice of not more tluin six months from it' 
promulgation, have the like force as an Act 
jtassed by the tiovernor-Ocneral in ljt*gislative 
Council: but the power of tnaking (Jrdinanecs 
is subji'Ct to the like restrictions as tin* |>ower of 
the tiovernor-Cleneral in Legislative Council 
to make*laws. The restrictions to the legis¬ 
lative |M)wer of the Oovernor-Cn'ru'ral in Ijcgis- 
lative Council are. contained in sec. 05 of the 
<.iovernment of India Act, I*.115. 

This c.xtiaurdinarv legislative power poss(','Se<l 
by the (lovenuu'-Oeneral is to be ii.scd with great 
"Caution and only in cases of extreme emergency. 
That this power has been used very rarel\ is 
evidcjicctl by the fact that since 18(51 there have 
been only a few Ordinances. The exigencies 
of the pri sent war have rendered it necessary to 
exercise this power and as many as ttinc C)rdi- 
nances were jiassed within a very short period 
about the close of 1914 . 

Th(' life of an Ordinance <‘annot be extended 
beyond six months by the (jovernor-Ooneral, 
neither can the Govei^or-Ocrieral [iromulgate a 
fresh Ordinance embodying the terms of an old 
Ordinance, for that will have the elfect of ex¬ 
tending the old Ordinance.beyond six months. 
Tn the recent case of In file niatfrr of Jcu'n 
Ndthoo and others (refxrrted in 20 C. AV. N. 
1327) it was contended that an Ordinance could 
Hot be extended even if it was incorporated in 
an Act of the 'flovernor-Ooneral in Legislative 
Council, Sec. 72 of the (lovernment of India 
Act, 1916 {which is practically the same as sec. 
23 of the Indian Councils Act, 18C1), says, that 
an Ordinance noay be controlled or supt'rseiled 
by any such Act (i.e.. Act of the Goveinor- 
CVenetal' in Legislative Council). Speaking 


about the old section the learned Judge said in 
that case “ The power of the Governor-General 
in Council to pass an Act embodying tlie pro¬ 
visions t)f an Ordinance is in no matter controlled 
or taken away by that section. It is cleat that 
the Governor-General in Conneil has power to 
pass such an Act embodying the provisions of 
the Ordinance in <juestion. It is not an Ordi- 
jiance extended bi^t an Act.” 

.\ j)oinl which wa.s not taken in the above 
eas(' but which it seem.s may be urged is as to 
the ({uestion of delegation. By sec. 3 of Ordi¬ 
nance 111 of IDl-J the Governor-General in 
Council may by order do cc'rtain things. By 
sec. 8, tile Oovernor-Gencral in Council may 
di'lcgate, subject to such conditions and restric¬ 
tions as lie may think fit, all or any of his powers 
undCji' this Ordinance to any civil or military 
aiilhoiit\ in Rritish India either by name or in 
virtue oi' his otfice. By Government of India, 
Hume Deiiartmenl Notification No. 1371. dated 
12th September 1911 (published in the (iazette 
of India Extraordinary of the same clalei the 
(lovernor-Oeneral in Couneil delegated to the 
(iovi'riior uf JVngul in Council certain powers 
s|)ecified in the said .Notificatiou. By Notifica¬ 
tion No. 113121’ of the Government of Bengal 
(Ik* Gov<*rnor of Bengal in Council in the I'xcr- 
cise of powers delegated to him hy the Governor- 
(leiieial in Coiuicil by the abovementioned Noti¬ 
fication cunfeired on eerluin ^‘ffieers, di'sci'ibed 
as Supei'vising Officers, certain very wide 
power,'. On a perusal of the iKJwers so con- 
fcircd it woul.l .s(>em that the Governor of 
Bengal in Council has in fact delegated again all 
his powers undi'i* the Ordinance to these Sinier- 
vising^ ()tficer.s. But it is a well-known prin- 
ci))le of law that a delegated authority cannot 
he further delegate;!. If the same principle ajr- 
plics to this case then the apfxjintment of 
Supervising Officers with such wide, powers may 
be vllra vires Tt may be also stated that the 
Governor of Bengal in Council retains the 
jiower to make the final order on the, re|)ort 
made by the Sujrervising Officers. But that 
docs not seem to validate the intoiwening acts 
of those officers if their appointment ah initio 
was tilira vires. 

• M. N, Kan-itlal, 

Bar.-at-Laxw. 
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Indian Casi:-1jAW on Ejectmknt. Contain¬ 
ing the laws and rulings, relating to suits for 
recovery of immoveable property. ISy Lai 
Mohon ^]nkhopa<lhnnlJa, B.L. Vol. ll. 
Second Edition. huHcrworlh ((!• Co. Ld. 
(India) 1016.‘ Price Its. 0, * 

We noticed in d('tail the first \oluiue of this 
work, and the imliistry and care which marked 
every page of the first voliiioe are e(pially ap¬ 
parent in the pres(>nt. The subjects dealt with 
in this voUinu'.^are : (!) J-’orfeiture (which title 
i.s made to include cases of re-entry by the land¬ 
lord upon abamlonment and surrender as alsfj 
re-entry under tlu! jirovisions of the various rt'iit 
laws ufion annulment of encumbrances), (’J) 
the. several local statutory provisions relating to 
Ejectment of agricultural tenants, (M) Eject¬ 
ment of tenants holding other than agricultural 
lands, (4) Ejectment under sec. t) of the 
Sp(!cific Relief Act, (5) Illegal Ouster, (O) Com¬ 
pensation for improvement made by tenants. 
(7) Burden of proof and pi'esuinptions arising 
in suits for recovery of land, and (t^) Proof of 
possession with chapters thrown in on : (I) 
liandlord's private land, ci) Customs and 
(Isagc's, ii.nd (3t l.kK^unumtary evidence relating 
to suits for recovery of land. One max reason¬ 
ably entertain doubts as to whether all tlu'se 
^matters and those dealt with in the first volume 
could really be squc'czed into {» book professing 
to deal w'ith the Indian Case-law on Ejectment. 

• At one time, indeed, it occurred to us to ask the 
author to rename it tlu' Law of Landlord and 
Tenant in India. But some of the titles men¬ 
tioned above obviously overflow the limits 
implied by oven such a cornjjrehensive title. 
But what need there is to quarrel over the title? 
The hook brings together the principles of 
English Law, the statutory ju'ovisions enact¬ 
ed for different provinces * of India, and 
the case-law bearing on those jvrovisions and 
others now repealed, under a variety of 
titles which are related to each other in 
at least one particular, viz., that they *may 
all come up for consideration in suits for 
rqaovery of land. The book will provide 
legal practitioners with a digest and a 
book of reference—|>erhaps ‘ the only one 
dealing with its particular subject-matter— 
up-to-date and thoroughly reliable. 
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S.\N.TivA Bow’s Dioest of Pbivv Council • 
Bulinos. yrd Edition. Vols. 1 and II. By 
C. S. Sonianalha Sastri, B.L. Published 

by the /.au’ Printiny Home, Madras. 1910. 

The above Digest v\liich in its ]>revi()us edi¬ 
tions had been very well rt'ceived by the 
legal profession, has in the j)resenl edition been 
made more comjn’eliensive, comprising as it 
does, all liiw reports, otfieial aiul non-oflicial, 
from the earliest times down U) tli^ jm'sent 
(late, sueb rc|K>rts as Kruipp’s Privy Council 
eases, Acton’s BepArls, Saraswali's Privy 
Council Judgments, etc., which had been 
omitted in ptv.vious editi<ms being also ineliided 
in th(' present. The elussifi(!ation and a.rrang(>- 
ment of the subj(^ct-matter are excellent and 
the eases digc'stod have for facility of lelVrence 
been arniiigod both r-hronologieally and in the 
order of the Provinces to which they belong. 
Additional notes have been given clearly indicat¬ 
ing bow a |)articular decision of the Privy 
Council has been dealt with in subsequent d(*ei- 
sions of tbe^ .same tribunal. An (daborate 
subjeel-Imlex and two Tabl(*s of Cases, one by 
the \()luine and page of the reports and the 
other in uipbabetieal order of the names Af the 
Cii.ses dig(‘sted are other features of llu; compila¬ 
tion. The get-np of the volumes does creilit to 
the publishers. We have no donbt that the 
work will pi()V(‘ of tlie greatest use to l('gal 
pnictitioners throughout India. 

Till-; PuoviNCi.vL Insolvencv Acr (11 f of 
1007) will) Cominentaries. By Bawnikrai 
Jadarrai Thakor, LL.H., Pleader, 

Ahniedubad. BuHeru'orth if- Co. (India). Ld., 
Calcutta. PHO. 

The object of this little book of ‘JOO pages is 
chiefly to interpret to the eornint^rcial public the. 
provisions of the Provincial Insolvency .Vet who, 
we agree with the author. l)v reason of their 
want of familiaiity with it-s provisions allow 
them.selves to he tricked out of the rigJils eon- 
h'rivd uj)OU them by tlie statufo by slijiperv 
debtors. The. Insolveu(;y Statutes aiv mainly 
intended to enable oedifors to participate equit¬ 
ably in the assets of a debtor who is unable to 
pay his debts fnlly and incidentally to afford 
prob'd ion to fione.st debtors. But the prevail¬ 
ing idea in the mofussil. no donbt, is that these 
statutes exist sok'Iy for the purjwse, of affording 
dishonest debtors an opjxntunity under forms 
of law to do their creditors out of their dues. 
The present commentaries ought to dispel these 
ideas, and if they do not, it will be through no 
fault of the author, for the. commentaries are 
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‘ not men* di{,'ests of eases. They aie explaiiu- 
toi7, !iti(l quotations from the proceedings in 
(’oiineil and from leading deei.-!i()ns, English and 
Iniliiiii. figure in them largely. Courts and legal 
praetitionersin Ihe mohissil, whose acquaintariee 
with the Ijisolvextcy Law may not be very iu- 
tiiuate, will also profit l>y these commentaries. 
The rides framed by the llombay, Calcutta and 
Madras High Couris are also appended to the 
cammeiiifciies and together they form a handy 
manual on the Insolvency Jiaw ap|>licable to 
India outside the presuh'uey-towr\s. 


'I'liK Con SOLI in'ri-;i) Dk.kst ok all Inoi.vn 
1 iKCJsioNs. ltK)‘.)-l':)15. Vol. 1. A to H. By K. 
Bhushyaiii Iyniinar (tiid XfiranoruiMinimi Iyer, 
ii.s'ii.sinl by S. IK Chainlliuri. The 

('oniiitciriiil Trijtlicain', Madras, S.-N. 

'I'his digest of the di'cisions ol the* Indian High 
Courts, Chief Courts and Judicial Conmiis- 
sioners' Courts re[K>rted between ItKW and Idl'), 
is prepared oil the lines of the Conii>ilers .Annual 
Digests. It overlaps to some extent the Decen¬ 
nial Digest of Indian Cases, Ii)Ul-l*Jl(>, puh'ish- 
ed by flu* late S. Srinivasa .\iyar. ft will, as 
all such publications usually do, economise 
labour. 


4lote0 of araoes. 

BNOLISH LAW COURTS. 
PRIVY OOUNOIL. 

[Appeal from Bbnoal.J 


The Lord Chancellor 
Lord Haldane. 

Lord Atkinson. 

Lord Shaw. 

Lord Parmoou. 

1916, 


Maharaja Ram 
Narayan Sinuh 

V. 

Adhindranath 
Mokerji and others. 


28, Joly. j 

Privy Council— Tlehcarimi of appeal, appli¬ 


cation for—Party prevented from appearing by 
fraud of agent—Restoration on terms. 

This was an application, praying for a re- ^ 
storation and re-hearing of the appgal, which 
was hoard cx parte on the 7th April 1916,* and 
which was alloAved with costs by a judgment 
I.SOC ’it) C. AV. N. 989) delivered on the l‘2th 
May 1916. The Petitioners fRespondents) 
slated iii theia tietition that they ^ad instructed 
one Basil C. Wilson, who represented himself 
as the Calcutta agent of Messrs. T. L. Wilsoii 
it Co., Soli<*itors, of 5, Victoria Street, Ijondon, 
S. W., and paid him some money to defend 
the l’ri\y Council Appeal on their behalf. But 
the Petitioners subsequently discovered thal 
Masil C. Wilson was not at the time^ the agent 
of the Ijondon firm, and that fnstead of doing 
iiiiything to ))roseente the appeal, the money had 
been cmbez/led and the A])peal was heard in 
the absence of the Petitioners. It was siih- 
initled on behalf of the Petitioners, that hut 
foj‘ the fraud practised iqion them, they would 
have defended the appeal, aiul that.if they ha<l 
had an opportunity of arguing their ca.se, their 
Lordsliips would have come to a different con¬ 
clusion. 

Their Lordsliips grante<l the |>t*!tition—the. 
I’etitioners to pay to the Ap].)ellant the costs of 
t he hearing of the petition and the costs of the 
previous hearing that were thrown away. 

Sir li. Finlay, K. 0., afid Mr. J. M. Parikb 
for the Petitioners. 

Messrs. L. DeCruythcr, K. C., and B. 
Duhe for the Appellant. • 

Solicitor: Mr. Edtcard Dalgado for the 
I'ejitioners. 

Solicitors : Mc,ssr.s‘. Barrow, Rogers and 
Ncvill for the Appellant, 

B. D. 
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but was only entitled on certain conditions 
to carry on mining operations in half the 
village, that his rights under the lease of 
January 1908 did not entitle him to claim 
partition of the minerals, and that a 
partition was impossible. * 

Counsel for the Bengal Coal Co. relied 
upon the decision in Mukunda Lai v. 
Lehuraux (1) but the authority of that 
case is much shaken by the decision of the 
Full Bench in Hemadri Nath v. Ramani 
Kania (2),in which Banerjee, J., deliver¬ 
ing the judgment of the Court saijJ 
“ In support of the first ground it is 
urged that the Plaintiff’s predeoessor-in- 
title having granted a putni of an undivided 
share of six annas in the entire zemindari, 
to allow the Plaintiff to enforce partition 
and limit the pidni to a specific portion of 
the zemindari proportionate to the six 
annas share would be to allow him to alter 
the terms of the puiui lease against the will 
of the lessees. A contention somewhat 
.similar to this*W'as raised in Heaton v. 
Deardcn (3) on behalf of the Defen¬ 
dant, whose predeeessor-in-titlc had agreed 
to grant a lease of an undivided moiety 
of certain mines, in a suit for specific per¬ 
formance of the agreement to leas© and fpr 
l>artition, and the contention was disallow¬ 
ed. And there is no reason why a 
different principle should be followed in 
this case,” and " I am unable to as¬ 
sent to thd view that as a general 
proposition of law there can be no 
partition as between parties, the interest 
of one of whom is subordinate to that of 
the others. I think the Court must in 
each case determine whether, having regard 
to the nature of the interest owned by the 
, parties and tp all other circumstances 

Ct) I.U B. so CM. 0892). 

(2) h h. M. M ^ 878 p 581 < « c. 1 0. 

W.».40«<1887'. 

(8) if BMfw 1810882). 


necessary to be taken into consideration, 
the balance of convenience is in favour of 
allowing purtitiqp, and if it determines 
that question in the affirmative, the mere 
fact of the parties owning interests which 
are not co-ordinate in degree, ougli^not 
to be a bar to partition. This view is in 
accordance not only with the English cases 
cited in the argument, namely, Baring v. 
Nash (4) and Heaton v. Dearden (3) which 
may be referred to so far as they deal with 
general principles, but also with rules of 
justice, equity and good conscience, which 
our Courts are directe<i to follow in cases 
not provided for by any definite rule of 
law (see Act XII of 1887, sec. 37).” 
Counsel for the Bengal Coal Co. relied also 
upon the decision of the Privy Council in 
Bhagwat Sahai v. Dipin Dchari Mittcr (5). 
In the course of their judgment their Lord- 
ships said, “ In the judgment appealed 
against it was held, in accordance with an 
earlier decision of a Full Bench of the same 
Court, that the fact of the jmrty on one 
side of the dispute being in a lower grade 
of title than those on the other side was 
not necessarily a bar to partition. Their 
Lordships agree with the opinion of the 
Full Bench, in the case referred' to, that 
the right of partition exists when two 
parties are in joint possession of land under 
permanent titles, although those titles 
may not be identical. It is unnecessary 
for their Lordships to consider whether a 
right to partition exists in any other case, 
and they are desnous to avoid indicating 
any view upon any such subject.” 

This case clearly cannot be relied' upon 
as authority for the proposition that only 
a person having a permanent title can 
claim partition. 

18) 18 Bmt. 147 (18510. 

(4) 1 7. * B. 851 (1818). 

(5) L L. B. 87 CM.218: a U O. W. 

282 ( 1212 ],' 
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In Baring v. Na^sh (4) the Vice- 
Chancellor overruled a demurrer to a 
Bill for partition by a lessee for a term 
of 500 years of which 73 had expired, and 
held that it was clear law that a person 
ba\l^g a limited interest of that kind' 
might claim partition. In Heaton v. 
Dearden (3) one of two tenants in 
common of an estate had agreed to grant 
a lease for 21 years of the mines under it. 
The Master of the Rolls held that the lessee 
was entitled to a decree for specific jK*r- 
formance and' for i>artition of the estate. 
In view of the suggestion made by Counsel 
that an owner of land having given a lease 
of the surface cannot grant a lease of the 
minerals, I quote the following passage 
from the judgment of the Master of the 
Rolls : “It was argued that the mineral 
being unbroken, and there being no agn*e- 
ment to demise the surface of the ground, 
you could neither have the specific i)er- 
formance nor a partition of the ])roperty. 
But so far as the partition is concertuMl', 
the point is decided by the case of Baring 
V. Nash (4) because a limited interest in 
a portion of the estate would not differ in 
effect from a limited interest with respect 
to the whole of the estate. With respect to 
specific {performance, I am also of opinion 
that it is decided by the ordinary princi¬ 
ples, that a man may, if he pleases, sell 
his interest *in the surface of an estate 
reserving the minerals, or he may sell his 
interest in the minerals reserving the sur¬ 
face—^that he may demise and contract to 
demise the minerals alone, in the same 
manner as he may enter inj)o a contract to 
sell them—Without the surface, and that 
having demised the minerals, he has also 
given the right to get at them. ’ ’ 

According to the English authorities, it 


is clear that a lessee for years may maintain 
a claim for partitupn. 

T see no reason for holding that a 
different rule {Prevails in India. Moreover, 
tlie objections that have been taken at 
times to allowing a suit for partition by a 
person holding a. limited interest do not 
a]>[)Iy to the {present case. The Plaintiff 
IkpUIs a lease for no less than 999 years, 
and the fourth and fifth Defendants, who 
are entitled to the reversion, desire that 
the claim for partition should be allow’ed. 

^ There remains the question w hether a 
partition of the underground mines and 
upinerals is iiu}> 08 siblo. In his {plaint the 
Plaintiff' claimed a sale as an alternative 
to {partition and the Bengal Coal Co. at 
once denied that the nndergronnd rights 
could not 1.3 conveniently partitioned or 
that a division could not rcas<pnably (pr con¬ 
venient ly be made (Written statement, 
]para. 7). Their counsel in this Court 
scorned inclined to dissent from this. At 
{Pi’osent I see no reason to. antici{Mito any 
special difficulty in effecting a partition but 
in case any such difficulty is found here¬ 
after, wo may reserve to the Court below 
the right to order a sale under sec. 2 of the 
Partition Act, 1893. 

I would nllow this appeal and pass a 
[preliminary decree for partition of the 
underground mines and nrinerals of the 
village provided that, if hereafter it is found 
iirqpractieabjlc to partition the same, a sale 
may be ordered. The Bengal Coal Co. 
must pay the .Appellant’s costs in this 
Court, All other parties will pay their 
own costs in this Court. Costs in the 
Coyrt below will be costs in the cause. 
Sharfdddin, J.—^I agree. 

Appeal allowed. < 


(8) 16 Bmt. 1419' (1862). 

«}iy. &B. 661(1818), 
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[Appeal fbom Madras.] 

Lord Shaw. ] The Secretary 

Lord Somner. of State fob 

Lord Parmoor. India in Council, 

Sib John Edge. Appellant, 

Mr. Ameer Ali. > v. 

, Sir Lawrence Jenkins. Sri Rajah 

• 1916, CAklikani Rama 

Heard, 12, January. Rao and others. 

Judgment, 7, July. J Respondents. 

Zimitation Act (IX of 1908), Sch, /, Arts. IJfi, 
IJ^—Island arising in the sea within territorial 
limits—Title in Crown—Crown opposed hy squatters 
—Crown if must prove that squatters had 7iot 
acquired title by adverse possession — Onus—Madras 
Forest Act ( V Mad. of 1882)—Affart station, notifiSi- 
tion of, objection to—Trial before Forest OJicer — 
Appeal to District Court—Decision of District 
Court, if final — Limit'ition of ordinary incidents 
qf litigation to be ewpriss. 

The territory of the Crou'n doe-n not cease 
at low water mark and its rujht ov<nr what 
extends seawards beyond that is not merely 
of the nature of jurisdietion or the like. 
The law in this respect is the same in 
India as in the United Kingdom. The 
Crown is the*owner, and owner in pro¬ 
perty, of islands arising in the sea within 
the territorial limits of the Indian Empire. 

Where Government seeking to const i- 
tutc into a reserved forest certain islands 
which had formed in the bed of the'sea 
near the mouth of the river Godaveri with¬ 
in much under three miles of the mainland, 
was opposed by certain persons who pre¬ 
ferred claims before the Forest Officer 
under the Madras Forest Act, and the 
Forest Officer having rejected them, they 
appealed to the District Court as provided 
by the Statute: 

Held —That the decision of the Dislrict 
Court in such cases was not final. 

When proceedings of this character 
reach the District Court, that Court is ap¬ 
pealed to as one of the ordinary Courts of 
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the country, with regard to whose pro¬ 
cedure, orders and decreep, the ordinary 
rules of the Civil Procedure Code apply; 
and when an ordinary Court of the country 
is .seised of a dispute relating to a legal 
right to possession of, and property in, 
land, it would rtqurre a specific limitation 
to c.rclude the ordinary incidents of liti¬ 
gation. ^ 

Rangoon Botatouno Companj v. The 
Collector, Ranc.oon (-2) distinguished 
and its ratio examined. Kamaraju v. 
The Hecretaky of State fob India in 
Council (1) approved. 

Nothing is better settled than that the 
onus of establishing property by reason of 
po.sscssion for a certain requisite period lies 
upon the person asserting such possession; 
and it would be contrary to all legal prin¬ 
ciples 1.0 permit a squatter to put the owyier 
to a negative proof that the possession of 
the squatter was not long enough to fulfil 
all legal conditions. 

The position of the objectors to afforest¬ 
ation in this case was in law the same as 
that of persons bringing a suit in an ordi¬ 
nary Court of Justice for a declaration of 
right by adverse possession, with this 
difference only that the period of 12 years 
provided by Art. 144 is extended by Art. 
149 to slcty years. 

Radiia fiOBiND Roy Saheb i\ Inglis 
(11) and The Secretary of State fob 
India in Council v. Viba Rayan (8) 
referred to. 

T'he statement of law by the High Court 
that “ it rested upon the Crown to prove 
that it had a subsisting title by showing 
that the claimant's possession commenced 
or became adverse within sixty years ” was 
erroneous on the above view of the onus 

(1) I. L. B. 11 Had. 209 (1888). 

(2) L. R. 89 I. A. 197 116 0. W. V. 981 (1919) 

(8) I. L. R 9 Had. 175 (1885)* 

(11) 7 a L. B. 864 (1889). 
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and olio because the fact that islands 
formed in the sea belonged to the Grown 
was fundamental, and until adverse pos¬ 
session against the Crown was complete 
that fact formed “ subsisting title ” and 
it was not incumbent on the Crown to 
fortify that fundamental position by any 
enq^y into possession or the acceplance 
of any onus on the sy.bject. 

These were two consolidated apjx'als 
from two decrees, dated the 30th Septem¬ 
ber 1009, of the High Court of Judicature 
at Madras (Benson and Munro, dJ.), made 
in second api>pal from the Apjvllate judg¬ 
ments and decrees of the District C’(nn t 
of Godaveri, dated the 27th .Tuly 1904. 
The judgment of the High Court is report¬ 
ed in J. L. R. 33 Mad. at p. 1. 

The main question for determination on 
the present appeal W’as whether the Ap¬ 
pellant was entitled to constitute the laiids 
in dispute into a re.served forest under the 
provisions of secs. 3 and 4 of the Madras 
Forest Act, No. V of 1882. 

Purporting to act under the ]>rovisions 
of the said sections, the Governor of 
Madras in Council ])ubli.shcd two notifica¬ 
tions, dated the ICth November and 2nd 
December 190J, proposing to constitute 
the lands in dispute which are situated at 
the mouth of the Godaveri into a reserved 
forest and apjwinting Mr. E. A. Smith, 
Forest Settlement Officer, to enquire and 
determine the nature and extent of any 
rights that may be claimed in respect of 
the said lands. 

The Respondents, who were the pro¬ 
prietors of the Mallavaram and Nadava- 
palli estates respectively, put in their 
claims before the said Foi^st Settlement 
Officer on the 14th and 23rd February 
1902, in respect of several plots of land 
therein specified. They asserted that the 
lands in question had been in the possss- 
siou and enjoyment of their predecessors- 


in-title and themselves from time im¬ 
memorial ; that the lands belonged to them 
and that the Crown had no right or title 
whatever to take possession thereof ft.'om 
the Resjwndents, and constitute them into 
a reserved forest. 

The Crown denied the Respondents’ 
claim and filed a written statement. 
The said Forest Settlement Officer affeV 
examining evidence, oral and documentary, 
produced by the parties, delivered separate 
judgments on the 19th October 1903. He 
held that the lands in question were for¬ 
mations in the sea, and that, therefore 
tfeey were originally the proi)erty of the 
Crown. He further held that the burden 
of proving their title lay upon the Res¬ 
pondents, and that as the Respondents 
had, in his opinion, failed to prove adverse 
possession against the Crown for the full 
period of 00 years, the Crown was entitled 
to constitute them into a reserved forest. 
He accordingly made two decrees dis¬ 
missing the Resjwndents’ claims in either 
suit with costs except in regard to a idot 
of land about which thqre is now no 
di.spute. 

Against the said Decrees, the Respon¬ 
dents appealed to the District Court of 
Godaveri, and the said appeals were heard 
together by the District Judge, who deli¬ 
vered one judgment on the 27th July 
1904. The .learned District Judge agreed 
with the said Forest Settlement Officer in 
his view that the onus of proof lay upon 
the Respondents. He therefore dismiss¬ 
ed the said appeals with costs and made 
decrees accordingly. 

Against the said decrees of the said 
District Judge the Respondents appealed 
to ihe High Court. Both appeals were 
heard together and the learned Judges of 
the High Court delivered one Judgment* 
on the 27th March 1908. They held that 

* SV>rteI la I. El. Ik. S8 J(«l. t. 
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the ForeHt Settlement Officer as well as 
the District Judge had erred in law. ’ They 
observed as follows :— 

The District Judge then holds that 
as the title was originally in the Crown 
the Claimants must prove adverse posses¬ 
sion for 60 years. Here the ]district Judge 
is'clearly wrong. Though the title was 
originally in the Crown, still, as the i;x>_s- 
session of the Claimants for 20 years 
prior to the notification is found, it rests 
Uix>n the Crown to prove that it has a 
subsisting title by shewing that the pos¬ 
session pf the Claimants commenced or 
became adverse within the j^eriod of limit¬ 
ation, i.e., within 60 years before the noti¬ 
fication. The Secretary of Stale v. Vira 
Rayan (8), The Secretary of State for huPia 
.v. liavotli Haji (9) and The Secretary of 
State for India v. Kota Bapnnamrna Guru 
(10). As the several islands were formed 
gradually and probably appeared and be¬ 
came capable of occupation at different 
times, it may be that there is proof that 
some, if not all, of them came into ex¬ 
istence as lan^ capable of occuj)ation with¬ 
in 60 years jirior to the notification. In 
the case of such laud the title of the 
Crown must be subsisting title. In the 
case of lands which came into existence as 
land capable of occupation more than 00 
years prior to the notification, the Crown 
must shew by evidence that,, it had a sid>- 
sisting title at sometime w'ithin that 
period. 

“ We must therefore ask the District 
Judge to return a finding as to whether 
the Crown has subsisting title to the whole 
or any portions of the claim land lying 
between Hope Island on the north and 
Neelarva on the south. • 

“ Further evidence on both sides on 

(8) I. L. 11.8 UaA 176 (1886). 

(9t t L. B. 16 Msd. 816 (1802). 

(18) L L B. 18 Mad. 186 (1886). 


this question may be adduced before t*e 
District Judge as the true point in issue 
was not correctly understood by the parties 
at the trial. The finding should be re¬ 
turned within five months from date of 
the receipt of tHis Order and ten days will 
be allowed for.filing objections.” 

The High Court accordingly rquitted 
the following issue for trial to the Dis¬ 
trict Judge of Goda^?eri :—” Whether the 
Grown has a subsisting title to the W'hole 
or any portions of the claim land lying 
betw'een Hope Island on the north and 
Ncelarvu on the south.” 

Both parties adduced further evidence 
before the District Judge of Godaveri, ami 
after hearing and examining that evi¬ 
dence, he, recorded his finding on the 3rd 
September 1998. The learned District 
Judge found that the Cfpwn had no sub¬ 
sisting title to the whole or any portion of 
the lands in dispute. In the course of his 
judgment lie observed as follows :— 

” It is conc<^ded before me that there is 
no proof tJiat tliese islands or any i)ortion 
of them were formed within 60 years 
and it is rightly admitted, that,- in fact, 
there is no evidence that can be relied on 
to su]>port the Crow’n on the }x>int. It is 
also admitted that never, before the noti¬ 
fication, dated the 2nd December 1901, 
was the Crown in occupation of the lands 
in question. .What is sought to be es¬ 
tablished for the Crown is that the islands, 
though they might have* been foj-med 
before the 60 years, yet became capable 
of occupation within the 00 years and 
that though they might liave become 
capable of occu])ation before the 60 
years, yet they ha<l not been in the ex¬ 
clusive possession of either of the two 
Claimants Nos. 1 and 2, for a period of 
60 years, so as to extinguish the title 
of the Grown. 

” Reading the entire, record of the oral 
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T«^Sbcrbtaby of State fob India in 

ejj<9enc0 on behalf of the Defendant, 
>l](‘Inding that adduced at the trial of this 
suit, before my i)redeces8or, lam not pre¬ 
pared to find. tl>at the Defendant has 
jjroved that the land first became capable 
of enjoyment within the *00 years ]>rior 
to the notification nor is there any taiigi- 
ble ^^umentary evidence to jn’ove tlie 
Defendant’s contentnm on the jjoint. It 
is argued that in Exfiibit IX and Exhibit 
V .the charts of the Coringa Bay, dated 
1840 and 1857, dry sand and grassy sand 
are shown about the s[)ot where the plaint 
islands now exist. The maps are not 
intended to show these fiuests and it is 
possible that only the edges are shown in 
the charts. On the other hand, Exhibit 
DD (S. A. 1434), Air. Bascall's map, pre¬ 
pared in 1844, shows the existence of these 
forests. Thus 1 find that the Defendant 
has failed to prove that the islands in <|Ues- 
tion became capable of oceu])ation for the 
first time within 00 years before tlic 
notification. 

“ For these reasons, I am of opinion 
that the Defendant has faiUNL to jn’ove 
that the Claimants were not in exclusive 
possession of the resjK'ctivo lands they 
now claim, within the period of 00 
years prior to the notification of 1001.” 

On receipt of the said finding of the 
District Judge, the appeals of the Re 3 i>on- 
dents were again heard by the learned 
Judges of the High Court. The jiresent 
Appellant filed his objections to the said, 
finding of the District Judge, but the High 
Court overniled those objections and affirm¬ 
ed that finding. The result was that the 
claims of the Bes]X>ndents in so far as 
they related to the lands covered by the 
said finding of the District Judge were 
allowed by the High Court, and decrees 
giving effect to that finding were accord¬ 
ingly made. 

Hence these appeals. 


Council t?. BAjah Chelikani Kama Bao. 

Sir Erie Richards, K. ' C., and Mr. 
Kemfforthy Brown for the Apj>ellant.— 
There was no right of appeal to the High 
(’ourt against the decisions of the District 
Court, which were final under sec. 10, cl. 
2 , of the Madras Forest Act, 1882. The 
A(‘t did not provide f<jr a second a}>peal 
(vide sec. 10). ‘ The decision of the Dis¬ 
trict (!onrt was not a “ decree ” within 
sec. 2 of the Code of Civil Procedure, 1882 
—consequently there was no api>eal given 
by sec. 584 of that Code. Rangoon 
Botatoung (Company v. The Collector, 
Rangoon (2), Meenakshi v. Suhramaniyn 
(12) and Ravi Vvera Raghavulu v. Nara- 
simha Naidu (13). 

The case of Knmaraju v. The Secretary 
of State for India in Council (1) was 
wrongly decided and the subsequent deei-, 
sions of the Aiadras High Court were 
based on that Fiill Bench decision. Next, 
the High (’ourt had wuongly decided that 
tlie onus was on the Crown to ])rovp that 
llie possession of the Besixmdents com¬ 
menced or became adverse within 00 years 
of the institution of the sui^. It was not 
disputed that the title to the lands was 
originally in the C-rown, and having regard 
to the origin and nature of the lands that 
could not be disputed. The onus was 
therefore ujwn the Respondents to prove 
that* lh(‘y had a title against the Crown. 
Under the Madras Forest Act, the Re- 
sjjondents were the claimants and they had 
to establish their title to the lands. They 
could only do^so by proving 60 years’ ad¬ 
verse possesison against the Crown. And 
even if the Crown w'ere suing for iwsses- 
sion of the lands, as Plaintiff, the onus 
was still uj[)on the Resjwndents. The 

• (1) I. L. R. 11 Mad. 809 (1888). 

(2) L. R 89 I. A. 197: a. o. 10 0. W. N. 901 
(1912). 

(12) L. R. U I. A. 100 (1887). 

(18, L. R. 41 1 A. 2681 B. 0. 19 C. W. N. 97 
(1914). 
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Crown was never in iwssossion of the lands 
and consequently Art. 142 of the Limit¬ 
ation Act, 1877, did not apply. Art. 144 
applied, and that article read with Art 149 
made it clear that it w'as for the Re.six)n- 
dents to prove that their jxjsscssion became 
adverse more than GO years before the 
date of the ftotification. The distinction 
between. cases in which the Plaintiff 
alleges dis|)osses8ion and cases under Art. 
144 appears from the following ; Nitra- 
sux, Sinr^h v. Nund Lull (14) and Karmi 
Sinyh v. Bahar Ali (15). 

The former M’as a case of dispossession, 
and the latter a case within Art. Id5 of 
the Limitation Act of 1871. The Appel¬ 
lant’s view is 8ui)|)orted by Itadha Gobind 
V. luylis (11). 

That decision has been followed in the 
following : Faki Abdulla v. liabaj Gauyaji 
(10), Hammanta v. Maha-dev (17), Taru- 
bai V. Venkairao (18) and AUuiaa v. 
Kutti (19). 

In The Secretary of State for India in 
Council V. Vira Hayan (8) the title of the 
Crown was not pi’oved and it was obiter 
dictum. In Secretary of State for India v. 
Bovotti Jlaji (9), the Defendant had proved 
GO years’ possession, further, more Courts 
had held that the Res]>onden<s had no'jX)s- 
session of the lands before 1882. Each 
claimant was bound to prove his exclusive 
IHjssession for the statutory j.)eriort. Dnc 
lre8i)asser cannot take advantage of the | .os- 
session of another trespjisser. The High 
Court had erroneously held that it w'as for 
the Crown to prove that it had a subsisting 
title. The title being originally in the 

I. L. R. a M»d. 176 (li!86). 

C0) I. L. It. 16 Mad. 816 (1802). * 

(11) 7 O. L. B. 864 (1880). 

114) 8 M. I. A. 189. 220 (I860). 

(16) L B. 8 I. A. 99,102 (1882). 

(16) Z. L. B, 14 Bom. 468 (1810). 

(17) X. L. B. 18 Bom. 618 (1898^ 

(18) I. L. R. 97 Bom. 48,66 (1801). 

• 119) I. L B. 14 Had. 98 (188D); 


Crown, that title subsisted unless flwd 
until the Crown lost it by full 60 years’ 
adverse (xjssession. 

Sir H. Finlay, K. C., and Mr. Dube for 
the Respondents.—As to the preliminary 
objection, the Full Bench decis^p in 
Kamaraju v. The Secretary of State for 
India in Council (1) has been acted uiK>n 
in several cases since 1888. Even the 
Crown had filed second appeals. The right 
of appeal was given by the Code of Civil 
Procedure from all deKirees of the District 
Court and was not affected by the Forest 
Act. The decisions hero were in teiins 
and in substance decrees within the moan¬ 
ing of sec. 2 of the Code of Civil PriKjedure. 
(Their Lordships intimated that they did 
not wish to hear further argument iqion 
the })reliminary jKjint). By proceeding 
under the Madras Forest Act the Crown 
cannot jdacc itself in a better position than 
in a suit for possession by the Crown. In 
every suit for possc'ssion, the Plaintiff must 
])rove that he, has a title which is not 
barred by statute. In an action in eject¬ 
ment the I’laintift' must prove both title 
and (KJHsessory title—Darby and Bosanqu.t 
(2ud Ed., pp. 299, 544); that general 
principle was applicable to England as 
well as to India. Nitrasur Singh 
V. Nund Loll (14). The above decision 
applies to suits whether they are within 
Art. 142 or Art. j44. Itadha Gobind v. 
Inglis (11) was explained in Mano Mohun 
v. Mathura Mohun (20). The onus was 
upon the Crowm to show' either (wssession 
within GO years or that the iwssession of 
the Respondents became adverse within 
that period. * Under sec. 4 of the Madras 
Forest Act, only land, at the .disposal of 
Government could be constituted intq a 

(J) L li. B. 11 M«d. 809 a888X 

(11) 7 0. L. B 884 (1880). 

(14) 6 M. L A. 199, 220 (1800). 

(20) L li % 7 CIO. S86i 210 (1881’}. 
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reserved forest. All Courts had concurred 
in finding that the Ilespondents have been 
in possession for years. There 

was reliable dociMpttaw'evidence which 
carried Respond^s’ j^pfesession further 
back(J^arly 40 years. It was admitted 
that the Crown was never in possession, 
the Crown must therefore establish that it 
had a J)Ossessory title unbarred by limit¬ 
ation, at the commencement of the present 
proceedings. Reference was made to the 
following authorities : The Secretary of 
State for India in Council v. Fira liayan 
(8), Mohinia Chander v. Moheah Chandcr 

(21) , Anangamanjnri v. Tripura Sundiari 

(22) , Pan<hirang v. Balakrishna (23), 
Krishna Aiycr v. Secretary of State for 
India (24), 'The Secretary of State for India 
v. Kota Bapanamma (10), Karan Singh 
V. Bakar Ali (15), Inayet Husain v. 
Ali Husain (25) and Attorney-General for 
British Columbia v. Attorney-General for 
Canada (26). Cole on Ejectment (1st 
Ed., p. 6). 

Sir Erie Richards in reply.—^In an action 
for ejectment in England, the Plaintiff had 
to allege and prove a disjxissession. The 
principle with regard to limitation under 
the English Statute does not apply to 
India which had a Tjimitation Act of her 
own. The knowledge of ouster by adverse 
possession can only be in the Defendant. 
If the onus were put on the Plaintiff' it 
would impose an impossible burden on him. 
The nature of the jungle lands was such 
that the Crown was not in a position to say 
when the possession of squatters com- 

(8) I. L R. 8 H«d 176 '1886'.« 

(10) I. L. R. 10 Mad. 106 (1806). 

(16) t. R. 0 I. A. 80,102 CJ8^2). 

(2t) L. B. 18 I. A. 88 (1888). 

(22) L. R. 14 I. A. 101.110 (1887). 

(28) 8 B«»a. H. 0, R. 126,127.128 (1860>. 

(24) I. L. R. 88 Mad. 178 (l800)L , 

(26) I. L. R. 20 All. 182 (1807). 

• (28) L. R. [1014] A. 0,168, 174. 
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menced. Raja Kishan Dot v. Narender 
Bahadur (27). The Forest Act puts the 
onus on the claimants w'ho desire to prove 
their ownership. They can only do so by 
proving 60 years’ adverse jwssession. 

4 

Their Lordships’ Judgment was deli¬ 
vered by * 

IjORD Shaw'. —These are consolidated 
a])j)eal8 from two decrees of date the 
30th September 1909, pronounced by the 
High Court of Judicature at Madras. The 
appeals relate to certain parcels of land 
cLiimcd by two zemindars. These zeinin-* 
dars’ claims were, on the 19th Ockiber 
1903, in certain proceedings under the 
Madras Forest Act (V of 1882), dismissed 
by the Forest Settlement Officer of Ooda- 
veri. Ilis judgments were affirmed by 
two decisions of the District Court of 
(iodaveri, dated the 27th July 3904. 
Those decisions of the District Court weiv, 
however, reversed and varied by the High 
Court by the decrees now under apj)cal 
to the lioai'd. The ApixAlant is His 
Majesty’s Secretary of State for India. 

The question for determination is whe¬ 
ther the Apjjellant is entitled to constitute 
or incorporate tlie lands into a reserved 
foresIt under the Forest Act. The Res- 
]K)ndents are objectors and. claimants under 
the Statute. 

The pbysicsil facts are not in dispute; 
they have beeR found by the Courts below. 
They are quite simple. The lands are 
islands which have been formed in the 
bed of the sea near the mouth or delta of 
the river Godaveri. The Godaveri is a 
tidal and navigable river. The islands are 
withifi ai short distance, much under three 
miles, of the mainland. The lands are 
now mostly jungle lands. 

The Crown desires to constitute them 
into a reserved forest. The Respondents 
(27) L.R. 81. A. 86(1876*. 
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object, and claim the lands. Their asser¬ 
tion is that these lands have been possessed 
by thfem and t^ieir prcdecessors-in-title 
from time immemorial, and that the lanJs 
are theirs. This assertion of properly the 
Ci:own denies. 

By'the Statute already nam&d, it is pro¬ 
vided (sec. 3) that the (iovernor in Coiiii- 
oil may constitute any land at the disjrcsal 
of the Government a reserved forest; that 
he shall publish a notification (sec. 4) 
containing this declaration, specifying 
“ as nearly .as jiossible the situation and 
limits of such land,” and appointing a 
Forest Settlement Officer to empiirc into 
and determine the exi-stence, nature, and 
extent of any rights claimed by or alleged 
to exist in favour of any ^lerson in or 
over ” such land. Provision is male 
(sec. C) for requiring, withiq a period of 
three months from the proclamation, 
every iHjrson claiming right ” either to 
present to such officer within such period 
a written notice specifying, or to appear 
before him withifl such iwriod and state, 
* the nature of such right, and in either 
case to jiroduce all documents in support 
thereof.” Thereafter the Forest Setlle- 
ment Officer is to enquire and to n*cord 
evidence (sec. 8). And (sec. 10) the li'orcst. 
Settlement Officer ‘‘ shall pass an order 
specifying the jiarticulars of such claim 
and admitting or rejecting the same 
wholly or in xmrt. If the claim be ad¬ 
mitted, there are sti])ulated proceedings 
for the surrender, exclusion or acquisition 
of the right. But (sec. 10,. ii) ” if such 
claim.,be rejected wholly or in pait, the 
claimant may, within thirty days of the 
date of the order, prefer an apjieal to thi^ 
District Court in respect of such rejection 
only." 

What happened in the {aresent case was 
that the claim was rejected.' An appeal 
by the Bespoiid^ts was thereupon made 


to the District Court, and a decision was 
pronounced. It was contended on behalf 
of the Appellant that all further proceed¬ 
ings in Courts in In^lia or by way of apiieal 
were incompetent, these being excluded 
by the terms of the Statute just quoted. 
In their Lordshiiis’ opinion this objectHfe 
is not well-founded. TJieir view is that 
when proceedings of this character rcsudi 
the District Court, that Court is axificaled 
to as one of the ordinary Courts of the 
country, with regard to whose i>roceduro, 
orders, and decrees the ordinary rules of 
the Civil T’roecdure Code apply. This is 
in full accord with the decision of the Full 
Bench, Kamoraju v. The Secretary of 
State for India in Council (1), a decision 
which was given in 3888 and has been 
acted on in Madras over since. 

It was urged that the case of Rangoon 
Boiatoung Company v. The Collector, 
Rangoon (‘2), enounced a principle, which 
formed a j)recedent for excluding all a£»- 
peals from the decision of the district Court 
in such cases as the iwesetit. Their Ijord- 
ship.s do not think that that is so. In tbo 
Rangoon case a certain award had been 
made by the Collector under the Band 
Acquisition Act. This award was affirmed 
by the Court, which under the Act meant 
” a xirincipal Civil Court of Original 
Jurisdiction.” Two Judges sat as ” tb<i 
Court ” and also as the High Court to 
which the axqHjal is given from'the award 
of ” the Court.” The 2 >roceedings were, 
however, from beginning to end ostensibly 
and actually arbitration proceedings. In 
view of the nature of the question to be 
tried, and the provisions of tbo partictilar 
statute, it was held that there was no 
right ” to carry an award made in an 
arbitration as to the value of land ” fur- 

(1) I. L. 

(2) L.B. 89 I. A. 197 s • a WC. W. S. 'Wl 
11912). 
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ther than to the Courts specifically set up 
by the statute for the determination of 
that value. 

The merits of the present dispute arc 
essentially diff<irent in character; The 
claim was the assertion of a le^al right to 
p<|S^e8sion of and property in land; and 
if the ordinary Ceprts of the country arc 
seized of a dispute of that character, it 
would require, in the* opinion of the lioard, 
a specific limitation to exclude the ordi¬ 
nary incidents of litigation. The objec¬ 
tion taken is accordingly re 2 ielled. 

TT])on the undisjmted facts as to tiio 
formation of these islands in the s«'a and 
in the situation d('scribcd, the case would 
appear to be the ordinary one de.scaibc'd by 
Hale, “ De Jure Maiis.” He descnl)eh 
how “ the king hath a title to nuirilima 
incfcmcnia or increase of land by the sea; 
and this is of three kinds, viz. :— 

“1. Increase per projcrtioiicm to! allu- 
viuncm. 

“ 2. Tncrcasc per relit tiaimni cel de.'tcr- 
tionem. 

“ 3. Per imuUv. produclionvm." 

The lands in dispute fall under the third 
category, which is thus dealt with by 
Hale ;— 

“ 3. The third sort of maritime increase 
are islands arising dc, novo in the* king's seas, 
or the king’s arms thereof. These upon the 
same aecoiint and reason privid facie and c»f 
common right belong to the king ; for they 
are part of ^at soil of the sea, that belonged 
before in point of propriety to the king; 
for when islands de novo arise, it is cither by 
the recess or sinking of the water, or else by 
the exaggeration of sand and slubb, which in 
process of time grow firm land environed 
with water.” , 

The date of formation of these islands 
is not certain. Flans have been 2>roduced 
showing that from the forties to the 
sixties of last century they or the larger 
part of them appeared above the surface 
of the water. At what date soever they 
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ajipearod, they were in the, high Keas at a 
ix>int thereof not far from the shore of the 
mainland, and in these circumstances, in 
the opinion of the Board, they wore Crown 
property. 

I’he case is not complicated by any jjoint 
as to geografihical situation ; the. que'stion 
of whether a limit from the shore seawards 
should be lioyond three miles, should 
be the extreme range of cannon fire, or 
.should be even more if the locus be claimed 
to bo intra fauces tence —no such ques¬ 
tions arise here. The jioint i^ geographi- 
^callv within oven tliree miles of British 
territory; at that'jioint islamls have risen 
from the .sea. Arc tho.^o islands no man's 

t 

land? The answer is, they are not; they 
belong in property to the British Crown. 

The doubt raised upon this pro[X)sition 
was substantially rested on certain dicta 
pronounced in the case (d tteij. v. Keyti 
(3). TJie Crown, u;lmittc<! to be owners 
of the foreshore, is, so the suggestion is, 
bouiuh'd in its dominion of the bed of the 
sea by the range of the I'isc or fall of the 
tide. Crown proj>orty docs not, it is said, 
extend further seaward, ft should not be 
forgotten that the Franconia case had 
reference on its merits solely to the point 
as to the limit.*? of Admiralty jurisdiction ; 
nothing else fell to be there decided. It 
was marked by an extreme conflict of ju.li- 
(;ial opinion, and the judgment of the 
majority of the Court was rested on the 
ground -<jf there having been no jurisdic¬ 
tion in former times in the Admiral to tiy 
offences by foreigners on board foreign 
ships whether within or without the limit 
of three miles from the shore. 

.When, however, the actual question as to 
the dominion of the bed of the sea within 
a limited distance from our shores has 
been actually in issue, the doubt just men¬ 
tioned has not been supported nor has the 

(8) L.B. 8Ez D.es p.870 -. 
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suggestion appeared to be h('l]>ful or 
sound. Their Lordships do not refer to 
the 8«?ttlement of the rights of tlie C’rown 
as against the Duchy of Cornwall in the 
Cornwall case—^liut to much more recent 
examples of contested rights in or over 
land’cai aduerso of the foreshore. 

In the case of Lord Filzhardinge v. 
Purcell (4), Lord Parker, then Parker, J., 
expressed himself thus :— 

“ . . . . Clearly the bed of the sea, at 

any rate for some distaiiee below low-water 
mark, and the beds of tidal navigable rivers, 
are itrimd facie vested in the Crown, and 
there seems no good reason why the owner-* 
ship thereof by the ()rown should not also, 
subject to the rights of the public, bo a 
benetieial owiiershii). The bed of the sea, 
so far as it is vested in the Crown, and 
d farltori the beds of tidal navigaVde rivers, 
can be grjuited by the Crown to tlie subject. 
There* are many several fisheries which 
extend below low-water mark or exist in the 
beds of navigable rivers. The whole doctrine 
of invranenta viartn seems to <lepend on the 
beneficial ownership of the Crt)wn in the 
bed of the sea, which in the older author¬ 
ities is sometimes? referred to as the King’s 
. royal waste. It is true that no grant by the 
Crown of part of the bed of the sea or the 
bed of a tide'll navigable river can or ever 
could ope.rate to extinguish or curtail the 
public right of navigation and rights 
ancillary thereto, except possibly in connec¬ 
tion with such rights as anchorage when 
there is some consideration moving from the 
grantee to the public. It is also true that 
no such grant can, since Magna Charta, 
operate to the detriment of the public right 
of fishing. But, subject to this, there seems 
no good reason to suppose that the Crown’s 
ownership of the bod of the sea and the beds 
of tidal navigable rivers is not a beneficial 
ownership capable of being granted to a 
subject in the same way that the Crown* s 
ownership of the foreshore is a beneficial 
ownership capable of being so granted." 

* It is true that the case cited dealt 
merely with the right of f6wling; but it 

(4) L. R, [1906] 3 Ch Dtv 189 at p. 188. 


was necessary in the determination as to 
that riglit to settle the true nature of the 
right in the land itself. 

In Scotland the^ law is firmly settled, 
and in a Himilar sense. The question 
■raised in Lord Advocate v. Clyde Nc^~ 
gation Trustees (0), was whether ^ne 
latter body could dispose of dredgings 
taken iVtun the river by depositing them 
in the bed of LocJi Ijoqg, a sea-water 
l(X.di. The C'rovvn resisted the claim, 
maintaining its ownership in the bed of 
the loch and in the bed of the sea for a 
distance of three miles from the coast. 
In the Outer House the entire question 
wa.s fully d(‘alt uith by that very learned 
.Iiidgc, Jjord Kyllacliy, who expre8.sed 
himself Ihus: . . . with respect 

to the nature of the Crovvn’s right in 
what is now acknowledged to be part of 
tlie territory of the kingdom, viz., the 
.strip or area of sea w'itJiin cannon-shot or 
three miles of the shore. Is the Crown's 
right in that strip of sea pi'oprietary, like 
the Crown right in the. foreshore and in 
the laiidi' or is it only a protectorate for 
certain juirposes, and particularly naviga¬ 
tion and fishing? 1 am of opinion that 
the former is the correct view, and that 
there is no distinction in legal character 
between the Crown’s right in the fore¬ 
shore, in tidal and navigable rivers, and 
in the bed of the sea wdthin thT;ee miles f)f 
the shore. In each case it is of course a 
right largely qualified by public uses. In 
each case it is, therefore, to a large extent 
extra commerciwn ; but none the less is 
it in my opinion a proprietary right—a 
light which ma;f b(! the .subjet^ ot tres¬ 
pass, and which may be vindicated like 
other rights of projwirty." In the Inner 
House this view of the law was not dis¬ 
sented from, and Lord Young expressly 
agreed with it. 

(6) [1831] 13 RiUie 174. 
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Last of all may be mentioned, the case 
of The Lord AdvocMe v. Wemyas (Oh 
The action had reference to the owwer- 
ship of minerals in the bed of the s?a and 
below low-water mark. This, of course, 
was entirely a question—not as to rights 
^jn or over thjit portion of the bed of 
the sea, but as tq, the actual ownership of 
the corpus or thing itself—of which corpus 
the minerals formed a part. Upon this 
question the statement of Lord Watson 
was expressed as follows; “ T see no 
reason to doubt that by the law' of S<*ot- 
land the solum underneath the waters of^ 
the ocean, w'hether within the narrow seas 
or from the coast outward lo the three- 
mile limit, and also the minerals beneath 
it, are vested in the Crown.” 

In the opinion of the Board, this is also 
the law of India. The Crown is the 
owner, and the owner j^n pr()]H‘rty, of 
islands arising in the sea within the terri¬ 
torial limits of the Indian Emjnre. 

It should be added, with reference to 
the suggestion that the lerritory of the 
Crown ceases at low-water mark, and that 
the right over what extends seawards 
beyond that is merely of the natiire of 
jurisdiction or the like, that there are 
manifest difificulties in seeing what are Ihe 
grounds for this in ]>riniopIe. There is 
nothing to recominend a local jurisdiction 
over a space of water lying above a res 
nullius. 'As to practical results : the con¬ 
fusion that might be produced by leaving 
islands, emergent within the three-mile 
limit, to be seized by the fir.st comer is 
clear beyond controversy. He might be 
a foreign citizen : he would of course hoist 
the flag of his own nation, and that nation 
might proceed to fortify the emergent 
lands; in short, it is not difficult to figure 
the anomalies and difficulties which the 
abandonment of the plain ground taken 

(6) L B. [1900] A. 0, 48. 


by Lord Watson would involve to this and 
to other nations. 

The law in the sense now affirmed has 
not been denied effect in the Courts of 
this country, even when its enforcement 
has operated to the advantage or supposed 
advantage ' of Foreign States. ' Lord 
Stowell dealt with such a position of 
affairs in “ The Anna ” (7). The case 
had reference to the capture of a vessel 
while on a voyage from the Spanish Main 
to New Orleans. The place of capture was 
two miles off certain islands. . Those 

fl 

islands, at the mouth of the Mississippi, 
wen*, much as in the present ease, fonm'd 
by the silting up of sand and slob, but yet 
surrounded by navigable channels and in 
the o|)en sea. The case sought to be 
made was that such islands w'ere no part 
of American territory, and formed no 
datum for njoasuring the seaward mileage 
therefrom. This argument w’as rejected. 
Jjord Stow'ell observed :— 

“ Consider what the consequence would 
be if lands of this description were not con¬ 
sidered ns appendent to “the main land, and , 
as comprised within the bounds of territory. 
If they do not belong to the United States 
of America, any other Power might occupy 
them ; they might be embanked and fortified. 
What a thorn would this be in the side of 
'America! It is physically possible at least 
that they might be so occupied by European 
nations, and then the command of the river 
would be no longer in America, but in such 
settlements. The possibility of such a 
consequence is enough to expose the fallacy 
of any Arguments that are addressed to 
show that these islands are not to be con¬ 
sidered as paH of the territory of America. 
Whether they are composed of earth or solid 
rock will not vary the right of dominion, for 
pne right of dominion does not depend upon 
the texture of the soil." 

Their Lordships do not doubt that the 
general law, as already stated, is support¬ 
ed by the preponderating considerations 


l7) s 0. Bob. S78. 
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of practical convenience, and that, upon 
the particular case in hand, the ownership 
•of the islands formed in the sea in the 
estxiary or mouth of the Clodaveri River 
is in the British Crown. 

In these circumstances the qxiestion 
■ before the Board, wcAild aj)pear t<i be 
extremely simple. Under the Indian 
Jjimitation Act no adverse jwasession can 
be effectively pleaded against the C'rown 
for a period of less than 60 years. The 
question simply is : Do the claimants 
jjstablish such adverse possession? If 
they do not, the basis of their claim fails. 
This was the way in which the riiatter 
w’as looked at, first by the Forest Settle¬ 
ment Ofiicer, and then by the District 
(V)urt. In their Ij<.)rdships' opinion the 
attitude of both these tribunals was 
correct in law. 

Before the reversal of their decisions 
by the High Court is remarked upon, the 
following facts luay be noted :— 

It appeared that certain squatting had 
taken place, and that two zemindars, 
whose successors are Respondents in tins 
appeal, were rivals in se(‘king to set up 
some kind of right in the islands. They 
did not arrive at any settlement of their 
disputes until in or about, the year 188*2. 
The Forest Settleuumt Officer * in the 
course of a careful examination into the 
circumstances and rights, held that there 
was no evidence of adverse and exclusive 
possession and enjoyment prior to 1883, 
and that accordingly such possession and 
enjoyment so proved had not lasted long 
enough to establish a right against the 
Government. 

In the District Court the sapt^e result 
• w’as reached and the same finding on fact 
was made. The matter is accordingly 
concluded so far as possession goes; ihe 
Board acciepts, as it must accept, the 
finding. Confirmation of the Distritst 


(Court's judgment would have followed 
that finding as a matter of course but 
for the view laken by the High Court on 
a point of law. It is thus expressed :— 

“ The District Judge then holds that as 
the title was originally in the Crown the 
claimants must prove adverse pos^ssion for 
sixty years. Here the District ^»udg© is 
clearly wrong. Tjjiough the title was ori¬ 
ginally in the Crown, still, as the possession 
of the claimants for twenty years prior to 
the. notification is found, it rests upcin the 
Crown to prove that it has a subsisting title 
by showing that the possession of the claim¬ 
ants commenced or became adverse within 
the period of limitation, w.e., within sixty 
years before the nutificatio,n, The. Seerrfury 
of Stiite for Tiidia 'in Council v. Vim Sayan 
(8), The Secretary of State, far Itulin v. 
Bnrolti ^9) and The Secretary of State 

far Imlia- v. Kota, liaimnamma Gtirv- (10). As 
the several islands were formed gradually 
and probably appeared and became capable 
of occujj^tion at different times, it may be 
that there is proof that some, if not all, 
of them came into existence as land capable 
of occupation within sixty years prior to the 
notification. In the case of such land the 
title of the Crown must be subsisting title. 
In the case of lands which came into existence 
as land capable of occupation more than, sixty 
years prior to the notification, the Crown 
must show by evidence that it had a subsist¬ 
ing title at some time within that period. 

“We must, therefore, ask the District 
Judge to return a finding as to whether the 
Crown has subsisting title to the whole or 
any portions of the claim land lying between 
Hope Island on the north Neelarvn on 
the south. 

Their Lordships are of opinion that the 
view thus taken of the law is erroneous. 
Nothing is better settled than that the 
onus of establishing proi>erty by reason of 
possession for a certain requisite period 
lies uiH>n th<i ]x^rson asserting such pos¬ 
session. It is too late in the day to sng- 

|8) I. L. R. 9 Had. 176 (18S6). 

(9; L L. R. 16 Had. 816 Cim*, 

(10) I. L. R. 19 Rad. 166 (lS96fr- 
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gcst the contrary of this proposition. If 
it were not correct it would be open to 
the possessor for a year or a day to say, 
“lam here; be your title to the property 
ever so good, you cannot ’turn me out 
until you have demonstrated that the po.;- 
sesaioi^^ myself and my predecessors was 
not long enough to fulfil all the legal con¬ 
ditions.” Such a singular doctrine can 
be well illustrated by the case of India, in 
which the right of the Crovvn to vast tracts 
of territory including not only islands aris¬ 
ing from the sea, but groat spaces of 
jungle lands, necessarily not under the 
close suj>ervision of Clovernment officers, 
would disappear because there would be 
no evidence available to establish the 
state of possession for GO years past. It 
would be contrary to all legal principles 
thus to permit the squatter to put the 
owner of the fundamental ri^ht to a 
negative proof upon the [joint of [jos- 
session. 

The ap[>lication of this eleinentaiy 
doctrine is singularly clear, for there is 
a double finding of fact, a finding ncjt 
disputed even in the High Court, that no 
adverse or exclusive jjossession was proved 
before the year 18852. The. case of the 
iies])ondeuts must accordingly fail. 

This conclusion is in no way varied by 
reason of the shape of the present pro¬ 
ceedings. In November and December 
1901, in 2**^^®i^***^^*^ the Act, the 
Governor of Madras in Council pul>lishe^'] 
a notification projxrsing to constittite the 
lands into a reserved forest. The Res¬ 
pondents put in their claims before the 
Forest Settlement Officer oni the 14th 
and 23rd February 1902. It appar¬ 
ently did not occur to them at that 
'%tago to view the law otherwise than has 
been stated above, because in the one 
I>etition the claim was that— 


Council r. Rajah Chelikani Rama Rao. 

“ for over seventy years your petitioners’ 
estate has been in the exclusive and absolute 
enjoyment of the laud and forest now 8ai]j 
to be reserved as (jovernnient forest,” 

and in the other [>etition the claim was— 

“ that by the long and peaceful enjoyment 
of the same by the petitioners and their pre-_ 
docessors in title tfie ijetitioners have acquir¬ 
ed a title by prescription to the said lands 
and forests, and the rights, if any, of others 
to the same arc excluded by lapse of time.’ 

In their Lordshi|>s’ opinion objectord to 
allorcstation thus jjreferring claims arc in 
law in the same position as [Jtirsons bring¬ 
ing a suit in an ordinary (’ourt of </uKtjce 
for declaration of right. To such a 
situation in the one case, as in the other, 
their Dorilships think that Art. 1 M of the 
Ijimitation Act XV of ls77 (Well. 11) ajj- 
|)lies, the pei’iod of 12 years tlKueiiiider 
being, however, extended to a- peiiod of 
GO years by Art. 149. In an ordinary 
suit for a declaration it cannot be doubted 
that th(‘ onus of establishing possession 
for the requisite period would rest iqjon 
I Ins Plaintiff. In their Lordshijjs’ opinion 
the situation of a claimant uniler afforest¬ 
ation proceedings is the same iq>on this 
[Joint. Reference may be made to l{(i(lhu 
Gohind Hoy Snhcb v. Iriglift (11) decid¬ 
ed by this Board. Reference was made to 
various cases decided in lower Points and 
stress was eH[K'cially laid u[M)n the deci¬ 
sion in the Malabar case, The Secretary 
of State for India in Council v. Vira 
Hayan (8). The facts therein were essim- 
tially different from the present. After a 
historical survey of, the ^jeculiar {josition 
of the lands there in question the learned 
Judges found “ That the land a[)[)ertain8 
to the district of Malabar, and we agree 
with the Judge that there is no jjrcsumijtlon. 
in that district and in the tracts adminis¬ 
tered as a [jart of it, that forest lands are 

I8> I. L. R. 9 Mad. 17fi (1886). 

01) 7 0. L. R. 86« (1880). 
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the property of the Crown.” The'ratio of 
tho decision was found in this historical 
circumstance ])eculiar to Malabar. None 
of tho cases cited have aff(‘cted the author¬ 
ity of the case of Radha Gobind Roy. 

Finally, their Lordshijjs have some 
difficulty in undcrstandiitg the view of the 
High Court to the following effect :— 

“ Though the title was originally in the 
eVown, ptill as the possession of the claimants 
for twenty years prior to the notification is 
found, it rests upon the Crown to prove that 
it has a subsisting title by showing that the 
possession of the claimants commenced or 
became adverse within the period of Ijrait- 
ation, that is, within sixty years before the 

notification.” 

• 

Tn so far as this m'gatives the duty resting 
Mj>on the claiiiiants to establish afliriu- 
atively their and their predecessors’ pos- 
s(;ssion for (K) years, their Lordships’ 
(Opinion is, as stated, that this is erroneous. 
Rut (‘21 with reference to the “ subsist¬ 
ing title,” it appears to their Ijordshi))S 
th.it iiidhing further is needed than the 
acknowledgyient of tlie iindis|>uted fact 
that these islands formed in the sea 
belonged to the Crown. That fact is 
fundamental : until adverse possession 
against the Crown is complete, that is 
to say, is for the j)eriod of CO years^ that 
fundamental fact remains, and that fact 
forms ” subsisting title.” And (3) it is 
no part of the obligation of the Crown to 
fortify their own fundamental i-ight by 
any enquiry into possession or the accept¬ 
ance of any onus on that subject. 

Their Lordships will humbly advise His 
Majesty that these appeals should be 
allowed, and that the judgments of the 
District Court of date the 27th July 1904 
should be restored. The Resiwndents 
will pay the costs of this appeal and in 
the Courts below. 

Solicitor: The SoHdifot, India Office, 
for the Appellant. 


So'ieitor : Mr. Douglas Grant for the 
Res[K)ndents. 

B. [1. Appeal allowed with costs. 


PllIVT OOUNOIL. 


[Appeal from Madras.] 


Lord Shaw. 

Lord Pabmoor. , 
Mb. Amerb Ali. 
1916, 

Heard, 22, June. 
Judgment, 10, July. 


Janaici AiRal, 
Appellant, 

V. 

, Nabayanasami 
Aiybu, Respondent. 


Hindu Lato—Widow's $»tate—Suit hy presump- 
t,»e reversioner to restrain waste by wtdow, really 
suit jor proper administration brought in a rsfre- 
sentatire capacity—Failure to substantiate allega^ 
t.ons of wjsie and mismanagement—Decree declar¬ 
ing Plaint ff’s right as next reierstonery heir if 
can be made—* Further relief,” prayer jOr. 


When a Hindu dies leaving female heits, 
the question as to who is the ne.arc.st rever¬ 
sionary heir or what is the class of rever¬ 
sionary heirs falls to be settled at the dale 
of the e.rpiry of the ownership for life or 
lives, and until then it is inipussible to pre¬ 
dicate who is to be reversionary heir. 

No decree can therefore be passed during 
the lifetime of such female heirs declaring 
the Plaintiff's individual right as rever¬ 
sionary heir. 

Courts of latv have recognised the right 
of a reversionary heir having such eoniin- 
gent interests only (which are differentiat¬ 
ed little, if at all, from a spes siiccessionis) 
a right to demand that the estate be kept 
from waste and free from danger during its 
enjoyment by the widow or other owner for 
life. But a reversionary heir thus appeal¬ 
ing to the Court for the ccmsercaiion and 
just administration of the property does so 
in a representative capacity so that the 
corpus of the estate may pass unimpaired ^ 
to those entitled to the reversion. 

But where such a suit to restrain waste 
by the widow fails by reason of the Plain- 
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tiff’s failure to prove his allegations of 
waste and mismanagement, the Court can¬ 
not properly grant him a decree declaring 
him to be “ the next reversionary heir ” 
under cover of a prayer for*'" further re¬ 
lief ” contained in the plaint. 

This^^Iis an api)cal from a decree of the 
Madras High Court (^tiller and Abdur 
Kahim, JJ.), dated the ‘i3rd August 1912, 
modifying a decree of the Subordinate 
Judge of Mayavavam.* Tlie Api>ellant was 
a Hindu widow in possession of her 
husband's estate. The Plaintiff sued her 
alleging acts of waste and misconduct 
against her. The relief claimed by the 
Plaintiff was “ that the Court be pleased 
to pass a decree for the protection of his 
interests inasmuch as he is the reversionary 
heir to the projierties specified iti the plaint 
after the death of defendants N<.)s. 1 and 
2; (1) by appointing a lleceiver, (2) by 
jbtaining security and issuing an injunction 
restraining the Defendants from doing any 
act injurious to the Plaintiff's interests, 
and (3) granting such further relief :xs to 
the Court might seem fit and pn>|)cr. The 
Defendant-Appellant denied the allegations 
of misconduct made against her in the 
plaint and also jdeaded that the I’laintifl'- 
Respondent was not the ncaicst of the male 
relatives of her husband. The Court 
ixcd the following issues among others : 
;l) Whether the Plaintiff was the 
lext reversioner* of the deceased llama- 
wami Aiyer, (2) Whether the De- 
endant had been guilty of any act 
►f waste as alleged in the plaint, and 
3) What relief, if any, was the Plain- 
iff entitled to. The Subordii^ate Judge 
ouudpn the evidence that the Plaintiff was 
he next reversionary heir, but he found 
hat the Defendant was not guilty of any 
vaste, etc. He concluded his judgment as 
lollows; “ As Plaintiff’s relationship has 
9een disputed, 1 fi:nd on the seventh issue 
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that the Plaintiff is entitled to a declaration 
that he is the next reversionary heir of the 
deceased Bamaiyah after the lifetime of 
Defendants Nos. 1 and 2 and to a declara- 
tiou that the arrangement referred to in the 
fourth issue is not binding on him. The 
rest of the clainS is dismissed.” Both 
IKirties appealed to the High Court which 
dismissed the Plaintiff’s appeal, and. slight¬ 
ly modified the decree of the Court below. 
H’he High Court delivered the following 
judgment in the Defendant’s ai>peal :— 

” The appeal attacks two declai^tions 
made in the decree of the Subordinale 
Judge ;— 

‘‘(1) a declaration that the Plaintiff i.? 
‘the next reversionary heir of the deceased 
Ramaiyah ’ and 

“(2) a declaration that ‘ the arrangemeiit 
to pay Rs. 10,000 to the 2nd Defendant by 
the 1st Defendant is not binding on the 
Plaintiff'.’ As to the first, we think it may 
remain in the decree. The question 
whether the Plaintiff was entitled to sue as 
next reversionary heir of Raijiuiyah was 
fought out in the suit mul much evidence 
taken. The Subordinate Judge decided it 
on the evidencte and though the declaration 
asked for in the plaint was not essential and 
ho might have dismissed the suit, yet the 
peculiar circumstances of this class of suits 
seem to make it not undesirable that it 
should remain to prevent further lit^ation 
on the question between the JMaintiff and 
the 1st Defendant, should the former find 
it necessary to attack again the latter’s 
management of the estate. The 2nd 
declaration was not asked for and appears 
to be of no practical value : it may be struck 
out.” , 

Hence this appeal. 

Mr. Kenworthy Brown for the Appellant 
submitted that on the facts found con¬ 
currently by the Courts below no declara¬ 
tory decree ought to have been made. A 
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reversionary heir under the Hindu I.«aw 
may sue to protect the estate, and that he 
does iiva representative ea|yacity in order 
to secure that the estate should pass un¬ 
impaired to those entitled to the leversion. 
Vcukntanarni/ana ViUni v. Subbanunal (2). 

Hut-no tjuit was inaintainablw lor a mere 
declaration that the l^laintiff was a lever- 
sionary heir. In fact, the l‘l;iintiff’s suit 
was baaed on allegations of misconduct 
against the Defendant and the declaratory 
reiiof granted to him was not claimed. 
Hefereijce was made to the following - 
Mayne’s Hindu Law, Hlh Ed., j)aias. (»0y, 
0*21, G47. Strimalhou ^Joot^l<}o Ntilchiar 
V. Dorasinyo Tcvcr (3) and Davis v. Aiiyrl 
( 1 ). * 

Mr. I'J. H. I{aikf.s for the Uesiiondents 
submitt(?d that a grant of <leclaiatory relief 
was a matter of discretion of the Court. 
The J )efendanl in h(*r pleadings had denied 
the IMaintilf’s relationship and title. 
The trial Judge framed an issue and 
recorde<l a mass of evi<lence and it was 
found by both Courts tliat the I’laintilf 
• was the next reviMsionary heir. I’luh'r 
the circum.slances two (’ourts had exer¬ 
cised their discretion in favour of tlu' 
J’Ininliff and the Board ought to be slow to 
interfere with it. Jaipul lutitwar v. 
Indar Hahadur Sinyh (1). 

Under the general })rayer foi relief in 
the plaint, the Courts below had power t<j 
grunt declaratory rtsiicf. Iteference was 
made to sec. 4*2 of the Indian SjK'cilic 
Eelief Act. 

Mr. Kenu'orihy Hrown replied. 

Their LoRnsHirs’ JnnuMKXT was deli¬ 
vered by 

Lr»RD Sh.4w,— This is an appeal from*a 
' U) L. R. 811. A. 67: s 0 . 8 G. W. tr. 466 

iSj L. R. 48 I. A. 128 : a o 18 0. W. N. 641 
( 18161 . 

(8. I. R. a I. A. 168, 172 (1876}. 

(«) 4 DaG. F. A J. 688 (1868}. 
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decree of the High Court of Judicature at 
Madras of the 23rd August 1912, modify¬ 
ing the decree of the Subordinate Judge of 
Mayavaram, dated the -jHth October 
1907. 

The suit was brought with reference i ;0 
the estate of one Hauiasaiiii Iyer, ^ 
Konerirajapuram, who died intestate cn 
the 24th June J90G. l! is not disputed 
that the widow holds the property under 
the Hindu Law as ‘‘ a wMow’s estate.” 
I’he mother of the late owner is the per¬ 
son entitled to sueceexi should she .survive 
this widow. On the expiry of those lives 
the estate will tlcscend to the next rever¬ 
sionary heir of the deceased. 

The rule ot the Hindu law with reganl 
to tlie nature of the widow’s estate may 
have been subject to various forms of cx- 
pix'ssion, but in sub.stance it bs not doubt¬ 
ful. Hei’ right is of the nature of a right 
of proj)erty ; her |N)sition is that of owner: 
her )3i>wers in Unit character are, however, 
limited; bid, to use the familiar 
language of Hay lie's “ Hindu Jjaw,” 
[laragfujih O'Jb, p. H7U, ” so long as she 
is alive no oiu' has any vested interest in 
the succession.” These projKisitions Wove 
nut disputed. 

The law as to the situation of the rever¬ 
sionary heirs is also in substance quite 
clear; there is, as stated, no vesting as 
at the date O'! the husband's death, and it 
follows that the questions of who is the 
neare.st reversionary heir or what is tbe 
class of reversionary hcii s fall to b(‘ settloil 
at the date of the expiry of the ownership 
for life or lives; that is to say, in the 
present case, ut»the death ol the survivor 
of the Ap}x}lia.nt and her late husband’s 
mother. Even where the Courts have 
proceeded, prior to the opening of the suc¬ 
cession, to give any declaration, this has 
been done for special reasons only, as 
in tbe case of Jaipul Kunwar v. Indar 
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Bahadur Singh (1), . and—to use ibe 
language of Sir Arthur Wilson, (]>. 70) 
—it is made clear that ‘ ‘ whenever the suc¬ 
cession opens by the death of the widow the 
present decision will l»ve settled nothing 
as to who should succeed.” 

Jt follows from this state of the law (hat 
i^s impossible to predicate at this nioment 
who is the reversifinary heir of the deceased 
proprietor. If a Court of Tjaw pi'oceeded 
to make any .declaration of right u|K)n 
that subject such a declaration would 
bo subject to being rendered valueless by 
the development of events. It wouUl 
not, after events had developed, be even 
of authority in regulating or declaring (he 
rights of the present llespondents as 
against any other claimant to the characier 
of reversionary heir. A priori, accord¬ 
ingly, a declaration of right granted at (he 
j)reBent stage would appear to be stamped 
with something in the nature of futility. 

It is also true that a reversionary hcii-, 
although having only those conlingent in¬ 
terests which are diflerentiated little, if 
at all, from a spits suci'cssiouis, is rcc<jg- 
nised by (.’ourts of Law as having a light 
to demand that the estate be kept fn'e 
from waste and hee from dangc'i* during 
its enjoyment ))y the widow or other owner 
for life. 

But a reversionary heir thus apis^aliug 
to the Court truly for the conservation and 
just administration of the proj)erty does 
so in a rexJresentative capacity, so that 
the corpus of the estate may pass unim¬ 
paired to those entitled to the reversion. 
The law on this subject was recently ex- 
|K>unded in the judgment of this liioartl 
delivered by Mr. Ameer•Ali in Venkata- 
narayana Pillai v. Subbamntal (2). 

This representation is in law founded 

(1) L. B 811. A. 67 : c. 6 0. W. K. 465 
(1604» 

(2) L. R. 43 L A. 128: s a 19 C. W. N. 641 
(1616). 


upon a different set of considerations from 
those which would seek to stamij the 
character of reversionary heir uiam one 
individual. The latter operation attempt¬ 
ed during the enjoyment of the life 
estates would necessarily be premature, 
and mightf as stated, be futile. The 
former is justified by the considerations of 
ki'c^ang the estate intact for the persons 
to whom as reversioners it shall ultimately 
and at the ])roper time be determiju'd that 
the estate shall go. 

I'he suit in the present case vvas lp‘o»igh(. 
by the IMainlifT against the Defendant and 
Appellant, making charges of a serious 
character against (he conduct and manage¬ 
ment of the (‘.state by the deceased’s 
widow. Collusion, concealment, malad¬ 
ministration, malice, and fiaud wert' 
charged, and the statement was made tliat 
heavy loss would be incurred if the' pro- 
l)ertics were left in her possession—subject 
to waste by her. The ap|K)iutment of a 
I?eeeiv(‘r uiK)n the estate was prayed for, 
and an injunction was asked restraining 
IJje widow from doing any act injurious 
to the IMaintifif's reversionary interest. 
'I'hc third prayer of the plaint was for 
” granting such further relief as to the 
Court may sc/em fit and proper.” 

It may be at once said that, of the, 
serious charges made, none were held to 
be well founded in tact : and no reason 
was found by the Courts below' cither for 
the aptxjintment of a Ileceiver or the 
granting of an injunction. By the decree 
of the Subordinate Judge, however, of 
date the iSth October 1907, the following 
order was made, namely, ” that Plaintiff 
is^declared to be the next reversionary heir 
of tlig deceased Ramaiyar after the Hh'' 
time of Defendants Nos. 1 and ‘2 ” (his 

I 

widow' and mother), This was done 
under the third prayer just referred to. 
For the reasons above set forth it is plain 
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that such a declaration is imavailing as 
well as premature. It ap^iears to have 
arisen tin account of a dispute as to whe¬ 
ther the Plaintiff’s relationship to the 
deceased has! been made «)ut, and the 
(Courts below may liave been nushnl by 
the cireunistance of that dis[)ift,e into ]ier- 
mitting the question of a declaration to 
enter the decree. The form of the dcj-la- 
ration was that the Plaintiff was " the 
next reversionary heir.'’ 

In their Lordships' oj>inion the Plain- 
tiff-Hesf)ondgnt was not entitled to such a 
declaration. Had waste of, or danger to, 
the estate been established, the title of 
the Plaintiff to bring those matters before 
the Court in his rcj)resentalive capacity 
as a tH‘)ssible reversionary lieir woul.l have 
been allowed, and a decree* following u|K)n 
the finding of fact of such wast<* or danger 
would have followed. But the whole of 
that part of the case has failed. .And in 
their Lordships' ojnnion the case munt 
accordingly be trcateil as if the suit had 
been directed s}ny>licit(‘r to a declaration 
■ of the Plaintiff’s individual right. In the 
view «)f the Boiird it is not h'gitiniate to 
give a Plaintiff, under cover of a reqtiest 
for “ further relief,” after all the substan¬ 
tial lu'ads of a claim have failed, greater 
right to obtain a declaration than he would 
have had if such a declaration had been 
asked directly and unaccompanied by other 
and unfounded claims. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the suit should be dismissed, and that 
the Respondent do |)ay the costs before the 
Board and in the Courts below. 

•Solicitor: Mr. Douglas Grant for tli^ 
Apj)ellant. ♦ 

^ Solicitors: Messrs. Chapnian-Walker 
and Shephard for the Respondent. 

B. D. Appeal allowed with costs. 


[OBDINARY OMOINAI. CRIMINAL 
JURISDICTION.] 

Chaudhuri, J. 


In the matter o£ 
^EWA Nathoo and ors. 


1916, 

20, July. 

Emtrgmey Legitlatfon Continuance Act (/ of 
191S), if ultrn virei —Ordinancet S and S of 29i||k 
Power of Qooemor-Qeneral in Council to paw Act 
embodying provisions of ordhumces—Ordinance S 
of 1914—See. II, efeet of—Jur sdietion of Courts 
to quest!on orders of internment passed under 
Emergency Legislation Continuance Act—Indian 
Councils Act, 1861 (i4t Viet., o. 67), secs SS, 2S. 


Under .see. 23 of the Indian Councils 
^Act, ISOl {^24-, 2o Viet., c. 07), no 
ordinance can have any force of law 
for more than sir nionlhs from its 
promuhjaiion but the power of the Cover- 
nor-General in Council to pass an Act 
embodying the prorisions of an ordinance 
is in no matter controlled or taken away by 
thal section. It is clear that the Gover- 
nor-Gcncral in Council ha,s- power to 
an Act like the Kmcrgency Legislation. 
Continuance .4 cl {I of UIJ5) which 
embodies the provisions of Ordinances 3 
and b of 1914. 

Held (.as to the contention that inasmuch 
as sec. 11 of the Ordinance No. 3 of 1914 
which is embodied in the Emergency 
Legislation Continuance Act of 1915 seeks 
to oust the jurisdiction of the Courts, it 
offends against sec. 22 of the Indian 
Councils Act, IHOl), that the Emer¬ 
gency Legislation Continuance Act of 
1915 is not ultra vires of the Gover¬ 
nor-General in Council and the High 
Court has not power to call in ques¬ 
tion orders passed thereunder. H is for 
the Govcrnor-Oe^ieral in Council to be 
.satisfied on the materials before them and 
the Court cannot call for the materials or 
examine them. 

In England the common law rule that 
when an Act is repealed and the repealing 
Act is repealed by another which mamfests 
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no intention that the first shalt continue 
repealed the repeal of the second Act re¬ 
vives the first does not apply to repealing 
Acts passed since iHdO^and the last repeal 
does not nou' revive the Act or pr(wisions 
h(JoTc repealed unless words be added rerir- 
them. The same principle, or rule of 
law applies to th^ country. See. ;{ of the 
(Icneral Clauses Act (I of W(iH) e.i-pres-dy 
provided that for the purpose of revirintj 
either wholly or partially a Statute, ,1c/ or 
Hegulation repealed, it shall be neees.Hary 
e.vpres.'ily to state such purpose, and the 
same is the effect of sees, (i and 7 of the 
(ir.neral Clauses .let tX of 1H97). 

The fjicts material for the purpone of this 
reiKirt will ap|)eur from counsel’s argu- 
luont as also from the judgment of the 
Court. 

Mr. Norton (with Mr. ,1. .1. Aretouni) 
for the Petitioners.— The I’etitioners uore 
residents of Burat. I’liey us('d to eari’y on 
business in South .Africa. Ti)ey wcj'e 
coming from South .Africa by “ 
Kathiawar ” which arrived in Calcutta on 
the 19th June 1916 when lln-y were arrest¬ 
ed. jNo attempt has hecui made to phwc 
them before the Magistrate. Xo arrant 
was produced nor was any order shown to 
them. They were informed by the Coiti- 
missioncr of I’olice tliat they were arrested 
under sec. 54 of the (Criminal .I^roceduro 
Code and under the Indian Ordinances 
which were not sj>ecifically mentioned. It 
appears that five ord(‘rs were made on the 
26th June 1916 by the Governor of Pengal 
in Council under the Foreigners Ordinance, 
1914 (in of 1914) and the Ingress into 
India Ordinance, 1914 of 1914), the 
power to make such order having been 
conferred on the Governor of Bengal in 
Council by the Notification of the Gov¬ 
ernment of India, Home Department, 
No, 1374, dated 12th September 1914. 
%Tl«e orders stated that the Governor 


in Conucil was satisfies! that in order 
to protect the State from acts preju¬ 
dicial to its interest it was desirable to 
exercise the power in question in respect 
of those ]-»oraons and diroiited that they 
should be interned temi)orarily to the 
.Alijiur Central Jail, ‘24-Parganas. 

After stating the facts counsel argued 
fhat in the first plaet' the Oidinauees 
HI and \' tif 1914 were not in for(*e at tlu' 
time of arrest. By st‘e. 2.‘) <^f the Indian 
Coimeils Aet (21 and 25 Viet., e. 07) wt* 
cannot have an ordinance f<v move than 
>ix jiionths. .Act 1 r)f 1915, see. 2, says 
that the said ordinanees should remain 
in force for the jw-riod of war and for six 
month.s tluM’i'afler. This was ekarly ultra 
vires. An Aet cannot keep an ordiirinee 
ill opeiation for mon* than six months. 

My next fxiint is that th<“ Governov- 
General in Council had no power to make 
any ordinance or provide any legi.slation 
which was in conflict with sec. 22 of the 
Indian Comuals Act (21 and 25 Viet., 
c. 67). The legislation infringed the 
constitution of the Fast India Company thi' 
allegiance of the suhje<'ts and the sover¬ 
eignty of the Crown, I’he allegiance 
which the suhji'ct (>aid to tlu' Crown 
.was in return for certain privileges 
and proti'etion. The Habeas Cor]>us Aet 
was for the purpose of firotoeliug the 
suhjex;t. In Rudolph Stallmann's case (1) 
Woodroffe and Alooekrjee, JJ., said that 
there had been no attempt by Ijegislature 
to allm- sec. 491 of the Criminal Prwedure 
{‘ode and the.section was still read in the 
larger sense used by Mookerjee, J. 

Sir S. V. Sinha for the Crown.—The 
(questions before your Lordships arc 
whether those two ordinances ar(\ ultra 
vires or had they cx})ired, Oidinances 3 
and 5 of 1914 would have expired in six 

(I) I. L. R. 89 Cal. 184 : B. c. IS C. W. N. 

1058 t19tl.>. 
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months’ time, but for the Act I of IW15 
whereby the legislature eriacteil that the 
•ordinances should not cease but should 
remain on the Statute Book for the period 
therein mentioned. As regards the ques¬ 
tion as to whether the Halx'as Corpus Act 
' coidd l)e suspended, thf*question has been 
sot at rest many years ago. (('“ites 
Jn re Tw'Uul Roy (.3) and Antcer Rhon'.'t 
<-ase (4). 

[CiiAUunrRi. ,1. -Uelcrs to Mirr C<nij- 
inan v. dorcrrininit of Howboy (r>)|. 

. MArrlooui in reply.—Having legard 
to what was saul in Rudolyh SiallmHnu'‘i 
CISC (1) by \Voo(1n)fl['e and M<K)kt'rjoo, JJ-, 
llie point is whether the words of the se<‘- 
tion arc sulbcicnt to lake away from th«' 
Court its jurisdiction and the right of any 
[>erson to come there. 

[CHAirnHuiu, J.—If the Ciovornor In 
Council is satisfied then I cannot question 
the validity of the orders. To do so is t«) 
sit as an Aj)peal Ccjurl over the decisions 
. of (lovernor in Council. That is exactly 
what 1 au^ precluded from doing bv sec. 
ll.j 

Mr. Avctooin .—Your Lordship can 
enquire into the reason. 

The JUDOMENT OF THE COL’RT was US 
follows :— 

CilAUDHrui, J.—This is an application 
under sec. 491, Cr. P. C., on behalf of 
five i>ersons, inhabitants of Burat, who 
state that “ they had been w’orking as 
trsnlers in South Africa, for some years 
and had lately invest^^ed all their savings 
in gold and sovereigns a.s they considered 
it the most safe and convenient form of 
investment during the War; that they 
were coming from Houth Africji by “ 

(I) I. L. B. 3B Cftl. 164 : B. c. 16 C. W. K. 

1068 (1611). 

IS. 1 Bonlnoia 864 (1868). 

(4) 6 R, L. R. 802, 469 (1870). 

(5) I. L. R. 18 Boid. 686 (1804). 


Kathiawar " which arrived in Calcutta ou 
the 19th June L910 when they were 
arrested under the orders of the (’ommis- 
aioner of Police, willi all thidr bi-longings 
including .58'lbs. of gold nuggets and 119 
sovereigns, without any warrant being 
])ro<luced or rea<l oul. t<) tl)<>u^|^ Tlu'y 
further slate that they have been eonli- 
mially in custody ever siuce their arrest; 
that they a[)i>licd for l)ail to the Senior 
Deputy Commissioner ()f Police (m whose 
hands the case had been placed by the 
Comini.ssioner of I’olice) oji tliree (K*ca- 
sions ■■ but that it was then said that 
they had been aiTestiul under sec. bA of 
the Criminal Procedure Code and Indian 
Ordinances which were* not specified and 
that a cable had het'ii s<‘iil to South .\trica 
to make enquiries regarding the Peti¬ 
tioners, and that no ord('rs could be j)asstHl 
till an answer was obtained from South 
Africa, and that the J)(‘piily Commissioner 
of J’oJicc could give them jkj idea as to 
whtiii it was likely to he received; that 
failing to ohlain hail th(>y made a I’cprc- 
sciitutiou to the Secretary to theXlovern- 
meut of Bengal and were informed that 
as it was an ordinary criminal case the 
Oovernment would n<it iut(*rfcre. They 
as.sert that th(*y have (X)mmitted no crimi¬ 
nal offence. They were at first kept in 
the Central Police Ijock-uji at Dal Bazar 
and are now iu the Alipur (.'etitral Jail, 
both places being within the Ordinary 
Original Jurisdiction of this Court. 'Phey 
applied to me on the 3rd July 191 fi that 
the CommissiomM* t)f Police and the OHicei- 
in charge of the Alijuir Jail should he 
called upon to produce them before this 
Court to he dealt with according to law. 1 
thereu|X)n made an order for their pro¬ 
duction before me. On the 5th of 
July they were so prixluced when the 
learned Standing Counsel appeared and 
stated that the Petitioners had been in- 
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tei’iied under the nroviHionfi of Ordinances 
and 5 of 1014, which had been 
embodied in the Emergency Jicgislation 
t’ontinuance Act (Act I of J915) and siib- 
initted copi<*H of the orders passed by the 
(lovornor in Council under which they 
had bee4^interned. The JVtitioners then 
applied that as tliey ^vvere not aware 
of the special ordinances under wliich the 
Oovernnient had purj)or(<>d to act, they 
should be allowed tiine to consider the 
jiosition. I directed that a ndurn should 
l)e iiuule on belialf of the Oovernnient and 
the case of the Petitioners be stated both 
on attidavits. 

1 have now bc'fore me the affidavit of 
one Vallub J^as on behalf of the Peti¬ 
tioners in which he has submitted that the 
orders for internment are tiUra lurcn and 
illegal in so far as they interfere with 
their personal liberty, safeguarded as the 
same is, both by the common law and the 
statutory provisions of the British Parlia¬ 
ment. 

It appears from the affidavit, filed by 
the l)ep\iiy Commissioner of Police, 
E. S. K. Auley, that by ^sotification 
yCo. lldl'iP., dated the ’24th November 
1914, the Governor of fieiigal in Council 
delegated certain of the jx)wers delegated 
to him by the (jovcrnor-General in Coun¬ 
cil to supervising officers whereby infer 
alia such supervising officers were author¬ 
ized to detain any person entering the 
Presidency of Bengal whether by sea or 
land after the 6th of September 19J4, 
when it appeared to them that such |>erson 
had entered the Presidency of Bengal 
with intent to prosi>cute som^ purpose 
prejudicial to the safety, interests or 
tranquillity of the State, and that by 
Notification No. 12148P., dated 10th 
December 1914. the said F. 8. R. Anley 
was empowered by the Governtw in 
Council to exercise the powers of such a 
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supervising officer. By reason of certain 
information received by him, he arrested 
lh(f Petitioners on the 19th June 191 G,» 
in pursuance of the powers so vested in 
him jiending the receipt of orders from 
the ijocal Governnumt. lie reported the 
inaltej- to the Locftl Government through 
the Commissioner of Police on the 20th 
dune 1916, and five different orders, dated 
the 20th June 1916, wi're received from 
the Tjocal Government, one in resjieet of 
each of the I’etitioners, mider wliich the 
Petitioners were interned in the Alil'ur 
Ceiityil Jail. All the orders are j>racli- 
cally in the same terms, one of which is 
quoted bidow :— 

Whereas by sec. 3 of the Eoreigiiers’ 
Ordinance 1914 (TIL of 1914.), read with 
sec. 2 of the Ingress into India Orli- 
nanee 1914 (V of 1914), the entry of 
lAireigners into British India by sea or 
land <‘an be regulated and restricted. 

And, whereas by Government of 
India Home Dejiartmerit Notification . 
No. 1374, dated the 12th ^Septmuher 
1914, the powers confeiTod by the said 
Ingress into India Ordinance 1914, read 
with the aforementioned Foreigners’ Ordi¬ 
nance 1914, have been delegated to the 

Jjoeal Government. 

■ 

” And, whereas the Governor in Coun¬ 
cil is satisfied that in order to protect the 
State from acts preju<licial to its interests, 
it is desirable to exercise the |)owers under 
the said OrdinSince in respect of Kana 
Probhu Patel, son of Parbhoo, village 
Sossodhra, I’oliee Station Jalalpur, Dis¬ 
trict Surat, who entered the Presidency 
of Bengal by sea in the “S.S. Kathiawar.” 

“ Now, therefore, the Governor in 
Council is pleased to direct that the said • 
Kana Probhu l*atel shall be interned 
temiwrarily in the AUpur Central Jail, 
24-Pergunnahs, The person interned un¬ 
der this order shall remain in the place 
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ippointed unless ijcrmitted by the Govern- 
ur in Cuuucil to leave.” 

(Sd.) J. G. Cl'Mmino, 
Additional Secretary to the Gov- 
crnmenl of Bengal. 

Counsel lor the retilioners contends 
that under sec. 23 of Indian Coutk.jIs Act 
18GJ, (24 and 25 Viet., e. 07) no ordinance 
i*an have any force of law for more than 
six months from its promulgation, and 
that the Governor-General has no j_>ower 
under that section to extend that period. 
Tlie c«)ntcntion that an ordinance expires 
after six months is correct. He atgues 
therefrom that inasmuch as Act I of 
1915 extends the jreriod, it is ultra vire.s. 
In this he overlooks that the [lower of the 
Governor-General in Council to pass an 
Act embodying the provisions of an 
ordinance, is in no matter controlled or 
taken away by that section. It is clear 
that the Governor-General in Council has 
jrower to [lass such an Act embodying the 
provisions of tire ordinancc.s in question. 
It is not jvi ordirranco exteruled but an 
Act, and 1 hold against the above conten¬ 
tion. 

It is next ar-gutd that under see. 22 of 
the Itrdian Councils Act, 1801, it is noT itr 
the power of the Govrunor-Gencaal in 
Council to make such laws as affect the 
coirstitirtiorr and rights of the East India 
Company, or any part of the unwritten 
laws or constitirtion of the Cnited Kingdom 
whereon may <lepend in any degree the 
allegiance of any [lerson to the Crown, or 
the sovereignty of the Crown. Counsel 
argues that inasmuch as sec. 11 of the 
Ordinance No. 3 of 1914 enrbodied in the 
present enactment seeks to oust tire juris¬ 
diction of the Courts, it offends Against sec. 
22 of Indian Councils Act, 1801. His argu¬ 
ment is that sec. 29> 20*Geo. Ill, c. 57, 
kiK>wn as the East. India Comirany’s Act, 
made residents in India amenable to the 


Courts and althoirgh that section was re- 
|>ealed by Act XI of 1872, the repealing 
Act itself was ultra vires, that inasmuch as 
Act XJ of 1872 has again been repi'aled, 
sec. 29 must\)c coirsidered as restored. It 
is correct that where an Act is rcjicaled and 
the repealing onactmerrt is reillftded by 
another which rnajiifests no intention that 
the first shall continue repealed, the com¬ 
mon law raile w’as that the repeal of the 
second Act revived tfie first, lint this rule 
docs trot apply to rc|)ealing Ads pasfcd 
since 1850. I’lie last repeal does not now 
revive the Aet or provisions before repca'e 1, 
unless words be added reviving them ; sees. 
52 and 53, Viet. 03, sec. 11. The same 
princi[)le or rule of law ajrplies to this 
country. See. 3 of the General Claiisi's 
Act, Act 1 of iH08, expressly provided that 
for the pur|X)se of I’eviviug either wholly 
or partially a Statute, Aet, or Kcgulatiou 
repealed, it shall be necessary cxjucssly 
to state such purpose. The same is the 
cffect of secs. 0 anti 7 of tlie General 
Clauses Act. X of 1897. Act XI of 1872 
was repealed and re-enacted with modifica¬ 
tions by Act XXI of 18’79, wdrich after 
various amendments was again repealed 
and re-enacted in a modified form by Act 
V of 1903. I do not find anything in these 
suhsceprent Acta ivviving sec. ‘.;9 of 20 
Geo. HI, c. 57. Nor docs it seem to iiu' 
to have been necessary to revive the section 
as various Acts and Slatut<*s had come into 
force making the persons meulioned iu 
that section amenable to (’oiirts of .lustiec. 
How we are now cotreerned with the con- 
stitirtion and rights of the East India Coni- 
jirany, I haj^e not been able to follow. I 
therefore hold against the said contentions. 
It is further argued that the present Act 
also offends against the allegiance of the 
subject and the sovereignty of the Crown 
which are said to be ” inter-dependent.” 
One branch of the at^ument is tliat the 
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wiiil ordiiiiincc and Act T of 1U15 have not 
t’X|H'eHsly isuHpended the Habeas (\)rpus, 
and no inference that it has been suspended 
can tlierefore be inferred, and reliance is 
strongly idaced uiion the following 
]>iissages in the judgments of Woodroft'e and 
iMookei4l^, dJ., in Rudolph Slalbnaun's 
ease. (1). W\KKhoft'e, .1^, says as follows 
(see page 182) ;—“ 11 must be slmwn that 
a siipi'eme right siieli as that to Mnbeas 
(’orpus or to directions in the nature of the 
writ has been expressly, if that be ik)s- 
sible to the Legislature, taken away. ' 
^fookerjee, J., says (see jMige DH) :—"‘'Ihe 
burden lies very heavily upon those, who in 
the words of Sir .Josejdi NapicT in Levintp r 
V. The Queen (2>, assert that a right 
of so much importance to the criminal, 
given by the common law . has been lakeji 
away by implication.” 'riu‘ learned 
Judges held in that case that the Lnglish 
Extra<lition Act exjuessly referred to the 
Habeas C'orj)us, but the Indian .\ct did not : 
that if the Jjegislatiire hud intejuled to 
withdraw’ the matter frojn the cogni/an{*e 
of the Indian Courts, it would have .said so, 
but as it bad not, the Court had jtirisdic- 
tiou undei’ sec. lUl, Cr. P. to en<|uit<‘ 
into the validity of the warrant under 
which the J’etitiojjer hud bemi kept in 
custody.” 

Mookerjee, ,J., said that it was not neces- 
saty in that cas(' to consider wdudher a wiit 
of Habeas Corptis could be isuiu'd by this 
Court or whether the right of the Cmnt to 
issue such a writ could be taken away by 
the Indian Ijegislature. The cjuestion of 
the prerogative of the Crown and the alle¬ 
giance of the subject has betjp discussed 
in a great many cases in onr (^onrts. 
Amongst them may be mentioned In re 
Tnekut Roy (3), in which Colville, 

(1) I. L. R. 89 r»l. 164 : 0 c. 15 f. W. N. 

1058 (loin. 

(2) L. R 8 P C. 262, 280 |1870). 

(8) 1 Boulnok 861 <U68j. 


C. J., in discussing Keg. 3 of 1818 and 
.\ct 34 of 1850 expressed himself thus (see 
|). 357) :—” It cannot now be eontende(> 
that the tJovernor-Oeneral acting under 
the Statute (13 Geo. Ill, e. 33) had no 
power to legislate for the subjects of tla* 
Dritisli Government as was done by lit'g. ’ 
3 of 1818, but it i)Ossibly was meant by 
the Statute to im}>ort some such qualilica- 
tion as was afterwards more carefully ex¬ 
pressed in sec. 43 of the Statute (3 and 1 
N\’m. IV\ c. 85).” He thougld that it 
eei’taiiily was rather a startling proj)vsili<m 
Ihat^i law’ ))assed to increase the i)ower of 
those who re])resented the Crown, and in 
deiogalion of the rights of those who, 
had withstood that jxjwer should be treated 
as affeetiug the prei’Ogative, and this pro¬ 
bably was one of those cises wlierc con¬ 
fusion arose as to the meaning of !i word, 
from a difference in its use in rlietoiie aiul 
in logic. He held that by legisliitiou of 
this character tlio prerogative i.s not affect¬ 
ed. He said :—” It is not for the Court 
to a.ssume a jM)wer of disregarding what is 
made part of the law of the land. It is 
iiot our part to consider what the legis¬ 
lature ought to have done, we are only l(j 
consider the law, and if we find that it has 
es1abljshe<l certain ])rinei])les and Jiiade cer¬ 
tain provisions, it is our duty to obey 
them.” 

In .I Ulcer Kluin'f! case (1), In re Tnekut 
Roy (3) was discussed. The discus¬ 
sion arose is connection with Peg. 3 of 
1H18, which was said to belong to that class 
of laws which aulliorised the infliction of 
penalties, the privation of liberty, t*ven 
the destruction of life, with a view to the 
future •prevention of crime, and insuring 
the safetj^ and well-being of the publict 
Such legislation, according to Norman, J., 
falls W'ithin the principle salus popuU 

|8) 1 Boulnois 864 (1868}, 

(4) 6 B. L. 892 (1870). 
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suprema lex. That learned Judge held in 
that case that the Governor-General in 
, Council had a power analogous to lhat 
which the Parliament of the United 
Kingdom exercised when by legislative 
enactment it suspended the Habeas ('orpua 
Act." The questions now raided w(‘.ro ela¬ 
borately discussed and it was held by 
him that the principles wliich justified the 
temporary suspension of the JIabeas Cor]>u6 
Act in England, justified the Indian Legis¬ 
lature in entrusting to the Goveriuir- 
Genesal in, ('ouncil an exc(?ptional jxiwer 
of placing individuals under iiersonal re-^ 
straint, when for the security of the Jirilish 
Dominions, etc., such a course might ap¬ 
pear necessary to tho Governor-General in 
Council.” He said ‘‘ The proviso in sec. 
2*2 is not that no law shall be made* con¬ 
trary to the Magna Charta or any other 
similar Statute. The unnrilten constitu¬ 
tion of England is of a flexible ch iructer. 
It admitted a relaxation of the rules secur¬ 
ing private rights in times of public dis- 
•tress or danger, quid detriuu nli (‘upinf 
rcs-publica.” 

In tho Ajipeal Court in the same case 
Mr. Justice Phoar, in discussing the same* 
questions which have been raist d before 
me, said, “ Tho real effect of these Acts ja 
that they create and make lawful a new 
cause of imprisonment and constitute the 
Governor-General in Council a Court, 
endowed with the fullest discretion to ad¬ 
judicate such a cause.” 

The argument about allegiance, he 
thought, could be carried to.the extent that 
" If the Regulation and Acts were void and 
of no legal force the subject had a right by 
law to disclaim allegiance to the Crowmof 
the .United Kingdom.” He considered 
such an argument ” startling ” and not 
fit to be entertained. The other Judge in 
the Appeal Court, Mr» Justice Markby, 
aaid, tha| he saw no ground for supposing 
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that an act affected the prerogative of the 
Crown merely because it affected the 
liberty c>t' the subject. If that were so, then 
the Indian Legislature would have no 
power at all to* legislate in criminal 
matters. He held that tho allegiance of 
a British subject in no way, what 4 ||||^r, 
depended upon the existence, or non-exist- 
once of such a |)ower as was conferred on 
the Governor-General by the Regulation 
of 1818. He wholly 'repudiated the 
doctrine contended for, that the allegiance 
of a subject to his Sovereign could by any 
possibility be legally affected by the mere 
withdrawal from the subject of any 
right, j)rivilege oi' immunity whatsoever. 
Practically the same questions were raised 
ill Alter Caufman v. Government of 
Bombay (5), in which the decision 
of the Calcutta Court in Ameer Khan’s 
case (4) was quoted with approval. 
I’hc Indian Ijegislature both before and 
after the passing of the Indian Councils 
Act, 1801, lias from time to lime passed 
similar enactments authori/.ing the priva¬ 
tion of liberty in certain circumstances, 
and no instance has been cited to me that 
such acts have been held to be ultra vires 
or that any of the above arguments which 
have been re()eated from time to time have 
ever been accepted as correct. The 
general powers of the Indian Legislature 
lias been discussed in The Queen v. Burah 
(()) w'hich is the leading case>on the sub¬ 
ject. Lord Selbome has laid down in that 
case as follows :—‘ ‘ If what has been done 
is legislation within the general scope of 
the affirmative words which give the jiower, 
and if it violates no ex]')ress condition or 
restriction by which that power is limited, 
it is not for any Court of Justice to en- 

(4) 8 B L. B. 893 (1870). 

( 5 ) I. L. R. 18 Bom. 888 (1694*. 

(8| L. R. 8 A. 0. 889 s 0 . o. 11^ & I. A 
178 (1878). 
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quire further or to enlarge constructively 
those conditions and restrictions.” 

The latest case, in which somewhat 
similar questions were raised, is that of The 
King v. HalUday (7). It was contended 
that it was the usual pracUoo in England 
pass an Act suspending the Habeas 
Corpus Act when circumstances required, 
the Suspension Act being always followed 
by an Indemnifying Act. General words, 
it was argued, ought not to be interpnded 
as taking away the fundamental rights of 
individuals as conferred by Statute or the 
Common Law but in view of the Defence 
of the Kealm (Consolidation) Act, 1914, it 
was held in the Court of Appeal that the 
argument was not sound. 

The ordinances in question came into 
existence in India in circumstances of 
emergency. Act I of 1915 has been enact¬ 
ed owing to the same emergency and is of 
a temporary character, it being providc'd 
that it is to remain in force during the 
continuance of the present war and for a 
l^eriod of six months thereafter. 

Sec. 11 of Ordinance No. I.) of 1914 in¬ 
corporated in that Act ex])ressly provides 
that “ No order made under sec. d shall 
be called in question in any Court.” 

It expressly ousts the jurisdiction of the 
Courts of Justice, that is to say, wheir the. 
requirements and provisions <jf the Act and 
ordinances are fulhlled. 

The orders we are dealing with mention 
that the Governor in Council is satisfied 
that in order to protect the State from acts 
prejudicial to its interests, it is desitable 
to exercise the powers under the said ordi¬ 
nances in respect of the Petitioners and 
that they have accordingfy been interned. 

Arguments have been addressed to me 
with which 1 am unable to agree that as 
the orders do not recite the Act but only 

(7) 1 K. B. 789: a. 0. 20 C. W. N. xcl 


the ordinances and do not say that “ It 
is desirable 1o protect the State from the 
prosecution by the Petitioners of some 
purpose prejudicial to its interests,” the 
orders are bad and inoperative. The sec¬ 
tions of the ordinances are referred to in 
the orders as they are incorpt)rated in the 
Act and the wording of the orders seems to 
me substantially to comply with the re- 
{piiromonts of sec. 2 (2) ol Ordinance 5 of 
1914. I hold the Act is not ultra vires and 
this Court has no power to call in question 
the orders which have been passed there¬ 
under. It is for the Governor in Council 
to be satisfied on the materials before them. 
The Court cannot call for the materials or 
examine them. The real effect of these 
Acts, to adopt the language of Phear, J., is 
that they create and make lawful a new 
cause of imprisonment and constitute the 
Governor in Council a Court endowed with 
the fullest discretion to adjudicate such a 
cause. 

The usual procedure in these applications 
is to issue a Ilule in the^first instance and 
not to order the production of the Peti¬ 
tioners. 1 departed from this i>ractice, as 
it was not mentioned in this case that their 
detention was under the said ordinances 
and as it appeared from the affidavit filed on 
behalf of the Petitioners that they had been 
detained for a considerable time, without 
a warrant, merely on a suspicion that they 
had committed some unknown offence, 
which seemed to me primd facie illegal and 
high-handed. It is asserted that even now 
the Government has no materials upon 
which they have purported to take action 
but I have no power to enquire into that 
allegation, as the orders comply with the 
requirements of the Act. 

I accordingly dismiss this application. 

[At the hearing of the appeal against 
this order. Counsel for the Petitioners in¬ 
timated to the Court that they* had been 
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In the matter -of Jew a ^athoo. 
released by the Commissioner of Police. 
The appeal, in these circumstances, was 
not pressed.— Ed.] 

Babu Nitendra Krishna Dutt, Attorney- 
at-Law, for the Petitioner. 

•Mr. J. T. Hume, Public Prosecutor, 
for the Commissioner of Police, 

M. N. K. Application dismissed. 

* 

COIVIL APPELLATE JUBISDIOTION.] 

L. P. App. No. 93 OF 1913. 

. ^ 1 Sm. Bhaiganta Bewah 

Sanderson, C. J. Plaintiff, Appellant, 
Mookbrjee, j. V. ' 

1916, Himmat Badtarar 

fl, May. and anr.. Defendants, 

J Respondents. 

Svidence Act (/ o 187X), tea. 115, 116 and 117— 
Lata if may deny lator^t title after expiry of 
term—Potwtion gi>en hy lessor and retained after 
expiry ot term — Estoppel, rulu of—Evidence Act, 
if exhsustivn at to. 

A lessee, so long as he retains the pos~ 
session he obtained fro-m the lessor, can- 
. not, even after his term has expired, set 
up in the lessor’s suit for ejectment the 
defence that the lessor had no title at the 
time the lease was granted. 

This rule has not been affected bij sec. 
IIG of the Indian Evidence Act. 

Secs. 115 to 117 of the Evidence Act 
arc not exhaustive as to the rules of 
estoppel in force in British India. 

This was an appeal under sec. 15 of the 
Letters Patent, preferred against a decision 
of Mr. Justice Mullick, dated the 24th June 
1913 in second appeal No. 1657 of 1912, 
which had been preferred against a deci¬ 
sion of Maulvie Ali Ahmad, Subordinate 
Judge, 2nid Court of Dacca, dated the 8th 
, March 1912, reversing a decision of Babu 
Manmatha Nath Bose, Munsif, 3rd Court, 
Naraingunj, dated the llth September 
1911. 
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The material facts of the case will ap¬ 
pear from the judgment of Mullick, J.. 
which was as follows :— 

Mullick, J.—The Plaintiff claims the 
disputed land as }4iart of a holding, which 
she inherited from her mother and which 
she leased to the Defendant in 1316A|br 
one year by a barga seltlement. Tne 
tenancy expired on the 30th Paus 1317. 
On 20th Magh 1317, the Plaintiff brought 
the present suit to eject, •the Defendant, 
The Defendant pleaded that the holding 
was the property of the Plaintiff’s husband, 
who was his brother, and that by right of 
inheritance he had a share in it. He denied 
that it was the property of Plaintiff’s 
mother. The Munsif decreed the suit. On 
apiieal the Subordinate Judge found that 
the holding was not the property of the 
Plaintiff’s mother but the pro]>erty of ti:e 
Plaintiff’s husband. The Suboidinate 
Judge also found that the Defendant had 
been let into rthe land in 131G by the 
l^laintiff as alleged, but that as the period 
of this lease had expired, the Defendant 
was not estopped from setting up his own 
adverse title by right of inheritance. The 
Subordinate Judge therefore dismissed the 
suit. The Plaintiff appeals. The only 
point is whether under sec. 116 of the 
Evidence Act the Defendant is estt>pi)ed 
from denying the Plaintiff’s title. 1 
Ihink the answer is in the negative. In 
England the tenant in possession emnot 
even, after the expiration of his lease, deny 
the landlord’s title without actually and 
openly surrendering possession to Lini oi 
being evicted by title paramount or at lea..t 
giving notice to his landlord that lu' shall 
claim under another and valid title. But 
in India the expression “ holding over ’ 
means that the relation of landlord and 
tenant continued with the assent of both 
parties and the overt acts by which the 
relation might be cemtioued ure either 
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the receipt of rent by the landlord or his 
assenting to the continuance of tlic 
tenancy by either acts or words, liatan 
Lai V. Farshi Bibi (20). In the present 
case the learned Vakil'lor the Appellant 
cannot state what overt acts denoting 1 ho 
aM^t of the landlord have been done and 
in^ed the Subordinate .Judge by iiuplicra- 
tion finds that there has not been siny 
such assent on the part of the landlord. 
In these circuinstancoR the ap].)eal fails 
and is dismissed with costs. 

[The Plaintiff thtjreupon preferre<l this 
appeal under the Letters Patent.] 

Babus Tarekfiwer Pal Chou'dhurij and 
Prokash Chandra Pakrasi for the Ap¬ 
pellant. 

Babu Hajendra Chandra (Juha for the 
Re.spondents. 

The Judgment of tue Court was :.s 
follows:— 

Sanderson, C. J. — In this case the suit 
was brought for ejectment. 

In the first Court the Plaintiff Mas suc¬ 
cessful and obtained a decree. 

In the first A2>2)ellatc Court, however, 
the Plaintiff’s suit was dismissed, and was 
dismissed on the ground that the Defendant 
had succeeded in proving that ho was 
entitled to the land. The learned Sub¬ 
ordinate Judge further found, on my read¬ 
ing of his judgment, on the second issue 
which was “ whether the land was settled 
with the Defendant by the I’laintiff in 
barga," that the Plaintiff had settled the 
land with the Defendant as alleged by the 
Plaintiff, but that inasmuch as the tenancy 
had come to an end, se*. J.1C did not 
apply, and therefore the Defendant was 
«ititled to set up his own title against that 
of the Plaintiff. 

It appears that the Plaintiff alleged that 


the' land was hers and she had obtained it 
by succession and settled it with Defen¬ 
dant on the 14th of January 1910, for a 
year’s tenancy, which would of course 
come to an end on the 14th of January 
1911. The rent was payable in kind, 
being half share of the profits of the land. 
The half share of the jute cultivated on 
the land was delivered to the Plaintiff, but 
th(! half share of thfc other crop was not 
so delivered : and, on the 25th of Pebruary 
1911, after the tenancy had expired, this 
suit was instituted. 

Now, in my judgment the Plaintiff >vas 
entitled to obtain a decree for possession 
of the land, because the learned Subordi¬ 
nate Judge had found in favour of the 
Plaintiff' in respect of the tenancy of 1910; 
and, in view of that finding, m my jiulg- 
ment, the Defendant was not entitled to 
set up his title against that of the Plain¬ 
tiff without ill the first instance going out 
of ixwsessiou and restoring iHissession 
wliich the Plaintiff had delivered to him 
by means of the tenancy of 1910. This 
principle was laid down so long ago as 
1832 by Chief Justice Tindal in the case 
of Doe dem Manlon v. Austm (1) in these 
words, " The luinciple is that a tenant 
shall not contest his landlord's title; on 
th*e cMjntrary, it is his duty to defend it. 
If he objects to such title, let him go 
out of possession.” 

Now, this was the law of India before 
the Evidepcu -^ct was passed. It is con¬ 
tended, however, that by reason of sec. 
116 of the Evidence Act, this principle 
of law to which 1 have referred does not 
apply. Sec. 116 says, “ No tenant of 
immoveable property or j>erson claiming 
through such tenant, shall, during.the 
continuance of the tenancy, be permit¬ 
ted to deny that the landlord of such 
tenant had, at the beginning of the 

U) 0 Biug. Kep. 41 (1882:. 


(30) I. L. a. 84 Gal. 891 il907|. 
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tenancy, a title to such immoveable pro¬ 
perty ; and no person who came upon any 
immoveable proj)erty by the license oi the 
person in possession thereof, shall be per¬ 
mitted to deny that such person had a 
title to such possession at the time when 
f^uch.license was given.”* It is argued on 
behalf of the llespondent in this case that 
that section is exhaustive with regard to 
the point with which it deals and that the 
intention of the Legislature was to alter 
the law to which I have just referred, in 
nay ju(^gmont, that is clearly not so. It 
has been decided by this Court in Gawjes 
Manufacturing d; Co. v. SourujinuU (2j 
that secs. 11 o to 117 of the Evidence Act 
are not exhaustive and the judgment of 
the late Chief Justice Sir Hiehard (iarth 
to which I wish to draw atteniion is at 
ji. 678. There he is reported to liave suid, 
” It has been further contended b> the 
Appellants, that secs. 115 to 117 contained 
in Chap. VIII of the Evidence Act lay 
down the only rules of estoppel w'hich are 
now intended to be in force in British 
India; that those rules are treated by the 
Act as rules of evidence; and that by sc<;. 
2 of the Act, all rules of evidence are rc- 
l)ealed, except those which the Act con¬ 
tains. But if this argument were well- 
founded, the consequences would indeed 
be serious. The Courts here would then 
be debarred from entertaining any ques¬ 
tions in the nature of e8topj[>el which did 
not come within the scope of secs. 110 to 
117, however important those questions 
might be to the due adpiiuistration of the 
law. ’ ’ I desire to point out that the prin¬ 
ciple of law which was laid down by Chief 
Justice Tindal to which 1 have referred is 
4 matter of great importance. « 

It is not a matter of mere question of 
form whether the person who has been a 
tenant should be tlte Plaintiff or the Le- 

(a> 1. U R. 6 Cftl. 669 (1860). 


fondant, in a suit to establish the title of 
one or the other; it is a matter of sub¬ 
stance, and in order to sh<iw that, one 
may take as an example a case, which is 
by no mean’s unfrequent, where two 
parties arc claiming title to certain 
land, and both parties have <i|||^sider- 
able difficulty in jjroducing strict proof 
of their title to the land: in such- 
a case as that, possession is of great 
im|X)rtancc because *tho party who is 
in ])ossession of the land, has great ad¬ 
vantage in such a suit; for, unless the 
)>arty, who is out of iwssession, can satisfy 
the Court and discharge the burden which 
lies U)K)U him to prove that he has got 
good title to the land, the person who is 
in jjossossion, remains in possession of the 
land. 

Therefore in my judgment it is a matter 
of great importance that the principle of 
law to W'hich I have referred should be 
affirmed. 

In the Court of first instance and also 
in the first Appellate Court another ques¬ 
tion was enquired into and a decision was 
arrived, at upon it, namely, whether the 
Plaintiff was in reality the owner of the 
land, or whether the Defendant was in 
reality the owner of the land. In my 
judgment, that question was quite 
immaterial, as soon as it had been decided 
by the learned Judge that the Defendant 
had been let into possession of the land 
under a tenancy granted by the Plaintiff. 
This case must be decided as if that other 
question, which in my opinion was 
immaterial, had not been decided at all. 

For these^rouuds I am of opinion that 
the appeal from the learned Judge s judg¬ 
ment ought to be allowed, and the result 
is that the Plaintiff is entitled to the pos¬ 
session of the land, and she is also entitl¬ 
ed to such damages as the Munaif award¬ 
ed her—(that I undexstand tn be Bs. 6) 
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for the Defendant wrongfully retaining* 
possession. 

The Plaintiff is entitled to her costs in 
all the Courts. 

Mookerjee, J.— The facts material for 
the determination of the question of law 
raised ^tore us are not in controversy. 
On the 14th January j.910, the Plaintiff 
let out the land in suit to the Defendant 
for a term of one year and placed him in 
possession. The tenancy expired on the 
14th January 1911; but the Defendant 
refused to deliver up possession to the 
Plaintiff; the result was the institution 
of this suit for ejectment on the 4th Feb¬ 
ruary 1911. The Defendant resisted the 
claim on. the allegation that the Plaintiff 
had no exclusive title to the property nt 
the date of the lease in his favour; his case 
was that the Plaintiff had inherited the 
property not from her mother, as she 
alleged, but from her husband who was 
the brother of the Defendant; conse¬ 
quently, upon the death of her husband, 
the property would, under the Maho- 
medan Law, descend, not to her alone but 
to her along with the Defendant and other 
possible heirs. The Court of first instance 
ndade a decree in favour of the Plaintiff. 
Upon appeal, that decree was reversed. 
On appeal to this Court, the decree of the 
Court of Appeal below has betm affirmetl 
by Mr. Justice Mullick, who has over- 
ruled the conteirtion of the Plaintiff that 
the Defendant was bound by the doctrine 
of estoppel and could not challenge the 
title of the Plaintiff. Eeliance was placed 
by the Plaintiff on sec. 116 of the Indian 
Evidence Act which provides^that “No 
tenant of immoveable property, or person 
claiming through such tenant, shall, 
during the continuance of the tenancy, be 
permitted to deny that the landlwd of such 
tenant had, at the beginning of the 
tenancy, a.title to such immoveahle pro¬ 


perty.”' To this, the Defendant answer¬ 
ed that as the tenancy here had terminat¬ 
ed, the rule of estoppel was no longei 
applicable. This contention found favour 
with Mr. Justice Mullick and the result 
was that the suit was dismissed. 

It has not beerf disputed before us that' 
according to the law of England a person 
who has been let into possession as tenant 
by the Plaintiff is estopped from denying 
his lessor’s title without first surrender¬ 
ing possession. Eeference may be made 
to Doc V. Smythc (3) decided iq 1815 
whore the tenant in possession paid rent 
to the lessor and then disclaimed. 
Bay ley, J., observed that “ the tenant 
should have given up the possession to 
Knight (the lessor), and then the Defen¬ 
dant, if she has title, might have main¬ 
tained her ejectment.” Mr. Justice 
Danipier added : “ It has been ruled often 
that neither the tenant, nor any one 
claiming by him can controvert the land¬ 
lord’s title : He cannot put another person 
in possession, but must deliver up the 
premises to his own landlord. This, I 
believe, has been the rule for the last 25 
years and I remember was so laid down 
by Buller, J., upon the Western Circuit.” 

I Doc v. Vegge (4)]. This exjwsition of 
the law has been repeatedly rc-a£firmed. 
[_Alchorn(i v. Gomme (5), Doc v. Austin 
(1) and Tadman v. Herman (6)]. There 
is an instructive discussion on this subject 
in Bayley \. B^oMey il), to which refer¬ 
ence may usefully be made. In the 
course of the argument in that case, 
Wilde, C. J., observed : “ Does the lease 
operate as an estoppel except during the 
term?’i Serjt. Byles answered “ A 

a) 9«Ht0(j. R.p. 41 (1882 . 

(Sk 4 M &S. 847 (1818). 

(4) C1788J 1 T. R. 768o. 

(6) 2 Bing. 64(1824). 

(8) [18B8] 2 Q. B. 168. 

(7) 6 r. B. 896 (1848). 
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tenant ia at all times estopped from dis¬ 
puting the title of his landlord ” and re¬ 
ferred to a long line of cases, including 
Doe V. Smythe (3). At a later stage of 
the argument, Mr. Justice Vaughan 
Williams repeated the question, “ whether 
'the-estoppel does not erfd with the term.” 
Serjt. Byles answered “ the estoppel is 
limited in point of extent; but there is 
no authority for saying that it is limited 
in point of time.” Wilde, C. J., then 
intervened with the following observation : 
“ In jJo. Litt. 47b, it is said that ‘ if a 
man take a lease for years of his own^land 
by deed indented, the esto|>|)el doth not 
.continue after the term ended ; for, by the 
making of the lease, the c.stoi)pcl doth 
grow, and consequently, by the end of the 
lease the estop|)el determines.' The only 
(jiialification I am aware of that has been 
engrafted upon that rule, is, that if the 
tenant came into iKJssession under the 
lessor, he must restore the possession 
before he disputes the title.” The posi¬ 
tion is different, as Erie, C. d., ]>ointed 
out in Accidental Death Insurance Co. v. 
Mackenzie ( 8 ), when the tenant liad pos¬ 
session before he took the lease. 

Enjoyment by permission is the 
foundation of the rule that a tenant 
shall not be jjermitted to dispute the 
title of his landlord. Two conditions, 
then, are essential to the existence of 
the estoppel, first, possession, secoml- 
ly, permission; when these oondition.s 
are present, the estoppel arises, and 
the estoppel prevails 90 long as such pos¬ 
session continues. That this wa^ unques¬ 
tionably the law in this country before the 
Indian Evidence Act was passed, ,^s clear 
.from a long line of decisions. The 
doctrine was expressly formulated in 
Mohesh Chandra Biswas v. Guru Prosad 

(8) 4 M. 8c S. 847 ( 1816 ). 

(8) 0 L. T. K. 8. SO (188P. 


Bose (9) and Vasudeb Daji v. BaJ)aji Ranu 
(10) and was impliedly recognised in Banee 
Madhah v. Thakoor Das ( 11 ), Gouree 
Das V. Jugurnath (12), Burn d Co. v. 
liushomoyee*{13>) and Jainarain v. Kadam- 
bini (14). We have further the weighty 
opinion of Sir Subramanya C. 

J., expre.saed in tjie case of Muthtmaiyan 
V. Sinna Samavaiyan (15) that the law 
has not in this respect been altered by 
the Indian Evidence'Act, and that now, as 
before, a tenant who had been let into pos¬ 
session was estopi> 6 d from denying the land- 
lord’s title without first surrendering pos¬ 
session (see also Ram Chandra v. Gulam 
Zilani (16). The Hespondent, however, 
has contended that this view is erroneous 
and that the law as embodied in sec. IIC 
of the Indian Evidence Act is an inten¬ 
tional departure from the English law on 
the subject. In my opinion, there is no 
foundation for the contention that the 
J-jogislature in 1872 intended to revive and 
introduce into this country the archaic 
rule jirevalent in England in the days of 
Lord Coke. Bee. 116 does not, by its 
very terms, affect the present case. That 
section merely provides that, during the 
continuance of the tenancy, a tenant of 
an immoveable property or persons claim¬ 
ing through such tenant, cannot be per¬ 
mitted to deny that the landlord of such 
tenant, at the beginning of such tenancy, 
had no title to the immoveable property. 
This does not imply that after the expira¬ 
tion of the tenancy the tenant is free to 
dispute the title of the landlord. I’here 
is no conceivable reason why we should 

19 ) AAkrshtll 877 (1863). 

(10. 8 Bom. H. O. R. 170 1 1871). 

(]]) B. L. R iF. B Rulings) 688 (1868;t 

(12. 7 W. R. 80 (1867). 

(13) 14 W. R f5 (1870). 

(U) 7 B. L. R, 728n (1880). 

(101 I. L. R. 28 K»d. 620 (t00i>. 

(18) L L. B. 8 « B 019 , 828 (1990(. 
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read into the Section such an implication; 
if the Legislature had intended to lay 
down the rule indicated by the Bespond- 
ent, the Section might easily have been 
diflFerently framed. Besides,'as laid down in 
Ganges Manufacturing d- Go. v. Souru/jmull 
(2) Ghand v. Sarbeswar Chandra 

(17), secs. 117 and. llCj of the Indian Evi¬ 
dence Act are not exhaustive, and thei’c 
may be rules of estop^wl apjdicfibh' 
other than what is contained in those 
sections. Kefcrence was finally made to 
the decisions in .4mwm v. llatnakrishna 
Sasiri (18) and Subbar ay a v. Krishnappa 
(19) which arc clearly distinguishable, 
as they merely affirm the prkicijile that 
a tenant is not estopped, either before or 
after the expiration of the term, from 
showing that the title of his lessor had 
determined. In the case lieforo us. the 
defence is, not that the title of ttu* h'ssor 
had determined, but that the les-.or had 
no title at the time the lease was granted. 
This defence was clearly not iiv!uiaj)le to 
the Defendant so long as he retained lli;‘ 
possession which he had obtained by |.ci'- 
mission of the PlaintifT. 

I agree on these grounds that this appeal 
must be allowed and a decree made in the 
terms proposed by the Clhicf Justice. 

N. Ci. Appeal allowed. 

rOlVlL APPELLATE JURISDIOTION.] 

Appeal froh Original Decree 
No! 118 OF 1914. 

’ Bamandas Bhatpa- 
Mooeerjee, J. chabyta and ors., 

Ocuing, J. Plaintiffs, Appellants, 

1916, V. 

Seard, 16, June. Nilma^hab Saha 

Judgment, 21, June, and ors.. Defendants, 

Bespondents. 

Bengal Tenameg Act (VIII of 1885), see. 85 {S) 

(2> I. L. B. 6 0«I. m 670) (1880). 

(17) IOC W.K. 747(1006). 

(18) I. L. B. 8 Had. 226 (1872). 

(12) £ L B, 12 Had. 422 (1888). 


—Lessee inducted on land by a void lease if may 
pie id lease void and ereited no rights—Lease regis¬ 
tered in contravention of the law—Suit for damages 
for breach of covenant — Ettoppel—Scope of the 
Bengal Ten>mcy Act, whether tt excludes operation 
ol ruies of equity in the relation of landlord and 
tenant. 

In a suit for damages by a lessor against 
a lessee for breach of a covenant con¬ 
tained in a registered lease purporting to 
have been granted by the lessor as tenure- 
holder to the lessee as undcr-tenure- 
holdcr, it teas found that in fact the lessor 
was an oeeupancy raiyat, and ihv lestfcc 
urg^’d that the lease, having been granted 
and registered in contravention of sec. 85 
of the Bengal Tenancy Act, was void and 
inoperative: 

Held— I'hal the lessee was estopped 
from showing that the lease was void and 
that no interest passed to him. 

1)h.\h,ant.v Bkwaii V. J1j.mm.\t Badva- 
KAIi (J) followed. 

That the t'ourl was not pieeluded from 
so holding by the previous dec isions of the 
High Court. 

The Bengal Tenancy Act is not a com¬ 
plete Code even in respect of the law of 
landlord and tenant; much less does it pro¬ 
fess io incorporate the general principles 
of the law of contract and the doctrines of 
equity jurisprudence in so far as they 
may have to be applied in the determin¬ 
ation of disputes between landlords and 
tenants. 

This was an appeal from a decree of 
Babu Nogendra Nath Dhar, Subordinate 
Judge, Krishnaghiir, dated 2-2ndi Decem¬ 
ber 1913. 

The facts of the case will appear from 
the judgment. 

Bahus Mohendra Nath Roy, Baranashi- 
basi Mooherjee, Khetra Mohan Ghosh, 

(8) 20 0. W. N. 1886 (101«^ 
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Sarat Chandra Dc and Sanlosh Kumar 
Bone for the ApiHjllants. 

• Sir* S. P. Sinha and Babtin Hurcndra 
Chandra Sen and Dwijendra Nath 
Moukerjee for the Kesj^X)ndentB. 

The JLugment oe the Coltm was as 
follows :— 

This is an a])|jeal by the Plaiiitilf in a. 
suit for recovery of arrears of rent under 
a lease, and of dainayi's for l)rea(d) of a 
covenant contained therein. On the ‘dTtli 
Angns’t 18%, the IMaintifl' yrantetl the 
lease to the Defendants in resj)ecl of an, 
area of 042 bighas; the intirest of the 
grantors was des(*ribed as that of tenure- 
holders and tlie grantees v\ho paid a 
preniiuiii of Ks. 1,280 were made 
under-tenure-holders hy the instrument. 
The rent was tixeil in j.ei |M>tuity at 
Its. 088-4-U; tile tenants undertiKik to j)a\ 
Ks. 5d8-i-0 dii’ect to the superior 
landlord of their grantois anil, the 
balance Ks. luU, to the lessors themselves, 
d’he lease eontiwned a covenant that if 
by reason of non-payment of the rent due 
to the superior landlords, year after year, 
instalment by instalment, a suit is 
brought again.st the les.soj's and if in exe¬ 
cution of the rent decree the tenure or 
otJier property of thi* lessoi's is attached 
and sold in auction, the lessees will be 
bound to pay tlie rent due with interest, 
costs and damages, and the proper value 
of such pro^ierties of the lc,s.sors as may 
be sold. The contingency thus contem¬ 
plated did not hax>t>en for many years, as 
the lessees, who enterotl into [xissession 
of the lease-hold ]>roperty under this 
instrument, duly |>erforined their obli{$ii- 
tions-. On the 29tli November •1010, 
however, the suiierior landlord instituted 
a suit against the present Plaintiffs for re¬ 
covery of rent for the two years, 1908-10; 
it is not disputed that this rent had 
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fallen into arrears, because the present 
Defendants had failed lo jiay to the 
. superior landlord 'the rent duo us they 
had undi'rtaken to do in the lease. The 
suit was decreed* on the 1th January 
1911 for a Sinn of Hs. 2,987; execution 
was taken out in duo course and 
tenure was .sold on the 14th June 1911, 
when it was purcha.se(\ by the present 
Defendants for a sum of Ks. 1,000. As 
the rent decree was thus satisfied only in 
part, the Plaintiffs, on the 21st December 
1911, paid to the decree-holder the 
balance of the juilginent-debt, that is a 
sum ot Its. 1,204. The RU|)erior land¬ 
lord, on the 10th May 1912, obtained 
again.st the Plaintiffs a snjiplementary 
decree for Ks. -549 and costs and interest, 
on account of rent due for the period 

'between the date of institution of the 
l)revious suit and the date of .sale of the 
tenure. The Plaintiffs .satisfied this 
decree on the JOth June 1912. On the 
7th .\ugujit 1912 they in.stituted this suit 
for reco\ery of Ks. 0,470 comj)osed of five. 
iti'iMs, namely, lbs. 1,280 as their share 
of the proceeds of the. sale held on the. 
14lli June 1911, Ks, 3,000 as the value 
of the pro^KM'ly sold, Ks. 1,204 as the 
amount paid in satisfaction of the first 
deeiee, Ks. 020 as the amount )>aid to 
satisfy the second ilecree, and Ks. 300 as 
the arrears of rent due for two years. The 
Defendants resisted the claim, substan¬ 
tially on the ground that the Plaintiffs weie 
not tenure-holders hut occiijiancy ryots, 
that thi! [leriuanent lease in their favour 
was void and inoperative as granted in 
contravention of sec. 85 of the Bengal 
Tenancy Act ahd that they were, con¬ 
sequently. not bound by any of the cov<5n- 
aiits in the lease. They further jffeaded 
that the damages claimed were excessive. 
The Subordinate Judge has found the 
main facts in favour of the i^laintiffs, 
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but lie has dismissed the suit on the 
ground that us the Plaintiffs were in 
reality occuj)aney ryots and not tenure- 
holders, the lease was void under see. 
85 of the Bengal Tenancy Act. On the 
present appeal, the decree of the Sub- 
o|([^ltiate Judge has been assailed us 
erroneous in law and as not really 
8uj)ported by the decisions menlioned 
by him, namely, Jar ip Khan v. Dor fa 
Bewa (1) and *'TeIam Prarnanik v. Adu 
Sheikh (2). 

Sec. 85 of the Bengal Ttuiancy Act 
provides as follows:—“(1> If a ryot 
sublets otherwise than by a registered 
instrument, the sub-lease shall not be 
valid against his landloiHl, unless made 
with the landlord’s consent : (2) A sub¬ 
lease by a ryot shall not be ad mil led 
to registration if it pnrix>rtH to create a 
term exceeding nine years.” The third 
sub-section refer.s to .'sub-lea.ses granted 
before the commencement of the Bengal 
Tenancy Act and has obviously no possible 
application to the pro.sent case. The 
question for consideration is whethtsr 
the first two clauses apply, and, if so. 
what is their effect ujxjn the rights of the 
parties. It is plain that the fiist sub¬ 
section has no application, because the 
superior landlord of the Plaintiffs is not 
a party to this litigation, and neither the 
l*laintiffs nor the Defendants have argued 
that the le&se of the 27th August 1B9G 
is valid against him. The controversy is 
thus restricted‘to the second sub-section. 
With reference thereto, the Defendants 
contend that the lease of the 27th August 
J896 is in essence a subj^oase by a ryot 
within the meaning of sub-sec. 2, that it 
should not have been admitted to regis¬ 
tration, that the fact of registration con- 

fli 17 0. W..N. 69: «. c. 19 C. L. J. 144 
(1912). 

(2117 C. W. K. 498 (1918). 


trary to law must be ignored, that the 
instrument is 'thus inadmissible in evi¬ 
dence under sec. 49 of the Regislfration, 
Act, and that there is accordingly no 
])roof that the Defendants hold as tenants 
under the Plaintiffs on the conditions 
mentioned fherein. The Plaintiffs put 
forward a twofold answer to this argu¬ 
ment. namely, flr-H, that the Defendaut.s 
who entered into ix)sso8sion under the 
lease are barred by the doctrine of 
esto]q>el and are not competent to (jues- 
tion the title of their lessorsi- as tonure- 
, holders on proof that they were in reality 
occupancy ryots, and, secondly, that if 
the Defendants are permitted to question 
the title of their lessors and to i^rove that 
the instrument which is the root of their 
own title is inoi)erativc under .sec. 85 (2), 
still it is o))en to the Plaintiffs to estab¬ 
lish indej)endently of the lease that the 
Defendants were their tenants, that they 
(mlercd iqKm the land as such and that 
they have been in occujMition for many 
years by payment of rent, on certain terms 
and subject to certain liabilities in the 
event of default. It is obvious that the 
second branch of this contention will not 
require examination if the first is, us wc 
think it must be, sustained. 

It is well-settled, that the creation of 
the complete relation of landlord and 
tenant has the effect in law of estopping 
the tenant to deny the validity of the title 
which hb has admitted to exist in the land¬ 
lord ; the estO[)pel arises not by rea.son of 
some fact agreed or assumed to be true, 
but as the legal effect of carrying the con¬ 
tract into execution, of the tenant taking 
possession of the property from the hand 
of thb lessor. The grounds of this rule 
were recently examined by this Court in 
Bhaiyanta Bewah v. Himn(at Badyakar 
(8), where the following observation was 

(8) 20 C. W. K. 1886 11919), 
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made : “ Enjoyment by i^rrnission in fhe 
foundation of the rule that a tenant shall 
not b« permitted to dispute the title of 
his landlord; two conditions are essential 
to the existence of the estoppel, first, 
])OHsos8ion; secondly, j)oi raission ; when 
these'conditions arc )>resent,lhe estoppel 
arises and the estoppel prevails so long 
as such jwssession continues.” From 
this point of view , the Defendants are 
not competent to deny that the Tlaintiffs 
are tenure-holders; they cannot be j)er- 
mitted. to a[lege or prove that the fMain- 
tiffs were occupancy ryots at the date 
of the lease executed in their favour; 
consefpiently, the case does inol attract 
the operation of sec. 85 (ii) of the Bengal 
Tonancy Act; in other words, the Defen¬ 
dants cannot show that the lease was void 
and that no^ interest i)as8ed to them. 
The case thus falls within the lule that 
where no interest passes, an estoppel 
arises ITrcviran v. IjUU'rance (DJ. and, 
not within the converse ruUi that where 
an interest pasgies no estoppel arises 
[Dor (/ Strode v. Seaton (5) and Langford 
V. Sebnes (G)]. 'Pho just ice of the view 
we take wdll be obvioiis from a considera¬ 
tion of the case converse to what has 
hap|>ened hej'o. Suppose after the. lessees 
had gone into ix)ssession, the lessors had 
sued to eject them t)n the jdca that they 
were occupancy ryots and not tenure- 
holders and that the sub-lease was conse- 
<|uently void under sec. fe'5 (,9). The 
lessees would plainly have been entitled 
to rely on the doctrine oJT estoppel to 
defend their position. But, as w'as point¬ 
ed out by the Judicial Committee in 
Girija Kanta v. Hurrish Chandra (7), an<l 
by the Hotise of Lords in Concha v. 

• (4) 1 Salk 276 ; 6 Mod. 268 (1721). 

(6} ao.k. * ft. ja t.siiiK 

(8) 8 K ft J. 220 g867-. 

(7) 1» W. R 114 (117) (1872). 


Concha (8), estoppels are, as a general 
rule, mutual, or in the language of Lord 
.Coke: '* every estop}>el ought to be 

reciprocal, that is^ to bind both parties 
and this is the reason that regularly a 
stranger shall neither take advantage of 
nor be bound by the e8top|>el.” Oii^> 
liitt. d5’2; Lilabatix. Biqhnn (9)]. We feel 
no doubt whatever that the parties to this 
litigation are mutually bound by the terms 
of the lease of the 27lh August 1916 and 
that it is no more open to the Defendants 
than to the Plaintiffs to prove facts con¬ 
tradictory to the allegations W’hich formed 
the basis of the contract, after that con¬ 
tract had been carried into execution and 
the contracting parties had enjoyed 
benefits thereunder. In fact, the Advo¬ 
cate-General, with the candour which 
alw’ays characterises his arguments, did 
not seriously contest the correctness of 
this view’. 

The question remains, howx'ver, whe¬ 
ther the numerous judicial decisions which 
interpret sec. 85 of the Bengal Tenancy 
Act and which arc by no means easy to 
reconcile, militate against this conclu¬ 
sion. The majority of those decisions, to 
which we shall presently make a brief 
reference, do not really touch the cardi¬ 
nal question in controversy in this suit; 
but before we consider them, two import¬ 
ant princijdes may he conveniently re¬ 
stated. In the first place, as is clear 
from the decision of the Full Bench in 
Kiipn Sindhu v. Annada Sundari (10), the 
Bengal Tenancy Act is not a complete 
(.*o<lc even in respect of the law oi lan<I- 
lord and tenant ;^niuch less does it profess 
to incorporate the general ju’inciples of the 
law of contract, and the doctrines of 

(8) 11 App. Cm. 641 (1688). 

(9) 6 C. L. J. 621 (627) (1907). 

(10) I. L. B. 86 CaL 84: 0.8 Or L J. 278 i 

IIC. W.N. 988 (1907), . 
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equity jurisprudence, in so far as they 
may have to be applied in the determina¬ 
tion of disputes l)etvve(*n landlords and 
tenants. In the second place, as pointed 
out by Lord Haldane, L. in G. iC- V. 
Krcqlitiqor v. Nett Pahiqoiiia Meat, vie., 
(11), each case forms a real prece¬ 
dent only in .so far as it allirras a prin¬ 
ciple, and the binding force of previous 
decisions, unless the facts arc' iiulis- 

f ■ 

tinguishable, depends on whether they 
e.stabli.sh a }irinciple : ” To follctw 

previous authorities, so far as th<\v lay 
down principles, is essential, if the law is 
to be preserved from becoming unsettled 
and vague. In this res|)ect the jaajvious 
decisions of a Court of co-ordinate juris¬ 
diction are more binding in a system of 
jurisprudence such as ours than in 
systems where the paramount authority 
is that of a Code. But when a previous 
(tase has not laid down any new prin¬ 
ciple, but has meiely decided that a parti¬ 
cular set of facts illuKtrat(‘s an c.xi.stiug 
rule, there are few more fertile .sources 
of fallacy than to search in it for what 
is sinqdy resemblance in circumstances 
and to erect a jirevious decision into a 
governing precedent merely on this 
.account. To look for anything except 
the ]>rinciple eslablislietl or recoguised hy 
previous decisions is really to weaken and 
not to strengthen the importance of 
precedent.* 'I’he consideration of cases 
W’hich turn on particular facts may often 
be useful for edification, but it can raredy 
yield authoritative guidance*.*' 

As regards the decisions upon the 
construction of sec. 8$ of the Betigal 
Tenancy Act, if is plain that a long line 
of cases affirm the view that a lease 
granted in contravention of sec. 85 (/) 
is o|K*rative as between the grantor and 

(11} [1»14] App. 0«a. 26 l86) (1918). 


the grantee \_M(i(hiti v. Jahi (I’J). Go pal 
v. Eshaft (13), TnmijtuUU v. Ajgar (14), 
Hipitthehari v. Amriialal (15), Arab^Ali v. 
HachhmuhU (IG), Alt Muhammed v. Nnjptn 
JUijah (17), Abdul Karim v. Abdul liahtuari 
(18), Janakiriaih v. Prablumni (10) and 
Latti Mia v*' Knsin Mia (•20)]. -The only 
case which sup[K)rts the contrary view is 
the decision of (leidt, d., in liasnruhtllah 
V. Kasirnuuasfta (21), which, so far as we 
have been able to discover, has not been 
followed in any subsequent decision. 
'I'lu* conclusion as to the bindyig cliuracter 
of the h*asc as between grantor and 
grantee may he sujqxu'ted on om* of two 
grounds, namely, prsl, that the validity 
of a lease granted in contravention of 
.sec. 85 (/) can he (piestioncMl only hy .the 
landlord of the grantor or hy the holder 
of a <lerivative title from hin^; or, sccaudln, 
that the doctrine of (*s(oj)pel binds tbe 
grantor and grnnfei* e(pially and ilebars 
each from disputing llie validity of the 
lease to the detriment of the other. The 
first of these principles has not been 
universally accepted and is |K)ssibly in 
eoTifliet with the rule enunciated in 
Jarip Khan v. Dor fa lirtva (1) and Tehim 
Pramauik v. Adu Sheikh f’i). These cases, 
however, dt) not affect the authority of 
the decision in Mauik lioroi v. Bani 
('Uuru b22), which was followed in Ganesh 

(1) 17 0. W.:N. 69 ; B. c 16 0. L. J. 144 

0912,. 

(2) 17 C. W. N. 468 1918?. 

(W) 6 c. w. N. 377 11002 ). 

(18) I. L R. 99 CaI. 148 (1901», 

(14) I. L. R. 86 Cal. 256 : b. o. 18 0. W N 
183 71908). 

(15) 9 0. L. J. 76(19r8) 

(16) 18 0. L. J. 6S6 (1911). 

• (17) 16 C. L. J. 122 (1903). 

, (18) 16 C. W. N. 618 ; B 0. 16 C. L. J. 672 
(1911*. 

(19) 19 0. W. N. 1077 : a. e. 22 0. L. J. 9^ 
(1915). 

(20) 20 0. W. N. 948 (1916^ 

(21| 11 C. W. N 190 (1906). 

(22) 13 C. L'. .1. 849 (1910). 
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V. Thanda (’23), (dcKiided by Fb'kdier atnl 
Kiohardson, JJ., on 22nd July 1914). 
Jt is not necessary for our present pur¬ 
pose to make a choice between the ’two 
classes of cases, one of which places a 
limited construction on sec. W.*} and holds 
'it tj) have been ena<'ted. for the benefit of 
the su[>erior landlord, while the other 
places a wider construction upon tlie 
section and allows a stranger to avail 
himself of its provision to <lefeat the title 
of a grantie who had not obtained |>os!-es- 
jiion j)efoie or after tin* grant. Apart 
from the conflict on this point, there is 
no serious doubt as to two pr()|KJsiPions, 
namely, jirnL, that the title of a grantee, 
who can fall back ujxni prior po.ssessioii 
as tenant or otherwisi- cannot be defeated 
by mere proof of contravention of sec. Ho, 
and, s'ccoiidly, that, as between grantor 
and granl»‘e, the rule of esto|)i>el applies 
when the elements essiaitial to attra<‘t its 
operation an* proved to exist. In th(' 
case before us, as we have alr«'ady ex¬ 
plained, the Defendants are preclmied by 
tlic doctrine of estopped from asserting 
that their obligations are other than tho.se 
s(‘t out in the lea.se of the 27tb August 
.lH9fJ, on the strength wheu'eof they obtain¬ 
ed iH)sseHsion from their grantors. In 
this view,-the decree of the Sidxfrdinate 
Judge cannot be sup^wted. 

Wo have finally to consider the question 
of the measure of damages. The Defen¬ 
dants dispute only the first two items 
claimed by the Blaintiffs. The fir.st 
item must obviously^ l)e disallow’cd; the 
IMaintiffs cannot claim the value of the 
)n*o|)erty lost to them as also the sale- 
proceeds which simply re])resent tin* 
pro])erty transformed into jnoney. As 
regards the second item, the claim is 
clearly, excessive. As hetw'een the I’lain- 

(28) S. A. 224d>of 1912 (decided by Fletcher 
and Richardson, JJ., on 22nd July 19)4). 


tiffs and the Defendants, the properly 
may he deemed to he a tenure; but the 
only reliable (>vider)ce as to the market 
value of a j>ermanenl tenure, which comes 
Iroin the sidv of the Defendajds, is that 
it sells for l;i years’ purchase. As the net 
profit (Icriv'^ablc by tli(‘ Dlaiii^'s was 
Its. loO a. year, the value cimiot be 
csiimatcd a I a' higbov figure than 
Ils. 1,950. The appi'al will cons{'<piently 
be allowed and the J’laintiff's will have a 
decree for Its. 4,31H with in(crest thereon 
at () p('r cent, per annum from the dab* of 
ilu* inslifiition of the .suit to tlu date of 
realisalion. The I’laintiffs will also have 
tlu'ir co.sts in pro|)ortion to the sum 
deerecd, botli b(*r(' ami in the Court below. 

N. D. Appen] dllou'cd. 


[OIVIL APIELLATE JURISEIOTION.] 

Appeal from Appellate Decree 

No. 159 OF 1915. 

Akahoy (/’HANDRA 
Majhi and ors., 
Defendants, Appellants, 

o. 

Makmattia Nath 
CIIATTERJBB, Plaintiff, 
Respondent. 

Indian Registration Act {XVI oj 1908), sec. 85 
-^Registration of deed of gift-Death of donor 
—Execution admitted bg donee—Registration if 
proper. 

The donee under a deed of gift its an 
“ assign " of the exeeiiiant leifhin the 
meaning of see. Ho of the Registration Aet 
and mag, lehen the donor is dead, adhnit the 
execution of the deed before the Register- 
hig Offices. 

I’his wa.s an appeal preferred on the 
2nd Pebruarv 19J5 against a decree of 
Babii Ashutosb (Jhosh, Subordinate Judge 
of Zillah Biudwan, dated the 13th Novem¬ 
ber 1914, reversing a decree of Babu 


Fletcher, J. 
Teiinon, j. 
1916, 
15, Jnne. 
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Nirrrial Chandra Mitra, Munsif at Katwa, 
dated the 4th Soidernber 3913. 

The Plaintiff brought the suit out of 
which the appeal arose for establishment 
of his title to and recovery A)f ixxssession 
of land on the strength of a deed of gift 
execut^^b.V one Bhaba Snndari Dasi, 

liothTffe Courts below found that Bhaba 
iSundari had a disjxisabfe title in the pro- 
])erty and did in fact execute the deed, 
but as she died alnj«8t immodiately, the 
deed was registered u|)on the admission of 
execution before the Begistering Officer 
by the Plaintiff himself who was the 
donee. The Munsif held that the deed 
was in the circumstance.s not duly and 
]»ro|Hirly registered. The Subordinate 
Judge on appeal reversed that decision, 
holding that Plaintiff was as the donor’s 
assign competent to admit execution of 
the deed and that in consequence it was 
ju’operly registered. He accordingly 
<lccreed the suit. 

The Dcfendant.s then preferred this 
second a[>t>eal. 

liabus Satish (liundrr MuJeherjer and 
Khctra Gopal Banerjce for the Appellant. 

Bnbu tSurendra Coomar Iio.se (for Hobu 
Snnnt Coomar Pal) for the Re-sixiiulent. 

The Judgment of the Court was as 
follows :— 

Eletcher, J.—This is an ajjpeal from 
the decision of the learne<l Hubordinatc 
Judge of the Second (’ourt of Burdwan, 
dated the 13th November 3914, reversing 
the decision of the Munsif of the Second 
('ourt at Eatwa. The suit brought before 
the learned Munsif was one for recovery 
of possession of certain lands to*which the 
Plaintiff founded his title on a deed of gift 
executfvl by a lady. The lower Appellate 
Court has found that the deed of gift was 
executed. The only question that was 
raised l>e£ore that Court and which has also 


been pressed before us in this ajqwal is 
us to the registration of that deed. 
Under the provisions of the Transfer of 
Proj>erty Act, a gift of an immoveable 
pioperty can only be made by a deed of 
transfer duly registered. The lady died 
a lew hours afte» executing the deed of 
gift. The document was, however, regis¬ 
tered within the four months required by 
the Indian Registration Act and the only 
question is “ was the Plaintiff an assign 
of the deceased lady within the meaning 
of the third clause of sec. 35 of the Indian 
Registration .\ct, which authorises the 
r(‘gis! ration of a document where the exe¬ 
cutant is dead and his representative or 
assign ap|>oar before the Registering Officer 
and admits the execution ”? The IMain- 
tifl’ was vested with the interest that the 
deceased lady had in the ])n)perty com¬ 
prised in the deed of gift; and, ordinarily, 
he would be an assign of the lady. No 
reason has been shown why the word 
“ assign ” should not be given its 
ordinary signification ; and it is quite pos¬ 
sible, that the legislature inserted the word 
“ assign ” in the third clause of sec. 35 
to provide for the case wdicre the rej>re- 
sentative .would not appear and, unless 
the transferee was authorised to appear 
and admit the execution, the deed ccnibl 
not be registered. I think the conclusion 
arrived at by the learned Subordinate 
Judge of the lower Appellate (.kmrt is 
correct. Ttie* present a])fK*al, therefore, 
fails and must be dismissed with costs. 

Teunon, J.— 1 agree. 

N, (). Appeal dismissed. 

i 
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Rbv. No. 607 of 1916. 


Qandbbson, C. J.' 
Walmslbt, J. 

1916, 

Hoard, . 

28, July. 
Judgment, 

3, August., 


F. A. Bbown, Accused, 
Petitioner, 

tj. 

Amanda Lal Mollick, 
Opposite Party, 
Complainant. 


Criminal Procedure Code (Act Vo'I898),ieo 
195 — Sanction—-Scope of section—Prooeedinge in 
relition to which sanction oj Court necessary — 
Information to pdice j Mowed by complaint in 
Cburt. • 


Where the infornuiLion to the Pvlke 
was followed by a com plaint to the Court 
based on the same allegations and on the 
same charge as that contained in the in¬ 
formation to the police and the com¬ 
plaint was investigated by the Court, 
sanction or a complaint of the Court itself 
under sec. 196 (b), 6'r. P. C., would be 
necessary before the Court could take cog¬ 
nizance of an offence punishable under 
sec. 211, I. P. C., alleged to have been 
committed Sy making a false charge to the 
police, on the ground that it was an offence 
committed in relation to a proceeding in 
Court. 

This was a Kule granted on the lOth 
June J916 against the criminal proceed¬ 
ings taken against the Petitioner under 
sec. ‘ill, I. P. C., which were |)ending 
trial in the Court of Mr. K. N. Chaudhuri, 
Honorary Magistrate of Bealdah. 

The facts of the case sufficiently appear 
from the judgment. • 

liabus Atulya Charan Bose and Jogat 
Chand/ra Bose for the Petitioner. 

Mr, Gregory and Bahu ^anmotha 
hlath MuJeherjee for the Opjxwite Party. 


The JuDOMENT OF THE CoDBT was as 
follows :— 

Sakderson, C. if .— In this case the 


Petitioner, Mr. Brown, on the 25lh of 
February 1915, laid an information at 
the Chitpore Police Station, chai’ging 
one A. L. !Mullick, who was the Manag¬ 
ing Director ^of the Comj^Kiny, in vhieh 
Mr. Brown. wa.s a shurehoMer, with the 
tbcll of certain steel joists and other 
articles belonging to the Compa4||t The 
Kngineer of the ^Corujiany was charged 
with aiding and abetting the alleged' 
offence. ^ 

The Sub-Tns]X!clor after investigating 
the matter refused to take action uj)on 
the information. 

Therou[)on, the Petitioner, on the 1st 
of March 1915, lodged a complaint 
before the Siih-divisional Officer of 
Sealdah, and the charge which was all(*g- 
ed in that comidaint was under sec. 
of the Indian Penal Code, against A. L. 
Mullick, namely, theft, and against the 
Engineer, for aiding and abetting that 
offence. 

This was sent by the Sub-divisional 
Officej’ to the Honorary Magistrate* at 
Sealdah for disposal. 

Before the Honorary Magistrate th(*- 
Petitioner was examined on oath, and 
then process was issued by the Magis¬ 
trate against A. L. Mullick, charging 
him with an offence under see. 381). and 
the Engineer with an offence under 
sec. 380 read with see. 109, of the Indian 
Penal Coda. 

B should he noted that this was a charge 
to the same effect as that made by the 
Petitioner to the police. 

Then the Honorary Magistrate retired, 
and the result was that the Sub-divi¬ 
sional ^Magistrate j)ut the case on his 
own file. 

On the 10th of March 1915, the Engi¬ 
neer laid a complaint charging the Peti¬ 
tioner, Mr. Brown, under see. 211 ot the 
Indian Penal Code, that is to say, with 
making a false charge against him,know* 
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iji^ that then; was no just or lawful 
f'routnl for such cliai’go, and with intent 
to cause injury to the complainant. 
With regard to that matlety on the ‘J3rd 
of starch 1915, the Siib-divisional 
Oflicei^ccording to the note on the order- 
sheet, ^said, “ 1 have seen the |x>licc 
pu|>ers. They do uotf justify any step 
being taken in this case. There is a cross 
case in the file of KaiB. N. Bose Bahadur. 
But u{) after the disjnjsiil of that case.” 
A similar application was made by A. fi. 
Mullick and a similar order, as I under¬ 
stand, was passed. 

Then the case which was instituted by 
Mr. Brown, the Betitioner, was empiired 
into, 15 witnesses -were e.vaiuined for the 
prosocutkai, and after numerous adjourn¬ 
ments, on the ’2:iid of December 1015, 
the Sub-divisional Otlicer dischaiged the 
accused A'. L. Mullick and the Engineer 
basing his judgment upon this : He said, 

the question is, can a ease like this li(' 
against the Managing Director at the 
instance of only one share-holder who 
holds only (lOO shares out of ‘2500 
shares. \ member of a com¬ 

pany cannot maintain an action in which 
he sues on behalf of himself and a'l other 
members of the company in resjHJct of 
wrongs conuuitted against or fraiuls upon 
the company, as the wrongful or 
fraudnlcnt acts.can he confirmed by the 
majority of the corporation. . . Li 
the present ea.se also nothing has been 
done to ascertain the views of the other 
share-holders and taking it for granted 
that the prosecution story is true, it is 
not known whut view* the imfjority of the 
share-holders in a meeting of the company 
will take in the matter, and, as such, 
no case can lie.” The correctness of this 
judgment has not been argued and is not 
under discussion, but it is to be noted 
that the Sub-divisional Officer did not 
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decide that the pro.secution had been 
brought without botia fittc-s. 

On the nth of March 1910, iwo cases 
were brought; the first, by A. I j. i\lullick ; 
and, the second by the Engineer against 
the Petitioner My. Brown, and they were 
made over to the Honorary Magistrate : 
and, after several adjournments and 
orders with refex'etice to the two cases, a 
Rule was obtained in this Court on the 
19th of June 1910 to show cause why 
the proceedings against (he Betitioner 
Brown which were pending at fhc in- 
slaiftte of A. L. Mullick should not he 
quashed. 

The charge made by A. L. jNfnlliek in 
his oom}>laint was that the Betitioner ^li*. 
Br<jwn had brought a false charge of theft 
against him at the Chit|K)re lham-, know¬ 
ing that he had no justification for it, 
and that such charge was brought mali¬ 
ciously to do harm to A. L. Mullick ; au<l, 
this charge was based upon s('e. 211 of the 
Indian Benal Code. 

f 

The main jHjint upon which the Rule 
was obtained was that the offence charged 
was in relation to a proceeding in the 
Court and that no sanction of that Court 
had been obtained; anti consequently 
under sec. 195 (b) of the Criminal Broee- 
dure Code that Court emild nt>t take 
cognizance of the alleged offence. 

Jjearued, Counsel for A. Jj. Mullick 
showed cause and argued that inasmuch 
as the allegotl false charge which was 
complained of w'd-s* made in the Chit|K>re 
tliana and not in Court no sanction was 
necessary. 

The learned Vakil for the BetitioiTer 
replied that w'hon an infm-mation is fol¬ 
lowed by a complaint to the Coiut, sanc¬ 
tion is necessary under sec. 195. 

Ai>art from any authorities, I should 
have no doubt as to the construction of 
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the statute, and that under the circum¬ 
stances of this case where the information 
to the'police was followed by a complaint 
to the Coiurti based on the same allegations 
and on the same charge as that contained 
in’ the infotmation to the ]X)lice, and 
.when the complaint has been’investigated 
by the Court, sanction, or a complaiiit of 
the (Jourt itself under sec. 105 (b) of 
the Criminal 'Procedure Code w«t>iil<l be 
necessary, before the Court could take cog- 
niicance of an offence punishable under se<;. 
211 of* the Indian Penal Code al]oge<l to 
have been committed by making a false 
charge to the police, on the ground that it 
was an offence committed in relation to a 
proceeding in Court. If A. 1j. Midlick had 
based his charge on sec, 182 of the Indian 
Penal Code, i^icb he might have done, 
the sanction of the police officer to whom 
the alleged false charge was made, or the 
sanction of some public servant to whom 
he was sidiordinate would huvi' been 
necessary. If he had basi'd his case on 
the allegations njade by the Petitioner in 
the Court, clearly the sanction of the 
Court would be necessary before he could 
take proceedings against the Petitioner 
under sec. 211. But it is alleged that 
A. Tj. Mullick can base his charge upon 
sec. 211, confining it to the allegations of 
the Petitioner in the police offico and 
proceed without the Court’s sanction, 
although there was no material difference 
between the information to the police and 
the allegations presented in the Court.. 
I do not think this was the intention of 
the Legislature. To hold otherwise 
might lead to unreasonable results, e.g., 
assume a case where the information Jo 
the police is followed up by a complaint 
pOf a similar nature and to the same effect 
in Court, wHich after investigation by a 
Magistrate is discharged : the person who 
had been accused then applied to the Court 


for sanction to prosecute the person who 
laid the complaint for making a false 
charge in Court : the Court refuses such 
sanction: According to JNfr. Cregory’s 
argument the person who had been 
accused can then proceed without any 
sanction against the prosecutor allegj^ 
that he made a fals^ charge to the 
|H)lice in the thiuui, relying on the same 
allegations and tlie same facts, which the 
Magistrate has already investigated ami 
as to which he had refused his sanction. 
Such a construction would be most un¬ 
reasonable and in my judgment is .not 
warranted by the language of the statute, 
With regard to the cases which were 
quoted to us, the first was Putiram Riiidas 
V. Mahomed I\(isem. (1). It is to be 
noted that in that case the Rule was 
granted in the following terms, “ Let a 
Rule issue to the Magistrate to show* 
cause why the sanction for prosecution 
granted by tbc Honorary Magistiate 
shfuild not be. revoked upon the ground 
that such sanction conld only have been 
given by the Court to which the original 
complaint had been made.” The Rule 
was discharged ujion that ground. But 
the Court went on to deal with the further 
question and laid it down in these terras : 
” It apjxjars, however, that sanction has 
really been granted by the Honorary 
Magistrate to prosecute the Petitioner 
for bringing a false charge against 
Mahomed Kassein and others before the 
Balliaghatta Police, but that was not an 
offence ” coniinitted in or in relation to 
any proceeding ” in his Court, and there¬ 
fore it seera.s to us that no sanction from 
file Honorary ivfagistrate w'as necessary, 
and upon that ground we think we riught 
(o set it aside.” In my judgment, that 
decision w’as an obiter dictum —it was not 
necessary for the decision. The learned 

(1) j C. w. N. 38 
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Judges had already discharged the Rule 
upon another ground : and, having regard 
to what appears at the end of the judg-t 
ment I do not quite follow the reasoning 
of the learned Judges, because they say 
as follows :—Observing at the same 
that w'e see no reason why the pro¬ 
secution should i)ot proceed without any 
sanction whatever, the offence having 
been committed in the laying of a crimi¬ 
nal charge before the police, that charge 
having now been enquired into judicially 
and the enquiring Magistrate being of 
opinion that it is a fit case for the prose¬ 
cution of the Petitioner.” If they 
thought that no sanction of the Magistrate 
was necessary, then I fail to understand 
why it was necessary for them to draw 
attention to the fact that the inquiring 
Magistrate was of opinion that it was a 
■fit case for the prosecution of tht* Peti¬ 
tioner. I do not myself feel boiind by the 
decision of that case, as I have said the 
opinion of the learned Judges uas ohifer 
dictum. 

The other case cited by Mr. (iregory. 
was the case of Jadu Navdau Sinah v. 
Emperor (2). There the question was as 
to the proper construction of sec. 476 of 
the Criminal Procedure Code, as to which 
different considerations arise, having 
regard to the language which is used in 
sec. 476, different to that of the section 
which is now under consideration. The 
ratio decidendi is made quite clear by the 
learned Judges at page 264, where they 
say “ Let us now turn to sec. 476. That 
section—we quote only so much of it as 
applies to the present^ case—provides, 
that, when any Criminal Court is of 
opinion that there is ground for enquiring 
into any offence referred to in stc. 195 
and committed before it, or brought under 

(9) I. L. B. 87 OaL 860: a. o. 14 0. W. N. 

880 UtOO), 
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its notice in the course of a judicial pro¬ 
ceeding, such Court, after making any 
preliminary enquiry that may be‘neces¬ 
sary, may send the case for enquiry or 
trial to the nearest Magistrate of the first 
class.” • The construction of the section 
which is noW being considered only came 
into consideration incidentally in thali 
case; and, in my judgment, the {X)int 
which is now under consideration does 
not seem to have been present to the 
learned Judges’ mind, and I do not think 
having regard to the terms ef the judg- 
^ ment that they ever intended that deci¬ 
sion to cover the point in the present 
case. 

A case was cited by the learned Vakil 
for the Petitioner, viz.. Emperor v. Hard- 
war Pal (3). It is not necessary for me. 
to express any opinion as to w’hether that 
judgment is correct, because the judgment 
in that case goes a, great deal further than 
the judgment that we are giving in this 
case, inasmuch as the facts are quite 
different from the fac/.a in this case! 
They were to this effect that the person 
who was alleging that a false charge was 
made against him in the police station 
was not .before the Magistrate, although 
others who were implicated in the same 
charge w’ere. The head-note is this: 

He made a report against several per¬ 
sons, including one S., at a police station, 
charging them with rioting and voluntari¬ 
ly caijsing hurt. The jiolice made in¬ 
quiry and sent up several persons for trial, 
but not S. Some of these were convicted 
by the Magistrate, but acquitted by the 
Sessions Judge. Thereupon S. made a 
cginplaint to the Magistrate, charging H. 
with diaving made a false report in respect 
of himself to the police. The Magistrate 
took cognizance of the complaint. HeW^ 
that the Magistrate had no power to take 

(fii I. L. B. 84 All, 89211918K 
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cognizance of the complaint by reason of 
the absence of sanction.” As 1 have 
said ];>efore, it is not necessary for my 
' judgment to express (uny opinion as to 
whether wo are prepared to go so far as 
the decision in the case in the Allahabad 
series, because the facts in, the present 
cai^e are different from the facts in that 
case; and, in my opinion the present ques¬ 
tion is much easier for tleeision tlian the 
one presented in the other case. There 
is one passage in the judgment to which 
1 wi^ to refer, which I think helps this 
case, and It is this, (at ]>age 527) ” It is 
obvious that there is considerable rela-» 
tion between the first reix>rt and the pro¬ 
ceeding in Court, for the latter is the re¬ 
sult of the former. The retwrt led to the 
police enquiry and the latter to the j>ro- 
ceeding in Court. The offence if it he one 
under sec. 211 committed in re.s])ect to 
Sher Bahadur Singh was committc'd in 
relation to the proceeding in Court, and at 
least the sanction of the Court would be 
. necessary under sec. 195 (1) (6).” As I 
have said befoit), I guard myself by say¬ 
ing that I am not now expressing an 
opinion whether this case is right or 
wrong : If it is right, then the reasoning 
applies a fortiori to this cas? which is 
now before us, and confirms the opinion 
at which I have already arrived iqKjn the 
construction of the words of the statute. 

I am confirmed in the judgment which 
I have arrived at by a decision of Mr. 
Justice Mookerjee and ISIr. Justice Sheep¬ 
shanks in the case of Tayah Ullah v. 
King-Emperor (4) and It must be re¬ 
membered that Mr. J ustice Mookerjee was 
a party to the decision in the case of Jadu 
Nandan Singh v. Emperor (2). The 
heifd-note of that case is this : ” ISTo sanc- 
{2) UjJ R. 87 0«1. 880 s s. c. 14 0. W. N. 330 

, moo). 

, (i) so C. W. N. 1200 1 24 C. L. J. 184 

ftSlO). 


tion to prosecute is necessary under sec. 
J95 (1) (6) of the Code of Criminal Pro¬ 
cedure when a false charge has been made 
to the Police and has not been followed 
by a judicial investigation thereof by a 
Court. Where, therefore, the complain¬ 
ant to the Police never applied to 
Magistrate for investigation, nor diffne 
impugn the correctness of the Police re¬ 
port as to the falsity of the complaint nor 
did he pray that the pcjrson accused by 
him might be brought to trial, nor was 
he examined on oath by the Magistrate, 
Held that the oivier for sanction to prose¬ 
cute him was bad, if it was deemed to 
liave been granted under sec. 195 of the 
Code, inasmuch as there was no “ com¬ 
plaint ” within the meaning of sec. 4 (h) 
of the Code, and the offence could not be 
said to have been committed in a proceed¬ 
ing in a Court.” The passage in the 
judgment to which 1 wish to refer is this 
(page 135)—” No sanction was required 
in this case under sec. 195 (1) (b). A 
sanction is requisite in respect of an 
offence under sec. 211, I. P. C., only 
w'hen such offence has been committed in 
or in relation to any proceeding in any 
Court; no sanction is necessary when a 
false charge has been made to the police 
and has not been followed by a Judicial 
investigation thereof by a Court.” . . 

.” The position is different 

where, iqK)n the Police re|)ort a.s to the 
falsity of the coinj)lainl, the complainant 
insists upon a judicial investigation ; if ho 
does so, he is deemed to have preferred a 
complaint to the Magistrate; if the Magis¬ 
trate finds his case to be false, a sanction 
would be requisite under sec. 195 (1) (5), 
as the offence may be said to have been 
committed in a {>roceeding in a Court. 

It is satisfactory to us that we had arrived 
at the abovementioned decision before wc 
knew of the conclusion to which Mr. 
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J ustioe ee anti Mr. Justice Slieej^)- 

shankw tiaiue the other day, and to find 
that their judgment is in conformity with 
ours.. 

f 

Foir^hcse reasons I ^liiidc that the liulc 
must be made absolute and the proceoJings 
against the Petitioner jiiust be quasluMl. 

^vALMSLiiv, d.—agree in the judg¬ 
ment that has <.iecn delivered by tlie 
learned <'hief Justice. 

H. C. M. • Jinlr iiKidr ohsohde. 


Chauieb, 0. J. 
Shabfuudin, j. 
1916, 

11, July. 


PATNA HIGH COURT. 

[0I7IL APPELLATE JURISDIOTIO^l 
Ij. P. An*. No. 41 of 1916. 

Bajuta and ors., 
Uefendan Is, A ppollants, 

V. 

Miissam.mat Saufj, 
Plaintiff, ll"spondont. 

Rent aiiit, vulue.l below It* 100 - Whether second 
apfeoX I es—Se. \ 153, Bengal Tenancy Act (I’/// o/’ 
1885,—Setting up t tie by the De endant vi himself, 
whether involves a qnestion of title in land between 
partite having conflicting claims thereto —Concurrent 
findings of fact of Courts bel w, thsmus d of ap- 
peal for. 

Where I he IdttinlifJ brintjft a liitii for 
rent the value of tvhich ift /c,s-,v ihtin 
Jis. 100 against the I)efendant.s claiming 
that she is a raiyat of the land and that 
the Defendants are her undrr-raiyats and 
liable to pay rent to her and the Defen¬ 
dants deny that they are under-raujals 
under the Plaintiff but plead that tlnir 
father had purchased the land from the 
heir oj the admitted previous raiyat 
of the land and that they had been 
holding the land as the raiyat of the land¬ 
lord, and both the Coury betou' found 
that the. Plaintiff teas in possession for a 
large number of y^rs that the De¬ 
fendants failed Ifyat they ever 


held the land ti 
Held, that 



■thj^landlord ; 

i uas not 


ba/red under dec. 163 of tm^^cngal Ten¬ 
ancy Act, as the Courts decided^ a 

question of title to luridjrartics 
having conflicting claims thereto. 

The appeal was dismissed, there being 
concurrent findings of fm't of .the Courts 
below. 

'I’bis was an aj)peal under sec. It) of.the 
Jjetleis Patent against a judgment of the 
Jlon’bk* Mr. Justice Mullick, sitting 
singly, dated JOth May 191(), in Secoiul 
.\|)|)eal ^s’o. 1011) of 1915. 

^riie facts aj)]>ear sufficiently from the 
judgment, of the Ilon’blc l^lr. Justice 
•^Nlullick, whicl) was as follows :— 

Mi’IjLKik. j. One Newaz had a hold¬ 
ing of ten lughas odd. The husband 
of lilu' IM'iintilf was one of the sons 
of N'ewaz who predeceased his father. 
Tlie Defendant was adniitte.lly an under- 
raiyat under Newaz in resjiect of the hold¬ 
ing now in suit measuring IK cottas odd 
an<l claims to have })m’cha.sed raiyati in¬ 
terest in this area from i'alak, the sou of 
Newaz’s lu'other. 

The Plaintiff now sueft the Defendant 
for the rent of the iinder-raiyati holding. 
The cadastral survey record shows the 
Defendant to be an under-raiyat of 
Newaz. 

’ The defencje is that the Defendant has 
by his juirchasc acquired the raiyati 
interest and is therefore not liable to pay 
rent to the Plaintiff. 

An issue was raised as to W'ht>ther the 
relatkiusfaip of landlord and tenant exists 
and the Munsif came to the conclusion 
that the Plaintiff was put in possession 
of the lands by Now'az for her uiainten- 
iincc, that Palak had jiever been in posses- 
si(fn and that the Plaintiff was entitled 
to the rent claiiued. The learned Hub- 
ordinate Judge has come the same 
ffndiug. 

It is clear that as between the Defen- 
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dant and &o PlaintifE ihere ware con¬ 
flicting claims to the raiyati interest and 
although the decree is \inder Rs. 100 a 
second appeal would under sec. 153' of 
Ihe Bengal Tenancy Act lie if there lias 
been- a decision on the question of title 
. between the parties. ]|ut in my opinion 
there lias been no such decision. 11 is 
difficult to understand iqxni what basis it 
was held that the Defendant was liable 
to pay the rent claimed to the Plaintiff. 

The Plaintiff set up a gift but that 
ift has not been proved. The Defen- 
ant Bet up a |>urchase from Pulak but 
the genuineness of that purchase luu* not 
been decided. Mere iiossession by the 
•Plaintiff does not st.’em to be a valid reason 
, for holding the Defendant liable for lent. 
‘But although the lower Court’s decree 
seems to me to b(j wrong, 1 cannot upon 
the findings of the Court say that there 
is any second aiipeal. The (’ourt has 
made a mistake but as it has not decided 
the question of title, no second apj[ieal 
lies. A decision by implication is not 
sufficient. •The effect of the decree is that 
the Plaintiff is entitled to get rent tor the 
years in suit from Defendant. The ques¬ 
tion of title, in my opinion, is not res 
judicata. Ko second apfieal therefore 
lies and the preliminary objection ad¬ 
vanced by the learned Vakil for the Re¬ 
spondent must succeed. The apiieal is 
.dismissed with costs." 

Mr. Saraahd Charan Mitra for the Ap¬ 
pellants. 

Mr. Rajeiulra Prasad for the Kesiiou- 
dent. 

The Judgment of the Court was us 

follows;— , 

' Gbahier, C.. J.—^Tliis is an appeal 
under 10 of the Letters Patent 

agaimf^ a judgment- of Mr. Justice 
Mullick. It arises out of a suit brought 
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by the Bespondenm3||i rent of two 
small plots of land. Respondent 

claimed to be raiyat of IF1||^nd and she 
alleged that the l5bfeudautl^^B her under- 
raiyats and Ivible to pay rentw her. The 
Appellants denied that they wore under- 
raiyats of the Rcs|K>n(lent ani^ileaded 
that she had no right to institutnlie suit. 
They-alleged that their father had jna- 
eshased the land in 1808 from one Palak, 
the nephew and heis of one Newaz, who 
vsas, according to the case of both parties, 
formerly raiyat of this land. Both the 
Munsif and the Subordinate Judge held 
delinitely that the Respondent’s <illega- 
tions had been established, that whether 
or not Palak was the legal heir of Newaz 
it had been proved that the Respondent 
stepped into the shoes of Kewaz who was 
her father-in-law and had been in possew- 
tiori of his laud including the land now in 
question for a large number of years. 
Both Courts held definitely on the evi¬ 
dence that the Apjjellants hud failed to 
j>rove that they ever held this land as 
raiyat of the landlord. A second appeal 
to this Court was dismissed by Mr. Justice 
Mullick on the ground that a second ap- 
l>eal was barred under sec. 153 of the 
Bengal Tenancy Act. It seems to me 
that the Courts below decided a question 
of title to land between parties having 
conflicting claims thereto and that a 
second appeal did lie to thi^ Courts. The 
case indeed seems to be covered by 
authority, but in my opinion the api)eai 
to this Court ought to have been dismissed 
on the ground that both Courts below 
held definitely on the evidence that lAe 
present Re«pondent had proved that she 
had been in possession of the land as 
raiyat since at least 1304 Pasli aiid was 
therefore entitted to recover rent frew the 

1 * .* 5 

AppellaiUfeiS' ^^ ‘Should therefore dismiBB 
this appeH^il^ costs. 
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Shabfdddi^^^^I agree. 

A. K. R. . ' ; Appeal dismissed, 

*eir ? 

K-iNAlHIOH COURT. 
rCIVItAPPBLLATR J0RI5DICTI0N.;[ 

Appeal from Oriqinal Decree 
M. No. 74 OF 1913. 

Bb^ Bbhari Lal and 
anr., Defendants, 
Appellants, 

V, 

Shivanath Prasad and 
ors., Plaintiffs, 
Respondents. 

Civil Procedure Code {Act V of 1908), wo- 98 — 
Publte truet, cause of action as to^Practice of 
District Courts to enquire first whether subject- 
matter of trust is public—Public trust, if may he 
declared, when suit dismissed for want of eaiu* 
of action—Cosu if payable out of trust estate 
when no cause of action—Findings in the judg. 
tnent, immaterial to the decision, i/ appealable — 
Sec. 115, C. P. C,, revision under, of decree ^ or costs. 

Where the Plaintiffs’ suit is dismissed 
for want of cause of action, the Defendant 
has no right of appeal against some find¬ 
ings of fact which are not in his favour. 

Thakur Magundeo V. Thakuk Mama- 
DEO Singh (1) and Jamaitunnissa v. 
Lutfunnissa (2) followed. 

It has generally been the practice of 
the District Courts to enguire first into 
the question whether the trust is a public 
trust or notjond this is probably a con- 
venient course* Under sec. 92. 0. P. C., 
no cause of action arises save in a case of 
alleged breach of a trust for a public pur¬ 
pose or where the directions of the Court 
are deemed necessary for the administra- 
' turn of such trust. * 

” Where the Plaintiffs after obtaining 
sanction from the Advocate-General insti- 
flf!Ut^ a suit against the Defendant for his 

' (11 Lli. R. 18 Oal. 847{18»I). 

W L L. B. 7 AJU 60S (F. B.) (168SI. 


removal from the management of a trust 
which was alleged by the Plaintiffs to be 
a public trust and the defence was that th^ 
trust was not a public trust and that thepi 
was no misfeasance and the District Judge 
found that the trust was indeed (t public 
trust but that the. Defendant had not been 
guilty of misfeasance and so dismissed the 
suit for want of cause of action with costs 
to"be paid out of the trust estate to the 
Plaintiffs became the defence was that 
the trust was not a public trust: 

Held —That when the Judge has cowc 
to the decision that there was no cause of 
action for the suit he could not record a 
decision binding on the parties that the 
trust was a public trust and he could not 
make an order for the payment of costs^ 
from the estate as a public trust. 

Held further, that the order for costs 
out of the estate was without jurisdiction 
within the meaning of sec. 115, C. P. C. 

This was a first appeal against the deci¬ 
sion of B. L. Boss, £sq., District Judge 
of Darbhauga, dated the 14i«h November 
1912. 

The facts out of which this appeal arose 
were briefly as follows :— 

This was an action brought by the 
Plaintiffs after obtaining sanction from 
the Advocate-General of Bengal under 
sec. 92 of the Code of Civil Procedure 
against the Defendant for his removal from 
the management of a trust which w as- 
alleged to be a public trust. The defence 
inter alia was that the trust was not a 
public trust at alPand that there was no 
misfeasance as alleged in the plaint. The 
learned District Judge held that the trust 
vfm d public trust but that the Plaihtiffs 
had failed to prove that the Defendafit 
had been guilty of misfet^ance in 
connection with the trust. He\ there¬ 
fore dismissed the 'Plaintiffs’ suit but 


Sharfuddin, J. 
Roe, J. 

1916, 

8, June. 
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in view of the fact that the J defendant 
had taken a false plea that the trust was 
S, public trust, he ordered that the costs 
of the Plaintiffs should bo paid froni the' 
trust, estate. The Defendant thereupon 
preferrSd this appeal to the High Court 
agamst the finding tha^ the trust was a 
public trust. 

On a preliminary objection raised by 
the Respondent that no api'veal lay against 
a mere finding, the High Court held lhat 
no appeal lay. But the Appellants then 
preseitted a petition under sec. 115 of 
the Code of Civil Procedure to consider 
whether the order for costs passed hy the 
•(^ourt below was correctly made. 


I Dr, Dwarka Nath Mittcr and Mr. 
Baikuntho Nath Mittcr for the .\ppcllants. 

Mr. Luchmi Narayan Sinhn- for the 
'llespondents. 


The .llUKiMRNT OF THJ'. Coi UT Wiis as 

follows :— 

This appeal is directed against a decree 
of the District Judge of Darhliaiig.i dis¬ 
missing the Plaintiffs' suit. The appeal 
is by the Defendants. A ]>rt‘liniinary 
objection is taken that no api>eal lies. 
We have examined the decree and find 
that the suit was dismissed becauW (he 
Plaintiffs had no cause of action. The 
Appellant argues that he should he nl- 
• lowed to contest in appeal to this (^outt 
the findings of fact arrived at by the 
learned District Judge which are not in 
his favour. This is against the ojnnions 
expressed in Thakur Magundco v. Thakur 
Mahadeo Singh (1) and Jamaitumiissa v. 
Lutfunnissa (2). “ The findings in a 

jucigment upon matters which subse¬ 
quently turn out to be immaterial to the 
groundfi/upoii which a suit is finally 

<1> 1 Lb R. 18 047 (1891). 

18) 1. L, R, 7 All. 806 (F. B.) (1888), 
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disposed of as to the P^^tiff’s right to 
any portion of the relief by him as 

declared by -the decree amd^ij||h) no more 
than obiter d^cta and do noP^nstitute a 
final decision of the kind contemplated 
by sec. 2, cl. 2 of the Civil Rjocedure 
Code.” There is in the findin^pn this 
suit nothing wl^ch can be hereafter 
quoted against the Defendants as ree 
jwlicafa. All that Jias been decided is 
that on the suit as framed the Plaintiffs 
had no cause of action. There is nothing 
in the decree against which the Defen¬ 
dant can appeal. The appeal must be dis¬ 
missed with Icosts. In '<|the special cir¬ 
cumstances of the case we assess a special 
{deader's fee Bs. 300. 

It is next contended that that part of 
the decree which awards costs to the 
Plaintiff out of the estates in the hands 
of the Defendant is open to revision. We 
are prepared to go into that question when 
an application for revision under wee. 115 
shall have been filed. Tile decree for 
costs is not a' part of the decree itself and 
no appeal lies against an order as to costs 
only. 

[The application under sec. 116, C, P. 
C., having been filed as stated above, the 
following order was passed.] • 

By this application we are invited to 
interfere with the decree for costs made 
by the District Court of Darbhanga, 
The facts of the case briefly are that the 
Plaintiffs after obtaining sanction from 
the Advocate-General instituted a suit 
against the Defendant for his removal 
from the management of a trust which 
was alleged by the Plaintiffs to be* a 
public trust. The learned Judge a^tef full 
enquiry into the facts found that the trust 
was indeed a public trust but il^, the 
Plaintiffs had failed to prove that the 
Defendant bad been guilty of nuBfeasance 
in connection with the tniot. He fheie* 
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foro (lismissef^^*^ Plaintiifs’ Huit but in 
view of that the Defendant had 

taken as on his grounds of defence the 
plea that Ipe trust was not a public trxist 
he ordered that the costs of the Plaintiffs 
should Jj||B paid from the trust estate. 
Under^^.. 92 no cause of action arises 
save in the case of an alleged breach of a 
tnist for a public purpose or where the 
direction of the Court is deemed necessai’y 
for the administration of any such trust. 
Before the learned Judge had jurisdiction 
to decide the nature of the |X)sition of the 
l^^fendant it was necessary for the 
Plaintiffs to shew a cause of action in res¬ 
pect of some such breach or some neces¬ 
sity for a direction by the Court. From 
the moment the District Judge decided 
that there had been no misfeasance his 
jurisdiction in the matter ended. ]t has 
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generally been the practice of the Dis¬ 
trict Courts to enquire first into the ques¬ 
tion. whether the trust is a public trusS 
or not and this is probably a convenient 
course. But when the Judge has come 
, to a decision that there was no cause of 
action he could not record a decision bfnd- 
ing on the parties that the trust was a 
public trust. Therefore he could not 
make an order for the payment of costs 
from the estate as a public truet. There¬ 
fore within the moaning of sec. 115 the 
order for costs was without jurisdsctioil.' 
Tt nuist, therefore, be set aside and in 
lieu thereof an order made that each side 
will bear its own costs. We make no 
orders as to the costs of the present 
af)plication. 

Appeal diimi/ifted, 

A. K. K. Jiiile made ab-wlufe. , 


[End of Vol. XX,] 
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■ — tW!, I. See Evidence Act. 

— ■' .IX. See Contract Act. 


— 1878, XIX. See North-Western Pro- 
vincee Land Bevenne Act. 

1871, XVII. See Oudh Land 


Wranne Act. 

W 

• lin, I. See Speoi&o Bdief Act, 

—WTO, XVIII. iSee Legal Pmeti- 
nonani Act. 

8if Probate and Adminie- 


tWITia. See Ooui't of 

Wards Act. 

- 111 ^ §00 Bengal 

Local Self-Qoyemment Act. 

1897, V. See Estates 


Partition Act. 


III, s. 9 (11). See 
Bengal Tenancy Act, s. 106 • 

1908, VI. See Chota Nag- 
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pur Tenancy Act. 


1911, V. See Calcutta 
Improyement Act. 

—— (Mad.) of 1882, V. See Madras Forest 
A.ot. 

ADMINISTBATOB AND EXECtTTOB. 
Distinction a between. See Limitation 
Ordinance, secs .17 (1), 83 ... ... I 

ADMIEALTY JtJRTSDlCTION— Collision 

cae^Deoision of trial JudiM, wslaht to 
be attached to^Trlal with aid af 
Nautical Atsaseore.] In collision cases, 
no rule is better established than this, 
that when ooootions of fact alone arise, 
a Court of Appeal should be most; catary 
of interfering with tha deoieion «( n 






INDEX OF CIVIL CASES. 


Page 

ABOBIOINAL TBlB£lS in Chota Na»ur 
—^Ii^idritauce—Law applicable. See Suc- 

oession Act ... ...1082 

• 

ACCOUNT, tuft for, costs of suit pending 
reference for account.] In a suit for 
accounts where the Defendant resisted 
Plaintiffs'* claim for an account^ costs 
were awarded to the Plaintiffs up to 
and. including the hearing by the de¬ 
cree directing reference for an ac¬ 
count. J. I. J. HYAM V. THE BEN¬ 
GAL STONE CO ... ... ... 368 

ACQUIESCENCE, what amounts to-Doct- 

^ rint not to be invoked in favour of 
party .taking possession of land by 
wrongful meant.] The Plaintiff sued .» 
for recovery of ^ssession of land on 
declaration that it was included with¬ 
in his teimncy under the Defendants 
landlords 'i^o had induced him to give 
up possession of the land upon a pro¬ 
mise to pay consideration for it or in 
exchange to give lands situated else¬ 
where, neither of which, however, was 
given to the Plaintiff, Hold— That 
' mere quiescence is not acquiescence. 
Thai the Plaintiff did not stand by 
in such a manner as to induce the De- 
fendeints to believe that he assented to 
the acts of the Defendants and the 
doctrine of acquiescence had no applica¬ 
tion in the circumstances of the case. 
That the Defendants acquired no title 
to the land and the Court should 
assist th«|^ in disregard of the prln- 
oiples of justice, equity and good con- 
Boience to retain possessioii of land 
which they had seised by riuestionablo 
methods. That a Court of equity will 
not have recourse to the doctrine of 
estoppel or acquiescence for tho benefit 
of a party who does not come int(> 
Court with clean hands. JAHABADDl 
MANDAL V. DEBNATH NATH CHAH- 
DHUEY ... ... ... 657 

ACT 24, 25 Viat., c. 67, 1861. Sea Indian 
Councils Act. 

ACT of 1859, XI. See Revenue Sales Act. 

- 1865, X, See Succession Act. 

-■■■■ — 1870, VII. See Court Pees Act. 

"" ' ' — 1872, L See Evidence Act. 

.. .IX. See Contract Act. 


->>r^^^5l^VIII. See• Bengal Tenancy 

1887, VII. See Suits Valuation Act. 

- 1887, IX. See rit)vincial Small 

Cause Courts Act. 

> XII, t. 37. See Pre-emption 1018 


ACT—contd. # 

of 1882, IV. See Transfer of Property 
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Act. 

Code. 


XIV.’ See Civi^PJrocedt 
Bengal Muzac 


1873, XJX_. See North-Western Pro- 

Land 


vinoee Land l^enue Act. 

Ondh 


-ir— XVII. See 
Revenno Act. 


W7, I. See Specific Relief Act. 

Legal Practi- 


-18I0, XVIIL ^ee 

nenafo Act. 


180 , y. See Ihrobate and Adminis- 


- 1889, VII. See Succession Certifi¬ 
cate Act. 

1890, VIII. See Guardians and 


War^ Act. 

- IX. See Railways Act. 


3, 4V. See on Act. 

- 1897, X. See General Clauses Act. 

- 1899. Il.^ee Stamp Act. 

- 1907, III. See Provincial Insolven¬ 
cy Act. 

- 1908, V. See Civil Procedure Code. 

- 1908, IX. See Limitation Act. 

XVI. See Registration Act. 


1909. III. See Presidency Towns 


Insolvency Act. 

1912, IV, See Lunacy Act. 


1915, I. See I'hncrgeiicy Legislation 

J •_. _ A 


Continoiitiou Act. 

— (Bengal) of 1868, VII, «. 12. Seo Non- 

i Tafuk .688 

1870, VI. See Chdukidari 


bad 

Act. 


Wards Act. 


Local Self«OoTerumeut Act. 

1897, V. See 


1879, IX. See Court of 
1885, III. See Bengal 
Estates 


Partition Act. 

- 1898, III. s. 9 (11). See 

Bengal Tenancy Act, s. 106 . ••• 875 

1908, VI. See Chota Nag¬ 


pur Tenancy Act 


1911, V. See Calcutta 


We 

timtfaMi Ant 


Improvement Act. 

-(Mad.) of 1882, V. See Madras Forest 

Act. 

ADMINISTRATOR A ND 

Distinction • between. Sm Limitation 
Ordinance, secs .17 (1). 22 ... ... 

admiralty . 

cate— Deciiion of trial Ju«M, wemnt m 
ha attacfisd to-^Trlal with aid of 
Nautical AMeeeon.1 In collision caada, 
“o rute is better established than ^ia, 
that wh©n quoBtions of foot aloiid arloo* 
a Court of Appeal ahould bo tnoefc enuy 
ef iiaterfering with Ihn daoiaieai et « 
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admiralty JITRISDIOTION-contd. 
trial Judge who hai^ seen the witneHHeft 
and had the opportunity of forming 
his estimate of them by their demean¬ 
our. Only in exceptional cases and for 
special reasons should a (^ourt which 
has not had this advantage reverse 
le judgment of the trial Judge on quos- 
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RJVER 
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STEAM 
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JMITED) 

ADMISSION of oniP Defendant" 
dence against others. See 
Act» secs. 18, 23 

ADVERSE POSiS?^SSl(>N, possession by co- 
sharer when may bo. See Partition ... 


51 


---, Island arising in 

the sea within territorial limits—Title 
in Crown—Crown opposed by squatters 
—Crown if must prove that squatters 
had no]^ acquired title by adverse pos¬ 
session—Onus—Madras Forest Act (V 
Mad. of 1882)-—Afforestation, notifica¬ 
tion of, objection to—Trial before 
Forest Offioer—Appeal to District 
^Court—Decision or District Court, if 
final—Limitation of ordinary incidents 
of litigation to be express.] The terri¬ 
tory of the Crown does not cease at 
low water mark and its right over what 
extends seawards beyond that is not 
merely of the nature of jurisdiction or 
the like. The law in this resuet'i is the 
same in India as in the T^nited King¬ 
dom. The Crown is Uic owner. tiMcl 
owner in property, of islands arising in 
the sea within the territorial limits tf 
the Indian Empire. Where Govern¬ 
ment .seeking to constitute into a reser¬ 
ved forest certain islands which had 
formed in the bed of the soa near the. 
mouth of the river Oodaveri within 
much under three miles of the main¬ 
land, was opposed by certain persons 
who preferred claims before the Forest 
Officer under the Madras Forest Act, 
and the Forest Officer having rejected 
them, they appealed to tho District 
Court as provided by the Statute: Held 
—That the decision of the District 
Court in such eases was not final. 
When proceedings of this character 
reach the District Court, that Court is 
appealed to as one of the ordinary Courts 
of the* cefUntry, with regard to whoso 
procedure, orders and decrees, the 
ordinary rules of the Civil Procedure 
Code apply; and when an ordinary 
Court of the country is seised of a di'-s- 
pute relating to a legal right to posses¬ 
sion of, and property in. land, it w<»uld 
require a. specific linutnfi<»n to exclude 
the ordinary incidents of litigation, 
Rangoon Botatoung ComB^iiy v. The 
Collector, Rahgoo<n L. B. 30 T. A. 107: 
16 C. W. N. 961 (1912). distingui.shed and 
its ratio examined. Kamaraju v. The 
Seeretary of State for India In Gounerf, 
I, L. R. 11 Mad. 309 (1888), approved. 
Nothing is better settle than that the 
onus of establishing property by reason 
of possession for a certain requisite 
period lies upon the person asserting 
such possession; and it would be con- 


Page 

ADVERSE POSSESSION -contd. 

irary to all legal principles to permit 
a squatter to put the owner to nega-, 
tive proof that the possession of the 
squatter was not long enough to fulfil 
all legal coudiilons. The position of the 
objectors to afforestation in this cose 
was in law the same as that of persons 
bringing a suit in an ordinary Court ' 
of Justice fof a declaration of r^ht by 
adverse possession, with this difference 
only that tho pei*it>d of 12 years provid¬ 
ed by Art. 144 is extended by Art. 149 to 
sixty years. Radha Gobind Roy Saheb 
V. InoJU, 7 C. L. It. 664 (1880) uimL The 
Secretary of State for India in Council 
V. Vira Rayan, ]. 1.. H. 9 Mad. 175 (1885), 
referred to. The statement of law by 
the High Court that " it rested upon the 
Crown to prove that it hod a subsisting 
title by showing that the claimant's pos¬ 
session eoTJunenced or btK.ome, adverse 
within sixty years *’ was erroneous on 

* the above view of the onus and also 
because tho fact that islands formal in 
the sea belonged to the Crown 
was fundamental, and until adver.so 
possession against the Crow'u was com¬ 
plete that fact formed subsisting 
title” and it was'not incumbent on the 
Crown to fortify that fundamental posi¬ 
tion by any enquiry into possession or 
the acceptance of any onus on the 
subject. TJJE SECRETARY OF STATIO 
FOR INDIA IN COPNCTL v. SRI 
RAJAH CITEUKANI RANA RAO 
(P. C.) ... ... ... ...1311 

—-- against Munici¬ 

pality or the Crown. See Trespass ... 773 

-- Proof necessary 

to establish title by. See Trespass ... 77.3 

-, Title^Tby adverse 

po.sses«ion not pleaded if may be al¬ 
lowed in Court of appeal. See Tres¬ 
pass ... ... ... 773 


person acquir¬ 


ing title by, if entitled to compensa¬ 
tion for acquisition of land by Govern¬ 
ment. See Land Acquisition ... 828 

AGREEMENT to compound criminal caee 
compoundable with leave of Court only 
if opposed to public policy—Offence not 
to compoundable alleged but no eitm- 
mons issiied—Effect.] In a Criminal 
case the Magistrate after examining 
the complainant summoned the ac¬ 
cused under sec. 325, J. P. C., although 
allegntiobs were made in the petition 
of complaint of an offence under 
sec. 147, I. P. (\ also. A if ngref^menf 
was entered iid-o belwoon the i»arties 
and with the leave of tho Court the 
rase was compromised. Held —^That a 
case under see. 325, I- P. C., being com¬ 
poundable with the leave of the Court 
the Magistrate having given per¬ 
mission to compound the caee, tUe con¬ 
tract* was not opposed to public policy; 
the allegation in the petition oi com- ' 
plaint of a nnneompoundabW offence 
under sec. 147, I. P.* C., which was not 
accepted by the Magistrate when iesu- 
ing pmcess made no differeAce. 
MOTTLVr MAHAMMAD ISMAIL v. ^ 
SAMAD ALI BHFIYAN ••• ... MB 
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ALIEN ENEMY, suit against, if lies—CauM 
of action arising upon contract matfc 
after war—Internment, effect of.] No 

* matter whether the cause of action arose ^ . 
before or hfter war, an alien eiioiuy can 

be sued in Courts in British India 
and would have every right to prosecute 
his case before the Courts in accord- 

• ance ^ith the laws of procedure. Hal¬ 

sey V. Lowenteldi Ll91(il l K. B. 143 (1915), 
referred to. The fact thilt the ItWciid- 
ant has been interned does not make 
any difference as it does not cut down 
his liabilities. ABBTTL QUADER 
KHyiLIFA V. FRITZ KAPP ... GUI 

APARARKA as authority on Hindu Law. 

See Hindu Law—Succession ... t 

APPEAL from judgment of Judge of High 
Court athrming that of lower Court and 

• dissented from by his colleague' Appeal 

Court if bound by findings on which 
difl'erins .Fudges agreed. See Letters 
Patent, cl. 15 ... ... ... 2f0 

‘-, Ai)i3eal if lies when no decree 

passed. See Civil Procedure Ctide, Or. 

• 1, r. 10. cl. (2) ... ... ... 752 

, - - Ai>iiella1.e Court-bindings d fact 

by lower Court. See Fact. 

-, Case raised in first Court not 

urged in appeal, it shoubl Ik' allowed 
.to bo raided on furtlier appeal. See 

• ■ Hindu Law—Adoption ... ... (joO 

-- Order passed without jun diction 

—Api>oal from order jf lies. See liengal 
Tenancy Act, see. 153 ... ... 957 

-- under Letters J'ateni - Point not 

urged before single Judge if may be 

taken in appeal. See licttors l*ateat, 
cl. 10 ... ... ... ...1303 

-- n linSitntioii of. must be expr4‘ss. 

See Adverse Possession ... ...13JI 


ARBITRATION AND AWAJtD by Bengal 
Chamber of Commerce—Jurisdiction— 
Broker liable as principal—'Custom and 
usage of Calcutta Gunny Market~Sec. 
92, Prov. (5), Indian Evidence Act (I 
of 1B72)—Evidence of custom or usage 
incidental to contract—Indian Contracf 
Act (IX of 1B72), secs. 230 and 236.J An 
award made by the Bengal Chamber of 
Commcrco was sought to bo set aside 
by Defendants in Court on the gjuund 
that the Chamber iud:ed in excess of 
juritsKlictiou in having made the award 
in favour Of the Plaintifi's disn^arding 
the fact that the cuntra<'i in question 
was made by Plaintiffs as brokers al¬ 
though in fact the Plaiaiiffs had no 
prinoipHls and the contract was not 
therefore enfoi^ceoblo. The Plaintiffs 
alleged that there was a custom in the 
market in respect of gunny, hessian 
and manufactured jute goods by which 
^)^kers are held liable upon such coi^ 
traote and such custom being weJl- 
* known to the Chamber, the award was 
* properly made and valid. The Court 
allowed 'evidence of duetom and ueam 
to be given and held that there was 
CTftom and that the Defendants knew 
of*it. Patiram Baperjee 'v. Kankinara 
Lf. 19 o. w. N. B2a amh ^ 

i, Hald—Uat eeoe. 230 and 296 


ARBITRATION AND AWARD— contd 
of the Indian Contract Act, the former 
of which deals with undisclosed prin¬ 
cipal and the latter with falsely con¬ 
tracting as agent, were not apiilicable 
to this case. Held also, that evidence 
of usage of trdlle applicable to the con¬ 
tract which the parties inqking it knei 
or may be reasonably presumed to 
known, is adii 


Page 




instrument i 
.. Muripn, L. R. ' 

P' followed.* That the usage 

^ known to the Chamber the 

matter was within their jurisdiction 
and the award was properly made. 
JOY LALL & CO. V. MONMOTHA 
NATH MULLIK 


3(i5 


---^ Civil Procedure Code 

(Act V of 1903), Sch. il, sec. 1— Agree¬ 
ment to refer signed by adult parties 
and by guardian ad litem of a minor 
party—Application for order of refer¬ 
ence assented to by guardian but not 
signed by him—Proceedings if valid— 
Decree upon award—Revision—Review- 
Secs, 114, 115.J Sec. 1 of Sch. II of the 
(*ivil l^rocedure Code does not require 
that llio application in writing for an 
tu'der of reference should of necessity be 
sigjied by the partie.s to the suit who 
have agreed to refer the matter in 
difference to arbtWatiou. Where one ol 
(he parties to a suit being an infant the 
agreeineut to refer was signed by the 
adult parties aiul by the guardian ad 
litem of thediituni. and the parties then 
api>oared before the Trial Judge and, 
producing the agreement, applied for 
an order of reference in the presence of 
the guardian ad litem and with his 
assent. Held —Thaii the fact tlyiit the 
application was not signed by the guar¬ 
dian ad litem did not invalidate the 
proceeding. THAKUR UMED SINGH 
V. RAl BAHADCR SETH SOBtlAG 
MAL DHADllA (P. C.) ... ... 137 

ASSIGNMENT of decree Agieemcnl to 
assign decree, whether executory or 
executed—Refusal to take r.ssigninciil on 
detjrce being tinie-baiTed- Duty to keep 
decree alive whether intending assignee s 
-Specific performance, suit for. if lies. 

See Specific Performance ... ... 8W» 


A'n’AOMMENT of projierty of. company 
prior to liquidation—1‘roperl^ atlaelied 
it vests in liquidator. See CJoinpony ... 358 


ATTORNEY, admission by, if binds clientj 
An admission by an attorney, uidess 
satisfactorily explained invay, furnishes 
cogant evidence against the cijent. 
KElXlKEy GliniMN 
SREEMPTl’V SA JMT KUMAR] 
DABEE • ■ • • ••• 

___discharging himseff, If may 

detain clients' papers, pending suit— 
Lien in such case how secured—Whan 
discharged by client, except for mie^' 
conduct, if may detain papers.] Sander¬ 
son, C. J. (Woodroffe, J., agreeing).— 
Where an attorney who had been act-* 
ing for hie client in the ordinary way 
refused to go on acting for him unless 
hie out-of«poeket expenses were paid* 
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XTTOKN HflT—contd. 

that amounted to a dischai'ge of the 
attorney by himself aud he could not 
claim to retain the papers when they 
were wanted by his former client for 
continuing the litigation. He would, 
at most, be entitled toahave his lien 
pmteoted by an undertaking by the 
attorney. The same rule would 
rtof the original 
_he sho uld 

bound 
money should b< 
time for the ifecessary ot 
Bluuk ▼. Levering & Co., 35 
(1886) aud Robin* v. Goldingham, L. R. 

13 Eq. 440 ; 22 W. K. 277 (1872), followed. 
Mpokerjee, J.—If a solicitor is dis¬ 
charged by his client, otherwise than 
for misconduct, he cannot, so long as 
his costs ore unimid, be compelled to 
produce -or hand over the papers; but if 
he discharges himself he may be order¬ 
ed to hand over the papers to the new 
solicitor on the latter undertaking to 
hold them without prejudice to his lien. 

A solicitor could not be treated as 
finally discharged till the leave of the 
Court had been obtained. AtuI Chan¬ 
dra Ghosh V. Lakshman Chandra Sen, I. 

L. R. .% Cal. 609 (1909). PRABHU 
I,AL V. ECMAB KRISHNA DTJTT ... 437 


-- Attorney’s costs, if may be 

declared a charge on infant’s immove¬ 
able property recovered by suit when 
irrecoverable from next friend—Infant 
If may be sued and personal decree 
made against—Immoveable *and move- 
able property, no distinction between— 
Attorney’s hen, meaning of.] An at¬ 
torney appointed by the next friend of 
an infant to prosecute a suit for recovery 
of immoveable projierly may sue the 
infant for and obtain a decree declar¬ 
ing a chargee in respect of the balance 
of costs in the property recovered by 
the suit where it appears that there is 
no chance of such costs being recover¬ 
ed from the nmct friend. No decree can 
be made in such a suit against the 
infant personally. KUMAR KRISHNA 
DUTT V. HARl NARAYAN QANOUIJ 5.37 

—:-, application by, for dis¬ 

charge—Notice to client, sufficiency of.) 

If an attorney wishes to withdraw from 
a case oven fer good grounds, he must 
give his client reasonable notice of his 
intention so that the client may have 
a reasonable opportunity of getting 
other advice and making arri^ements 
before the hearing of the aiiplimtion of 
the attorney for ontaining his discharge. 
When an attorney gave notice ^ to tne 
client on the day previous to his mak¬ 
ing apwcation before Couri for obtain¬ 
ing his discharge and olKained the 
oMer. Held, on appeal, that the order 
murt be set aside for insnScienoy of 
notice. PRABHU LAL V. KUMAR 
KB18HNA DUTT ... ... ... 448 

lANKER, deposit with—Banker iaust fol¬ 
low specific direction of depositor even 
if he be indebted. See Owj^MCt Act. 
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BEDCHAMBER’S RULES, r. 370, incon¬ 
sistent with Code of Civil Procedure. 

See Civil Procedure Code (1888). s. 848 6^ 

BENAMDAR—Creditor in insolvency if in¬ 
cludes his benamdar. See Presidency 
Towns Insolvency Act ... ... 995 

BENAMI TRANSACTION— Test.] In cases 
where it is asserted that an assignment 
in the name oj one iierson is really for 
the benefit of another, the real test is 
the source whence the consideration 
came. SKIMATI NRITYAMONl DASSI 
V. LAKHAN CHUNDER SEN (P. C.) 522 

-PRESUMPTION—Test—Onus -See 

Sale ... ... ... ... 254 

-PURCHASE at execution bale— 

Real purchaser's remedy against benam¬ 
dar. See Civil Procedure Code. s. 66 ... 147 

BENGAL CHAMBER OF COMMERCE, 
arbitration and award by. jurisdiction. 

• See Arbitration ... ... ... 365 

BENGAL LAND REVE^IUE SALES ACT. 

Sea Revenue Sales Act. 

- LOCAL SELF-GOVERNMICNT 

ACT. See Local Solf-Oovemmont Act. 

-MUNICIPAL ACr (111 of 1884), 

s. 6 (IS)— Road over which Iho puldic 
have a right to go — Hight of conlrol of 
Municipality. See s. 30 ... ... 613 


-, $. 30—Scope 

and effect of—All roads within 
Municipal limits vested in the 
Municipality—See. 6, cl. (13) —Road over 
whieh the public have a right to go— 
Right of control of Municipality over 
such roads.] The Plaintiff brought a 
suit against the Defendant Mtinicipali^ 
for a declaration that a certain patlp 
way was private aqd for an injunction 
renraining the Municipality from 
exercising any right or control over it: 
Hold—That sec. 30 of the Bengal Muni¬ 
cipal Act does nut operate to vest in 
the Municipality all roads, whether 
^vate or not, within the municipal 
limits. Chairman of the Howrah Muni¬ 
cipality V. Khetra Mohan Mitter, I. L. 

R. 33 Cal. 1290 at p. 1304; s. c. 10 C. W. 

N. 1044 (1906), approved: That for the 
deoision of the case it was necessary to 
find whether the disputed pathway was 
a road within the meaning of sec. 6, 
d. (13) of the Act, over whieh the pub¬ 
lic hart w right to go. If the public had 
such tj^t the Municipality had oei^ 
tain lights of control over it as provided 
in the Act to prevent the road from be¬ 
coming a nuisance or the rights of the 
publio from being interfered with un¬ 
der other sections of the Act. THE 
CHAIRMAN OF MUNICIPAL COM- 
]iUSRIONER.S OF HOWRAH v. HABl 
raS DUTT ... ... ... 618 

BENGAL TENANCY ACT (VIII of 1885)— •' 

Legitimate purpose'and scope of—Governs 
relations of Umdlord and tenant only.. 

3ee Soh. HI, A^rt. 8 ... ... 878 

" ■ — '■ , - I. If exeludito 

•paratien of rules of equity in the reli> « 
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BENGAL TENANCY ACT—con,td. 

tion of landlord and tenant.] The Ben¬ 
gal Tenancy Act is not a complete Code, 

• even in respect of the law of landlord 
and tenant; much leas does it profess to ■ ' 
incorporate the general principles of the 
law ,of contract and the doctrines of 
equity jurisprudence in so far as they 
inay^have to bo applied in the determin¬ 
ation of disputes between landlords 
and tenants. BAMANBtlS BHATTA- 
CHARYYA V. NILMADHAB SAHA ...1340 


- t. 1, as 

amended by sec. 3 of Act I B. 
C..of 1907—Land in suburb of Calcutta 
let'out in 1898 for 5 years—Lessee hold¬ 
ing on till sued in ejectment in 1910— 
Status of lessee, non-occupancy raiyat— 

“ Town of Calcutta,” extension of, by 
amending Act—Limitation—Sch. Ill, 

Art. 1 (o)-j D^eudant on 16th Decem¬ 
ber 1898 took a five years’ lease frojn 
Plainflff of an agricultural holcUng 
situated within the present Municiiml * 
limits of Calcutta but beyond the limits 
of the town of Calcutta as determined 
by the proclamation of the Governor- 
General in Council, dated the 10th 
September 1794, issued under sec. 159 of 
statute 33, Gteo. TII, c. 52. Plaintiff 
on 9th November 1910 having sued to 
eject the Defendant, Held —^'i'hat until 
the Bengal Tenancy Amendment Act 
of 1907 came into force, the Bengal 
Tenancy Act applied to the case and 
Defendant had in consequence acquir¬ 
ed the status of a non-occupancy raiyat 
when the Amendment Act came into 
force, and this status was not affected 
by the pnovisione of see. 3 of the 
Amendment Act which gave a now 
definition of the expression "Town of 
Calcutta^ as used in sec. 1 of the Ben¬ 
gal T^enancy Act, making it co-exten- 
sive in area with the present municipal 
limits of Calcutta. The explanation 
added to sub-sec. (3) of sec. 1 of the 
Bengal Tenancy Act by sec. 3 of Act I 
B. C. of 1907 is an amending statute 
and not merely one of a declaratory 
character and cannot therefore be given 
retrospective operation, Held —^That the 
suit was banw by Art. (1) (a) to 

Sdh. ni of the Bengal Tenancy Act. 
JOTIBAM KHAN v. JONAKI NATH 
GH08E ... ... ... 858 


Amps 

BENGAL TENANCY ACT— contd. 

that the continuity of a transferable 
tenure is not affected by sub-diviaion or 
by consolidation. Udoy Chandra Karji 
V. Nripendra Narayan Bhup, I. L. B. 

36 Cal. 287: s c. 18 C. W. N. 410 (1909), 
commented an. CHANDBA KANTA 
CHAKBABABTl v. BAM KRISHNA 
MAHALANABISH ... k..l002 


.. . ' ■ - . . M. 6, 7—Rant, 

enhaneamant of—Part of tenura creat¬ 
ed bafbra Permanent Settlament but 
•aparatod by assignment and held at 
proportional rant- by auignee—Con¬ 
firmatory aanad if creates new tenure.] 
When a iwrt of a tenure existing at 
the date of the Permanent Settlmnent 
was asriicnad subject to oonflrmatfon by 
the lonaloTd. a aanad granted by Gic 
landterd in favour of the assignee con-' 
I .firming the transfer and sdlowing Ahe 
assignee to hold hie purohased c^iare on 
pwfment at a prqpprtionato share of the 
or^dnal rant did not ereste a new 
teanuna and the rent payable was not 
Uahla to aaluuiicamaat axoeiit in ue oii> 
Mwatanaea speolBad in ^dausM (a) and 
to jaaou 1 at' the Bengal, Tswanoy 

£St, .HadBmiaak 1^,'r'It te wall aat^ 


ky registered ini 

* 'i.^^-payment«of landlord's fee— 
posses—Purchaser allowing 
wundor to represent him to landlord— 
Effect on rent sale.] The transfer of a 
portion of a tenure waa complete upon 
registration although Gie landlord’s fee 
was not paid ana no notice of the 
transfer was given to him. Kriato 
Bulluv Ghose v. Kristo Lai Singh, 1. L. 

B. 16 Cal. 648 (18M), ChintamonI Dutt 
V. Rash Behary Mondal, I. L. B. 19 Cal. 

17 (1891), Hemendra Nath Mukerjee v. 
Kumar Nath Roy, 18 C. W. N. 478 
(1908) and Girls Chandra Guha v. 
Khagendra Nath Chatter lee, 16 C. W. 

N. 64 (1911), relied on. But where the 
purchaser sabsequent to his purchase 
allowed his vendor to represent him 
before the landlord, paying rent in the 
latter’s name, the landlord was en¬ 
titled to frame his suit for rent without 
impleading the purchaser, and the sale 
in execunon of the decree obtained 
therein passed the entire traturo. .4 LI 
MAHABTOD V. APTAHUDDIN BHliYA 355 

-, S. 22—Thika 

taken by a cultivating raiyat—Conver¬ 
sion into tenure-holder—Merger—Lia¬ 
bility to eviction after expiry of the 
period of thika— Construction of lease.] 

A thikadar is liable to eviction after 
the expiry of the period of his lease, 
even though it is found that ho was a 
cultivating raiyat with respect to the 
lands of which he took the thika prior 
to it. His interests as a raiyat became 
merged into the rights he acquired un¬ 
der the lease. MB. MANNERS v. 
SATBOGHAN DAB (Patna) ... ... 800 


s. 88, cl. 1 (a) 


—Permanent deterioration, what is.| 
The word " permanent ” in sec. 38 
of the Bengal Tenancy Act must 
in every cose be construed with /eferenco 
to mcisting conditions and when a piMe 
of land gira covered with sand the de¬ 
terioration is permanent with reference 
to existing conditions. Gouri ^tra v. 

H. R. Reny, I. L. B. 20„Cal^^ at p. 

586 flf 31. followed. BABIT I^^HNA 
SAHAY V. PALAKDHABl ROUT ...1157 

-. s. 44 (c)- 


Non-oooupancy raiyat holding oyer after 
term, it ml& be Reeled. 8ee Non-occu¬ 
pancy Baiyat ... ... ... 258 

i.i—— -, s. 45. See Sch. 

ITT, Art, I (a) 14 


Under-raiyatl laoM for a term unr 
dar nine ydart, If haritable on daath; 
of tenant wtmlii term.] A aub-laaae 
gmtted hr a laiyat for a term aob oK* 
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BKNGMj tenancy act— contd. 

rftoding nine years carries with it the 
ordinary incidents of a lease for a iei*m 
of years—one of such incidents being 
that if the lessee dies before the end 
of the term, his heirs are entitled to 
succeed him in the tenancy. Midnapore 
Zamindary Company v. Hrishikesh 
I. L. R. 41 Cal. 1108: s. c. 18 

Mondal v. 



butty, 11 C. W. N. *9 (1908). r. 

SRIMATI ABJAN BIBZ v. 

AT.i!l ••• ... ..a 7o0 

-c- a. 8S—Under- 


raiyati lease—Herilability. Sea s. 49 ... 750 


-, s. B5-“Under- 

raiyati lease for 9 years with cove¬ 
nant of renewal if valid*—Ejectment, 
suit for, at termination of term/j Not¬ 
withstanding the provisions of sec. 

85 of the Bengal Tenancy Act, a stipula¬ 
tion in a lease granted by a raiyat to 
an uiider-raiyat that after the expiry 
of the nine years for which the lease 
wo^s granted, the raiyat would grant the 
under-raiyat a fresh lease of the land in 
valid. All Mahomed v. Nayan Rajah, 

15 C. L. J. 122 (1903), followed. Abdul 
Karim v. Abdul Rahaman, 15 C. L. J. 

672: s. c. 16 C. W. N. 618 (1911), referred 
to. When there is a covenant for re¬ 
newal, if the option does not state the 
terms of the renewal the new lease 
would be for the same period and ofj 
^e same terms as the original lease in 
respect of all the essential conditiouh 
thereof mcoept as to the covenant for 
renewal itself. If it is possible to inter¬ 
pret an agreement between the parties 
so as to maike it operative, effect should 
be given to 4t ana the contract should 
not be pronounced unenforceable. 

Held—^That the only reasonable interpre¬ 
tation of the covenant in this case was 
that the parties agreed that the Ic^use 
would be renewed on the same terms j 
and for the same period as the original 
lease. LANI MIA v. MCHAMMAT) I 
BASIN MBA ... ... ... 9i8 . 

■-^- ». 85. cl. (2) ! 

—Under-raiyati lease for a term ex- 
oebding 9 years, if void—Objection 
by trespasser—Oral evidence and ad- 
misaion by the raiyat, if admissible 
to prove tenancy—Prior possession as 
tonan^Putra-poutradikramay, meaning 
of.] Where an under-raiyat by virtue of 
a registered sub-lease created in his 
favour by a raiyat for a term described 
aa putra-poutradiicramay ” sued the 
Defendai^ for ejectment on the ground 
that they were trespaesers he also 
sought to prove hie tenancy, frrespeetive 
of lease, by an adinissiou of the 
raiyat &at he granted the lease to tho 
Plaintiff and took telami frehn him and 
that Plaintiff obtained possession of 
the remainder of the land covered by 
the lease, Held^That Plaintirs lease 
was tor a term exceeding 9 vears and 
as su^ it was not admissible ill' evi- 
denoa and did not create any titie in 


Peige 

BENGAL TENANCY ACT-contd. 

the Plaintiff. Jarip Khan v. Dorfa 
Bewa, 17 C. W. N. 59 (1912). followed. 

Held —^That the admission of the raiyat, ^ 
being evidence relating to tho transac¬ 
tion of the lease in respect of which 
there was a document, was not admis¬ 
sible in evidence and possession by 
Plaintiff of other land covered by* the 
lease, even if proved, was> not sufficient 
to prove Plainjfiff^s tenancy in the land 
in suit. Held —Further, that having re¬ 
gard to the expression putra-poutradi- 
kramay ” the patta grajited to the 
Plaintiff was perpetual lease. iCAHTlN 
MANDAL v. BAMA CHARAN MANBAL 182 

-, 85 (2)- 

Lessee inducted on land by a void lease 
if may plead lease void. See Itlstoppel 1346 

--- , s. 93 —l?ecoiv(>r 

if may be appointed in proceedings'to 
appoint common manager. See Civil 
•Procedure Code, Or. 40, r. 1 ... ...1009 

- , e. 106 , before 

amendment by Act III, B. C. of 1898 
—Decision of question of rent-free title, 
by settlement officer under, if operates 
as decree—Jurisdiction to decide ques¬ 
tion—Act III, B. C. of 1898, s. 9 (1).J 
Sub-Kcc. (1) to sec. 9 of Act 111 of 
1898 B. C. (which came into force 
on 2nd November 1898) did not 
give the force and effect of a (Uvil iVnn-t 
deM^ree to the decisioji of a di.Hputc by 
a Settlement Officer fuissed before the 
Act *came into force, which it was l;f - 
yond tho jurisdiction of the Revennr 
Officer to decide under sec. 106. When* 
in the course of a proceeding under 
Chapter X of the Bengal Tenaiic^y Act. 
the Settlement Officier decided ^on 17th 
April 1897 that the DefondaTits had 
failed to establish their allegied rent- 
free title, and on the basis of this deci¬ 
sion rent was subsequently sottlcnl and 
the record finally published on the Isl 
December 1898: Held, in a subsequent 
suit by the landlords against the Defend¬ 
ants ror assessment of rent of the land, 
thgt the Settlement Officer had no juris¬ 
diction under sec. 106 of the Bengal 
Tenancy Act as it stood before the 
amendment to decide a question of this 
character and his decision did not pre¬ 
clude the Court from determining the 

S uestion of lakhiraj title on tho merits. 

onay Pa$ v. Keshi^b Pruthi, 8 C. W. N. 

74J (19(l4).^adha Kishora v. Durgiindth, 

1. L. K ffi Oal. 162 (1904), Secretary of 
State for India in Council v. Nitye 
Singh, I. L. B. 21 Cal. 38 (18^3), Dharani 
Kant Cahirt v. Gaber Ali Khan, I. L. 

R. 30 Cal, 339; s. c. 7 C. W. N. 33 (1902) 
and Karmi Khan v. Brojo Nath Oas, 

I. L. R. 22 CaJ. 248 (1894), referred to. 
Nobin Chandra v. Radha Kishore, Id C. 
W.^N. 869 (1907), coinmented on. c 

MA^ARAJAi*^ BIRENDBA KIHORE 
MANTRYA BAHADUR v. KALITARA 
DEBT ... ... ... ... 275 

--, e. 10BA—Deet* 

tion of Speclgl Judge in a^al from 
order of Settlement Oflieer' in prooitfijN^ 
ing under eee« 109 aflowing etihaficM 
rent on haeie of excefi area, if open to 
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BENGAL TENANCY ACT—contd. 

mond appeal to High Court—Finding 
. of fact based on erroneous interpreta¬ 
tion of cpntract.] In a proceeding under. ^ 
sec. 105 of the Bengal Tenancy Act the 
landlords^ case was that the area in the 
occupation of the tenant as found on 
measurement in the settlement proceed¬ 
ings under Chap. X of the Bengal 
Tenancy Act by tJie Te"^nue authorities 
^xeeed^ the area mentioned in the 
kabuliyat wherein it was stipulated 
that the landlord could have the land 
measured within the term and if the 
area or the classification was found to 
be wrong the tenant would be bound to 
pay additional rent or be entitled to a 
I’eduction as the case might be. The 
landlord claimed assessment of rent on 
the difference between these two areas 
and prayed for a fair and equitable rent, 
being, settled for ail the lands in the 
holding. The tenant denied that he wa^L 
in possession of excess lands. The 
Settlement Officer found that the ten¬ 
ant was in occupation of excess area and 
he assessed fair rent on this basis. In 
appeal the Special Judge held in sub¬ 
stance that the tenant was not in occu¬ 
pation of excess lands because he must 
be deemed under his contract to be in 
occupation of the area mentioned there- 

• in. Against this decision of the Special 
Judge the landlord preferred an appeal 
to the High Court, Held—That when in 
a proceeding under sec. 105 of the Ben¬ 
gal Tenancy Act the Settlement Officer 
is asked to increase the rent under sub¬ 
sec. (4) in ar(‘(>rdance with the rules 
laid down in sec. 52 and the claim is re¬ 
fused on appeal to the Special Judge on 
the groijpd that the land of the tenant 
is not proved to be in excess of the 
area for which renl has been previous¬ 
ly paid a second appeal to the Hiirh 
Court is not barred by sec*.. lOOA of the 
Bengal Tenancy Act. That in the pre¬ 
sent ca.«3e a second appeal lay to the 
High Court and should also sucoeed on 
the merits, inasmuch as the finding of 
the Special Judge involved an curor.of 
law. JNANADA KTTNDABT CHOW- 
DHURANI V. ABIT SHETK-1F. B.) ... 42« 

t. 118. See 

...1097 


116. «ee 


Sch. Ill, cl. 1 (a) ... 

Sch. Ill, Art, 1 (a) ... 

-----, t. 12# (2) (a) 

—Zerait land let out to tenant claimed 
fl*—Tenant's admission in kabuliyat If 
admissible.] The new sub-seo. (2) (a), 
to wc. 120 lyhich shows that '^any of her 
evidmee that may be produced ** does 
not include an agreement or a compro¬ 
mise between the landlord and the 

^ tenant, con firms the view taken in^the 
case of Slier Bahadur v. MaokenafI, 7 
C. N. #00 (1902), that a s^tement 
made in a kabuliyat executed after the 
8nd. March fliat the land is aeralt 
ma not ailmisalbl6f not op the grround 
ttat It waa mA included the es:pres- 
mon ' any other, evidence that may be 
•Pi^Med but for the reason that when 
tne Iiigialatiire expreasly made evidoaoe 


14 
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BENGAL TENANCY ACT-^contd. 

of letting before the 8nd March JUBBS 
admissible in proof of the character of 
the land, they must be intended to ex¬ 
clude evidence of letting after the 2iid 
March 1883. Where therefore the only 
evidence to prove that land let out for 
a term of seven years expiring ou^4th 
Juno 1909 was zerait was a recital tdithe 
effect in . 

— ^^^K^fF^vkOnce of the alleged 

of th% land. Nilmoney 
Jr^ii^aburty v. Bykant Nath Bara, 1. 

B. 17 Cal. m (1890), AJodhya Prosad 
V. Ram Golam, 18 O. W. N. 661 (1908), 
Bhagtu Singh v. RagbiBiath, 13 C. w. N. 

994: B. c. 9 Q. L. J. 15 (1908) and Masu- 
dan Singh v. Goodar Nath Pandey, 1 
C. L. J. 456 (1905), referred to. GAN- 
PAT MAHTON V. BISHAL SINGH ... 14 


s. 153—Rant 


suit, valued below Rs. 100—Whether 
second appeal lies—Setting up title by 
the Defendant in himself whether In¬ 
volves a question of title in land between 
parties having conflicting claims there¬ 
to—Concurrent findings oMact of Courts 
below, ditmissai of appeal for.} Where 
the Plaintiff brings a suit for rent the 
value of which is less than Bs. 100 
against the Defendants claiming that 
she is a raiyat of the land and that the 
Defendants are her under-raiyats and 
liable to pay rent to her and the De¬ 
fendants deny that they are under- 
raiyats under the Plaintiff but plead 
that their father had purchased the lain! 
from the heir of the admitted previous 
raiyat of^he land and that they had 
been holding the land as the raiyat of 
the landlord, and both the Courts below 
found that the Plaintiff was in posses¬ 
sion for a large number of years and 
that the Defendants failed to prove 
that they ever held the land as raiyat 
of the landlord; Held, that a second 
appeal was not barred under sec. 153 of 
the Bengal Tenancy Act, as the Courts 
below decided a question of title to 
laud between parties having conflicting 
claims thereto. The appeal was dis¬ 
missed, there "being concurrent findings 
of fact of the Courts below. BABTTA v. 
MUSBAMMAT SABTJ (Patna) . .13.52 

a. 153—Gues- 


tion of title raised but not decided by 
Munsif exercising final jurisdiction— 
Appeal to District Judge If lies-—District 
Judge deciding question of title in ap¬ 
peal—Second appeal if HesJ Tn a suit 
to recover arrears of rent (the i^ounviu 
claim being less than lis. 60) the Defen¬ 
dant objerteti that the Plaint iff was his 
benamldatu The Munsif, who had final 
juriRdictioB under tsec. 153 of tbe Betx~ 
saI Tenancy Act. declined to (fo into 
the quentinn of title but diemiReed tbe 
suit on (be ground that the Plaintiff had 
failed to prove realisation of rent from 
the Defendant in previous yeara. The 
Plaintiff appealed *o the Daitiitct Jndge 
and also prsCexred an appiieaAiflin Hot 
revision under the pvoviae te me, US. 
SlM Bietriot Jndie omeraled mm jDe. 
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BENGAL TENANCY ACT—contd. 

fendant's objeotion in the appeal that 
no appeal lay under sec. 153, and found 
for the Plaintiff on the merits. Held 
—^That no anpeal la^ to the District 
Judge from the decision ^f the Munsif 
as no question of convicting title was 
cided by it; and the decision of the 
Btriot Judge to the contrary was erro- 
" _" appeal lay 

gsm^kliar Basinif 23 

overruled. Held, pfr Sanders 
That an appeal lay from the de^ 
the District Judge, which decided 
question of conflicting title under sec. 

153, Bengal 'I^nancy Act. Bhagabati 
Bewa V. Nanda Kumar Chuckerbutty, 


12 C. W. N. 835 (1908), explained. Per 
Mookorjeo, J,—Whore jurisdiction is 
usurped by a Court in passing an order 
against which an appe^ would lie if if 
had been passed with jurisdiction, an 
appeal against the order cannot be de¬ 
feated on the ground that the order 
was made without jurisdiction. Bhaga^ 
batl Bewa v. Nanda Kumar Churker- 
butty, 12 C. W. N. 835 (1908), Abdul 
Hotsotn V. Kashi Shahu, I. L. R, 27 Cal. 
362 (1899), Meenakshi Naidoo v. Subra- 
maniya Sastri, L. R. 14 I. A. 160 (1887) 
and Ran jit Mtsser v. Ramudar Singh, 
16 C. L. J. 77 (1912), discussed. The 
Court directed the District Judge to 
deal with the application for revision 
under the proviso to sec. 153 of 
the Bengal Tenancy Act. OANGADff A7{ 
KARMAKAR v. SEKHAR BASTNT 
DA8YA ... ... ... 


-, s 153—Second 

Appeal, whether lies—Tenant claiminy 
maff, as jeth raiyat— Meanings of joth 
raiyat and mafi.] Where in a rent suit 
valued at less than Rs. 100, the teiianf. 
claimed Rs. 3-5 as. as mafi on the whole 
rout on the ground that he was a jeth 
raiyat and the District Judge allowed 
the mafi and the landlord preferred a 
second appeal. Held, that no second ap- 
TOol lies under sec. 153 of the Bengal 
Tenancy Act, as it does not involve a 
question of the amount of rent annually 
payable by the tenant. Jeth raiyats 
have to perform certain duties under 
the landlord, as for example, calling 
tenants ^fo]^ the collection of rent and 
such similar duties and for that they 
are cdlowed by the landlord, by way of 
wages and instead of payment in cash, 
a msH from t:he total rent instead of 
payment in cash* Mall is not rent 
oause it is a sum of money payable by 
the landlord to the tenant, whereas rent 

the 
the 

V. 

...1207 


is money payable by the tenant to 
landlord and mafi is a set-off against 
rent. SHAIKH SAFAIT KORAIN 
SHAIKH VAIZUDDIN (Patna) 


-, «• 155—Suit to 

eject tenant under—^lAmltation. "See 

LimitaJSbn Act, Sch. I, Art, 82 v 66J 

-—, as. 128, 124, 165 

—Sale aubjeet to registered and nctIBed 
incumbraneee—Amount bid Jess than de¬ 
cree with eoets—Sale if one under Civil 
Proo edu re Code*] Wliere a tenure is 
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BENGAL TENANCY ACT—contd* 

notified for sale subject to registered 
notified incumbrances, the sale which ^ 
takes place operates as one under 
sec. 164, sub-sec. (1) of the Act and 
not as a sale under the Civil Proce¬ 
dure Code, even though the amount for 
which it is sold does not reach a sum 
sufficient to liquidate the amount cHl 
the decree a^d costs. The procedure 
in sec. 165 is permissive anil enacted 
solely for the benefit of the decree- 
}u*kler. Banbehari Kapur v. Khetrapal 
Singh Roy, I. L. R. 88 Cal. 923: s. c. 16 
C. W. N. 259 (1911), referred^ to. 

ISTAWAB SIR SAIJMULIiA BAHADUR 
V. RAHEMDDl ... ... ... 156 


-, s. 170 (3)— 

Occupancy-holding, purchaser of, if 
may deposit, when holding put up to 
sale in execution of rent-decree against 
his vendor —** Interest voidable on the 

t sale.”! An unregistered purchaser of a 
lion-transferable occupancy-holding is 
entitled to make a deposit under sec- 
170, (3) of the Bengal Tenancy Act 
when tne holding has been advertised 
for sale in. execution of a rent-decree 
obtained subsequently to his purchase 
by the landlord against the registered 
tenant—and this even though he has 
been in posse.s.sion of the holding for 
less than twelve years. Tarak Das Pal ' 

V. Harish Chandra Banerjee, 17 €. W. N. 

163: w. c. 16 C. L. J. 548 (1912) and 
Dayamayi v. Ananda Mohan Roy, 18 C. 

W. N. 971 (1914), referred 1o. He has 
an intere.st in the holding which is 
viodable on the sale. ATIAMADULLA 
CHOWDRY V. PUAYAG SAHU ... V) 

-s. 170 (4)- 

Bight of purchaser of occup2nc;r-hold- 
ing to sec aside sale by deposit. See 
Civil Procedure Code, Or. 21, r. 89 ... 46 


8. 182—Home¬ 


stead land, if means land capable of 
being used but not actually used as 
homestead—Homestead land if must be 
held by raiyat of samb village and un¬ 
der tame landlord—Agricultural pur¬ 
pose, storage of corn if.] There is 
nothing in the language of sec. 182 of 
the Bengal Tenancy Act to justify its* 
reetriotion to oases where the home¬ 
stead and the holding are situated in 
one village and are held under one 
landlosd. The section is not applicable 
where it^s established that the land is 
not used by the raiyat as his home^' 
stead, and it is not sufBoient for the 
raiyat to show that the eharacter of 
the land is such* as would justify its 
use as a homestead. The provisions of 
the Bengal Tenancy Aot are applicable 
to all lands used for anioultuiid puiv 
poses and are not restrieted to such 
labds alone as are actually under oulti-< 
vation* Land taken with a view to 
gather and store thereon crops raised in 
adjacent lands actually cultivated by 
the raiyat is land us ed f or agrionltuml 
[>86% BINA NATH NAG v. 8A8I 
DET TABAFDAB f. 560 


s. 124. See 


m 


Boh. in, Alt. 2 
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BENGAL TENANCY ACT—contd. 

-, Sch. Ill, cl. 1 

(a) —^Khas khamar land held by tenant 

* under lease for term—Suit for kkas 
possession brought, more than six months 
after expiration of lease—Limitation- 
Heading of Chapter if may be looked 
at for construing sections.] The Plain- 

.* tiff a sued for knas possession land 
* . held by the Defendants under a lease 
for five ^ears on the ground that they 
were entitled to re-entry at the expira¬ 
tion of the aneement. It was found 
that the Defendants were not in posses¬ 
sion, .pf the land before, they entered it 
under their lease and that the land in 
suit was khas khamar. The d&it was 
bro^ht more than six months after the 
expiration of the lease:* Held —That the 
Defendants were ngt included in the 

• term, non-occupancy raiyat " within 
cl. 1 (a)^ Sch. 3 of the Bengal Teifttncy'' 
Act and the suit was not barred. That 
ilie Court could look at the heading of * 
Chap. XI of the Bengal Tenancy Act 
for the purpose of construing the sec- 

• tions. DWAUKA NATU OHOWDHnRI 
V. TAFAZAl? lt.\llMAN SAIIKAR 


..—, Sch. Ill, Art. 

(1) (a). See s. 1 ... ... ... 258 


-, Sch. Ill, Art. 

(4) (a) —Zerait land—Suit for ejectment 
—Limitation.! A suit to elect a raiyat 
of zerait land brought more than six 
months after the expiry of the term of 
his lease is barred by Art. (1), (a), of 
Sch. Ill of the Bengal Tenancy Act, 
sec. 45 of the Act which avos not appli¬ 
cable to zerait lauds under sec. 116 
having been replaced by the said article 
which is applicable. CANB.AT MAH- 
TON V. HTSHAL SINGH 


14 


-:-, Sch. Ill, Art. 

2—Limitation—Agricultural purpose if 
necessary for lease to come under the 
Tenancy Act—Transfer of Property Act 
(IV of 1882), sec. 117.J T4e Plaintiff 
sued to recover arrears of rent due un¬ 
der two kabuliats given in respect of 
agricultural lands leased to the Defen-* 
dant. The leases were muitagiri leases 
, and contained the provision that *'the 
, mustagir shall enjoy the parti land 
which may be converted into culturablo 
^ land in the jamabandi of the mauza 
which may be increased till the term of 
the settlement/' Hold per Fletcher, J. 
—That one of the Ifurposes for which 
the leases were granted was to autho¬ 
rise the Defendant to^ bring under culti¬ 
vation the waste land which is obviouslv 
an ap^ricultural purpose and the period 
of hmitation aimhoable to the suit 
was that provided under Art, 2 of Sch. 
HI, Bengal Tenancy Act. That even if 
t)|e leases were held not to* be for agrl-^ 
cultural purposes they were governed by 
• the Bengal Tenancy Act for the •pur- 

* poses of limitation. Burnamoyi Dassi 
V. Burna IMoyl Choudbranl, I. L. B. 23 
Cal. m (1805). Par Kionardson, J.— 
Whether the leases which ■ were tem¬ 
porary leases relating to agricultural 

• lands granted to a rent farmer, were 
or were not leases for agricultural pui^ 


Fom 

BENGAL TENANCY ACT—concld. 

poses, the Bengal Tenancy Act ajpplied 
and the pe^od of limitation applicable 
was that provided by that Act. That in 
view of the cases, Durga Prosad v. 
Brindaban, I. L. R. 19 Cal. 504 <1892), 
Peary Mohun v? Sreeram Chandra, 6 O. 

W. N. 794 (1902) and Burnamoyi Di 
v. Burna Moyl Choudhrani, 

Oal. 191 



^'^\^#^ninriculturar purposes it is 
only to the Transfer of Pro¬ 
perty Act and is not governed in any 
respect by the Bengal 4?enancy Act. 

Per Fletcher, J.—Although a muitagiri 
lease is sometimes and perhaps usually 
a lease to a middleman yet in Bihar 
the term is applied frequently to tem¬ 
porary leases instead of the word thika. 
RASH BEHABI LAL MTTNDBR v. 
TILUKDHAEI LALL ... ... 485 


---Sch. Ill, Art. 

3—Legitimate purpose and scope of— 
Governs relations of landlord and ten¬ 
ant only—Special limitation—Dlsposecs-H 
Sion sufncient to deprive tenant of right 
of suit.) In determining what Art. 3 
of Sch. Ill of the Bengal tenancy Act. 
means the purpose and Bbope of the 
Act, which governs the relations of 
landlord and tenant only, must not be 
left out of sight. It was not the design 
of the Act to deprive a tenant of the 
rights that ne otherwise possess against 
a third person between whom and him¬ 
self there was no relationship of land¬ 
lord and tenant. It was only intended 
to deal with such rights as existed be¬ 
tween landlord and tenant. To deprive 
a tenant of his right of suit there must 
be a plain dispossession within the 
meaning of Art. 3 of the Schedule. 
KRISHNA CHANDRA BAODl v. 
SATISH CHANDRA BANBRJI ... 872 


BROKER liable as undisclosed principal— 
Custom and usage of Calcutta Ghnny 
Market. See Arbitration ... ... 365 


BROKERAGE—Where the owner of an oil 
mill gave the following letter to a 
broker: **1 agree to allow you to sell 
my mill at Ils. 40,000 only. Yqu will 
get brokerage 5 per cent, on •the same 
when the mill will be sold through you. 
This condition is to be in force till a 
fortnight (15 days) from date," Held— 
That the broker would be entitled to the 
commission if he introduced to the 
seller a purchaser within 15 days who 
was ready and willing, to purcMse the 
mill for Rs. 40,000. Woodroffe and 
Mookerjee. JJ-. h^Id on the evidence ^ 
that the brolftr hod not uitroduced a 
purchaser within the time limit of the 
Aorreement and was not entitled to re^ 
C(^ brokerage tbereunder. LALUBE 
MAHOMED V. DADABHAI JIBANJl 
OHZDAB ••• •” ••• 


__CONTBACT terminable 

by parties by three months' notice be* 
fore the end of the term—UnderHprttkdr 
who had notloa of brokera,# oonSNitt 


a 




xlll 
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J5U0KERAGK CON 111 ACT-con td. 

if may claim damages for whole term 
when brokerage contract legally termi¬ 
nated before expiry of term—Under¬ 
broker wrongfully dismissed before 
brokerage contract^ terminated— 
Damages, measure of—Brokerage con- 
ftract, if terminable by fresh agreement 
-Under-broker, If may insist on termi- 

family, 


fage 



liy family, 

death of co-gnrcener- 
(IX of 1872), s. 258, < 

of Hindu law, if to be 

By an agreement between A and B, 
dated 31st May 1911, the former appoint¬ 
ed the latter to act as broker for him 
for 5 years or for such further period 
as might be mutually agreed upon 
between the parties. It was provided 
in the agreement that it might be deter¬ 
mined by either party by giving three 
months^ notice to the other party. In 
pnrsuance of another term of the said 
agreement B (the broker) appointed C 
to act as under-broker for him during 
the subsistence of the said agreement 
and C (the under-broker) had notice 
of the said agreement. On 12th August 
1912, the broker B, wrongfully dismissed 
the under-broker C, and subsequently on 
2nd December 1912 in good faith entered 
into a second agreement with A incon¬ 
sistent with the firsi. Held, in a soil 
by C againsi H for wrongful terun’na- 
tioii of the niider-brokerage (.ndrail, 
that as <he nndor-!)i*okei*ago imdract 
depended upon the subsistenee ol‘ the 
brokerage emitiaet and the latter con- 
tract was validly terniiriated on the 2iid 
December 1912, the uiider-br(»kerage con- 
irnct also came to an end on the same 
day, and tfie Plaintiff was entitled to 
recover damages as for the period from 
his dismissal on the 121h August to the 
tenriination of the contract on 2nd De¬ 
cember 1912, Per Mookerjee, J.—That 
the three months* notice reqiiired by 
the contract between A and ft was for 
the benefit mid protection of the con¬ 
tracting j)ar(ies theinselv€>s and C was 
not entitled lo niake a grievance that 
t either party has allowed the other to 
determine that agreement without in¬ 
sisting on the prescriljed notice. Where 
X amd V members of a joint family (of 
which Y was the^ karta) carrying on a 
joint family business entered into a 
contract of under-brokerage and X sub¬ 
sequently died; but Y and the other 
party to the contract went on dealing 
with each other as if the contracd sub¬ 
sisted: HsMj par Curiam.^ that XV 
death did not terminate the routriict. 
Par Mookerjee, J*—Where there are 
two joint agents and one Of them dies, 
upon his death the contract of* a gene v 
terminates only so far he is concerned, 
but not as regards the surviving agenl. 
^e rights and liabilities of eopnropuers 
in a joint Hindu family cannot be de¬ 
termined by exclusive reference to the 
Indian Contract Act, but must be cfin- 
sidered also with regard to the geucTal' 
rules of Hindu Law; according to theso 


BllOKEEAGE CONTHAOT—concld. 

rules, the death of one of the co-par- 
ceners does not dissolve a family part¬ 
nership, RAGHUMULL v, LUCH-* 
MONDAS ... ...70a 

CALCUTTA HIGH COURT, decision of, 
j binding upon Patna High Court, until 
dissented from by Full Bench. 8aa . 

I Patna High Court ... ... 983 

i CALCUTTA IMPROVEMENT ACT (Y, B. 

C. of 1911), $. 71—Special Tribunal, if 
I Court, ana may call for records of other 
I Courts—Land Acquisition Act (I of 

1894), sec. 53.J The Special Tribunal 
constituted (o hear references dgaiiist 
orders passed by the (-alcutta Iiuprove- 
ment Trust has been constituted a 
Court under the Land Acquisition Act 
of 189-1 and, under sec. 53 of that Act, 
is governed by fhe provisions of the 
C^ode of Civil Procedure and has the 
powers of a Judge under that (Jode. 

* 'The power to call for the records of 
other Courts is a power which is in¬ 
herent in the Judge of a Land Acqusi- 
tion Court and consequently in the 
Special Tribunal. NARE8H CHANDRA 
BOSE V. HIRA LAL BOSE ... ... .Tin 

CAUSE OP ACTION—Defendant admitting 
Plaintiff's title in written statement, 
though claim notified before suit—Suit 
if may be dismissed for want of cmi^e 
of action. See Pleadings ... ... 

CHAMBER OF (?0MMER(H:. BENUAL 
Arbiiraiion luid award by -Jurisdiction. 

See Arbitration ... ... ... •«:. 


! 

I 


CIIAUKIDARI ACT (VI, B. C., of 1870), s. 1 
—Simanadari land, if chaukidari 

Chakran land—Bengal District Gazetteer 
for Bankura, referred to, ik the absence 
of findings by Courts.! Where the ques¬ 
tion was whether certain lands in thann 
Indas in the District of Bankura and 
called simanadari lands*' wore 
chakran lands" within the meaning 
of sec. 1 of Act VT, B. C* of 1870, the 
High Court, in second appeal, in the 
^ absence of any finding on the point of 
the lower Ajipellate Court held, on 
reference to the Bengal District 
Gazetteer of Bankura, that the ,im- 
anadar, performed the duties of ehau< 
kidar, and stj Act VI of 1870 applied to 
the case. liALU DOME v. BE.TOY • 
CTTAND MAHATAP . . 404 


—~ , CEfAKBAN—Control of 

(xovwnment over private chakran if 

See Bemtuid ... ...ISt.'! 

CHOTA NAGPUR, lex loci custom of. 

See Grant ... ... sTB 


———;-aboriginal tribes in— 

Inheritance amnnast—Law applicahle- 
Tndian Succession Act or enstom. See 
* Succession Act ... ... . ...1082 

--- MAHARAJA OP, . 

grants by—Custom of primogeniture-* 
Resumption. See Grant ... ... 876 

CllOTA NAGPUR TENANCY ACT (VI, 

B. C., of H08)j t. 47. Sea sec. 881 ^ ...1248 

* ' " 1 M III ■ ■ ■— I* I III I _—tD 

83, 87, 258—DiSRUte under s. 88, Jurist 
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CHOTA NAGPUR TENANCY ACT-contd. 
diction of Settlement Officerj upon such 
disputOi to record entry that tenure 
mundari khuntkati—Suit for rent in¬ 
stituted under Act X of 1859— 
Decree and purchase by landlord in ex¬ 
ecution after Chota Nagpur Tenancy 
Act brought into force and land record¬ 
ed . as above at Settlement—Title to 
tenure.] Under sec. dt3 of the Chota 
Nagpur Tenancy Act, the Settlement 
Ofi&cer has jurisdiction t<f decide a dis¬ 
pute betiveen landlord and ienanl as to 
whether the latter was a mundari 
khuntkatidar and to record an entry to 
the.^ effect in the record-of-rights. 
Where pending a suit for rent brought 
under Act X of 1859, the C3hota Nagpur 
Tenancy Act VI of 1908 B. C. cainc iijLlo 
operation, and the landlord in execu¬ 
tion of the decree obtained in the suil 
put-up the holding to sale and i)ijrchus¬ 
ed it, but meanwhile in the course of 
seitlombnt proceedings the land was re¬ 
corded as the mundari khuntkati of * 
the Dofemlaiit. Held —That although 
the new Act did not apply to the suit, 
it governed proceedings in ex ecu lion 
iiisiituiod after the suit had termina¬ 
ted in 11 decree; and the entry that the 
land was the mundari khuntkaiti of the 
tenants being conclusive evidencM* under 
sec. 250 of the Act, the lundioid acquired 
.no title in the laud. JCKJENDKA 
NATH DEY v. GO\'U SlNGTl 582 

--^ 8$. t84, 

191 (2), 208 (2), 210—Reiivt decree 

—Execution by arrest of judgment- 
debtor in the first instance, if 
legal—Effect. | A landlord who has 
obtained a decree for rent of a tenure 
under the Chota Nagpur Tenancy Act 
may proceed at once to execute it against 
the persoff of the. tenant and he is not 
bound to put up the tenure to sale in 
the first instance. The warrant of ar¬ 
rest so taken out will only stay nro- 
ceedingH for sale of the tenure. Sec. 

191 (2) of the Chota Nagpur Tenancy 
Act which refers to a person arrested 
in execution of a decree for money has 
no application to such a case. THAKTTR 
MADAN MOHUN NATH SAHT TJEO 
V. MAHARAJA PRATAP UDAI NATH 
SAHI DEO ... ... ... ill 

-, s. 231— 

Mortgaga-^decree—Execution sale—Pur¬ 
chase by decree-holder—Application by 
Judgment-debtor to set aeide sale—Limi¬ 
tation Act (IX of 1908), Sch. I, Art. 166, 
or t. 281, Chota Nagpur Tenancy Act 
(VI, B. C„ of 1908), applicable.] In 
ezeoution of a mortgage-decree, the 
mortgaged property was sold on 21 st 
December 1912 and was purchased by the 
d^ree-holder and the sale was confiiw- 
ed on the 15th February 191.3. On 28th 
August, 1914, the judgment-debtor ap- 
ewM to set aside the sale on the grotHid 
that under sec. 47 of Chota Nagpur 
TenanTcy Act. the sale was null and 
yoid; Held—That the application was 
barred by limitatton, if not under Art. 

IM <d! the Limitanon Act at any rate 
Spder see. 281 of the Chota Nagpur 
Tenancy Act. NILMONI GOSWAMT 
V. SOBAN MAJHl (Patna) ...1248 


CIVIL PROCEDURE CODE (Act XIV 0 # 
1882), s. 230—Application for execution 
—Court to which should b4 presented. 
See s. 637 ... 

s. 232 —Ah- 




■- ----^ am—' yi-n- 

signment in writing-Koi'usiil to take 
assignment oiiadecree being time-barred 
—^Duty to keep decroo alivo whether in¬ 
tending ossigjioo’s. See Specific Pen- 
formance ... ... ... ^866 



lay be issued—Notice _ 

Tq ^ revivon^ See Limitation 
1. I, Art. 183 ... ... 889 


s. 462—Com¬ 


promise by guardian ad*litem of minor 
without Court's sanction—Validity. See 
Trustee ... ••• 201 

——... .. — -^ e. 532— 

Court’s power under—Question for con¬ 
sideration in such suit—Public interest 
to be preferred .to individual claims to 
management—Mosque for public wor¬ 
ship. established by people of particular 
locality, and controlled by them— 
Court’s functions in settling a scheme 
for carrying on the trust—Wide discre¬ 
tion of Kfizi in cases of public trusts— 
Exclusive control of public trust, if 
may be claimed by any particular group 
of worshippers—Founder’s wishes and 
history ot trust, and changing condi¬ 
tions, effect to be how far given to each 
—Control by indeterminate and fluctuat¬ 
ing body, if desirable—Court’s power to 
establish a committee of control ap¬ 
pointed by itself—Court’s power to 
frame rules for their guidance and for 
appointment of mutwallls.J llio 
Mu.s.siilinaii law, like the English law. 
draws a wide distinction between pub¬ 
lic and private trusts. Generally 
speaking, in case of a wakf or trust 
created for specific individuals or a 
dt^forminate body of individuals, the 
Kfizi, whoso place in the British Indian 
M\'steTii is taken by the. Civil Court, has 
in carrying the trust into execution to 
give effect so far as possible to the ex- 
pre>yHf*d Vishes of the founder. With 
respect, how’ovor, to public religious or 
charitable trusts, of which a public 
mosque is a common and well-known 
example, the discretion is very 

wide. He may not depart the in¬ 

tentions of the founder or from any 
rule fixed hy him ns to the object.s of 
the benefaction but as regards manage¬ 
ment which must be govern^^ 
cumstances he has complete discretion. 

Ho may defer to the X 

founder so far . as ''rP JL 

chanired conditions and circnm^^nw. 
bnt nis primary duty is to consider the 
interests o#» the b^y ^ 

public for whose honent the trust is 
created. He may in his judicial diw^ 
tion vary any rule of mBaaRement which 
he may find either not practicable^ or 
not in the best interests of the institu¬ 
tion. In Riyina effect to the provl^s 
of sec, .■«» of Ibe Civil Procedure ^o 
of 1882. and in appointinc ww ^«tees 
and settlii^ a «aieme, the Court w eu- 



ikiPBX OI OIVIIL OAdBS; 


tVoi. XX. 


CIVIL PROCEDUKE CODE (1882)— contd. 
titled to take into consideration not 
merely the wishes of the founder, so far 
as thejr can be ascertained, but also the 
past history of the institution and the 
way in which the management has 
been carried on heretofore, in conjunc¬ 
tion with other exitsting conditions 
that may have grown up since its 

power of 


^^ork of management. 
the appointment of 
future: Held (on the fy 

mosque in I^ngoon, commonly 
as the Sunni Juma Musjid, was a pub¬ 
lic mo^ue, < dedicated at its original 
foundation to the performance of wor¬ 
ship by all Siinni Mahomedans. That 
a trust deed of 1872 which provided 
inter alia that its management should 
remain exclusively in tha hands of 
people who came from Kandher (Rau- 
dherias) did not create a new dedica¬ 
tion, but the mosque remained as before 
a public mosque. That in a suit under 
sec. ^9 of the Civil Procedure Code, for 
settling a scheme of worship in respect 
of the mosque, the matter for the 
Courtis consideration was not the 
determination of conflicting rights of 
management of Randherias ami other 
sections of Mahommedans, but what 
Would be the best method for fully and 
effectively carrying out the purpose for 
which the trust was created. That hav¬ 
ing regard to the fact that the mosque 
was originally founded by a Randhera, 
that the bulk of the money for the pur¬ 
chase of land had come from Ran¬ 
dherias, that the management of the 
mosque had been throughout in the 
hands of Raudherian and it was not 
shown that the latter had mismanaged 
the trust or committed any dereliction 
of duly or tried to introduce innova¬ 
tions in the services, or otherwise in¬ 
terfered with the rights of the general 
body of worshippers, the Randheria sec- 
tion of the worshippers—all other con¬ 
ditions being equal—were, in the dis¬ 
cretion of the Kazi, preferably entitled 
to the mutwatleeship of the mosque. 

In view of the mischief of leaving the 
power of appointing or electing trustee*^ 
in the hands of an indeterminate and 
neoestijfirity fluctuating body of people, 
such as a Pnnehayet or Jamaet, the 
Judicial Committee directed that the 
appointment of future trustees should 
be entrusted to a committee of the wor¬ 
shippers, the composition of which 
should be' in tbe discretion of the 
Judge, with due regard to local condi¬ 
tions and needs, subject to the provi¬ 
sion that, so long as circumstances did 
not vary, a majority of sech committee 
should be Randherias; and that in 
settling the scheme, the Judge should 
lay down rules for their guidance in the 
discharge of any snpervisitorial func¬ 
tions that it might appear necessary to 
confide to them and for filling up vacan¬ 
cies on their body subject to his oon- 
tpo!. MAHOMED IRMAHi ARTP v. 
HAJER AHMED MOOLLA (P. C.) ...11J8 


Pops 

CIVIL PROCEDURE CODE (1882)—contd. 

--, s. 544. See 

Contract ... ... ...105i 

-, t. 58S-Retti-, 

tution—Decree for redemption agafnet 
mortgagee with possession in first Court 
reversed on appeal—^Mortgagee’s appli¬ 
cation to first Court for recovery of 
meene profits for period of dispoesession 
in execution of first Court’s decree— ^ 
JurisdiotionrrRemedy when jurisdic¬ 
tion wrongly exercised, by appeal or 
revision.] Where the Plaintiffs in a 
suit for r€»demption of a mortgage with 
possession, having obtained a decree in 
the Court of a Subordinate Judge re¬ 
covered possession in July 1878, but the 
High Court on appeal varied that decree 
by directing the Plaintiffs to pay a fur¬ 
ther sum of Rs. 9,000 but on their failure 
to do BO, the mortgagee recovered posses¬ 
sion in April 1880 and then appl/ed to 
the Subordinate Judge for an ,prder for 
mesne profits for the pjoriod he was out 
of possession, and obtained a docree for 
a sum of over Rs. 5,000. and in execu¬ 
tion of that docree, the Plaintiffs^ equity 
of redemption was sold and purchased by 
the decree-holder, and ati application 
under sec. 311 of the Civil Procedure * 
Code of 1682 to set aside the sale failed: 
Held, in a second suit for redemption 
brought by an assignee of the mort¬ 
gagors. that the Subordinate Judge had 
jurisdiction to make the decree for 
mesne profits by way of restitution, and 
if he exercised that jurisdiction wrongly 
the persons aggrieved had their remedy, 
under the Code of Civil Procedure, either 
by appeal to the High Court or by an op- 
plicauon for revision, and the present 
action was wholly misconceived. PAN¬ 
DIT PARR HU DYAL v, KALYAN 
DAS (P. C.) ... ... ... 425 

. - - —--, t. 584— Se¬ 

cond appeal—High Court if may remit 
case for re-hearing on a new case not 
raised in the pleadings. See Remand ...1245 

-----, s. 687—Quei- 

tion whether decree capable of execu- 
'tlon if may be determined on applica¬ 
tion for transmiieion—Order, if quasi 
judicial and may be delegated to Re¬ 
gistrar.] That txi determine whether 
the decree was or was not ^ capable 
of execution was a judicial act 
which could not be delegated to 
the Registrar under sec. 687 of the 
Civil Procedure Code of 1882. Per 
M'ooldirjee, J.—Sefi. 230 of the Code 
makes it plain that the application for 
execution mnst be pre^nted to tbe 
Court to which the decree has be en 
transmitted for execution. CHUTTBR- 
PTTT SINGH v. RAI BAHADUR 
SATTA SOOMARIMULL ... ... 889 

-JV of 190D, 

s. 2^ecision if preliminary decree or 
interlocutory order. See Remand ... 48 

--—-———, e, 11, Expl. 

IV—Rea Judicata. See Partition suit ...1177 

-—--—-sa. 11, tS— 

Foreign Court, ‘^uit in—Rea JudijSkta. 

Sea Foreign Court ... ..^1218 
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CIVIL PKOCEDURE CODE (1908)—contd. 

-. s. 11.* See 


Bea judicata. 


e. 47~8ult 


for money—Death of Defendant dur¬ 
ing .suit leaving Will—Heirt sub'* ' 

stituted in Ignorance of Will and 
decree against heirs—Execution against 
eetate—Objection by executor upheld 
—Executori if bound—Appeal—Remedy 
of decree-holder—Suit upon judgment, 
if lies—Limitation AcF (IX of 1908), 
Sch. I, Art. 122. J M, the Defend- 
ant in a suit for recovery of money 
having died during its pendency leav- 
ixig a Will whereby ho had appointed 
the wives of his sons executrices to his 
estate, the FlaintifiF who was unaware 
of the existence of the Will substituted 
his sons in his place on the records 
without objection, and got a decree, 
l^ixecution of the decree against the 
c‘staie of M was opposed by the execu- 
Held —^l^at the exc'cntriceK were 
not bound by the decree and the decree? 
I'-inild not be executed against the estate 
in their hands. Quaere. —Whether (he 
order of the executing Court dismissing 
the application on the objection of the 
executrices was not an order under 
sec- 4*7, merely because the executrices 
could not in popular language be 
c;alled representatives of the sons of the 
deceased debtor. Held —That the execu¬ 
trices were not representatives of the 
judgment-debtors inasmuch as they 
were not bound by the decree. Thai the 
lemedy of the decree-holder was eithei' 

(i) to have the decree vacated, the suit 
restored, the executrices brougTit on the 
record and a new decree made against 
them; or (ii) to institute a suit on the 
judgment and obtain a decree thereon 
agains# the executrices. Ashibhutan v. 
Pelaram, 18 C. L. J. 862: s. c. 18 G. W. 

N. 173 (1913) and Protunno Chander v. 
Kriato Chaitanya, I. L. B. 4 Cal. 342 
(1872). Quaare. —^Tinder what circum- 
id^ances a suit lies upon a Judgment 
passed by a Court in British India. 
Where a f^ourt of competent jurisrlit- 
tion has adjudicated a certain sum to 
be due from one person to anotbdy, n 
legal obligation arises to pay that sum. 
on which aib action to enforce the judg¬ 
ment may be maintained provided the 
judgment cannot be enforced in some 
other way. The Limitation Act cannot 
give ris^ to a cause of action where none 
exists independently of the pr ovis ions 
thereof. KALI C*ABAN NATH v. 
SXJKHODA StJNDARI DEBT ... 58 


CIVIL PROCEDURE CODE (1908)— Miltd. 
upheld the objection, but Appel¬ 

late Court found S^s purchase to be 
good and valid. Held— That the order 
came within the purview of sub-sec. (3) 
to sec. 47 of the Civil Procedure Code 
even though (M's objection apart) the 
matter came under Or. 21, r. 16 of the 
Code. Provision of sec. 47, sub-sec. (3) 
distinguished from the corresponding 
nrovision of sec. 244 of the old Ckde. 
Ram 

* majumd: 

'/5r' * '•’*5^'*®^ CH. 


rtH 




oability of. 8 m Ot. 21. r 


, s. 47, appli- 


829 


-, «. 47, sub-s. 

S , Or. 21, r. 1S^Assignee’s application 
exeeiition oppotsd by attaching 
e creditor of decree—Matter if appeal¬ 
able.] R a purchaser of a deorse,* hav¬ 
ing applied JOT execution after substitu- 
tion Of hie name as a decree-holder, M 
a creditor of the judgment-debtor who 
had attaohed the decree opposed the ap- 
. idleation alleirfug that S^s purehase was 
firauduleiit and,befiaml. The first Court 


-, s. 48—Limit¬ 
ation—Sec. 48 If would govern applica¬ 
tions for execution of mortgage-decrees 
passed whtn the previous Code (Act 
XIV of 1882) was in force—Sec. 6, 
General Clauses Act (X of 1897)—Rights 
and remedies under a repealed Act— 
Acknowledgment—Sec. 19 of the Limi¬ 
tation Act (IX of 1908). J In support of 
an application for execution made in 
W13 for realisation of the balance of the 
decretal amount dne on a mortgage- 
decree made absolute in 1898, sec 6 of 
the General Clauses Act, 1897, which 
provides that the repeal of an enact¬ 
ment shall not affect any right acquired 
under the enactment repealed or affect 
any legal proceeding or remedy in res¬ 
pect of any such rignt was relied on and 
it was contended that sec. 48 of the 
Code of Civil Procedure (Act V of 
1906) did npt wply as the decree was 
passed when the previous Code (Act 
XTV of 1882) was in force, and inas- 
miich as sec. 230 thereof did not apply 
to mortgage decrees, the application 
was not time-barred. Held —That the 
application was gbverned by sec. 4S of 
the present Code (Act V of 1908) and 
was tim^barred as it could not be said 
that the decree-holder acquired any 
right under the Code of Civil Proce¬ 
dure of 1882 within the meaning of sec. 
6 of the (jkineral Clauses Act, 1897. 
Bisteswar Sonamut v. iatoda Lai. T. L. 
R. 40 CSal. 704; ». c. 17 C. W. N. 622 
^913) and Manijioori Bibi v. Akhel 
Mahmud, 17 C. W. N. 889 (1913), fol¬ 
lowed. Kauntilla v. Ithri Sifigh, 1. L. 
B. 82 All. 499 (1910), dissented from. 
Held further, that aesuming that there 
was an acknowledgment of liability 
within the meaning of pec. 19 of the 
Limitation Act by the judgment-debtor 
in March 1902, it would give the decree- 
holder only three years from the time 
of such acknowledgmen t wj thin which 
the decree-holder would be entitled to 
apply for further execution of the de¬ 
cree. That the passing of the Code of 
1908 could not be held to give introspec¬ 
tive operation to the acknowledgment of 
1908 in Aoh a way as to give the d^:^ 
bolder a fresh,pe^ of 12 years wi^m 
whioh to ai^y for further execution. 
The words fresh period of limita¬ 
tion*’ in see. 19 of the Limitation Act 
do not refer to the term of 12 yearsjpm- 
ooribed by «eo. 48 of the Code of Civil 
Procedure. MAHANTH KRISHNA 
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DAYAL GIB v. MIJSST. SAKINA 
iUJil (Patna) ... ... ... 952 


-, %. 60 (c)— 

Exemption from attachment of agricul- 
turiet's house—Agriculturist, who is— 
Plea claiming exemption must be set up 
and proved by judgmenMebtor.J The 
Hjjriculturia^ whose house is pro- 
teiAecl from attaduiient by sec. i*0 
of the Code of Civil iTo- 

_Uie 

ooihmou 

rsbwu whose malL 

livelihood is by cSltivation, 
raiyal who tills the field. The ph 
he is ail agriculturist within the mean¬ 
ing of the sectiw has got to be set up 
and proved by the judgment-debtor. 
ASHMATCLLA SAEKAlI KAN 

MAHMUD CHOWDHUKY 

S. 66—Suit 


871 


to recover property from certified pur¬ 
chaser, alleged to be beuamdar» if lies 
where real purchaser was put in pos¬ 
session and was later on dispossessetflj 

Sec. 66 of the Civil Procedure Code aims 
at discouraging' benami purchases at 
execution sales by rendering the veal 
purchaser helpless if ho is cheated by 
bis benamdars. To allow the real pur¬ 
chaser to sue his benamdar on the fad 
of possession would be to defeat the 
object of the section. Sasti Charan 
Nandi v. Annapurna, 1. L. R. 23 Gal. 699 
U895). doubted. Bishan Dial v. Ghazi- 
uddin, I. L. R. 23 All. 175 (1901). o])- 
proved. HANUMAN PERSAD TUA- 
KUB V. JADUNANDAN THAKl E . . Jt: 


-- s. 92—Public 

trust, cause of action as to—Practice of 
Oiatrict Courts to enquire first whether 
subject-matter of trust is public—Pub¬ 
lic trust, If may be declared, when suit 
dismissed for want of cause of action— 
Costs if payable out of trust estate , 
when no cause of action—Findings in 
the judgment, immaterial to the deci¬ 
sion, if appealable—Sec. 115, C. P. C., 
revision under, of decree for costs.,' 
Where the Plaintiffs* suit is fUt»- 
mieeed for want of cause of action, the 
Defendant has no right of appeal against 
some findings of fact whicn are not in 
his favour. Thakur Magundeo v. 
Thakur Mahadeo Singh, I. L. R. 18 Cal. 
647 (1891]Land Jamaitunnlssa v. Lutf- 
unnissa, XX. R. 7 All. 606 (F. B.) 
(1885), followed. It has generally been 
the prMtioe of the District Courts to 
enquire first into the question whether 
the trust is a jpoblio trust or not and 
this is probarij a convenient course. 
Under sec. 92, C. P. C., no cauM of 
action arises save in a case of alleged 
breach of a trust for a public pnjmse 
or where the directions of •the Court 
are deemed necessary for the adminis¬ 
tration of such trust. Where the 
Plaintiffs after obtaining sUmction from 
the Advocate-General instituted a suit 
against the Defendant for his removal 
from the management of a trust which 
was alleged by the Plaintiffs to be a 
public trust and the defence was that 
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the trust was not a public trust and 
that there was no misfeasance and the. 
District Judge found that the trust was 
indeed a public trust but that the De- ' 

' fendant had not been guilty of mis¬ 
feasance and so dismissed the suit for 
want of cause of action with costs to 
be paid out of the trust estate to the 
Plaintiffs because the defences was that 
the trust was not a public trust: Held 
—That when tb& Judge had come to <he 
decision that there was no cause of 
action for the suit he could not record 
a decision binding on the parties that 
the trust was a public trust and he 
could not make an order for the pay¬ 
ment of costs from the estate as a pni)- 
lic trust, Held further, thai the order 
for costs out of the estate was without 
jurisdiction within the meaning of sec*. 

116, C. P. C. BRIJ BEHARI LAL ,,v. 
SHIVANATH PRASAD (Patna) ...151.54 


, t. 164, scope 


*and effect of. See liettorfl Patent, 

16 ... ... ... ... 594 


%, 107, Or. 41, 


rr. 23 and 25—Appeal Court if may re¬ 
mand cases otherwise than under—Ad¬ 
dition of parties on appeal and amend¬ 
ment of plaint, if justify remand. | Tb«> 
Appellate Court has power to amend a 
plaint by adding new parties, and when 
this has been done, the added as well as 
the original Defendants have a right to 
file fresh written staieinents and lc» have 
the whole case re-opened. Tn such cir- 
euinstanceH the Appellate Clourt has 
power to remand the case* for trial in¬ 
dependently of rr. 23 and 2.5 of Or. 41 
of the Civil Procedure Code. The 
general power, given by sec. 107 of the 
Code to the Appellate Court, <>firemand¬ 
ing cases for trial by the original Cou^^. 
fs not governed or limited hy Or. 41 
alone, but it is subject to such condi¬ 
tions and limitations as may be prescrib¬ 
ed in the Rules and Orders, and the 
amendment of a plaint and addition of 
parties in a Court of Apf^al is one of 
the conditions prescribed in the Rules 
ami Orders. Nabin Chandra Tripati v. 
Pran Krishna De, I. L. R. 41 Cal. 10ft 
(1913), referred to. MIAH UZTR ALT 
RARDAR V. RAVAT BEHARA ... 547 

-- t. 107. See 


Remand. 

-- , *. 110-.AP- 

peal to Privy Council—Appealable value 
—Subjeet-niatter of appeal If mortgage- 
debt eir property claimed,] Where in a 
mortgage suit a person who claimed a 
certain share in thf^ mortgaged property 
as ngain^the mortgagor under a title 
adverse to his, was made a party De¬ 
fendant, and her claim was allowed in 
part by the trial Court, but w^hollv dis¬ 
allowed by the ITigh Court, and she 
sought to appeal from that decree to His 
Majesty* in Council: Held— ^That the 
subjoct-matttjr of the appeal was the 
property which she was claiming and 
its value was the value of that property 
iipj'the value of the mortgage debt.^ 
MTTRST. RADHA ItTTNWAR v. TWA-* 
KUB RROTI SINGH (P. C.) ...1279 
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-. it. 114r 116— 

BeTisioix—^Review. See Arbitration 137 

-, i. ,115, re; . 

vision* under, of decree for costs. See 
B. 02 ... ... ... ...1354 

-:-, $. 115, iuris- 

di(;tion under. See Pre-emption ... 860 

— - '■ ■■■ ■ ■■ - . 115—Re¬ 

turn of plaint by SmiRl Cause Court— 

Hi^b (Court's power to interfere. See 
Provincial »Small Cause Courts Act, f 

8 . 28 ( 1 ) ... ... ... ...108f;b 

- 1 -f, 115—Revi- ^ 

Hion by High Court under—Finding of 
fact. See Or. 46, r. 7 ... ...1110 

-, t, 115-Al- 

tornative remedy by way of revision 

under, if lies—Erroneous application of 
flection of law, if open to revision under 
sec. *115. See Or. 1 , r. 10 ... ... 7.52 

- ^ t. 117—Juritf- 

diction of Appellate Court to entertain 
application for security for costs in 
appeal from order in insolvency. See 
Costs ... ... ... ... 140 

-it. 133, 169- 

Order competent only uifder latter sec¬ 
tion, drawn up erroneously, if may en¬ 
able Defendant to escape liability. See 
Liiiiitation Ordinance ... ... 838 

--^ See 

Or. 40, r. 1 ... ... ...1000 

----^ s. <143, See 

Pre-einpliou ... ... ... 800 

-- 5 , 151—JuilN- 

diciion of Api>ellute Court to make order 
for se(*urity for costs in ap]>eul from an 
order ^11 insolvency. See Costs ... 1 to 

--^ e, 153—Parti¬ 
tion suit—Omission by Plaintiff to put 
in some properties in the list of Joint 
properties in the plaint—Dismissal of 
suit—Power of amendment of plaint by 
the first Court as also by the Appellate 
Court.l Per Jwala Prasad, J.—In a 
suit for partition of joint family •pro¬ 
perty by a IliTidii all tho properties 
must be included in the action, and the 
reason for this proposition is to save 
the parties 'fromj m\iltipliciiy of pro¬ 
ceedings. If by inadvertence, mistake 
or fraud of any of the parties, some of 
the joint jjroperties are not rartitioned 
in the origincu suit, there will be no bar 
after the partition to have the proper¬ 
ties. excluded at the first partition, 
divided w^hen the mistake or fraud is 
dtflcnvei*ed. Jogendra Nath Mukherji 

V. Jugobundhu Mukherji, I. L. R. 14 
Cal. 122 (iS^) and Jogendra Nath v. 
Baladeo Das, I> L. B. 35 Cal. 961: s. c. 

^ 12 C. W. ISr. 127 (1907), referred to. Or. 

VI, r. 17, enables the Court to •allow 
either patty to alter or ranend his 
pleadiugs at any stage on such terms as 
may be just. Sec. 153, C. P. C., em¬ 
powers the Court to make itself all 
neodflsar}'' amendments for the purpose of 

• detettnihing the real questions or issues 
raised in the* action. This pov. or is 
vested both in tyke original as well as in 
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the appellate Court. Srimohan Thakur 
V. MacGregor, I. L. R. 28 Cal. 769 (1901), 
approved. Per Atkinson, J.—To avoid 
mnitjplicity of suit the law has endow¬ 
ed all Courts in all countries with jnst 
and most ample powers of amendment. 
The widest power of amendment is given 
^ PJ*imary Court bud to 
the High Court, wnich enables the (A&rt 

to ^ ‘ ^ 

i y- JO'GESH 

‘ y^o^fc^AKRAVABTI (Patna) 

..Li r"" ..,---- - 

s. 188 
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—Or, L r. 10 
—Suit instituted by administratrix after 
power as such had terminated— Bona 
fide mistake—Due care and aMention if 
must be established.] For a bonl^ fide 
mistake as contemplated by Or. 1, r. 10 
of the Civil Procedure Crae, it is not 
necessai^ that the party who committed 
it should have exercised due care and 
attention. Where it is not deliberately 
but honestly made, the mistake is bond 
fide. NISTARINI DASYA v. SARAT 
CHANDRA MAZUMDAB 


49 


, • • Or. If r. 10, 

cl- (2)—Scope and effect of, as to powers 
of Courts in striking off and adding 
parties—Dismissing suit for non-prose¬ 
cution, when Plaintiffs compromise with 
only some of the Defendants—Court 
if bound to pass a decree embodying the 
terms of the compromise under Or. 
XXIII, r. 3—Appeal If lies, when no 
decree passed—Alternative remedy by 
way of revision under s. 115, C. P. C., 
if lies—Erroneous application of section 
of law, if open to revision under sec. 
115, C. P, C.] In a suit for dissolution 
of partnership and for accounts, the 
PlaiutifFs having received a large snin 
of money from some of the Defendants, 
filed a compromise petition and asked for 
dismissal of the suit. The other De¬ 
fendants objected to the dismissal of 
the snit, prying that they might be 
made Plaintiffs and allowed to continne 
the suit, and tbe Plaintiffs, if necessary, 
might be nwde Defendants. The Court 
held that it had no power under the 
new Civil Procedure Code to make the 


transposition of parties asked for, and 
hence dismissed the suit for non-prose¬ 
cution. The objecting Defendants then 
asked the Court to draw up a decree, so 
that they might appeal, but the Court 
did not draw up any decree. Hild— 
That the Court had ample powers 
under the new Civil Procedure Code 
to make transposition of parties and it 
ought to have done that. That it was 
not bound to pass a decree under Or. . 
XXTIX, r. 8, and no appeal lies against 
the order of d'-smissal. That the lower 
Court, having failed to exereise the dia- 
cretlon vestgd in it under Or. 1, r. 10, 
failed to exe^roise a jurisdiction vested 
In it in refusing to make the transposi¬ 
tion prayed for, and hence thst 
is liable to be set aside on ntimoA by 
the High Cc^rt. Krtehnmtai SMiufeiii« 
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2 Bom. H. C. R. 310 (1865), Eduljee v. 
Vullaebhoy, I. L. R. 7 Bom. 167 (1883) 
and Saiyad Abdul Hak v. Gulam Jilani, 

I. L. R. 20 Bom. 677 (1895), followed. 
BROJENDA KUMAR DAS v. QOBTN- 
DA MOHAN DAS ... • ... ... 752 

Or. 2f r. 2— 

O.MiMion to sua for a portion of claim 
. ion if 

L no .FlKit 

of a holding consisting 
stead and arable la Ads attache 
He had previously sued for khas^i 
session of that portion of the holding 
only which included the homestead on 
the allegation that the Defendant had 
dispossessed him of the homestead. 

This suit was dismis.sed. Held —That 
as it appeared from the evidence in this 
cas^ that ^plaintiff had been disposses¬ 
sed of the arable land at the same time 
as the homestead, the whole suit was 
barred. The Plaintiff having in the 
previous suit omitted to sue for a poi*- 
tion of his c^im, namely, for the arable 
lands could not under Or. 2, r. 2 f»f 
the Code of Civil Procedure be permit¬ 
ted to* sue for them subsequently. 
JibuntI Nath Khan v. Shib Nath 
Chakraburty, I. L. R. 8 Cal. ^19 (1882) 
and Pitapur Raja v. Suriya Roy, L. R. 

12 I. A 116: R. c. I. L. R. 8 Mad. 520 
(1885), distinguished. KALI KT^MAR 
CHUCKERBUTTY v. ASLAM ... 163 


Page 

CIVIL PROCEDURE CODE (1908)— contd. 
Procedure Code. Even an acciaental or 
involuntary omission by a Plaintiff of 
a portion of his claim is covered by the * 
rule. Buzioor Ruheem v. Shamsoonnissa 
Begum, 11 Moo. I. A. at p. 551 (1867), 
followed. Radhakiehoree Devia v. Ram 
Coomar Choudhury, 12 W. R. 79 (1869). 
referred to. The Court would proceed 
to consolidate suits, if at all, only where 
the consolidatiefti is asked for before the 
trial of the suits begins, and the evi¬ 
dence to be given is common to both. 

The High Court declined to consolidate 
two suits already decided in the first in- 
stauoe by the lower Courts, in which 
appeals were pending before it, the 
suits having been tried in the lower 
Courts by different Judges and no evl- 
(ieiice recorded separately in each suit. 

The High Court also refused leave „to 
amend a plaint when the ^amendment, 
if permitted, would deprive' the 
4)efendantB of the right that the law 
had given them, viz., to state or allege 
that the claim was legally barred. 
JANARDAN KLSHOHR LAL STNCff 
DAC V. SIB imiSAI) RAM ... 475 

--^ Or. 2, r. 3— 

Consolidatioi^of suits pending appeal. 

See Or 2, r. 2, sub-r. (3) ... ... 475 

-- Or. 3, r. 4— 

Vakalatiiaum, acceptance of, by pleader 
—Eiidorsomont of ncceptaiice in writing 
if iiece*<sary. See Vukulatnama ... 287 


-^ Or, 2, r. 2, 

tub-r. (3)—Suit for royalty—Accidental 
omission of portion of claim already due 
—Court's power to reserve portion of 
cause of action—Amendment of plaint 
which would deprive Defendant or pica # 
of limitation if should be allowed—Con¬ 
solidation of suits pending appeal.] 
Where it appeared from certain leases 
that the causes of action as rogard.s 
miiiiinuiii royalty and excess royalty 
were the same, but the lessor sued only 
for the minimum royalty which had 
fallen due at the date of the suit: 
Held —^Thnt he was precluded by Or. Tl, 
r. 2, of the Civil Procedure Code from 
suing again for the excess royalty, even 
though in decreeing the previous suit, 
the Court expressly reserved the Plain- 
tiff^s cause of action in respect of excess 
roy^atar. pr.JLr. 2, sub-sec. (3) of the 
Civil Procedure Code does not authorise 
the Court to split up the Plaintiff's 
cause df action but only to allow the 
Plaintiff to pursue the reliefs in respect 
of t^e same cause of action at different 
times. Where ‘the Plaintiff sued for 
royalties due on a mining lease during 
a specified period, excluding from h^ 
claim certain previous arrears which 
were also due, on the ground tBiat certain 
amounts paid by the Defendants during 
the period in suit had been appropria¬ 
ted in discharge of these previous 
arrears, bnt the Court held that the pay¬ 
ments should have been appropriated in 
discharge of a mrtion of the arrears 
sued for. Held —that a subsequent suit 
for the recovery of the arrears excluded 
from the olaim in the previous suit 
wag hatied by Or. II» r. C of the Civil 


-^ Or. 5, rr. 12, 

17 and Or. 9, r. 13, Or. 43, r. 1 fd) 
Appeal against order refusing to set 
aside ex parte decree—Service of sum- 
monSjSubsiituted service, sufficiency as 
to.] where it is a question of substi¬ 
tuted service, the requirements of the 
Cod.e should be strictly observed in 
every respect even though tho Defendant 
knew of the issue eff ■ the writ. Where 
the serving officer went to a llefend- 
ant's plaee of business and made en¬ 
quiries about him, and, not finding him 
on any one of the three separate occa¬ 
sions when he went there, posted a copy 
of the writ on the outer door of the 
said house which he erroneously believed 
to be the Defendant's ordinary place of 
residence. Held —^Thia was not sufficient 
service of the summons. Proper en-. 
quiriea and real and substantial effort 
Aould be made to find out when and 
where the ^^ Defendant is likdiy to be 
found tMid* proper effort made to find 
the Defendant in the place where he 
ordinarily resides or carries on busi¬ 
ness. Cohen v. Nlirting Dats Auddy, 

I. L, R. 19 Cal. 201 a892), followed. 

The mere fact that the Defendant or his 
solicitor knew that a suit has been in¬ 
stituted would not dispense with the 
neodasity of proper servim of summons. ^ 
KAS8IM EBRAHIM SALEJI v. 
JOHORMULL EHEMEA ... ... 178 


— 3 Or. 6, r. 17— 
Dismissal of suit for omission in plaint 
to put neoessary particulara-'^Power of« 
amendment of plaint by the first Court 
aa also by the Appellate Court. See 
a. tSI ... ... 
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-—--, Or. 7, r. 7— 

PAiyer for general relief-^Speoial relief 
‘other than that prayed for when may 
be given. See Digwar ... ... 446 

-Or. 8, r. 5. 

... ... ...1192 


fee Or.- 9, r. 6 


b - mm f Or. ITCf r. 

W 7 -Undefended cateti Plaintiili to prove 
hit cate in—Indian Penal Code (Act 
XLV of I860); tect. 191 and 193—Plaint 
verified, if evidence—Verification, object 
* of—Damaget unliquidated, pleadingt and 

g roof at to—Remand, power of High 
ourt at to—Pleadingt—Practice.] 
Sanderson, C. J.—The fundamental 
pnnciple of law is that the Plaintiff, 
when ho comes to Court, must prove his 
case, and he must prove it to the satis¬ 
faction bf the Court. Under the Civil 
Procedure •C?ode (Act V of 1908) 
such proof can be dispensed with 
and the allegations in the plaint 
considered as admitted, only in unde¬ 
fended cases of bills of exchanire, pro¬ 
missory notes and hundis as contempla- 
•ted in Or. XXXVII, r. 2 of the Code. 

Or. VIII, r. 5 of the Code does not 
apply to undefended cases. It Ts clear 
from the wording of that rule that it 
is not intended to apply to a case 
•where a pleading has been put in by 
the Defendant. Per Curiam.—Or. VIII, 
r. 5, does not apply where there is no 
written statement and it does not justi¬ 
fy a decree without any evidence where 
no written statoment has been filed. 
Woodroffe and Moiikerjee, JJ.—Or. 
yriT, r. 5 is really a rule of construc¬ 
tion of the Defendant's pleading. The 
provision in ^r. IX, r. 6 for the Court 
to ''proceed ex parte’’ in undefended 
cases means " proceed to take and de¬ 
termine on evidence.Sanderson, C. 

J.—It would be unreasonable to con¬ 
clude from sec. 191 of the Indian Penal 
Code that it was ever intended that a 
plaint which has got the usual verifica¬ 
tion by the Plaintiff, could be adopted 
by a Court of Justice as sufficient proof • 
of the facts which are contained in the 
plaint. Woodroffe and Mookerjee, JJ,— 
Because a false verification may be the 
basis of a prosecution under sec, 191 of 
’ the Indian Penal Code, that is, it may 
come within the definition of " False 
EMdenoe ** for the purposes of the 
Indian Penal Code, that does not make 
a veritfioation evidence on which a 
d^ree can be founded in a civil suit 
aether the Defendant appears or not. 
Woodroffe, J. — Verification does not 
diwnse with evidence. The object of 
ymMation of the plaint is to fix on 
the responsibility for the 
stetpments which it contains and to ^ 
a guarantee of his good faith. 
VMfioation of pleadings may be 1)y 
parsonsother than those who have peia 
lonu knowledge of fact and trho may 
same, as in the present case, on 
formation and belief oi the facts being 
®?Aderson, C. J..—A Court would 
Jotbe histlhed in allowing the phdnt 
gddenoe oi the facts on 
whiflk Pla&itlff wished to rely. In 
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the present case, which was one for 
breach of contract and unliquidat^ 
damages, the Defendants had taken no 
st^s to defend and the trial Judge gave 
a decree for full amount claimed by the 
Plaintiffs without taking any evidence; 
Held on Appeal— That the Plaintiffs 
should be ca lled upo n to prove all the 
material f^ ' 

tha -yw;. ' |iU., liUl ITnX 

f * upon which they 

!♦» , V^^’fhe actual aAount of dam- 

nave in fact sustained. Held 
also—That in this case where the claim 
is for unliquidated damages,«it was not 
incumbent oit the Defendant under Or. 
VllI, r. 3, to deny sj^ifically the alle¬ 
gations of fact regarding damages and 
the Court should even then make some 
enquiry to ascertain the damages 
to which the Plaintiff would be entitled. 
Mookerjee, J.—The Defendant, merely 
because he did not appear, cannot, in 
the present case, be in a worse position 
in tnis respect, than what he would 
have been in if he had appeared and 
filed a written statement. Woodroffe 
and Mookeriee, JJ.—Where a Plaintiff 
did not offer any evidence, strictlV 
speaking, the suit should be dismissed. 

Per Curiam.—^Having regard to the fact 
that a written statement was not filed 
under a bona fide mistake and to the 
circumstances of the case, it was re¬ 
manded for rehearing with liberty to 
Defendant to put in a written statement 
and adduce evidence. Mookerjee, J.— 
Although there is a provision in the 
Code for remand in certain specified cir¬ 
cumstances, it cannot legitimately be 
contended that our powers are restrict¬ 
ed thereby and that we cannot make 
an order of remand if exigencies of the 
case demand that such an order should 
be made. J. B. ROSS v. C. R. 
SCRIVEN ... ... ...1192 

--, Or. 9, r. 9, 

Or, 43, r. 1, cl. (c)— Application by 
judgment-debtor under Or. 21, r. 90 to 
set aside sale—Dismissal for default— 
Application for restoration, rejection 
of—Order if appealable—Application to 
set aside sale if “suit.”] Or. IX, r. 

9 of the Civil Procedure Code is ap¬ 
plicable to applications for setting aside 
sales which nave been dismissed for* de¬ 
fault. Deljan Nichha Bibee v. Hem- 
anta Kumar Ray, 19 C. W. N. 768 (1915) 
and Safdar All v. KIshun Lai, 12 C, L. 

J. 6 (1910), relied on. An application to 
set aside a sale is a preceding which 
may terminate in on adjudication ^ch 
as IS referred to in sec. 2 of the Cm! 
Procedure Code, and if the question, had 
been r.« IntBira, the Court would 
have hold that it was a suit within the 
meaniuff of Or. XLIII, r. 1* («)• 

Cham Chandra 6ho$a ▼. Chandi Charan 
Ray Chowdhur^ 19 C. W. N. 25 (1914), 
referred to. BrfTTBAN BEMARX I CAO 
MA^ZUMDAK v. DHIBENDRA NAl® 
BANEBJI ... ^ 

Or. 9, r. 1S-~ 


Appeal against order rirfnsing to wt 
aaide ex parte decree. See Or. 5, rr. IS, 

17 •*a eae m 
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• ■ " —Or. 9| r. 13— 

Ex parte docile and sale thereunder— 
Suit to set aside decree and sale on¬ 
ground of fraud, when no application 
made under Or. 9, r. 13—Suit if niain- 
ta^inable. See Fx^alid ... ... 819 


IS-Fine 



-, Or. 16, rr. 

non-production of 
be fulfilled 
urts 
*ow 
of 
.il 


and Settlement 
the law relfting to 
eummons.J Or. XVT, r. _ 

Procedure Code does not apply w tie re 
there hqjf; been no summons upon any 
body to produce the documents, and no 
order under r. 12 can be made until the 
procedure laid down in r. 10 has been 
followed where that Eule applies. The 
Civil Courts, and particularly the peri- 

£ atetic Settlement Courts which cause a 
irge amount of disturbance to local in¬ 
terests, cannot he too careful to follow 


the provisions of law strictly as regai’ds 
summoning iiersons and documents be¬ 
fore them. NABADTP CHANDEA 
NANDI V. THE SECEETARY OF 
STATE FOR INDIA IN COUNCIL ... 511 


-^ Or. 20, r. 14. 

See Pre-emption ... ... ... 8G0 

-^ Or. 21, r. 2 

—Indian Limitation Act (IX of 1908), 
secs. 19, 20—Payment extending limita¬ 
tion—Certification of payment by de¬ 
cree-holders—Statement of payment in 
application for execution of decree if 
sufficient. I A decree-holder in hi^ ap- 
plicalion for execution of his decree 
notified to the Court that he ha<l re¬ 
ceived a certain sum froni tho jutlK- 
mont-debtor and relied on this payment 
as saving limitation. Tt was found 
that the payment had in fact been 
by the judgment-debtor him- 
"w by way of interest. Held —That 
the decree-holder may either apply to 
certify payment before execution or 
may do so in his application for exeem- 
tion of the decree. That there was 
sufficient certification by tbe decree- 
holder and under the circumstances it 
was not necessary for tho Court to re¬ 
cord the certification and Or. XXT, r. 2 
did upt stand in the wny of the docree- 
holder. That in the face of the finding, 
the fact of the endorHeraent and the 
question as to who made it and the 
authority by which it was made were 
immate^. KHATTBANNBRS.A Him 
V. SANOTTA LAL NAHATA ... 272 

-, Or. 21, r. 16. 

See t. 47| sub-eec. (3) ... ... G70 

- - —, Or. 21, r. 46 

(3)-^Money paid under compulsion of 
legal procete, suit to recover, if lies— 
BouA fides of party receiving payment 
-^Attachment of debit catensibly pay¬ 
able to other than judgment-debtor— „ 
Necessity of enquiry as fb who is real 
creditor—Duty , of Court to guard 
against its order prejudicing party net 
before the Court.] A sued B for ro- 


C1VIL PROCEDURE CODE (1908)—contd. 
covery of money and obtained an order 
for attachment before judgment. «The 
property attached wu» a debt due 
ostensibly from C to D but the debt was 
attached on the allegation that 13 and 
not D was the real creditor and the 
Court issued a prohibitory order on, C. 
A obtained an ex parte decree in hie 
suit against B and C was then called 
upon to pay into Court the money due 
from him ostensibly to D. C deposited 
the money in Court on an order being 
made that the money would be retain eu 
in Court till the adjudicatidfi o'f the 
question whether 13 or L> was beneficially 
interested therein. No enquiry was 
made into this question and without 
notice to C or D the Court t)n tho ap- 

E lication of A paid out the money to 
im. D subsequently sued and re¬ 
covered judgment against* him on the 
debt. C now sued A to rec(»vor the 
money which he had deposited in tJourt 
and which without in.tice to him or his 
creditor 1) had been withdrawn by rA. 
Both tho Courts below concurrently 
found that not B but D was the repl 
creditor of C, Held —That though 
principle is that where money has been 
paid by the Plaintiff to the Defendant 
under compulsion of legal process, w'hich 
is afterwards discovered not to haye 
been due, the Plaintiff eunnot recover 
it back in an action for money had arid 
received, there must be bond tides on the 


part of the party who has got the bene> 
fit of his opponent's payments in order 
to bring this principle in force. Tf the 
person enforcing a xJ^ymt^nt umler legal 
process has therein taken an unfair 
advantage or acted u:>conRcientiously, 
knowing that he had no right to the 
money, the principle laid down above 
may 'not prevent the Defendant from 
recovering the money back. Marriot v. 
Hampton, 7 T. R. 269; 2 Smith's lead¬ 
ing Cases 420 (1797), and Ward v. 
Wallis, [1900] 1 B. 675. That in the 
present case the Defendant was able ti- 
appropriate the money by what con¬ 
stituted a grave abuse of the process ..f 
the Court and the principle laid dc wii 
above had no application. That the 
money deposited in this case did not 
cease to be the money of the Pin ini iff- 
merely because he had brought it into 
Court on the faith of a conditional or¬ 
der which directed its retention in 
Court pending enquiry into the question 
raised as to who w^as the real creditor 
and the C<mrt had full autlicuity to 
compel the Defendant to bring back the* 
money into Court to be repaid to the 
Plaintiff. Or. 21, r, 46, cl. (3), contem- 
pluto.s a case where there is no dispute 
that if tho suit results in a ^l^cree 
against the Defendant or there is a 
pre-existing judgment against him, .tha 
•money is recoverable thereunder from 
the depositor. There being such a dis¬ 
pute in this case, it was incumbent on 
the Court to make an enquiry^ filled the 
conditional .order was tha proro/ order 
to make in this' case. The Cfourt hgd 
inherent power to guard against an 
Abuse of its process and to enaiua that 
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its orders do^uot opernte to the pre¬ 
judice of persons who have no 
notice of the proceedings. JIARI- 
JVATH CHAUDHIIRI v. IfAKADAS 
AOHABYYA CHOXIDHURf .18& ' 


-• Or. 21, r. 52 


—Scope of—Attachment of money in the 
custody tOf Court.J One S moi^tgaged to 
^ * the Itespoindeiits liis beneficial interest 
. ‘ni hib trade or business of a contractor. 

• Subsequently he ex€»cuted a similar mort¬ 
gage in favour of the AjppoH'aiit. The 
Respondents recovered judgment on 
their mortgage against the representa¬ 
tives of the estate of S and an order 
was made by the (U^urt directing the 
registration and attacliinent of the 
money due to the estivte of S from the 
Executive iunginoer. Lower Ganges 
Eridge, and a letter was written by the 
Court to^ the Kxaniiiier of Accounts, 
Lower Ganges Bridge, stating that the 
luoneys due ^to the heirs of S wore at¬ 
tached by the Court at the instance of 
the Jlespondents and requesting the 
Exainiiior to hold the iinmeys uiuler 
ntitachment until fuither order of the 
Court. Thereafter the Appellant ol>- 
tained a decree against the heiis of S 
• on his mortgage and an ordc*r was made | 
by the Court for the regist j-atii.ii and 
attachment of the bills pay a 1)1 e to S in 
the office of the said Executive Engineer 
ajict the Court requested this officer to 
send two specified sums to the Court for 
payment to the Appellant. After the 
^ money was sent to the ('ourt the Re- 
* Bpoiidents filed a petition to the eilect 
that the ApiJellant was trying to take 
out the money but that it might be 
, kept under aHachmeut by an order of 
the Court. On this petition the Court 
ordered that tlib Appellant was not to 
receive payment of the money unless and 
until the Respondent's application was 
^ disposed of. At the hearing of the 
execution cases the Resi>oudents con¬ 
tended that the question of title and 
priority in respect of the money iu 
' Court should be decided under Or. 21, 

T. 62, Held —^That the order of the Court 
withholding payment of the money to “ 
the Appellant virtually amounted to an 
attachment of the money after it came 
into the custody of the Court. That 
Or. 21, r. 52, was clearly applicable to 
a case like the present and tnere was no 
reason to narrow the words of the rule 
so as to make it applicable only to a 
case in which the property EK>ught to be 
^ attached was in the custody of a Court 
** other than the Court executing the de- 
CTw. That as regards the xi^e-stion of 
priorities neither i>arty perfected their 
o^rge by giving notice to the persons 
who wen^ to make the payments to 
their mortgagor and accordingly apart 
from jp^n^r question of notice the Respou- ^ 


dsiut^^cnarge. which was prior in «iate 
mtort prevail. SilBAJHALL AGAR* 
^lILAH V. RAM CHANTIRA MAIN- 


CIVIL PROri:T)ITRE CODE (JfK)8)—COfltd. 
Purchase at mortgage tale-Suh- 
sequent rent sale and purchase by land* 
lord—Right of first purchaser to sat 
aside safe by deposit—Bengal Tenancy 
. . Act (VIII of 1885 as amended by E. B. 
and A. C. Act I of 1907), s. 170 (3),| 
Wlioro (in a case governed by Act 1 
of p )07 R. B. and A. (J.) the landlord 
hill) i' imrchaso'^ a uM-transf erable 
occMipancy-holding at a sale held in exo- 
cnlit»ii of a jAm 
aguiiiML., ^ _ 

hud within 12 
% yy * whole§holding at a 

ft, j^iilion of a mortgage-decree 

is ritsi' 'cTitilJetf to ?9et aside the sale by 
milking a deposit under Ox*, i*. 89 of 
the Civil J^rooedure Code. Turak ^Oat 
Pal Harish Chandra Banerjee, 17 C. 
\V. 103: s. c. IG C. L. J. 548 (1912), 

Dayamayi Dasi v. Ananda Mohan Roy, 
18 i\ W. N. 971 (1914) and Ahamadulla 
Chewdry v. Prayag Sahu, 20 C. W. N. 
^ tl9J4), referred to. ABUT’R RAH A- 

* MAX SAKKAa v. PROMODE 
IIARY DUTT 

Or. 21, r. 95 


... 412 


—- --:-. Or. 21, r. 89 

—M on<4)faiisfirable oeou pancy'‘hoi di ng— 


—Execution sale—Purchase by decree- 
holder—Delivery of possession—Order, 
whether appealable—Sec. 47, C. P. C., 
vyhether applicable.] Where on a de- 
cruo-holder auction-purchaser appl.ying 
f{>r delivery of possession of the pro¬ 
perties purchased and obtaining possjes- 
sif)U by order of Court notavithfitanding 
the objection by the judgment-debtor 
that the properties did not pass by the 
sale, the judgment-debtor preferred an 
appeal: Held, on a review' of the author¬ 
ities of all the Indian High Courts 
(w'hich are conflicting), that the Patna 
High Court should not without very 
good reason depart from a long course of 
decisions in the Calcuttjx High Court 
w'here the balance of opinion has been 
fiinre 1883 strongly in. favour of the view 
that an appeal does not lie. HAZI 
ABDITL GANT v. RAJA RAM (Patna) ... 

Or. 22, T. 10. 


Se^ Or. 43, r. 1, cl. 1 


Or. 22, rr. 11, 


-- ^ ... . - , 

9—Withdrawal of surolus" sale-proceeds 
belonging to Plaintiff by defendant-— 
Suit instituted more than 3 years from 
the date of witndrawal—Limitation. 
Ser Limitation Act, Stsh, T, Art, 62 


- , Or. 22, T. 14 

—^Price for pre-emption directed to be 
deposited writhin one month—Heerce- 
holder's application for extension of time 
—Court's power to extend tune- s*® 
Pre-emption ^ 

Or. 23, r. 1 




(2)-Application to 1 * 1 ? 

TV^hpro the trial Court. optiiion 

that uo snffit ieni Kr««n^ »ith 

out for allowing the Plaintiff to 
draw from the snit with liberty to in¬ 
stitute n fresh suit in the wme caune of 
action, pasfied order allowang 
to withdraw without sucl^ lejivo; 
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—^That the Muit was not disposed of by 
the order. Where a Plaintiff does not 
desire to withdraw from the suit unless 
with liberty to bring a fresh suit, and 
the Oonrt considers that such liberty 
ought not to be granted, the proper ’ 
course is simply to dismiss the applica¬ 
tion. Mohant Bihaeidasji Guru Govind- 
dasji V. Parshotamdas Ramdat, I. L. B. 

82 Bom. SMMlflOS). followed. 8TTBA- 
DHANI DEOTA v. CHANDRA'NATH 

...1011 

_ qg r- 

(b)—Suit dismissed^ 
evidanea alloprad to 

liberty to sue again by .. , 

though no form^ defect by riWBOIF^Vt 
which suit might fail was made out— 
Fresh suit if barred —^lles judicata.] 
Where a contested suit, in which evi¬ 
dence was called on both sides, having 
been dismissed by the trial Court, the 
Plaintiff was allowed by the Appellate 
Court to withdraw from the suit with 
liberty to bring a fresh suit, though no 
formal defect oy reason of which the 
suit would fail was made out and really 
because the Plaintiff was unable to pro¬ 
duce the necessary evidence in time: 

Held —^That the order of the Appellate 
Court was made without jurisdiction 
and a subsequent suit in respect of the 
same property and in which the same 
relief was prayed for was barred by 
the rule of res judicata. The sufRci- 
ent grounds for permitting withdrawal 
with liberty fK bring a fresh suit on the 
same cause of action referred to in cl. 

(b) of r, 1, Or. 23 of the Civil Procedure 
Code must be something of the same 
nature as the formal defect ** men¬ 
tioned in cl. fa). Kharda Co., Ld. v. 
Durga Charan Chandra, 11 C. L. J. 45 
(1909) and Mabulla Sardar v. Memangini 
Dabi, 11 C. li. J. 519 (1910), followed. 
KAM PRASANNA «TL v. PUNCHA* 

NAN NANDI CHOWDHXTRy ...1000 


Op. 23, r. 3— 


Procedure in probate case how far 
determined by. See Probate and Ad¬ 
ministration Act, B. as ... ... 986 


Or. 23, r. 


—C^urt^ if bound to pass a decree 
embodying the terms of compromise 
under—^Appeal if lies, when no decnee 
passed. See Or, 1, r, 10 ... ... 752 

—. Or. 33, rr. %, 


6, «8ae Or. 33^ r. 15 


—, Or. 33, r. 15 
-^Application to sue in forma pauperis, 
affect of rajaetion under r. S--Oistlnc- 
tion If any between orders under r. 5 

and r. 6,]^ On the rejection of an appli¬ 
cation for leave to sue ,as muper the 
only course open to the Applicant is to 
institute a suit in the ordinary way. 
There is no distinetiqp between rejec- ^ 
tion under r. 5 and an order of refusal 
under r. 7. ATTJTi CHANDRA SEN 
V. RAJA PEARY MOHAN MOOREB- 
JEE ... ... ••• 


-:-, Or. 40. r. (1) 

—Receiver, if may be appointed in pro* 
ceedinp to appoint common manpgor— 


■ ^*9 

CIVIL PROCEDURE CODE (1908)— contd. 
Bengal Tenancy Act (Vfll of 1885), sec. 

98— Sec. 141, 0. P. 0.— Ijjl parte order, 
appointing Receiver, if neceesarily bad 
—Remedy of aggrieved party.] Or. 40, r. 

1. of the Civil Procedure Code ffoescUot 
provide that the appointment of a Re¬ 
ceiver should be confined to a suit. A 
proceeding for the appointment of a 
common maiiaaer is a proceeding in the 
nature of a suit within the meanly pf 
sec. 141 of the Civil Procedure Codo>. 
and a Receiver can be appointed duriim 
the pendency of such a proceeding, it 
it should appear to the Court to be just 
and convenient to appoint a Receiver. 

In cases of emergency, when the issue 
of notice to other parties may to delay 
the proceedings as to defeat the object 
of the order, the Court has to pass such 
order ex parte leaving the party aggrie¬ 
ved to object to it either in the Court 
making the order or by way of an appeal 
to a higher Court. ASADALF CIK/W- 
DHITRY V. SYED MOHAMMED HOS- 
SAIN CHOWDHURY ... ...lOCM 

-, Or. 41, r. 10 

—Appeal from an order in insolvency— 
Security for costs, jurisdiction of Ap- 
l>6llate Court to make orclei* fur. See 
OfOsta ... ••• ... ... 14C 

Or. 41, rr'. 


22 (3), 33 —Cross-objection where majr 
be urged against co-respondent—(>ourt s 
power to permit w'heii justice requires 
—Change of law. See Local Self-Goverii; 
ment Act, sec. 138 (d) ... ... 37( 


, Or. 41, rr. 23, 


25—^Deefsion if preliminary decree or in¬ 
terlocutory order. See Remand Order... 41 


-, Or. 41, rr. 23, 

25—Power of Appellate Court to re¬ 
mand case otherwise than under. See 
a. 107 ... 54^ 

-, Or. 41, r. 24. 

See Trespass ... ... ... 77S 

Or. 41, r. 33 


—Scope and effect of, ai to powers of 
Appellate Courts—Dismissing entire suit 
on Plaintiff’s appeal when part of claim 
admitted by Defendant who prefers no 
appeal.] In a suit for arrears of rent 
the Plaintiff claimed rent at a particular 
rate. The Defendants admitted a lower 
rate and the Court of first instance 
decreed the suit at this admitted rate. 
The Plaintiff having appealed, the Dis¬ 
trict Judge dismisRed tne entire suit al¬ 
though the Defendants did not prefer an 
appeitl nor file any cross-objection. Held 
“^That r. 33 of Or, 41 is very widely 
exprwsed Jjnt it should not be applied 
so as to enable a party litigant to ignore 
the other previsions of the Code or the 
provisions of statutes like those which 
relate to limitation or payment of 
Court-fees. That ordinarily r. 88 should 
be limited to those cases where as a 
result of the Apellate Courtis interfer¬ 
ence with the dee^e in favour of the 
Appellant further interference is requir^ 
ed in order to adjust the rights of tKe 
parties in accordance with justice, 
equity and good conscience. That in the 
present case the lower Appellate^ Court 
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CIVIL .I*ROCEDURB CODE (1908)—contdf**^*^ 
allowed the Defendants in substance to 
eviftle the provisions of the Civil Pro¬ 
cedure Code^ the Limitation Act and the 
Court Pees Act ; and even assuming that 
r. 33 is applicable^ to a case of this des¬ 
cription the judicial discretion vested-in 
the Court of Appeal below was not pro¬ 
perly exercised. ADJAL MAJHl v, 
INlbO BEPARI ... ... ... 642 


See Contract 


, Or. 41, r. 




...1054 


Or. 41, r. 


CIVIL PROCEDURE CODE (im8)--coiitd. 

-—I-^-^ 43^ i,^ I 

(d)—Appeal against order refusing to 
set aside ex parte decree. See Or. 5, 
rr. 12, 17 ... ... ... | 7 .s 


Or. 47, r. 2 


—Appellate Courti power of, to allow 
withdrawal of suit with liberty to bringP ^ 
, fresh suit when part only of decree is'^ ^ 
appealed against.} The Plaintiff’s suit 
for recovery of possession of land on 
declaration of title was decreed in part 
and the Defendants appealed against 
the decree in so far as it was against 
^ them. The Plaintiff did not prefer 
any cross-appeal or cross-objection. 

Meld —That under r. 33 of Or. 41, it 
was competent to the High Conr^ in 
appeal to allow the Plaintiff to with¬ 
draw from the entire suit with liberty 
to bring a fresh suit upon the same 
cause of action; but Ihis power must 
be cautiously exercised and should not 
be permitted to be invoked in favour 
of a litigant so as to enable him to 
evade the provisions of other stututes. 
e.g., the Limitation Act and the Court 
Fees Act. In the circumstances of 
the case the High Court allowed the 
Plaintiff' on terms as to costs to with¬ 
draw from the suit with liberty to 
bring, subject to the law of limitation, 
a fresh suit in resp^t of the same 
cause of action only with regard to the 
lands which had been decreed in his 
favour by the lower Court. AJKJM- 
ITNWKSSA BIBI v. BEPIN BEHARY 
MITTER ... ... ... 544 


, Or. 43, r. 1, 


if applies to appeal from one Judge of 
the High Court to others. See Letters 
Patent, sec. 16 ... ... ... 534 


Or. 43, r. 1, 


cl. 1—Suit by Hindu widow—Adoption 
pending euit—Widow allowed to* prose¬ 
cute suit, though divested, on strength 
of onte-adoptlon agreement—Order, if 
appealable.J Where during the pen¬ 
dency of a suit brought by a Hindu 
widow, the Defendant objected that by 
an adoption made since the institution 
of the suit, the Plaintiff had divested • 
herself of the estate of her husband and 
so obuld no longer prosecute the suit, 
but the Court overruled the objection 
in the view that Plaintiff was entitled 
to prosecute the suit under an ante- 
adoption agreement with the natural 
father of the adopted son: Held— That 
the order was not one nnder r. 10 of 
Or. 22 of the Civil Procedure Code and 
was not appealable under r, 1. 

oL 1. raO MOTHA NATH ROY 

CHOWDHTJET V. DINAMONI CHOW- 
DHBANI ... ... ... 662 


—Judge who did not decide case but 
signed ^e decree if may entertain re¬ 
view afiplication under r. 2—Judge 
who pasted decree/’ meaning of—Re- 

Civif Prooe^^^Kde 
Air a review or a decree upon some 
grounds other than the discovery of 
new and important matter or evidence 
nr the existmce of a clerical or arith¬ 
metical mistake cannot be made to a 
Judge who signed the decree but did 
not write or deliver the judgment in 
accordance with which the decree was 
drawn up. The expression '' the Judge 
who passed the decree’’ in r. 2, Or. 47, 

C. P. O.. means the Judge who decided 
the case and not the Judge who merely 
signed a decree after satisfying himself 
that it has been drawn up in accord¬ 
ance with the judgment delivered by 
his predecessor, and the fact that the 
former had granted hn application for 
review which was set aside on the 
ground of the order having been passed 
without notice to the other side did 
not authorise the latter to entertain the 
application. TAMIJ UDDI SHEIKH v. 
SATYA SANKAR OHOSHAL ... 391 

-——, Or. 47, r. 4 

—^Review on ground not before taken 
when allowed. See .Pre-emption ...1099 


-• Or. 42, r. li 


.1208 


-, Or. 47, r. 7 

Reference by District Judge of case 
tried by Small Cause Court—Sec. 115, 
C. P. C.—sec. 25, Small Couse Courts 
Act (IX of 1887 )—Interference by High 
Court on question of.fact.J The Plam- 
tiff brought his suit in the Court of 
Hm^l Causes for recovei'y of damages 
against the Defendant who was said to 
have held some land under a contract 
to take half the proceeds as remunera¬ 
tion for his labour and expense. The 
Small Cause Court found that the De¬ 
fendant was a servant remunerated by 
tbe receipt of half the produce and 
decreed the suit. On a reference b 3 ’ the 
District Judge recommending the set¬ 
ting aside of the deciw bf the Small 
Cause Court Ju<^e on the ground that 
the Defendant should have been held 
to be a tenant against whom the suit 
could not be entertained: Held- That 
the Court of Small Causes was a Court 
subordinate to the District Judge and 
ChTrLYII, r. 7 contemplated a refer¬ 
ence by the District Judge of bases tried 
by mat Court. That in cases of revi¬ 
sion under sec. 115, C. P. C., or under 
sec. 25 of the Small Cause Courts Aot 
the High Court does not generally in¬ 
terfere with findings of faA arrived at 
by the first Court if those. brooeedings 
are sopDorM Igr evidsiiceV before 
Oowtt. JM mm hnvtng been mnie mi 


el. (o). Set Or* 2, r. • 



\y \ 
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ClVTTi PROCEDURP] CODES (1908)—concld. 
foi' iiili^rference ou a question of fact 
ihv rnfci'ence w^as diHcharged. >SHE1KH 
i^\TAN DEPAR7 v. HIKA LAL SAll- 
KAR ... ... ... ...1110 


-- Or. 47, r. 8 

—Decree of Division Bench of High 
Court of two Judges found evoneous, 
giving Plaintiff more than he claimed— 
ApplicaJ^ion for amendment before one 
-Jurisdiction of single Judge 


sse—Re-hearing 

lUthority " 
J uslice—J urisdiction.J An 


Jude 


ap-^ 


plication for amendment of a decree 
made in favour of the Plaintiff by a 
Division Bench of the High Court of 
two Judges was moved by some of the 
Defendants before one of them (the 
other Judge having Idft the Court) and 
n Rule was issuea on the Plaintiff to 
show cause why the decree should not 
be set aside or amended, or why such 
other order should not be made as might 
seem lit, on the ground that the decree 
purported to give Plaintiff a relief not 
claimed by him. The Judge made the 
Rule absolute, and then m terms of 
r. 8, or: 47, C. P* C., proceeded to re¬ 
hear the case with the result that the 
judgnient and decree of the Division 
Hench w^ere amended. The Plaintiff 
appealed against this last decision. 
Held-rtPsr Jenkins, C. J. and N. B. 
Chatterjea, J.)—That in the absence of 
an order by the Chief Justice authorise 
ing the learned Judge alone to sit for 
the hearing of the case, his decision was 
without jurisdiction. The case there¬ 
after was heard before the Kegular 
Bench, the Judges whereof refusM to 
rehear the whole case, and confining 
themselves to the point of ameiulmeiil 
only passed a decree amending the 
judgment and decree. Some of the De- 
fenaants having applied for review of 
this last decree, on the ground thai the 
learned Judges should have reheard 
the whole appeal. Held— Thai the de¬ 
cree of the Division Bench stood 
amended, as soon as the Rule to amend 
it was made absolute, and all subse¬ 
quent proceedings were superfluous. 
Th^ as the last decree of the High 
CmH only affirmed that order, it was 
not necessary to set it aside. Per 
Mookerjee, J.-rB.-i 8 of Or. 47 of the 
Civil Procedure Code clearly leaves it 
optioiial wi^h the Court to determine 
whether, when a review is granted, the 
case should be reopen^ in part or in 
its entirety. GOUR SirNDAfi; BHOW- 
MIK V. BAKHAL BAJ BHOWMIK .*.1165 

--- -- , Sch. II. See 


iPagi 

COMT^^NY—contd. 

dator—Property attached told and pro¬ 
ceeds brought into Court—Proceeds how 
to be distributed.] Where after property 
belonging to a limited liability Company 
had been attached by a creditor, the 
Coinpany wont into voluntary liquida¬ 
tion. Held —^That after the property had 
been sold and the proceeds brought into 
CJourt, the distribution thereof must be ♦ 
governed by the provisions of the Code - 
of I’ivii Procedure. Thai the attach¬ 
ment and sale coulfS. not be set aside 
at the instance of the liquidator. The 
liquidator of a Conniany differs in this 
'•espect from the Official Assignee in 
‘'that the property of the Company does « 
not vest in him. AMRITA LA L 
KlIJSiDXL V. AEUKUL CHANDRA 
DAS ... ... ... ... 358 

COM FROM] SJO by guardian, ad litem 
of minor without CourPs sanction— 
Validity. See Trustee ... ... 20i 

—-Summons against one of the 

Defcv^duiits i*esi(lirig outside British 
India returned unservetl—Compromise 
of suit by the other De(fendaiit both for 
himself and the absent Defendant acting 
on power of attorney empowering 
management of business ami institu¬ 
tion. conduct and defence of Kuits-- 
Coinpromise decree if binding on absent 
Defendant. See Decree ... ... 94:i 

CON SID I3R A TION—Su i ♦ by im rebaser 

under registered Kobala H^ainst Defend¬ 
ant in posses*?!on—Plaintiff if to 

l>ro\e parsing of coiisidoration--Rentiil 
in deed admittiritf receipt ol considera¬ 
tion, value of. See Onus ... ... 254 

CONSOLID.ATION of suits pending appeal. 

See (>ivil Procedure Coae, Or. 2, r. 2, 
Bub-r. 3 ... ... ... ... 475 

CONTRA t IT- -A nticipaiory breach— Delr^^ry 
by lustalments—Damages, assc^sament of. 

See Damages ... ... ... 244) 


Part performance' Rescission 


See 1/ocal Self-Goverunient Act, s. 138 
(d) ... ... ... ... 370 


Arbitration* 

CLAIM, omission to sue for a portion of— 
Subsequent suit for that portioh if lies. 

See Civil Procedure Code, Or. 2, r* 2 163 

"COMMON TENANCY'' what is. See 
Betates Partition Act, a. 89 ... 812 

COMPANY—Liquidation, attachment pritw 
to—Property attached if vccis in 


-kabuliyat containing sli- 

pulatiuii to pay exceMsivo rate of interest 
—Arisurance by laudlonl that ('(>venaiiV 
will not be enforced, offeol of, on (he 
document. See kabuliyat ... ...10C7 

-, Bond eigned by Defendant 

only and registered, euit upon.] A con¬ 
tract in writinp in thin country does 
not uecessnrily imply that the docu¬ 
ment must bd signed by both the 
parties thefeto^'' Apaji Bapuji t. Nil 
Kanta, 8 Itom. L. R. 667 (1901), Rama* 
sami Chetti v. Sekhanoda Chatti, 1 M. 

L. J. 787 (1887), Grish Chandra v. Kunjo 
Behary, T. L. B. 35 Cal. 683: s. c. 12 C. 

W. N. 628 (1908), Ambalayani Panda* 
rama v. Vaguram, T. L. n. 19 Mad. 52 
(189.5), Katappa v. Vallur Zemindar, T. 

L. R 2!^ Mad. .50 flJWl). Zemindar of 
Vizianagram v. Behara Sury,tnarayana, 

I. L. R. 25 hfad. .587 (1901), and Sanney 
Kotappa V. Venkata Narasimham Naidu, 

11 M. L. J. 125 (1901). refen-ed to. MOt^- 
WANG RAJ.A CRELLAPIIROO CHOW- 
DHTJRI V. BANGA BEHARI SEN ... 406 
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-illegal, money taken by 

Corporation under—Liability to refund. 

See Local Self-Government Act, s. ' 138 
(d^ ••• ,,, fl70 

-Part performance, equitable 

» doctrine of, if may be invoked by 
^ stranger to—Relinquishment of share in 
tenure without registered deed but 
for consideration*) by purchaser out 
of possession to person in possession 
—Remand order, scope of.J Whore a i 
permanent tenure having been sold in VX* 
execution of a decree for rent obtaineii 
against G, the question was whether C 
at the date of the sale had a subsisting 
interest In the tenure, so that (if he had) 
certain undcr-teiiures held by G were 
not touched by the sale, and it appeared 
that C having acquired a share in the 
'* tenure at an execution sale, had subse¬ 
quently for consideration relinquished 
the share to G who was and coiil nued 
in possession but no conveyance was exe¬ 
cuted to give effect to this transaction; 

Held —(in a suit by the purchaser at the 
rent sale to eject G) that though a 
a mere admission or disclaimer cnimut 
operate to pass title to property where 
a conveyance is reqxjqrod under the law 
to transfer title, here G could have sued 
C for specific performance of the con¬ 
tact and G could have succesfi^fully re¬ 
sisted a suit to recover possession by 
C. That by the application of the 
equitable doctrine of part performance, 

C was precluded from setting up any 
title against G and had no subsisting 
right to the .share at the date of tlie 
rent suit. Waish v. Lonsdale, 

K. 21 Ch. 1). S) (1882), Puchha 
Lali V. Kunj Behari Lai, 18 C. TV. N. 

445 U^13) and Mohamed Musa v. 

Aghore Kumar Ganguli, L. U. 42 1. A. 

1: s. c. 11) C. W. N. 250 (1914), relied on. 
Jadunath Poddar v. Rup Lai Poddar, 

4 C. L. J. 23: s. c. 10 C. W. N. 050 (1900), 

Oodey Koowur v. Ladoo, 13 M. I. A. 585 
(1870) and Dharam Chand Bald v. Mauji 
Sahu, 16 C. L. .1. 436 (1912), distinguish¬ 
ed, Held —Further, that the pilrchasor 
though no party to the contract was en¬ 
titled to invoke the aid of this doctrine 
in the same way as a creditor could 
in respect of contract of purchase 
made by bis debtor with a stranger. 

That a remand order by the High Court 
directing a trial upon the issue whetnf^r 
C had a subsisting interest in the pro¬ 
perly covered an enquiry as to whether 
liiid lost his interest in the property 
by the operation of the equitable doc¬ 
trine of part performance. KHAGEN- 
DRA NATH CHATTERJEE v. RONA- 
TON GIiHA ... ... ... U9 

-Specific performance of Con¬ 
tract-Agreement to reduce ter^s into 
writing—Contract if complete before 
writing—Contract complefed subject 
to insertion of " usual terms and 
conditions/’ if specifically enforcible— 

Vendor if may waive such terms and 
enforce others—Earnest-money, payment 
of* If concliipive of completed contract 
•«-y .iesrtainty—Val'iance between plead- 
fnf and proof J In a suit for specific per- 


CONTKACT-contd. 

furmauce of a contract for sale and pui'* 
chase oi immoveable propei‘ty where tho 
purchaser agreed to buy the property 
at a certain price aud agreed to coi'tain 
terms sand conditions as he understood 
them mid paid earnest-money and the 
terms of the contract were sought to 
be^r^v gdj^t^ |^ b^ ev^^^^L«^ting 

,.J*C"‘>^,^'^vrittem agrcciiient tol^Wippro- 
and sxttermirds executed embodying 
tho special terms and conditions already 
supposed to have been agreed upon uud 
the ** usual termo and conditions" of 
sale and purchase and it appeared that 
there were a number of term.s and con¬ 
ditions admittedly not agreed to or dis¬ 
cussed between the parties which were 
afterwards embodied in a draft agree¬ 
ment prepared by the vendor^s soli¬ 
citor aud submitted for the approval 
of the purchaser and which draft 
agreement the purchaser did not approve. 
Held that there was no completed con¬ 
tract between the parties capable of 
being speeificaliy enforced. Per Jenkins, 
C. J.—It being expressly pleaded in the 
plaint that it was a matter of actual 
agreement and not merely the expres¬ 
sion of a desire that the terms should 
be embodied in a written agree- 
meiit there was, in the absence of such 
a formal contract in writing, no con- 
C'lnded coutruct between the pnrtJe.s. 
'J’hut where the t^-^rms of a contract are 
sought to lie proven! by iu*al evidence the 
p?7) vision ior a pri>speolive written 
iuiveaii'in cannol be treated us negligi¬ 
ble the more so where the suj)ersc‘.s.sif»n 
is of an oral by a written agreement 
and not merely of one writing by 
aiiotliei*. That even in the case of a 
auppr(*ssioii of a written document by a 
more formal writing the circumstance 
that the parties do intend to make a 
subsequent agreement has been held to 
bo strong evidence that they did not in¬ 
tend the previous negotiation to amount 
to an agreeineut. That even if the main 
terms be substantially agreed upon and 
to that extent the purchaser may have 
considered that there was « contract Md 
have used, language appropriate to that 
position nevertheless where it appears 
that the prospective written agreement, 
contemplated embodying the term agreed 
upon or Ruppo.sed to have been agreed 
upon together with other terms and con¬ 
ditions described as '' usual terms 
and conditions^' ihe couti'act can¬ 
not be specifically enforced for uncer¬ 
tainty. Thai the more payment of 
earnest-money did not preclude the pur- 
cha■sen from pleading that there was no 
concluded contract. Per Woodroffe, J.— 
The Court will not enforce specific per- 
ft'rmance of a conti^ot the terms of 
which are uncertain. The question 
whether a contract is uncertain is a 
question of fact which arises on thg do¬ 
cuments and oral evidence tendered in 
support of It, An Anroal Court is not 
bound to ae^pt the nrst Courtis appre- 
oiation of wb facts of th^’Caae* 
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jON TK ACT—eontd. 

the facta and law are open to the Court 
of Appeal. But Appellant ahould 
aatiafy the Appeal Court tliat the judg¬ 
ment appealed againat is erroneous. 

The mere reference to a formal agree¬ 
ment will not prevent a binding bargain. 

The Act that the parties refer to the 

venPthe existence of alluding cMpact. 

The payment of earnest-money is itselt 
evidence of a concluded contract. Per 
Mookerjee* J.—It is well settled that 
the fact tl^at the 'parties intended to 
embody the terms of the contract in o 
formal written agreement is strong evi¬ 
dence that the negotiations prior to the 
drawing of such writing are merely 
preliminary and not intended or under- 
Htood to be binding. If it is definitely 
expressed and understood that there is to 
be no contract until the formal writing 
is executed there is plainly no binding 
agreement formed until this provision 
is complied with. It is also true that 
if all‘terms of the agreement have not 
been settled and it is understood that 
these unsettled terms are to be deter¬ 
mined by the formal contract, there^ is 
no binding obligation until the writing 
is executed. But if the oral agreement 
or written memorandum is complete in 
itself and embodies all the terms to be 
inserted in the intended formal writing 
a binding obligation is fi.ved on the 
parties unles.s it is understood and in¬ 
tended that •^uch contract shall not be¬ 
come operative until reduced to writing. 

Tlie f|iiestion is mainly one of intentiim. 

If the written draft is viewed by the 
parties merely as a convenient memorial 
or record of their previous contract, its 
absence does not affect the binding force 
of the contract; if however, it is 
viewed as the consummation of the ne¬ 
gotiations, there is no contract until the 
written draft is finally signed. To de- 
^rmine which view is entertained in any 
particular case several circumstances 
may bo helpful, as for example whe¬ 
ther the contract is of that class which 
are usuallv found to be in writing, whe¬ 
ther it is of such a nature as to need a 
formal writing, for its full expression, 
whether it has few or many details, whe¬ 
ther the amount involved is large or 
small, whether it is a commoii or uraal 
contract^ whether the negotiatinij itself 
indicates that a written draft 
templatcd as a final conclusion off the 
negotiation. If a written draft ^ . 

pos^, suggested or referred to during 
the negotiations it is some ovidrace ^hat 
the parties intended it to be i^e ftnw 
closing of the contract- The Court 
should refuse specific performan^ where 
there is substantial iranance beween the 
pleading and proof. The draft agree¬ 
ment containing terms which wwe nerw 
settled before between the partis, the 
legitimate inference to be drawn m “at 
the parties intended th^ written draft 
to be the consummation of their nego¬ 
tiations which were to be treated as ©on- 
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CONTBACT— contd. 

eluded only upon the final execution of 
the written agreement. Where many 
terms still remained undetermined it is 
a sure index that the contract had not 
yet been concluded. Where there is 
ambiguity in any of the conditions of 
sale in restriction of the rights of the 
purchaser the condition should be con¬ 
strued more strictly against the vendor. 

J. 1, J. HYAM V. M. E. GTTBBAY ... Cfi 


- Si>ecific performance. Sec Spe- 

P citic l^erformaiioe. 

-to settle property in considera¬ 
tion of donee coming and living with 
donor—Promise—Acceptance by word and 
conduct—Consideration—Part perform¬ 

ance—Contract if may be repudiated— 
Locuk penitentiee —Contract, if requires ^ 
writing—Specific performance—Civil Pro¬ 
cedure Code of 1o82, sec. 544—Civil Pro¬ 
cedure Code of 1908, Or. 41, r. 38—Suit 
in ejectment—Court in allowing a De¬ 
fendant's appeal against decree of eject¬ 
ment, if may decree it in favour of non¬ 
appealing Defendants—Appeal by Plain¬ 
tiff by leave of High Court to His 
Majesty in Councir—Defendant not 
made Respondent added and allowed to 
file cross-objection by Privy Council.j 
1*. a childless widow, was greatly at¬ 
tached to her grandniece, the l^laiii- 
tiff, and valued her comimiiioiiKhip, and, 
on her marriage, was anxious that 
«ihe and her husband, who was a man 
of independent means, should continue 
to live with her. and to this end offer¬ 
ed to settle properly on her. Vlalntifi' 
and her hnsbancl bedng thus induced^ to 
come and reside with her, remained 
with her from 1886 to 1893, between 
which dates P settled some small pro¬ 
perties on Plaintiff. In 1898 she wiued 
to settle property of a more substantial 
vsdue, and with this object in view 
purchased a property worth Bs. 40,000, 
but in her own name. The Plaintiff's 
husband, not being satisfied with this 
arranifement, left house and * went 
to reside on his own proi>erty. P, there¬ 
upon, in order to persuade Plaintiff to 
stay with her, wrote to her husband, 
pressing him to return, and she also 
gave Plaintiff hereof her assurance in 
writing that the property in question 
was pnrehas^ for Plaintiff, that there 
were infrumonnees on the properly 
which wsSre to be discharged, that P 
would retain the property so long as © 
she was alive, and afterwards convey "it 
to the Plaintiff. The Plaintiff as well 
as her husband agreed to this arrange* 
ment and, until P's death in 1899, 
Plaintiff and her husband lived with 
P, ^ Held—That the letter was a promise 

S uite definite as to its subject-matter, 
be person ;who was to be its owner (the 
Plaintiff) and with regard to the time 
she was to enter into possession, and 
the same was accepted, and P obtained 
the consideration she desired, inasmuch 
as in compliance with the st^ulation 
made by her the Plaintiff* and her hus- 
bmid went on living with her. That 
fhere was thus a concluded contract 
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CONTRAC*f-“Concl d. 

from which P could not resile and which 
was specihcallj cnforcible, the law of 
« India not requiring such a bargain to 
be in writing. Maunsell v. Hedges, i H. * 
L. C. 1039 (1854), Maddison v. Alderson, 

B App. Cas. 407 (1883) and Mahomed 
M|uta V. Aghore Kumar Ganguli, L. K. 
4iri.^A. 1: s, c. 19 C. W, N. 250 (1914), 
referred to. That the dying declara¬ 
tion of 1’ tbat the propeTty^n question 
had been given away to Plaintiff and 
that possession of the same should bo 
delivered to her after her death, did 
not constitute a nuncupative will but a 
rd^affirmation and confirmation of the 
previously concluded contract. Upon 
appeal to Ahe High Court by one of 
the Defendants, N, against a decree in 
ejectment passed in favour of the Plain- 
, tiff, another Defendant, S, who had 
beeh made a Kespondent in tho appeal, 
prayedi that tho Court, which proceed¬ 
ed to decree the apx)oal, should make n § 
decree in favour of all the Defendants. 

The prayer was overruled and the de¬ 
cree was in respect of tho appealing 
Defendant's unascertained share only. 

The Plaintiff having then obtained 
leave of flie High Court to appeal to 
Jlis Majesty in Council, S who was not 
made a Respondent in the appeal moved 
Hi.s Majesty in Council to bo added as 
such and for leave to 'file croftshobjec- 
tions. This was allowed subject to all 
objections at the hearing. At the hear¬ 
ing it w^as urged that the cross-objec¬ 
tions could not be entertained as (1) no 
leave had been obtained from the High 
Court; (2) S'h application to His Majesty 
in Council was time-burred; (3) under 
sec. 544 of the Civil Procedure Code of 
1882 whigh applied when the appeal 
was lodged in the High Court (though 
it was not disposed of uniil Or. 41, 

V. 33 of Act V of 1908 had com© into 
force), S ivas not eniilled to the relief 
he asked for. These objections w'ere 
overruled by the Privy (council. SRI 
RAJAH MALRAJU I.AKSHMt VEN- 
KAYYAMMA KAO BAHADUR v. SRI 
RAJTA H VENKATA NAR A8IMHA 
APPA RAO BAHADUR (P. C.) ...1054 

-OP SALK. See Sale ... 159 


Contract varied— 


Effect—Specific performance. See Spe¬ 
cific Performance ... ... ... 929 

t JON TRACTS, sxiccessive. dealing with same 
matter—Former if rescinded when later 
pontract invalid—Rescission by rennn- 
when effective—Rescission after 
part performance. See Local Self- 

Government Act, e. ISff (d) ... ... 370 

CONTRACT ACT (IX of 1872). character and 
scop© of—Interpretation of provisions— 
I^al reform in India in advance of that 
4n England. See e. 103 ... e..ll82 


es. 102, lOS ... 


Draughtemanehipt See 


...1X82 

■ . .% Rule of Hindu Law if 

to be considered. See Brokerage ... 708 


of 

s. 


V t. 10—^Mlsrepresanfation 
Sea E^encb Act, 


418 
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CONTRACT ACT- contd. 

-^ 37—Rule of damdu- 

pat if applicable to mortgage decree. 

See Dankdupat ... ... ... 110 

-^ 55 —Contract to sell 

land—Time if of the essence of the con¬ 
tract—PrincipJles of equity applicable to 
such cases.] Sec. 55 of the Indian 
Contract Act does not lay down ajjy 
principle which differs from 
which 

lund _ 

land. law', equity, 

governs tife rights ^f the parties 
cases of specific performance of con¬ 
tracts to sell real estate looks not at 
tho letter but at the fi^bstance of tho 
agreement in order to ascertain whe¬ 
ther the parties "hotwithstandiug that, 
they naineu a specific time within w'hich 
completion was to take place really and 
in substance intended more than that 
it should take place w’^ithin a reason¬ 
able time. Lennon v. Napper, 2 Sch. & 
l.ef. 882 (1802), Roberts v. Berry, 3 DeG. 

AI. & G. 284 at p. 289 (1853), Tilley v. 
Thomas, 3 Ch. App. 61 (1867) and 

Stickney v. Keeble, [1915] A. C. 386 
0914). The special jurisdiction of 
e<iuity to disre^gard the letter of the 
coniruci in ascertaining what tho 
parlies to the contract are to be taken 
as having really and in substance in¬ 
tended as regards-the time of its per¬ 
formance may be excluded by any 
plainly exiirossed stipulation. But to 
have this effect the language of ih& 
stipulation must show that the inten¬ 
tion was to make the rights of the 
parties depend on the observance of the 
time limits prescribed in a fashion 
w-hich is unmistakable. The language 
will have this effect if it plainly ex¬ 
cludes tho notion thf^t these time limiU 
wore of merely secondary inii>ortanco in 
the bargain and that to dis^*gard them 
would be to disregard jiothlng that lay 
at its foundation. Primfi facio e^^uity 
treats the importance of such time limits 
as being subordinate to the nmin i>ur- 
poses of the parties and it will enioiii 
specific performance notwithstanding 
that from the point of view of a Court 
of Law the contract has not ^been 
literally performed hy tho Plaintiff a-s 
regards the time limit specified. But 
equity will not assist w’here there has 
been undue delay on the part* of onc' 
party to the contract, and the 
given him reasonable notice tnor ne 
must complete within a definilc tune. 

Not will it exercise iN jurisdiction 
when the character of 
other circumstances would rend^er suen 
exercise likely to result lu injustice. In 

such the circum.stanc^ Ihem- 

selves, apart from any question of ex¬ 
posed intention, exefudo the junsdic- 
6^. Equity will further infer an in. 
Sion the?- time should ^ of the 
essence from what has passed prior to 
th7 contrant, the ooniitructioB. tS which 
caniwt bo affected in the eontempleUon 
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CONTRACT ACT-contd. 

-, •• 68 —Infant if may bo 

fidjudicated insolvent. See X^residcucy 
Towns Insolvency Act ... ...1065 


SS. 69, 70—Money paid 


under compulsion of legal process, suit 
to recover, if lies— Bona *fides of party 
receiving payment. See Civil Procedure 
'"pde. Or. 21 , r. 46 (3) ... ... 188 

to pur- 
h take 

data of delivei^—SubSmiK^sale by 
teller at higher Wan market price on 
date of delivery—Buyer’s liability— 
Measure of damages.] The DefendaiitH 
were purchnsert of certain shares from 
the Plaintiff under a contract Jiote which 
inter alia provided that in the event of 
the buyer not maicing payment on the 
sottlemont day the seller should have 
the option of reselling the shai'es by 
auction—any loss arising therefrom to 
bo recoverable from the buyer. On 
30th l)ocembcr 1911, the date of deli- . 
very, the shares having fallen largely 
in value, the Defendants failed to take 
delivery. The seller sold the shares on 
x'arious dates from 28th February 1912 
onwards, tl^ sales fetching in most in- 
htances hi^er prices tl^an the morki't 
rate on 30th December 1912. The Plain¬ 
tiff sued the Defenclants for the ditl- 
ence between the contract rate and ihe 
market rate on 30th December 1911; but 
the Appeal Court in India held that the 
seller reduced hi.s loss by selling the 
shares at a higher price than obtained 
at the date cf the breach. Held —That, 
upon a true construction of the eojit- 
trnct note, property in the shaivs uevi'i* 
passed to the purchaser and sec. 107 
of the Contract Act which deals with 
cases in which a seller has lien on goods 
or has stopped them in transitu had 
no application to the case. That the 
option to resell was only a stipulation 
that the seller might, if he thought 
fit, liquidate the damages by ascertain¬ 
ing the value of the shares at the date 
of the breach by an auction sale, 'riiat 
the loss to the XUaintiff arising from 
Defondanis^ breach of the contract was 
the^loss at the date of breach, viz., tho 
30(h December 1911. If at that date 
the Plaintiff could do something or 
did something which mitigated the 
damage ^ ihh Defendants would be en¬ 
titled to the benefit of it, Saaniforth v. 
Lyall, 7 Bing. 169 (1830), but the fact 
that by reason of the loss of the con¬ 
tract which the Defendants failed to 
perform, the Plaintiff obtained the bene¬ 
fit of another contract which was of 
vaule to him. did not entitle the De¬ 
fendants to the benefit of the later con¬ 
tract. Yates V. Whyte, 4 j^ing. N. C. 

272 (1838), Bradburn v. Great Western 
Railway Ca., L. 11. 10 1 (1874), 

Jabeen v. East and West India Dock 
Co, L. B. 10 C. P. 320 (1875), Rodocan- 
achi V. Mifburn, 6 Q. B. D. 67 (1880), 
and Williams v. ^ius, [1914] A. C. 510> 
referred to. A. BT. A. 8 . JAMAL v. 
MOOLLA DA WOOD SONS, AND COM¬ 
PANY (P. C.) ... ... ... m 


CONTKACT ACT- contd. ■« 

-- e. 74—Interest, rate of, 

excessive—Court’s power to declare rate 
a penalty and award reasonable interest.] 

. . Tho Court is competent to grant relief 
whenever the rate of interest appears 
to it to be penal. The fact that the 
* rate of interest is excessive may bo 
sufficient by itself to justify the infer¬ 
ence that the rate was penal and un- 
eiiforcible. . Once tho stipulated rate of 
inte^rest is found to be unonforcible, tho 
JMaintiff is in the hands of the Court 
uliich will decree such rate of interest 
os may appear to it to bo reasonable. 
Abdul Majid v. Kherode Chandra Rii, 

1. li. R. 43 Cal, 600: s. c. 10 C. W. 

N. 809 (1014) and Khagaram Das v. 
Ram Sankar Das, I. K. '42 Cal. 652: 

B. c. 21 C. L. J. 79; 19 C. W, N. 775 
(1014), referred to. DOUWANG RAJA 
CHELLAI^HRCK) CllGWDHCRl 4 v. ‘ 
BANGA BEIIARI SEN ... ... 408 


s. 79. See s. 81 


...1224 


-^ 81, 82, 83—Usage of 

^jute trade at Chandpur—Jute brought 
' by fariahs and stored in Companies’ 
godowns, burnt before weighment—Jute 
insured by Company—Incidence of loss 
—Title, passing of—Unascertained goods 
—Intention—English law.] Plaintiils 
who were fariahs used to juirchase loose 
jute from dealers (beparis) and sell 
them to, amongst others, Dofeudanis’ 
firm at Chandpur. The jute brought by 
the fariahs used to be stored in a godowu 
c^led the '' fariahs’ godowii,” and ac¬ 
cording to the usage of trade at Chand¬ 
pur sale was not complete until tho 
jute had been examined, selected and 
w^eighed by the pui*chasing firm. Tho 
goods were, however, kept subiect to the 
firm's lien for advances to tSe fariah, 
and it appeared that, once the goods 
were stored in the godown, the fariahs 
were not allowed to remove or sell them 
to other persons. Some jute which 
was stored by Plaintiffs in Defendants’ 
godown, and was injured by i.he latter 
as belonging to the firm, caught fire be¬ 
fore it nod been tested, selected and 
vreighed and was burnt. Held— ^That 
title in the jute had not passed to the 
Defendants, and the loss fell on the 
Plaintiffs. That tho contract being one 
for the sale of unascertained goods, 
w^^hat remained to bo" don© by the buyer 
to the goods appropriated to the con¬ 
tract by, tho seller was not merely for 
the purj^ose of ascertaining the price 
but was also for the purpose of placing 
the buyers in a position to say whether 
and to what extefit they would for their 
part accept the goods offered to them. 
That the fact that the seller could not 
remove or sell the goods from the 
godown did not show that the property 
irf the jute had passed to the firm.« 
That the Defendants who had an inter¬ 
est in the goods, were justified in in¬ 
suring them to protect that interest, 
and were entitled to receive the whole 
amount of the policies of insurance to 
indemnify themselves against their.lo^a . 
and were not. bound -to apply any -por- 



VoL. XX. 1 ■ 


. INDEX OE dlTlL 0\Sti}. 


lix 


JPag/fe 

CONTRACT ACT—contd. 

tion of it to the l^laiiitiffs* benefit. 
When nothing remains to be done to 
the goods by the seller for the pur¬ 
pose of ascertaining the price, then 
primft fatie the pro^jorty in them passes 
although they have not been -weighed by 
the buyer. It would be otherwise iii 
England if the parlies intended that pro¬ 
perty in the goods should not pass until 
the goods had been weighed. The 
Indian law is the same? and the x>ro- 
visioiis of sec. 81 do not exclude the 
question of iniontioii which is laid 
down in the English cases as the de¬ 
termining factor. ABDUTi AZIZ 
BEPAKl V. JOGENDRA KRISHNA 
RAY ... ... ... ...1224 


a 


-, S8, 102, 103, 108, 178—Trans¬ 
fer of Property Ac,t (IV of 1882), ss. 4, 
137—Railway receipt if document of 
title ” or document showing title ” or 
''instrument of title''—Right of vendor 
of stoppage in transitu if determines on , 
assignment of railway receipt by 
way of pledge—Interpretation—Draughts¬ 
manship..! The Indian Contract Act 
is an amending as well as a (sonsolidnl- 
ing Act, aiul beyond the reasonable in¬ 
terpretation of its provisions thei*e is 
no moans of determining whether any 
particular section is intended to con¬ 
solidate or amend the previously exist¬ 
ing law. 'i'llore is no improbability in 
the Indian Eegislature taking the lead 
of the Enalish in u legal reform, the 
call for legislative action in ^India 
being so much more numerous. Rail¬ 
way receipts issued to the consignors 
of goods are documents showing title 
to goods within secs. 102 and 108 and 
documents of title to goods within sec. 

178 of ttie Indian Omtract Act, and 
a second buyer in good faith and for 
consideration who obtains an assignment 
of such a receipt obtains (hereby con¬ 
structive delivery of the goods ropre*- 
sentc^d by the bill, so that the vendor's 
right of stoppage ceases under sec. 102 
upon such assignment. The expression 
" instrument of title " in se<*/, 103 means 
the same thing as '^'documents sh<tw- 
ing title" in secs. 102 and 108 and 
documents of title in sec. 178 of the 
Contract Act; the use of different ex¬ 
pressions to convey the same sense 
showing merely that the draughtsman 
of the Act was not very careful in the 
use of language. Where, therefore, a 
railway receipt is assigned by way of 
pledge to secure an advance made speci¬ 
fically upon it in good faith under sec. 

103 of the Contract Ajat, the vendor can¬ 
not, except on payment or tender to the 
pledgee of advance so made stop the 
goods in transit. RAMDAR VITHAL- 
DAS DUEllAR v. S. AMERCHAND 
AND CO. (P. C.) ... ... ...1182 

- , $. 107. See s. 73 ® ... 105 

- e. 108. See s. 102 ...1182 


—-, tec. 139—Discharge of surety 

oy^act of creditor detrimental to •u|*ety 
—Banker, deposit wtth—Banker mutt 
oallow tpecHle direction of depositor 
even if he be Indebted—Debtor, specific 


('(EXTRACT ACT-contd. 

appropriation by, to be observed by 
creditor.] The Defendant's brother 
had an account at the IMaintiff Bank 
which being considerably over-drawn 
the Bank called for additional secuidty 
and the Defendant gave a guarantee to 
the Bank agreeing to pay to them on 
a specified date to tho extent of a 
specified amount all money then due 
(he Bank from his brother on cum 
ac;coui\h ^ ~ 

in(? 

ponses wthe linnk might cha.^ 
A tier tho date of t#ay*»©nt mentiou^.i 
in (ho ugreenient of guarantee and 
wiiou there remained due to the Bank 
a large sum so gurantecd the Defend- 
anTs brother opened a separate ac¬ 
count with tho Bank by depositing a 
certain amount on condition that the 
Bank w'ould allow him to draw this 
sum by cheques and not take it 
payment of the amount due to them on 
tho gurauteod over-draft account, but 
that any profits of the business carried 
on by him w'iih the money deposited on 
tlio second account would be paid to 
credit of tho over-drawn account. The 
Bank did not inform the Dc^fendant .of 
tho opening of this now account and 
certain sums were transferred from this 
accHuiiii. to the previous over-drawn 
account purporting to be profits as 
afoiesaid. After this second account 
came to an end the Bank claimed from 
the Defendant payment of the balance 
cm the over-drawn account and a cop.v 
of tho account of the Defendant's 
brother was supplied to the Defendant 
showing the amount due to the Bank oii 
account of principal and interest as also 
the second account opened by tho De¬ 
fendant's brother. The Defendant with¬ 
out disputing his liability assured pay- 
nieiils nf (ho money duo 'from his 

brother. Held—on the facts of the 
caso (ho Defendant was not dis¬ 
charged his liability to the 

Bank in consequence of the arrange¬ 
ment made by the Bank with his brother 
in opening the second account. That 
I he Defendant was not entitled to have 
the account reopened and the Bank 

entitled to interest after the date men¬ 
tioned in the agreement of guaranteo 
for pa.ym6nt. at the rate usual on the 
account but not at any higher rale. 
Per Sanderson, C. J.—That i» opening 
the second account the Bank did nof. 
act inconsistently with the right of the 
Defendant as surety within the meaning 
of sec, 139 of the Contract Act under 
wrhich in order to discharge the surety 
it must be shown that not only has the 
creditor omitted to do some act which 
his duty to the suret.v required him to 
do but alpf that the eventual remedy of 
the surety himself has thereby been 
impaired, which was not shown to 
(he case here. That it was not withm 
the power of the Bank to appropriate 
(he amount in the second account to the 
pi-evious over-drawn account inasmuch 
as the depositoir deposited that amount 
on condition that he was allowed to 
draw against it. That the rule in 
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CONTKAtT ACT—concld. 

Clayton's case, 1 Mer. 572 (1816), applies 
only to the items in one current ac¬ 
count and when there is no specific ap¬ 
propriation by the debtor; but in the 
I>resent case there was a specilfio appro¬ 
priation by the depositor when he open¬ 
ed the new^ account and«thero were in 
fact two accounts and not one and the 
rule in Clayton’s ca.se, 1 Mer. 572 (1816), 
^not apply. That it was no duty of 
' ‘lo De- 


Pa^f 


le new account wliirf 


Bning 

lilt whicfi^IVnot con¬ 
trary to the natu4 of the Deftmdant^s 
engagement but in accordance with the 
arrnngemont made by the Defendant 
with the Hank. Per Mookerjee, J.— 
That in the absence of special agree¬ 
ment a g\iarantor has no right to con¬ 
trol the appropriation by Customer or 
Banker of moneys paid in subject lo the 
qmiiification that the Banker is bound 
to deal with the accounts in the ordi¬ 
nary way of business. Any specific 
direction regarding the appropriation of 
a deposit must be observed by the Bank. 
In the present case the agreement l>e- 
tween the Bank and the depositor made 
it. impos-siblo for the Bank to apply the 
deposit in reduction of the over-draft on 
the first account; consequently the fact 
that the deposit was not so applied did 
not justify the contention that the 
Bank w^ere at fault and the surety must 
bo doomed disehargcKl; there was thus 
no room for the application of the rule 
in Clayton’s case, 1 Mer. 572 (1816). 
That the Bank did not fail in their 
duty to the Defendant when they carried 
on transactions with his brother under 
the second account without any intima¬ 
tion to him. The true rule is that if 
there is any agreement between the prin¬ 
cipal with reference to the contract 
giiaratiieed, the surety ought to be con- 
KulU'd and that if there is any altera¬ 
tion which is not obviously either un¬ 
substantial or for the benefit of the 
surety he is lo be the sol© judge whe¬ 
ther he remains liable. This is sub- 
Mtantially in accord with sec. 139 of the 
Indian Contract Act. A. K. A. A. K. 
OHUZNAVl V. TIIK NATIONAL BANK 
OF INDIA LTD. ... 


562 


--g, 173, sgg 1Q2 ...1182 

-, tt. 230, 236— Broker 

liable as'principal—Custom of Calcutta 
Gunny Market. See Arbitration ... 365 

- — - —- , e, 247—Infant if may be 

adjudicated insolvent. See Presidency 
Towns Insolvency Act ... ...,1065 

-^-, t. 253, cl- 10—Kule of 

Hindu Law if to be considered. See 
Brokerage •*. ••• ^08 

CO-OWNER. See Co-sharer. • 

CORPORATION, contract of, without seal, 
if enforceable, when not demanded by 
statute. See Local Self-Government Act, 
s. 186 Cd) ... ... ... 670 

— — , money taken by, by ille¬ 

gal contract—Liability to refundT. See 
local Self-Government Act, s. 188 (d) ... 870 


CO-SUAllKR— Suit to recover join/!; poseee- 
Sion, when lies—Gutter by other co- 
iharer, what amounts to—Claim and 
exercise of exclusive title under a lease 
from a stranger—When co-sharer in pos- * 
session may keep exclusive possession— 
Change of case in second appeal—Re¬ 
mand, prayer for. I Th© 5/6ths owners 
of an estate A sued the remaining l/6th 
ownern for recovery of joint possession 
with the latter of certain lands within 
the estate. Tlfo latter in dcfonco .stated 
the lands in suit were part of estate B, 
which the owners of that estate had 
givcin them in lease. This having been 
found against in the (!ouTt of first ap¬ 
peal, the Defendants in second appiuii 
prayed to b© allow^ed to set up the de¬ 
fence that tliey had been in occupation 
of the lauds as co-sharers and were cul¬ 
tivating the same as such with the con¬ 
sent of the Plaintiffs. The prayer |i'a» • 

disallow'ed, and Held —^That this was a 
case of exclusion of co-sharers b}^ other 
• co-sharers and the Plaintiffs were en¬ 
titled lo a dt+cre© for joint posse.ssion. 
Watson & Co. v. Ram Chund Dutt, L. U. 

17 I. A. 110: s. c. I. L. R. 18 Cal. 10 
(1890;, Lachmeswar Singh v. Manowar 
Hossein, L. R. 19 I. A. 48: s. c. I. L. 

R. 19 Cal. 253 (1893) and Mohesh Narain 
v. Nawbut Pathak, I. li. U. 32 Cal. 837: 
n. c. 1 C. L. J. 4.37 (1905), dstinguished. 
Mookerjee, J.- ^Tho rule laid down in 
Watson & Co. v. Ram Chund Dutt, L. 

R. 17 I. A. 110: fl. c. L L, R. 18 Cal. 

10 (1890), is a rule of justice, equity and 
good conscience and must be applied 
with reference to the circiimstances of 
tho individual case before the Court. 
Primi faeftO co-owners are entitled to 
hold joint possession of joint property, 
and consequently, if on© co-sharer seeks 
to defeat the claim of another co- 
sharer to joint pos.session, special cir- 
cumsiancos must be allegeil and estab¬ 
lished to justify exclusive occupation by 
one of them. The principle dcducihle 
from,the cases is that a co-sharer who 
has been ousted from joint property is 
entitled to recover joint possession. To 
constitute ouster a physical^ eviction is 
iidt essential; if a co-owner is in posses¬ 
sion on behalf of or under an adverse 
claimant under such circumstances us 
to evidence a claim of exclusive right 
and title and a denial the rights of 
tho other co-sharers, thence is an ouster 
in law. When one co-owner accepts a 
deed of toe whole properly from one 
who hsis no title and claims and exer¬ 
cises the rights of sole ownership under 
a denial of any other person's right in 
the premises, he is, in adverse possession 
to the exclusion of his co-sharors. 
BABU NARENDRA BHTTSAN HOY v, 
BABU JOGENDRA NATH ROY ...1256 


--^-^ posse.ssion by, when may be 

adverse. See Partition ... ... ^1 

COSTS—Suit for account—Costs of suit 
pending reference for account. See Ac« 
counts ... ... ... ... 366 

- - , Discretion of appeal Court in modi* 

fylng order for costs made by the Court 
of first instance. See Specific Perform-r 
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decree for, revisiou uuder a. 115, 


Fagt 


C. P, C. See Civil Procedure Code, 

8. 92 ... ... ... ...1354 


-, Surprise, discovery of new facts— 

Party at whose iustunce new issue rais¬ 
ed to pay costs. See Eemand ...1245 

7 -, security for—-Appeal from an or- 


• der irt insolvency—Jurisdiction of Ap- 
peliate Court—Or. 41, r. 10, Civil Proce¬ 
dure Code (Act V of tOOS)—Secs. 117 
and 151, C. P. C.—Sec. 8 (2) (b). Presi¬ 
dency Towns Insolvency Act (III of 
1909)—Practice.) On an application for 
flecurity for costs in an appeal against 
a^^judgment passed by the High Court 
ill its insolvency Jurisdiction, it was 
held that in conformity with the pre¬ 
vious practice and also under sec. 117, 

P. C., and Or. 41, r. 10. C. P. C., the 
, Appellate Court has power to entertain 
thff*application. Shisha Ayyar v. Naga- 
rathua) J. L. E. 27 Mad. 121 at p. 12.3 
(1903), not followed. S^l. LAKllV- , 
VllTA BASI V. SM. KAJKISHOET 
DA.SI ... ... ... ... 140 


-. ss. 19E, 191, 19J—Ap¬ 
plication for probate—Pending for un- 
^der-valuatIon—Suit if lies to recovei^ 
Defence, that penalty imposed without 
compliance with statutory requirements 
If admissible.! A suit by the Secretary 
of State lies for recovery of penalty im- 
Ppeed by a Revenue authority under 
wtetory powers, where there is no 
statutory provision for recovery of the 


-^ Partition suit—^Preliminary decree. 

See Pleading ... ... ... 310 

CO-TENANTS, adverse possession as 

between. See Partition ... ... 51 

COTJET'S POWER of taking notice of facts 
which have accrued since institution of 
proceedings. See Execution Sale ... 007 

COUET PEES ACT (VI I of 1870), s. 19-C 
—Double probate, duty if payable on— 

Fees chargeable raised by Statute in 
the interval between the two grants— 
Second ' applicant if should pay the 
difference.] By sec. 19C of the Court 
Pees Act, the Legislature meant that 
where thwfull fee chargeable under the 
Court IVes Act on a probate at the 
time it is granted has been paid, no 
further fee shall be chai-gealile when a 
second grant is made in respect of that 
property as comprised in that estate. 
Where during the minority of the testa¬ 
tor's son, G to wrhom on 29th April 1909 
probate -durantg minore. aetata was 
larontod died and thereupon on 7Hi 
November 1914, a second grant of pro¬ 
bate was applied for by S, Held —^That 
the Court was w'rong in directing S to 
pay the difference between the fees cal¬ 
culated at the rate of 2 per cent, which 
was paid, in accordance with the Court 
Fees Act then in force, by G and fees 
calculated at 3 per cent, as required 
by the Amending Act VII of 1910 which 
was enacted in the interval between the 
two grants. SWARNAMOYKE DEBT v. ! 
SECRETARY OF STATE FOR INDIA 
IN COUNCIL ... ... ... 472 : 


COUET PEES ACT-contd. 

penalty by summary process; and even 
whore there is such provision, such n 
suit is maintainable unless there is a 
statutory bar to its institution. If the 
action of the Hevenue authorities in 
imposing a penalty is ultra vires, or, if 
he has not foMowed the procedure pres¬ 
cribed by the statute which is the 
source of his authority, there is no 
forceablo claim which a Civil Com 
bound 

(;ivil U1 lJUltllUU Lil 

view the ^Se^^ion of^ Eevenue auti 
ily oil the ground thlt he has exercised 
iiis discretion erroneously does not apply 
to such a case. Where an applicant for 
probate paid duty upon the estimated 
value of the estate, and the Court, in the 
absence of objection by the Collector 
to whom notice was given to enable him 
to test the valuation, granted probate, 
but subsequently the Collector having 
called upon the Petitioner to amend the 
valuation and pay additional Court-fee, 
the latter asserted that his valuation 
waf9 correct but to avoid litigation 
agreed to pay the additional Court-fee 
demanded by the Collector, and the 
Board of Revenue, ihereui>on without 
moving the Court for an enquiry into 
the true value of the assets under 
sec. 19T1, proceeded to impose a penalty 
upon the Applicant, Held— That there 
was no compliance with the statutory 
requirements and no suit lay to recover 
the penalty. Sec. 19E contemplates an 
application on the part of the person w'ho 
has taken out pro&ite and produces the 
same to be duly stamped. In such a 
case the chief controlling Eevenue 
authority is at liberty to refuse to stamp 
the probate till the penalty has been 
paid, and so no occasion oan arise in 
such a case for recovery, by summary 
process or by suit, of the penalty im¬ 
posed under sec. 19E. Manekji v. Se¬ 
cretary of State for India, [1896] Bom. 

1\ J. 751, referred to. NIKTJNJA 
EANl CHOUDHURANI v. SECRE¬ 
TARY OF STATE FOR INDIA IN 
COUNCIL ... ... 504 


"T-;—;-' •• tub-t. 1—Es¬ 

tate of which gross value over R». 1,000, 
but net value less than that. If charge^ 
ablo with death duty. See Sch. I, Art. 11 591 


■ , Sch. I, Art. 11, Sch. 

Ill—Eetata of which gross ^vakie over 
Ri. 1,000, but deducting debts, net value 
less than that, if chargeable with death 
duty.] The expression. amount or 
value of the property" in Art. 11 of 
Pch. I of the Court Foes Act signiOes 
what is described a*? the ''net total" 
in Annexure A in *Sch. III. obtained by 
the deduction of the amount shown in 
Annexure ILas not subject to duty from 
the gross valuation of the moveable and 
immoveable property left by ine de¬ 
ceased, Held, therefore* that no fee was. 
leviable under the Article upon the 
estate of the deoea5^ the value of 

which was shown to bo Ra. 1,244-11-6, 
and the amount of the debts Rs. 51^2 
leaving a net balance of Bs. 721i-ll-0. 
Collector of Mafdah v. Nerode Kamlnft 
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COTKT TEKS ACT—concld. 

17 C. W. N. 21 (1912), not followed. In 
the goo6% of Harriett Teviot Kerr, 18 0. 

W. N. 121: a. c. 18 C. L. J. 308 (1913). 
referred to. IN THE GOODS OF 
GEOKGE HENRY QUININGBO- 
ROUGH ... ... ... ... 591 


-Sch. I| •Arle. 11, 12 

—Succession certificate—Grant to widow 
)eath of widow—Fresh certificate, 
licatio n by daughter for —Court- 

■ Ana- 
non, if 
pretation 


^lies—Fiscal 
of—-Succession Cei 


atatute, 

emficate Act (VII of 
1889), s. 14.J Whenever a fresh succes- 
fiTion certificate is taken, even though 
it is to collect flebts for which a succes¬ 
sion certificate has already been taken 
out and the duty paid, the duty pres¬ 
cribed by tEe Court Fees Act must be 
paid. R, tho widow of a deceased Hindu, 
rook out a succession certificate in re¬ 
spect of certain debts due to the deceas¬ 
ed. After her death, S, the daughter of 
the deceased, apxdied for a succession 
certificate in respect of the satne debt 
and urged that stamp duty upon the 
debts having onee been already paid by 
R, she was not bound to pay duty again: 
Held —That it was an application for a 
certificate within the meaning of sec. 14 
of the Succession Certificate Act and 
Court-fee was payable on it as such. 

One fiscal Act cannot be construed by 
another fiscal Act. In re 8AKOJE 
BASHINI DEBI ... ... ...1125 


-, Sch. II, Art. 12— 

Caveat, what is a—Probate proceeding— 
Persons upon whom citations issued, pre¬ 
ferring objections—jObjections if must be 
stamped as caveat.] A petition by 
which a party upon \rhom citation has 
been issued opposes the grant of probate 
is not a caveat and need not be stamped 
as such. A caveat, which is in the 
nature of a precautionary measure in¬ 
tended to assure that there shall be no 
proceeding in the matter of the estate 
of the deceased without notice to the 
person who files a caveat, is not neces¬ 
sary w^hcre persons interested in the 
estate of the deceased appear upon 
citation. BHABATARTNT DEBI v. 
HARI CHARAN B.VNKRJEE ... 787 


-—--, Sch. Ill —Estate of 

which gross value pver Rs. 1,009, but not 
value lewfl than that, if chargeable with 
de^th duty. Sac ^h, 1, Art. 11 ... 591 

COURT OF WARDS, contract by disquali¬ 
fied proprietor when 'property under, if 
affects property after release. See Otidh 
Land Revenue Act, q. 173 ... ... 770 


COURT OP WARDS ACT (IX B. C. of 
1879), eec. 6 (a)—Dobtor^e widow made 
Ward of Court—Suit to uoover debt 
from widow without makinff manager of 
Court party ae her guardian, if main¬ 
tainable, when whole estate not taken 
over.] Where the cr^itor of a deceased 
zemindar sued his wudow who had been 
declared a disqualified proprietor under 
eec. 6 (a) of Act IX of 1879 B. C. (Court 
of Wards Act) for recovery of the debt 
from the aesels left by Eer btisbaim. 


COURT OF WARDS ACT-contd.-f 

without describing her as a Ward of the 
t'ourt or as being represented by tho 
manager of the Court of Wards as her ^ 
guardian as required by sec. 51 of the 
Act. Held —That the suit was badly 
framed even though it appeared that 
one of her husband’s properties had not 
been taken over by the Court at the 
dale of the suit, and was taken* over 
only after the lower Court had passed 
a decree against the lady in the suit as 
framed. Dhanipal Das v. Raja Manes- 
har Singh, L. R. 33 I. A. 118: s. c. 10 C. 

W. N. 849 (UH)0), Ohunput Singh v. 
Shuvadra Kumari, 1. L. R. 8 Cal. 410 
(1882) and Krishna Prosad v. Gosta 
Behary, 1. L. R. 28 Cal. 149: a. c.'b C. 

W. N. 443 (1900), referred to. ANANDA 
KlJMARl DEBI v. DURGA MOHAN 
CITUCKERBUTTY ... ... 31 

-. jg, 11^ 13. rggg 

s. 55 ... ... ... « ... 852 


-0 


s. 51. See s. 55 8o2 


(a) 


s. 51. See s. G 

... 31. 


-. gg. 55, 11, 13A, 51 

—Estate retained by Court, after some 
co-sharers ceased^to be disqualified, on 
account of unpaid debts—Sale of pro¬ 
perty in execution—Application to set 
aside sale by^ judgment-debtors not acting 
through Court of Wards if lies—Estate 
released pending appeal from order dis¬ 
missing application—Effect.) Some pro¬ 
perties of the judgment-debtors whose 
estate was in charge of tho Court of 
Wards was sold in execution of a decree 
on 15th April 1912. As the Court of 
Wards would not apply to set aside the 
sale, the judgment-debtors themselves 
applied under sec. 47 and ©r. 21, r. 
90 of tho Civil Procedure Code. The 
application was rejected on 11th Janu¬ 
ary 1913 and the judgment-debtors 
applied on 11th April 1913. The 
estate was released by the Court dt 
Wards on the 18lh June 1914, before the 
appeal was heard. One of the judgment- 
debtors, B, had ceased 4to be disqualified 
Iftifore the sale but as there were unpaid 
debts of the estate, the ('*ourt of Wards, 
under sec. 13A of the Court of Wards 
Act, was authorised to retain possession 
of tho estate. Held— That under sec. 65 
of the Court of Wards Act tho appli¬ 
cation to set aside the sale was incom- 
pe+eni. That the release of the estate 
did T)f t give a fresh start to limitation, 
as tho judgment-debtor B. not being a 
minor at the time the right to apply 
accrued, was not entitled to claim the 
benefit of sec. 7 of the Limitation Act. 
UMAKANTA REN CTIOWDHURY v. 
iriRA LAL RAY ... 


852 


CRIMINAIj CASE compoundable with leave 
oi Court only, agreement to compound/* 
if opnpsed to public policy. Sea Agree¬ 
ment ... ... ... ... 940' 

CRIMINAL PROCEDURE CODE, s. 146— 
Party deprived of possession by order 
u n d er, if d i ^possessed—Li in it a tion— 

Suit if lies against Magistrate, See 
Limitation Act, Sch.* T, Art. 142 ... 481 
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CROWN—' I.'jlaiid urisJiig in pea with in terri¬ 
torial limilB—Title in Crown—Crown 
opposed by squatters claiming title by 
adverse possession—Onus. See Adverse 
• Possession ... ... ...1311 

-- duty of, to obey the law. See 

Injunction ... ... ... 457 


^ CUSTOM, lex loci, of Chota Nagpur—Proof 
of custom, onus of—Grants by the Maha- 
• raja of Chota Nagpur—Imjmrtibiljty of 

estate. See Grant ... ... ... 876 

-proof of—Onus. See Grant ... 87G 

-- if nioy be given effect to, when 

inconsistent 'ivith statute embodying 
cusiomaiT law. See Succession Act ...1082 

-- tribal—Marriage-custom, requir¬ 
ing husband to live in wife’s parents’ 
household, the children being additions 
to wife’s clan—Custom not immoral or 
opposed to public policy—Suit for resti- 
tutioru of conjugal rights by husband 
against wife—Removal of wife from 
parents’ house if may be decreed.! ^ 
There j.s notJiing immoral or opposed to 
, public policy in a tribal custom w'hich 
requires a son-in-law to reside in the 
family of his father-in-law in order to 
have access to his wife. Qusere:—Whe¬ 
ther Lnlungs are governed by Hindu 
Tiaw. Assuming that they are Hindus, 

Held—That their marriage relations 
iinist bo governed by customs which 
prevail amongst the tribe iirovided that 
the customs are noither immoral nor 
opposed to public policy. Their marri¬ 
age custom, according to which the 
parents of the girl find a husband for 
her and take him to their house—as a 
member of their family—the offsprings 
of the marriage entering the clan of 
thoir mc^er—is a valid custom and is a 
good detciice to a suit by the husband 
for restitution of conjugal rights by re¬ 
moval of the wife from her father’s 
house. It was not injurious to the pub¬ 
lic interests, that is, to the interests of 
the tribe to which the parties belonged, 
nor was it in conflict with any express 
law of the ruling power. Tekait Mon- 
mohini v. Basanta Kumar Singh, I. X. 

R. 28 Cal. 751: s. c. 5 C. W.. N. 673 
(1IK)1), referred to- LKNGA. L.\L\jNG 
V. PENGURI LALUNGNl ... ... 406 

DAMAGES, measure of—Contract- 
Anticipatory breach—Delivery by in- 
stalmenti.J In a case of an anticipatory 
breach of contract involving ,deliveries 
in several instalments in several months, 
the true measure of damages would bo 
the sum-total of the differences between 
the market rates at the appointed times 
for delivery in each month and the 
contract price. Per Sanderson, C. J. — 
Where a contract only limited delivery 
of goods by shipments during certain 

^ months and no specific instalments ^or 
delivery were mentioned. Held—^That the 
buyer was not bound to accept delivery 
of tlio whole lot of the goods either at 
the beginning or at the end of the period 
limited in the con tracts Per Woodroffe, 

J.—Where a queefion is one of pure fact 
and there ir evidence to support the 
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finding of the Court of first instance, it 
i? the Appellant to show 

that the finding is clearly erroneous for 
. Appellate Court to reverse that 
finding. Per Mookerjee, J.— Whore a 
contract is for delivery of goods by ship¬ 
ments duTing ‘Several months, in the ab¬ 
sence of an express agreement to that 
effect, an agreement to accept deli vs 
by instabnent may be inferred fr 
conduct ' “—*—^ 

stances __ 

any indieSejiro to tjj^g contrary the_^ 

(almpiita must be dWined to have been 
intended to be distributed ratcably over 
the period appointed for the delivery of 
the whole quantity of tile goods. BILA* 

SI RAM THAICURSIDAS v. E. B. 
GUBBAY, ... ... ... 24d 


-^ unliquidated, pleadings and 

Tiroof as to. Sea Civil Procedure Code, 

Or. 9. r. 6 ... ... ....1192 

- . See Contract Act, s. 7S ... 10.5 

DAMDCPAT, rule of, if applicable to mort' 
gage decree. Sea Interest ... ... 110 

DATTAKA CHANDBIKA, authority of. 

See Hindu Law—Adoption ... ... 901 

-;-. s. 5, parse. 24, 25, 

interpretation of. See Hindu Law— 
Partition ... ... ... ... 702 

DEBTTTTER. See Hindu LaAv—Religious 
Endowment. 

DECLARATORY STilT-J'laintiff'e title 
and previous possession, suit to establish, 
if suit for mere declaration—Maintaina¬ 
bility. See Possession ... ...1274 

DECREE— Suit, decision of, in the absence of 
Defendant—Summons against one of 
two Defendants residing outside British 
India returned uneerved—Compromise 
of suit by tho other Defendant both for 
himself and tho absent Defendant acting 
on power of aittornoy ampowarlng 
management of business and Inatitution, 
conduct and defence of iuito—Compro¬ 
mise decree if binding on absent Defend¬ 
ant—Decree set aside even at against 
Defendant present on the ground of 
decree being indivisible.] The Plaintiff 
and the four Defendants were i>artners. 

The first three Defendants bfooght a 
suit against the Plaintiff and the fourth 
Defendant for dissolution of parinership 
and other incidental reliefs. 1 he 1 lam- 
tiff was at the time admittedljr resid¬ 
ing outside British India in Rajputana 
and the summons which was i«s«ed 
against him. was returned by the Politi¬ 
cal Agent at Rajputana with the remark 
that it wad impossible to rerve it upon 
the Defendant in time as the date fixed 
for the hearing of the case was too close 
at hand. Before the summons so re¬ 
turned had reached the Court the suit 
was compromised by the fourth Defend¬ 
ant both for himself and the Plaintiff. 

The fourth D^endant professed to re» 
preMnt the Plsdatiff on tbh liissia of a 
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PEC.’KEE—contd. . ^ , 

power of attorney in nis favour which 
authorised him to manage the partner- 
whip business, to continue, institute, pro¬ 
secute, defend or oppose all suits 
that were or might be brought by or 
against the executant introspect of his 
business and pro|>erty. The Plaintiff 
sued to have the copipromise decree set 
lido, Held —That the Code coniein- 

pon the 
litid the 
ling in 

aiigi as if^TW summons 
had^ ever been issiWl for service on the 
Defendant, the decree made against the 
Plaintiff could jiot bind him* A judg¬ 
ment made unclcr such circumstances 
as happened in the present case when the 
summons issued against the Defendant 
was returned unser%-ed may be set aside 
on the around that, the Defendant must 
in essence be a party to the suit before 
the Plaintiff can have judgment against 
him. That the dt'cree was also Unblo 
to bo set aside on the ground that tho 
power of attorney did not authorise the 
fourth Defendant to bind the Plainliff 
liy the compromise. That the decree 
\i*hs liable to bo set aside not only in so 
far as the Plaintiff was concerned but. 
also with regard to the fourth Defendant 
because the decree on the face of it was 
indivisible and could not be «ct aside in 
part. That the effect of i he order of 
the High Court was to discharge the 
entire decree in the suit and r<?v>ve it 
for retrial. CHATTKfUDD HRAHMIN 
V. DURGADIITT AGAKWALLA 9« 

set aside—Kffect on execution sale 


h«^ld in pursuance of such decrcp. See 
Sale - - •• 


ex parte, set aside—Execufion 


sale if holds good—Decree suhaeqneutly 
passed if validates sale. See Sale ... o67 

of competent Court, if may be 

_»iiS4>_Cieatifl nrar« 


... — Q’l CUTTIlIVlCf 11 WWW! h, ■■ 

challenged in a fresh suit—Fraud prac¬ 
tised on the Court, to be proved—l-.x 
parte mortgage decree set aside against 
one Defendant—Ro-hoaring, fresh decree 
against all—.Application for order ab¬ 
solute In respect of later decree, opposed 
by Defendants against whom previous 
decrea not sot aside—Objection overruled 
and dacreo abeoluts made—Suit to eet 
aside doereg on earn# grounds if coin- 
oetent—wopger of first deeree in ••ejnd, 
whether ithere is—First decree whether 
impliedly eet aside.] i pon an applica¬ 
tion to sot aside «» « morigago 

decree passed against P, B and B, it was 
found that, there was no proper servioo 
of summon.s upon B. and upon a re¬ 
hearing, a new and comprehensive deci-ee 
against all three Defendants was pas^ 
ed. The decree-holder s appK^tion for 
an order absolute in respwt of this 
decree was opposed by R on the 
that he was no party at the re-heating 
and that the previous deerte against 
him never having been ert aside, a 
second deeree in rewt of tie same 
matter oonld not be legally made a^mst 
him. The obieptiona irOTe^pvemiled'and 

m A&rrg>AA W'lbJI IQailB afflllUSt 
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DECMfEE- concld. 

the Defendanty. H then brought the 
])resent suit for a declaration upon the 
same grounds that Ihc second decree was • 

, ineffectual and void as against him, 
Hcld“"That the suit was equivalent to 
n suit for the rescission and destruction 
of rt forjner decree of a competent Co^rt 
—« relief which could not be obtained 
except oil the ground of fraud practised 
upon the Cou^ which made the decree. 

A challenge of the method of the ex¬ 
ercise of the jurisdiption of a Court—a 
c'iinlleiigo which has reference to the 
iiiiU'its of the case—can never in law 
I ills!ifV a denial of the existence of sul?h 
! ^ jurisdiction. HAJWANT ITIASAD 

I rANDi: V. MAHANT RAM RATAN 

j GIK (P. C,) ... ... ... 315 

— -^ ^xiit to set aside, on ground of 

fraud. See h'raud. ,, * 

DEED—Tiiterprettition—Conveyancing, device 
not intended to express true state of exe- 
• cutaut’a niiud, if to be given effect to. 

See Hindu Law—Woman’s Estate ... 210 

DEVANANDA BUATTA ns authority on 
Hindu Law. See Hindu Law-Susscs- 
siou ... ... ... ... t 

DKiWAR of Ghaut Bharra In Bankura— 
Office remunerated by land—Appoint¬ 
ment and dismissal at Government’s 
pleasure—Office, hereditary—Suit for 
declaration of title to office and 
recovery of land if entertainable—Power 
of Court to grant declaratory decree— 
Specific Relief Act (I of 1877), sec. 42— 

; Civil Procedure Code (Act V of 1903), 

' Or. 7, r. 7—Prayer for general relief— 

I Specific relief other than that prayed for 

when may be given.) The question being 
as to the right to succeed to Ghatwali 
j land in Ghaut Hharra in* District 

j Bankura, Held (with reference to the 

I evidence)—That Jogendra Nath Singh v. 

Kali Charan Roy, 9 C. W. N. 603 (1905), 
had no application fo the case as 
precedent. That the present w'as a case 
of an office remunerated by the possession 
of land and not of land burdened with 
fl^e service of an office. Per Jenkins. 

O. J.—The office was hereditary subject 
to the qualilication that the heir’s claim 
and tenure of office were dependent on 
the approval of the Government. Per 
Mookerjee, J.—That the office itself 
was not hereditary, the Digwar being 
liable to removal for failure to, discharge 
hifl duties satisfactorily and the Exe¬ 
cutive tlovernment being free to appoint 
a qualified stranger as successor. K, a 
former Digwar having been dismissed 
60 years ago, a stranger to the family M 
was appointed and on his death his son 
H, the Plaintiff, w^as appointed by the 
Magistrate but this appointment was set 
aside by the Commissioner fn the view 
that the office w^os hereditary and the ^ 
appointment was given to H. son of BT, 
and Government to whom V appealed 
referred him to the Civil Court. U 
sued H for deelaration of title and poa- 
session of the lan<V Held, Per Jenkine, 

C. J.—That the Commissioner's view ol . 
H's title was wrongg* as K afl^ Tite 
dimaiaeal 00 years aeu co^ld not irftb 
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DIGWAB-contd. 

reason be regarded as a stock of descent, 
Heidp per Curiam.— That the Civil 
• Coui*t had no luriadicfion to reinstate a 
* dismissed Ghatwal, but regard being had 
to the orders of the Commissioner and 
the Oovornment, the Civil Court could 
properly make a declaration in favour 
t of IJ. That though the suit was not 
• * framed as one under sec. 42 of the Spe¬ 

cific Belief Act, the Couvi had power 
under Or. 7, r. 7, to pass a declaratory 
decree. Cockrell v. Dickins, 2 M. 1. A. 

389 (1840), Dur;ia Protad Sureka v. 
Bhajan Lallp L. B. 81 1. A. 122: s. c, 7 
C. liV. N. 489 (1904) and GopI Narain 
Khanna v. Babu Bansidharp L. B. 32 
I. A. 123: 8. c. 9 C. W. N. 577 (1905) 
relied on. Wallihan v. Joggeswar L. B. 

35 T. A. 38: s. c. 12 C. W. N. 227 (1907) 
.referred to. HEMENDBA NATH RAY 
V. UMNDRA NABAIN RAY ... 446 

DISPOSSESSION and '' Discontinuance of 
possession,meanings of. See Limita- • 
tation Act, Sch. I, Art. 142 ... ... 481 

-5 -, whether catching fish in 

a streamlet amounts to. See Possession 1274 

DISQUALIFIED PBOPBTETOR, contract 
by—Decree made on such contract 
if may be executed against property after 
release from the Court of Wards. See 
Oudh Land Revenue Act ... ... 770 

DOCUMENT bearing genuine Bignaturo— 
Burden on signatory to prove falsity of 
recitals. See Purdauashin Jjady ... 638 
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-, misi*epresentation, effect of, on. 

See Kabuliyat ... ... ...1067 

EASEMENT, creation of, if must be in 
writing registered—Transfer of Pro¬ 
perty Act yv of 1882)—PreamblOp ss. 3, 

6 (c), 54p Ub—Easement, if immoveable 
property—General Clauses Act (X of 
1897), s. 3, cl. (25)—Registration Act 
(XVI of 1908), s. 2. (6).J The provisions 
ol the Transfer of I^roporty Act have no 
application to the creation of easements. 

No writing was necessary for the imposi¬ 
tion of an easement before the Transfer 
< of Property Act was passed; and secs. 54 . 
and 123 of that Act were not intended to 
change and did not change * the pre¬ 
existing law regarding easements so as 
to require a writing for their creation 
\ or imposition where no writing was 
previonsly necessary. Where a right of 
way is created in writing, sec. 2 (6) of 
the Registration Act mav require regis- 
. tmtion but not if the value of the right 
is less than one hundred rupees, H^d, 
therefore that the Courts below were 
right in decreeing the IMaintiff's claim 
of a right of w^ by grant upon parol 
evidence only. Bhagawan v. Nartingh, 

* I. L. B. 81 AH. 618 (1909) referred to. 
l^ongh a right , of way over other lands 
l^the landlord cannot be acquired by* 

:jlk prescription tinder see. 86, Limitation 

• Act, it can be created by grant. Madan 
Mohan v. BashI Bhutan. 19 C. W. N. 

1811 at p. 1214 (1815), followed. It la 
tttreniely donhtfol w’l^ldier a tenant 

• a pathway by the mere-leave ; 
^nnd lioaniit of the lomnord is inteirted 


EASKMENT-eontd. 

with anything in the nature of a right 
enforcible Ijy suit. SITAL CHANDBA 
MRS. A. J. DBLAI^ 

E J KCTMENT—Non-lransfernble raiyati 

holding— I'runsfer. See Non-transferablo 
Holding ... ... ... ... gio 

~ ~~~ -“• Estates Partition Actfl 

s- 99 

- 

proved. ___ 

-;-, suit for-4Kease of land for 

residential purposes—Law before .the 
Transfer of Property Act (IV of 1882)— 
Onus to prove transferabiffty—Presump¬ 
tion of transferability, if arises from 
long continued possession.] The effect 
of the recent decisions is that when a 
landlord sues a person on the allegation 
that he is a trespasser and that person 
sets up a transfer from a tenant, it is 
for the latter to prove, first of all, the 
tenancy and, secondly, the validity of 
the transfer. With regard to tenancies 
of homestead land created before the 
Transfer off Property Act, tho tendency 
of these decisions has been to establish ■ 
Ihat in the absence of evidence to the 
contrary, the burden of proof being upon 
the tenant, these tenancies are non-trans- 
ferable. Benee Madhub v. Joykissen 12 
W. B. 495 (1869) and Durga Porshad 
Mister v. Bindaban Sookul 15 W. K. 

274 (1871) referred to and doubted. The 
only exception made to the above rule is 
when there has been an erection of 
pucca buildings or a standing by on the 
part of tho landlord while tho tenant 
spends a large sum upon the land. 
Madhu Sudan Sen v. Kamini Kanta 
Sen, I. L. B. 32 Cal. 1023: s. c. C. W. 

N. 895 (1905) and Nabu Mondal v. 
Cholim Mullik, I. L. B. 25 Cal. 896: s. c. 

2 C. W. N. 405 (1898) relied on. Mere 
long continued possession cannot ffive 
rise to a presumption of transferability. 
AMDICA PROSAD SINGH v. BALDEO- 
LAL (Patna) ... ... ...1118 

EQUITABLE MORTGAGE. See Mortgage. 

EQIIITY, principles of, when and how far 
applicable. See Contract Act, s. 55 ... 744 

-, doctrines of, not to be invoked for 

benefit of a party who does not come to 
Court with clean hands. See ^ Acquies¬ 
cence ... ... ••• 

ESTATES PARTITION ACT (V, B. C.,.of 
1897), t. 99—Section reproducing provition 
of old Act already interpreted by Courte 
in a particular tense— lntermyfatfo n_to 
be taken at approved by 
Lease granted of share held In 
by private pastitlon If may be avoided 
bv another co-sharer to whom lands 
allotted on partition by Colleetpr— 

“ Common tenancy,” what 
and proof, variance between.) See. 99 of 
the Estates Partition Act awliw only 
whore the lands ere held jointly Jw the 
proprietore and not m eeiyeralfy m 
tmtsuance of a jpHvate arrangement 
between the parUea. The deoinon 
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ESTATES PARTITION ACT-contd. 

Ahmedoollah v. Asruff Hostain, 13 W. 

Jl, 447 (1870), which was followed in 
Hridoynath v. Mahabatanessa, 1. L. R. 

20 Cal. 285 (1892), is not, as is assumed 
iu Jay Sankari Gupta v. Bharat Chan¬ 
dra Bardhan, I. L. R. 20 Cal. 434: s. c. 

3 C. W. N. 209 (1899), inconsistent with 
^and has not been overruled in effect by 
‘le decision of the Judicial Committee 

Jt. 1 I. A. 

loollah V. 

447 (1870), 

were neld in seayyalty, wuile the lands 
in Baijnath v. rnmnoodeen, L. R. 1 1. A. 

106 (1874), us in Jay Sankari v. Bharat 
Chandra, 1. R. 26 Cal. 434: s. c. 3 
C. W. N. 209 (1899), were held in com¬ 
mon tenancy. Where a section of an 
Act, which has received a judicial con¬ 
struction, is re-enacted in the same 
words, such re-enactment must be treat¬ 
ed as a legislature recognition of the 
construction. In Exp. Campbell, L. K. 

5 Ch. App. 703 (1870), followed. The 
fact that the allegations of the Defend¬ 
ants ill a suit for ejectment were found 
to be not true does not prevent them 
from contending that on the facts found, 
the l*Iaintiff^s claim for ejectment must 
fail, when it appeared that each party 
had failed to realise the legal effect of 
the facts alleged by him. NAGRNDRA 
MOHON ROY V. l^YART MOHON 
«AHA ... ... ... ... 319 

ESTOPPEL. See Evidence Act. s. 115. 

-, rules of. Evidence .Act, if 

exhaustive as to. See Evidence Act, 

». 115 ... ... ... ...1335 


- See AcQuiescence ... ... 657 

-^ Lessee inducted on land by 

a void lease if may plead lease void and 
created no rights—Lease registered in 
contravention of the law—Suit for 
damages for breach of covenant—Estop¬ 
pel.) In a suit for damages by a lessor 
against a lessee for breach of a covenant 
contained in a registered lease purport¬ 
ing to have been granted by the lessor 
as tenure-holder to the lessee as under- 
tenure-holder, it w'as found that in fact 
the lessor was an occupancy ruiyat, and 
the lessee urged that the lease, having 
been granted and registered in contra¬ 
vention of sec. 85 of the Bengal Tenancy 
'Act, fvad void and inoperative, Held— 
That the lessee was estopped from shoiv- 
ing that the lease was void and that no 
interest passed to him. Bhaiganta Bewah 
V. Himmat.Badyakar, 20 C. W. N. 1335 
(1916), followed. That the Court was 
not precluded from so holding bv the 
previous decisions of the High Court. 
BAMANDAS BHATTACHARYYA v. 
NILMADHAB SAHA m • . ...1340 

-, Mortgage, suit for redemption 

of—Mortgagoo if can deny mortgagor*! 
title*! A mortgagee cannot resist a 
claim for redemption on the ground 
that the mortgagor had no title to the^ 
property included in the mortgage al¬ 
though he may establish that the title 
of the mortgagor haa expired since the 
creation of the mortgage, it npt being 
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ESTOPPEL-^ontd. * 

open to him to prove that the mortgagor 
lost his rights before the mortgager was 
executed. ABHURAM SIL v. IIARA. 
CHANDRA DAS ... ... ...l23t 

EVIDENCE—Admission of one Defendant 
when evidence against others. See Evi¬ 
dence Act, 6S. 18, 23 ... •« ...1217 

EVIDENCE ACT (I of 1872), t. 13—Previous \ 
judicial procjeedings, how far adniissiblo 
in evidence. See Hindu Law—Religious 
Endowment ... ... ... 802 

- t. 13 —Judgment not 

inter partes, admissibility of, for 
proving admission by Defendant— 
Second appeal—Using document admis¬ 
sible for one purpose as evidence for 
another. I The Plaintiff sued for re¬ 
covery of his share in the land in suit. 

The Subordinate Judge in appeal ad-^ 
initted a judgment in a previous^ suit 
brought by another person agHnst the 

# Defendant and mainly relying on a 
certain passage therein as proving an 
admission by the Defendant decided in 
favour of the Plaintiff: Held —That the . 
judgment was inadmissible in evideneo 
for the purpose of proving the alleged 
admission and the error committed by 
the Subordinate Judge in using the 
judgment for a purpose for which it 
cannot he legitimately used vitiated his 
decree. That the proper mode of prov¬ 
ing any admission made by the Defend¬ 
ant in the previous suit was by produc¬ 
ing a copy of the Defendant's deposition 
or by putting in the witness-box some 
one who actually heard w^hat the De¬ 
fendant said. DIOBENDRA NATH 
IIALDAR V. BIRERHWAR IIALDAU 648 

-, u. 13, 42, 43—Judgment 

not inter partes— AdmiisibKity in evi¬ 
dence—Recitals in judgment if admis¬ 
sible.] It is well settled that although 
a judgment not inter partes, may bo 
used in evidence in certain circuni- 
stancos, as a fact in issue, or as a rele¬ 
vant fact,'or possibly as a tramsactiou,- 
the recitals in the judgment cannot bo 
, used as evidence in a litigation between 
the parties. KASHI NATH PAL v. \ 
JAGAT KISIiORE ACUARYA CHOW- 
DHURY ... ... ... ... 643 


-, ss. 18, 23—Conversation i 

between one of several Defendants and , ^ . 
the PlaiAtiff’s pleader about compro¬ 
mise of suit, if admissible in evidence 
—Admiision of one Defendant when evi¬ 
dence against others.] The Plaintiff 
sued the Defendants for recovery of ar¬ 
rears of i*ent djie on a lease executed in 
favour of their father. The substantial 
defence was a plea of payment which 
was overruled by the Courts below* 

The material evidence in the case was 
fithat of the Plaintiff's pleader wHh 
whqm one of the Defendants had two 
interviews, once about a month before » 
the institution of the suit, when a form * 
of settlement was suggested, ^ namely, 
diminution of Interest, and again on the 
day the suit was instituted, when the 
pleader was asked, to make a comfj)ro- 
iiiise. Held— That as there was % 
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mitiodly no express coJidition that the 
evidence of the interviews should not 
. be given, and it could not be inferred 

. from the circu in stances that the parties 

had agreed that the evidence should not 
be given, the evidence could not be ex¬ 
cluded under sec. 23 of the Evidence Act. 

I That the evidence of the PlaintifF^a 

• plead#)* ■'as to what had passed between 

him and the Defendants wjho interview¬ 
ed him for the settlement of the case 
was admissible and could be used even 
against theJDefendants other than the 
Jiefendant who made the admission, all 
of**Uieni being jointly liable to the 
PlaintilF as the representatives in in¬ 
terest of their father. Per Sanderson, 

C. J.—That so far as the first interview 
was eonoerned the mere fact that it 
was contemplated between the parties 
that the suit w’as about to be instituted 
did noU prevent the conversation as re¬ 
gards a settlement of the claim from ^ 
being given in evidence. That the se¬ 
cond conversation was a natural conse¬ 
quence of the first conversation and w^as 
not privileged. That the question wdie- 
ther the evidence of the interviews 
could bo giyoii against the Defendants 

*ot her than the Defendant who made 
the admission depended upon sec. 18 of 
the Indian Evidence Act, which enacted 
the principle that for making state¬ 
ments with reference to the joint con¬ 
cern or common subject of interest one 
partner or co-contractor is considered to 
be the agent of the other. Per 
Mookerjee, J.—In the absence of any 
express or strongly implied restriction 
as to confidence an offer of compromise 
is clearly, admissible and may be 
material some evidence of liability 
although IX may not be proper to en¬ 
quire into the exact terms offered. 
That ^ under sec. 18 of the Evidence 
Act an admission by one Defendant may 
in certain circumstances be admissible 
in evidence as against another Defen¬ 
dant. The' principle is that when seve¬ 
ral persons, are jointly interested in the 
subject-matter of the suit, an admission* 
by any one of the^e persons is receiv¬ 
able not only against himself but also 
against thti other Defendants w'hether 
they be all jointly suing or sued, pro- 
. vided that the admission relates to the 
subject-matter in dispute and be made 
by the declarant in nis character of a 
person jointly interested with the party 
against whom the evidence is tenoered. 
MBAJAN MATADOR v. ALIMUDDIN 
MEAN ... ... ... ...1217 

--^ J. 23, See s. 18 ...1217 

' - • i. 82 (5)—Existence of 

* relationship, statement relating to—Will 
not probated if can be used in evidence. 

®e Hindu Law*—Religious Endowment ..• 122 


- -—, s. 40. See s. 13 • ... 643 

--;-t. 40— Previous judicial 

proceedings how far admissible in evi¬ 
dence. See Hindu Law—Religious En¬ 
dowment ... ... 802 

, te. 40, 42, 43. See e. 13 648 


evidence ACT-contd. 

--^ g, 42. See s. 13 


Page 
... 643 


s. 43. See s. 13 ... 643 

ts. 68, 69. See s. 70 ...1044 
f. 70—Suit on a mort- 


on a morr_ 
execution by the^ 
bt under sec. 70 


gage-bond—AdmUsion of mortgagee if 
sufficient to make mortgage admissible 
against other parties not admitting exe¬ 
cution, without proof by atUsting wit^ 
nesses—Sec. 

roll and D^ls^ 
tl., differing^ 
bond the aamTssion 
solo mortgagor does I 
of the Evidence Act disx>ense with the 
iiocessitv of complying wjth the provi¬ 
sions of sec. 68 of the Evidence Act in 
order to prove the .execution of the docu¬ 
ment as against nther parties in the 
suit who do not admit such execution. 

'J'he document must be proved as against 
them ill accordance with the provisions 
of secs. 68, 69 and 70 of the Act. The 
effect of sec. 70 is that the proof by 
calling attesting witnesses is dispensed 
w'ith. when the party executant admits 
execution, only as against him. Jogen- 
dra Nath Mukhopadhya v. Nitai Churn 
Dundopadhya, 7 C. W. N. 384 (1903),' 
c(»minented on. SATISH CHANDRA 
MITUA V. JOUENDRA NATH MOHA- 
LANABIS ... ... ...1044 


s. 90—Sec. 90 of the 


Indian Evidence Act does not prove the 
authority of the person who has made 
the grant, the genuineness whereof is 
presumed by the Court under the provi¬ 
sions of that section. KASITl NATH 
PAL V. .lAGAT KLSHORE ACHARYA 
CHOWDHURY. ... ... 643 


Landlord and Tenant 


t. 92, prov. 1. See 


..1067 


s. 92, prov. 4—Register¬ 


ed kabuliyal— Acceptance by landlord 
for a long time of reduced rent, if pre¬ 
cludes suit at kabuliypt rate—Admis¬ 
sibility of evidence of conduct to prove 
agreement to take rent at reduced rate 
or to prove that kabuliyat originally 
not intended to be acted upon.J The 
mere fact that the landlord accepted rent 
at a reduced rate from that stipulated 
for in the kabuliyat for some time docs 
not bind the lessor to accept rent at 
that rate in future, as the redLiicqd rent 
might have been accepted as a inaltor 
of indulgence ivhich might be ^t an 
end to at any time. Durga TProsad 
Singh v. Rajendra Narain Bagchi, I. L. 
B. 37 Cal. 2»3: on P. C. T. C. E. 41 CuL 
493: s. c. C. W. N. 66 (1913). referrad 
to. Under sec. 92, prov. 4 of the livi- 
dence Act any variation of rent r^rvod 
bv a registered leoso must b« made by. 
a registered ■'instrument and oral evi¬ 
dence is inadmissible to ijrove suen 
variation, and an agreement is none tto 
less oral because it is inferred from the 
conduct of the parties. J^idence that 
since the execution of the knhMlfyat the, 
tenant paid rent at a lower rate than 
that stated in' the kabuliyat is adnusai- 
ble to show that the intention of tho 
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EVlIjENCE ACT—concld. 

parties was that the kabuliyat from the 
very first was not intended to be acted 
upon or that there had been a waiver 
of the strict terms of the lease. Benl- 
madhub Gorain v. Lalmoti Dasb 6 C. 

W. N. 242 (1898) followed, MANINDEA 
CHANDRA NANDI v. SRIMATI 
DURGA SUNDAKI DASSYA ... 680 

prov. 5— Evi- 
incidental to 
_ Arbitra- 

pron ... ^ ... ... ... 665 

114, III. (d)—Ex 



parte decree for rent, value of, for de¬ 
termining question of relationship of 
landlord and lenaiit in a subsequei^t suit 
—Presumption of continuance of rela¬ 
tionship. See Landlord and Tenant ... 48 


-^ 115—Estoppel—Minor 

if may be estopped from repudiating 
contract induced by representation that 
he was sui juris— Misrepresentation, not 
fraudulent—Contract Act (IX of 1872), 
tec. 10.] The law of estoppel must be read 
subject to other law's such as the Indian 
Contract Act and a minor cannot be 
.made liable upon a contract by means 
of an estoppel under sec. 11.5 of the 
Indian Evidence Act, Dhurmadas v. 
Brohmo Dutt, I. L. R. 25 Cal. G16: s. c. 

2 C. W. N. 330 (1898), followed. Surendra 
Nath Rm V. Krishna Sakhi Dasi, 15 
C. W. N, 239 (1911), whore there w'as 
fraudulent mi-srepresentation, disi i n- 
guished. OOLAM ADDIN SARKAR v. 
HEM CHANDRA MAJUMDAR ... 418 

-, ss. 115, 116 and 117— 

Lessee if may deny lessor’s title after ex¬ 
piry of term—Possession given by lessor 
and retained after expiry of term— 
Estoppel, rules of—Evidence Act, if 
exhaustive as to.] A lessee, so long as 
he retains the possession he obtained 
from the lessor, cannot, even after his 
term has expired, set up in the lessor’s 
suit for ejectment the defence that the 
lessor had no title at the time the lease 
was granted. This rule has not been 
affected by sec. IIG of the Indian Evi¬ 
dence Act. Sees. 115 to 117 of the Evi¬ 
dence Act are not exhaustive as to the 
rules of estoppel in force in British 
Indin. SM. BHATOANTA BEWAH 
V. HIMMAT BADYAKAll ... ...1335 


EX PAR5E .decree and sal© thereunder— 
Suit to set aside decree and sale on the 
ground that processes Buppros.sed in 
collusion with officers of Court—Suit if 
maintainable. Sea Fraud ... ... 819 

' ' ■ — dberee—Application to set 

aside refu.sed—Suit to set aside decree on 
ground of fraud if lies. Sea Fraud ... 84.5 

-decree for rent, value of, for 

determining question of rAationship of 
landlord and tenant in a subsequent 
suit. 8aa Landlord and Tenant 48 


— ■ TOit, Plaintiff to prove hie 

case in. See Civil Procedure Code, 

Or. 9, r. 6 ... ... — ...IIW 

EXECHTION, application for—Limitation 
—Time when runs. See Mort^^e ... 950 


Paae 

EXECUTION—contd. 

I >' - — sale. See Sole. 

> EXECUTOR, position of—Executor and 
administrator, distinction between. See 
Limitation Ordinance ... ... 838* 


FACT, finding of, based on erroneous inter¬ 
pretation of contract. See Bengal Ten¬ 
ancy Act, s. 109A ... ... 421^ 

-, Trial Judge's finding on question of, 

value of. S^e Hindu Law—Religious 
Endowment ... ... ... 808 

-, finding of, by trial Jud^e, wreight to 

bo attached to. See Admiralty Juris¬ 
diction ... ... « ...1088 


;-, concurrent findings of, by lower 

Courts, dismissal of appeal for. See 
Bengal Tenancy Act, s. 153 ... ...1352 

[ -, findings of fact, reversal of, on ap- 

i peal.] Sauderson, O. J.—^When the 

J trial Judge has had to deal w.ijth con¬ 
flicting verbal evidence on a question of 
' fact and after seeing and hearing the 
witnesses has come to the conclusion 
that the truth lies on one side and not 
on the other, the Court of Appeal should 
not interfere unless it is clear that the 
I Court below has come to a wrong coii- 

I elusion, which in this case, his Lordship 

r W'as not prepared to hold that the Court 

j below had. Woodroffo, J.—If after 

] argument, the Court of Appeal has a 

I conviction that the judgment under ap- ’ 
peal is erroneous it should not bo affirin- 
; ed and this is not the less so because the 
judgment raised a question of fact. 

' Mookerjee, J., on review of authorities, 

I held that the Appellate Court was en¬ 

titled to reverse the findings of fact 
I and allow up app6al if it w'as convinotMl 
that the trial .ludue came (o eiv erro¬ 
neous conclusion on the evMence, the 
burden lying on the Appellant to 
satisfy the Court that the finding he 
assails is not supported by the ovidcmoo. 
LALLJEE MABOMllD v. DADA- ^ 
BHAI JIVANJI GUZDAR ... S8& 

FIDTTCIARY RELATIONSHIP—Betrayal 
I of trust—Fraud by fiduciary,* when may 
be condoned—Limitation, if applies to 
I defence—^Time for recovery runs froii\ 

when. See Purdauashin Lady ... 957 

! FOREIGN COURT, luit in, on cause of 
action tried, and determined between 
I the parties in a British Indian Court- 
Latter Court if may issue perpetual in¬ 
junction to restrain proceeding in Fore- 
i ign Court —^Res judicata— Civil Proce¬ 
dure Code (Act V of 1908), secs. 11, IS— 
Specific Relief Act (f of 1877), sec, 56 
(B).] A A, a Mahomodan, died leavr' 
iiig estates situate partly within British 
India and partly within the ceded dis¬ 
trict of the Feudatory State of Rnmpur, 
rpd leaving him surviving a widow, 
daughter and her children. The 
daughter and her children alleging that 
A A was a Shia and that therefore the * 
daughter excluded the residuary heirs 
from inheritance instituted a suit 
against the latter in a British Indian 
Court, (viz., the Court of the Subordi¬ 
nate Judge at Bareilly), w^here their 
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FOREIGN COURT-contd. 

claim was opposed hj the residuaries, 
and finally obtained an ex parte decree 
» upholding their claim, the Defendants 
having failed to obtain an adjournment 
which they said was necessary to en¬ 
able them to call witnesses* This de- 
, cree was affirmed by ih^ High Court at 
Allahabad. Meanwhile the residuaries 
instituted against the daughter and her 
children a suit in a Court of the Ram- 
pur State for possession of a moiety of 
the estate of A A situate in the celled 
district of Rampur State, claiming, as 
they had done in their defence in the 
other suit, that A A was a Sunni. The 
daughter and her children thereupon 
instituted another suit in the Court of 
the Subordinate Judge at Bareilly pray¬ 
ing for a declaration that the previous 
decree of that Court was binding be¬ 
tween the parties and oporatod as res 
jucKcata and that the Defendants (the 
residuaries) bo restrained by a perpetu^^l 
injunction from coiiiimiing their suit 
in the Court of the Rampur State. The 
Subordinate Judge as wdl as the High 
Court at Allahabad on appeal having 
hold that they had no jurisdiction to 
grant the injunction and dismissed the 
suit, the Privy Council on the appeal of 
the Plaintilf.s affirmed that decision and 
dismissed their appeal. Maqbul Fatima 
V. Amir Hasan Khan, I. L. R. 37 All. 1 
(1914), affirmed. MIJSSAMMAT MAQ¬ 
BUL FATIMA V. AMIR HASAN KHAN 
(P# Cl) ••• ••• ••• ...1218 

FOREST ACT (Madras) (V of 1882)— Deci¬ 
sion of District Court if final. See Ad¬ 
verse Possession ... ... * ...1311 

FRAUD— Suit to set aside ex parte decree 
on ground of fraud if lies, when appli¬ 
cation •to set aside refused.} A suit by 
tlie Defendant to set aside an ex parte 
decree as fraudulent does not lie after 
an infructuous application to set it 
aside under sec. 108 of the Civil Proce- 
duro Code of 1882, if the fraud in re¬ 
spect of which the decree is sopght to be 
set aside was properly in issue in the 
application under sec. 108 and was.de- 
teriTiined upon such application. Bad ha 
Raman Saha v. Fran Nath Roy, I. L. 

B. 28 Cal. 475: s. c. 5 C. W. N. 75G 
(1901), Khagendra Nath Mahata v. 

Pran Nath Roy, I. L. R. 29 Cal. 395: s. c. 

6 C. W. N. 473 (1902), Bal Kishan Lai 
V. Topeswar Singn, 15 C. L. J. 440, 448 
(1911). Mussummat Gulab Koer v. Bad- 
shah Bahadur, 10 C. L. J. 428 (1909), 
Puran Chand v. Sheodat Rai, I. L. R. 

29 All. 212 (1906) and Naidar Mai v. 
Ranuak Husain, !.• L. R. 29 All. 608 
(1907), referred to. KHIRODE CHAN- 
DRA ROT V, SRIMATI ASHTULLABU 845 


--- Execution sale if void or void¬ 
able when decree fraudulent. See Sale 659 

JEl 


-, Ex parte decree and sale thereunder 

—Suiit to set aside decree and* sale on 
the ground that processes In suit and 
OMcution suppressed In collusion with 
officers of Court*-»8ult if maintainable^ 
• fraud, pleading and proof ln.1 

•Where the Pla^tiff in a suit to eet^ 
•eioe an ex .pqrtf rent decree pnd sale 
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FRAUD—contd. 

held thereunder alleged that the Defen¬ 
dants had in collusion with the officers 
of the Court, ^ caused a suppression of 
the processes in the suit as also in the 
execution proceedings, Held^That if 
this allegation had been established, 
the Plaintiff would have been entitled 
to succeed. The mere circumstance-that 
a Defendant had failed to ha^,^^LM 

aside oh 

fCularity does nodh^bar him from seek¬ 
ing relief in a suit properly framed for 
the purpose on the ground that the suit 
itsoll was a frauduleift suit and that the 
proceedings therein were vitiated by 
fraud. But to enable the Plaintiff to 
Biiccocd in a suit so framed, he mu.st 
specihcallv allege the circumstances of 
fraud ana he must prove the fraud as 
laid in the plaint. Fraud how to be 
pleaded and in what manner established 
discussed. NAGENDRA NATH BOSE 
V. PARBATI CHARAN ... ... 819 


different from that alleged In 


plaint if can be relied on—Duty, of 
Plaintiff to state facts constituting al¬ 
leged fraud—Document bearing genuine 
signature—Burden on signatory to prove 
falsity of recitals.] When a Plaintiff 
impeaches a transaction on the ground 
of fraud the facts which constitute the 
alleged fraud must be distinctly, speci¬ 
fically and accurately stated. That a 
charge of fraud must be substantially 
proved or laid and when one kind of 
fraud is charged, another kind of fraud 
cannot upon failure of proof be substi¬ 
tuted for it. That the rule that tlio 
Court will grant only such relief as the 
Plaintiff is entitled to upon the case 
made by his pleadings is strictly en- 
forpeil when the Plaintiff relies on 
fraud. That when a party seeks to 
avoid the Statute of Limitation on 
the ground of fraud the statement 
of claim should set forth specifi¬ 
cally the particular acts which con- 
stitato the fraud as well as the time 
when it was discovered in order to en¬ 
able the Defendant to meet the 
fraud and the alleged time of its dis¬ 
covery so that the Court may see whe¬ 
ther by the exorcise of ordinary dili¬ 
gence the discovery might tiot'Lave bcpn 
made before. BANSIRAM v. 

CHAMI DASI ... • - C28 

suit to challenge decree of com- 


TOtent Court on the ground of. 

Decree ... ••• ** 

PULL BENCH, whan a reference «heuld 
be made to.] Advantage of referring 
matters %pon which a difference of 
oninion has arisen in the High Court to 
a Pull Bench adverted to. BUDDHA 
SINGH V. LALTU SINGH (P. C.) ... I 

general clauses act (X of 1897), A < 
—Rights and remedies under a tepeided 
Act. See Civil Procedure Code, a. .*.. 052 

government, ^utr of., to aenertnin und 
obey law. Sm Xnjuactioa ■ s. it** 457 
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(JCJVKIkNAH^NT— contd. ^ 

-^ right of, to asuesi!) laad 

revenue if may be time-barred. See 
Keg. (Bengal) of 1805, 11, s. 2 ... 576 


Order granting injunc¬ 


tion binding on party though it prohi¬ 
bits receiving payment from Govern¬ 
ment and Government authorised to pay 
b.v ^atute Government’s duty. See In- 

i^fgli - 1^0 urt*^^ we7?Hp n terl er- 
elril& with order offl^all CiJrase Court 
returning plaint. Small Cause 

Courts Act, s. 23 (1) ... ...1080 

GHANT—Presumptioif of lost grant, in 
absence of proof of legal title, on the 
basis of user exercised and enjoyed.) 

Where a Court is asked to presume a 
grant in favour of a party in the nature 
of a lost grant, i.e., a la^^'ful origin of 
a long and continuous user and enjoy¬ 
ment of property in the absence of 
legal proof of title, it should presume 
a grunt on the basis of the user exer¬ 
cised and ejj joyed by that party. 
NAWAGAKH COAL COMPANY. LIMI¬ 
TED V. IIEHAIULAL TKIGUNAIT 
(Patna) ... ... ... ...1135 


- by the Maharaja of Chota Nag¬ 
pur—Custom of primogeniture—Im- 
partibility of the estate-*Proof of cus¬ 
tom, onus of —^Lex loci custom of Chota 
Nagpur—Meaning of putra pautradi.J 
Certain grants of jaigirs by the Maha¬ 
raja of Chota Nagpur to a person relat¬ 
ed to him or to his descendants dating 
from 1768 to 1786 were in terms to the 
grantee and his sons and giaiidsons 
(putra pautradi). The family of the 



son and son’s son. Held —^I'hai ut tho 
tune of these grants the words had not 
acipiired in Chota Nagpur the technical 
meaning which according to the Privy 
Council in Lali«t Mohun v. Chukkun Lai, 
L. K. 24 1. A. 76: s. c. 1 C. W, N, 387 
(1897), they came to have by 1868 when 
, used in Wills executed in Bengal, and 
the grants in this case did not convey an 
absolute estate unconditioned and unli¬ 
mited. Per Atkinson, J.—That although 
as held bv the Privy Council the words 
convey an afisoluto estate in lands de¬ 
scendable from generation to genero^tion 
coupled with full power of alienation, 
these words of limitation may be contrai¬ 
ls by custom limiting their ^ope and 
operation. Parkath Lai v. 

Nath Singh I. L. B. 31 
(1904), relied on. tJp to 1862, the lands 
granti^ descended regularly according to 
the rule of primogeniture to^he eldest 
lineal descendant of the eldest ^n, when 
the last male descendant of thw line 
dying leaving a widow, the Mahwaja 
proceeded to resume the property whilst 
two brothers, the descendants ^ 

younger son, claimed to succcot to the 
property. The disputes torminatea m 
two deeds, one executed by ^e 
agreeing that the widow should hold 
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GKANT-contd. 

X»osHes.sion of the property as long as 
she lived upon payment of rent to the 
Maharaja and that they should take 
'|A>ssession after her death, and the other 
by the Maharaja purporting on receipt 
ot consideration to release the lands to 
the brothers in equal shares. Held-^^ 
That as there was no failure of heir 
in llio line of the grantee, tho Maharaja 
had no right to ti'esume and the sanad 
to tho brothers was a nullity. Per 
Chapman, J.—That as the younger of 
the brotliers had tho right to succeed on 
the death of the elder without male 
issue, hiH concurrence to the deed in * 
favour ot the widow might have been 
taken to avoid future trouble. Per 
Atkinson, J. —That the agreement was 
ineitective to alter or vary the impartible 
character of the property or to change 
its method of devolution. Per Atkinsoif, 

J.—Tho custom of primogeniture which 
l^revaiis in Chota Nagpur in the case 
of grants made by the Maharaja where¬ 
by tlio property so grunted is deemed 
impartible and descends to the eldest 
male heir by lineal descent applies with 
greater force in the case of grants of 
property made betw'een the Maharaja 
and his relations. Kopilnauth v. Gov¬ 
ernment, 22 W. It. 17 (1874), roferi'ed to. 
Where a custom prevails in one branch 
of n family it is strong evidence to be 
relied (m t^at it applies with equal force 
to another branch of the same family. 
Garuradhwaja Prasad v. Superunshwaja 
Prasad, 5 C. AV. N. 33: s. c. I. L. II. 23 
All. 37 (P. C.) (1900), relied on. The 
custom is recognised, not only as a family 
custom prevailing in the Maharaja’s 
family, but also as the lex loci custom 
of Chota Nagpur. LAL QAJENDRA 
NATH SAIIT DEO v. LAL MATflCRA 
NATH SAHI DEO (Patna) ... ... 876 


GIJAKDIAN. See Minor ... ... 201 

01 ■ AUDI ANSII1P“-Mothor of Hindu in¬ 
fants charged with bad character and 
found to have expressed intention to bo- 
cmqe and make her boys Christiaii-- 
Fitness for* guardianship. See Hindu 
Law—Guardianship ... ... 608 

OUAUDIANS ATSD WARDS ACT (VIII of 
1890), s. 34 (d), 45 (b)—Guardian failing 
to pay full amount of purchase-money 
of property sold with permission, be¬ 
cause purcfiaser retained a portion in 
discharge of old debt—Daily fine, order 
to pay, if legal.j Where a certificated 
guardian of minors obtained permission 
to sell a portion of their estate on the 
representation ihatf the money (about 
Rh. 3,000) was w'anted to repair their 
house, and submitted accounts show¬ 
ing that oqt of Ks. 5,0()0 obtained by the 
sale, Kfl. 4,000 had been, retained by the ‘ 
purlhaser in payment of a sum of Ks. ^ 
4,000 wbteh the guardian had borrowed 
from her to 4 ;:ive tho minors in marrinfie,.. 
and Die Judge thereupon called upon the' 
guardian to pay the said amount of 
Ks. 4,000 in ('ourt within a specified time 
' and directed that on failure to do soc. 
the guardian was to pay a fine of Be. 5 
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GUAKii?lANS AND WARDS ACT-cbntd. 
per diem. Held —That the amount the 
guardian was .called upon to pay was 
^ not an amount of balance duo from 
tho guardian as the same had not been 
paid to her, nor was it a balance duo 
on accounts filed in compliance w^ith ii 
requisition under cl. (d) of sec. 34 of 
• the Guardians and Wards Act and the 
m'der imposing a daily fine was ultra 
vires. N IKIlRANNEgSA HIBl ... (jO.l 

GUNNY MARKET. Calcutta, ’usage of- 
Broker liable as undisclosed principal. 

See Arbitration ... ... ... 305 

lUGH COURT—Decree of Division Bench 
of two Judges found erroneous—Juris¬ 
diction of single Judge to amend decree 
—Re<-hearing of case by single Judge 
without authority from Chief Justice*— 
Jurisdiction. See Civil Procedure Code, 

• jyr. 47, r. 8 ... ... ..,110.') 

- 9 -General Rules aud Circular 

Orders, Ch. XJ, r. 45 (c), Vol. J., j?. 

301, interpretation of. See Vakalat- 
uama ... ... ... ... 287 

-RULES. Apt>ellatc Side, 

Chap. XI, r. 4, applicability of. See 
Review ... ... ... 067 

IllNDTJ LAW. progressive character of. 

See Hindu Law—Partition ... ... 702 

-, Aparnrka, Nanda Pandita 

Dovananda Bhatta, Vis\v€‘s\\ara Bhatia, 
as authorities. See Hindu Law—Succes- 
eion ... ... ... ... 1 

-, “ Piitni,'' “ Santinia/^ 

‘SSunii,^* meuning of. See Hindu Law — 
Succession ... ... ... 1 

- —rules of, if to be considered 

ill determining rights ami liabilities aris¬ 
ing ui|^cr contract between Hindus. See 
Brokerage ... ... ... 708 

- , ADOPTION— Adopted son 

and natural born son —C'hango of ad¬ 
opted son's x>osItion in Hindu sociuty. 

See Hindu Ijuw—P artition ... ... "02 

--, ADOPTION—Dayabhaga— 

Kayasthas, in Bengal. Sudrai—Adop* 
tion, amongst Kayasthas, religious 
ceremonies if eeeential—Religious cere¬ 
monies postponed after actual giving 
and taking—Adoption during pollution 
' through birth of agnate—Validity— 
Afterborn natural ton of Sudra, and 
adopted son, shares of, if equal—Agree¬ 
ment by adoptive father to give equal 
share, if valid—Properties held by 
adoptive father as shebait. adopted son 
if may claim to hold as shebait jointly 
with afterborn eoq—Pittrikrityas, and 
Hebakrittaa—Proof that property hat 
been endowed at debutier—Dattaka 
^ . Chandrika, authority of.l Kayasthas. 
acoording to tho law prevalent in Ben- 
Kol, are considered as Sudras. reli¬ 
gious ceremony is necessary for an 
adoption amongst KayasthAs, mere 
giving and taking of a eon being snffi- 
cimt to give it validity. Tbe putreethi 
Jag ami namkaran not being ese^ential 
ceremonies in an adoption between 

^ • Sudras, the fact that tney took place 
^ fbhsefjLuentl;^ to the giving and taking 


PUf/i 

HINDU LAW—contd. 

did not affect the validity of the adop* 
tion. Pollution on account of the birth 
of a relative does not vitiate uii adop¬ 
tion. Jt is only a bar to religious acts 
and renders religious ceremonies in¬ 
efficacious ^ but gift and acceptance of 
a sou are secular acts. Santappayya v. 
Rangappayya, I. li. R. 18 Mad, 397, 398 
(1894), followed. Such pollution diauItH 
from tho kna 

equally «iMRn th^^Bterburu uatural^wmi, 
ihc Dattaka Cln^Plrjka has in no way 
deviated from the smritis, and the rule, 
which has been accqpted as coriHsct by 
both tlie Madras and Calcutta High 
Courts, should not be departed from. 

An ckrar-patra of the adoptive father 
covenanting that an afterborn natural 
son of his shall not be entitled to claim 
a larger share but will divide the in¬ 
heritance equally with the son he was 
adopting, is valid aud operative. 
Surendra Kethab Roy v. Doorga Soon- 
dary Dauee, 1. L. H. 19 Cal. 513. 5.36 
<1892) aud Bhala Nahana v. Prabhu 
Hari, I. L. B. 2 Bom. 67 (1877), re¬ 
ferred to. It is .now settled law (hat, 
as regards inheritance, the adopted son 
holds in all respects the same position 
us an aurata sou except in some special 
matters. An aurata sou has a superior 
1 ‘ight in respect of pitri-matri krityat 
but there is no such iireference in res¬ 
pect of shevas or deva krityat, Held— 
Therefore, that an adopted son of a 
Sudra was entitled to inherit dtbutttr 
properties in the right of thebaitthip, 
jointly with an afterborn natural son- 
ASITA MOIICN OHOSH SIOULIK v. 
NIBODK MOHON GHOSH MOULIK 901 


-, ADOPTION—Authority to 

adopt, verbally given, before death— 
Proof—Relevancy of Will, which con¬ 
tained no directions for adoption, made 
two months before death, in oetimating 
probabilitioe—Probable change of inten- 
tions—Witneetee, testimony of, opinion 
of Trial Judge, value of Otecrepancy in 
witnenee* ttatemonts, consideration of 
—Non-citation by either side of witness 
who went over from one tide to the 
other—Gate raised in first Court, not 
urged in appeal, if should ba allowed to 
bo raised on further appeal. J B. a 
Hindu tuahajan of means, died on Ilth 
February 1896, leaving him surviving a 
widow and a daughter. Ho had Itoen 
Rilffering from plhisis for Bom6 time. 
Two monhts before his death ho ex^ 
ruted a Will, by which he made a ver.v 
modest provision for hi.s daughter, and 
gave his wife a life-interest in the bulk 
of his iwoperties (which, however, shfr 
was liable to forfeit if she behaved 
contrary to the injonctione of the Will). 
The testator had been hopeful* that a 
son might be born to him, and the son, 
if born, was, under the Will, to he^tw 
sole executor, donee mid owner." Thb 
Will oontftined no power to adopt a .eon. ' 
Seven yean after the death of. It; h!s 
widow adopted ad iiHimt eon' of..!B''M 
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nephew J, born after U*b death. By his 
Will K had expresdy excluded J« on 
account of his profligacy and irreligiou» 
from x>c^i'ttcipation in his funeral cer^ 
^monies, preferring for that purpose his 
sister's son in whom hoi had con¬ 
fidence and whO'lived in the same house 
withJiim and whom he appointed one of 
hisjmxecutors. The authority for tho 
"^uto Uovemi htjnvW ^P A y ve been given 
... ^ ^when ho 

_^ of tho 

aerious nature of voThally 

to his wife, in the ^•esence of several 
respectable witnesses, most of whom de¬ 
posed that R had< expressly directed a 
son of J (should on^e be born) to be 
taken in adoption, ihe trial Judge had 
held the alleged authority to adopt to 
have boon proved. But the High Court 
on appeal reversed that finding, relying 
chiefly upoft the contrary inferences re¬ 
garding probabilities arising from the 
language of the Will and discrepancies 
in the deiiositions of the several wit¬ 
nesses who spoke to R's giving the 
authority to adopt. Held— By the Judi¬ 
cial-Committee, that the probabilities 
were not adverse to the view that the 
teslator might have modified 
intentions as expressed in his Will 
which was exeimted before he came to 
realise how short his life was, 
balance of testimony being distinctly in 
fa#hir of the story that the authority 
to adopt had been given, not only had 
.the Trial Court not approached the case 
wini bias bnt had taken a 
less one-sided view of the facts than tbat 
which prevailed in the High i..yOurt. 
That the view of the Judge who tried 
the case and saw nearly all the wit- 
nesses on a ciuestion of cvideiico such as 
this was obviotihly entitled tc) great 
weight. That such discrepancies as 
there were might well be accouutod for 
by the fact that the con^vorsation which 
the witnesses described had taken place 
some 18 years previously. At tho trial, 
the widow- of 11, w'ho first came forward 
to support the adoiition, appeared later 
on to have gone over to the opposite 
oam1>, Vl*„ of B, who was opposing the 
adoption. Held— That the omission by 
both parties to cite her as a witness was 
in tbO circumstances justifiable. The 
Question whether assuming authority to 
to have been given, the adoption 
of J's son would make him a son of the 
testator capable of takmj 
terms of the Will was raised in tli® Tnal 
Court and decided in fawur of the 
adopted son and it was 
the Appeal Conrt. The 
mitee in the circumstance did not allow 
the ctuestion to W raised 
ADWAn'YA PRASAD v. BALDEO 
DASS (P. C.) 


--—•, ADOPTION by Brahmin— 

Dattahoma earsmony not performed— 
Adoption If valid—Adopter and adoptee 
of tame gotra.} Held, on a review of 
authorities, that the dattahijniif cere* 
mony is not esseiitial when tap aoojj^ 
ed iioy is of the tame tfdtra aa the 
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adopter, even amongst the twice-born 
classes. RETKI v. LAK PATI PUJARI 19 

-, OEBUTTER. See Hindu 

Law—Religious Endowment. 

-EMIGRATION—Memons of 

Cutch—Settlement in Eagt Africa 
amongst Mohamedane—Hindu law rules 
of succession, if continues to apply 
to emigrants—Presumption—Domicile.J 
Where a Hindu family migrate from one 
part of India to another, primA facie, 
they carry with them their personal law. 
and. if they are alleged to nave become 
subject to a new local custom, this new 
custom must bo aflirmatively proved 
to have been adopted, but when such 
a family cuiigraie to another country and 
being themselves Mohamedans settle 
among Mohamedans. the presumption 
that they have accepted the law of the 
people whom they have joined is the one 
that should be much more readily made. 
Vt’liere certain members of the Momou 
community at Oitch (who, being ori¬ 
ginally a sect of Hindus, upon conver¬ 
sion io Mohamedanism, did not adopt 
the Mohamedan law as to succession but 
retained tho Hindu law of succession ns 
a customary law binding upon the entire? 
community) about half a century ago 
emigrated to Mombasa in East Africa 
where they settled down among potiple 
who professed the Mohamedan religion. 

Held —^That in order to raise tho pre¬ 
sumption that the emigrants accepted 
the Mohamedan law of succession, all 
that had to be shown was that they had 
so acted as to raise the inference that 
they had cut themselves off from their 
old environmeiitr;. That .the analogy 
here was that of a change of domicile 
on settling in a new country irather 
than the analogy of a change of custom 
on migration within India. Held —That 
the Mohamedan law of inheritance 
governed the devolution of proiwrty left 
by a deceased Menioii settler in Mom¬ 
basa when it did not appear from the 
evidence that the Memons in Mombasn 
had at any time established any distinc¬ 
tive*^ political* or social organisation for 
themselves or ever as a body claimed to 
be outside the systom of law which pre- . 
vailed among the Mohamedatis of JP 
Mombasa. ABDTTRAHTM HAJI 

TRMAIL MITHU v. HALIMABAT 
(P. C.) ... ... ... ... Sfl2 

-. GUARDIANSHIP—Mother 

of Infants intending to become and make 
her boys Christian—Fitness to be 
Guardian—Bad character not proved 
—Undertaking not to baptise children 
—Associating Hindu uncle in guardian¬ 
ship,] D, the uncle of two father¬ 
less Hindu boys aged 7 and 5 years 
respectively, applied to be appoint¬ 
ed their guardian, alleging that their ^ 
Mother S, was a woman of bad moral 
character and had made np her mind to 
adopt the Christain religion and to get 
her sons baptised. Tho first allegation 
was not established. Held —Tliai the 
charge of immorality, though not ^ 
proved, made it impossible for S to li%B 

the lobiiTy who mhde tho chiirga vi 

^ 1 



^ VLJL.} 


1N]>BX OF OIVIL OASBS. 


Ixxiii 


Paae 

HINDU LAW—eontd. 

must be taken into consideration in pass- 
^ mg o^ers on the petiltion. That Vs 
expressing a desire to become a Chris- * 
tian or even becoming one would in it¬ 
self be no ground for removing her from 
^ the guudiauship, provided she was in 

• a position to satisfy the Court that she 

• was able to carry out the obligations 
which the law imposed •upon her of 
bringing up her childron in the faith 
of her husband, whatever the faith she 
herself might adof»t. It was proved 
that she had expressed her intention to 
convert her sons to Christainity, but 
her counsel having given an under¬ 
taking that she would not })aptise her 
children, the Court passed order ap¬ 
pointing her guardian of the minors' 

• person and property, associating in the 
guardianship the uncle D, who would 
as sucn guardian be in a position to set 
that S's undertaking to bring up the » 
children in the Hindu faith was properly 
carried out. The older boy was ordered 
to be placed at once as a boarder in a 
Hindu hostel which though attached to 
’ the Church Missonary Society was con¬ 
ducted in conformity with Hindu 
religious views, the younger boy being 
also ordered to be similarly placed when 
he should attain the age of 7 years 
until which time ho was to live with S, 
liberty being given to J) to apply to the 
District Judge whenever a breach of 
the undertaking was apprehended. 
DWIJAFADA KAUMAlxAlt v. MIftS 
BAILHAU ... ... ... 608 


—-^ INFANT—Power of mana¬ 

ger to alienate property—Benefit’’ of 
estate as justifying alienation—Specula- 
tivo development of minor’s estate, if for 
benefit. I The rule laid d<Mvn by the 
Judicial Commitee in Hanoomari Per- 
shad Pandey v. Munraj Koonwar, 5 M. 

I. A. 373 at p. 423 (1856), is not restricted 
to cases of mortgage or other forms of 
partial alienation, nor is it restricted 
in its application to cases of nece^ 
sity alone, for a '' benefit *' of "the estafe 
is there differentiated from the need " 

^ of the estate as a circumstance justify- 
. ^ ing alienation. But mere increase ip 
; the immediate income of the minor or of 
his estate does not necessarily justify the 
inference that the particular tran¬ 
saction is for the benefit of the estate 
within the meaning of the rule which 
could not have been intended to include 
oases of speculative development of 
estates of minors. KftlSHNA CHAN¬ 
DRA CHOUDHURY v. RATAN RAM 
PAL ... ... ... ... 645 


— , JOINT FAMILY—Father’s 
of , ton to pay—Mortgage 
by father! not proved immoral—Deem 
against father and tons, form of—Con¬ 
sideration proved—Lender If bound to 
■ppllcatlon of money as stated in 
ona.] If the considerotion for the 
mortgan ig^as received by the mort- 
gogor, the mortgiupe Oannot be held in¬ 
operative meipoty f^ause the mortgagee 

the money was 

ftFlM M In tin inoFtga««,l!»o&% 
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Kiahun Pershad Choudhury v. Tipan 
Pershad Singh, 1. L. R. 34 Cal. 735: s. o. 

11 C- W. N. 613 (1907), followed. The 
mortgage being one executed by n 
Mitakshara father, and the sous having 
failed to show that the loan was taken 
for immoral purjposcs, a decree was pass¬ 
ed in the form it was made in Kishujf 
Pershad v. Tips 
Cal. 735: 8. 
e.g., mortgaiV. 
of the fathAll 

share was insufiiciMr to satisfy the 
debt, interest and costs, balance to bo 
realised by sale of the e^n's shares and 
interest in the ancestral property 
so far as necessary—six m 9 nths' time 
being allowed for redemption. BABU 
KRISHNA PRASAD v. BABTJ RAM- 
PERSHAD SING ... ... ... 508 

JOINT FAMILY—Son's 



liability to pay father’s debt-Mort¬ 
gage by Mitakshara father—Son, though 
of age, not a party to the deed—His 
liability—Moral obligation to pay 
father’s debts, unless incurred for im¬ 
moral purposes—Legal proof of immoral 
purposes.] Liability on the part of a 
son to pay a father's debt arises from 
moral and religious duty and obl^ation 
and this is so even though the debt is 
not incurred for the benefit of the in¬ 
dividual or for the estate. A son can 
only exempt himself from liability ift. 
he can establish that the father was 
guilty of applying the money for some 
immoral purpose. Although there need^^ 
not be any direct proof that the money 
was raised to bo spent on any particular 
person, yet one must be reasonably 
satisfied that the father was a man of 
vichms, extravagant and lustful habits 
and that ho raised the money for the 
purpose of applying it for the Immoral 
purpose. In some way by reasonable 
legal proof it must bo shewn that there 
is a connection with the debt and 
the immoral purpose. Chintamanrav 
Mehendale v. Kashinath, 1. L. R. 14 
Bom. 320 (1889) and Dattatraya Vishnu 
V. Vishnu Narayan, I. L. R. 36 Bom. 

68 (1911), referred to. To be liable 'm 
a mortgage executed by the father for a 
purpose not proved to be immoral, it 
is not necessary for the adult, sons to 
be parties to the bond. The 
Upooroop Tswary v. Lalla Bandhjsa %. 
Sahay, I. L. R. 6 Cal. 749 (1881), seems 
to have been overruled if not distinctly 
qualified by the later ca^ 
y Hurry Das, I. L- R. Cal. 495 (1882). 
BHAGAT MAL SAIIU v. SK. ABDUL 
KABIM (Patna) ... .• -TW 


JOINT FAMILY—Mort¬ 


gage by two ont of three brothera-r 
Death of. one exeovtant—Suit againat 
other executant and the non-exemting 
brother only as representing the deotes- 
ed exeei^tant—Ex parta. decree and Bale. 

—Non-exeenting himiiier'B erlginai abate 
if paflBed. ,hiy-^e Bale. See Mortgage 675 

-JOINT FAM(Ly~Mitelt- 

Bhera for iwrtltt«n—Zurta 
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if accountable and to what extent—Ac¬ 
count of property as they exist— Karta's 
statement if conclusive.] In an ordi¬ 
nary suit for partition, in the absence 
of fraud or other improper conduct, the 
only account the karta is liable for is 
as to the existing state of the property 
^ivisible. The parties have no right to 
- Ko relief against 

TTinent of the 
But this 
parties are 

bound to accepAsUae statement of the 
karta as to what the properties consist 
of, for that wcnld not be an account at 
all. The karta is the accountable party 
and the enquiry directed by the Courl 
must be conducted in tbe manner usual- 
I.Y_adopted to dischver what in fact the 
property consists of. POBMESHWAB. 
DUBEY V. GOBIND DUBEY ... 2r 

- JOINT FAMILY—Joint 



t partnership business—<Jontract by family 
if terminates with death of a coparcener 
—Bights and liabilities of coparceners if 
can bo determined by exclusive reference 
to Indian Contract Act. See Brokerage 
Contract ... ... ... ... 708 


-, PARTITION—Adopted s. n 

of one brother if may share equally 
with natural-born son of another—Posi¬ 
tion of adopted son, where no legiti¬ 
mate son subsequently born to adoptive 
father—Hindu Law, progressive charac¬ 
ter of—Change in adopted son’s posi¬ 
tion in Hindu society.] Jn m.^^es of dis-^ 
tribution of family property by parti¬ 
tion, an adopted son (according in 
paragraphs 24 and 25 <tf see. r> of the 
Dattaka Chandrika) >stands exactly in 
the same position os he W'ould stand if 
he were a naturally-bom son of his 
adoptive father, subject to this quali¬ 
fication that if there be a competition 
between an adopted son and a subse¬ 
quently born legitimate natural son of 
the same father, the adopted son takes 
a less share than he would take if he 
had ^en a naturnlly-bom legitimate 
son. Upon this intenppTetation, para¬ 
graphs 24 and 25 of sec. 5 of the 
Dattaka Chandrika are not in conflict 
with any principle of the Mitakshara 
or of the vyavahara Mayukha and they 
are consistent with the reference to the 
tpxt ofr Vasistha in paragraph 1 of 
sec. 10 of the Dattaka Mimansa. Where 
of two brothers, B and H, who were 
members of a joint Hindu family,* B 
left a widow who adopted the Plain¬ 
tiff as B^'s son, and H left Defendant, 
his natural-bom son. Held— That in a 
suit for partition Plaintiff was entitled 
to an equal share of the coparcenary 
property with the Defendwt. Markby 
ano TWnsep, JJ.'s interpretation of 
paras. 24 and 25 of sec. 5 of the Dattaka 
Chaiidrika in Raghubanund Dose v. 
Sadhu Churn Dost, I. L. B. 4 CaL 425 
(1878), overruled. Tara Mohun Bhutta- 
charjsa v. Kripa Moysa Dabia, 9 W. E. 
423 (1868), and statement as to adopt¬ 
ed son's status in, Mittet*^' J.'s, judg¬ 
ment in Kali Komul Moxoomdar v. 
Uma Shufikur Mcltra, L. B. lAit 1 S8 
(1888), approved. NAGINDAS BHUO- 
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WANDAS V. BACHOO HARKISSON- 
DAS (P. C.) ... «02 


-PARTI Tl ON—M itakshara 

—Joint family property, partition of— 
Individual if may sever himself from 
family by his own act and how—Divi¬ 
sion into metes and bounds, if essential 
—Agreement iby all members to divide, 
if essential—Distinction between sever¬ 
ance of status and division of pr^erty 
—Suit for partition by co-sharer—Plain¬ 
tiff’s death pending suit—Widow if may 
continue suit.] Under Hindu Law. 
‘'separation,^' i.e., severance of the 
status of jointness is a matter of in¬ 
dividual volition, and agreement be¬ 
tween all the coparceners is not, still 
less is octual division and distribution 
of the property held jointly, essehtial 
to the disruption of the joint* status. 
Once an individual cosharer has un¬ 
equivocally expressed and clearly inti¬ 
mated to his cosharerB his decision to 
sever hiiq/i»elf from the joint family, 
his right to obtain and possess the 
share to which he admittwlly has a 
title is unimpeachable. Neither the 
can question it, ni>r con the 
C. - ^4*..^ine his conscience to find out 
whethf-r his reasons for soparation were 
well-founded or sufficient; the Court 
has simply to give cfFect to his right 
to liave his share nllornted separately 
from the others. The intention to 
separate may be evinced in different 
ways, either by explicit declaration or 
by conduct. Tf it is an inferonre deriv¬ 
able from conductj it will be for tlie 
Court to determine whether it was un¬ 
equivocal and explicit. H, qpe of the 
members of a joint Mitakshara Hindu 
family, served on his coparceners a re¬ 
gistered notice in which he affirmed in 
explicit terms his desire to get parti¬ 
tioned his one-third share end then in¬ 
stituted a suit for partition. The De¬ 
fendants, somewhat unwillingly, agreed 
to the demand and admitted the Plain¬ 
tiff's sha^o in the joint property and 
the extent thereof; and all that re¬ 
mained for the Court to determine was 
tbe best mode of effecting tbe division; 
but before this could bo done, H died' 
leaving him Burviving his widow who 
applied for substitution of herself on 
the records in the place of the TMain- 
tiff T Held —That H had indicated his 
intoncioa to separate hiniBoIf most un¬ 
equivocally by the registered notice, 
coupled with the suit, ^and that these 
acts amounted to a separation with all 
its legal crmsoquences. That on the 
facts there was no disagreement or 
averseness on the part of the Defeq- 
dants to the Plaintiff's demand for^ 
s6))aration. That the widow of H was 
entitled to have H'a one-third share 
separated and given to her. SuraJ 
Narain v. Ikbal Narain, L. B. 40 I. A. 
40: s. c. 17 C. W. N. 833 (1912), Maifho 
Pershad v. Mehrban Sing* L. R. 17 I. A. 
194, 1fW5; s. c. I. L. R. 18 Col. 157 (1890). 
Deo Bunsee Kooer v." Dwgrka Nath. 10 
w. B. 278 (1868), Joy Margin Girl v. 
Griah Chunder MytMi L. & B I. A. 228 
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(1878) and Vato Koer v. Rowshun Singhi 
8 W. S. 82 (18(>7), reforrod to. Dictum 
of Lord Wcstbury in Appovier v. Rama 
Subha Aiyan, 11 M. 1. A. 75 (1866), ex- 
. plained. MDSSAMMAT GilUA BAl 
V. SADASHIV imxmmRAJ (P. C.) .,.1Q85 


RELIGIOUS ENDOW¬ 


MENT—Proof that property has been 
eifdowed an debuttm-— Permanent image 
if essential to valid dedication.J A pei- 
mauent imago is not absolutely' essoiitial 
for dedicatiou lo a ThakBr. Where the 
intention of the donor appeurod to have 
been to dedicate the property absolutely 
to deva sheba, the lact that the income 
o4* the property exceeded the expenses of 
• the Sheba and the shebaits frequently 
dealt with the iiroperty or the income 
as personal property would not make the 
property secular subject to a charge for 
the deva sheva. A8LTA MOHON 
• QmySE MOULIK V. NTRODE MOUOM 
GHOSE MOUJJK ... ... JHM 

--^ RELIGIOUS ENDOW¬ 
MENT —Muth or usthal, position of s 
mahant, that of trustee—Appointment by 
reigning mahant of a married relation as 
successor in violation of the vows of the 
order and abdication in his favour, a 
breach of trust—Mahant if entitled to 
continue in office—Succession—No 
general customary law—Usage of^ each 
iinith to be proved and applied — Pre¬ 
vious judicial proceedings, how far ad¬ 
missible in evidence—Trial Judge’s find¬ 
ing pn question of fact, value of.J Pro¬ 
perty of a muth or asthal is held by 
the mahant as its owner in trust for the 
institution* and succession to him in 
such property follows witli the succession 
to the office. Although large adminis¬ 
trative powers are undoubtedly vested 
in the reiroing mahant the trust exists 
and muidt be respected. As the mahant 
is not only a spiritual preceptor but 
also a trustee in respect of the asthal 
over which ho iiresides, a Court will be 
justified on proper grounds in remov¬ 
ing him from office. The reigning 
mahant A of an asthal having by a 
series of, deeds appointed his nephew as 
his successor in office and abdicated in 
hia favour. Plaintiff clainiinirto be the 
senior chela of A challenged fne Defend¬ 
ants title, first, on the allegation of a 
> .. custom of the asthal by which the senior 
chela alone succeed^ and secondly, 
on . the allegation that the Defendant 
being a married man with children was 
disqualified from holding the office of 
mahant. By the custom of the asthal, 
the mahant had to be a bairagi or 
celibate chela. The Defendant denied 
that he was married and alleged a custom 
of succession by appointment from 
amongst the chelae by the regning 
mahant^ questions of sne- 

' eossion to the mahantship in India are 
^ not settled by an appeal to general 
customary law. It must depend upon 
the ourtom and usage of the particular 
muth or asthal. That neither party had 
proved the custom alleged by him. A 
in the Ifaglstrate's judgment of an 
•Mmicaion made by a witness in a onxni- 



Page 

lJii\DU LAW—contd. 

ual case or a copy of recorded evidence 
uf ihe witnofiis was not by itself admissi¬ 
ble as evidence in a later civil suit be- 
Iwooii ihe parties, and was rightly re¬ 
jected by the Trial J udge, though the 
fact that the witness (who was acting 
III the civil suit as the legal represen- 
rative of the ]j)arty aifected bg. such ad¬ 
mission and was present in Court when 
the note produced) was not called 

by him into the box to clear 
matter or deuy^ 
lueiit or exphr 
deep imi>reh; 
gurding iinsU _ 

ant was a married the Trial Judge 

found upon the evidence adduced that 
the uile^atiou had b^ii established. 
Held-That upon such a question of 
fact, the verdict given by the Trial 
Judge who had the advantage of seeing 
and hearing the witnesses, could not be 
lightly sot aside, specially as that Judge 
was also presumably acquainted with 
the manners and customs of the people 
among whom the transaction was alleged , 
to have occurred. The High Court 
uhich reversed the Trial .ludge iic^t 
liaviug stated sufficient grounds ior dis- 
tui'bing his verdict, and upon an ex¬ 
amination of the evidence, Held--- 
1 urther, that this rule coiild not be safely 
departed from in the present instance. 

As part of his ease Plaintiff alleged that 
in PJOl the mahant had asked liis sig¬ 
nature on one of the docuiiieuts by 
which he wanted*to set up the Dofend- 
aut as his succo.ssor, and that on his 
refusal he had been assaulted and ex- 
pelh*d from the muth. Plaintiff sought 
to prove proceedings in the Criminal 
(kmrt taken by him about the time 
showdng that a conviction for assault 
had been obtained by him and that in 
these proceedings Plaintiff had assigned 
his failure to execute such a document as 
i ho reason therefor. The conviction 
had been quashed on appeal. Held— 
That these proceedings were -not rele¬ 
vant to the case, the one important fact 
being that they were taken on a ground 
wbicn was referable to the execution 
of the document, and were taken by the 
riaiiitiff as claiming to be a resident as 
of idght in the asthal from which he 
had been expelled. Hold (on the evi¬ 
dence). that Plaintiff had established 
that fie was a bairagi chela, and (on 
admission) that if not thew oqly chela, 
he was the senior chela of the mah^t. 
That, by conferring the mahantship 
upon a relation whn was n married juw, 

A liad consented to a violation of the 
vows and practices of ayeticiroi and 
celibacy which it wAs hiS duty as a 
trustee to maintain and proteoh ITiat 
- his installation of the Defen^nt w 
mahant and retirement from mahanMip 
amounted an abdication ox nis offioe, 
which in the circumstances the Court 
should accept, and in the' atmenoe of jiiist 
cauTO diequalifyinff the F1ainti.ff for ap¬ 
pointment n« mananf, the Plaintiff as 
the senior ohala and (evefi cm the Defaja- 
aaCa case) hmet in" snoceasion in 
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tirfaiilt of iippoinlinont, was properly 
de(*larcd by (.he 'J'riul Judge as tho per¬ 
son eiutiHed to (lie uitico of mahant. 
MAH ANT UAM l^AKKASH DAS v. 
MAHANT ANAND DAS (P. C.) ... 802 


-. RELIGIOUS ENDOW¬ 
MENT— Shebaitship, devolution of, to 
heirs ii^ the absence o^ directions by 
founder, on the death of last sbebait 
duly appointed by >im—Will giving 
^ state to idol and appointing successive 
‘ appointment of 

{^principle of— 
- . , nature of.] 

Wo souB by liis 
first wife and ffftPf sons by his second 
wife. In his Will he provided that all 
his properties^' would devolve on his 
family Deity and his second w^ife and 
two of her sons J and H would 
successively be executrix and execulors 
and that his twcj sons by his first wife 
would not be appointed executors. After 
the death t»f the st'cond wife and her 
sons J and 11, her other two sons died, 
one leaving a widow Defendant No. 1. 
Of the two sons of the testator by his 
first wife one (Defendant No. 2) was 
living and the other had died leaving 
jFi son the IMaintifT wdio brought the pre¬ 
sent action for a declaration that he had 
n four annas share in the shebaitship of 
the Deity, Held —That the effect, of the 
Will was to constilute the second W’ife 
and her sons J and 11 successive shebaits 
the endow^ineiits though they w’i‘rc 
described as executors in respect of the 
endow^ed property. That the testator 
did not prescribe how' the shebaitship 
would devolve after the death of his son 
B. Ill the circumstances the devolution 
of the office of shebait follows the line 
of inheritance from the founder, in other 
words, it posses to his heirs unless there 
has been soiiio usage or course of dealing 
which points to a different mode of 
devolution. That on the death of B 
the last shebait named by the founder 
» the office vt‘sled in tin* four sons of the 
founder then alive, nomely. the twv> 
uterine brothers of B and the tw'o sons 
of the founch'r by his fir^t wife; and this 
notwithstanding tlie fact that th<» 
founder intended to exclude his sons hv 
his first Avife. for the heir-at-law^ tlumgh 
in terms excludeil from benefil under the 
Will cannot bo excluded from his 
general right of inheritance without a 
valid devise to some other person. 
Tagore v. Tagore, ]j. T?. I. A. (Sup. Vol.) 
47 (66) (1872). Tlmt the Plaintiff* had 
a four auTiHs share in the shebaitship. 
That the principle of vested interest 
the actual eiijoymont of the ex¬ 
pected interest is postponed till the ter¬ 
mination of the lifp-e.state has no appli¬ 
cation to cases of ^ the present descrip¬ 
tion. That a shebait noliif? his office 
for life but this does not signify that 
he has a lif^interest in the office with 
tho remainder presently vested in the 
next taker. The entire office is vested 
in him, though his powers of aliena¬ 
tion are qualidSed and restricted. 
The position of a shebait is analogous 
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to that of a Hindu female iii possession 
of the cstutp of the last full owner rather 
than to that of the holder of a life-estate 
smd when a founder has given valid 
directions as to the devolution of the,, 
shebaitship as in the present case upon 
the death of the last shebait the office 
vests in persons who at the lime cons¬ 
tituted the heirs of the founder provided 
the last shebait has not taken it’'ab¬ 
solutely ; when tho office has so 'vested 
HI them upoij^ the death of each member 
of the group^it passes by succession to 
his heir, subject to the important quali¬ 
fication that the rule--that when a wor¬ 
ship of thakoor has been founded the 
shebaitship Is vested in the heirs of tho 
foiimler in default of evidence that he 
has disposed of it otherwise or of there 
being some evideueo of usage, course of 
dealing or s(»mc circumstances to show 
a different mode of devolution”-cannot 
be applied so as to vest tho shebai'lsh^p 
in persons who according to thp, usages 
of the worshii) cannot perform the rights 
• of the office. KUNJ AMANI DASSI v. 
NIKUNJA 'BTHARl DAS ... ... 314 

RELIGIOUS ENDOW¬ 


MENT—Mourashi Muth, succession to— 
Onus of proof—Indian Succession Act 
(X of 1865), $. 187—Will not probated if 
can be used in evidence and for what 
purpose—Indian Evidence Act (I of 
1872), s. 32, (5)—Relationship between 
Mohunt and Chela if relationship by 
adoption—Existence of relationship, 
statement relating to.| One R was tho 
Mohunt of u muth known hh tho 
Khumbakul Muth. He was succeeded 
by , his chela S. After the death of S 
the Plaintiff claiiiiod to bo his lawful 
Buccossor as his gurubhai. The Defen¬ 
dant resisted the claim on the allega¬ 
tion that he had been adopted by S as 
a chela. The muth in question was ad¬ 
mittedly a maurasi muth, and the Court 
found that in maurasi muth (he chela 
succeeds and in default of a chela (ho 
gurubhai succeeds and when there are. 
more chelas (ban one the eldest gener¬ 
ally succet'cls ))ut a junior chela may 
succeed if he be found more capable 
and if hiTbc -^elected bv the last Memunt 
as his successor. Held —That it was for 
the Plaint iff to prove that he was the 
chela of H and that the Defendant was 
not the chela of S, as ho must succeed 
on the sfrc'Tuyth of his own title and not 
on the infirmity, if any, in the title of 
the Defendant. In (he courso of the 
evidence in the case two Wills alleged 
to have bceii executed by R and S res¬ 
pectively neither of which was proved 
in the Probate 'Court were produced, 
fbe former of which only was found to 
be genuine. Held— That notwithstand¬ 
ing sec. 187 of the Indian Succession 
Art which is incorporated in the Hindu 
Wills Act, a Will not proved in the Pro-^ 
bate C^ourt may bo used in evidence for a 
purpose other than the establishment of 
a right as executor or legatee and in the 
present ease the recital in the Will of 
B, which was found to be genuine, that 
he had tio one else as his chela ezceplk 
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S was admissible iu evidonce under* sec. 

cl. (5), of the Evidonre Act inasiuuch 
as the relationship belweeu a Mohuiit 
and his chela is a relationship by adop- 

• tion and a statement that A has one 
chefa E and has no other chela is a ' 
statement relating to the existence of a 
relationship. ACJIYUTANANDA DAS 

y. JAQANNATH DAS ... ... 122 

-s-, RELIGIOUS ENDOW¬ 
MENT— Proof that property has been 
endowed as debutter. J ^Where the in¬ 
tention iVf the donor appeared to hiive 
been to dedicate the property absolnleJy 
to deva Sheba, the fact that the income 
•of the property exceeded the expenses 
of the Sheba and the shebaits fi‘e(|ueiiU.v 
dealt with the proiiort.v or tlie income us 
personal property would nol niaki» Ihe 
proi>erty secular snbjecf to a charge for 
the deva sheba. ASITA MOiJAJV 

• . GHOSH MOUJJK v. NTRODE MOHAN 

GUqSH MOULIK ... ... ... 901 

-. RELIGIOUS ENDOW-^ 

MENT—Permanent image if essential 
to valid dedication.I A pormaiu^ni im¬ 
age is not absolnfely essential for de¬ 
dication to a 'riiakur. .\SITA MOHAN 
GHOSH MOHIAK v, NIKODE MOTIAN 
GHOSH MOUTJK ... ... 901 

--^ SON, wlio See Jlindii 

JiUW- S^tridhari ... ... ... 489 


See Hindu .Law -Suec'ession 

STRIDHAN—SUCCES¬ 


SION—Dayabhaga—Daughter's daughter 
if may succeed—Daughter succeeding 
to mother’s stridhan whether takes it 
as siridhan.l The general principle in 
Hengal is that women can only inherit 
under some express toxL and a 
da\igh(er^s daughter is not included in 
the iexl-bcKiks in the special line of 
heirs Hr stridhan, wdiolher the stridhan 
is of the class known as yautaka or 
ayautaka. A woman inhoriHug stridhan 
property takes only (he limited estaH* 
of a Hindu woman in such pr<jperty and 
on her dealh it passes to (ho heir of (ho 
woman w^hose stridhan it was. SRI- 
MATT MADHTTMALA DASST v. LAK- 
SHAN CHANDRA VAL •...627 

-, STRIDHAJNl^^CCES- 

SION—Mitakshara—Son adopted by 
husband in conjunction with another 
wife and after-born natural son by 
a third—Rival wife's son, if “son” 

—Adopted ton and son of ^ival wife, 
eo-heirt, at sapindas of husband— 
Shares—Gonttruoiion of texts —Atideca 
upon atideca, fallacy of.l B, a Hindu 
governed by the Mitakshara, adopted, in 
conjunction with his then wife by whom 
he had no issue, a sdn H. By a second 
wif^whom B subsequently married, B 
had a natujral born son G. Another wife 
M whom B married having died leaving 
no issue of her own the question arose 
as to the respective rights of H anc> G 
in certain jewellery alleged have 
left by M, Held —^Thnt G was not entitled 
to succeed to M's estate as her ” son ** 
in accordance with the rules of inheri¬ 
tance of stridhan property laid down in 
IT, sec. XI, i>ara8. 9, etc., of the 
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Mitakshara. That both H and G^were 
entitled to succeed as sapindat of her 
husband in accordance with para. 25 
read with paras. 9 and 11 of Chap. 11, 
sec. XI of the Mitakshara. That in the 
absence ol express texts cutting down 
his share H was entitled to share eijually 
with G in 4he inheritance. Joykishore 
V. Panchoo Baboo, 4 O. L. it. 538 (1897), 
and Padma Coomari Dabee v. Court of 
Wards, T<. U. 8 1. A. 229, 246; a. 

L. H. 8. CaL.ftr^ 

Novein ber 

referred to. J’har^Silr text of Mann, IX, 

183; ** 11 among all the w'ivos of one 

husband, one has a seal, Manu declares 
them all to be mothers of male children 
through that son" cannot be applied 
so as to constitute G, a son of M. The 
<»peratiou of the text examined. 
Annapurni Nachiar v. Forbes, L. U. 26 
I. A. 246, 253: s.^c. 3 C. W. N. 730 (1899) 
and Anandi v. Hari Suba, 1. L. R. 33 
Bom. 404 (1909), referred to. Anandi v. 

Hari Suba, I. L. R. 33 Bom. 404 (1909) 
approved by Mookerjee, J. (^h. II, sec. 

XI of the Mitakshara refers to the case 
(»f a woman dying “without issue ** .in 
the ordinary sense of the words. Quaire: 
per Mookerjee, J. —^Whether the term 
“ sun " includes a Ron taken by the? 
woman in adoption in conjunction with 
or tinder an authority conferred V>y her 
hii.sband. Per Curiam. —Unless curtailed 
by express texts the rjght> of an adojit- 
ed son are sinrilar in every respe<'t to 
those of a natural son. KUMAR 
GANGADHl'R BOGLA v. KUMAR 
HTRA LAL BOGLA ... ... 489 


---. SUCCESSION —MemuIl^ of 

(hitch-’'Set tlejiient m East Africa 

amongst Mahom^ans—-H indu law of 
succession if applies. See Hindu Law— 
Eraigration ... ... ... 862 

s U C C E SS 10 N— Mourashi 
Muth. succession to. See Hindu Law— 
Religiops Endowment ... ... 122 


-^ SUCCESSION—Mitakshara 

—Uncle's grandson to be preferred to 
grand-uncle's son—Collaterals, inherit¬ 
ance by, not limited to two degrees 
below common ancestor—Whether des¬ 
cent continues to the third or the seventh 
degree —^ Putra,” “ santana," “ sunn." 
meaning of— Sapinda relationship, under 
Mitakshara—Principle of propinquity 
does not exclude principle of spiritual 
benefit—Place in order of succession de¬ 
termined by latter principla--Apararka, 
Nanda Pannifa, Dcvaimnda Bhatfa, Vis- 
woswara Bhatta. as authorltles--Pro- 
priety of relying on opinion of Judae 
not a party to judgment.] TTndor Mitak- 
shara, whilst the right of inheritance 
arises froirf sapinda-relationshijp, or com¬ 
munity of blood (in contradistinction to 
the Dayabhaga notion of community in 
the offering of religious oblations), judg¬ 
ing of the nwrnesa of blood-relationehtp 
or propinquity among the gotraja the 
test to be applied to discover the pre¬ 
ferential heir is the capacity to Met 
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ublutjuiu». Beiwetiu tixe grandfather's 
'grandson (uncle's graiid§oii> and 
liii' gii*atgrandt'atlicr's grandson (grand¬ 
uncle’s son), the former is, under the 
Alitakshara, the prefereiitiul heir. The 
luiiowiiig coiistraction ol the provisions 
oi tlu' Miiakshara relating to inheritance 
of proi>erty left by a deceased was ap- 
iji-uved by the l^rivy Council. Accord¬ 
ing to the scheme of succession pro- 
UAunded by the Mittaksharu, the lineal 

owner do^n 

h ii^erit 

ill suotCMion iii^aJik first instance. In 
Iheir default the widow and daughter 
take by express' provision of the law. 

The daughter's son comes in similarly. 

Ill their absence the inheritance ascends; 
each ascending line begins with a ieniaie 
and each has to be exhausted in ac- 
conlaiice with the rule of propinquous 
sapinda-relationship before the next in 
order can take; so that the parents and 
* their three successive descendants' 
take hrst, then the paternal grand¬ 
mother and the paternal grandfather 
and iheir three successive descendants 
come next and so on.^' 0Lu»re; 
Whether Mr. Harrington's view with re¬ 
gard to the continuation of each line 
of heirs to the seventh degree does nol 
contravene the. limitation thereof by 
Man LI to three de.scondanlK. Rutcheputt 
Dutt Jha V. Rajunder Narain Rae, 2 
M. I. A. 132 at p. 1S8 (1839) referred to. 
.Meanings of the words “ putra ” 
tanlana ” and sunu ’’ us used by 
Vijnanesw'ara in this conned ion ex¬ 
plained. Buddha Singh v. Laitu Singh, 

I. L. K. 34 All. 663 (1912) affirmed. 
Suraya Bhukta v. Lakshmi Narasamma, 

I. L. R. 5 Mad. 291 (1882) and Chinnasa- 
mi Pillai v. Kunju Pillai, 1. L. K. 

35 Mad. 152 (1911), overruled. The opi¬ 
nions of Devananda Bhatta and Vis> 
woswara Bhatta in the Smriti Chaiulrika 
and Subodhini respectively that the 
Mitakshara must be taken to limit 
collateral descent to t\^o degrees in each 
line disapproved. BUDDHA SJNGH v. 
LALTU SINGH (P. C.) ... ... 1 

-, S U CC ESS ION--l>roperties 

held by adoptive f^-ther as shobait- 
Adopted son if may claim to hold as 
shelmit ioinily- with uftor-born son. See 
Hindu iiaw—Adoption ... ... 901 

--, S U C C E SSIO N—After-born 

natural son of Sudra and adopted 
son, shares of, if equal. See Hindu 
Ijaw—^Adoption ,..W1 

-, SUCCESSION to stridhan 

property. Sea Hindu Law—Stridhan. 

-, WOMAN’S ESTATE—Alie¬ 
nation by limited owneA—Propriety, 
test of—Legal necessity ” if only test— 
Consent of reversioner—Attestation of 
doed followed by subsequent ratification 
—Retrospective operation—Compromise 
and family arrangement, compromise by 
limited owner—Bono .fidos of claim— 
Admleelon^ *n compromise of futility 
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of ,claim, if negatives bona hdes— Con¬ 
veyancing device not intended to express 
true state ot executant’s mind, effect if 
to be given to—Compromise which 
affirms previous executed registered « 
lease, if requires registration.J The 
to be applied iu determining the 
validity of an ulienaiiou by a limited 
owner is whether the purpose for whi^h 
llie alienation was made was iu the cir- 
uumstanceH of the case proper and legi- 
tiiiiate, and j'he existence of ** legal 
necessityin the narrow sense of actual 
pj'ossure on the estate or the danger to 
be averted is not the only test. Hold— 
That in this case a pei^aneut mokurari 
lease granted by the daughter of a de>- 
ceased Hindu of some proxiertios belong¬ 
ing to his estate in settleJiicnt of a bona 
fide dispute was binding on the rever¬ 
sioner. Khunni Lai v. Gobind Krishna 
Narain, L. K. 38 1. A. 87: s. c. 1. L. K. 33 
All. 356; C. W. N. 5A5 (1911), appLVd: 
Where it apx>eared that the pormaiienl 
^ lease was not only attested by the rever¬ 
sioner but that he later on set up the 
lease in answer to a suit of the grantee 
claiming the entire estate by survivor¬ 
ship as the undivided coparcener of the 
last male owner and ultimately joined 
111 a c*oiiii)i‘omise by which the I*hiintiff 
in the suit admitted that he had no title 
to the estate and the reversioner affirmed 
the mokurari potta, Held- -That if there 
was doubt as to the efficacy of consent 
as evidenced by the attestation, there* 
was no quest ion «s to Jj.is subseiioent ra¬ 
tification c»f the lease which operated 
retrosi)ectively. That the compromise 
was not inadmissible in evidence for 
want of registration as it did not jiar- 
X)ort to convey, release or «dherwnse deal 
with immoveable l>roperty. Per 
Mookerjee, J. —It only rectgded the 
approval of the transaction 1^ the re¬ 
versionary heir and (per Curiam) 
afforded cogent evidence of its proprie¬ 
ty. Collector of Masulipatam v. Cavaly 
Venkata Narrainapah, 8 M. 1. A. 523 at 
p. 551 (1861), Shamsundar v. Achhan 

Koer, L. R. 25 I. A. 183: s. o. I. L. 

R. 25 All. 71; 2 C. W. N. 729 (1898) and 
Bejoy PjQipal Mukerjee v. Girindranath, 

I. L. R. 41 Cal. 793, 805: s. c. 18 C. W. ^ 
N. 673 (1914) referred to. That the reci¬ 
tals m the mokurari potta depreciatory 
of the grantee’s claim should not. be re¬ 
garded as a correct description of his 
mind, being only a conveyancing device 
expressive of his abandonment of the 
claim for a consideration. Hanooman 
Pro«ad V. Babooee Moneruj Kooeri, 6 
M. 1. A. 393 (1856) and Lai Achat Ram 

V, Raja Kazim Hossain, L, R. 32 T. A. 

113: R. c. I. L.’ R, 27 All. 271*51 C. 

W. N. 477 (m4). referred to. Affchori. 
ties dealing with the validity of eompro- 
mises in settlement of disputed claims 
and of family arrangements with refer¬ 
ence to the question of csonsideratirm* 
examined by Mookerjee, J, Per Moqker- 
Jee, J,— A qualified owner like a Hindu 
widow, daughter, or mother is not bound 
at her i>eril to pursue a litigation in 
resx^ect of the estate in her hands nn- 
remittingly to the ultimate Court gf 
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Appeal, UPENDRA NATH BOSE v. 

• BINpESR] PROSAD ... ... 210 

-, WOMAN’S ESTATE— 

Widow, alienation by, when binds rever¬ 
sioner—Relinquishment for a considera¬ 
tion—Relinquishment of whole estate 
necsssary—Widow retaining moveables 
and getting back somr^ land to hold 
as life estate—Mithila law—Family 
arrangement. I II may be taken 
eatabliHhod without doubt tliat a 
Hindu widow may relinquish her 
estate and this will have tlie oiTeei 
of aooeleratiii^ the estate of the 
next roversioiier. Further, nn aliena¬ 
tion by a Hindu widow* will be valid 
whore there was consent of the next 
heirs niid llie alienation is capable of 

• •bring supjiotUmI by rel‘ej*enee fo the 

(heoiw relinf|uishineni and eonse- 

(|iient aeerdaralion of the interest of the ^ 
conse/iting heirs. Hiii the alienation 
ill such a case must bo of the w*hole of 
the estate. Debt Prosad Chowdhury 
Gopal Bhagat, [. L. R. 40 Cal. 721; s. r. 

17 C. W. N. 721 (lOl.'l), referred to. 'Phe 
widoAv is not preclmled from obtaining 
a, bonerfit for reliiuiuishing her estate. 
Nobokishore v. Hari Nath. T. L. R. 10 
Cal. 1102. 1108 (1881). followed. Baj- 

rangi v. Manokarnika, R. R. .*15 J. A. 

1: s. e. I. L. 11. ;in All. 1 (8): 12 C. W. 

N. 74 (1907), ref('!'r^Hl to. Wlnn-e up den 
a **ornpromise mode between the mother, 
the sisters and M the imuiediate iiiel^ 
re\ ersionar.v heir of a (ha easivl Hin bi 
inlant L*o\eriM'(l )>v the Mdhil;’ silu;''!. 
the whole (4 the innnn\e*iic» ]ii‘'pt ; t 
t]j(* di'Civi-sod Wiis relir>',Mi^h(»d bv the 
mother 31, and th:’ n^'^Mier ht'i^(4r w.’s 
given Ih* wlioh* lln« nitAabl** 
inelnsive of eertjiin PK itgai'e Ixon- .. e ‘d 
M gave half of the iinmovealde jiroiier- 
ties tt> the deceased's sisters, and tin* 
latter and M respectively gave .50 bighas 
of land to the deceased’s mother with 
reinainrler to the respective donors and 
their hejrs. Held- That, under Mitlnla 
law, the moveable x>T*epei*lios J^cluduig 
the mortgage bonds) had jiassed by in¬ 
heritance to the deceased's mother t-n 
his father's death. That tlm life estate 
in 100 bighas wdiieh the deceased's 
mother got back w’us essentially different 
, from the wndoiv's estate which she for¬ 
merly enjoyed and could in no 'way be 
regarded as a reservation or I'estorntion 
of the widow's estate. That under the 
terms of the coinproinise the lady had 
effectively relinquished and destroyed, 
her estate as a Tfindu widow*^ and 
accelerated that of M. Scmble: —The 
compromise might lie supported as a 
family arrangement between all the 
parties competent to deal with the whole 
• of the property (the daughters having 
claimed under a will of their, father 
which had been probated). CTfOU- 
DHURY SUREPSITR MTFSER v. 
MTTSSTT. SfOHERTT RANT MESRATN 142 

--, WOMAN'S ESTATE— 

<uii by presumptive revVsioner to res- 

y train waste by Widow, really suit for 
proper administration brought in a 
raprasentative oapaeity-^Failure to sub** 
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stantiate allegations of waste and mis¬ 
management—Decree declaring Plain¬ 
tiff’s right as next reversionary heir if 
can be made—’’ Further relief,” prayer 
for.] When ^ a Hindu dies leaving 
female heirs, the question as to w*ho is 
the nearest reversionary heir or whatsis 

the class of reveri-jg .^ 

bo settled at th^^ 
rnvnersliip 
I ben i1 is 
ia to be reVfi 

can therefore be piOr.4dR durmg tne life¬ 
time of such female heirs declaring the 
l’laintifr'<4 individual '^•iglit as rever¬ 
sionary heir, Co\irts of law have re¬ 
cognised the' right of a reversionary heir 
having such contingent interests only 
(which are difforenitialed little, if at 
all, from a spes successionis) a right to 
demand that the estate be kept from 
waste and free from danger during its 
enjoyment by the widow or other owner 
for life. But a reversionary heir thus 
a]>poaling to the Court for the conser¬ 
vation and just administration of the 
property does so in a representative 
capacity so that the corpus of the estate 
may pass unimpaired to Ihose entitled 
to the reversion. But wheirc nuch a suit 
to restrain waste by the w’idow fails by 
reason of the RlaintifF’s failure to pro^e 
his allegations of waste and mismanage¬ 
ment, the Court cannot properly grant 
him a decree declaiing him to be ''the 
ni‘Xf veversiiunify heir ” iirnler cove?* of 
a prayer for “ further J‘«dief '* c'ontaim'd 
in the ]thiiii(. .1 V\\KI .\MMAT< v. 

\KA AN\S\1V1I ATA'Mb' (P. C.) .. 192ri 

WOMAN'S ESTATE- 


Legal necessity—Marriage of daughter’s 
daughter when son-in-law gharjamai, 
if legal necessity—Construction—Mort¬ 
gage of widow's ” right and interest ” 
if covers more than life-interest.] 
W^here A, a /emiudar's widow, married 
h(‘r only daughter S to a cultivator in 
order that the son-in-law' may come and 
live in the niothor-in-law's house, and 
the issue of the marriage was a 
daughter. Held —That thougn A might 
be under a moral duty to see that' the 
girl was prqperly married, the expenses 
of the marriage eoiild not be chnrgf*d 
on her husband's estate as a* legal neces- 
eity. The fart that a il/ndu w/dow 
says she is mortgaging '* her right 

and interest” in her husband's estiHe 
does not necessarily indicate that she 

was mortgaging only a 
N.ARAINBATI v. RAMDHART SINGH 
(Batna) ... • • 


WOMAN’S 


ESTATE— 


Hindu widSw—Gift of property with con¬ 
sent of reversionary hoir expectant— 
Donee given possession—Suit for declara¬ 
tion of proprietary title in widow's 
life-time against strangers—Decree if 
may be made apart from proof of 
necessity.] The widow of the former 
owner of an irapartible estate, with the 
consent of the revereionary heir ex¬ 
pectant on the death of the widow and 
~ is brother, made ft gift of the estate to 
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HINDU LAW—coficld. 

G. 0*8 application foi* mutation of 
names was Buccossfully opposed by I. B. 
who claimed the estate under an alleged 
Will <if P, and further denied that the 
persons who consented to the gift were 
related to P, and suggested two olher 
ms as the revor sip nary heir.s, where- 
^ jlC a decln ration of 

the ofitato. 

’ hud nmd(» 
^persons s('1 

lip versionnry heirs 

were fittifions' persons and that the 
estate passed by, the gift by P’s widow 
with the consent of person.*? who were 
related to P in iho manner alleged by 
the PlaintifV and accordingly decreed 
the suit. I H rm appeal did not 
challenge these findings, but urged that 
the deed of gift did not represent a 
genuine transaction, and that the widow 
(who was a party to the suit and had* 
died pending the appeal, the consent¬ 
ing reversionary heirs being substituted 
in her place in the records) had rc- 
Tuained in possession and had no power 
to‘ confer any valid title to Held— 

‘That the suit not being a suit for 
ejectment of a Defendant who was in 
possession, but a suit for declaratiou of 
title by a Plaintiff who was in posson- 
sion. it was not incunibcml on the Plniii- 
tiff to ]>rovo a better title in himself 
to possession of the property Ihan tlie 
' title of ihe Defendant. Thai on ihe 
findings I B was a mere iFupoi'tineTjl in¬ 
tervener in another ])ersfniV affair .;jh 1 
had no right fo contest Ihe declnrulion 
of tille whieh was obtained C. 

CTT.ANDPTKA IMKllSn SINOIT v. 
RATA TNDAR BTKPAM SIXCH fP. C.) 1U9 

--, WILL. See Will, 


TmTORTOAL W'OPKS, reference to in ap¬ 
peal-—Propriety.l llofereiices to wni'ks 
of hisiory (not given in evidence or re¬ 
ferred to in the Court of first instance) 
at the Appellate stage are irregiibir and 
to be avoided Vallabha Mndu- 

tidanan, 1. l. p. 12 Mad. (IRRO). 

TTTNT OPATN v. T.KTIA OP \ON 
(Patna) ... ...1082 

HOM"F3STRAD IjAND. tenancy of- Trans- 
ferabilfty—Onus to prove—Long con¬ 
tinued pdssdhsion. See ...11 Kf 

---, lease of, from year to year— 

Transferability. See- Transfer of pro- 
' perty Act, B. 108 (j) ... ... ... 822 

HURBAND’S PPOPBRTY sold by wife- 
Bights of bonft fide purchaser for value. 

See Transfer of Property Act, s. 41 ... 108 

..^TP^BTIBTLITY OF ESTATE. See • 

Chotanagpnr ... a. ... 876 

INDIAN CONTBACT ACT. See Contract 

Acjt. • 

EVIDENCE ACT. See Evidence 


Act. 


tion Act. 


LIBCITATION ACT. See Limita- 


PBNAL CODE. See Penal Code. 
RAILWAYS ACT. See Bailw^ays 


' Page 

INDIAN REGISTRATION ACT. See Re¬ 
gistration Act, ^ 

-- STAMP ACT. See Stamp Act. 

-SUCCESSION ACT. See Succes- 

Bion Act. 

INl'ANT il may be sued and personal decree 
made against him. See Attorney ' ... 537 

-, if may be adjudicated insolvent. 

See Presidency Towns Insolvency Act J0(i5 

-, -Hindu Law—Power of manager 

to aiionuto property. See Hindu Law — 
lutaut ... ... ... 045 

-. See Minor. 

J.\.J P-NC’j'lON, TEMJ^ORAUy, subsequent¬ 
ly dissolved—Order to be obeyed while 
it lasts—Order binding on party though . 
it prohibits receiving payment ^from 
Government and Government authorised 
4 to pay by statute—Order operates m 
poisomun - Government’s duty to ascer¬ 
tain and obey law—Question of construc¬ 
tion, question for Courts. | Where in a 
suit fur (iibsolutiiui uf purlnershii) and 
uccuunts a Uocoiver of the partnersip as- 
s(‘t> was appointed and a temporary in- 
jiiaeliuii was granted rest raining (he De- 
femlants inter alia from icceivjiig cer- 
iain payments 1 rum Guveruinenl. and 
the Covernmeiit which was no party tt» 
the suit iiiudi' payments to one of the 
Defendants in alleged exercise of iiower 
I'eserved to it by statute, and siibsc- 
quentl.v tlu^ injunction was dissolved, 
the i'laiiitiff’s case having failed, Held— 
That an injunction although subsequent¬ 
ly discharged because the J'taint iff \s cast) 
failed, must be obeyed w^hile it lasts. 
That althougli the injunction cfnild not 
bind tho Government not to pay or make 
the Government resxKinsible for that 
obedience to the law which the Court 
was on titled to expect, the man who re¬ 
ceived in breach of the order was guilty 
of a contempt in no wa.f cured by the 
pa;yment by Government. The non- 
ex];itence ^f any right to bring the 
Crown into Court such as exists in Eng¬ 
land by petition of right, and in many 
of the CrdonieR by ihe appointment of 
an officer to sue and be sued on behalf 
of the Crown, does not give the Crown 
immunity from all law, or authorise the 
interference by ihe Crown with private 
rights at its own mere will. There is a 
well-established practice in England in 
certain oases where no petition or right 
will lie, under which the C?rown can ! '*- 
^ sued by the Attorney-General. 
Dyson v. Attorney-General, [19111 1 

(1010). and Burghes v. 
Attorney-General, 119121 1 Ch. 173 (1911), 
referred to. It is the duty of the Crown 
ana of every branch of the Executive 
to abida bv and obey the law. If there 
IB any difficulty in ascertaining it, th^ 
Courts are open to the Crown to sue and 
<ltity of the Executive in cases 
of doubt to ascertain the law in order 
to obey it, not to disregard it. Tliee 
Government in this case having made t 
the payment with notice of the Courts ^ 
Hsld—That although with regard 
to the payments made under statutory 
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:^JTTNCTIOlT--«ontd. 

poweFS, ‘ tW of file Executive . 

\ \ .might be }uKtifiab1e, the question 
• ^“Sw'hether any parlicular sum mentioneti 
\ - *10 the contract in suit was payable as 
•* labour and stipjily {so as to bo 
within the bloveriuuejit’s iiower to pay 
under tho statute) was a question of 
^ constructioi^ and therefore of law for 
the Cuuris. That the proper course in 
. tho present case for the ExtHiutivo 
would have been either to nupply to tho 
Court to determine the question of con¬ 
struction of the contract and to pay 
accordingly or to pay the whole amount 
over to the Keceiver and to obtain an 
order from the Court on the Keceiver 
to pay the sums properly payable ac¬ 
cording to the true construction of the 
contract. THE EAS'PEKN TKCST 
COMPANY V. MCKENZIE MANN & 

. Cp..,LD„ (P, C.) ... ... ... 457 

INTEREST* exces.sive when not penal. See 
Mortgage ... ... ... ... 689 

-in excess of principal sum in * 

mortgage decree if should be allowed. 

• Rule of Damdupat, if applicable to mort¬ 
gage decree—Sec. 4, Transfer of Property 
. Act (IV of 1882)— Sec. 37, Contract Act 
(IX of 1872).J Ill tho taking of accounts 
of a mortgage decree in a I^residemy 
town, all interests oxcoediiig the amount 
of the principal sum secured by tho 
, . mortgage should bo disallowed accord¬ 
ing to the rule of Damdupat. Madhwa 
Sidhanta Onahini Nidhi v. Venkatara- 
manjulu Naidu, I. L. R. 26 Mad. 662 
{1SM)3), dissented from. Jeewanbai v. 
Manordas Lachmondas, I. L. R. 35 
Rom. 199 at p. 20.3 {1910). followed. 

KTTNJA LAL BANERJEE v. NARSAM- 
BA DEBI ... ... ... 110 


ojgcossive rate of—C*i»urCs power 


to declare rato a penalty and nwar*l 
reasonable interest. See Contract AcK, 

B, 74. 

---, suspension of, ]>y act of credil- 

.nr. See Mortgage ... ... ... 689 

ISLAND arising in Sea ^iihiii toiriturial 
limits—Title in Crown—Adverse posses- 
Bion. See Adverse Vosses.sioii ^ .^1311 

ISSUE—Judge if niay refuse to frame an 

^ issue'on adoption whilst admitting evi¬ 
dence thereon when the quest ion is one 
of gonuninoness of a Will. See Will ... 617 


High Court in second appeal 

_T*_1__^ ji* ^ 


hlloM'ing Renpondeiit to raise a fresh 
issue and remitting case for re-hearing 
—Legality, See Remand ... ...1245 

JETH RAIYAT,” meaning of. See Bengal 
^Sniancy Act, s. 153 ^ ... ...1207 

JOINT PROMISORS, ono of 'a horn is a 
minor—The other if shares minor’s 
« immunity. See Minor ... ... SIC 

JOpOB not a party to judgment, propriety 
•f relying on opinion of.l It is uiidesKT- 
aUe to introduce the opinion of another 
juage not a party to the judgment for 
the purpose of enforcing the conclusion 
arrived at. BUDDHA SINGH v. 
LALTU SINGH (P. C.) ... ... 1 

“ WTDaMENT,'' what is. See Letters 
✓Patent, a. 15 ... ... 210, 594 



Page 

JriHiMENT— contd. 

—— -, suit upon, if lies. Sea C. 

P. C.. s. 47 ... ... ... 58 

.1 PTJ'J TRADE, u«jago of, at Chandpur. See 
Contract Act, b, 81 ... , ...1224 

K AJtriilYAT. See Landlord and Tenant. 

KA\ASTHAS it Sietl ras. See lUndu Jjaw'-- 
Adiq>tion ... ... ... ... 901 

LAKII IKAJ~ Estate sold for aircars of 

revetiue—Suit by 
lajid claimed by 
—Uiius. See 

-laiicl'*'”.lSt5dif* 

With land revenue--- 
to asKoss if may bo barretT „ 

See Keg. (Reiigal) of J805| ll, sec. 2 ... 576 

L.V.ND ACQC'ISITION by Governmentt — 

Right to compensation—Possession for 12 
years by non-payment of rent—Title 
by adverse possession.! On the acquisi¬ 
tion of a piece of land under the J^nd 
.Acquisition Act it was found tHat 
Iho person in possession had taken 
posse.ssion of it on the death of the 
last male owner and held po.ssessiou 
for ini>re than 12 years without pay¬ 
ment of rent. He asserted that ho 
held the land under another person' .y 

and not under the rival claimant 
who was (he reversionary heir of the 
last malo owner. Held —That the per- v 

son in such possession was entitled to 
the full compensation paid for its com¬ 
pulsory acquisition, having acquired tho 
right to hold (he laud reni-free by 
twelve years^ adveise possession. RAJ- 
BANS SAHAY V. K.41 MAIIABIK 
IHtASAD (Patna) ... ... ... 828 

ACT (I of 1894), sec. 


30— Reference to Civil Court if lies after 
payment of compensation to one party 
by Collector—Order by Civil Court 
directing Government. to pay compen¬ 
sation to party found entitled to it and 
to realise the amount wrongly paid from 
the other party, propriety of—Facts to 
be proved by claimant in order to be 
entitled to compensation—Road-cess 
return, value of, to show status as 
lakberajdar.l Thu Appellant who w^as 
the first party claimed that he had a 
lakheraj title to a land acquired under 
the Land Acquisition Act. Tho second 
party claimed as putnidars and dar- 
putnidars. Tho Collector |na^o an 
award in favour of tho first pai-ty and 
tho amount of compensation was ac¬ 
tually paid to him. On a reference to 
the Clivil Court under se<'. -^6 of the Act 
the S»l[K)rdinat.o Ju(l>ro 
of tho second party and directw the 
GoverniTicnt to pay the compensation to 
them and to lealisp tho amount previous- 
Iv paid to the first party from hnn, 
rtelij—That •though tho Land Acquisi¬ 
tion Act clearly contemplateB that whesi 
there is a dispute as to apportionment the 
rcforenco to tho Civil Court undes sec. 
30 should be made before any payment 
has been made, still there is nothiilg in 
the Act that prohibits the Land Acqui¬ 
sition Collector from making the refer¬ 
ence after tiayment of compensation to 
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LAND AC«iUl!=!l'rtON ACT- conld. 

one of the parties. When such a refer¬ 
ence has becni made, it rs niidosirable that 
the party who succeeds iu showing that, 
the Collector's order was wrong should 
have to resort to a regular suit to coni- 
l)el the Opposite l\irty to refund the 
compensation to which ho has been 
held not to be eiiiiilod. nor can 
the rights of the Opposite I'arty bo 
in any \vty;*iu;c|ndice(i by the reduction 
of litignj:^voj-Hipiuat the omission of the 

return 
nd w'eiit strongly 
,uvo asserted a 
‘'f'High Court 
of the Subordinate 
Juojg;-tana (yrdered the first party to 
pay the aniouiit of con[i]>ensatioTi re¬ 
ceived by him to the second party with 
interest at 6 per cent, per annutn from 
the date of withdrawal. Held, further, 
that a claimant in a Land Acquisition 
proceeding can get po share of the com¬ 
pensation without establishing either 
title to or possession of the land 
acquired. HATISTI CHANDKA 
STNOIJA V. ANANHA GOPAL DAS ... RIG 



-^ 53“Power of 

Land Acquisition Court to call for 
records. See Calcutta Tm pro vein eiit Act, 
sec. 71 


3G0 


--COUKT, if may 

determine question of title—Claims to 
compensation by Zemindar as against 
person holding under a lakhiraj title 
— Onus of proof.] A purchaser of nn 
entire estate sold for arrears of revenue 
suing to recover land claimed by the 
Defendant ns lakhiraj must pro\e a 
primfl facie caso that his mal land ha^', 
since 1790, been converted into lakhiraj. 

The fact that the lands are w’ithin the 
ambit of the estate is not sufficient to 
meet this burden. Whether in a paiii- 
cular case, the PlnintifT has been able 
to prove such a prim3 facie case would 
depend upon its ow'n circumstances. 
Whore the questiem of title to a plot 
of land arose bet^veen claimants to com¬ 
pensation money paid by Government 
on acquisition thereof under the Land 
Acquisition Act, one binng Iho purchaser 
J*f estate at n ^i\W for arrears of 

land roveiine, whilst the other was 
holding it as lakhiraj. Held-That the 
former was in the position of the I’laiii- 
tiff aiKl the bui‘<loiv of proof as stated 
above wa!:< on him Harihar Mookerjee 
V. Madab Chandra Babu. 14 III. T. A. 152 
n871), relied on. A Land Acqui.sifion 
Court has jurisdietjon to determine a 
conflict of title between rival-claimants. 

SM. XinSHN^A KALYANl DASI v. MIL 
IL BRAUNFIh:LD ... ...1028 

-CQTTBT. if may 

refuse to pay guardian of liTnatic obtain¬ 
ing District Judge’s permission to take 
out compensation money in deposit. 

Sea Lunacy Act, h. 56 ... ... 975 

LAND RRGIRTRATrON ACT (VII, B. C., 
of 1876), registration of name under, if 
necessarily implies possession. Sea 

Partition ... ... ... ... 51 


Paut 

1 LAND RLVKNUE, Government’s right to 
assess, if may bo time-barred. See Peg. 

1 (Bengal) of 1805, 11, s. 2 ... ... 57^^ 

LAND REVENUE SALES ACT {XI c: 
1859). See Revenue Sales Act. 

LANDLORD AND TENANT-Ex parte de¬ 
cree for rent—Value of, for determin¬ 
ing question of relationship of landlord 
and tenant.in a subsequent suit—Pre¬ 
sumption of continuance of relation¬ 
ship conclusively established by decree— 
Res judicata.] A decree for rent pass¬ 
ed ex parte is not merely an item of 
ovidenco but is conclusive as to the re¬ 
lationship between the partie.s nl the 
time lo which the suit referred, ITu- 
der illustration (d) fo sec. 114 of iho 
Evidence Act, it is open to the Court 
in a subsequent suit betw-een the 
parties to presume that that stale of 
things has continued. TIIRANMOY 
KUMAR SHAUA V. RAMJAN ALl 
DBWAN ... ... ... a 


- Kabul iynl con¬ 
taining stipulation to pay excessive rate 
of interest—Assurance by landlord at 
the time of execution of kabu- 
liyat that covenant will not be en¬ 
forced, effect of, on the document— 
Indian Evidence Act (I of 1872), sec. 

92, prov. I.j A kabuliyat for a period 
of ono year provided that on default of 
I>ayment of rent the arrwirs would 
carry interest at 75 per cent, per annum. 
^J’he tenant held over nfier one year. 

On a suit for rent on the basis of the 
kabuliyat the tenant plead(*d that be¬ 
fore the kabuliyat was executed by him, 
the landlord assured him that the cove¬ 
nant for payment of interest at 75 per 
cent, would not be enforced. This al¬ 
legation waa found to bo true. Held— 
That under the circumstances the 
kabuliyat was not the real ngreenient 
between the parties, having been in¬ 
duced by fraudulent misrepresentation, 
and the' tenant w'as not liable to pay 
interest claimed on the basis of the 
kabuliyat. Sec. 92. Prov. 1 of the Evi- 

..deiifif Ar^ referred to. NADIA CHANl) 
SAHA V. BJRENDRA CHANDRA 
DUTT ... ... ... ...1^^ 

-, Suit for rent 

—Non-occupancy raiyat—Lease for a 
term—Suspension of portion of rent 
during the term—Stipulfiirtion for pay-* 
ment of rent at full rate after expiry 
oi term—Agreement, if invalid—Accept¬ 
ance of rent at reduced rate after ex¬ 
piry of the term, if deprives landlord ^ 
of his right to ciaim rent at the stipulat¬ 
ed rate—Waiver—Intention of parties.l 
Where in a kabuliyat for a term executed 
by a non-occupancy raiyat a certain 
rent w'as settled out of which a portiojj 
v/as kept in suspension and the balance 
w^as fduted to be the rent payable for 
the term, and it was further stipulated 
that if after expiry of the term the 
raiyat continued in occupation without 
taking a fresh settlement he would be 
liable to pay rent at the full rate; a«d 
after the expiry of the term the raiya1\^ 
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LANDLOip AND TKNANT- contd. 

N remaiued in uccupatioa without taking 
a fresh settieineiit uud rent was theu 

\ j;^^alised from tlio leriaut at iho reduced 
into for a few yeai*s and thereupon tho 
landlord sued for rent at the full rule. 

Held—'J'hat the ugreoineiit did not coii- 
ti-ttveno the provibioiis relating to iiqn- 
.. oeeupancy raiyats and was not invalid. 

, • Held also, that tho landlord by accept- 
• lug rent at the reduced rato^vas not do- 
jirived of his right to claim rent at tho 
lato stipulated in tho kabuliyat and w^as 
eiiiit](>d to receivo rent at tho full rate. 
Durya Prasad Singh v. Rajendra 
Narayan Bagcht, 1. L. 11. 41 Cal. 4D3: s. 
e. 18 C*. W. N. t>li (M}i3) and Baijnath 
Prosad v. Raghunath Rai, 16 C. W. N. 

•i'.ni (r.Ul), followed. Held furthcM\ that 
evidence that since the execution of the 
kabuliyat the ienaiit paid rent at 
A D>wi?r wile than that stilled in tho 
kabuliyat* was adini.ssible to g;hew the 
in lent ion of the jiarlies that I he kabuli¬ 
yat was not inteiidetl to be acted upon 
nr I lull I here had been a waiver of tho 
1 coins ol Dio lease. Beni Madhab 
Gorani v. Latmoti Dasi, 6 C\ W. N. 212 
(18118), followed. KAlliASH CllANDKA 
' SAHA V. DAHBAHJA SIIKIKJI ... 347 

Keg i stored 


kaluiliyal—.Acceptance by landlord for a 
long lime of reduced rent, if precludes 
suit at kabuliyat rate. See ICvidenco 
Act, s. 112. prov. 4 ... ... ... 680 


Lease from 


year to ye.u' in existence from before 
1882 —Tra nslerability—Transfer by way 
of sub-lease-' Landlord if may recover 
khas possession. See Transfer of Pro- 
jierty Act, s. 108 (J) ... ... 322 


Action for tres¬ 


pass—Who if ay sue—'J’enant or landlord. 

See Tresjiass ... ... ... 77.1 

LL\SM Agricultural purj>oses if necessary 
lor lease to come under Bengal Tenancy 
Act. See Bengal Tenancy Act, Sch. Ill, 

Art. 2 ... ... ... ... 485 


-, Transferabilitv. See Transfer of 

Properly Act. s. 108 (j) ... 

LI:GAL PRACTITTONLKS ACr. See 
^.'rimimil Index, 


LKTTERS PATKNT, 1865, s. 15. order by 
Judge on the Original Side refusing to 
restore case dismissed for default if a 
judgment and if appealable—Civil Pro¬ 
cedure Code (Act V of 1908), Or. XLIII, 
r. 1, if applies to appeal from one Judge 
of the High Court to others—Sec. 104, 
and effect of—“ Jujigment,’' what 
is.) An order by a Judgo on the Ori¬ 
ginal Side of tho High Court under r. 
0. Or. IX of the Civil Procedure Codo 
refusing to set aside an order of dis¬ 
missal of a suit under r. 8 Ls a judgment 
within the meaning of sec. 15 of the 
• Letters Patent and is appealable tliaere- 
• under. Per Sanderson, C. J., and 
-iv Mookerjee, J.—Such an order is also ap¬ 
pealable under cl. (c), r. L Or. XLni 
of the Code of Civil Procedure winch 
amiKes to an appeal from tho decision 
one Judge of the High Court to other 



Lirri lAlS PyrLNT - contd. 

Jmigos of the Court. Per l^Iookorjec. 

J.—I'he law has been suhstaiitiuily al- 
leied since the docisum uf the Judicial 
(Vimmittee in Hurrish Chandra Chow- 
dhry v. Kali Sundari Debia, L. U. lo 
1. A. 4: s. c. 1. V. U. 6 Cal. 482 (1882). 

Uii.s pronounced. cilWt of see. ItU 

ol Dio Civil [‘rocedurt^ iN>dc ot UH)8 
which is niMleriully dil}>*iMWfrom see. 

588 of the Codo of 3"”“* ' 
away a right of apf^ 
of t ho Let tors 
l ight of ai)peal.f' 

I.") ol tho Letters FTt . 
hie. Gobind Lai v. ShilWr^] 

3 ( al, 1323: s. c. 10 C. W. 

<linihte<l bv ' Alookcrjee, J. SM. 

M VTiniUA SUNDAKl DA8SI v. IIA- 
JIAN CllANDUA SAHA ... ... 501 

--^ cl. 15—Appeal frogs 

judgment of Judge of High Court affirm¬ 
ing that of lower Court and dissented 
from by his colleague—Appeal Court, if 
bound by findings on which differing 
Judges agreed—Judgment,” meaning 
of. I Wlu‘re. a Bench of two Judges of 
tho High Court having differed as to tho 
disposal of an appeal, tho judgment of 
the lower Court was confirmed, on a 
further appeal under cl. 15 of iho 
Letters Patent, Held— That tho Appeal 
Court was not precluded from reviewing 
pr>ints on which tho two Judges wero 
agreed though due regard would be i)aid 
to the concurrout findings of tho two 
Judges and of tho trial Court. •^Judg¬ 
ments' in cl. 15 of the Letters Patent 
means Die “ sentence of law pronounced 
by the Court upon tho matter con¬ 
tained ill rhe record and not tho state¬ 
ment of tho grouinls thereof. Nandce- 
put Mahta v. Urguhart, 13 W. R. 209 
(1879), commented on. I'J’KNDKA 
NATH BOSH v. BINDHSRI PROSAD ... 210 
-(Patna) cl. lO^-Point 


not argued before single Judge if may 
be urged in appeal.] The conduct of a 
cast* before a single Judge of High Court 
must not bo regarded as a preliminary 
canter which the parties and their 
legal advisers are not called upon to 
exert thomselvos. Orinarily a point 
w'hich had not been taken before a single 
Judge would not bo allowed to taken 
ill appeal under cl. 10 of Dio Letters 
Ihitenf. Saminatha Ayyar v. Venkata- 
suba Ayyar, 1. L. U. 27 Afad. 2\ (lltWW). 
and Chand v. Harmukh Bai, 

T, L. R. 34 All. 41 (1911), reJermI to. 

The Tanjore Palace Estate v. 

Ranniah, 11 I. <?- .W diss«>iitc.l 

from. Bani Madhab v. Matungmi, I. L. 

R. la r.al. lot n«K(l>. niul B«chi V 
AhsanuHah Khan, f. 1^. U All. 4IS1 
( 1890 ) i^demiJ to. DKBI CllARAN 
l AL V. SHJJHvJl MKIIDI TILHSAIN 
(Patna).1303 

LIMITATION—Gold deposited with gold¬ 
smith to bo made into ornaineiits—Suit 
to recover—Limitation. See Limitation 
Act, Sch. 1, Art. 145 ... ... «32 

LIMITATION ACT, if can give rise to 
cause of action independently of its pro¬ 
visions. See Civil Procedure Code, s. 47 58 
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MJWITATION ACT--contd. ^ 

-(IX of 1908), ts. 5, 12— 

SufRciont caiite—Interference by Higb 
Court in seoond appeal—The time 
requieite for obtaining a copy of 
the decree, what ie.J It m now 
Kottlod by a long string of autho¬ 
rities that where a Oourt after con¬ 
sidering all the circumstances of tlic coho 
has come occlusion that sufli- 

^fiL'f.'®"‘^,^'ngeiudice'd 

llSlifii.i,ver8iim»t the 9* .?f9- » 

‘ W roa(S-H‘'^ «« 

»)cl Court will 

^T^uiia appeal. Whort^ 
passed on 27th Sc*p- 
temDf»^ij|^^K^ai|Ld the decree was prepared 
and sjgiied on the sume day and the 
annual vacation began on the follow¬ 
ing day and the CVmrt reopened on 1?»( 
^November and the Appellants applied 
for u copy cif the jiidgniont on 3rd 
jNoveniber and for a copy of the decree 
on 13 th Novc^niber and both copies 
were ready and 'v^ere delivered on 
21st Novein}>er and the appeal was 
filed on 28th November in the 
lower A{)pellate Court, Held —That 
the wdiole of the time which elaps¬ 
ed from the delivery of the judgment 
to the reopening of the Court on Nt)V- 
ember 1st. 1913, was part of the time 
reauisite for obtaining copies of the 
jiulginent and decree, and that this 
must be so whether the Appellant ap¬ 
plied for copies on the day on w'hich 
the Court reopened or on some later 
date. The words of see. 12, l^imitation 
Act, do not appear to lay dow^n any rule 
that the time requisite for obtaining a 
copy must be continuous. T)KHr 
CHARAN LAL v. RHKIK MKHOF 
HCSSAIN (Patna) ... ... ...13(13 


s. 7, benefit of, where 


may be olnimeil. See Ctmrt of Wards 
Act, s. 55 ... ... ... ... 852 

S. 12 —3'he time re¬ 


quisite for obtaining a copy of decree, 
what is. See s, 5 ... ... ...1303 


--B. 12—High Court judg¬ 
ment—Application for review—Limita¬ 
tion if runs from before the sign¬ 
ing of decree.] In computing the 
period of limitation for an upnUciv- 
tion for review of a judginonl of tho 
High Court, the parly apxdying for re¬ 
view iVetititled to have excluded, under 
nee. 12 of the Limitation Act, the time 
requisite for taking a copy of tho 
deci-ee, and the period of limitation 
cannot in such a case coninienco to run 
until, at all events, the day the decree 
■was signed by the Judge.s. OANGA- 
DHAR KARMAK.AR v. SKKHAR 
BASIN! DASYA ... ... ... 067 

-—, s, 14—Cult for re¬ 
covery of possession by part owner— 
Other co-owners made DefendantSi sett* 
ing up their own title—Decree made in 
their favour by first. Court, set aside on 
appeal—Fresh suit-^Suspension of limi¬ 
tation pending prosecution of claim in 
previous tuft—Power of Appeal Court 
to transfer Defendants to category of 
Plaintiffe.] Where the sons (FI and M) i 


LIMITATION ACT~contd. 

and gsandsoHH by a predeceased son (C) 
of a deceased Hindu (G), being members 
of a joint Dayabhaga liindu family, 
with a view to deceive tho creditors of * 
B and M, in 1891, executed a document 
whereby they purported to acknowledge 
that G'a widow S was the real owner 
of properties which in fact they had 
iiihi^rited as G's heirs; and S having 
begun to d^^l with tho properties ad¬ 
versely to tho real owners from January 
1892, C's branch of t4io family in 189(1 
sued Jur a declaration of their ow'n''title 
and the title of ' M's representatives 
(whom they joined us JJefeudauts) to 
shares in tho jirojiorties, and tho latter 
nssouiated th(‘inselves with the Blaiii- 
titfs and asked for an adjudication of 
their right to a one-third share and a 
distinct issue in respect of their claim 
wiis without objection rai^^ed ami de¬ 
cided and the Court made a decree on 
20th April 1903 in favour of both tho 
l^laintilVs and M*.s representatives; but 
on appeal tlio deci’oe so far as it was 
111 favour of the latter w'hs set aside on 
22nd l''ebruary 190‘1' on the ground that 
not being J‘laintiffs they could not bo 
given any relief in that suit, and M's 
ropresontativos thereuT>on on 14th 
November 1904 insfltuted a fresh suit 
for recovery of their share. Held — 
That though limitatjon began to run 
against them from 1892. it remained in 
susj>ense, whilst they were bonA fide 
litigating tlieir rights in the previous 
suit and this suit was therefore not time- 
ban ed. Lakhan Chunder Sen v. Modhu 
Sudan Sen, 12 W. N. 326: s. e. 

1. 1.. R. 35 Cal. 209 (1907). affirmed. 
'I’hat ill the* ijrevious suit the Ai>peal 
Court should, in exercise of powder pos¬ 
sessed under the Civil Procedure Code, 
have transferred M's renresentatives 
frinn the category of Defendants to that 
of Plaintiff’s and maintained the decree 
passed in their favour by the 
Original Court. SKTMATF NIIITYA- 
M(3NI DASSI v. LAKHAN CHI-NDER 
SEN (P. C.) ... ... ... 522 

— *11 --^ X9—Acknowloilg- 

ment—" A fresh jieriod of limitation," 
meaning of. See ('ivil J^rocedure ('ode, ** 
fl. 48 ... ... ... ... 95^ 

-^ ss, 20 —Payment 

extending limitation—Certiiication of 

payment by decree-holders--Statement 
of payment in application for execution 
o) decree if sufficient. See Civil Pro- 
cciUire Code, Or. 21, r. 2 ... ... 272 

-;-T» s. 22—Substitution of 

beneficiaries for administratrix after 
time — New Plaintiff.] Where tho widow 
of a deceased person G waa appointed 
administratrix of his evstate until G'a 
juiciest son slpmld attain majority, and .a 
suit was instituted by the w’^idow after 
the ^eldest son of G had attained 
majority under a boni fide belief that ^ 
she was competent to^ sue as adminis¬ 
tratrix, but on discovering her mistake, 
she prayed that the three sons of Q, for 
w^hose benefit she had been appoimed 
administratrix, be substituted as PlaisL 
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LIMITATION ACT—contd. 

tiffs and substitution ivas made at 
a time when the suit if instituted 
would have been time-barred. Held — 

That ihi.s was not the addition of a 
new Plaintiff within the meaning: of sec. 

22 of the Limitation Act. Dhurm Das 
^v. Shama Sundari, 3 M. I. A. 221) (1813), 

*Hari Saran v. Bhubaneswar!, 1. H. 

Iff Cal. 40 (18S8) and Peary Mohan v. 
Narendra Nath, 9 C. W. N. 421 (1905). 
referred to. NISTAMNl DASYA v. 
f!IARAT CHANDRA MAZUMDAR ... 49 

-, s. 22—Suit by ndmi- 

^ nistrator pendente lite if may bo broug:ht 
more than 3 years utter lestator^s deuth— 
Substitution of executor in place of ad¬ 
min istrutor pendente lite—Sxiit if to be 
rc^garded a.s instituted on date of substi¬ 
tution. See Liniitutlion Ordinance, bs\ 

^ J7 (1), 22 ... ... ... ... : 

- - -, s. 23—Cuntiuuiiig: 

wrong*. See Art. 142 ... ... 481 

- ^ 5 , 26, right of way tf 

<*Hn be accjuired by prescription under. 

See i9aseiiieiit. ... ... ...1158 

- , Sch, I, Arts. 30, 31. 

See Railways Act, e. 77 ... ... 790 

-, Sch. I, Art. 30—Suit 

against Railway for comxjonsation for 
loss of goods—liimitaiion. See Rail¬ 
ways Act, s. 77 ... ... ... 69G | 

-, Sch. I, Arts. 32, 143— j 

Bengal Tenancy Act (VIII of 1885), 
sec. 155—Suit to eject tenant under— 
Limitation.] Art. 32 and not 143 of the 
iirsi schedule to the Limitation Act 
governed a suit by a landlord brought 
under sec. 155 of llio Deiigal Tenancy 
Act to eje<'t a tenant who hud allowed 
a potion of his holding to be encroach¬ 
ed upon by a stranger and had ex¬ 
changed anoiher x>lot of land of the 
tenancy with the stranger in contraven¬ 
tion of the terms of his kabuliyat. 
Sharoop Dass Mondal v. Joggassur Roy 
Chowdhry, I. L. R. 20 Cal. 504: s. c. 

3 C. W. N. 464 (1899), relied on. 

TAHKR MONDAL v. TARAFDI 
GllARAMT ... — ... COl 

-^ Sch. I, Art- 49. See 

Art. 145 ... ... ... ... 232 

-- Sch. I, Arts. 62. 126— 

Civil Procedure Code (Act V of 1908), 

Or. XXII, rr. 11 and 9—Withdrawal of 
surplus sale-proceeds belonging to the 
Plaintiff by Defendant—Suit instituted 
more than three years from date of 
withdrawal.] Where an application for 
substitution w^as mado more than six 
months after tho« Appellant’s death be¬ 
fore the Registrar and the Respondents 
did not put in any objection before the 
Registrar to the hearing of the appeal, 
the application for substitution was 
treated as an application the 

restoration of the appeal after abate¬ 
ment. The Plaintiff, a purchaser at 
auction sale of a revenue-paying estate, 
made default in the payment of Govern¬ 
ment revenue and the estate was sold 
and the surplus sale-proceeds wero 
wiHidrawm by the Defendants, the pri- 


ra 


LIMITATION ACT- contd. 

ginai propiietors whoso names still 
remained iu the register, and a suit was 
instituted by the Plaintiff*, for the re¬ 
covery of the money so withdrawn, more 
than three years alter the date of w'itli- 
druAval, Held —^l^hat Ai4:. 62 of the 

Limitation ^ct applied and the suit wras 
barred by limitation. Muhammad 
Wahib V. Muhammad Ameer, I. L. K. 32 
Cal. 527 (1905) i%4|f4Ni^achmi Naraln 

Singh v. DhanuMi)^ Sing|g^l7 

Ind. Gas. 35T 
imid to oiie.Vjr^^ 
tention D ' 

Ihe hands oV't^Ti 


tually belongs, iu 
meaning of Art. 62, jii 
for the use of tho uctiiiff 
whom tbe right to receive 



t party 
person iu 
it vest s. 


IIARIHAK MISSDR 
MKD (Patna) 


V. SYED MOHA- 


9 


Sch, I, Art. 89 —Suit 


by ijriiicipnl against, agent for account.s 
—liimitation. See Principal and Agent 3 

-- Sch. I, Art. 115. See 

Art. 145 ... ... ... ... 2 


-, Sch. I, Art. 115. See 

Railways Act, s. 77 ... ... ... 7 

--, Sch. I, Art. 116— 

Bond executed by Defendant alone and 
accepted by Plaintiff and subsequently 
registered, suit upon—Limitation.] Art. 
116 of the LLmilaiiou Act applies to a 
suit brought by tho Plaintiff to enforce 
a debt duo upon a bond exocute«l by 
the Defendant alone and accepted by 
the Plaintiff and subsequently register¬ 
ed. BOUWANG RAJA CJIELLAPir- 
ROO CHOWDHURl v. BANGA BJO- 
iiARi si:n ... ... ... 4 


---, Sch. I, Art. 120. See 

Art. 02 ... ... ... ... 9i 

-, Sch. I, Art. 122, 

judgment;, suit upon, if lies. See Civil 
Procedure Code, s. 47 


-, Sch. I, Arts. 142, 120 

Dispossession*' and “ discontinu¬ 
ance of possession,” meaning of—Suit 
to determine rights of parties to order 
under sec. 146, Or. P. C., period of 
limitation for—Suit, if lies against 
M ag istrate—M agistrata a stake-hol der— 
Declaratory suit against rival claimant 
—Continuing wrong.J The Defendaiit« 
attempted <o interfere sviUi Die Plain¬ 
tiff’s possession of the di.spiited profierty 
and a breach of the peace hocominjf ini- 
minent procec^dings under sec. 145, i.r. 
P. C., were instituted and resulted in an 
order of attacli ment under sec. 146, Cr, 
P. C. The Plaintiff sued for declaration 
of his title and for recovery of posses¬ 
sion, Held—That though deprived of 
possesion, the Plaintiff was not dis- 
posses.sed or had discontinued possession 
within the meaning of Art. 142 of the 
Limitation Act, Meaning of *' dis¬ 
possession ” and " discontinuance of 
possession" explained. That as there 
w*a8 no cause of action against the 
Magistrate, the suit could be brought 
only against the Defendants. Gotwaini 
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J.IMITAJWOX ACT-contd. 

V. Giridhari, 1. L. K. 20 All. 120 (1S07). 
(hs.seiileil from. Raja of Venkatagiri y. 
Isakapali, I. L. II. 20 Mad. 410 (1002), 
followed OIL lliJH xKiiiit. Khagendra 
Narain v. Matangini, i. L. K. 17 Cal. 

814 (810) (1800) and Rama Swamy v. 
Muthu Swamy, i. Jj. i{. 80 Mad. 12 
(lOOC), relern'd to. Thai^' IMuintill 
haviiif^ pro\fd his title, the suit must 
l)H treated as a >^U;J'or deelarntiou td 
J itkjl^ ruler Specitie. ilo- 

II to niii at 

every ^ the time the wronjj 

eontniiied. i^v'oiitiyiuing: wrojij^ ” defin¬ 
ed. Raja of Venkatagiri v. isakapali, 

1. L. K. 20 Mad. 410 (11H)2), dissented 
from. Mahabharat v. Abdul Hamid, 1 
(.\ L. .1. 78 (llM)l), Binda v. Kaunsila, T. 

L. IL 18 All. 120 (IHOOi, Ananda v. 
Veyyanna, 1. L. H. 15 Mad. 402 (1802), 
and Jugal Kishore v. Lakshman Das, 

I. L. IL 28 Jloiii. 050 (1800), referred to. 
HROJENDUA KTSlKlUJi ROY CIIOU- 
DHIIRY V. SAROJINl RAY ... 481 


every ^ the tune 

eontiniied. uing wni 


Suit • for 
Art. 32 


-, Sch. I, Art. 143— 

ejecliiieiit—Li mil at ion. See 


-- Sch. I, Art. 144— Tille 

hy adverse possession against Crown— 
Limitation. See Adverse Possession ...1311 

-, Sch. I, Arts. 145, 49, 

115—Gold deposited with goldsmith to 
be made into ornaments—Suit to re¬ 
cover—Limitation.] Where the allega¬ 
tion was that, nearly 11 years ago the 
Plaintiff had made over a tola of gold 
to Defendant to be made into ornaments, 
but no time was fixed and the latfer 
put him off from time to time until 
being pressed by I'laiiiliff on 24th 
March 1914, he promised to make ami 
deliver the ornaments within 15 days, 
but failed to do so. Held —Thai Art. 145 
of Sch. 1 to the liiiuitalion Act applied 
to a suit for re(*overy of the gold deposi¬ 
ted. Art. Ii5 applies e\eii when I he pro¬ 
perty is not recoverable in specie and 
does not cease to be upplica))le merely 
because the Defendant refuses to return 
the property. Such refusal does m>t 
bring into opc^ratioii Art. 48 nr 49. P.\en 
if Art. 49 applied limilaiion w'ould be¬ 
gin running v'om 8th April 1914 before 

.which there was no refusal. If Art. 115 
applied Jimitalion would run from the 
Rame date, when the contract w^as 
broken. aANGATIAHT (TTAKRA- 
VAKTI V. NABIN CiJANDRA DAiVIK- 
YA ... — — 232 

-, Sch. I, Art. 149— Title 

claimed by adverse possession against 
(‘rown—Limitation. See Adverse Wtisses- 
fiion ... ... ...1311 

--. Sch, I, Art. 166— 

Mortgage decree—Rxeculioii sale—l^iir- 
chase by decree-holder—Ajiplication by 
judgment-debtor to set aside sale— 
Limitation. See ('hula Nagpur Tenancy 
Act, s. 231 ... ... ... ...1243 


iJMITVTiO.N AC'l’-contd. 

— ...> Sch. I, Art. 182—Exe^ 

cution opposed by judgment-debtor alleg¬ 
ing payment and asking for certification 
thereof—Plea successful in first Court, 
but reversed on appeal—Second appeal 
by judgment-debtor—Limitation, if 
suspended during pendency of second 
appeal. I When a decree-holder is ob- * 
H-triictcd by violeiico or fraud and litigLVr 
tiuii IS necc'^sary lo get rid of such ob- 
stniilion, the ex*'^cutiun is suspended 
dmiiig Mich litigalioii. Hut the mere 
|n‘iiih*iicy of an appeal from a decision 
alnih has removed all obstacles from 
t lie dt'(‘ree-holder’s way cannot give him , 
light to dt'f(*r execution unlil lire dis- 
po''"ii ol sueli apiK'al. Ashrafuddin 
Ahmed v. Bepin Behari MuMick, J. Ij. 

U. 39 i\a 407. 413 (1902). and Madhab 
Mani Dasi v. Lambert, L. L. R. 37 Cal. 

7!«.: V. r. 15 0. M. 337; 12 V,. Ti. .1. . . 

328 (1910), relied on. IvARTK’Iv' 

(IJANDltV MDNDAL v. NILMANI 
Mi>NI)\L ... ... ...CSC 

--^ X82, col. 

3, cl. (2)—Suit for ejectment—Decree 
against some Defendants on consent and 
against others on contest—Appeal by con¬ 
testing Defendants—Dismissal of appeal 
--Execution of decree, application for, 
within three years of dismissal of 
appeal but more than three years after 
the first Court's decree, if barred as 
against consenting Defendants.) A suit 
i(.r cjfM'linoiit brought against (wo sots 
of l)cf(Midants, A and 11, was decreed on 
17th September 1903 against set A upon 
cDiisenl- and against set li upon contest, 
the result lioing eniT)r)died in one decree 
wlricli did not dcfiiio the respective 
shares of the two sets of Defendants. 

\ri appeal pri'ferred by s*<*t II alone in 
which they did not niiike set A rrrttties 
was not disjiosed of until 81h May 1908. 

On 7th May 1910 application w;aH made 
for execution of the decree against both 
si‘ts of Defendants, Held—That the ap¬ 
plication was not time-barred as against 
set A, even though set A did not and 
could not appeal against the decree of 
171 h September 1903, inasmuch as tho 
apiieal'^of was of necessity against 

the enlire decree—there being a chance 
or risk of the Appellate Court modify¬ 
ing tho decree even as against set A, 
That <ui ax>j>eal by the contesting Do- 
lendants the whole matter was reopened 
and the decr^^-holders were entitled to 
the beiietr. of Art. 182, col. .3, cl. (2) of 
S(‘h. I oj the Limitation Act. Batuk 
Nath V. Muniti Dei, 1. L. IL 30 AIL 3.50: 
s. c. 18 ('. W. N. 749 (1914), Ashfak 
Hossein v. Gourl Sahai, Is. J?. 38 T. A. 

37; s. c. 15 ('. VV. N. 370 (1911). and Law 

V. Benarashi Proshad, 19 C. W. N. 287 
(1914), referred to. Quare. —Whether 
time runs against the decree-holder from 
the elate of the final decn^e in the appeal 
irrespective of the question whether the 
appeal did oS- did not impc^ril the decreo 
wdiereof execution was ultimately sought. 
LOKlONATll SINCH v. GIUIT SINGH 178 

-- Art. lae (5)—Ap¬ 
plication for execution—Limitation- 
Step in aid of execution—Application 
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L]^JITATiON A(T contd. 

by «..decreo-holder certifying |iortion 
of payment with a prayer to strike off 
execution on satisfaction.! An npplica- 
tiou by ilii* d(*c*rce-holdor c‘c*rtifyiujj 
meiit of a poriiou of Uie docrotul uiiuuntt ’ 
out of Court is a sto)) in aid of OAoru- 
tiou of Uio docrec within llio iiioamjj« 

•of Art. 182 (.'i) of tlio Liinitaiion Art. 
iwoviciocl (lio pnyniont asscrtrd liiis ar- 
tually born inado. Thr t.Kl (lint thiic! 
is in the application praycn* tluil (he 
executjoi]^ rase niij?ht bi» sliuek dlV after 
satisfaction d(U's not. take it out of the 
operation of fJio above* rult*. V/here an 

• -application for e*veeijlioii hied willim 

time which had bec'ii retiirnetl for 
aniendcueni of certain formal de¬ 
fects was re-tiled after llio period of 
limitation had expired and after tho 
time allowed by the Court for the imr- 

• f3ose, with an application explaining: tho 

deltiy and tlio jietition was accepted, 
HeI(l-;-That the t^ourt had in fact in 
exercise of* its discretion eiilarfjed 1b(» 
time under sec. 118, C. V. C., thougfli 
there was no express order to that eftec-t. 
COPAJ. PUOSHAD BIJAGAT v. BAd- 
BNDHA LAL BANJA ... ... 015 

---—--^ Sch. I, Art. 182, cIs. 

(5), (6). Sec Art. mi ... ... 881) 

Sch. I, Art. 183— 


“ Revivor,” meaning of—If covers every 
one of the matters in Art. 182, cIs. (5) 
and (6)—Aoplication for transmission of 
decree and order permitting same, if 
revivor—Issue of notice under s. 248, 
Civil Procedure Code (Act XIV of 1882), 
if proper—Application for execution if 
to follow or precede transmission and 
to be made to which Court.) The* wonl 
“ revivor in Art. 183 to Sch. 1 of llio 
Limit at ion Act does not mean the 
saiiio •thing: as one or more of tho 
matters which ari' mentioned in Art. 
182. els. (5) and (0) to Sch. 1 of tho .4ct. 
To coijsiiliite a'“ revivor ol a decree 
within tho inoaiiint; of Art. IKil of Sch. 
I of tho lamitatioTi Act. tliero must b*' 
c'xprossly or by iniplicntioii a deterinin.T- 
tion that the decree is still capable of 
♦'xectifion and the docrei'-holder is en¬ 
titled to enforce it; and dc*T^rmi- 

Tiation must be by a Court or iierson. 
duly qualified to make it. An appli¬ 
cation for transmission of a decree is 
not nil application for execution. No 
notice under sec. 248 of the Civil l*roce- 
dure Code of 1882 can be properly issued 
upon such an a))plicatioii. The notii-e 
required by that section must, when the 
decree has been transmitted, be issued 
by the Coui't to which the decree has 
been sent for execution and which is the 
(lourt to decide whether the application 
is capable of execution. B. 370 of Mr. 
BelchainlK^r’s Rules of the OrigrinnI Side 
%va.s not consistent w’ith the Code of 1882. 
Where on an application boiriR majjle for 
the transmission of a decree of the Ori- 
g:inal Side of the High C^urt, the 
Registrar issued notice under sec. 248, 
C. P. C., on the judgment-debtor to show- 
cause w^hy the decree should not be 
executed against him and. the jndgmont- 
debtor not apTiearing. ordered execution 
sue as prayed, Held— That the op- 


].iMrrATK>X \(T-concld. 

plicutioii and tho order did not operate 
as a revivor of the decree. That looking: 
into tho substance of tho mutter there 
was uu <leterminaliou that the doert'o 
was capable of execution. CUHTTKK- 
[\VV SINGH V. RAl BAHADUJ: SATTA 
SOGMAHJ.m LL (F, B.) ... ... 881) 


Application 
order—Revivor, 
January 11)15 
lion of an ( 
Council d-^t 



I, Art. 183. 
Privy Council 


was Ilia do ' 
whom the exec 
tifnisferrod. Held, i ^ 
w'as governed by Art. 
Schedule of the Limitation 



0 
oil 

tho Isf 
Act. 11)08. 


according to w^hich an application to en¬ 
force an Order of the Sovojxdgn in ('ouii- 
c il must be made witliin 12 year.*? from 
the dale on w'liich a present right to 
<*nforce tho order accrued to some person 
capable of releasing Iho right, provided 
inter alia that where the Order has been 
revived, 12 years shall be compuied from 
the dale of such revivor. Whore on an 
application for execution notice is issued 
under aoe. 210 of tho (.We of Civil Pro¬ 
cedure, 1877, or sec. 248 f>f tho Code of 
(’ivil Procedure. 1882, and iho Court has 
decided that tho decree is still capable 
of execution and makes an order for e.xe- 
cniion, there has been a rovivor within 
tho moaning of tho article. Where an 
Order in Council is traiisniitied tf» a 
Biibordinate Court for execution with¬ 
out any notice being given to tho judg- 
ment-deb(«)J’s, it ivould not bq n revivor 
of tho Order. TRIBTKRAM DKO 
NARAYAN SINGH v. BADRI MISSLTf 
(Patna) ... ... ... ...1051 


IdMirTATION, ORDTNANt L (Straits Set¬ 
tlements), St. 17 (1), 22—Death of part¬ 
ner leaving Will—Executor « if compe¬ 
tent to sue for dissolution before probate 
obtained—Probate applied for in Court of 
domicile in India—Suit by administra¬ 
tor pendente life, if may be brought 
more than three years after testator’s 
death—Substitution of executor in place 
of administrator pendente lito— Suit if 
to be^ regarded as instituted on date of 
substitution—Civil Procedure Code, secs. 
133. 169—Order competent only under 
latter seetion. drawn up jerroneousfv, if 
may enable Defendant to escape liabi¬ 
lity.! S, one of two cxcciitor‘< named in 
a Will left, hv n person who was 
of and doipiciled in British India fnis 
co-exccnt(»r having renounced iirohate). 
nonlind in AiHvn**t 7J)07 in the Court /»f 
the Disti 'ic‘f .Tudge of M^adura in tho 
Mailras l^residenoy ff»r proof of the Will 
in SfJomn f<»rni fin View’’ of eaveats 
entered Against the proof of the Will* 
and probate wn<; not granted till lOtli 
Afnrrh 1912. Meanivliile on the 7th 
Arnreh 1010. letters f»f ^admiiHKtraHoii 
nendente life w^ere granted to -P by tho 
Supreme Court of the Straits Settlements 
to the estate of tho testator situate with¬ 
in the jiirisdietion of that Court, and on 
23rd October 1911, V instituted a auff for 
dissolution of partnership against S. N. 
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LI Ml T.\ TION. OJIDIN ANL contd. 

With whom the testator for some years 
prior to his Ueath (which took place on 
11th November 19(U) carried on a mouoy- 
lending business in Siugapur. The de¬ 
fence was that the suit was time-burred, 
having been instituted more than three 
years from the 'date of the? dissolution. 
Tending the suit, letters of administra¬ 
tion pendente l it eur ranted to I* w'oro 
cij^collod an(i;4Wi^ ^thereof letters of 

Will annexed 
^n 11th April 
suit strik- 
,. Rk S as tho 
htC' was further con- 

__ lat the suit must bo 

deeniednS^^iliVe been instituted on 14tli 
April 19lSr under sec*. 22 of tho Jjimitu- 
tion Ordinance and so was time-barred. 
Held —Thai tho suit was time-barrt»d 
when it was institilled by T on 23nl 
October JOll, sec. 17 (1) of the Ordinance 
not being applicablo to the case to save 
1 imitation. That if it had been within 
time when instituted by P on 23rd Octo¬ 
ber 1911, the suit w'ould not have been 
barred by reason of tho substitution 
made on Hih April 1913 and necessita¬ 
ted by a change or devoluiion of interest 
pending the suit. An executor derives 
his title and authority from the Will of 
his testator and not from any grant (if 
.probate. The personal property of the 
testator, incliicling all rights of action 
vipst in him before the t(\stiitor’s den Mi 
and the conseciuence is that he can insti¬ 
tute an action in tho character of execu¬ 
tor before he proves the Will, lie can¬ 
not obtain a clecree before probate, not 
because his title depends upon tho pro¬ 
bate, but becHUse the production of 
probate is tho only way in which, 
by the rules of the Court, he is 
allowed to prove his title. An od- 
iMinistrator, on the other hand, de¬ 
rives title solely under his grant and 
cannot institute an action as adminis- 
tj'iitor befoTV he gets his grant. In the; 

^ of a, cause of action arising in 

^ favour of the estate of a deceased person 
at or after his iloath, time Avill at once 
begin to run, if there bo an executor, 
even though probate has not been ob- 
taiiM^d; but if there be no executor, time 
w'ill run only from the actual grant of 
letters of administration. See. 17 (1) of 
■^the Limitation Ordinance was probably 
intended tb hpply this rule. There is 
nothing in the ordinance to confino 
"legal representative'' to a person to 
whom the Court has actually made a 
grant. Tut the words "capable of insli* 
tuting an action mean capable of in¬ 
stituting an action in wdiich a decree 
might be obtained. The Will under 
which the executor claims must be cai>- 
able probate. According t<ib- English 
practice (which, in the absence of local 
law, was to be followed and adopted in 
the Straits Settlement) probate may be 
grantcKl of a Will of a person domiciled 
abroad upon proof tha.t it is a valid 
Will according to the law of the domi¬ 
cile that there are assets within the 
jurisdicHon. Tt is not necessary that 
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Lni ri ATJOX. ORDINANCE—coneJd. 

it should be first proved iip tke 
Courts of the domicile. That in this 
case, probate could be granted since 
, August 1907 to S alone (his co-executor 
ha\iiig renounced at some time before 
August 1907) and the suit instituted 
more than thiw years after August 
1907 was time-baiTeti. Quaere: — Whether 
one of two joint executors cun propcMy 
institute proceedings on behalf of the 
e^^tiite. Sec. 22^'contemplates cases in 
winch action is defective by reason of 
tho person f»r one of the persons in 
wliom the right of action is vested not 
being Indore the Court. Ji has no appli- 
cution lo Ciis€*s ill which tho action w’as 
originally properly constituted as to 
jMirtie.s, but has become defective because 
there liiis been a change or 4evolu- 
tioii of interest. Such cases do not fall 
within sec. 133 of the i;ivil Trocoduie 
(^kIh (which provides against the d|»fect 
of an action on the ground of a dtdect of 
‘‘.ho tir?.t sort and enahle.s- the proper 
parly to bo added or substituted) but 
wdtliin sec. lf>9 of the Code, and ttie 
])rop(>r remedy is by w'ay of an order to 
cari'y on proceedings, and not of 
au order adding or substituting 
parlies. The proviso to 2S of tho 

Ordinance may have been inserted per 
cautelam and cannot be relied on as 
controlling tho operative w'ords. The 
fact that the order was not drawm 
up in accordance w'itb sec. 169 of tho 
(hvil f^rncedure Code, the only section 
under which the order was competent, 
could not be taken advantage of by tho 
Defendant to escape a liability lo which 
he would have iK^en subject, if the order 
had been made in proper form. F^OONA 
MAYNA KRNA TOON A MEYAPPA v. 
SOON A N A VEX A S U PPH A M\\ N IAN 

(P. C.) ... ... ... ... 833 

LOCAL SELF-OOVEKNMENT AOT (NJ 

B. C., of 1885), sec. 138 (d)j rules under 
—Rr. 93, 98, if tiltra vires and directory 
-—Power to make rules to regulate exer¬ 
cise of statutory authority, scope of— 
Release, if may operate as conveyance— 
PlafhiifKif and when should be allowed 
to complete his title pending suit—Con¬ 
tract of Corporation without seal if en¬ 
forceable, when not demanded by 
statute—Part-performance, as a ground 
for specific enforcement of unsealed con¬ 
tract—Successive contracts dealing with 
same mattSr—Former if rescinded when 
later contract invalid—Rescission by re¬ 
nunciation, when effective—Rescission 
after part-performance—Money taken 1 
by Corporation under illegal* contract— ^ 
Liability to refund—Civil Procedure 
Code (Act V of 1908), Or. 41, rr. 22 (3). 

33—Cross-objection where may be urged 
against co-Respondent—Court’s power to 
perryit when justice requires—Change of ♦ 
law, I Tlio affect of rr. 98 and 93 of the 
Rules made bv the Lieutenant-Governor 
on the 15th December 1885 under sec. 

138 (d) of Act III of 1885 B. C. (Ben- 
gal Local Self-Government Act) is that 
no immoveable property vested in a 
District Board can be cold, except with * i 
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LOCAL SfiLF-GOVERNMENT ACT—eontd. 
the previous approval of the Local Qo- 
v^rnment (sec. 93) and except by an 
instrument under the Common Seal 
signed by the Chairman and by two 
members of the Board. These rules are 
not ujtra vires being rules made for the 
. .• ^rpose of " regulating the powers of 
. * District* Hoards to transfer property, 

• within the meaning of sec. 138 (d) of 
the Act. Tho requirement life; to signa* 
ture by two members of the Hoard in 
r. 98 is mandatory and not merely 

• directory, for read (as it must, be) with 
r. 98/ it implies a prohibition on the 
Board to effect transfers otherwise than 
in the manner laid down by it. The 
authority to regulate does not in¬ 
clude a power to prevent or prohibit, 
but, subject to this qiiaJification, a rule 
irafneff for the purpose of regulating 
the power to lran.^'er j>roporly may deal 
with the extent as also the mode of 
exercise of that power. Municipal Cor¬ 
poration of Toronto v. Virgo, [189(iJ App. 

• Cas 88 and Attorney-Genera! v. Ad¬ 
vocate-General, [18981 App. (Jas. 348, ro- 

^ ferred to. Where a District Hoard 
having sold some land by auction to the 
higliest bidder for lls. 1.280 granted to 
the latter a certificate, and then as the 
certificate did not specifically describe 
, . the property sold e.vecailed a deed of re¬ 
lease in favour of the purcliaser* Held — 
That tho sale was in effective as Ihcre 
was iio c*oTnpliarice with the provisions 
of cither sec 54 of the I’rniisfer uf l*ro- 
perty Act or rr. 93 and 98 aforesaid. 
Tht* release did not opt‘ra(e as a coiivey- 
ance, as title to hiiwl caiinol ]iass by a 
mere admission when flic --tiitiite *(‘f|uircs 
a deed. H^nendranOth v. Kumar Nath, 

I. L. K. 32^?al. 189: s. e. 9 i\ W. N. 98 
(1904) and Hemendranalh v. Kumar 
Nath, 12 C. W. N. 478 (1908>, distin¬ 
guished. That the release and the. 
certificate not being in coinplianco with 
r. 103 did not constitute even a valid 
contract for sale. Held, in a suit by the 
puiuhasers • to recover possession from a 
person other than the District Boa rd, 
that coming into (^onrt as Plaintiffs th 8 ^ 
'could succeed only on proof of a valid 
title. That not having had any title on 
the date of the institution of tho suit, 
the trial could not have been post- 
poned to enable them to complete their 
■ title by securing a duly executed inst.ni- 
ment from the District Board, the prin¬ 
ciple of Gunpat v. Adharji, I. L. K. 3 
t ^Bom. 312 (1877), discussed with refer- 
^ oases in Sarat Chandra v. 

jlpurba Krishna, 14 • C. L. J. 53 
(1911), being inapplicable to such a 
case. Where the original contract 
by which a District Board agreed to 
0 transfer land for a consideration of Bs. 

25 was not forthcoming. Held— That j/ 
the seal of the Board was necessE^ry to 
Iflve validity to it, it should be presumed 
' against the Board that everything had 
* been done that was necessary io make 
It a binding contract upon both imrties. 
aOlied Pennington v. Tanniere, 12 Q. B. 
y998, lOia (1848), referred to. Semble: 
The^Mase^jcnla^f anReiit Common Law 







LOCAL SJULP-GOVERNMENT ACT—eonttf. 
that a Corporation could only jMst under 
its seal and was not bound by written 
contracts not under seal should be relax¬ 
ed where there is no statutory require¬ 
ment of a contract being under seal and 
the benefit of the contract has been 
enjoyed by the Corporation. That in 
any case part-performance such as will 
prevent an ordinary from 

setting up the of 

frauds will prevent tnUkirom 

setting up that 

G rounded on the ' 4 i 
ion seal; [Frv on 
(1911) , sec. 648 and 
though where the statute 
caiires the contract to be unaef^R^ 
the exception based upon the doctrine 
of part-performance cannot bo applied. 
Where therefore the District Board hav¬ 
ing acquired property belonging to A 
under the I^and Acquisition Act agree 
to restore the property to A, on the 
latter paying Bs. 25 being the costs of 
the acquisition and A deposited the 
money, and was allowed to remain in 
occupation of the land and to incur ex¬ 
penditure thereon for many years on the 
basis of the contract, Held —That the 
contract itself not being ultra vires of 
the District Board, iu the sense that it 
was beyond the scui)e of the authority 
of tho District Board as a Corporate 
Body under any circumstances, was 
specifically enforceable even though not 
sealed. One contract is rescinded by 
another between the same parties, when 
the latter is incoTisisioni with and ren¬ 
ders imiJossible the peiformarico of the 
former, but if though they differ in 
terms, their legal effoct is the same, 
the second is merely a ratification of the 
first, and the two must bo construed 
together; whore the new contract is con¬ 
sistent with tlie continuance of the 
former one, it hab no effect unless and 
until it is performed. Where parties 
enter into a contract which if valid 
would have the effect by implication of 
rescinding a former contract and it turns 
out that the second transaction ^annot 
operate as the parties intended, it does 
not have the effect, by implication, of 
affecting their rights jn respect of the 
former transaction, Held, that a later 
agreement of A with the District Board 
to purchase for Bs. 957 odd. a, lari^r 
area including the subject-matter of the 
previous agreement, which did not fulfil 
the requirements of r. 103 nnd was thus 
inoperative, di«l not make the pervious 
contract inoperative. A who duly 
posited the latter sum also, failed to 
obtain a conveyanee 

applied for refund of Bs. 992 od^ being 
the amount^of boih 

fund was nor made and both parties con¬ 
tinued to conduct themselves as if there 
was no rescission, and when the District 
Board proceeded to dispose of the land, 

A protested. Held—That there was no 
abandonment of tho whole agreement 
clearly made out, such ae is necessary 
to establish a renunciation of the 
contract by A. That there could not he 

12 
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LOCAL SELF-OOVERNMP]NT ACT-concld. 
tnich re»cisiou after the contract had, as 
in this ca^ been half performed, A 
Corporation like a natural person is not 
entitled to retain money or iiroperty 
which it has received under an agree¬ 
ment which turns out< to be ultra vires 
or illegal. The law, independently of 
express contract, will compel restitu¬ 
tion or #^<‘"*-“'isation. As an ordinary 
<Jf rule, in an appeal is not 

entltUrf'^T*. Li'rnflH-nnipr.iifvnia pt 

"" - 41 of the Civil 

^ 7 ^. y rare AppeJlate Court ran 
Itase allow cross-objections 
against a co-llospondent. 

In tJE-peculiar ctrcumBtances of the pre¬ 
sent case in which the co-Kespoiidrnl 
supported the Appellant and fherc^ was 
no question of surprise, the Court per¬ 
mitted this to bo done. MATTHTRA- 
MOITAN SAHA v. RAM KUMAR SAHA :17« 
LOCUS PENTTENTLE. See Contract ...1054 
LUNACY ACT (IV of 1912), s. 56— 
Guardian of lunatic obtaining District 
Judge’s permission to take out compen¬ 
sation money in deposit with Land Ac¬ 
quisition Judgs—Latter if may refuse to 
P®y-], JVhere the natural guardian of a 
lunatic, in whose name a sum of money 
representing his share of compensation 
money paid by the Land Acquisition 
Collector was in deposit in the ('oiirt of 
the Lund Acquisition Judge, oblnined 
an order from the District Judge under 
sec. 56 of Act JV of 1912 for payment to 
him of a portion th*'reof for the inuin- 
tenniice of the lunatic, (he Land Arqin- 
sition Judge had no jurisdiction to refuse 
the guardian’s application for wilhdravv- 
ing the money. SATYt]NDRA NATK 
DEY V. THE SECRETARY OE STATE 
FOR INDIA ... ... ... 975 

“ MAFI/’ moaning of. See Hengal Tenancy 
Act. 8. 185 ... ... ...1207 

MAHOMEDAN LAW—Public trust-Courrs 
functions in settling a scheme for carry¬ 
ing on the trust. See Civil Procedure 
Code (XIV of 1882), 8. 539 ... ...1138 

-- Pro-ein])tion. See 

Pre-emption. 


-——-— --Wakf-—Founder her¬ 
self mutwalli, if may renounce office and 
appoint another—Right of next in order 
of succession under original wakf to sue 
if arises immediately or on death of pre- 
decessof^Kimitation.) A mutwalli can¬ 
not renounce his office except in (he 
presencQ of the founder or the cadi; but 
whether the founder is herself the mut- 
walli, a renouncement by her tA her 'If 
would be valid, andsthe appointmoiif hv 
Jier of another mutwalli would be vali<l 
at least during her lifetime, and Ifinii- 
ation would not begin running against 
the person next entitled to si»»c«*ed to the 
office under the original endowment 
until her death ARDFTi GTTAEOOR 
MTAN V. HAJI KITUNDlvAR AT.TAE 
HOSAIN ... ... .. 005 

-Wakf—Descendant of 

founder if becomes Mutwalli by right 
of inheritance on de'^th of mutwaM? 
without appointinn s’T.cessnr—Prefer¬ 
ential right of descendant to mutwn(*»- 


MAHOMBDAN LAW—contd- 

ship—Appointment of Mutwalli if must 
be made by Quad!— Judicial Officer in 
British India corresponding to Quadi— 
Jurisdiction of Subordinate Judge to 
exercise functions of a Quadi— Jurisdic¬ 
tion of District Judge.) The mutwalli 
of a wakf died without appointing a 
successor. Two persons took possession 
of the wakf properties and after adminis¬ 
tering theifi for some time executed a 
dee<l of relinquishment in favour of the 
Plaintiff, the sole surviving descendant 
of the founder of the trust. A suit under 
sec. 539, C. P. C., was then iiistituteu b> 
persons claiming to be intei*ested in the 
due administration of the trust. In this 
suit ihe Defendants did not deny thqt 
the trust was a public one and the Plain¬ 
tiff who alleged that the wakf was 
private applied but was not allowed 
to be made a party. After triirl of the 
suit the District Judge appointed the 
Defendant mutwalli. 'i'he Plaintiff 
thereupon instituted a suit in the ('ourt 
of the Subordinate Judge for declara¬ 
tion of her title as mutwalli of the 
wakf which according to her case was a 
l)rivate wakf. The Subordinate Judge 
decreed the suit holding that the wakf 
w^as a public one but that the Plaintiff 
as the sole surviving descendant of the 
founder had established a claim to the 
office of mutwalli superior to that of 
any stranger. The finding as to the 
public nature of the wakf was affirmed 
in appeal by the District Judge who 
however dismissed the suit on the 
ground that so long as tlie decree in the 
suit under sec. 539. O. P. (!.. was in force, 
no relief could be granted to the Plain¬ 
tiff. Held —That in the suit ns framed 
the Plaintiff could not be^ appointe<i 
mutwalli and the suit Avas rightly dis¬ 
missed. That the Plaintiff did not as 
■the sole surviving descendant of the 
founder become by operation of law the 
mutwalli by right of inheritance on the 
death of the last mUitwalH, for a descend¬ 
ant of the mutwalli though he has a 
preferential claim to the office of mut- 
wallfdoes not become mutwalli by right 
of inheritance but has to be appointed 
such by the quadi who may supersede 
him if he is not qualified. That it is 
clear from an examination of the texts 
that under the Mahomedan law. the 
quadi alone was competent to exercise 
aui hority in respect of wakf, who wjis so 
expressly authorised in his Letters 
Patent. There w^as some, difference of 
opinion ui)on the question whether such 
express authority was nc^c^ when a 
person was explicitly appointed the chief 
quadi, but the balance of opjnion of 
Jurists favoured the view that power 
should he expressly conferred on the 
chief quadi to vaildate the administra¬ 
tion of wakf by him. There is also 
aiithonfy to show that the supreme 
aiithorily in the State by whom the 
qundi is appointed need not be a Maho- 
niedan and there is also authority to 
show that this office of quadi may r\ 
held bv a non-Mo^lem for the decision Vi 
of disputes between ^der ^ 
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MAHOMKDAN LAW—concld. 

, Mahumedan protection. That as this 
'WiLS a uijBi-tter regrardiny relij^ious usag;eB 
and institutions within the nieaniiig of 
mo. 15.of Keg. IV ot 1793, the rights of 
the parties must be determined writh re¬ 
gard to the provisions of the Malio- 
medan law on the subject and it foJ- 
^ lowed accordingly tliat a Subordinate 
v Judge .who has not been expressly 
■ . authorised by tho GoverninGiit 'to exer¬ 
cise functions in connect join with tho 
administration of wakfs is not coinpe- 
tont to act in that behalf. In respect of 
wakfi which may be described as tnist.s 
— for public purposes of a religious nature 
within the meaning of sub-scc. ( 1 ) of 
sec. 92, C. P. 0., the Jlistrict .ludgc may 
be assumed to have been authorised to 
discharge the functions of a quadi. Per 
Mookerjoe, J.^With regard to jirivafe 
waKfs ^*t is desirable that to cover such 
cases tl^o Jyoi^al Government should 
authorise either District Judges or 
Subordinate Judges or even Judicisil 
Officers of a lower gnidt», if \i he ih*.uglit 
desirable, 1 o exercise tli(‘ fiinclit.ii of o 
•quad!. Per Curinin.-That in the i>rt- . 
^nt case, it being found that the wakf 

• is a public one, the Di.strict Judge hail 
jurisdiction under sec. 539, (’. P. O., to 
appoint the Defendant as mutwalti end 
the Subordinate Juilge hati no author¬ 
ity to recall that older and to appoint 

• the Plaintiff as mutwalli. That the 
remedy of tho Plaintiff was to piMcoed 
under sec.. 92, C. J’. O., and to get her¬ 
self appointed mutwalli on the ground 
that she had tho nroferential right to 
tho office as tho solo surviving descend¬ 
ant of the founder at tho time of the 
death of the last mutwalli and it would 
be open to the Plaintiff to aecojit the 
decision in 4his suit that Die wakf is 
public and to proceed on that basis 
under sec. 92. ATIMANNIOSSA JUHl 

V. ABDUL SOBAN ... ... ... 113 

VfEASURK OF DAMAGES. See Broker¬ 
age ... ... ... ... 708 

--—, 3ee Dam- 


ages. 


See 


Act, eecB. 73, 107 

ifBMONS of Cutch" Emlgatiori to East 
Africa—Hindu T^aw of successifin if 
applies. See Hindu liaw- Emigration ... 302 

ifEKGER. See Decree ... ... 35 


Thicca token by cultivating 


See Sale*..^^9 


Con- 
... 105 


raiyat—Conversion into tenure-holder. 

See Bengal Tenancy Act, ^sec. 22 ... 800 

CINEBALS, right to--Surface rights and 
aubiolt mineral rights—Distinction bet¬ 
ween copyholders and tenants of freehold 
land in England—Construction of the 
terms Restrictions and conditions as 
. to the exercise of the power ” in n\in- 
J ng I ease—L t m i tat i on—Ad verse poeees- 
elon.j Where the mineral rights were 
lieTer in contemplation of the parties 
when the lease was granted in 1830 and 
Ui# deseees never exercised any mineral 
rj^te whatsoever barrigg taking small 



MJNICivAliS- contd. 

c|Uci.iititles of coal from tho outci'op for 
Uoiuostie pul■po.sc^» aud burning liuio 
and tho aciuiiidar by the lease* grunted 
a village ooniaining 380 bighaj. al the 
iibuormally low rent of Ks. 17 per 
annum, the presumption uuule, in the 
absence of the ai'jginul document, was 
that only the surface rights were con¬ 
veyed to the grantees, liisueh a cause 
t he mines and miiieralv* 2 *®^kiho pro¬ 
perty in thi» subsoil 
pej’ty and in the 
zemindar. The su^P 
incidents became 
a^. tenure-holders, fil.. . 

Deo Bahadur v. Sriram 
E. R. 37 i. A. 130: s. c. I. 

723; 14 <:. W. lM.^r40 (1910), ami OQrg^ 
Prasad Singh v. Braja Nath Bose, I. Ji. 
R. 39 Cal. 090; s. c. 10 C. W. N. 482 
(1912), rehod on. Kunja Behari Seal v. 
Durga Prasad Singh, J. I.. K. 42 Oal. 
310: s. e. 19 C. W. N. 203 (1914), roforred 
to. If the mines ai*e presunu»cl to bo 
vested in, aud to lie the property of, 
tho zoiiiiridar, his rights iinist bo just 
the same ns those of a fee-simple fr(*e- 
hf>ld owner of land according to J'biglif-h 
Law, who iiiaki‘s a grant with an express 
reservat iml of the mines to hinoielf 
together with the ineident-^ that toll<'W 
therefrom. By reason of (hat presinu])- 
tioii and by reason of tin* severance of 
the teiieraeni and the reservation that 
must be ileeined to arise in favour of tho 
Kaja, the latter has as incident to his 
right of property and ownership in the 
luiuos tho right by implication of law 
to enter upon the surface of the tenure- 
holder's mouzah for all reasonable and 
uece.ssary purposes to enable him to 
work the niinos and exercise his mineral 
rights. The <'ase of Prince Mahomed 
Buktyar Shah v. Rani Dhajamoni, 2 C. 
L. J. 20 (1905), in so far a.s it decided 
that the owner of a limited estate in 

f iossessioii can prevent the grantor or his 
essee to work and ‘ appropriato the 
mineral during tho existence of such 
limited estate unless the grantor had ex¬ 
pressly reserved tho mineral right in his 
own favour, was wrongly decided by the 
misapplication of the English Ijuw of 
copy-holds to the c.ast> of owners and 
tenants of freehold land. The distinc*- 
lion betw€*en freehold and copyhold law 
is that under the latter there is no divi¬ 
sion into strata and tho tenant •obtains 
poss€M3siou of th€^ entire surface and sub¬ 
soil to the centre of tht^ earth, so that 
tho lord of the manor cannot work the 
mines unless he proves a right or 
custom to that effect. It is only under 
the copyhold law and where them is no 
reservation of custom proved that a 
deadlock occurs and neither landlord or - 
tenant can wonijr the mines. Under tho 
Jaw applicable to freehold land there can 
bf‘ no deadlock, for if the mines be ex¬ 
cepted the grantor has an implied right 
to work them incidcsntal to such excep¬ 
tion; if there be no exception then that 
right is with the grantee as owner of the 
surface and subsoil. Where a tenement 
is severed the person in whose favour 
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MINERALS— concl d. 

the reservaUoi) is made is the absolute 
owner of the subsoil and the ri||;hfs vf 
8uch a liorsori are that he has by iim¬ 
plication of law tho power to go upon 
the surface and do all things roasonably 
necessary ui order to exercise the en¬ 
joyment of his property. Batten Pool I v. 
Kennedy, [1907] 1 Ch. 25G (1906), and 
Ramsay v, Blair, L. R. 1 A. C. 701 (1876), 
referred^*^' H®id, on the construction 
of under cl. (3) of 

the lessees had 
PT—,-- yL ?„^'*berty to enter upon 

.ession of the Raja 
^ _ n^^xercise the mineral 

_ in them. The implied li- 

j»onsy Tv?^ter and work the mines sub- 
reasonable restrictions is not to be 
entailed by the express conditions of 
the lease unless tho intention is aima- 
rent. Part HI of the lease headed 
" Restrictions and conditions as to the 
exercise of the above liberties, powers 
and privileges must be construed as 
only restricTing the liberties and privi¬ 
leges expressly conferred by Part IJ and 
not as any restriction upon the general 
right of access which is implied by Jaw. 
Earl of Cardigan v. Armitage, 2 Ti. 

& C. 197; 107 Eng. Rep. 361 ,(1823), re¬ 
ferred to. Held alst»- -That the defend¬ 
ant acquired no title by adverse posses¬ 
sion to tho mines and minerals of the 
land in giiostioii. NAWAGARII COATi 
COMPANY, IJMITED v. HEIIARILAL 
TRIGTINATT (Patna) ... ...1135 

MINERALS AND MINES, partition of, if 
possible. See Partition ... ...1306 


MINOR. See Infant. 

*---, Joint promisors, one of whom is 

a minor—The other if shares minor’s im¬ 
munity—Agreement by guardian on be¬ 
half of minor with Court’s sanction if 
binds minor personally.] One of two 
promisors cannot plead the minority and 
the consequent imninnity of the other 
as a bar to the promisee's claim against 
him. JAMNA BAT SAIJEB MOHITAI 
V. VASANTA RAO (P. C.) ... ... 840 


-, compromise by Guardian ad litem 

of, without Court's sanction—Validity. 

See Trustee ... ... 207 


--, if may be estopped from repudiat¬ 
ing contract induced by representation 
that ho was sui juris. See Evideuce Act, 
eec. 115 ... ... ... ... 418 


MOGYIEI . RENT, moaning of.| 
Mogtili " is a wor<l of dcuibtful m€*aTi- 
ing and at the best imports no more than 
that the rent assessed represents a prt)- 
portion of the Government revermo. 
NAWAGARF COAL COMPANY, 
LIMITED V. BERARILAL TRIOIT- 
NATT (Patna) ... ... ■ .1135 

MOHTTNT, position of, that of a trustee. 

See Hindu Law—Religfous Endowment 802 

MORTGAGE, not validly executed, if 
creates a charge—Personal liability to 
repay if to be implied from fact that 
document mentioned advance of money 
—Transfer of Property Act (IV of 1882)^ 
secs« 59, 67, 100.1 Held, on the constmo- 
tion of a document whic*h purported to 


MOBTGAaiO— contd. 

bo a usufructuary mortgage, ]out was 
not enforceable as such by reason of its 
not being attested as reqnirod by sec. 59 
of the Transfer of Property Act, tl^ot ' 
the mortgagor did not intend that ho 
should be personally liable to repay the 
advance and the Trial Court and the 
High ("ourt erred in assuming from the 
mention in the document that a certain 
sum had been advanced that dt might 
be inferred that it was the intention of 
the parties that the mortgagor should be 
personally liable. That the document 
did not create a charge within the mean¬ 
ing of sec. 100, Transfer of Property Act. 
MAHARA.1A RAM NARAYAN Sh^ZZ 
V. ADHINDRA NATH MUKHURJI 
(P. C.) ... ... ... ... 989 

-^ simple—Mortgagor’s power to 

create leases binding on mortgagee.] A 

simple mortgage in India, unliko a-legal 
mortgage in England, does arrest 
the mortgagor's power of leasing in the 
ordinary course of management and the 
mortgagor acts within his powers in 
creating a temporary lease which does 
not impair the value or impede the 
operation of tho mortgage. Banee Per- 
sfiad V. Reet Bhunjun Singh, 10 W. R. 

325 (1888), Toferri'd to. Keech v. Hail, 

1 Dpuglas 21 (1778), not applied. BAIi- 
M(TKUNI) RTIYIA v. MOTT LAL BAR¬ 
MAN ... ... ... ... 350 

--^ equitable, by deposit of title 

deeds—All the properties referred to in 
document of title if subject to mortgage 
—Bargain restricting scope of security 
Written bargain. | Where titles of 
property are handed over with nothing 
said extiept that they are to be security, 
the law supposes that the scope of tho 
security is the scoi>e of the^title. Where, 
however, titles are handed! over ac-com- 
panied by a bargain, that bargain must 
rule. T astly, when the bargain is a 
written bargain, it, and it alone, must 
determine what is the scope and the ex¬ 
tent of the security. Shaw v. Foster, L. 

R. 5 Eng. & Ir. App. 321 at p. 340 (1872), 
referred to. PRANJTVANDAR JAG- 

.-u. JCTVANDAS MEHTA v. CHAN MAH 
PHEE (P. C.) ... ... ...925 

-, mortgagor and mortgaged j: 

Mortgagor prevented from paying wV 
debt by wrongful act of mortgagee— 
Interest, suspension of—Excessive in¬ 
terest when not penal.] If a creditor by 
hi?* c^n act puts it out of the power of 
tlo^ debtor to make payment, no inter¬ 
est should be recoverable for the period 
during which the debtor was thuBjD||j||h 
vented from />aying the creditor. 
a mortgagor who had entered into a 
contract with a stranger for sale of the 
property with a view to paying off the 
mortgagee out of the procems, was in- 

• duced by the mortgagee to reedle tLere- 
from, with the result that the purchaser 
sued for specific performance—the salt 
being defended by the morteagee in the 
mortgagor's name—and got a decree*. 
Held, in the mortgagee's suit to enforce 
his security, that the latter was not en¬ 
titled to interest, for the period MtV’cen 
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MORTGAGK—contd. 

the coutract and the comuLeiiuu.of the 
•Bale. GOPESWAU SAUA v. JADAB 
CHANDRA CHAliDAUAY ... ... 689 

— -- Iff-, alteration. See Trauyfer of 

Projperty Act, s. 5V) ... ... ... 

-!-by mitakshara father-Son’s 

liability. See ILliidu Law —Joint family 50b, 

707 

by two out of three brothers* 


members ot joint Hindu family—Death 
of one executant—Suit against other 
executant and the non-executing brother 
only as representing the deceased exe¬ 
cutant —JLjx parte decree and sale in 
execution and purchase by mortgagee— 
Non-executing brother’s original share 
if passed by the sale—Decree for joint 
possession if can be made—Transfer of 
Property Act (IV of 1882), sec. 44.J 
Delivery oi symbolicui possession is 
uuorative oK^inst the judguieut-dobtur 
jyko from that liale becomos a trespasser, 
and tho remedy of the decree-holder who 
has failed to get actual possession liy 
suit. Where A and h, two out of three 
brothers^ A, B and C, members oi a 
joint mitakshara family, cxecuited a 
mortgage ot their whole i>roporty, and 
the mortgagee on tin.* death i>f A sued tc' 
enforce the mortgage ngainsl 11 Tuorl- 
gagor and also as ihe legal vc'presenta- 
tive of A and against C, de^eribiiig him 
only as A's legal represenlativo: Held— 
That the decree and the sale could not 
affect C’s original one-third share in the 
ULortgaged i>roperty, sjnee the cjiiestion 
of tho validity of tho mortgage as against 
C who was. not a party thereto could 
not be raised and decided in the mort¬ 
gage suit. That in a suit by tho pur¬ 
chaser to recover the property, C was 
not barred from raising the questirm by 
tW doctrine of conslnictive res judi¬ 
cata. That the I’laintitf as purchaser of 
an undivided two-thirds share in huts 
used as residence by a joint Jlindu 
family could not be given a decree for 
joint possession, regard being had to 
sec. 44 of the Transfer of Property Act. 
That the proper course to follow^ is 
either to direct delivery of possession by 
partition in execution proceediaigs or to 
leave the purchaser to his remedy by a 
separate suit for partition. GIRIJA 
KANTA CIIAKRABABTY v. MOBIM 
CHANDRA ACHAEJYA ... ^ . .... 675 
redemption* suit for—Limita- 


tion, application for execution—Time* if 
rune from date of decree or date of as¬ 
certainment of exact amount.] Where 
in a suit for redemption a certain dpcrec 
was passed on 27th July 1209 and it * as 
direeW therein “ that it will bo neejes- 
sary to have fresh accotintg taken tj 
determine the amount due to the Appel¬ 
lants.*' and the amount was not de¬ 
finitely ascertained till the 23rd Febru¬ 
ary 1910 and the application for execu¬ 
tion was filed on 29th Janj^ry ^ 1013: 
Held, that the 

Jutee* dated 27th July 1909, sets forth 
oleaxly the exact method of aecertaminff 
Hie sum to be paid in redemption and 
the oaloulatiou of that sum was a 


Page 

MOltTGAGli-contd. 

matter purely uf ottive routine aiid*'that 
the application for execution was barred 
by limitation. Golam Gaffer Mondai v. 
Goljan Bibi, 1. 1,. K. 25 Cul. 109 (1897), 
followed. ISAUlj StrUAJDKO J^AJftA- 
yAN SINGH w. MUSHAKOO ItAUT 
(Patna) ... ... ... ... 950 


- 7 —;, Redemption, suit for—Mort- 

gagee if can deny mortgagor’s title. See 

Estoppel ... ... ... ...1281 


against morig 
gagee’s apV 
mesne 

in cxecuL^i^^ 

J iirisdictum 
(1882). sec. 583 



... 425 


Subrogation— I 


taining money to pay off later mortgage, 
on paying off earlier mortgage, when 
may use latter as a shield—Equitable 
grounds, application of doctrine of sub¬ 
rogation on—Contract* stranger when 
may take benefits of.j The Respond- 
eut sued to enforce mortgage execut¬ 
ed in his favour iu 1897. The property 
III dispute was the subject of two pre¬ 
vious mortgages executed m 1888 and 
1895. Subsequent to the three mort- ' 
gages the mortgagors transferred tho 
equity oi redemption to the Appediant 
who was allowed to retain in his handn 
the entire couHideration for the satis¬ 
faction of tho duos on the I \v o luort- 


geges of 1895 and 1897 whicli only were 
recited in the deed of conveyance. In 
the mortgage of 1897. there was a false 
recital that the morlgagoi* had paid off 
the mortgage of 1888 and that the mort-' 
gage-instrument of 1888 had been made 
over to the mortgagee. Tho Appellant 
on discovering the prior mortgage of 
1888 satisfied that as also the mortgage 
of 1895. The Respondent, the mortgagee 
of 1897, then commenced the present 
action which the AppeJlaiit contested on 
the ground that he was entitled to 
priority to the extent of the mortgagcB 
of 1888 and 1895, Held- That the doc- 
Irine of subrogation does not apply 
when a person simply iierforms his own 
obligation or covenant and pays a charge 
which he has undertaken or is bound 
to satisfy. If a person purchases a pro¬ 
perty subject to two mortgages, re¬ 
tains a portion of the purchase money 
for payment to the mortgageos but pays 
the first incumbranccY filone and not 
the second he oanuoi treat the first 


mortgage as kept alfve for use as a 
shield against the second. That the Ap¬ 
pellant was not entitled to priority on 
the basis of the payment made by him 
to satisfy the mortgage of 1895. That if 
nothing else was known in the case 
except that there were the three mort¬ 
gagee of 1888, 1895 and 1897, and that 
the Appellant had undertaken to pay 
the charges of 1895 and 1897 with money 
placed at his disposal bv the mortgagor^ 
the mere fact that he nad satisfied the 
prior charge of 1888 would not entitle 
him to use that as a shield against the 
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MOKTU A (i J5—concld. 

niortgfitfee of 1897. But in this case as 
tho luwptanco of an instrument with 
an untrue recital by the mortgagee of 
J897 enabled the mortgagor to commit 
a fraud upon the purchaser, the latter 
was entitled to priority in respect of 
the imyment made by him to satisfy 
this mortgage. That the mortgagee of 
1897 had also no claim as against the 
purhcaser on any contractual basis, 
lie was in no sjksc^iiwvrivy to the agree- 
Tiieit-t betwee n^ u rauttgiellaiit and his 
iXiet^ stranger to a 
entitled to 
1 Morf ormance 



cmibf be allowed 
^S^efeat the ends of 
.JTAM CHOU Dll DRY 
SAHU ... ... 66i 

BOND—A ttestation—I’erson 
subscribing as scribe if attesting witness. 

See Transfer of I’roperty Act, s. 59 ... 699 


-DEBT if rno.^able or immove¬ 
able property.] Under the Hindu, as 
under English law, a mortgagee Js 
treated as personal or moveable 
properly, the land being considered as 
merely a pledge or security for the 
money lent. CHOUDHURY SURES- 
SUR MISSER V. Mi;SSTT. MOHESH 
RANT MESRAIN ... ... ...142 


•-— DECREE, rule of danidupat if 

applicable to—IntOTOst in excess of 
principal if should be allowed. See 
Interest ... ... ... ... 110 


-DECREE passed when the pre¬ 
vious Code (1882) was in force, applica¬ 
tion for execution of, sec. 48 of the (ode 
of Civil Procedure (1908) if w^juld govei ii 
See Civil Procedure Code, s. 48 ... 952 

-DECREE—Execution sale 

Purchase by decree-holder Application 
by judgment-debtor to scst aside sale— 
Limitation. See Chota Nagpur 'JVnan<y 
Act. s. 281 ... ... ...1243 

-=- SUIT—Joinder of party 

claimina adversely to mortgagor, ir¬ 
regular,] In n suit by a mortgagee to 
enforce hie nu)rtgage, it is irregular to 
join as parties persons who set ui) ad¬ 
verse claims to the mortgaged property. 
MTJ8AMMAT RADIIA KljNWAlft- v. 
THAKUB REOTl SINGH (P. C.) ...1279 

-SUIT—AdmiRsiem of mortgagor 

if sufficient to make mortgage admisnible 
against other parties not admitting exe¬ 
cution, withotit •proof of attesting wit¬ 
nesses. See Evidence Act. s. 70 ...1044 

MOVEABLE op immoveable property, mort¬ 
gage-debt if. See M^ortgage Debt ... 142 

MXJSTAOIRI leasg relating to ^ricultural 
land—Agricultural purposes if necessary 
for lease to come under Bengal Tenancy 
Act. See Bengal Tenancy Act, Sch. 

HI. Art. 8 ... ... a ■■ 485 

MUTB, succession to. See Hindu Law— 
Religious Endowment ... . . 122 

NANDA PANDIT as authority on Hindu 
Law. See Hindu Law—Succession . . I 

NOABAD TALUK— Khat mehal—Taluk, a 
tenure—Non-permanent taluk—Sale for 


*Paffe 

NOABAD TALUK—contd. 

arrears of revenue—Purchaser’s title— 

Act yil of 1868, B. C., sec. 12—Cause 

of action.] A Noabad taluk is a tenure, 
the land being khas mehal laud of ^ 
Government. Where it was luund that 
the tenure in question was nut a perma¬ 
nent tenure, the purchaser thereof at 
sale under Act XI of 1859 acquired it in 
the same estate In which it was held at 
the Lillie of the last settlement as pro¬ 
vided by sec. 12 of Bengal Tenancy Act 
Ml of 1868. GAfJGADAS SIL v. THE 
SECRJ']TARy OF STATE FOR INDIA 
IN COUNCIL ... ... ... 636 

NON-OCCUPANCY RAIYAT, holding over 
after term, if holds on from year to 
year—Ejectment.] Under the Bengal 
Tenancy Act there is no raiyat who holds 
from year io year and if the tenant is 
a non-occupancy raiyat who does not 
hold under a lease fur a term, he can¬ 
not be ejected under the provisions of* * 
cl. (c) of sec. 44. JOTTRAM KHAN^. 
JONAKl NATH GJIOSE ... ... 258 

-ti---, Agreement— 

Validity. See Landlord and Tenant ... 347 

NON-TKANSEERAHLE raiyati holding— 

Sale in execittion of money decree—Pur¬ 
chaser allowed by raiyat to takb a por¬ 
tion of the holding—Surrender bjy raiyat 
of whole holding—Raiyat continuing in 
occupation—Purchaser if may be eject¬ 
ed.] Where a purchaser (in execution 
of a money decree) nf u non-transfer¬ 
able raiyati holding being re‘<i>lrd by 
the raiyat, by arrangement willj I lie 
latter, was given a portion of the hold¬ 
ing, the raiyat retaining the rest; and 
subsequently the raiyat expressly sur¬ 
rendered the whole holding to his lami' 
lord, though it appeared that eve n 
after such sunonder he went on ocr*up>- 
ing the portion retained by him tender 
the arrangement. That, the surrender 
being obviously illusory, the original 
tenancy subsisted and prot(?cted the 
purchaser from eiectnieiit by the 
landlord. NOH(3 KI SHORE SAIIA v. 
DHANANJOY SAHA ... ... 610 

NOR rH-WESTERN PR( )VJ NCES liAND 
REVENUE ACT, s. 205 (B). See Oudh 
Land venue Act, ss 173, 174 ... 770 

OCCUPANCY-HOliDlNG, non-transferable 
--Purchaser of share, rights of, as to 
possession against landlord.] Plaintiffs 
Nos. 2 and 3 were tenants in respect of 
one-half only of an occupancy-holding 
which was not transferable and the 
Plaintiff No. 1 purchased their interest, 

Held —That the Plaintiff as purchaser 
of a share of an occupancy-holding was 
entitled to possession even as against the 
landlord who had no right td^take pos¬ 
session of the property. T’UKNA 
CHANDRA TRIVMH v. CHANDRA 
MOHINI DASSI (F. B.) .586 

-^ non-transferable 

—Sale ky landlord in execution of rent- 
deeroe, undey Civil Procedure Code, pre¬ 
vented by deposit by purchaser from 
regfatered tenant—Withdrawal of de¬ 
posit by landlord, if amounts to recog¬ 
nition of purchaser as tenants Prior 
to ike jiassing of the Bengal Tenancy • 
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OCdUPANCY-HOLDlNG—contd. 

(Amending) Act of 1907, a co-aharer 
landlord obtained a decree for rent 
againat the registered tenant of a non- 
transferable occupancy-holding in favour 
of himself and his other co-sharer. He 
. took out execution under the Civil 
Procedure Code and not under the pro- 
viaions of the Bengal 'iVnaiicy Act. 

^'ho Plaintilf who lipjl purchased the 
holding in execution of a nioiioy-cJecree 
against the registered teiiunt deposited 
the decretal amount in I'oiirt toi* pay- 
_ meuit to the decree-holder landlord, 
alleging in his petition that he had ac¬ 
quired a right to the holding by pur¬ 
chase and that he mado the deposit to 
protect his right and reserved his right 
to realise the amount deposited by him 
from the former tenant or his heir a.s 
rho tenants of the holding. 'I'be doeree 
was thereupon treated as suiisli(*d and 
the attachment was withdrawn, and thp 
amount deposited was withdrawal by the 
landlord. Held —That, upon such de- 
po8it» the landlord could not, as in n 
cii«e ander the Bei^gal Tenancy Act, 
contest the right of the pnrchasei* to 
make the deposit, and the withdrawal 
of the deposit did not amf>unt to a i*e- 
cogiiition of the purchaser by the land¬ 
lord. Thomas Barclay v. $yed Hossein 
All Khan, 6 C. L. J. «01 (1907) and 
Nalint Behary Ray v. Fulmani Dasi, 

15 C, L. J. :m at p. 391 (1912), distin¬ 
guished. siibi:ndi?,a nabain ma- 
HATA V. JViAXL KISHOBE fSHOSir 849 


- _ _ — — bight (if iHir- 

chascr of occupaucy-holdiiig to stt 
aside sale by depo.sit. See Mciigal 'IVmi- 
aucy Act, s. 170 (3) ... ... ... 39 

See allto Civil Procedure Covle, <)r. 21, 
s. 89 ... ... ... ... 40 

--— - — -, jmrchasej* of, if 

may deposit, when holding put up to 
sale in execution of rent decree against 
his vendor. Sec Bengal 'J’eiiancy .Act, 

H. 170 .(3) ... ... ... ... 39 

-, See Non-4iii«it^fer- 

able Kaiyati Holding. 

‘ OCCUPANCY-BAJA AT and “ raiyat at 
fixed rent,” meaning of. See Revenue 
Sales Act, s. 37 ... ... ... 185 

OFFICIAL ASSIGNlOFi if may examine 
petitioning creditor's claim and remove 
his name. See Presidency Towns Insol¬ 
vency Act ... ... ... ... 995 

ONUS—Suit by purchaser under register¬ 
ed kobaia against * Defendant in pos¬ 
session—Plaintiff if has to prove pass¬ 
ing of consideration. See Sale ... 254 

-, Burden on siraatory to prove falsity 

e of recitals. See Purdanashin Lady^ ...038 

—-, See Pincipal and Agent ... 329 

OPINION OF JUDGE not a party to judg¬ 
ment, propriety of relying on. See 
Judge ... ... ... 1 

/ OMQINAL SIDE, order bjr Judge on, re¬ 
fusing to restore case dismissed for de- 


OUDH LAND REVENUE AC5T, U. 17#, 
174—Disqualified proprietor, contraot by 
—Decree made on eueh eontraet if may 
bo executed against property after re> 
lease from superintendence by the Court 
of WardSv-Oudh Land Revenue Act 
(XVII of 1876), secs. 173, 174—North- 
Western Provinces Land Revenue Act 
(XIX of 1873), (B).] Under 

aeo. 174 of the .JH^tevenue 

a deerm mado iwSftehfcc contrl 

entered into '1,*^ 
tor during 
under the supcA' ^ 
of Wards cannot 
against such property,' 
property has been released frvk*^1|||pkei'in- 
tcndence. The dictum to the c^trary 
in Rameehar Bakhsh Singh v. Dhanpal 
Das, 14 Oudh Cases 0 (1910), is unsound 
in law. RAJA DKBl BAKHSH SINGH 
V. SFADJ LAL C.) 

PART PERFORMANCE. See Contract. 



rro 


-- equitable doct¬ 
rine of, if may be invoked by stranger 
to contract. See Contract ... ... 119 


PARTITION, suit for, by co-sharer—Suit 
if maintainable without proof of actual 
or constructive possession—^Possession 
by co-sharer if and when may be ad¬ 
verse—Evidence necessary to establish 
adverse possession by co-tenant—Ouster 
of co-tenant how may be^ effected to 
create adverse possession—Land Regis¬ 
tration Act, registration of name under, 
effect of, if necessarily implies posses¬ 
sion—Partition as distinguished from 
ejectment—Costs in partition suit before 
preliminary decree when Defendant 
successfully contests Plaintiff’s claim for 
partition.! The Phiintiff sought puiti- 
iiou of an estate of which he claimed U> 
ow'u 'au ouG anna share by iiurchase. 
Ho alleged that after his purchase he 
' had his name registered under the I. 4 iud 
Acquisition Act in place of his vendor 
and was in possession since the date 
of hiR purchase. The lower Court 
found that the l*lainliff was in posses¬ 
sion of his share and made a preli¬ 
minary decree for partition. Tho De¬ 
fendants appealed. Held —^'I'hat although 
as a general rule the possession of one 
co-tenant is not deemed adverse to the 
other co-tenants the ©xistenco of I he 
relation of co-tenancy does not preclude 
one co-tenant from eslablishiug an ml- 
vors© possession in fact as against the 
other co-tenants; and though the co- 
tenant enters in the hrst instance with¬ 
out claiming adversely his possession 
afterwards may become adverse. In 
order to render tho possession of one 
co-tenant adverse to the others not 
only muifr the occupancy be under an 
exclusive claim of ownership in denial 
of the rights of the other co-tenants, 
but such occupancy must have been 
mado known to the other co-tenants 
either by express notice or by such 
open and notorious acts as must have 
brought home to the other co-tenants 
knowledge of the denial of their rights, 
evidence to show adverse powes- 
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TABTITION—contd. 

clearer than between strangers to the 
title and the hostile intent of the 
tenant in possession must be shown by 
unequivocal conduct. The ouster of th(> 
other co-tenants in order toerendoj* the 
possession adverse need not be by violent 
or ijitirnidating expulsion or ivpiilsir)ii; 
nor need advernc 

[dually to tJio othor 

^the^oi. formal <*orii- 
Wif the 
l*‘Ai:it fhc' (rii-' 
Itirti knowledge 
presumed. Held— 
, Ition of the name of a 
1'*'^ the Land Eegistration let 
is some evidence of possession but the 
weight to be attached to this fact must 
depend upon the circumstances of ejich 
case. The fact that the Plaintiff was 
able *to get his name substituted in the 
place of his vendor does not necessarily 
show that he is in possession of anv 
share of the cstalo. Thai the PJainlilf 
having failed to prove that he had pos¬ 
session actual or constructive of any 
share of the disputed jiroperly was not 
entitled to maintain a suit for parti¬ 
tion. That the remedy of the PI a inti ft* 
was by a suit for joint possession and 
partition and on the plaint in a suit so 
framed court-foes must bo paid ad 
valorem. That partition is not a sub¬ 
stitute for ejectment because partition 
ini pities an existing joint possession aiul 
enjoyment to ha convort^^d into iiossos- 
sion in severalty. That nlthungh ordi 
narily in a suit for partition puT'o and 
simple the parties have to boar their own 
costs of th<* suit iij) to the staye of the 
preliminary decree the Plaintiff mush 
in this case pay the costs f»f tho De¬ 
fendants who have successful 1 v contest¬ 
ed his claim for partition. l^OKP 
NATH PBOSAl) NABAA'AM RTNOH ... 

-5ui,t for, if maintainable by 

a lessee of mining rights for a term 


Page 
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against lessor’s co-owners—Partition of 
underground mines and minerals, 1f 
possible—Sec. 2, Partition Act (IV of 
1893).] A ccording to the English author¬ 
ities, it is clear that a lessee for a 
term of years must maintain a claim for 
partition. There is nn reason for holding 
that a different rule prevails in India. 
The authority of Mukunda Lai Pal 
Chaudhuri v. Lehuraux^ I. L. Bf. 20 Oal. 

379 (1892). has been much shaken by the 
decision of the Pull Bench in Hemadrl 
Nath Khan v. Ramani Kanta Roy, I. L. 

B. 24 Cal. 575 at p. 581: s. c. 1 C. W. 

N. 406 (1897), Heaton v. Dearden, 16 
Bear. 147 (1852), Bhaowat Sahal v. Bepin 
Bebarl MItter, I. L, R. 37 Cal. 918: s. c. 

14 C. W. N 962 (1910). and Baring ▼. 
Nath, 1 V. & B. 551 (1813), referred to. 
There may be no special difficulty in 
effecting a partition of the underground 
mines and minerals, but in case any 
such ■ difficulty arises, the power to 
order a sale under sec. 2 of the Parn- 
tion Act of 1893 may be exe rcised. 
LALIT KIRHORE MTTRA v. THAKTJR 
GTRDHARI SINCH (Patna) . .1306 

of joint Hindu family pro¬ 


perty. Baa Hindu Law—-Partition- 
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PA BITTICN— contd. 

-suit—Preliminary decree, ap¬ 
peal preferred against, after final decree 
passed, if lies.] Where a preliminary 
decree for partition passed by a Munsif 
was nltirm^ by the Subordinate Judge, 
and a second appeal therefrom was not . 
file<l uni il after the first Court had 
passed the final decree for partition, anti 
no appeal was /jireferred against this 
latler decree. Held —That the prelimi¬ 
nary decree having been affirmed by 
tho iiiial Hoeri^e and tho final decree i1- 
self not being fh© subject of any appeal, 
no second appeal lay agaiu.st the pro- 
liminary decu'ee. Khirodamoyi Dati v, 
Adhar Chandra Ghose, 18 O. L. J. 321 
(1912), followed. Ram Nath Singh v. 
Basanta Narain Singh. 17 C. W. N. 868 
(1913), distinguished, SADHIJ (TIAHAN 
Dirri'A V. IfABANATH DXTTTA ... 231 


— -suit—Preliminary decree, ap¬ 

peal against—Final decree passed pend¬ 
ing the appeal against preliminary decree 
—No appeal filed against final decree— 
Whether appeal against preliminary 
decree can proceed.] Whe^ro in a parti¬ 
tion suit a preliminary decree© whs 
pHSsed on 29th May 1913 and an appeal 
Avas filed against it on 3rd July 1913, 
but a final decree was passed on 27(h 
iSopteinber 1913 dt'spih* tho objecHon of 
the Appellant that tho final decree 
should not bo ])asNod until the appeal 
ha.s boon disijosed of. and no appeal was 
filed against tho final decree, and Uus 
hearing of the appeal against tho iiro- 
liminary doereo w^iis objected to on the 
ground that tho api>eal could not proceed 
inasmuch as a final decree had been 
passed in the efise and no appeal had 
been proferrtnl against that ueeree. 
Held, on a review of authorities, .that 
the iireltininary objection should be 
overruled. The appeal could be heard 
although a final decree had been passed 
in the case and no appeal had been 
filed against that decree. Kanhaiya 
Lai V. Tirbeni Sahai, 1. L. R. 36 All. 

582 Ram Nath $irtflh v, Basanta 

Narain Singh, 17 C\ W. N. 868: s. c. 18 
C. II. J. 209 (1913), Nistarini Debi v. 

Rai Mohan Biswas, 18 C. L. J. 214 (1913), 
Abdul Jalil v. Amar Chand Paul, 18 C. 

Xi. J. 223 (1913), AtuI Chandra Singha 
V. Kunja Bahari Singha, 22 C. L. J. 90 
(1915), ey^d Lakshmi v. Maru Devi, T. L. 

R. 37 Vad; 29 (1911), followed. Khi- 
rodamoyi Dasi, v. Adhar Chandra 
Ghose, 18 C. L. J. 321 (1912), Sadhu 
Charan Dutta v. Hara Nath Dutta, 27 
I. O. 135 (1914). Bill want Singh Ram 
Chandra v. Sakharam Mancharam, 33 
I. O. 137 (1915). and Dattatraya Ram- 
chandra Savale v. AJmuddfn Fakruddin, 

" 33 T-^C. 146 (1915), were distinguishable, , 
because in those cases the final decree 
had heeh passed before the appeal 
against the preliminary decree was 
filed. Per Rhnrfuddin. J,^A ^preli¬ 
minary decree in a partition suit has 
existence independent of the final decree 
and the final decree really is dependent • ^ 
upon and subordina ia t o the prelimi- ^ 
nary decree, and inatead"i3liagtiiMyipliiVg 
a preliminary decree gives effect to 
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PARTITION- contd. 

it. <3haniier, J.—A Di^fondaiit 

cannot resist partition of a mehal 
on ^h© ground that by an agroo- 
• xnent the members of the family 
agreed to keep it ijmali \vhc»ij the de¬ 
fendant claimed partition of it in a pre¬ 
vious suit and siiceecHleil in effecting 
parrlition. IMIISAMAT Hinj WAIIIO- 
IINNISA V. HAlUj DIlKl* NAP A IN 
PRASAD (Patna) (F. B.) ... ...1174 


-, suit—Issue between co-Defen- 

dants—Previous partition suit institu¬ 
ted by thipd parties against present 
Defendants and the vendor of the Plain- 
' tiff—Issue regarding the share of the 
Plaintiff’s vendor being subject to other 
Defendants’ moknrari raised but expun¬ 
ged—Final decree in the previous parti¬ 
tion suit passed on the basis of the 
ipolj^nrAri interest and allocation made 
thereunder—Bar of ros jndirala, to pre¬ 
sent ?uit—Explanation IV of sec. 11, 
Civil Prccedure Code (Act V of 1908)1. 

In a previjj,us parlition Riiii insfifufcd * 
by Y against i.ho presoiif Plaintiff’s 
vendor T and the present Defendants, 
on issue was raised as to iho share of 
T being subject to the mokurari inter¬ 
est of the other Defendants but was ex¬ 
punged by tho order of the (^ourt. But 
when tho partition was actually carried 
into effect the present Defendants were 
allotted possession not only of their 
proprietory share but also the mokurari 
of the share which they claimed to hold 
under the daughter of T. In a subse¬ 
quent partition suit instituted by the 
vendees of T against tho Dtifendants for 
a declaration that T’s share was not 
subject to any mokurari and for allott¬ 
ing to the Plaintiff? a separate takhta 
out of tl^ takhta which was allotted to 
tho Defendants in the proiMous suit. 
Held —^Thot the question was not ex¬ 
pressly decided in the previous suit and 
it was impossible to hold that a decision 
might and ought to have boon obtained 
in the previous partition suit by T or 
the present Plaintiffs, and that the De¬ 
fendants -failed to make out that tho 
Plaintiffs wore barred by the riil^i^of 
re* judicata. SYKD LATIP HUSSAIN 
V. HASDEO SIN(m (Patna) ...1177 

suit—Omission by I’laintiff 


to put in some properties in the list of 
joint properties in plaint—Dismissal of 
suit—Power of amendment by original 
as well as Appellate Court. See Civil 
Procedure Code, sec. 153 ... ...127G 


- suit—^Plaint, facts to be 

stated in—Preliminary decree—Costs. 

See Pleading ... * ... ... 310 


-cost* in, before preli¬ 
minary decree when Defendant success¬ 
fully contests Plaintiff’s claim for par- 
^tition.l That although ordinarily in a 
suit for partition pure and simple the 
parties have to bear their own cibsts of 
the suit up to the stage of the prelimi¬ 
nary decree tho Plaintiff must in this 
case pay the costs of the Defendants who 
. have successfully contested his claim for 
^partition. LOKE. NATH SINGIIA v. 


T’ARTITION- concld, 

DJIAKESJIWAR I’RDSAD NARAYAN 
SINGH ... ... ... ... 61 

I’AKTITION ACT (IV of 1893), sec. 2. See 
Partition ... ... ...1300 

I’ARTNERSIlir-Partner if entitled to In¬ 
terest on advance made.] Tho Appel¬ 
lant and tho Hes]>ondi‘nt were partners 
who agreed to coniributo an equal 

a mount • of ca pi (a 1 bi . 

pellant contributedtl 
amount than tho 
a suit for disfloluY^ 
adjustment of 
general rule that 



partners is not »allowed 
express siiiJiilation or* 1 
course of dealing between 
as shown by the partnership books^ 
trade custom to tho contrary, has 
engrafted an important qualification, 
namely, that nii advance by a partner 
to tho firm is treated not as an iiicrcaso 
of its capital but rntlnu* as a loan on 
which interest should bo paid and that 
subject to any agreement between the 
liarties initorost is payaVde 4>n money 
paid or advanced b^' one partner for 
partnership purposes beyond tho 
amount of capital which ho had agreed, 
to subscribe. That the Respondent who 
claimed tho benefit of the profits wliicdi 
accrued from tho sums advanced to the 
p«artnership business by the Defendant 
was bound in justice to make an allow¬ 
ance for interest on those sums 
to the partner. OODINDA CHANDRA 
BASAK V. HARIDAS BASAK ... CM 


Death of partner leaving 


Will—Executor if competent (o sue for 
dissolution before probate obtained. 

See Limitation Ordinance ... ... 833 


Hindu joint.' family carry¬ 


ing on business in, t'ontract by family if 
terminates with death of coparcener. 

See Brokerage Contract ... ... 708 

EAirry, power of Court to strike off and 

add to. See Civil TVocedure Code, Or. 

1, r. 10, cl. (2) ... ... ... 752 

—-Power of appeal Court to transfer 

Defendants to category of Plaintiffs. 

See Limitation Act. s. 14 ... ... 522 

PATNA HIGH COURT—Calcutta High 
Court, decision of, binding upon Patna 
High Court, until dissented from 
by Full Bench.] Tho dcciSinti hy » 
Divisional Bcmch of the Ciilcutta High 
Court is binding upon tho I'atiio. Higlj 
Court until dis*^ented iVom by a lull 
Hench. HARinAU MISSivK v. SYET> 
’MOHAMKD ... ••• ’ ••• 

_!_should ordinarily 

fidlow deuisions of the (^iJcu^a High 
Court. See Civil JVocedur© Code, Ore 
21, r. 95 

VL CODE. sw. 191—Verification if evi¬ 
dence. See Civil I’roccdur© Code. Or. 

9, r. 66 ...1182 

PKNAI.TY imposed by Revenue authority 
under Statutory powers* suit to recover 
by Secretary of State if lies where no 

13 
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rJ-JNAJ/rY“ contd. 

provision for rocovory by 8111110101*7 
process. See Court Fo.ss Act, s. lUE r» 0 i 

PLEADER, accoptaiico by, of Vakalat- 
uama—Endorsetnent ot accept mice in 
writing if necessary. See Vakalatnama 287 

-, admission by, if binds client. 

See Attorney ... * ... ... 995 

- lh*ofessional misconduct. See 

Legal Pract^w2Wv® 

-iA_^grautth<)n belwcen one of 



tb^iits and IMaintifT’s 
’“•omiS'O of suit, if 
4 ?e. See Evidence 


...1217 


whait should state— 
to state facts necessary for 
DX' naants to meet at the trial, effect 
of^i'Reliance by Plaintiff on inconsistent 
rights alternately—Plaintiff if can al¬ 
lege facts destructive of each other— 
Partition suit—Preliminary decree- 
Costs.] Tho Plaintiff commoncod an 
action for partition on tho allegation 
that he was entitled to fourteen and a 
half annas share of the property in suit 
while tho Defendants contended that 
they had acquired a good titlo to a two 
annas share. 'I'he plaint did not narrate 
■the history of the title of the Plaintiff 
nor did it mention the deeds whereby 
the title had devolved on him. The 
Plaintiff did not make a definite case iu 
the plaint but sought at tho trial to 
develop two inconsistent cases on the 
testimony ot two different sots of wit¬ 
nesses. ()biection was taken by tho De*- 
feiidants on the ground of defect in tho 
plaint but the Subordinate Judge pro¬ 
ceeded with the trial. ITc found in 
favour ^of the Defendants and allowed 
them the-full amount of costs on the 
value of the suit. Against the preli¬ 
minary decree the Plaintiff appealed. 
Held —That in the plaint the riaintitf 
UHS bound to state the nature of Uio 
deeds on which ho rt'Ked in deducing 
Ins title from tho person undor whom 
ho clniniod and to shf)W the dev<iln<ion 
of the ostale to himself. Philipps v. 
Philipps, 1 Q. 11. D. 127 (1878). Derby¬ 
shire V. Leigh, 118%) 1 ij. H. 554 and 
Davis V. James, 2ti Ch. D. 778 (1884). It 
is ttbsolutoly essential that the pleading, 
jiofc to be embarrassing to the Defend¬ 
ants, should state those facts which 
will put th^ Defendants on their guard 
and tell them what they w-ill have to 
meet when the case comes on for trial. 
This much the Plaintiff is bound to do 
though he need not set out the evidence 
where^ he proposes to prove the fact: 
which^ive him the title.' Williams v 
Wilcox, 8 A. K. 831 0838) and 
Gautret v. Egerton, L. R. 2 C. P. 371 
(1867). A Plaintiff may in certain oir- 
rumatances rely upon several different 
rights alternately though they may lie 
inconBistent. Narendra Nath v, Abhoy 
Churn, I. L. R. 34 Cal. 51: a. c. 11 C. 
W. N. 20; 4 C. L. J. 437 (1906), Phillips 
V. Phillips, 4 Q, B. D. 127 (1878), Berdan 
V. Greenwood, 3 Ex. D. 255 (1878), Haw- 
keiley r. Bradlhawi 5 Q. B, D. 303 (1880) 
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PLEADI^OS—contd. 

and In re Morgan, 35 Ch. D. 496 (1S87). 

But the Plaintiff cannot be permitted 
to allege two absolutely inconsistent 
state of facts each of which is destruc- * 
live of the other. Mahamud Bux v. 
Hossein Bibi, 1, L. R. 15 Cal, 683 (1888). 

That in the present case the Plaintiff 
should not have been allowed to pro¬ 
ceed on the plaint as framed but should 
have been called upon to specify fti his 
statement of^ claim tho nature of the 
deeds and transactions from which he 
deduced his title. That the order for 
costs on the full value of the suit could 
not properly be made at the stage of the « 
preliminary enquiry when the matter iS' 
controversy related only to a half anna 
share in the property. MOTILAL l^OD- 
DAR V. JDDHISTIR DAS TEOR ... 310 

Plaint verified if evidence— 


Verification, object of. See Civil 
cedure Code, Or. 9, r. 6 ... • ...1TJ2 

Accidental omission in plaint 


of portion of claim—Court’s power to 
reserve portion of cause of action— 
Amendment of plaint which would de¬ 
lin'vo Dt'fendant of plea of limitation if 
should bo allowed. See Civil Procedure 
(’ode. Or. 2, r. 2, Kub-r. 3 ... ... 17.5 

Allegation of fraud—Fraud 


difl*<»reiit from lhat alleged in plaint if 
may be relied on. See Fraud ... 638 


, Declaratory decree if may bo 


granted under cover of a iirayor for 
“furlhor relief in the plaint. See 
Hindu Law—Woman*8 Estate ...1323 

Defendant admitting Plaintiff’s 


title, in written statement, though 
claim notified before suit—Suit if may 
be dismissed for want of ca%ise of ac¬ 
tion.] Tho fact that the Defendant 
docs not in his written statenirnt demy 
the IMa in tiff’s title to land of which 
I’laintiff has suod for recovery does not 
show* that tho Plaintiff had no cause of 
action. Where, therefore, it appeared 
that tho Defendant did not at. any time 
before the institution of the suit admit 
(iWPlaintiff’s title to the lands in suit, 
although Plaintiff served him w'ith « 
notice of his claim. Held —^That this 
Court w'us not justified in dismissing tho 
suit on the ground of want of cause of 
action, merely because the Defendant 
in his written statomont admitted 
T’lain^ ff’fl title. GANGADA,S SIL v, 
THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL ... ... 636 


-. Amendment of idaint which 

w;ould deprive Defendant of plea of 
limitation, if should be allow*Pd. Sea 
Civil Procedure Code, Or. 2, r. 2, sub-r. 3 475 

- 7 ”, Power of amendment of plaint 

Kv original as well afl Appellate Court.* 

See Civil Procedure Code, e. 153, 

C . ’ ' 

—issue not raised in, if may be 


» V UUV AM'ACTVU am, ** MAW.f MV. 

allowed to be taken in second appeal. 

S«8 Remand ... ... ...124^ 

-^- Change of oaae in second ap¬ 
peal. See Co-sharer ... ... ...\258 
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P LE Al^I N G S— con cl d • 

-— Title by adverse possesMon iu»t ) 

pleaded, if may be allowed in the 
^ Court of Appeal. See Trespass ... 773 

l^LEADING PROOF, vurianco be¬ 
tween. See Contract ... ... 6(i 

—^——-, variaueo be- 

, t\^eeu. See Estates Partition Act, s. .31!) 

-■-^ variance be¬ 
tween, when fatal to suit—Variance not 
affecting cardinal poinfis in issue— 
Nature of the principle—Question one of 
circumstances rather than of law—Ap¬ 
plication of the principle in an abstract 
'^ay leading to error of decision on the ! 

merits—Trial Judge’s appreciation of I 

witnesses examined in his presence, | 

value of.J When a sum of tuoney due by 
A to 11 was entered in li’s account-book 
, us haviiijg been paid on 5th Novombt'i* 

*1‘.)UY in cash, but ll's case was that it 
w'as •liquidated by a promissory note 
w'hich how^ever bore date the 7th Novem¬ 
ber 1907; and whilst A alleKed that the • 
imyniont was in fact made on 5th 

November in cash and the note of 7th 
November was n forgery, B and bis w'it- 
iiesses throughout the trial insisted that 
the date of the transaction w’as the 7th 
and the note w’^as signed then, but the 
evidence an<l circumstances of the case 
showed that there was no payment in 
cash and that the promissory note was 
genuine, but had been executed not on 
the 7th but on the 5th—the entry in tho 
account-book to tho effect that the pay¬ 
ment was in cash being satisfactorily ex¬ 
plained by tho practice of entering pay¬ 
ments by promissory notes as payments 
"in cash"; Held —That the variance of 
the case established from the case 
pleaded in the plaint fas to the date of 
tho not^, was not fatal to B’s suit to 
enforce the promissory note, in which 
the cardinal points to be decided wore 
whether the debt had been paid in cash 
and whether *tho note was a forgery. 

That the High Court in relying for the 
dismissal of the suit on, amongst other 
ground.s. that of variance l>et\veen plead¬ 
ing and proof had applied th at p riii- 
ciple in an abstract and unsati^fllfctory 
% way which hod misled them in estimat¬ 
ing the merits of the case. That tho 
question, in ultimate analysis, w'ns one 
of circumstances and not of law. That 
the evidence adduced in suppoi*t of the 
transaction having been effected on the 
7th November was not necessarily per¬ 
jured or fabricateil when it appeared 
that, (he statements of witnesses and 
c-ntries in account-books mierht be due 
to bonA fide mistake. HAJI TTMAR 
ABDT^L RAHTMAN v. GTTSTADJI 
MrNCHER-Tl COOPER (P. C.) ... 297 

POSSESSION, proof of, if suffieient for 
^ the Plaintiff in an action in ejectment— 
Previous po.sse^sion alone if will entitle 
Plaintiff to a decree for possession. See 
Trespass ... ...'• ... 771 

---^ long continued, if gives 

rise to a presumption of transferability 
of tenancy. See Ejectment ... ...1113 

jri— - and title, euit to establish, 

^ SJhether suit for mere declaration— 

WUlnta lnabillty^ liWiether catehlng fish ) 


l^agt 

lH)SSESSIOX - contd. 

in a streamlet amounts to dispossession.j 

Where the Plaintiff's in a suit establish 
their title to a village and also that 
they have been iii possession of it and 
of a streamlet whic^h lies w'ithin it, but 
that the I'laiiitiffs* posscssiem has been 
disturbed iiia^igiiuch as the Defendants’ 
people have caught tNh in it. Held— 
That iiiulcr such circuiiisluiices the 
Plainlifl's' suii for a.n'gxc declaration 
is maintailiable. Defcmln 

ants are found to' 
right to catch fiid 
otiler persons 
IJial net w'ould nln 
turbance of possession 
possession nor would 
person.^ have at times can^t 
streamlet bhew that the Plainfl 
bc'Cii disi>osscsscd. At most the caT 
of (ish in the streamlet would bi'- a di — 
(urbauco of posses.siou. SAHDl-X) DAI- 
BHAGAT V. KESHO MGllAN THAKI R 
(Patna) ... ... ... ...1274 



-^ joint, suit to recover, when 

lies—Ouster by co-sharer. See Co- 
sharor ... ... ... ...1258 

-, wrongful, of land, parly taking, 

cannot invoke the doctrine of estoppel or 
acquioscoiico in his favour. See Ac¬ 
quiescence ... ... ... tJ.57 

T*RE-KMPTION— Property, partition of, 
after institution of suit but before decree 
—Plaintiff if entitled to decree—Court, 
if should take notice of matters which 
come into existence after suit —Tulab-i- 
niiiasibat, erroneous statement as to 
price in, if invalidates—Review on 
ground not before taken, when allowed 
—Suits Valuation Act (VII of 1887), 
s. 11—Valuation—Appeal—J urisdiction. j 
.Sa!idcr.son, ('. J. and Muokt^rjee, J.-- 
The right of the J’lain tiff* to get pre¬ 
empt ion must exist not only at tho time 
of the sale, but also at the time of the 
iiistitiition uf tho suit, and ilinally up 
to and at the date of 'the decree of tho 
trial Court. A judgment passed by tho 
High Court on second appeal was re¬ 
viewed on a ground not taken at any 
previous stage of the proceeding, when 
the ground raised a pure question of law 
which did not depend for its determina¬ 
tion upon the investigation of new fact.s 
and when the alTeged error was appa¬ 
rent on the face of tho record. Con¬ 
necticut Fire Insurance Co. jv. Kavan- 
nagh, 11892] A. G. 478 at p. 480, referred 
to. Per Mookerjee, J.—The decree in «- 
suit should ordinarily conforxn to the 
rights of (ho parties as they stood at 
(he date of i(s in‘^li|utioii. But there 
are cases when it incumbent upon a 
Court of .hist ire to take notice of 
events ivliicli have happfuied since tho 
institution of the suit and to mould its 
decree ac&rdiiig to the circumstances aS 
they stand at the time the decree is 
made. This principle will be applied 
where it is shown that the original 
relief claimed has, by reason of subse¬ 
quent change of circumstances, become 
inappropriate or that it is necessary to 
base the decision of the Court on the 
altered circumstances in order to shorten 
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J•)!* JJ-KiVi PTl ON - contd. 

llti^utiun or to do coumlete justice be¬ 
tween the parties. Per Shurfuddui 
and Roe, JJ.—For the performance t)f 
the talabi-i-muasibat what is iiece.ssury 
is an expression by the pre-einptor in 
clear and explicit terms that he demands 
to make the purchase and it is nut 
necessary that he should, at the time 
of the performance of the ceroinony, 
make any of the price. Whore 

j!^talab, tho claimant, 
i inform a ti oil, umlcr- 
*qh the ceremonies 
, * fully performed, 
^talab was validly per- 
, litift*, suing for pro- 
^d*his suit at Rh. 4,500, the 
, Vliich, aceurdiiig to his inforiii- 
atiJi proijerty had been sold to 

the JWendant. The suit was dismissed 
l>y .the Snboi-dinato Judge but decreed 
nil appeal by the District Judge wh(», 
however, found that the real value of 
Ihe properly was over Rs. 6,000. On 
second appeal it was urged that having 
regard to the value of property ns 
found by the District Judge, appeal lay 
to the High Court and not to the Dis¬ 
trict Judge, but the point was not taken 
in the memorandum of appeal. Held, 
per Sharfuddin and Roe, JJ.—^Tliat 
this objection should bo overruled, in 
view of sec. 11 of the Suits Valuation 
Act, and that the decision in Raj 
Lakshmi Dasee v. Katyayani Oasee, I, t. 

R. 38 Cal. 637 (1910) was di-stingiiishable 
from the present case as in that case 
the suit was iiilentionally and gros‘-l.v 
undervalued. NHKT MIAN v. AMHTCA 
SINGH ... ... ... ...1099 



-, suit by Hindu—Mahome- 

dan law of sale, whether applicable^ 
Sale complete, when—Ceremonies neces¬ 
sary before pre-emption, compliance 
with—s. 37, Act XII of 1887.1 Per 
Munic;k, J.—There being special custom 
pleaded, a case where pre-emption is 
claimed by a Hindu must bo tried on 
the principles of justice, equity and 
good conscience under .sec. 37, Act XIT 
of 1887. As a sale is not complete till 
legal ownership pa.sses, no matter 
whether there has been payment and 
delivery, the pre-emptor*s title in the 
case of a property worth moro than Rs. 
100 does not nccnie till after registra¬ 
tion. It would be ag;pinst equity, justice 
and good conscience to applv in such a 
case the Mahomedan law of sale which 
is no longer in force and to attach to a 
mere contract for sale an incident which 
the Mahomedan lawyers intended 
to attach only to an actual sale. The 
performance of the two formalities 
talabi mawasibat and talabi Ishtishad 
can be combined, but it "is esscmtial that 
the talabi ifhtishad should refOT express¬ 
ly to the talabi mawasibat as having 
been dulv made. Najmunnessa v. Ajaib 
All Khan, I. L. R. 22 All. 843 (1910), 
Janki v. Girjadat, I. L. R. 7 AH. 482 
(188.5), Begum v. Muhammed Yakub, T. 
L. R. 16 AH. 344 (1894). Jadu Lai Sahu 
V. Janki Kaer, T. L. R. 85 Cal. .575 (1908). 
and Budhai Sardar v. Sonaullah Mfrdha, 


Toffe 

J ‘JJ I ]-EMrT10N— concld. 

19 C. L. J. 604: s. c. 18 C. W. N. 890 
(1914), referred to. Roe, J.—The test to 
iippl.y In these cases is, was the sale, in • 
the eyes of the contracting parties and 
the pre-emptor, complete. If it was, it 
was lied necessary for the pre-emptor to 
wait till rcgistralioii before performijeg 
the ceremony of mawasibat. KHRYALI 
intOSAD alias JAGDIP NARAIN v. 
AfChLTCK , NAZARUL ALXJM 
(Patna) ... ... ... ...1048 

----, decree for—Price for pre- 

emotion directed to be deposited within 
one month—Decreeholdcr's applicatioru,^ 
for extension of time granted—Deposit 
made within extended time—Civil Pro¬ 
cedure Code (Act V of 1908), Or. XX, r. 

14—s. 148, C. P. C.—Court's jurisdiction 
—s. 115.] On the last day fixed for the 
dfq>osit of money by a decree of 
omptiou, the decree-holder applied for 
exl elision of iinio to make the deposit 
^ and he deposited the amount within the 
extended time granted to him (ex 
parte) by the Court, Held —That the 
(^nirt had jurisdiction to extend the 
time. The High Court declined to in¬ 
terfere under sec. 115 of the Civil Rrc^ 
codure Code. ARXT MTTITAMMAD 
MIAN V. HARD MTTCKTJT TERTAP 
NARAIN (Patna) ... ... 860 

PRKIilMTNARY DKtTtER, appeal prefer¬ 
red against, after ftiinl decree passed, if 
lies. See Partition Suit ... ... 231 


appeal against 


—Final decree passed pending appeal 
against preliminary decree—No appeal 
against final decree—Whether appeal 
against preliminary decree can proceed. 

See Partition Suit ... ...1174 

PRESIDENCY TOWNS TNSOUVENCY 
ACT— (ITT of 1909), creditor if includes 
his benamdar under. See Sch. 11, ss. 25, 

20, 27 ... ... ... - 


Infants, if may be adjudicated insolvents 
under—Indian Contract Act (IX of 1872), 
ss. 68 and 247-1 Infants cannot be ad- 
iiiclicated insolvents under any circums- 
tancesT Sees. 68 and 247 of the Contract 
Act provides special remedies against tho ‘ 
property of an infant but that does not 
make an infant a debtor. Re 
PRASAD ... ... • ...lOfhi 


Jurisdi<Mon of Appellate Court to entor- 
iain jq/i licatioii for security for costs 
in appeal from onler in insolvency. See 
Costs ... ... ... ... 140 


ss. (8) (b), 


12 (1) (a). ]'?. See Sell. II, secs. 25, 

27 ... ... ... ... 




-f. 

application under, if may be ma 
ex ^partc’" Calcutta High Court In¬ 
solvency ■ Rules 17, 18, 19 and 30.1 Ap¬ 
plications under see, ^36 (1) m ^h© 
Presidency Towns Insolvency Act for 
examination of persons thereunder ar© 
intended to be made ex parte under tho 
Buies framed by the Calcutta 
Court under sec. IbkiJif the Act. To 
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PREHWOY. TOWNS INSOLVCY. ACT^contd. 
such applications r, 30 applies and not 
rr. 17* 18 and 10, tnd this view is suj)- 
^ ported by the English Jiaukruptcy Act 
(1914), 4 and 5, George V, Oh. 59 and 
the rules thereunder. In re KISSORY" 
MOHAN KOY ... ... ...1155 

-!-, s. 57 

—Transfer by insolvent prior to in¬ 
solvency to wife—Heiiami transaction 
—Transfer by wife to another after 
husband’s adjudication.] A husband 
transferred his share in his family 
dwolling-houso to his wifo without con- 
,“^ideration on the lllh November 1911. 

On the 27th of Eebruary 1912 he W'as ad¬ 
judicated insolvent and his wife on the 
12th of October 1912 transferred the 
property which had been so conveyed 
to her to the Appellant. Held —That 
' evAi assuming that tho Appellant had 
purclifised the property for valuable 
consideration and without notice of the 
adjiidicatJon of tho insolvent, tho trans- • 
for to the Appellant subsequent to ad¬ 
judication w^as void under sec. 57 of 
the l*residoncy Towns Insolvency Act in- 
asTUiLch as the transfer by the husband 
to tho wife prior to his insolvency was 
found to bo fictitious or benami and the 
cniisequonce w’as that the property had 
vested in the Oflicial Assignee prior to 
the transfer to the Appellant. Per 
Mnnkerjee, J.—No title by estoppel ac¬ 
crued to the Appellant as against the 
Official Assignee. The Official Assignee 
to w'hat extent representative of insol¬ 
vent considered. In re Slobodinsky 
11903! 2 K. B. 517* 524. and In re Hart, 
119121 3 K. B. 6. distinguished. In re 
SM. LAKKI PRTYA DASSl v. SM. RAI 
KESSORI DASSl ... ... ... 554 

-#-- s. 86 

person aggrieved.^' who is. See Pre- 
sidcMU'v Tow^ns Insolvency Act, Sch. II, 
sec^. 25, 20, ^11 ... ... ... 995 

--, S. 112. 

See s. 36 (1) ... ... ...1155 

-, Sch. II, 

ss. 25, 26, 27—Creditor, if includes his 
benanidar—SS. 12 (1) (a), 13, Ss. 8 (d)ri[bl, 

» and 86—Official Assignee, if may examine 
petitioning creditor’s claim and remove 
his name —Bonamdar, onus of proof of 
advances on own behalf—” Person ag¬ 
grieved.”] It is open to the Official 
Assignee after the insolvency to examine 
the claim of tho petitioning creditor 
and if he finds that in fact there is no 
debt due to the jietitioning creditor, ho 
must strike out the name of such credi¬ 
tor from the list. A ,benamdar is not 
entitled to claim as a creditor in the in¬ 
solvency. The persons" w'ho really ad¬ 
vanced the moneys should come forw^ard 
and prove their claims before the Court. 
•Miwkerjee, J.—The term ''creditor” ^ 
the Presidency Towns Insolvency Act 
does not include the banamdar of*a cre¬ 
ditor. Any person who makes an ap¬ 
plication to a Court for o diH*i.sion or 
any person who is brought before the 
Court to submit to a decision is, if the 
vd^cision goes against him, thereby a 
person aggriev ed that decision. 


Pagr. 

PKESDCy. TOWNvS 1N80LVCY. ACT—coficld. 
w'ithin the meaning of that expression 
in sec. 86 of the Act. KETUKEY 
CHURAN BANEKJEE v. SREEMUTTY 
8ARAT KDMARI DA BEE ... ... wr> 

l>RlMOaENITUpE. custom of. See CSrant 876 

PRINCIPAL AND AGENT— Fraud by 

agent, principal’s liability for—Act done 
within scope of agent’s^authority but 
for his benefit.] Undef^ thb'law of En^ 
laud, a xirpicipal is lia“ ' ^ 
of his agent actings 
his authority, whuii 
mitted fur the benefit^ 
or for tho benefit of Tj 
principle being based* iiiv7.9(| 
equity and good conscience is 
also in this country. Lloyd v. * 

[19121 App. Can. 716* and other 
considered. SHKIMAN KHAN 
ALTMEDDI 



- Business of 

money-lenders and financiers—Agent’s 
authority to guarantee advances to con¬ 
stituents by others—Pledging security 
for principal—Construction of power— 
Necessary implications arising from 
nature of business—Nature and extent 
of authority, practice among money¬ 
lenders, as evidence of—Benefit from the 
transaction, if essential—Onus.] Whero 
an agnnl of a firm carrying on a general 
money-lending business, w^ho had express 
auihoriiy "to borrow money from any 
bank or banks* firm of firms, person or 
peisoiiH, either w'ith or w'ithoul pledge of 
securitic's for moneys advanced to vari¬ 
ous persons," guaranteed a loan iiuido 
to a constituoiil of tho firm by a third 
parly. Held —In a suit by the latter 
against the firm, that tho firm was bound 
by the act of the agent. Tliat tho 
authority of tho agent to enter into the 
traiisiirtion was to bo found in the docu¬ 
ment itself by necessary implication 
from tho nature of tho business, with 
Ihe general management of which ho 
was entrusted. Bryant v. La Banqua on 
Peupic. [18931 A, C. 170, 177, followed. 
That the authority to borrow implied 
an authority to pledge the credit of the 
firm for the purpose of obtaining or 
securing advances from others to con¬ 
stituents, Held further —That if author¬ 
ity is established, the mere fact that the 
principal did not receive benefit 

do<*s not rid him of his liability. THE 
BANK OE HENGAT. v. RAMANATH- 
AN CHETTY (P. C.) ... .. 329 

---, Broker liable 

as principal- <’listoni of Calcutta Gunny 
Market. See Broker ... ... 3(',5 


--, Principal, suit 

bv. againstwagent for accounts—Limita¬ 
tion-Limitation Act (IX of 1908), Art. 

89.1 'Tho Plaintiff as principal sued the 
Defendant as agent for accounts. Tlio 
agency was created in 1896 by a regis¬ 
tered document which provided that ac¬ 
counts were to be rendered at the end 
of each year, the agent also hypothecat¬ 
ing immovable property as scHJurity. In 
1897 the Plaintiff transferred the pro- 
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I'llINClPAL AND AOENT—contd. 

perty to hifi wife who in 1899 retrann- 
ferred the property to her husband. 
The agency was terminated in 1910 and 
the suit was lirought in 1911 for ac¬ 
counts from 1899» Held —^That a new 
agency was created in 1899 irrespective 
of the agreement of 1890. That Art. 89 
of Iho Limitation Act was applicable to 
^*ie case and as in this case there was 
demand and refusal during the coii- 
’ iiuugnce and as the suit 

throe years of the 
Toy terminated the 
titled to the accounts 
m KANTA BAINLK- 
^ V. NAWAB ALI 

SIBT ... 35G 

nilVY'^^OllNriL OKDKR, application to 
enforce—Limitation. See Limitation 
Act, Sch, J, Art. 183 ... ...1051 

INxOBATK, double, duty if payable on. 

See Court-fees Act, s. 19C ... ... 472 



■COCKT^S decision on matter 


within its jurisdiction if roversiblo by 
another C’ourt. See Specific Kelief Act, 

8. 42 ... ... ... ' ... 738 


decision of, on matters 


other than genuineness of Will, if con¬ 
clusive. See Specific Kcliof Act, s. 42 ... 7.38 

TKOBATB AND ADMINISTBATION ACT 
(V of 1881), s. 83—Probate case— 
Procedure,] Sec. 83 of the Probate 
and Administration Act read with 
Or. 23. r. 3, C. P. C., merely means 
that in a probalo case the Civil 
I'rocedure Code so far as possible deter¬ 
mines the procedure of the Court. 
I’hese siM^tions nowhere say that it is 
competent to the CJourt to allow the 
parties to divide the testator’s properly 
without proving the Will. Kunja Lai 
Chowdhury v. Kailaeh Chandra Chow- 
dhury, 14 O. W. N. 1068 (1910) and 
Saroda Kanta Dais v. Gobindo Mohan 
Oats, 12 C. L. J. 91 (1910), referred to. 
Therc^ can V^e no dismissal of a probate 
case in accordance with the terms of a 
jietition of coinjiromise between the pro- 
pounder and objector. The main issue in 
such a case is whether or not the Will 
has been proved and the only effect of 
a compromise is to reduce a contentious 
proceeding into one which is not conten¬ 
tious, but this «loes not absolve the Court 
from the task of either granting probate, 
or refusing it. If a compromise has been 
made and the objector withdraw's from 
the contest, the Court will grant probate 
in common form, but the Court caiinr.t 
dismiss the case altogether and embody 
the terms of the compromise as if the 
decree was one capable of execution by 
him. HARTHAH MISSER SYED 
MOHAMED (Patna) t,.. ... 986 

St. 86, M 


—Administrator's application to sell, 
granted against opposition—Appeal- 
Order if appealable as decree or 
irrespective of whether order decree 
or not—Interlocutory ordere under 
the Act, if appealable.] A Hindu 
widow who had obtained Letters of Ad¬ 
ministration 'to the estate of her" de- 


PRO. AND ADMINISTRATION ACT—eontd^ 
ceased husband applied under sec. 90 of 
the Probate and Admini si ration Act for 
permission to'sell the dwelling-house for 
the purpose of satisfying debts. The 
application which was opposed by the 
reversioner having been granted, the 
latter appealed. Held—Per D. Chaiter- 
joe, J., that the order was a decree as 
defined in the Civil Procedure Code ami 
was appealabls as such. Quaere —Whe¬ 
ther sec. 86 of the Probate and Ail- 
minist ration Act in making orders of 
the Probate Court “ appealable iiinjio* 
the rules coiilajned in the Civil Pnaje- 
clure Code ” iiieuns only that the proee-*"* 
dure in such appeals would bo us in 
appeals under the Civil Procedure Code. 

Per Beachcroft, J.—An appeal lay un¬ 
der the terms of sei;. 86 of the Probate 
and Administration Act irrespective^r)1 
whether the order was a decree or not. 
SARA!' CHANDRA PAL v. BENCDE 
/ KUMARl DA8S1 ... ... ... 28 

PROVINCIAL INSOLVENCY" ACT (III of 
1907), sec. 37—Mortgage to creditor, 
challenged as preference—Preference to 
be shown intentionally fraudulent—Pres¬ 
sure—Previous understanding.! In or¬ 
der to determine w'heiher an insolvent, 
at the date of a transaction sought tt» 
be annulled under sec. 37 of the Insol¬ 
vency Act, was unable to pay from his 
own money his debts as they fell due, 
money locked up which may bo ivuli¬ 
able at a later period for the pay'ment 
of debts cannot be considered. But fj-oin 
this it does not follow that all unliqui¬ 
dated assets of the debtor must for that 

f iurposft be excluded from consideration, 

n re Washington Diamond Mining Co., 

[1893 ] 3 Cli. 95 at p. 101, referred to. A 
|)reference to a creditor to coino with¬ 
in the prohibition of sec. 37 must be 
shown to have been fraudulent, with re¬ 
ference to the state of mind of the 
debtor. Sharp v. Jackson, [1899] A. C. 

419 at p. 421, referred fo, A preference 
given under pressure is no ground for 
annulment under sec, 37. Such pressure 
nee d^ n ot be threat of criminal proceed¬ 
ings^" Threat of civil .suits would equally 
take away from its .spontaneous charac¬ 
ter. A previous oral agreement to mort¬ 
gage sufficient property would take a 
mortgage given later on out of the opera- 
tion of see. 37. NRTPENDRA NATH 
SAHr V. ASlfllTOSH GHOSH ... 420 

PROVlNi l.VL SMALJi f^AXTSE COTTRTS 
ACT (IX of 1887), s. 23 (l)-Return of a 
plaint under—High Court’s power of 
interference—Sec. 25, Provincial Small 
Cause Courts Act, sec. 115, Civil Pro¬ 
cedure Code (Ac# V of 1908), and sec. 

107, Government of India Act of 1915.| 
Where a Ihovincial Small Cause Court 
returned a plaint for presentation to a 
p4oi>er Court on the ground that flie‘ 

“ suit .mvolv^ a question of title which 
should be tried in a regular suit ” and 
the Plaintiff thereux>on moved the High 
Court and obtained a rule, on a preli¬ 
minary objection taken that tho order 
under sec. 23 (1) is not covered by sev*, 

25 cd (he Provincial Small Oauso (yourts'* 

Act: Held —'rhut a good deal of 
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TRO. SMALL CAI'SK COT’RTS ACT-contd!*’^" 
distinction between disposing of a case 
and deriding a case. A case is something 
less definite than a suit. The meaning 
* of the word ''decided” as held in Subal 
Ram Dutt v. Jagadananda, IH 1^. W. Is’.* 

403 (liH)0), approved. Umesh Chandra v. 
Rakhal Chandra, 15 C. W. N. fi0(5 (1011). 
referred to. Under sec. 115 of the ('ivil 
Procedure Code the Jligh Coxivi would 
only interfere if the question were ono 
i»f jurisdiction. The 4l'iilc‘ut(a High 
ConrPs powers under the Charter Act 
have been exercised, with few excojitions, 
only in cases w'hi*re jurisdict ion has been 
exceeded or the Judge has ignorantly or 
perversely refused to exorcise or made 
only a colourable pretence at exercising 
jurisdiction vested in him by law. This 
limited power should be exercised only 
when irreparable injury would be 
caAsed to one of the litigants if matters 
wera not set right. Chandi Ray v. 
Kripal Ray, 15 C. W. N. 082 (1911). and 
Amjad AM v. AM Hussain Johar, 15 C.» 

W. N. 353 (1910), referred to. Sec. 23 
(1) of the Provincial Small Cause Courts 
• Act is designed to moc^t cases in which 
a iSinall Cause Court Judge is satisfied 
that the question of title raised is so 
intricate that it should not be decided 
summarily, but in a ('ourt in which the 
evidence is recorded in full and the deci¬ 
sion is open to appeal. The matter is 
one of discretion, and where discretion 
is vested in a Court, it is not open to 
interference unless it has been exerciseil 
ignorantly or perversely. BAHU GANGA 
PIfASAD V. NANDUKAM (Patna) ...1080 

-, s. 25 

—Suit for delivery of cattle, specific per¬ 
formance of the contra<‘t or compensa¬ 
tion—ISfaintainability. See Specific Ke- 
Mef Act.jS. 12 ... ... ...1020 

-, s. 25, 

revision by High Court under—Finding 
of fact, interference with. See Civil 

Procedure Code, Or. 46, r. 7 ...1110 

-. 25. 

See s. 23 (1) ... ... ...1080 

--:-. Sch. 

II, Art. 15. See Specific Relief Actry, 12 1020 

•PliBTJC DRAIN, filled up, if becomes 
public way. See Way ... ... 773 

-POLICY, agreement to compound 

criminal case compoundablo with leave 
of Court only if opposed to. See Agree¬ 
ment ... ... ... ... 946 

- TRUST. See Trust. 

-WAY, public drain when filled up 

if may become. See Way ... ... 773 

- WORSHIP. She Trust. 

PURDANASHIN LADY, dealings with— 

Independent legal advice. See Specific ! 
Performance ... ... ... 029 

-, Person truyted 

by her «at manager and managing tier 
properties, but acting adversely to her 
interests, acts of, if bind her-—Fiduciary 
relationship—Betrayal of trust—Fraud 
by fiduciary, when may be condoned— 

^ ^Nullity—Sham arbitration proceedings 
' and award-^Limttatlon, if applies to de¬ 


em 


rURDANASHlN LADV-contd. 

fence—Time for recovery to run from 
termination of relationship—Family ar¬ 
rangement, award if may be upheld as.] 

Jl, a Hindu, wdio had separatinl from his 
brothers, acquired considerable projierty 
by money-lending and died in 1892 leav¬ 
ing a widow K and several daughters and 
a daughter’s son V by a predeceased wife. 

K, who was not a woman of buisiness, 
came under the inlluence of F, a separij^- 
od brother of H, and F inanagod liq^ 
properties and K believed that he 

acting as her . .. 

1905. Shortly after 
liision w^ith P got up etaiSSi 
proceeding, which 
by which the properliiS lei>gi 
divided up amongst the varioiifl 
of the family, K receiving only if 
The true nature and effect of tHT pro¬ 
ceedings were concealed from her and 
she was misled and betrn 3 *^ed by F and 
both of whom had interests adverse 
to her and wore acting in their own in¬ 
terests. Ill a suit by another member 
of the family to enforce, in his right 
under the award, a mortgage effected by 
F from advances made out of properties 
left by 11, K denied the Plaintiff’s title 
altogether and claimed the entire mort¬ 
gage money in her right as the W'idow 
of H. Tho High Court held that the 
arbitration was a sham, that it had 
not b(*en shown that K had any inde¬ 
pendent advice or understood tho effect 
of the so-called award on her interests 
and believing that she never know^ingly 
consented to the division of her hus¬ 
band’s estate dismissed the suit. Held, 
by the Judicial Comririttoe (without 
dissenting from the conclusions of the 
High Court), fhat from the death of 
K's husband, F stood to her in a fiduci¬ 
ary relationship which continued till ho 
died and she w^as entitled to receive 
from him a full disclosure of nil the 
affairs which concerneil her. That F 
having betrayed the confidence K re¬ 
posed in him, tho question in the case 
w’as not whether K kpew what she was 
doing, had done or proposed to do, but 
how her intention to act w^as produced: 
whether all that care and providence was 
placed round her as against those who 
advised her, which from their situation 
and relation with respect to her. they 
were bound to exert on her behalf. 
That fraud, such as there in thivS 

case, could not be condoned unless there 
was full knowledge of the facts and of 
the rights arising out of those facts and 
the parties w^ere at arm s length. 
Huguenin v. Baseley, 14 \ es. Jtm, ,..73 
(1807), and Moxon v. PaV"*. « ^App. 

881 (1873). referred to. lhat the Indian 
Limitation Act was no bar to her de¬ 
fence, anej^even if she were suing to re¬ 
cover property of which she was deprived 
by the award, time would not, under 
the circumstances of the case, begin to 
run against her until F died. That the 
award regarded as an award, or as a 
document embodying a family arrange- 
ment was a nullity. SRI KISHAN LAL 
V, MUSSAMAT KASHMIRO (P. C.) 957 
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I>U1H)A\ASII1N LA1)Y“ concld. 
-» document exe¬ 
cuted by—Suit for cancellation on the 
ground of fraud. J The IMaintiff a 
purdanashin lady executed a couveyaiico 
in favour of the Defeiidaiil, the" ctm- 
uideraiion for which couhiisted of money 
due on a mortgage bond prgviouyly given 
by her to the iiurchaser and an addi- 
tional sum paid at the time of sale. 11 
axipcared that on the mortgag€‘ bond she 
roto with her own hand ‘^'this bond 
Executed by riio is correct " and then 
^milarly on the cuti- 
this deed of sale 
be 11 tod is true atid cor- 
arid ratified by me,” 
_I»d her signature. She 
L suit for caneellation of the 
^ico on the ground of fraud. In - 
J^iaint it was alleged that the De¬ 
fendants who were agents of the l^laiii- 
tiff got the mortgage Imiid and the deoil 
of sale signed by her without the docu¬ 
ment being read out and exxilained to 
her, that she did not get any jiidepend- 
' ©nt legal advice in connection with tho 
documents and did not get any considera¬ 
tion for them. In her deposition the 
Plaintiff stated t^iat she had iml her 
signature on blank sheets, which had 

^ Kubset[uently been filled up without her 
knowledge or consent by the Defend¬ 
ant and turned into tho mortgage bond 
and the salo deed. Held— 'J’hat as tho 
documents undoubtedly bore the I’laiii- 
tiff^B signature the burden w^ns upon her 
to establish that tho recitals contained 
therein were untrue. J1ANSJI?AM v. 
PANCFIAMl DASl ... . VM 

1‘UTNI TxVIiUQ. sale of/ in execution of 
decree for arrears of rent—Iiurchaser if 
liable for arrears previous to confirma¬ 
tion of sale. Sec Sale ... ... 7V) 

'‘PXTTRA POLITRADl/* meaning of. See 
Grant . . ... •.• H7() 

‘a^IJTU A- DO UTR A DT-K R A MD,*' meaning 

of. See llengal Tenancy Act, see. 85 (2) 182 

RAILWAY KIXJFADT, if document of title 
or document showing title or instru¬ 
ment of title. See Contract Act, s. 102 1182 

RAILWAYS ACT (IX of 1890), s. 3 (6). 

See s. 77 ... ... ... ... 7 w 


ss. 72 (2) (a)~Riftk- 


note, now to be signed in order 
to bind consignor.) The provision of 
sec. 72, <Sl.*(2), requiring risk-notes to 
be signed by or on behalf of the, person 
sending or delivering goods to n Rail¬ 
way Administration, should be exactly 
carried out. Where the person who 
delivered the goods signed not his own 
name but the name of the ow'ner of tho 
goods, there was not a sufficient com. 
pliance with the requirements of sec. 
72, cl. (2). Holm wood, J.—Xhe person 
who signs tho risk-note must write his 
own name either by his own hand or 
by the hand of an agent who 
disclosed and have ^wt^^t'rity. MAHA- 
BARSHA BANKAPORE v. THK 
CHRTARY OF STATE FOR ITsiDIA TN 

COUNCIL ... 

ft, 77, 3 (6). 140—Rail¬ 


way admimetered by Government— 


Page 


RAILWAYS ACT-contd. 

Suit by consignee for price of goads 
consigned and mislaid by railway 
—Notice to Traffic Manager and to 
Collector for Secretary of State, if suffi- r 
cient—Limitation—Limitation Act (IX 
of 1908), Sch. I, Arts. 30, 31, 115.] In 
tho case of a railway administered by 
Ciovoriiment, notice under *sec. 77 of the 
Ivailways Act is liu view of tho delini- 
tioii of the words " Railway Admlnis- 
iralioti'* in siy*. 3 (6) of the ActJ effec¬ 
tive, if served on Government, and sec. 

ItO does not mouu that the " Manager ” 

IS the only person on whom notice can 
ho served, but that if notice is serri* d 
on the Manager, it must bo sei'ved 
him in the manner provided in sec. 140. 

The Secretary of State v. Dipchand Pod- 
dar, J. L. R. 24 Oal. 300 (1897), Great 
Indian Peninsula Railway v. Chandra 
Bai, 1. Ii. R. 28 All. 552 (1900), J^nfiki 
Dass Y. The Bengal Nagpur Railway' 
Company, 10 C. W. N. 350 (1912), P<1rian- 
, nan Chetti v. South Indian Railway * 
Company, i. L. U. 22 Mad. 137 (1899) 
and Nadiar Chand Saha v. Wood, 1. L. 

R. 35 Cal. 194 (1907), considered. Per 
D. (diiitterjeo, J.— Somble. —In the nb- 
seino of cvidouco showing that the 
“Agent'’ of a railway administered by 
Governmeiil is the Manager, or that 
the “ Tniiiic Manager" is not the Mana¬ 
ger and regard being had to tho rule 
printed and piibii.shed in tho Faro and 
Time Table of the Railway that “re¬ 
ferences regarding delay in transit to 
or loss of goods, parcels, luggage or 
other articles or claims for compensa¬ 
tion and refunds should be addressed to 
tho Traffic Manager," notice to tho 
Traffic Manager may be considered suffi¬ 
cient under sec. 140 of the Act. In a 
suit by consignors of goods wliicb were 
not alioged to have been lost, nut w^ere 
found to hove gone astray after they 
wore delivered to tho Railway, for re¬ 
covery of their price wdth compensa¬ 
tion, the Defendant did not plead or 
prove any loss and on the other hand 
alleged that the goods had not been 
delivered at all, nor was there evideneo 
wken^the goods were to be delivered. 
Held, per Curiam, that neither .Art. 30 
Tior Art. 31 applied, and (Per D. Chatter- • 
jeo, J.), that the suit was governed by 
Art. 115 of tho 1st Schedule to the Limit¬ 
ation Act. Mohan Singh Chawan v. 
Condor, 1, L. R. 7 Bom. 478 (1883) and 
DanmuM v, British India Steam Navi¬ 
gation flompany, T. L. R. 12 Cal. 477 
(1888). referred io. RADllA SHAM 
BARAK V. THE REORETARY OF 
RTifrE FOR INDIA IN COUNCIL ... 790 

f 

ss. 77, 140—Notice on 


Claims-Superintendent, if notice on 
Agent—Suit for compensation for loss of 
goods consigned—Limitation—Limitation « 
Act (IX of 1908), Sch. I, Art. 30.1 In the 
absence^ of evidence to prove that the 
Cla j ni s-iS u x>eri n ten dent was ^ an thori sod 
by the Agent to receive notices on his 
behalf, held, that a notice of claim 
served on the former was not served in 
compliance wnth the provisions, of sec.* A 
140 of til© Railways Act. The law re- 
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• RAILWaVs act— concld. 

auires that the notice should be on the 
^gent and whether a particular officer 
IS authorised by the Agent to receive 
such notice on his behalf is a question 
of fact that must be decided on evidence. 
Wo^t V. Meher Ali, 13 C. W. N. 24 

‘ .» (1908), distinguished. Janaki Das v. 

The Bengal-Nagpur Railway Co,, 16 C. 

W. N. 356 (1912), The East Indian Rail¬ 
way Co. V. Madho Lai, !?• C. W. N. 

1134 (1913), and Rad ha Kissen v. 

The East Indian Railway Co., 19 
C. W. N, 62 (1913), reterrod to. 

TThere the consignor sued a Rail¬ 
way Company for rompensatiou for loss 
of goods alleging the same to have been 
due to the wilful negligence of or theft 
by its servants. Held (sembfe) —That 
^the suit was governed by Art. 30 of the 
Ist* Schedule to the Limitation Act. 
THE EAST INTIHAN KY. CO. v. RAM 
AHTAR ... ... ... ... 696 

-, •. 140. See s. 77 69C. 790* 

RECIOIV'LIL order refusing to remove, if 

• appealable—Resignation of one of two 
joint Receivers if terminates order ap- 

• pointing Receiver.) No apxjeal lies 
against an order refusing to remove a 
Receiver who has already iioen appoint¬ 
ed. Where two persons were appointed 
joint Receivers to an estate, the order 

• ' appointing them did not come to an 

end on the resignation of one of them 
so ns to leave the estate without a Re¬ 
ceiver and without tlie protection for 
which a Receiver is, in fact, appointe<L 
EASTLHN MORTGACF. .\N1> ACENC^Y 
Co., LTD. V. PREMANANDA SATIA ... 789 

-, if may be appointed in pro¬ 
ceedings to appoint Cojuiuoii Manager. 

See Civil tProceduro Code, Oj*. 40, r. 1 1009 

-^ 0 x parte order appointing, if 

necessarily bad—Remedy of aggrieved 
paitty. See Civil Procedure Code, Or. 

40> r. 1 ... ... ... ...1009 

RECORD OF RIGHTS, pre.^u nipt ion arising 
from, if can be rebutted bv evidence of 
what happened before the record was 
made. See Revenue Sole'; .\ct. s. 37—.,. *185 

REGISTRATION—Compromise which 

affirms previous executed rogi stored 
lease, if requires registration. See 
Hindu Law—Woman's Estate ... 210 

REGISTRATION ACT (XVI of 1908), s. 2 
(6) if applies to the creation of ease¬ 
ments. See Easement ... ...1158 

- s. 35—Registration 

of deed of gift—Deatli of donor—Execu¬ 
tion admitted by donee-«-Registration if 
proper.] The donee under a deed of 
gift is an " assign ** of the executant 
witjiin the meaning of soc. 35 of the Re- 
mstration ^ot and may. when the 
^nor is dead, admit the execution 
the deed before the Roistering Officer. 

. AKAHOy CHANDRA MAJHI v, MAN- 
NATH NATH CHATTER.1EE ...1345 

KBGTJLATION of 1799, V, e. 5—Order if can 
be made, when no regular suit hat b4en 
brtuoht by the claimants.] When no 
regular suit has been brought by the 
peraone who claiaB^the property dealt 


REG L LATIUX—cootd. 

with by the Court, an order under see. 

5 of Reg. Y of 4799 is ultra vires. 
DALIA KOER v. BANDRAM SAHV 823 

- (ASSAM) of 1886^ I, sec. 26, 

provisos 2, 4, See Regulation (Bengal) 
of 1805, II, sec. 2 ... ... ... 576 

-(BENGAL) of 1805, II, e. 

2, tub-sec. 2—Land revenue, attesement 
with, of land claimed as lakheraj— Gov- 
ernment’t right to attest if may 
be barred by limitation—Assam Re- ^ 
gulation I of 1886, t. 
and 4.J Where the right 

to assess certain lands* elafnieMHR^QP 


sec. 2 of (Bengal) Regulation il of 'TflS 
until it was repealed, so far as rogaras 
Assam, by sec. 28 of Assam Regulation 
T of 1886, Held--Th<^ af the end of 60 
years, calculated frofca either of the 
above dates. Govern meat's right to 
assess the land w'ith land' revenue #vas 
. time-barred. Per D. Chatter]ee, J-—The 
prox>o<«ition that the ri^ht to assess re¬ 
venue is a Sovereign * right and cannot 
be lost can have no a]^plicatlon when . 
there, is a period of limiration provided 
by statute such as is contained in Reg. 

II of 1805. Per Beachcroft, J.—Govern¬ 
ment can divest itself of the right to 
assess revenue and can make such regu¬ 
lations for the guidance of its officers 
as will have the same xiractical result 
as n rpimniciation of the right to as¬ 
sess revenue. Proviso 4 to sec. 28 of the 
Assam Regulation T of 1886 would seem 
intended to re]irodnco the rule of 60 
years' limitation i)rovidcd bj' sec. 2 of 
Regulation IT of 1805. Its effect is to 
save the land from assessment if the 
owner ean prove 60 years' possession 
w'ithout payment of revenue, unless Gov¬ 
ernment can prove that at some time 
within the 60 years there was a cessa¬ 
tion of the assessee's right to so hold it, 
and this is not affected by iiroviso 2 to 
the same section. Per D. Chatterjee, 

J,-' The proviso excepts a particnlar 
class of lands from the operation of the 
eiiaoting part of the section and no 
question of giving retrosi>ective opera¬ 
tion to the enactment arose in the case. 
Queen v. St. Marry Whitechapel, 12 Q. 

B. 120, 127 (1846), referred to. 2 of 
the proviso would authorise the assess- 
menf of lands excoptc'd from the Pei^ 
manent Settlement if they were not 
saved by any of the other excepting 
clauses of the proviso, and cl. 4 saved 
tho lands in suit 
NANDA ITPIMAR RHATTACHARJI 
THE SEOJtETARY OF STATE FOR 
INDIA TN (^OFKOTL ... ... 576 

REMAND- Rem-aid order by Appellate 
Court without retaining case on file— 
Whole case if open before Court to 
which case remanded— Limitation of 
scope of appeal remanded by High 
Court.] In'^strict law a remand made 
by an Appellate Court ^ withont re¬ 
taining the ajjpeal in its own file^ 
necessarily reopens the "whole case 
and the Court of Appeal to which the 
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UEMAND—contd. 

catie itt remuudefl is bound to hear the 
appMl upon the judgment of the (Jourt 
di first instance and on nothing el&e. 

But the High CJourt in the exercise of 
its powers of supervision under the 
Chamr rightly assumes^in certain cases 
authority to limit the scope of certain 
appeals remanded to the lower Court 
without keeping them on its own file* 

But whenever this is done it is ab¬ 
solutely essential that the High Court 
‘d lay clearly without any 

l^ility of miffinke ihat it did intend 
mit the scope of the ap^al to 
»in specified questions. KARTICR 
7DBA BAS V. SATYA NTDTI t 
IL ... ... ... 584 

, —, power of Appellate Court to. 
Civil Procedure Code, sec. 107 ... 547 



-ORDER, scope of. See 

Contract ... ... ... ... 149 

-Order of appeal 

Court directing Court of first instance 
to remit findings on issues not tried— 
Decision on other issues in the remand 
order if bipdt Judge or his successor at 
final hearing^Decision if preliminary 
decree or interlocutory order—Civil Pro¬ 
cedure Code (Act V of 1890), Or. 41, rr. 

23, 25.] Where a suit for recovery of 
possession in which the Defendant be¬ 
sides denying lUnintifFs' title set up 
certain pleas in bar (limitation, etc.), 
was dismissed by the first Court on fhe 
merits, but the lower Appellate Court 
finding jn favour of the PJaintitf on ilic 
merifs, the case m'Ss remanded to the 
first Court for finding on the issues in 
bar which had not been tried by the 
first Court. Held —That upon receipt ot 
the findings of the first Court on these 
issues, the lower Appellate Court was 
not bound to reconsider its findings on 
the merits and this whether the officer 
before whom the appeal finally came for 
hwTlng was the same or another officer. 
Richardson, J.—An opinion incidentally 
or provisionally expressed in a remand¬ 
ing iudfnnent would not amount to a 
finely adjudication so as to conclude the 
parties, but an adjudication by the re¬ 
manding Judge would bind him or his 
successor at the final hearing. One test 
• which may be suggested for the pur¬ 
pose of determining whether such an 
adjndio&tibn is or is not final and con¬ 
clusive so far as it goes is whether it 
does or does not amount to u preliminary 
decree. Sembis- —^Tho remand order in 
this case amounted to a prelim inar., 
decree in so far as it disposed of the 
merits of the case. Per Mulliok, J.— 

It seems to be well settled that though 
it is open to a Court to revise after re¬ 
mand interlocutory decisipns which 
were made either by itself ^ or by an 
officer of co-ordinate jurisdiction, yet as 
a matter of practice a Court wdll not and 
ought'not to do so. When, however, th^ 
interlocutory decision amounts to a 
prrtiminary decree writhin the meaning 
h of sec. 2 of the CiinJ Procedure Code, iho 
Court is incompetent to revise that 
decree till it is duly set aside or amended 


Page 

BEMANDT-contd, 

according to law. That the decision on 
merits contained in the remand order 
did not amount to a preliminary decreef 
HIRA LAL PAL v. EJTIAR MANDAL 

-Second appeal—High Court, if 

may remit cate for re-hearing on a hew 
cate not raited in the pleadlngtf^when 
decree at made correct on the ittuet 
raited and flecided—Procedure, if com¬ 
petent, to be adopted in excep¬ 
tional catet—Surprite, ditcovery of 
new faett—Cottt, party at whote 
instance new ittue raited to pay 
costs—Suit to eject Paik from tenure 
held for service —Chowkidari Chakran 
-Police duties performed under super¬ 
vision of Government—Control of (aov- 
earnment over private chakran, if exists.] 

In 1801, the predecessor of the Plaintiff * 
executed a kabulyat in favour af Gov¬ 
ernment in respect of a newly-settled 

o Porguiiiiah, under which the proprietor 
of the Porgunnah was bound “ to main¬ 
tain and keep the same Sardars and 
Paiks who had all along existed in the 
Pergiiniiah and to carry out whatever 
order might be passed by the Magistrate ' 
on tho Paiks, and was precluded from 
dismissing the Sardars or Paiks and 
bound to depute the Paiks to watch and 
take care of tho boundaries of the l^er- 
guTinah. and sim' that no iheft or dacoity 
and no liot occurred anywhere.'* The 
l^laiiitiff’s suit to eject a Paik W'as oji- 
posed by Government, wdiich relying 
only on the kabulyat urged iliat the 
Paik ill qn<‘;fion wa'? one whose tenure 
services iucliided the performance of 
police duties, w'hilst the lUaiiititf urged 
fha.t he held on tenuj'e services pei'MUial 
t<i himself and having no W'oniioction 
witli the local jmlice. The Subordinate 
Judge, the District Judge and the High 
Court all agreed in upholding this con¬ 
tention, but whilst the tw^o former upon 
that finding decreed the suit, the High 
Court in second appeal permitted the 
Government to raise a fresh jssue, vir., 
whether the lands comprised in the 
jaitffiir in question were Chowkidari 
Chakran lauds, that is lands which at « 
or before tb© settlement had been appro¬ 
priated or assigned for tho maintenance 
<tf the police force, and by raason of 
such appropriation excluded from the 
Zeiniiidari assessment (vide Kegs. 1 of 
1793 tn-'d XTTT of 1805), discharged the 
decrci' if the District Judge and remitted 
the action for rehearing—ordering at the 
same time that all Bim costs already in¬ 
clined would abide the result of the re¬ 
hearing, Held —That the Government 
ought not to have been allowed to raise 
a new issue not raised in the pleadings, 
although they appeared to have had full 
toowlodge of it when thejf preferred* 
tneir defence; al^d that therefore tho 
order of the High Court should be dis¬ 
charged and the decree of the District 
Judge restored. That even if it was 
competent to the High Court to remit 
a case for hearing on an issue not raisc;^^ 
by the Defendant in the pleadings or* 
suggested in the Iq^er Courts, this 
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REMAND—concld. 

might be done only in exceptional oasew 
for f^>od cause shown and (^n ])aynient of 
all costs thrown away. ^I'hat in this 
case the Governniont had shown no 
ground whatever for the indulgeuct; 
they claimed, as Ihey did not saggo*.! 
that they had been in any way 
taken by surprise t)r had discovered 
^ fresh facts of which ihev were 
unaware when the case was before the 
lower Courts. That the order that. aJJ 
costa already iiicprrud shoved abide the 
result of the rehearing w^as bad inas¬ 
much as the Plaintiff, if he had failed 
on a new case raised by the J^efeiidaiits 
for the first time in second apjjea), 
would have to pay tlie w^hole costs of 
the issues on whicli he had succeeded in 
the two Courts bolow. MAIIAK.A.IA 
SRI RAM (CHANDRA RHAN.T DEO 
V. 'J'KE SECRET ARY OF S^J'ATK KOI? 

. INDIA TN OODNCIJ. (P. C.) ...1245 


-Iiowei- of High Court as to. 

See Civil Procedure C^ode, Or. 9, r. (». ...1192 


sec. 107. 


See Civil Jb’ocedure Code, 


RENT, suit for for a term - Suspen¬ 

sion of porti<»n of rent during the term 

- Stipulation foi- pa>i’u>ni of rent at Full 
rate after ex])iry ol l<‘!m \greeiji(u»l M 
invalid. See Landlord and Tenant ... *147 

--. Kabuliyat stipulating e\cess.i\«. 

rate of rent—Assurance by landlord that 
kabuliyat rate would not be etil'orced 

- Effect. See Landlord and Tenant ...1007 


Registered kabuliyat —Acceptunce 


by landlord for a long time of 

reduced rent, if precludes .suit at kabuti- 
yat rate—Intention of parties—Conduct, 
evidence admissibility. See lOvi- 

deuce Act. s. 92. prov. 4 ... ... (;80 


Sale of tenure in exoculioii f»f 


decree for arrears of rent—Purchaser 
if liable for arrears previous to conHi'- 
mation of sale. See Sale ... ... 749 


suit valued below Rs. 100—Whether 


second appeal lies. See Dengal Tenancy 
Act, eec. 153 ... ... ...1352 


suit in Foreign Court on cause of 


action tried and determined between the 
parties in a British Indian Court. See 
Foreign Court ... ... ...1213 

EKS JUDIOATAn rule of, not a mere 
technical rule.] The application of the 
rule of ret judicata by the Courts in 
India should be influenced by no techni¬ 
cal considerations of form, but by 
matter of substance within the lim.its 
allowed by low. 8HEOPARii!AN SINGH 
V. RAMNANDAN PRASIIAD NARA- 
TAN SINGH (P. C.) 


738 


— " m - — - —. Ostensible owner, trans- 

.ler by, when binds real owner. Seq, 
Transfer of Property Act, s. 41 ... 208 

-. See Landlord and 

Tenant ... ^ 




11, 


See Civil Procedure 



JIES .7f7D/CATA—contd. 

—Jv-' Civil Procedure 

(.ode. Or. 23, r. 1 (b) ... ...1000 

REVENUE, asKCK.sinent with, of land 
if aimed as hakheraj—CiovernmentV 
3'ight to asse.^s it nniy ho barred by 
limitation., See Reg. Gleiignl) 11 of 
*805 ... ^ ... ... ... 57g 

REVENUE sales'\ i"r <XI of 1859), s. 37— 
Class of tenants entitled to protection 
under section—Raiyat at fixed rent 
.and occupancy raiyat—Enhancement of 
rent—Record of Rights—Presumption 
if may be rebutted what hap 
ed before record—DiM|f of Appe* 
to piace necessary materials 
Court, j JMaiiitiff riaimirig uud 
jmrcha>c af u <!alc fuar arreajj’f 

n'vcimc sued ti' Jiavc the Ijfe 
of Defendants annulled V* 

M‘c. 37 of Act XJ of 1859. It 
found that the Defciidaiils had cul- ' 
tivatod the laud iheinselvcs for 30 .years 
before 1895 wfieii they obtained pbttah 
as raiyats at fixed rates. Held —That, the 
protection of occupancy raiyats at fixed 
rates which is referred to in sec. .37 of 
Ai!t XI of 1859 is not one of the ordinary 
r'Xfejaoais in that sec. It is a iirtivis'n 
e\];ressisig the iletcrmiiiatioii of the 
Ecgislature that no purchaser shall * 
ili-^tmb any of the permanent tenants <ai 
the land who ari' in actual. f>ceniiat ion 
i>f the soil and are cultivating it. The 
term “ rights of oecuimncy at fixed 
rent *' meant in the year 185lf the succes¬ 
sors of khademi khud khast rai.^af in 
the Regulataous unjl to these persons 
have succeeded ^'I'aiyats holding at fixed 
rates ** under the Jtengal Tenancy Act. 
Jtaiyats holdiiig at fixed rates therefore 
ar’e primarily the i>ersons i-eferred to in 
the proviso to sec. 37 of Act XI of 1859. 

A p('rsoji win* takes the tenanc.y ori¬ 
ginally as a raiyat at fixed rates may 
not thereby acquire an occupancy right, 
but a persiui \vho Iia> ali'eady obtained 
occupancy rights cannot by obtaining a 
n grant of fixed rent los(‘ that occupancy 
right. Bhut Nath Naskar v. Surendra 
Nath Dutt. 13 C. W. N. 1025 (1909), 
referred to. Thai the l^laintiff^s prayer 
for assos^menl of fair and equitable 
rent should also be rejected as such a 
prayer not. within the scope of a 

suit under see, 37 of Act XJ of 1859. 
Quaere —^AVh ether a iiurchaser at a 
Revenue Sale can sue, according to the 
provisions of the Bengal 'I’eiu^ng.v Act, 
to enhance the rents of oecupniicy rai- 
ynts not holding at fixi'd rents m- fixed 
rates of rent. Sarat Chandra Roy Chow- 
dhry v. Asiman Bibi, 8 C. W. N, ^1 
(1904), referred to. When « decree ha9 
been luifisod againa per.son who de¬ 
sires to appeal, it L>r hiin to put fnr- 
w^nrd all necessary materials for the 
purpose of. getting . the pi^umption 
which is 'arfliin.st him on t^ lower 
C^iiirFs judgment set a^^^ide. The pr^ 
sumption arising from a finally publish¬ 
ed Rf'cord of Rights can be rebutted 
by evidence of what happened before 
the record was made. ABDUL GONI 
CHOUDHURT V. MAKBTJL ALI 165 
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REVENUE SALES AOT~contd. 
--, s- 37 (4)—Pur¬ 
chaser at revenue sale if may eject lakhe- 
rajdar from land which has been plant¬ 
ed or built upon—Incumbrance how 
annulled.] Sec. 37 of the Revenue Sale 
Law does not protect laud held with¬ 
out payment of rent upon which dw'ell- 
ing-houses, Juanufacto?ies or other pcr- 
inaneni buildings have been erected or 
whereon gardens, plnntalions, etc., have 
been made. The assignee or Iransferoe 
of the auction purchaser at a Revenue 
sale is entitled to exercise the rights of 
a purchaser. is not essential on Ihc 
,rh of the auction purchaser or his 
ignee who seeks to annul an incum' 

Lco to ti^ve a formal written notice 
_void it. All that is necessary is to 
i^rfy to the incumbrancer b,>^ some un- 
uivocal act the intention to annul. 
KRISHNA KAT.YANI HAST v. 
MR. R. BRAX^NFIELD ... ...1028 



-^ sec. 82. See 

Under-raiyat ... ... ...1240 

REV FEW on ground not before taken when 
allowed. See Pre-emption ... ...1099 

-;•-of High Court judgment, applica¬ 
tion for—Limitation runs from when. 

See Tiiiuitatioii Act, sec. 12 ... ... 907 

-of High Court Judgment —Appli¬ 
cation for review presented to Court 
presided over by Chief Justice under 
special circumstances—Deputy Regis¬ 

trar certrFyinp application not in order 
—Application if must be presented with¬ 
in seven days of return of application 
with such certificate.] I'hc appliru- 
catiou for roview was properly present¬ 
ed to the Court prenided over by the 
Chief Justice, as there ivns no time 
after the application was put in order 
to present it to the Bench which had dis¬ 
posed of the appeal in the first instance, 

‘ one of them having retired from the 
Court some days before and the other 
having gone away on furlough two days 
after that date. R. 4 of Chap. XI of 
the Appellate Ride Rules was intended 
to apply to the case where the Deputy 
Registrar gives a certificule that the re- * 
view application was iu order and not, 
to cases where the certificate is to Hk* 
effect that the proceedings were not in 
order. OANGAnnXR KARMVKAR v. 
SHEKHAR BASIN 1 DASYA... ... tm? 

^ See Civil Vrocedure Code. Or, 17, 

rr. t 4- 7, 8. 

ROAD-CESS return, value of, to show 
etatus as fakherajdar. See T^and Ac¬ 
quisition Act, sec. 30 ... 8^6 

SALE—Release if may operate as convey¬ 
ance. See r^ocal Self-Qovci'nment Act, 
sec. 138 (d) ... ... ... 370 

-, order for—Title of purchaser under 

order of Court. See Sifecific Perform¬ 
ance ... ... ... ... 829 

—contract of, specific performance of— 
Contract varied—Effect of variafion. 

See Specific Performance ... ... 929 

—, contract of—Contract if complete be¬ 
fore writing" Specific - 
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S.^LE“-contd. 

Earnest money, payment of, if conclu¬ 
sive of cum pi el on contract. Serf Speci¬ 
fic Performance ... ... ... 66 

--^ contract of—Exception clause ex¬ 
cusing delay due to late Shipment- 
Failure of seller to deliver on due date 
—Tender on a subsequent date—Onus 
on party relying on exception—Shipment 
to be shown to be unavoidably delayed *. 

—** Shipment,” meaning of—Measure of 
damages. JDeteuduut contracted with 
Plaintiff to deliver to him in Calcutta 
50 tons of Rangoon rice in June 1909, 
and another 50 tons in July 1909. 

.'V clause in the contract ijrovided J:hat ^ 
no objection was to be raised by* the 
Plaintiff in case of the delivery of the 
goods being delayed by reason of the 
non-arrival in lime of fhe steamer carry¬ 
ing the gi»od8 on account of the shfid- 
lowness of w'ater at Diamond Hfirbour, 
damage to fhe steam-engine, accidents 
of tho sen nnd other causes flof under 
human control, as also owing to late 
shipment at Rangoon. The .luiie con¬ 
signment was not 1ciide?*ed by DtdViidani 
until tlio 9th of July nnd tlie July con-. * 
signment until tho 3rd \iigust. 'I’lic 
market rates on liolh these days were j 
the same as those on 30th .Tunc, and .‘M-^f 
July respectively. The Plainfiff refused 
the tenders on both days and sued for 
damages, being the diffiTence between 
tho contraci xirito and the market price . 
on the said two dates. Defendant rely¬ 
ing on the clause relating to bite ship- 
rnent pleaded that under fhe confrmt 
there was no particular due date of 
delivery. Held —That the Defendant 
could not rely «ui that clause unless ln‘ 
w'as able to prove that the circumstances 
which led to delay iu sdiipnieut were uot 
attributable to his negligence. Dunn v. 
Bucknall, |1902| 2 K. B. 6ir(G21), follow¬ 
ed. That the burden «»f establishing 
that his case was covered by the excep¬ 
tion on which he ndiefl was on tho 
Defenadnt. Sandeman & Sons . v. 
Tyzack and Branfoot Steamship Co,, 

Ld., fl913| A. C. 68ft at >). 689, fotlow^ed. 

The term "shipment” in tho contract 

‘ 141 cl tided not merely the loading of goods 

on board the ship but also the starting 
of the ship. Thai as soon as the contraftt 
iind been broken, the obligation of the 
purchaser to take delivery oi the* goods 
van i.shod and ho was ju>t bound to accept 
the goods when they wrere delivered and 
th the right measure of damages was 
tht difference between the contract 
price and fhe market price on the dates 
of delivery originally agreed upon by. 
the parties. Grenon v. Laehmi Narain, 

T. L. R. 24 Cal. 8 (1896), relied on. 
KALT KANTA RilAHA v. ISMATL ... 159 

- (Certificate), purchaser at, suit for 

rent by, after registration under Lr.nd 
'' Registration Act—Decree obtained thene- 
inf sale in execution of—Purchase by * 
decree-holder—Certificate sale subse-<. 
quently cancelled—Rent-decree and sale, 
if thereby reversed.] .A, having pur¬ 
chased profierty at a sale under the 
Public Demands Recovery Act. oif ffth 
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SALE— 

September hm. Hold it to B who duly 
• obtaiiied a salo ferliiicate from tho 
Revenue authorities, was placed in pos- 
Hessiuri and had his name ret^istered 
» under the Band lluKistration A.ci. H 
then sued the tenant on the property 
for rent and obtained an parte 
decree, in exoeution whereof tho tenure , 
was sold and pim^^hased by the decroe- 
^ holder himseJf on liOth Noveinbev l\m). 

The sale under the l*ublic Demands 
Recovery Act was^ cancelled on 29<h 
March 1910 on the ground that no notice 
had been served under sec. 109 of tho 
Act and that the proceedings were in¬ 
valids and inoperative in consequence. 

Held— That the rent-decree and sale 
thereunder which were duJ\ aiul regiihir- 
ly had at the instance of a i^tranger who 
had no concern with the irregularities 
in connection with tho certificate sale 

• w'erc not affected bv the reversal of tho 
^<5ertiticate sale. liAGT.KmiA NATO 
HOSE V. PARHATT CM ARAN ... 819 

-, Suit by purchaser under registered 

kobala against Defendant in possession—^ 
Plaintiff, if has to prove passing of con¬ 
sideration—Recital in deed admitting 
receipt of consideration, value of— 
Second appeal—Onus.j A Plaintiff has 
to prove his title when a nefendaiit in 
possession pleads ho is only a benamdar 
but he shows a prim4 facie title by 
producing and proving a conveyance 
which usually contains a recital of the 
receipt of consideration. The onus in 
such a case is on ihe Defendant ti> show 
non-payment of consideration. Tho 
fact that the Defendant is in pos.session 
is an important element to be taken into 
consideration in dotermining whether 
the trunsaotion is benami. But there 
is no presumption in favour of benami 
e>i#n wrnere the Defendant is in posses¬ 
sion. Where the lower Appellate Court 
held that the Plaintiff's purchase wan 
benami, beinf^ influenced by the errone¬ 
ous view that the onus w-ns on the Plain¬ 
tiff, though it relied also on the fact 
that the Defendant was in posses.sion, 
the finding was reversed in second ap¬ 
peal and ue case was sent back for re¬ 
hearing. A recital in a deed of ‘sale 
admitting the recoi]^ of consideration 
is evidence, though not concluHive, 
against the vendor. DERG A CHAR AN 
CHANDER V, THE KHARDA COM- 
PANT, LD. ... ... ... 254 j 

- of pntni. In execution of decree for 

arreare of rent—Purchaser if liable for ! 
arrears previous to confirmation of sale.] 

The Plaintiffs purchased a putni taluq 
at a sale held .in execution of a decree fo> ! 
arrears of rent due thereon. Some of 
the piithfdart applied to set aside the 
sale and while the proceedings for sett¬ 
ing aside the sale were pending the 
aemindar brought a suit against the re- 
oorded putnidart for arrears ohrent suh- 
aequent to the period covered by the 
decree in execution of which the sale i 

was held at which the Plaintiffs pur- j 

chased the taluq. The Plaintiffs were 
made pqrHee'to this suit which was 
decreed and in execution of the deeree 


SALE—eontd. 

the putni was put up for sale and the 
Plaintiffs whose purchase at the pre¬ 
vious sale had been by that time finally 
conhrmod deposited the decretal amount 
and saved the putni from sale. Held— 
That in the absence of anything to 
denote ilie contrary, a sale of a tenure 
held in ^execution of a decree for its own 
arrears of rent iiasses it free from lia¬ 
bility for previous arrears and tht’- iUain- 
tiils were not liable for the arrears of 
rent for the period to the date of con- 
firmatkon of sale at which they pkreha- 
sed the PJftni. MATHURA MOB^JNk* 
SAHA V. CHANDRA Dli'Tm . 749 

- (EXECUTION) when to 

when decree set aside—Dffi^jrSy^der 
purchaser—PurchdSe by siJ^!H|^from 
latter before decree set ' ^PEquity.l 

The Court us a matter oi^xy hiih a 
tender regard for honest pui|ffhasers ut 
sales held in execution of its decree, 

^ though the decree may be subsequently 
set aside, where those purchasers wore 
not parties to the suit and the decree 
had not been passed without jurisdic¬ 
tion.^ But the same measure of protec¬ 
tion* is not extended to xmrehasers who 
are themReives the decree-holders; nor 
foil purchasers from such decree-holders 
claim that tho Court owes them any 
duty or to be within the jiolticy whivii 
prompts the extension ot .protection to 
strangers, s^ce they have Dough I from 
one whose title is liable to be defeuied. 
Sheik Ismail Rowther v. Rajab Row- 
ther, I. L. R. 30'Mad. 295 (1900), difsseii- 
ted from. SATISTJ ('HANDftA (JKOSE 
V. RAMESSARI DASS7 ... ... 685 


-(EXECUTION), if holds good when ex 

parte decree set dside where property 
has been assigned by decree-holder pur¬ 
chaser to stranger—Decree subsequently 
passed if validates sale—Court’s power 
to take notice of facts which have oc¬ 
curred since institution of proceedings.] 
’I'ho assignee from the decree-holder who^ 
has purchased property in execution of 
his own decree is in no better position 
than his assignor, and the sale is set 
aside when the decree is set aside even 
when the decree-holder has sold the 


property to a stranger. Satis Chandra 
V. Ramestari, 20 O. W. N. r*65 (1914). 
followed. As soon as an ex parte decree 
is set aside, the sale, where the decree- 
holder is tho purchaser, falls through 
and is not validated by e fresh decree 
subsequently made. Ssl Umsdmaf v. 
Srinath Roy, I. L. R. 27 Cal. 610: s. r, 

4 c. W. N. ew J 

Janaki Prasad, 6 r. L. J. 92 and 

Ram Yead v. Bindsswsri, 6 C. B. J. 102 
(1907). distinguished, the decree in those 
rases though temporarily^ set aside 
having been ultimately mamtained. 
rt is well-settled that the OoiiTf may. in 
ordisr to shorten litigation or to do com¬ 
plete justice between the parties, take 
notice of events which have happmed 
since the institution of the procerainge 
and may afford relief to the parties on 
the hnmn of the altered conditions. 
ABDTTL RAHAMAN v. SARAFAT 
A7*7 ... ,,, 607 
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SAJili— concld. ^ 

- (EXECUTION) if void or voidable 

when decreo fraudulent—Suit to set aside 
decree barred by limitation—Sale if may 
be vacated.j A sale in oxoctitiim nl' >i 
Iraudnlent decreo is qo( a void but si 
vocable sole; till vacated by uii uppru- 
priate proceeding, the rights crs*sited 
iji 0 rHby Sucli u hhIo coii- 

iiot be Het aside without seftiau frnUW 
the decree; cousoqueutly where the 
rijfht to have the decree set aside as 
has become barred by liuii- 
no decree can be made sett i hr 
d© the sale only as made* in execn- 
of a fraudulent f\gw:!rce. Ram Nara- 
^ ^hew Bhunjan, L L. R. 27 <?aL 
distinguished. llAJ KrMA!i’ 
RAJ KJtmaR MAIJ ... m) 
^TION) suit to set aside on 
fraud—Maintainability. See 

- ... ... ' ... giji 

SIOCOND M^BEATi—Reversal of lower Ap- 
pellaie Court's decision as being in¬ 
fluenced by an erroneous view of onus. 

See Sale ... ... ... 254 

-Finding of fact. See 

Bengal Tenancy Act, sec. 109A ... 428 



- If 

valued below Rs. -100—Setting up title 
' by the Defendant in himself whether in¬ 
volves n question of title in land be¬ 
tween i)arties having conflicting claims 
thereto. See Bengal Tenancy Act, sec. 

15S ... ... ... ...1352 

SECRETARY OF STATE, suit by. if Jios io 
recover penalty imposed by I{ov*‘ni!o 
authority under Statutory ]M)WPr.<, w lu*ro 
no provision for recovery }>y smiiinaiy 
process. See Court Fees ’ \ct’. s. IDK '..5tM 

SHERAI^. See Tfindu ljaT\“- K'eligiou-^ 
Endowment. 

''SHIPMENT," meaning of. See Sale ... 159 

8TQNATTTRE—Bond signed liy T)efendaiil 
only and registers, suit upon. See 
Contract ... ... ... \i)H 

SMALL CAUSE COURT, reference b.> 
Dietrici Judge of case tried by —Small 
Cause Court if subordinate to District 
Judge. See Civil Procedure Code. Or. 

46, r. 7 ... ... ...1119 

SOLICITOR. See Attorney. 

SPECIFIC PER FORM AN CP. of contract. 

See Contract. 


suit for- 


■ ■ t ivv- 

Agreement to aesign a decree^ whether 
exeeuitory or« executed—Civil Procedure 
Code (Act XIV of 1882), s. 232-^Assign- 
ment muet be in writing— Refusal to take 
assignment on decree being time-barred— 
Duty to keep decree alive whether in- 
tenoing assignee’e.J Defendant who had 
agreed to purchase from the Plaintiffs a 
mortgage-decree refueed to pay the 
agreed price and to take an aseignment 
m the decree when the decree became 
incapable of execution owiim tb the 
bar of limitation, Held— That the 
. decree being dead, the Plaintiffs were 
asking for a decree for the epeciftc 
formanoe of an affreement which they 
. were unable to mrx orm and the suit was 
I not maintainable. That ae the decree 
~ not been tnnaferrod by aseignment 


SPECIFIC PBRFORMANCE-contd. 

in writting to the Defendant, (as was re¬ 
quired by sec. 232 of the Code of Civil 
Procedure of 1882), the Defendant could 
mil by any apijlication to the Court 
li’i\o kexit alive the decree, and the High 
t was wrong in holding that it wao ^ 
the Defendant's duty to keep it alive. 
JATINDRA NATH BASl) v. SRIMATl 
PEVER DEYE DEBl (P. C.) 88b 


-of a contract 

of sale—S. 27 (6), Specific Relief Act (I of 
1877)—Contract varied—Vendors asked 
to take out letters of administration and 
leave to sell—Effect of variation—Con¬ 
tingent contract—Order for sale—Title 
of purchasers under order of Court— 
Whether such purchasers are affected 
with notice of previous agreement—Deal¬ 
ings with purdanashin ladies—Indepen¬ 
dent legal advice—Costs—Discretion of 
the appeal Court in modifying order for 
costs made by the Court of first instance. |r 
Two widows Dofeudaiita Nos. 1 and 2 en¬ 
tered into an agreement on the 23ivi 
Jtyiuary 1910 for sale of certain proper¬ 
ties for legal necessity with the Plaintiffs 
at Rs. 8,000 per cottah. The agreement 
contained the following covenant on the 
part of the vendors—We shall at our 
own expenses do everything which your 
attorney shall consider necessary for 
rectifying and clearing the title-deeds.” 

The idea of applying for Letters of Ad¬ 
ministration was not present in the 
mind of any of the parlies at tlie time 
of tin* agre<»mont- Subsecjiiently in or¬ 
der to obviate any rjbjectioii of the re- 
^ersitmer on the scoie i>f legal necessity 
tlio Plaintitfs n.skcd the widows to 
apply for Letters of Adiiiinistration 
with leave to sell to the Plaintiffs. 'J’he 
widows obtained Letters of Atlnuiiistra- 
tion and one of them ae,tually obtained 
leave to sell to the Plaintiffs. Subse¬ 
quently the wi«iows applied and obtained 
Leave for sale to the liofendnnts Nos. 3. 

4 and 5 (descrilied as the Nandi De¬ 
fendants) who offered a higher pric-o 
and the property was conveyed to them. 

The Nandi Defendants had notice of the 
agreement for sale to the Plaintiffs at 
the lime when they took the convey¬ 
ance. Til. a suit by the Plaintiffs for 
specific performance of the agreement 
of sale against all the Defendants and 
in the alternative for damages against 
Defondants Nos. 1 and 2 for breach of 
contract. Held —^That the contract as 
varied by mutual consent became a 
contingent one, and as the contingency 
had not happened (i.e., leave of the 
Court had not been obtained in their 
favour) the Plaintiffs were not entitled 
to claim performance of the contract. 
Narain Patt^o^. Aukhoy Narain Manna, 

T. Ti. R. 13 Cal. 152 fl885) and Sarbash 
Chunder v. Khetrapal, 14 C. W. N. 451 *. 
s. c. 11 C. Ii. J. m (1910), followed. 

Held alio, that the Plaintiffs were not o 
entitleli to claim damage as their action 
was based yn the original contract and 
not on the contract as modified and as 
there was no breach of the modi¬ 
fied contract. RREEMATT KALTDASI 
DA88EE V. SREEMATT NOBO KU- 
MABI DASSHB ... ... ... OMc ^ 
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SPllCmC RELIEF ACT (I of 1877), s. 12— 
suit for delivery of cattle, specific per¬ 
formance of the contract or compensa- 
^ tiOn—Alternative reliefs—Non-maintai/ii 
ability of the suit—Art. 15, second 
schedule. Provincial Small Cause Courts 
^ Act (IX of 1887)—Substantial justice— 
Sec. 25, Provincial Small Cause Courts 
Act.] Tho iuortga;;ors oiiUu'tsd into n 
iJuuiruf't with their iiioitgngees whereby, 
in ei»nsiiterat iun of 1h^hit ter making an 
c*ndorsenieut on the back of tho luoii- 
gage-bond erediting JN. iMo to Ihi* mojl- 
gugory account, the nriortgagor-^ agreed 
to deliver lo the mortgagees certain 
' headtt of cattle. The mc'rigugees per¬ 
formed their piut. of the contrm-t and 
then sued the mortgagors in the Small 
Cause (.'ouj t lor delivery of I he cattle 
jiromised, Jind in the alternative for 

• • *dumage>. The Court having dismissed 

tkt» suit as being a suit for specitic per- 
^ formaiU‘e of a contract and tlius beyond 
its cornpetcuee as a Small Cause (\uift. 
Held—'rhiit under sec. 12 of the Spoci- 
hc Kelief Act no snit for sjiecific per- 
foi'inance would lie as, unless there was 
somethiug remarkable about the cattle, 
it was obvious that adequate compensa¬ 
tion for the breach of the contract could * 
be given in money. Substantial jnstico 
was done by the High Court in tho 
exercise of the powers under soc. *25, 
Provincial Small Cause Courts Act, by 
directing that tho plain! bo amended 
by -striking out tho clitusc demanding 
specith- p<*rfoi'nuinc(* and llu' ■^uif di»n]* 
wilh miIcK a-* a -uit foi* damages occo.- 
siimed bv a broach <•! • lie ccuitract. 

|5MAI;\T MMITO V. MSVICMJ 

SHI-llKII (Patna) ... ... ..1020 

.. — ... . s. 27 (6). Sec 

SpecifRj Performance ... ... 920 

- s. 39—Convey¬ 
ance executed by accused in considera¬ 
tion of complainant withdrawing prose¬ 
cution for non-compoundable offence— 

Suit to set aside such sale-deed, if lies 
—Parties in pari delicto, if entitled to 
declaratory relief—Court’s discretion 
under sec. 39. | 1'he rule of law in Eng- 

• land W'ith regard to illegal contracta is 
that a Court of Law will not aid per¬ 
sons in enforcing the performance of 
au illegal contract or assist them to 
recover back property which they have 
given away under such an illegal con¬ 
tract when the persons and parties to 
!}j<* ci nl ract are themselves pari delicto 
in proctirii^ this illegality. The Courts 
of equity in England have always re¬ 
fused to afford eqfiifublo relief in en¬ 
forcing a contract void in lawyer restor¬ 
ing property which is based on an 
illegal contract where tho illegality is 

• apparent on the face of the document 
itself. The principle on w'hich Cteurts 
of law and equity have refuged to re¬ 
store property given away under an 
illegal agreement, is equally applicable 
. when the relief prayed for is by w^^ of 
a declaration, after the party seehing 
a a Buoh relief has secured to himself the 
benefit of the agreement. Sec. 39 of the 
Speoiflo BeliefilAot in allowing relief to 


SPECIFIC RELIEF ACT-eontil. 




be granted in a proper and fit case, 
even when a contract out of which the 
right sprijigB is void, leaves it entirely 
in the discretion of tho Court to exer¬ 
cise the jurisdiction so conferred upon 
it. Where L, B's agent, having pur¬ 
chased property, B alleged that it was 
purchased by L as IV& trustee w^hilst L 
claimed to have purchased it in his^wn 
right, and the dispute eulminatednhjili 
I'ivil actions brought by the partisK 
iigaiiisl each otluM^ and iii 11 instituting 
criminal proceedings against LwiA^k^r 
sees. 408, 477 of the Indian Pen/oiHSpr 
but at the instance^ of arbitilioj-iwSip- 
pointed by mutual conseut, tKwi,*.^umi 
were settled and U withdrewfhe flcriiiii- 
iial and otlier proceedings agaiin^li and 
ill c‘oiisidora)tion thereof L infer alia 
cx*'cuted a sale-detMl of the property 
purchuKcd by hiui: Held, in a suit by 
L to have (he conveyance declared void 
and the sale set aside and cancelled, 
that the whole of the contract was 
illegal, as it was not possible to sever 
the legal from the illegal part. I'hat 
thtu'e being no evidence that there was 
any undue influence, fraud or duress or 
that the Plaint iff’ took a more innocent 
part ill the illegal emupromise than the 
liefendant, the (’ourt would not grant 
relief uiid€‘r see. ItP of the Jspeeilie He- 
hef Ael. iUNI>i:SIIAHI PbASM) v. 
LEKIII?\J S\nr (Patna) ... .. 780 


- - , 42—Probate, 

a ^plication to#'—Caveat—Probate grant- 
f'ci LSpo.i liodiriy that Will genuine and 
C 2 Vv.ator iiaJ no Itx O'* ^iniidi to oppose 
' Suit by caveator for declaration that 
lie has sufficient interest to apply for 
revocation of probate, if lies—Probate 
Court’s decision on matter within its 
jurisdiction if reversible by another 
Court—Strict fulfilment of statutory 
conditions, when declaratory decree pray¬ 
ed for, necessary—judicata—Deci¬ 
sions of Probate Court on matters other 
than genuineness of Will if conclusive 
—Rule of res judicata, not a technical 
rule.j Oil death leaving two widows, 
bill no male issue. If applied for pro¬ 
bate of what ho alleged w’lis FP.s Will. 
'The widows did not oppose the c.ppli- 
crttion but tho presen! Plaintiffs aniongs! 
others lodged cavent''. 'I’# 10 / 11101 ’ wjis 
I hereupoii heard as u suit trifh K 
Plaintiff and the cnvoalorN (includiug 
the present J^Jai 11 tiffs) 
and the Court held (hat the PJaintiffs 
had no rigJTt lo opnose the application 
and that the Will propounded was 
genuine. The Plaintiffs then brought 
this suit against K and others for a 
declaration that they were the nearest 
rev/irsioifers according to Hindu Law of 
B and a.s such entitled to apply to the 
Probate Court to get the probate to R 
revoked, Held— That the declaration 
could not be made under see. 42 of the 
Specific Relief Act as, having regard to 
the decision that the Will was genuine, 
the Piaintiflfs were not entitled to 
legal character or to a right as to pro¬ 
perty/' That the Will having W 
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^PKCIFIC KEhlKF ACT—concld. 

affirmed in a Court exercising appro* 
priate jurisdiction^ the propriety of 
that decision could not in the circuin* 
stances of the case be impugned by a 
Court exercising any other jui^isdiction. 

The Court’s power to make a declara¬ 
tion without more is derived from sec. 

42 of the Specific llelief Act, and regard 
miislr be had to its i>reci.se terms. 
ToPARSAN SINGU V. PAMKAN- 
LN PRASHAD NTABAYAN SINGU 
CJ ... ...# ... ...738 

-' *' —Suit for 

delSUPfl l^ of title to office and re- 
coverS^ 3 |^and if enierfainable—Court 
if caiM^declaratory decrree though 
suit one under section. 

See Digwar ... ... ... 44G 


-, s. 56 (B). See 

Foreign Court ... ... ...1213 

STAMP ACT (II of 1899), Sch. I, Art. 5, 
cl. (c)—Agreement to hire with option 
of purchase, stamp duty on.| An In- 

strument was executed between the 
Linotype and Machinery, JAd.. and the 
Windsor Press whereby a machine was 
hired by the latter for a period on 
condition that the hirer would pay a 
fixed amount on execution of (lie deed 
and another fixed amount by eciual 
monthly iiiKtalinent with interest and 
that on payment of the full sum with 
iiitercHi the niacliine wnmld become the 
property of the hirer )>uf that until 
such payment was in tide the machinery 
would continue to be on hire. Held (on 
a reference by the Board of Ilevoinie 
under see. 57 of the Stamp Act;.—I'hal- 
the document in question was an agree¬ 
ment within the meaning of Art. 5. cl. 

(C) of Sch. 1 to the Indian Stamp Act 
and was therefore liabh^ to a ^tamp duty 
of eight annas. IN TB K MA^PTER OV 
LT^iOTYPE & MAt^FflNEJfY. IJ)., OF 
LONDON AND < AND TIIE 

WINDSOR PRESS OF CVM.CDTTA ...1252 

>TATlTTE-“ Interprelal ion—Tiitereiiee to 
legislative rect»gnition of judicial con¬ 
struction when section r€»-enacted in 
.same language. See Estates Partition 
Act, s. 99 ... ... ... ... 3 Jt> 


a 


- not declaratory but amending— 

No restrospective operation.! Statutes 
which are ^wjperly of a declaratory 
character have a retrospective effect. 
But the nature of the statute must be 
determined from its provisions, and the 
mere fact that the expression it is de¬ 
clared has been used, is by no means 
conclusive as to the true character of 
the legislation. JOTTRAM KHAN v. 
JONAKI NATH GHOSE ... ... 258 

-, lnterpretation,| A spedal text 

or statute forming an excepticm to a 
general text or statute should be con¬ 
strued strictly and appled only to 11. e 
cases falling clearly within it. kTTM A R 
aiTNaADHlJB BOGI.A v. KHMATf 
HIJIA LAL BOGLA ... . . 489 

— , Interpretation.] Courts in con¬ 

struing a statute will give much 
weight to the interpretation imt upon 
It, at tha time of its enactment and 


SIWTl'TE— contd. 

since, by those whose duty it has been 
to construe, execute and apply it, al¬ 
though such intorpretation may be dis- 
rogarded by it for cogent and persuasive 
reasons. Baleswar v. Bhagirathii 1. L. 

K. 35 Cal. 701 (713): s. c. 12 C. W. N. ^ 
057; 7 C. L. J. .563 (1908), referred to. 

No universal rule can bo laid down for* 
the cojistruction of statutes as to whe- 
llior mandatory enactments shall be 
coiiHidered directory only or obligatory 
with an implied nullification for dis¬ 
obedience ; it is tho duty of Courts of 
Ju.stic-e to try to get at the real inten¬ 
tion of the legislature by carefully 
attending to the whole scope of tho 
stahite to be construed. A statutory 
rule nm^ upon interpretation be very 
well held to be ill part mandatory and 
in part directory. MATH I 1{AM<)HAN * 
SAIJ V V. RAM KUMAR SAHA .v. 370 

-, Interpretation—Ousting of 

jurisdiction of Courts must be express 
—Jnmitaiion of ordinary incidents of 
litigation. See Adverse i^ossession ...1311 

--, 1 nterpi'etaiioii—Indian Contract 

Act, scope of -Dralightj^iTiaIIship. See 
Contract Act, s. 102 ... ...1182 

-^ I nterpretation—Preamble.] 

^rhough the preamble of an Act does not 
control anv plain enacitment which 
follows it, ’ it may bo a most useful 
guide when a question of doiibt arises 
upon the ronstrnction of a pai*ticulnr 
provision and considerations relating 
to the scope of the Act are involved. 
SITAU tniANDRA CHOWDUUKY v. 

MFF^. A. J. DETiANNEY ... ...1158 

---, fiiteiqneiation. See Court-fees 

Act, Sch. I, Art. 12 ... ... a ...1125 

-^ Intorpretation—Heading of 

Chapter if may be looked to for con¬ 
struing sections. See Bengal Tenancy 
Act, Sch. Ill, cJ. 1 (a) ... ...1097. 

srCtMISSION ACT (X of 1865)—Aborigi¬ 
nal tribes in Chota Nagpur—Inherit¬ 
ance—Law applicable—Special notifica¬ 
tion Under tec. 332 issued at the appel¬ 
late stage, whether has retrospective 
effect.] Notification, dated 2nd May 
1913, is.sued by the Government of In¬ 
dia under sec. 332 of the Indian Succes¬ 
sion Act at the appellate stage of a case 
did not apply where there had already 
been a decision of a competent CouH 
regarding the rights of parties. Tn the 
case of codified law tho ordinary prno- 
tioe of the legislature is to make special 
provisimi when it thinks fit to do so 
for the saving of custom, usage 'and 
ordinary rights. There is no authoiv 
ity that, after customary law has been 
stereotyped in the form of a statute 
whicl^ contains no provision saving ous- s 
tom, it is open to a Court to give effect 
to custom r much less to a custom in- 
oonsistent with the statute. As the 
Indian Succession Act contains no clause 
saving custom, the Courts are not com¬ 
petent to accept custom as a reason for 
deviating from the provisions of the • • 
Act. THNT OBATN v. tjjDA ORAON 
(Patna) ^ ... ...lOU 
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SUCCESSION ACT—contd. 

■ ■-;-, 1. 57—Wiffp revocation 

of, tearing.] When a testator sent for 
his Will, wrote the word cancelled" 

% thereon and 6ig:ned in and according to 
hfs Attorney's direction tore it partially; . 
Held —That this showed the intention of 
the testator to revoke the Will and the 
partial tearing constituted a sufiicient 
revocation of the Will within the mean¬ 
ing* of sec. 57 of +he Indian Succession 
Act. Elms V. Etms, 1 Sw. & Tr. 155 
(1658). distinguished. Blbn v. Thomas, 2 
W. Bl. 1013 11749 ). referred to. JOHUB 
LAL DEY V. DHIKENDBA NATH 
DEY ... ... ... ... 304 


Validity. See Will 


s. Ill—Gift over— 


... 169 


-, s. 187—Will not pro¬ 
bated if can be used in evidence and for 
wh|tt purpose. See Hindu Law—Beli- 
~~£us Endoyrment ... ... ... 122 

. e. 332, notification by 


Government of India under, at the aiv 

g ellate stage of a case. oiTect of. See 

iiccession Act ... ... ...1082 

SUCCESSION CERTIFICATE ACT (VI I of 
. 1889), s. 14— Succession Certificate— 

Court-fee. See Court-foes Act, Sch. I, r 
Art. 12 ... ... ... ...1125 I 

SUITS, consolidation of. See Consolida¬ 
tion ... ... ... 475 


decision of, in the absence of Defend¬ 


ant—Decree—Legality. See Decree ... 943 ■ 

SUITS VALUATION ACT (VII of 1887), 
s. 11 —Valuation—Appeal—J urisdiction. 

See Pre-emption ... ... ...1099 

SUMMONS returned unserved—^Trial of 
euit without fresh summons being serv¬ 
ed—^Legality. See Decree ... ... 943 

SURETY, dischargo of, by act of creditor 
detrimenital to surety, ^ee Contract 
Act, 8. 189 ... ... ... 5G2 

TENURE, part of, created before Perma¬ 
nent Settlement but separated by as¬ 
signment and held at proportional yent 
by assignee—Confirmatory tan ad if - 

creates Hew tenure. See Bengal Ten¬ 
ancy Act, SB. 6, 7 ... ... »..1002 

THAK MAP, value of, at evidence—Thak 
mapt of 1852, if to be pretumed at un¬ 
reliable.] Thak maps have always been 
considered by Courts as good evidence, 
and although the value of a Thak map 
depends upon its accuracy there is no 
presumption that Thak maps must be in¬ 
accurate. Opinion of Captain Hirst in 
his " Notes on the old Revenue Sur¬ 
veys'' and Jagadindra Nath Roy v. 
Seerttary of State for^lndia, L. B. 80 I. 

A. 44: s. o. I. L. B. 80 Col. 291; 7 C. 

W. N. 193 (1902), referred to. SM. 
KBISHNA KALYANI DASI v. MB. B. f 

• BBAUNPIBLD ... ... -.1028 

THICCA taken by a ouPtivating raiya*— 
Conversion into tenure-holder—Merger. 

See Bengal Tenancy Act, s. 22 ... SCO 

TBAN6FBB OP PBOPBBTY ACTT (IV of 

* JMt), t. 2 fe)—Lease from to y»r 
m existence from before 188^Transfer 

by way of subdi^te. 8is s. 108 (J) ... ^ > 


Pooe 
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•«- S, 


6 (c), provision# of, if apply to the 
creation of easements. See Easement ...J 


1158 


See Contract Act, s. 102 


e. 4. 


..1182 


, t. 4 


—Rule of daxndupat if applicable to 
mortgage decree. See Interest 110 


s. 41 


—Ostensible owner, transfer by, whei 
binds real owner— Bos judicata.] In i_ 
suit by A to recover from B property 
the title to which wA disputed octwooii 
A and B, M in . whose favour B 
14th March 1893 executed a usu 
tuary mortgage—in Uou^nhereof oii 
January 1895 another mortgap-jn 
executed in his favour by B—Wt,*on^ 
a Defendant apparently on the g.wKnd 
of his being a transferee under the 
mortgage of 14th March 1893. The suit 
was decreed. In a suit by M to enforce 
his mortgage of 21st January 1895, 
which the representative in title of A 
contested, the High Court held that the 
decision in the previous suit was res 
judicata; afid also that sec. 41 of the 
Transfer of Property Act did not ap¬ 
ply to give M a title, although B had 
got his name entered in the Revenue 
papers as owner, because the applica¬ 
tion for the entry having been opposeil 
by A, B could not be said to have been 
entered as ostensible owner with A's 
consent, and also because if M had 
made enquiries before he advanced 
money to B, ho could have discovered 
the fact of B's opposition and facts show¬ 
ing B'e tillo. The Judicial Committee 
on appeal found the judgment of the 
High Court to bo so satisfactory and 
sufficient that they felt themselves 
justified in advising the dismissal 
of the appeal without following the 
practice of making an elaborate report. 
NAGESHAR PRASAD PANDE v. 
BAJA PATESHRI PARTAB NABAIN 
SINGH (P. C.) ... ... ... 265 

-. ». 41 

—Husband's property sold by wife— Bond, 
fide purchaser for value, “ without 
notice"—His rights—" Without notice" 
—Significance of the expression—Hus¬ 
band’s right to redemption.] Where, 
during the husband's absence on pilgriin- 
age, the wife sold a piece of land, which 
bad before the hiisband^s dcpkrfnre been 
mortgaged by her, the purchaser who 
paid off tho mortira^p 

enquiries satisfied him self that 

was owner. Hold— That tho husband 
could not recover the laml. nor was he 
mfi'flArl to be allowed to redeem tne 

mortilV 

TETBT PASIN — 

_ - - . — ^ Sf 44, 

Sea Mortgage ••• ••• ••• 

---. a. 53 

—Trenafar te defraud or delay eradl- 
tor, when voidable under the MO- 
tlon<>-Prefarrina one ereditor to another, 
debtor himaoTf not benefiting, If 

within tho otatuto.] la » caw ia 

15 
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TRANSFER OF PROPERTY AC^T-contd. 
which no consideration of the law of 
bankruptcy applies, there is nothing to 
prevent a debtor paying one creditor in 
full and leaving others unpaid although 
the result may be that the rest of his 
asse«(H will be InsufiTicient to i>rovide for 
the payment of the rest of his debts. 

The transfer which defciits or delays 
creditors is not an instrument which 
prefers one creditor to another, but an 
instrument which removes property from 
vflhe creditors to the benefit of the debtor. 


% 


liU I iiv 

'MUSAHAR RAIIIT 
LAL (P. C.) 

Vre: 


V. LAliA riAJKIM 


393 


a. 54, 


nj '181011(4 

's emei 

See^liocal 


isioiiH of, if apply to ih« creation 
'Hements. »ea Easement 


1158 


-. s. 54 

lOiSe if may operate as coi)ve>«iice. 
Ijocal Self-Crovernnient Act, see. 


139 (d) ... ... ... 37t) 

---. t. 54 

—Transfer of immoveable property of 
less than Rs. 100 in value to mortgagee 
with possession on failure to pay off 
mortgage—Oral transfer—Delivery of pos¬ 
session, necessity of—Formal delivery.] 
Where immoveable property of less than 
He. 100 in vahie was first mortgaged to 
A with possession, and then on mort¬ 
gagor's failure to pay up the mortgage 
amount, the latter on 5th March 1906 
(»rally sold the property to A, and at 
the same time formally delivered jmjs- 
session by iiointing out boundaries, by 
endorsing on the buck of the mortgage 
bond the fact of the sale and by ha riding 
it over to A ; and the mortgagor later on. 
on 6th June 1006, sold the property fo 
B by a registered deed. Held —I’hat 
everything that could be done to deliver 
possession to give effect to the sale of 5th 
March 1906 was done, and the require¬ 
ments of sec. 54 of the Transfer of J^ro- 
perty Act having thus been satisfied, 
title passed to A and B's suit to recover 
the property from A must fail. Siben- 
drapada Banerjee v. Secretary of State 
for India In Council, I. I*. R. 34 Cal. 207 
(1907), distinguished. SON AT TfllTTIA 
V. SONARAM CUETIA ... ... 195 


j 


I 


I 


Mortgage-bond—Attestation—Person sub¬ 
scribing as scribe if attesting witness.] 

Par Chamier. C. J.—To be an attiesing 
witness within the* meaning of sec. 59 of 
the Tramffer of Property Act, the v itness 
must not only have seen the execution of 
the document but should have also snli- 
Hcribed as a witness. Shamu Patter v. 
Abdul Kadir, L. R. 39 T. A. 216: s. c. 
I, L. R. 35 Mail. 607: 16 C. W. N. 1000 
(1912), Raj Narain Ghosa v. Abdur 
Rahim, 5 C. W. N. 454 (1901). Dinamoyi 
Oebi V. Bon Behari Kapur, 7 C. W. N. 
160 (1902> and Badri PratacLv. Abdul 
Karim, T. L. H. 35 All. 254®(1913). re- 
f erred to Where a person who sub¬ 
scribed a mortgage bond as scribe was 
proved to have been present when the 
document was cxecutecl and the lower 
Ai^pellate Court upon this and other 
evidence found that he had seen the 
document executed and held that he waa 


Page 

TRANSFER OF PROPERTY ACT— contd. 
ail atte.sting witness within the mean¬ 
ing of sec. 59 of the Transfer of fro- 
perty Act; Held, per Chamier. C. J.— 
j'hat although on the finding he nrust 

, be held to have seen the mortgage-deed 
executed, the scribe was not an attest¬ 
ing witness as he did not subscribe as 
a witness. Per Jwala Prasad^^J.—That 
in the absence of evidence showing that 
ho had witnessed the execution it could 
not be presumed that he had. A scribe 
of a deed who' has witnessed the execu¬ 
tion may sign the deed becadSe he has 
done so, and yet describe himiaolf as a 
scribe. RAM BAHADUR SINGH v. 
AJODHYA SINGH (Patna) ... ... 699 

--^ 19, 59^ 

67— Moi"tgage—Attestation. See Mort¬ 
gage ... ... .9t9 

-, a. 100 

. —Mortgage not validly executed if^ 
creates a charge. See Mortgage ... 

-. ee. 106, 

^ 107—Land held not for agricultural or 
manufacturing purpose on oral settle¬ 
ment at an annual rent—Presumption 
that tenancy annual —** Contract to tha 
contrary,” not valid, because not regis¬ 
tered — Notice, length of.T Whore, there 
being no written lease, the tenants were 
found to have been holding the land on 
an annual rent of Rs. 15 and not for an 
agricultural or manufacturing purpose: 
Held —That from the fact that the rent 
was an annual rent, the presumption 
ought to be drawn that the tenancy was 
an annual tenancy. That, in the ab¬ 
sence of anytliing to rebut the pre¬ 
sumption. sec. 106 of the Transfer of 
Property Act, if it stood alone, would 
be inapplicable, there being " a con¬ 
tract to the contrary" within the mean¬ 
ing of that section. This contract, how- 
-ever, not being in' writing and register¬ 
ed was invalid under sec. 107. - That the 
tenancy was therefore terminable under 
sec. ItMi on fifteen days' notice expiring 
with the end of a month of the ten- 
anev. Durgi NIkarini v. Gobardhan 
Boss, 19 i\ W. N. .526: s. c. 20-C. L. J. 

44A at p. 454 (1914), referred* to. 

SBETKH AKLOO v. SHEIKH EMAN- 
ON ... ... ... ...lOOS 

-—, ss. 108 

(j). 2 (c)—Lease from year to year in 
existence from before 1832—^Transfer- 
ability—Custom—Onus—Sublease, trans¬ 
fer by way of—Landlord if may recover 
khas possesaion.] A lease of homestead 
land from year to year which was iu 
existence before the passing of the 
Transfer of Property Act is not govern¬ 
ed by that Act and sec. 108, cl. (J) of 
that Act does not make it transferable 
absolutely or by way of sub-lease. Such 
leases are not transferable except by 
cniatomi the burden of proving which is 
on^the party who sets it up. Whether 
a tenafft from year to year had power 
before the Transfer of Property Act to 
transfer the holding by way of sub¬ 
lease or not, where it appeared that the 
tenant had abandoned the lands with¬ 
out arranging for payment of rent, and 

I 
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TRANfiPER OP PROPERTY ACT— conctd. 
no rent had been paid by him since the 
ijarai and that the transaction a'as in 
^ substance though not in form an assign¬ 
ment, Hold —That the landlord was en¬ 
titled to rooaver khas possession of tjie 
- land. ANANDA MOHAN SAHA v. 
«OBINDA CHANDRA RAY CHOt- 
DHURY ... ... ... 322 


Sot Bengal Tenancy Act.^Sch. Ill, Art. 

2 ... ... ... ... 485 


provisions of, if apply to the creation of 
X easement. See Easement ... ...1158 

-, t. 137. 

See Contract Act, s. 102 ... ...1182 

TRESPASS, action for—Who may eue, 
teijiant or owner—Title by adverse pos- 
*^ *"sio n not pleaded, if may be allowed 
n "Tile Court of Appeal—Civil Proce¬ 
dure Code (Act V of 19Q8), Or. 41, r. 24 ^ 
—Adverse possession against Munici¬ 
pality or the Crown.] Per Sanderson, 

C. J., and Mookerjee, J.—^l^he tenant is 
the proper PlaiiifcifP to sue for trespass 
committed in respect of the land, and 
the reversioner can only sue for tres¬ 
pass if the alleged trespass is injuriou^^ 
committed in respect of the land, and 
to the reversion. Per Sanderson, C. J.— 
Even though the trespass is accompanied 
by a claim of right, it is not necessarily 
injurious to the reversionary estate. 
Baxter v. Taylor, 4 Burn. A Ad. 72 (1832), 
referred to. Per Woodroffe, J.—Jt is 
not sufficient for the Plaintiff in an 
action in ejectment to prove possession. 

He must show title. Per Mookerjee, J.— 
Mere previous possession will not entitle 
a Plaintiff to a decree for recovery of 
possession, except in a suit under sec. 

9 of the Specific Relief Act. Purmesh- 
war V. Brojolal, I. L. R. 17 Cal. 2.58 
(1889). Nithachand v. Kanchiram, I. E. 

.R. 26 Cal. 579: s. c. 3 C. W. N. 568 
(1899), Shama Charan v. Abdool, 3 C. 

W. N. 158 (1898), and Manik Borai v. 
Banicharan, 13 C. L. J. 649 (1910), 
referred to. The Plaintiff may be al¬ 
lowed to succeed on a title by adverse 
possession pleaded for the first time in 
(he Court of Appeal, provided such a 
case arises on the facts stated in the 
plaint, and the Defendant is not taken 
by surprise. Sundari Dostee v. Madhu 
Chundar, I. L. R. 14 Cal. 592 (1887), 
Vasudeva v. Maguni, L. R. 28 1. A. 81. 

88: S. e. 5 O. W. N. 545 (1901), Majkal 
V. Thunbutwamy, [1314] Mad. W. N. 
784, Somaaundarum v. Vadivalu, J. L. R. 

31 Mad. 531 (1898)* Shirokumari v. 

Govind Shaw, I. L. R. 2 Cal. 418 (1877), 
Joytara v. Mahomad Mobaruck, T. L. 

R. 8 Cal. 975 (1882), and BIjoya v. Bydo- ^ 
a nath, 24 W. R. 444 (1875). referred to. 

.To eetablish a title by adverse iA>s- 
session, the Plaintiff must^prova enjoy¬ 
ment possessing the same characteris¬ 
tics as are necessary for^rosumption of 
a lost grant and consequently that the 
possession was adequate in cpntinuity, 

♦ •in publicity and in extent, to extinguish 
the title of the true^wner. Subramania 
V. Secretary of Statt» 21 Mad. L. J. 132 



TRESPASS contd. 

(1910), Hiicl Radhamani v. Collector of 
Khulna, J. L. R. 27 Cal. 943: s. c. 4 C. 

\V. N. 593, G90 (1900), referred to. Par 
Woodroflcs Where in a suit for de¬ 
claration of title and possession, the 
Plaintiff did pot in the alternative plead 
title by adverse possession, the Plaintiff* 
cannot ask the Court to frame such an 
issue on ajipeal except by amendment, 
and Or. 41, r. 24, which authorises tha 
(yourt to remodel tb€^ issues does 
apply^ to such a cose. RAM CHANDRA 
SIL V. RAMANMANi DA»ST ... 

TRIAL JDDGrrS appreciation of witii^ 
examined in his presence, value 
Sea Pleading and ProoP 

TRITST, betrayal of—Eiducinry rvif 
shix). See i^urdaiiashin J^ndy 
-, public—(Vuirt’s functions in Settl¬ 
ing n scheixip for carrying on the trust 
—(^uitrol of public trust if may be ex¬ 
clusively claimed by a particular group 
of worshippers. See Civil Procedure 
Code (XIV of 1882), sec. 539 ... ...lllfl 

'J'R 1 'STI:E— Trust-deed—Voluntary settle¬ 
ment to pay off debts—Trustee, mort¬ 
gage by—Validity—Trustee acting im¬ 
properly and unreasonably in execution 
of trust—Compromise based on such 
alienation, if valid—Compromise by 
guardian ad litem of minor without 
Court’s sanction—Civil Procedure Code 
(Act XIV of 1882), ss. 462.] Where R. 
a zemindar who was heavily involved 
in debt, executed a deed of voluntary 
settlement, settling all his zemindary 
ami certain other property—subject to 
th«< payment of specified debts which he 
then owed and to certain allowances to 
niembors of the family including himself 
directed to be made and to the several 
trusts, provisos and declarations therein. 
coiitaimMl—on hi.s minor son RR, and 
appointed V as trustee thereof, and the 
allowances were made payable after tho 
sptH'ified debts and the interest on and 
principal of such other debts and sums 
of money ns should be incurred or be¬ 
come payable by the Irustee for the pur¬ 
pose of paying off all or any of the said 
debts and sums of money; and the 
trustee finding that the income in his 
hand was not sufficient to meet the 
charges on the trust-eslnte and in order 
to save the estate arranged certain 

financiers for raising a large sum on tlie 
security of the estate at a 
of interest to pay off 

latter having refiuiml that K shauld 
become a party <« 
tho allowances suecihed 
should be expressly postponed to thou- 
socurits', the trustee agreed to give a 
second mortgage of four lacs of rupoM to 
B on the «ecurity of a suitable imrtion 
of the estate, in ortlor. as be alleged, 
to obtain the assent of R and other Mr- 
Hons entitled to the payment of allo,^ 
anres; and, in a suit by RR, in whicn 
tho validity of this agreement to mort- 
gage was challenged as beyond the power 
of the trustee, the^ latter urged that in 
the circumstances it was reasonable and 
prudent on bis part to agree to give 
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TRT'STEE—contd. 

mortgage. Held-— That tho trxistoo had 
not exercised his power (if he had it), 
properly and reasonably in tho interest 
of tho estate. That it was not establish¬ 
ed that the consent of the allowance- 
holders was required to enable the trus¬ 
tee to postpone their rigBts to the se¬ 
curity of the financiers or that the latter 
would have pressed their requisition if 
tile legal position had been explained to 
^hem and that regard for the position 

( of K and his family and unw^illingpass 
on the part of tho^rustee to incur their 
jULL-will did not justify the placing of a 
den of four lacs on tho trust-estate. 

—mprom iso yns entered into by tho 
with a creditor of K in a suit 
the settlement invalid brought 
by^J-.ii creditor against the trustee and 
RK. chen a minor, by w'hich the trustee 
executed mortgages not w'ith a view to 
imposing a new charge on tho trust- 
estate but on the basis of utilising the 
charge already promised to li. Held — 

That the compromise being based on the 
invalid agreement with R vras also in¬ 
valid, and the mortgages efiPected in pur¬ 
suance of the compromise were equally 
invalid. That the compromiso* w'as also 
invalid as not complying with the re¬ 
quirements of sec. 4t»2 of tho Civil Pro- 
ccHlure Code of 1882, the trustee who had 
been appointed guardian ad litem of RR 
having entered into the compromise i 
without the sanction of the Court. ! 

Manohar Lai v. Jadu Nath Singh, L. f 

R. dS I. A. 128: s. c. 10 C. W. N. 898 
(1906), and Ganesha Row v. Tuljaram 
Row, L. R. 40 I. A. 132: s. c. 17 C. W. i 
N. 765 (1913), referred to. M. R, M. A. 
SCBRAMANIAN CIIETTIAR v. j 

RAJAH RAJESVVARA DORAI (P. C.) 201 

rXDr:F£NPED cases. Plaintiff to prove 

his case in. Sea Civil Procedure Code, ; 
(!r. 9, r. C ... ... ...1192 

X:N 1 > 1 :R-RR 0 KEE. see llrokerage Con- 

traot ... ... ... 708 ^ 

UNDliR-KAIYAT Status of under-raiyat 1 

where raiyat evicted from occupancy- 1 

holding for non-payment of rent in Chota i 

Nagpur—Interest of under-raiyat, void * 

or voidable—Distiction between proceed¬ 
ings with respect to a tenure-holder and 
a raiyat—Right of under-raiyat to con¬ 
test the ^validity of the decree against 
hit lessor.! Whoro a holding of au oc- 
oupaney raiyat is sold, the interest of 
an under-raiynt is not void but void¬ 
able. But when tho occupancy holding 
has been destroyiHl by eviction of the 
raiyat for non-pa.vment of rent, sec. 82 
of Act X of 18.59 provides that the 
decree-holder shall be mit in^ physical 
possession of the land. There is a clear 
distiction between proceeding4tin regard 
to a tenure-holder and proceedings in 
regard to a raiyat. Where the proceed¬ 
ing has been with regard to a tenure- 
holder or under-tenant the decree is to 
take the form of an order to all raiyats 
to pay rent to the decree-holder, and the 
h decree-holder cannot be put into actual 
physical possession of the land. An 
under-raiyat cannot contest the valid- 


CXDCR-ilAITAT—eontd. 

ity of the decree against his lessor* as 
a defence to a suit in which it is sought 
to declare him a trespasser. BISHlJN 
NARAIN DASS PODDAR v. CHANDRA 
KANTA NAIK (Patna) ... ...1240 

UNDER-RAIYATI lease for 9 years with 
covenant for reuewalMf valid—Ejectment*. 

See Bengal Tenancy Act, sec. 85 „ ... 948 


nr lease for a term exceed¬ 


ing 9 years, if void. See Bengal Ten¬ 
ancy Act, sec. 85 (2) ... ... 182 

-Heritability. See Ben¬ 
gal Tenancy Act, sec. 49 ... ... 75G 

UNPROFESSIONAL CONDUCT. See 

Legal Practitioners Act. 

VAKALATNAMA, acceptance of, by pleader 
—Endorsement of acceptance In writing, 
if necessary—Civil Procedure Code (Act 
V of 1908), Or. 3, r. 4—High Court T 
ral Rules and Circular Orders, Ch. Xl, 

' r, 45 (o), Vol. 4, p. 301, interpretation 
of—Endorsement if must be made in ail 
cases before vakalatnama is filed.] An 
acceptance or act by a pleader named 
in a vakalatnama would, if allowed by 
Court expressly or by implication, be 
valid and operative even without an on- 
dorsoment in writing on the vakalatnama 
by tho pleader, but r. 45 (e), Ch. XI, p. 

301, Vol. T of tho General Rules and 
Circular Orders of tho High Court re¬ 
quiring acceptance of a vakalatnama by 
endorsement in writing ought to be 
complied with. Per D. Chaitoriee, J.— 

Tho Rule is a salutttr 3 ' rule proscribed 
for safeguarding the interests of litigants 
and sht>uld be followed in the Mofussil 
in Iho manner indicated by tho construc¬ 
tion placed thereon by the High Court. 
Courts in tho Mofussil must be 4 *jpecially 
careful in enforcing Ibis rule in. cases 
of compromise and withdrawal of cases 
and withdrawal of money of documents. 
Beachoroft, J.—Courts should insist on 
tho Rule being obsorvod bv pleaders 
practising before thorn and tho ploa.der 
who does not conform tn it ought not 
to be heard. MOHESTT nilANDRA 
At>DY V. PANCHU MUDALI ... 287 


p]aint. 


object 


of. 

...1192 


VERTFICATTON of 

See C. P, C., Or. 9. r. 6 

VISVTESWARA RHATTA as authority on 
Hindu Law. Soo Hindu Law'—Succession 1 

WAIVER. Soo Landlord and Tenant ... 347 

WAKF. Mabnmcdnn Law—Wakf. 

WAT. pubbis— Public drain when filled up 
if becemot public way.] A public drain 
does not become a public way merely 
because it filled ' up. RAM CHAN¬ 
DRA SIL V. RAMANMANI DAST ... 773 

WILI^CONSTRUCTION—Absolute alft— 

, Rules of construction approved by 
Courts—Effect of subsequent clauses in 
WKI restricting absolute gift created in 
previouc clauses—Will of a Hindu, 
matters which Court may oontider In 
construing —Munk—Nirbyudha mnlik, 

meaning of.] A Hindu testator left a 
Will tho material portions of which wore 
as follows. IXio second and third * • 
olansos of the Will Apiyjinted the testa- 
tor^s widow as executrix^ and authorised 
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WILL-contd. 

hef to meet the ozpensot and pay the 
debts by sale, if necessary, of a portion 
of the estate. The fourth clause provid- 
^ ed .that the widow shall obtain as 
nirbyudha malik whatever moveable and 
immoveable properties shall be left by 
testator and she shall be the absolute 
owner with the rights of gift, sale and 
all other kinds of transfer. In the next 
three clauses the testator authorised 
the widow to adopt a son land proscribed 
the devolution of the estate in the event 
of such adoption and in the last clause 
ho provided that if at the time of the 
drath of his w^idow there be no adopted 
' son or if no son or wife of the adopted 
son bo alive, then the testator's heir 
according to the Hindu shastras who 
shall bo alive at the lime shall get the 
properties which shall remain after dis^ 

^ _ "po ^al by the widow by vray of gift or 
the same. Held—^'rhat under the 


^ fourth clause of the Will the widow 
look an absolute interest in the estate • 
devised and the gift over contained in 
the last clauses of what might remain 
undisposed of by her was void and in- 
^ oi)orative in law. That the provisions 
of the Will relating to adoption and the 
devolution of the estate in the event of 
adoption could not qualify the effect of 
the fourth clause even though they con¬ 
tained provisions repugnant thereto. 
That where an absolute interest is given 
the Court will not cut it down by subse¬ 
quent words in the Will unless they 
clearly have an effect to restrict it. 
That whore a dt^visee takes an absolute 
interest a gift over on his failure to 
dispose of the property or whatever part 
of the property he does not dispose of 
is void. That the rule of construction 
applicalje to cases of this description 
is that not only ought the Court to look 
to the words of a Will alone to deter¬ 
mine the operation and effect of Ihe 
devise but the Court ought to disregard 
' altogether the legal consequences which 
may follow from the nature and quali¬ 
ties of the estate when such estate is 
once collected from the w^ords of the 
Will itself. Scarborough v. Savile,* 3 
A. and E. 897, 962 (1836). The instru¬ 
ment must receive a construction accord¬ 
ing to the plain moaning of the words 
and sentences therein contained, that 
is, the words nr© to be first read in their 
grammatical and ordinary sense unless 
the context shows otherwise. That in 
construing the Will of a Hindu it is not 
improper to take into consideration what 
are known to be the ordinary notions 
and wishes of Hindis with respect to 
the devolution of property, namely, that 
a Hindu generally desires that an estate, 
specially an ancestral estate, shall bo 
^ retainea in his family and also that a 
Hindu knows that as a general rule, nt 
‘ all events, women do nor take absoluto 
estates of inheriiance which they are 
enabled to alienate but where the terms 
are perfectly clear the Court cannot as¬ 
sume contrary to the plain meaning 
* * thereof that the testator intended to 
create estates of a particular descrip¬ 
tion and mnd and twist the 
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language in favour of the assumption 
80 made. That the use of the term 
matik may not by itself necessarily 
create an absolute interest but the ex¬ 
pression nirbyudha malik is the strong¬ 
est and most unequivocal phrase em¬ 
ployed in the. vernacular to indicate ab¬ 
solute ownership. SUUES CIlANOKA 
PALIT V. LAHT MOHAN DUTT 
CUOUHHIJIU ... ... ... 463 

- . CONSTRUCTION— Authority tcK 

adopt, verbally given, before, deatli— Sk 
Proof—Relevancy of jWill, w^hich con- \ 
taiued no directions for adoption, lua^ J 
two months before death, in e.s(imaPffl|b|p 
probabilities—Probable ibange of 
tious. See Hindu Law—Adopt ion 650 

-CONSTRUCTION—Widow apjp^ed 

executrix with power to adopt fiveniont 
in euccestion—Gift over on her dying 
without eon to nephews—Son adopted 
if divests widow—Life-estate to widow 
inferred from tenor—Gift over valid and 
not touched by sec. Ill, Succession Act 
(X of 1865).J Where a Hindu testator 
belonging to the Dayubhaga School a|»- 
pointed his wife sole executrix ami 
authorised her to adopt a son, and hve 
such sons in successioti in case of death, 
and the Will finally provided that if 
the wife died without adopting a sou 
or if such adopted .sou predeceased her 
without leaving any malo issue, the 
estate, after the death of his wife, would 
pass to such of his sister's sons 
might be livin^r at death. Held —That 
the estate was in the widow during her 
life, and it could pass only to the sou 
who survived her or in ca.se of his 
death in her lifetime, to his malo i.ssuo 
if he left any. A son adopted by the 
widow predeceased her w'ithout issue. 

Held —That the gift over to the nephews 
took effect on the death of the widow. 

That the gift to the nephews W'us not 
affected by st>c. Ill of the Succession Act, 
the event upon which, as distinctly 
mentioned in the Will, the distribution 
was to take place being the death of 
the widow. Sec. Ill, Succession Act 
commented on. It should be applied 
only to cases strictly coming within its 
scope. Under the Hayabhaga, the tes¬ 
tator has not only the power of anho- 
rising his widow to adopt a sou to him, 
and in case of the death of.sqcli adopt¬ 
ed son to make other adoptions in order 
to ensure the performance of those re¬ 
ligious rites on which depends his sal¬ 
vation in after-life, but he can attach 
to such authority a direction tiiat her 
estate should not be interfered with or 
divested djiring her life, just as he can 
postpone the succession of his naturul- 
bom son by interposing a life-estate. 
BnUPET«DRA KRISHNA GHOSE v, 
AMARENDRA NATH DEY (P. C,)... 169 


-PROBATE gnmted upon finding that 

Will geunine and caveator had no locus 
standi to oppose—Suit by caveator for 
declaration that he has sufficient interest 
to apply for revocation of probate if lies 
—Probate Court's decision on matters 
within its jurisdiction if reversible by 
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nuotker Court—Decisions of Probate 
Court on matters other than geiiuiueuess 
of Will if conclusive. See speciific ilelief 
Act, s. 42 ... ... ... 738 

PROBATE —Death of partner leav- 

r.'—lif ___ £ _i... 


-, w ■ mm V* T— 

ing Will—Executor if compefeut to sue 
for dissolution before prob&te obtained. 
See Limitation Ordinance, secs. 17 (1), 


22 


. a33 


- y, PROBATE —^Wili of a person domi- 

yfiled abroad—I’robate -a hen may be 
granted—Proof of Will. See Limitation 
Ordinance ^.... ... ... 833 

PRO BAT E— A pplicatioii—^Petition 
compromise between propuunder and 
^Hor dividixw testator's property*— 

^te case cfocided on ^ such com- 
i without proof of Will if legal, 
robate and Administration Act, 

. *3 ... ... ... ... 98C 

PROBATE proceeding—Caveat, what 
IS a—Persons upon whom citations 
i^^siied. preferring objections—Objections 
if must be stamped as caveat. See 
<'ourt-foes Act. Sch. II, Art. 12 ... 787 

PROOF of genuineness—Clear and 



sec. 


trustworthy evidence of attesting wit 
ness if to be rejected because appear¬ 
ance of document suspicious—Court if 
in such a case may speculate as to what 
would have been a proper Will for the 
testator.] Proof of the genuineness of a 
Will depended mainly upon the testi¬ 
mony of a doctor who aiiostod on the last 
page of the Will, the signature of the 
deceased and who deposed that at the 
time the Will was executed, tins deceas¬ 
ed was perfectly capable of understand¬ 
ing a business transaction. The Will 
on examination show'od that the writing 
on the last page w^as inconveniently 
crawde<l above the signature of the 
testator, and. on the last pjge but one, 
the writing at the foot was so placed 
as to lend colour to the suggestion that 
the page had been filled up after the 
signature had been attached. Lpon this 
the Trial Judge built the theory that 
the Will had been written in blank 
pages over signatures of the testator 
previously obtained. Held— ^That ih« 
doctor’s evidence, if believed, Uind whicdi 
the Judicial Committee did lielievel 
completely destroyed this theory, and 
that the High Court was right in pro- 
noiincing in favour of the genuineness 
of the WiU-. That it would be most un¬ 
safe and most undesirable, in circuni- 
stunces such as these, to try to spell out 
from the peculiar form in which a docu¬ 
ment written in the vernacular appears, 
a hypothetical answer to the clear, di^ 
tinc't and trustworthy evidence Ct, 
doctor w'ho witnessed the Will- Where 
a Will has once been made and is 
apparently in perfect form, and the evi¬ 
dence of the attesting witnesagls to be 
trusted, few things can be more dan¬ 
gerous than to attempt to reereato the 
kind of Will that the man ought* m the 
opinion of the Court, to have made. 
Once the man's mind is free and clear 
and is capable of disposing of his pro¬ 
perty, the ivay in which it is to be dis- 
nosed of rinds with him, and it is not 
for any Court to try and ^Jiscover whe- 


. - * 

WlLL-contd. ^ ^ 

ther a Will could not have been Hia4^ 
more c^unsonant either with reason * or 
Avith justice. SUN A ANA Ail UNA- 
CI1ELJ.AM CHETTY v, S. R. RAMA- 
SWAMl CHETTY (P. C.) ... ... 673 

-- PROOF of execution and due attesta¬ 
tion—Attesting witnesses, turned hostile 
—Court may find execution proved from 
other evidence—Proof that testator Saw 
attesting witn^ses sign, and latter saw 
testator sign, if necessary, where Will 
regular on its face—Presumption of due 
execution.] The mere fact that attest¬ 
ing witnesses to a Will have repudiated 
their signature does not invalidate the 
Will, if it can be proved by evidence . 
of a reliable character that they have 
given false testimony. When the evi¬ 
dence of the attesting witnesses is vague, 
doubtful or even conflictjng upon some, 
material jHiint, the Court may t«V^ % 
into consideraiion the circumstaiici5.s’“«>f , . 

the case and judge from them collee- 
' lively whether tho requirements of the 
statute wort^ complied with; in other 
words, the Court may. on con.sidei'ation 
of the other evidence or of the whole 
circumstances of the case, come to the 
conclusion that their recollection is at 
fault, that their evidence is of a sus¬ 
picious character or that they are wil¬ 
fully misleading the Court, and accord- . 
ingly disregard their testimony and pro- 
nounco in favour of tho Will. It is not 
necessary under tho law that affirma¬ 
tive evidence should be forthcoming that 
tho testatiir did, as a matter of fact see 
the attesting witnesses put their signa¬ 
tures or that the attesting witnesses did 
actually see the tastaior sign the docu¬ 
ment. It is enough if the circumstances 
show that their relative position was 
such that they might have fil6en the 
execution and the attestation respec¬ 
tively. Every presumption will be made 
in favour of due execution and attesta¬ 
tion in the case of u Will regular on the 
face of it and apparently duly executed. 
IIRAHMADAT TKWAKI v. CHAUDAN 
BIBI ... ... ... ... 192 

-- 1 PROOF—Execution in unusual cir¬ 
cumstances— Will not inofficious—Wit¬ 
nesses such as were reasonably to be 
expected to be available in the circum¬ 
stances, not to be disbelieved merely 
because their position socially inferior ^ 
—Beneficiary under Will recited as being 
testator’s adbpted son—Caveator, if may 
question adoption—Judge if may refuse 
to frame an issue as to adoption, whilst 
admitting evidence thereon—Relevancy 
on the question of genuineness of Will— 

Note of evidence to be given by witness, 
refusal to produce, if should prejudice 
party—Privilege.] K, a Hindu gentle¬ 
man of meuna and resident of a place 
^ called Sur^sand, went accompanied by hi« « 
twopwivos and some of his servants and . 
dopendapts to attend the bathing fair 
at Rononur^ on 10th November 1905. 
Cholera having broken out at the fair, 
it was broken up by Government order, 
but Tv, who hnd been suffering from 
dysentery and had been made nervous * 
about the state of hU'iiefelth by the out¬ 
break of Cholera, (ItTwM alleged) exe- 
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^ the disputed Will on 15th Novem- 
1905 p,nd died at 3 a.m. of 16th 
^mber 1905. The Will was pj^oved 
^ by such of the attestinj^ witnesses as 
were available and other witnesses. The • • 
genuineness of the Will was cliailenged 
alia on the ground that the ivit- 
^^nosses to the execiition were not of a 
superior position. The Will however 
appeared to be one which a II iudu 
gentleman in K^s positiou might roaM>ii- 
ably and naturally hav^iiiade and the 
attesting witnesses were such as one 
would reasonably expect to be available 
-op the occasion. Held —That there being 
. nothing in the case to suggest that the 
Will had been forged or that the wit¬ 
nesses who gave evidence as to the pre¬ 
paration, and ns to the due execution, 
of the Will had coniinifted perjury, the 
I .ccgitention that the Will should not be 
as genuine because the wit- 
^ nes.ses to its execution were not of a 
superior position was not sound and was 
contrary to the view of the law as ex-^ 
pressed in Chotey Narain Singh v. Ratan 
Koer, L. R. 22 1. A. 12 at p. 24 (1894) 
and Jagrani Koer v. Koer Durga Par- 
‘ shad, L. R. 41 I. A. «0: s. o. 18 C. W. 

N. 521 (1913). That something more 

than mere suspicion is necessary fn 
such n case to make convincing an argu¬ 
ment based on the socinl position of the 
witnesses. One of the beneficiaries 
under the Will was C, a boy who, the 
Will recited, had been adopted accord¬ 
ing to Tlindu rites, bv K as his son. 

The caveators questioned the factum of 
the adoption; Held —Thai the trial Judge 
was right, upon an application for 
probate, in declining to frame an issue 
as to the alleged adoption, though the 
matter had to be considered ns beariag 
on the ^question of the genuineness of 
the Will and the caveators were not 
precluded from questioning the adop¬ 
tion and were rightly allowed to cross^ 

• examine the propounder's witnesses on 
that subject and to call evidence to 
prove that C was not adopted. For the 
purposes of the propoundor's brief, a 
note had been obtained from a witness 
^subsequently examined at the trials of 
the evidence that he could give; Held 
—That the note was privileged from 
production and the caveators were not 
entitled to see it. and the Judges should 
not have allowe.d their minds to be in¬ 
fluenced in considering the evidence bv 
the fact that the note was not prodncfxd 
in Court for the information of the 
caveators. DTTT-HTN GFNDA KTTN- 
WAR V. HARNANDAN STNGTT (P. C-) 617 
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WILTj— concld. 

pendent^ relative revocation.] A Hindu* 

then the solo surviving co-parcener of 
a divided share of imcestral property* 
executed on 81 h September 1889 a docu¬ 
ment whicli eoiilallied uii appointment 
of his wife and his daughter to be 
executrixes and consisted of two parts: 

(1) a disposarof the proiicrty in a certain 
way and (2) an aiiHioritv to his widow, 
in case (he oxecnlaiil should die before 
completing the adoption as his son of 
one V. I*., to completes the adopiior 
and ill case V. P. should die during th 
widow's lifetime to#tnke certain other 
persons in adoptionOn 9th February 
1890 he completed the adoption of V. " 
himself and on 21st 1890 exeeui 

another Will W'hich contained no 
of revocation of the previous Will r^nd 
w^as wholly silent ns to the adopt ion,'and 
w'hilst it stated that tho property was 
ancestral, it procoeded to provide that in 
case V. P. should happen to dig at any 
time, his issue should enjoy tho pro¬ 
perty, and that on the failure of suc^i 
issue, it shoiild be divided amongst hi« 
daiiglitor’s sons. The testator died on 
4th April 1890, and V. P. on 4th Juno 
1891. The widow adopted P. on Cbh 
August 1906, Hold —(1) That U»e d;s- 
liosition of 8th September 1889 was a 
Will. (2) That as another member V. 

P. had entered the coparcenery, the 
testator w-as, after his a<loption, not 
competent to dispose of the projjoriy 
and the Wills to that extent became in¬ 
effectual. That the portion of the first 
Will w^hich gave a power to adopt re¬ 
mained unaffected and w'as not revoked 
by the subsequent Will. An alterna¬ 
tive iiicoJisislent disposition w'hicli is not 
valid or effectual iti itself does not re¬ 
voke an earlier disposition of the same 
property. Alexander v. Kirpatrick, L. 

R. 2 H. L. Sc. .397 (1874). relied on. 
Tupper V. Tupper, 1 K. and J. 665 ; 69 
Eng. Rep. 627 (1855), Quinn v. Butler* 

L. R. 6 Eq. 225 (1868), and Baker v. 
Story, 31 L. T. N. S. 631; 23 W. R. 147 
(1874), referred to. V. VENCATA- 
NARATYANA PTELAY v. STJBBAM- 
MAL (P. C.) ... ... .. 234 

WITNESS, non-citation by either side of, 
who went over from one side to tho 
other. See Hindu Law'—Adoption 650 

-^ testimony of, opinion of trial 

Judge, value of. See Hindu Law'—Ad- 

option ... ... "i 

Trial Judge’s npiucriation of 


--—, REVOCATION, tearing. See Sqcf 

cession Act, s. 57 ... ... ... 804 

-REVOCATION—Will of Hindu— 

* Two Wills by same testator making 
' different dispositions of property^ #ind 
former giving his widow i>owar io adopt 
—Absence of wori|ls^:af revi^tion in 
latter^Both Wills Invalid by||eason of 
property being epjMrMnery fN^lirty et 
^ ^ testator's de atiUJ iftiSow if rhay exer- 
cist power of ^p p|llgn---Dgdtrtne of .^e- 


witnesses oxoniinetl in his presence, 

. value of. See Pleading and i roof ... 297 

-Privilege. See Will ... 617 

•. not© of evidence to bo given by. 


refunal prodiioc, if should prejudice 
party. See Will -• ••• ••• “i* 

WRONGFITI. POSfilESSION of land, 
party taking, doctriiift of estoppel or 
acquiescence not to bo invoked in favour 
• of. See Acquiettoence ... ... 657 

ZT3RA1T LAND, chayactor of—Proof. See 
Bengal Tenancy Act, s. 120 (2) (a.) ... 14 

-——-, unit to ftjeqt raiyat from 

—Litnitation. See Bengal Tenancy Act. 

Sob. Ill, Art, 1 (a) ... ... ... 14 
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